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SUBJECT INDEX  

1.  LEGAL PROFESSION 

1.1 General 

 
Attorneys – Misconduct – Attorneys Act 53 of 1979 – Section 22(1)(d) – 
Determination of appropriate sanction – Nature of misconduct and lack of remorse 
by attorney leading to court rejecting option of suspension and ordering striking from 
roll. KwaZulu-Natal Law Society v Myeza and another [2016] 4 All SA 548 (KZP) 

Attorney- readmission and re-enrolment Obose v Cape Law Society (10699/2016) 
[2016] ZAWCHC 131 (6 October 2016) 

Attorney — Rights and duties — Duties — Appearance at hearing, failure to appear 
at resumption — Uniform Rules of Court, rule 16(4). Tshiyombe v Refugee Appeal 
Board 2016 (4) SA 469 (WCC) 
 
Attorney — Rights and duties — Duties — To give notice that acting for party — 
Uniform Rules of Court, rule 16(1). Tshiyombe v Refugee Appeal Board 2016 (4) SA 
469 (WCC) 

Advocate-name removed -yet still practises Ndleve v Pretoria Society of Advocates 
(CCT74/16) [2016] ZACC 29 (1 September 2016) 

Attorney – Misconduct – Application by Law Society – Striking from roll of attorneys – 
Test – Whether fit and proper person to continue to practise as an attorney Law 
Society of the Free State v Chabane [2015] JOL 33790 (FB) 

Attorney-striking from roll-overreaching Law Society of the Cape of Good Hope v 
Mpambaniso (3542/2014) [2016] ZAECGHC 46 (17 June 2016) 

Attorney: Section 22(1)(d) of Attorneys Act 53 of 1979: misconduct : appropriate 
sanction : court a quo misdirecting itself in the exercise of its discretion : attorney 
suspended from practice until such time as he satisfies the court that he is a fit and 
proper person to resume practice as an attorney. Law Society of the Northern 
Provinces v Kyle (2015) [2016] ZASCA 120 (19 September 2016) 
 

Attorney — Fidelity Fund — Claims against — Theft of trust funds — 
Whether money entrusted to attorneys — Payment into trust account of attorneys for 
purpose of providing bridging finance to clients of firm — Whether intention of 
claimant determinative — Attorneys Act 53 of 1979, s 26(a). Attorneys Fidelity Fund 
v Injo Investments CC 2016 (3) SA 62 (WCC) 

Attorney-professional negligence Jack v Baleni and Another (1355/2013) [2016] 
ZAECMHC 28 (26 May 2016) 

Attorney — Law Society — Disciplinary enquiry — Investigation of complaint — 
Delay in completion — Law Society applying for expanded orders to overcome 
obstacles — Client seeking more extensive relief than Law Society in counter-
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application — Attorney's attempt to have counter-application set aside as irregular 
step simply delaying tactic to frustrate and avoid scrutiny — Punitive costs order 
justified. Graham a.o. v Law Society, Northern Provinces and others 2016 (1) SA 
279 (GP) 
 
Complaint against judge lodged with the Judicial Service Commission (JSC) in 2008, 
and investigated in terms of procedure for alleged judicial misconduct applicable at 
that time – investigation and outcome set aside by court order, and inquiry begun de 
novo in 2011, by which time a new procedure was applicable in terms of 
amendments to the Judicial Service Commission Act 9 of 1994 (JSCA) – JSC 
following new procedure and establishing a Judicial Conduct Tribunal Nkabinde v 
The Judicial Service Commission (20857/2014) [2016] ZASCA 12 (10 March 2016) 
Courts – Judiciary – Complaint against judge lodged with Judicial Service 
Commission – Legality of steps taken by Judicial Service Commission following 
complaint – Challenge to constitutionality of section 24(1) of the Judicial Service 
Commission Act 9 of 1994, in terms of which a member of the National Prosecuting 
Authority (NPA) may assist a tribunal rejected based on principle of prosecutorial 
independence – Nkabinde and another v Judicial Service Commission and others 
[2016] JOL 35462 (SCA) 

Courts – Judiciary – Complaint against judge lodged with Judicial Service 
Commission – Rules applied by Commission – Lawfulness of application of new 
rules – Retrospective application of the new statutory regime – Where no substantive 
rights were adversely affected, application of new procedure confirmed as sensible, 
fair and just Nkabinde and another v Judicial Service Commission and others 
[2016] JOL 35462 (SCA) 

Courts – Judiciary – Complaint against judge lodged with Judicial Service 
Commission – Legality of steps taken by Judicial Service Commission following 
complaint – Challenge to constitutionality of section 24(1) of the Judicial Service 
Commission Act 9 of 1994, in terms of which a member of the National Prosecuting 
Authority (NPA) may assist a tribunal rejected based on principle of prosecutorial 
independence. Nkabinde and another v Judicial Service Commission and others 
[2016] 2 All SA 415 (SCA) 

Courts – Judiciary – Complaint against judge lodged with Judicial Service 
Commission – Rules applied by Commission – Lawfulness of application of new 
rules – Retrospective application of the new statutory regime – Where no substantive 
rights were adversely affected, application of new procedure confirmed as sensible, 
fair and just. Nkabinde and another v Judicial Service Commission and others [2016] 
2 All SA 415 (SCA) 

Judicial Service Commission- constitutional principles of openness and 
accountability-not absolute The Helen Suzman Foundation v Judicial Service 
Commission (145/2015) [2015] ZASCA 161 (2 November 2016) 
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Judge — Actions against — Consent to — Superior Courts Act 10 of 2013, s 47(1). 
Engelbrecht v Khumalo 2016 (4) SA 564 (GP) 
 
Judge- robust questioning of counsel by a judicial officer may be justified, gratuitous 
insults are not. Absa Technology Finance Solutions v Fulela Trade and Invest 
(519/2015) [2016] ZASCA 127 (26 September 2016)  

Legal professional privilege – Ambit and nature of – Species of confidential 
information and not an absolute right in South African law – It is a negative right to 
prevent admission into evidence of advice obtained from a legal advisor in 
confidence. South African Airways SOC v BDFM Publishers (Pty) Ltd and 
others[2016] 1 All SA 860 (GJ) 

Legal professional privilege — Scope — Without-prejudice correspondence — 
Whether without-prejudice correspondence admissible as evidence of interruption of 
prescription — Prescription Act 68 of 1969, s 14. KLD Residential CC v Empire Earth 
Investments 17 (Pty) Ltd 2016 (5) SA 485 (WCC) 
 

Legal privilege waived -counsel taking advantage of it-no proof Phutuma Networks 
(Pty) Ltd v Telkom SA Limited (A182/2015) [2016] ZAGPPHC 943 (16 November 
2016) 

 

Professions – Courts – High Court – Jurisdiction – Section 50(1) – Superior Courts 
Act 10 of 2013 – Interpretation Ismail v Nomafusi [2015] JOL 33799 (KZD) 

 
Recusal of judge – Test for recusal is objective and the onus of establishing it rests 
upon the applicant – Question is whether a reasonable, objective and informed 
person would, on the correct facts, reasonably apprehend that the judge has not 
brought or will not bring an impartial mind to bear on the adjudication of the case, 
that is, a mind open to persuasion by the evidence and submissions of counsel. 
Green Willows Properties 215 (Pty) Ltd v Rogalla Von Biberstein Investment 
Company (Pty) Ltd [2016] JOL 34124 (SCA) 

 
1.2  Fees 
Fees — Contingency fees — Statutory limitation — Whether legal practitioner 
entitled to charge as fees 25% of capital amount recovered for client — 'Normal fees' 
and 'success fees' defined — No basis for legal practitioner to charge as fees 
percentage of capital amount awarded — Contingency Fees Act 66 of 1997, s 
2(1)(b) and s 2(2). MASANGO v ROAD ACCIDENT FUND 2016 (6) SA 508 (GJ)  
 
Fees-Contingency fees- never on  the capital amount Masango and Another v Road 
Accident Fund and Others (2012/21359) [2016] ZAGPJHC 227 (31 August 2016) 

Fees-Contingency fees- VAT payable-The client does not pay VAT-regardless of 
how the price is structured or quoted, the final price charged by a vendor is inclusive 
of VAT Masango and Another v Road Accident Fund and Others (2012/21359) 
[2016] ZAGPJHC 227 (31 August 2016) 
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Fees-payable by attorney to advocate-advocate not to wait when RAF pays Molai v 
Pule Incorporated (31533/2015) [2016] ZAGPPHC 695 (12 August 2016) 

Attorneys – Contingency fee agreement – Validity Wong v Ronald Bobroff and 
Partners Incorporated and others [2016] JOL 36196 (GJ) 

Fees-Claim for legal fees – Taxation – Enforcement of claim through liquidation 
Werksmans Incorporated v Praxley Corporate Solutions (Pty) Limited 
[2016] JOL 34039 (GJ) 

Fees-overreaching-attorney Law Society of the Cape of Good Hope v Mpambaniso 
(3542/2014) [2016] ZAECGHC 46 (17 June 2016) 

 
2.  ADVOCATES 
 

Advocate-Legal practice – Admission as an advocate – Academic requirements in 
terms of section 3 of the Admission of Advocates Act 74 of 1964 – Erroneous 
admission – Application by Society of Advocates based on Uniform Rule 42(1)(a) on 
grounds that order was erroneously obtained by first respondent due to first 
respondent not being in possession of requisite LLB degree and therefore not 
qualified to have been admitted as advocate of High Court – Court held that court a 
quo was not fully appraised of first respondent’s academic qualification – Order 
purportedly admitting first respondent as an advocate reviewed and set aside. 
Pretoria Society of Advocates v Salemane and another [2016] 1 All SA 847 (GJ) 

Advocates-struck from the roll-prosecutors General Council of the Bar of South 
Africa v Jiba and Others (23576/2015) [2016] ZAGPPHC 833 (15 September 2016) 

Advocate-striking from roll-mitigating circumstances-suspended Pretoria Society of 
Advocates v Van Zyl (13901/2013) [2016] ZAGPPHC 815 (2 September 2016) 

 
Advocates-collapse fee-when payable Werksmans Incorporated v Praxley Corporate 
Solutions (Pty) Limited [2016] JOL 34039 (GJ) 

Advocate-disciplinary body- not properly constituted-KZN Bar Roberts v General 
Council of the Bar of South Africa and Others (2015/13360) [2016] ZAGPJHC 132 (2 
June 2016) 

Advocate-disciplinary hearing-audi alteram partem not applied-KZN Bar Roberts v 
General Council of the Bar of South Africa and Others (2015/13360) [2016] 
ZAGPJHC 132 (2 June 2016) 

Advocate – Misconduct – Application to strike from roll – Appropriate sanction 
Society of Advocates of KwaZulu-Natal v Lange [2016] JOL 36878 (KZP) 

3.  JURISDICTION 
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Jurisdiction — Whether cause of action arising wholly within jurisdiction of court — 
Where delivery of notice, preceding debt enforcement, in terms of s 129(1)(a) of the 
NCA occurring outside of district of magistrates' court — Delivery of notice 
constituting essential element of cause of action — Matter not arising wholly within 
jurisdiction of court — Magistrates' Courts Act 32 of 1944, s 28(1)(d); National Credit 
Act 34 of 2005, s 129(1)(a). Blue Chip 2 (Pty) Ltd t/a Blue Chip 49 v Ryneveldt and 
others 2016 (6) SA 102 (SCA) 
 

Jurisdiction – Winding up application – Company’s registered address and place of 
business Ex Parte Solidarity; In re: Van Wyk v Atlantis Forge (Pty) Ltd 
[2015] JOL 33915 (FB) 

Jurisdiction – Labour dispute – Referral to Commission for Conciliation, Mediation 
and Arbitration (“CCMA”) followed up with litigation in High Court – It does not follow 
that, because a dispute between parties is referred to the CCMA, another dispute 
arising from but completely different to the original dispute must be referred to the 
Labour Court – Jurisdiction is determined on the basis of the pleadings and not the 
substantive merits of a claim. Lawrie v Nursing Response CC and others [2016] 3 All 
SA 186 (ECG) 

Jurisdiction-Labour Law – concurrent and exclusive jurisdiction of the Labour Court 
and the High Court – dispute based on non-adherence to disciplinary procedures 
provided in the constitution of a trade union – s 158(1)(e) of the Labour Relations Act 
66 of 1995 – matter within exclusive jurisdiction of the Labour Court. SAMWU v 
Mokgatla (20810/2014) [2016] ZASCA 24 (18 March 2015) 
Court — High Court — Jurisdiction — Local division — Review of decision of 
magistrates' court — Local seat of division having jurisdiction to review decisions of 
magistrates' court within its territorial limits — Superior Courts Act 10 of 2013, ss 14, 
21(1) and 22(1). NEDBANK LTD v NORRIS AND OTHERS 2016 (3) SA 568 (ECP) 
 
Courts — Constitutional Court — Jurisdiction — Exclusive jurisdiction to decide 
whether Parliament or President failed to fulfil constitutional obligation — Nature of 
constitutional obligation activating exclusive jurisdiction — Not obligation shared with 
other state organs but actor-specific — Whether President's failure to comply with 
remedial action taken by Public Protector against him, activating court's exclusive 
jurisdiction — Whether National Assembly's failure to take action on Public 
Protector's report,activating court's exclusive jurisdiction — Constitution, ss 
167(4)(e), 42(3), 55(2), 83(b), 181(3) and 182(c). ECONOMIC FREEDOM 
FIGHTERS v SPEAKER, NATIONAL ASSEMBLY AND OTHERS 2016 (3) SA 580 
(CC)  
Jurisdiction - claim for maintenance on behalf of minor child against an executor of 
her deceased father’s estate – executor participating in the proceedings and not 
objecting to the jurisdiction of the maintenance court – thereafter challenging 
jurisdiction on review to the high court – refusing to pay maintenance for child on an 
unduly technical basis – executor’s conduct unconscionable - ordered to pay costs 
de bonis propriis on attorney and client scale. Du Toit NO v Errol Thomas NO 
(635/15) [2016] ZASCA 94 (1 June 2016) 
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Jurisdiction-Constitution — Section 165 — Judicial authority vested in courts — One 
cannot be a judge in their own matter — Court not competent to authorise party to 
litigation before it to exercise judicial authority; Constitution — Section 34 — right to 
fair hearing — no one should be condemned without a hearing Member of the 
Executive Council for Health, Gauteng v Lushaba (CCT156/15) [2016] ZACC 16 (23 
June 2016) 

Jurisdiction-Consumer protection — Enforcement of consumer rights under CPA — 
Jurisdiction of courts limited — All other statutory remedies must first be exhausted 
— Consumer Protection Act 68 of 2008, s 69(d) JOROY 4440 CC v POTGIETER 
AND ANOTHER NNO 2016 (3) SA 465 (FB)  
 
Jurisdiction-Magistrates’ Court Act 32 of 1944 - jurisdiction - s 28(1)(d) - cause of 
action arising wholly within the district or regional division - delivery of notice in terms 
of s 129(1)(a) of the National Credit Act 34 of 2005 - a material element of the cause 
of action - delivery thereof outside the area of jurisdiction of the magistrate’s court is 
fatal to claim since cause of action did not wholly arise within the district or regional 
division. Blue Chip 2 (Pty) Ltd v Ryneveldt (499/15) [2016] ZASCA 98 (03 June 
2016) 
 

4.  LEGAL STANDING  
 
4.1  General 
 

Citation- of a group in a generalised manner has the potential for creating uncertainty 
and can be prejudicial. Mtshali and Others v Masawi and Others (A5008/2012) 
[2016] ZAGPJHC 291 (9 November 2016) 

Citation – Incorrect citation of partyHigh Point Trading 733 BK t / a High Point Bridging 
v Steenkamp, De Villiers and Coetzee and others [2015] JOL 33777 (FB) 

 
Judge — Actions against — Consent to — Superior Courts Act 10 of 2013, s 47(1). 
Engelbrecht v Khumalo 2016 (4) SA 564 (GP) 
 
Jurisdiction-Breach of contract – Claim for payment Ruwacon (Edms) Bpk v 
Departement van Openbare Werke [2015] JOL 33859 (FB) 

Jurisdiction – Section 167(4)(e) of the Constitution of the Republic of South Africa, 
1996 – Only the Constitutional Court may decide that Parliament or the President 
has failed to fulfil a constitutional obligation – Where President’s failure to act did not 
breach an obligation to take action, High Court not prevented from enquiring into the 
question of whether the President had duly exercised his powers. Democratic 
Alliance v President of the Republic of South Africa and others [2016] 3 All SA 537  

Locus standi — party that did not submit a bid in its own right instituting review to 
challenge award of tender — not the right party to challenge — no locus standi 
Areva NP Incorporated in France v Eskom Holdings Soc Limited and Others 
(CCT20/16, CCT24/16) [2016] ZACC 51 (21 December 2016) 
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Locus standi- Insolvent person as accused-Prevention of Organised Crime Act 121 
of 1998 (POCA) – confiscation order – locus standi of accused person whose estate 
was sequestrated ─ s 18(2) of POCA – misdirection by regional court – matter 
referred back to conduct enquiry in terms of s 18(6) of POCA. NDPP v Ramlutchman 
(677/15) [2016] ZASCA 202 (9 December 2016) 
 

 
Locus standi in judicio – mother purporting to institute action on behalf of her adult 
daughter – lacks locus standi to do so. Madalane v Van Wyk (87/2015) 
[2016] ZASCA 25 (18 March 2016) 

Locus standi-Action by — Voluntary association — Against non-members — No 
lawful basis for exercising jurisdiction over non-members — Practical consequences 
of voluntary association's adjudication of complaints against non-members may, as 
in present case, constitute imposition of jurisdiction, infringing non-members' 
constitutional rights of freedom of association and expression — No instruction, 
order, ruling or sanction may be taken against non-members without their consent or 
submission to jurisdiction. Herbex (Pty) Ltd v Advertising Standards Authority 2016 
(5) SA 557 (GJ) 
 
Locus standi-Trusts – Action by trustee – Authorisation – General rule is that the 
trustees of a trust must join in suing – First respondent expressly alleged in the 
founding affidavit that he was duly authorised by his co-trustees to represent the 
trust in the litigation – No suggestion that his allegations were untrue, and affidavits 
provided by the second and third applicants put paid to the respondents’ submission. 
Cuba NO and others v Holoquin Global (Pty) Ltd and others [2016] 4 All SA 77 (GJ) 

Prosecution-private-Societies for the Prevention of Cruelty to Animals Act — Animals 
Protection Act — Criminal Procedure Act — National Prosecuting Authority Act 
National Society for the Prevention of Cruelty to Animals v Minister of Justice and 
Constitutional Development and Another (CCT1/16) [2016] ZACC 46 (8 December 
2016) 

 
4.2  Class actions 
 
Class action — Certification — Respondents claiming certification should be refused 
on basis of class definition being overbroad, resulting in unmanageability of class 
action — Where issues and evidence uniform or applicable to each class member's 
claim, concerns of manageability or overbreadth of class action not arising. Nkala 
and others v Harmony Gold Mining Co Ltd 2016 (5) SA 240 (GJ) 
 
Class action – Certification – Class action can only proceed to trial if certified by 
court as appropriate means of resolving dispute between putative class members 
and defendants – Nkala and others v Harmony Gold Mining Company Limited and 
others (Treatment Action Campaign NPC and Sonke Gender Justice as amici curiae) 
[2016] JOL 35895 (GJ) 

Class action – Onus of proof – Promotion of Access to Information Act 2 of 2000 – 
Whether section 7(1) could apply to justify non-disclosure – Section 7(1) did apply 
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because, despite the applicants not being cited parties in the certification application, 
they were by virtue of their membership of the class sought to be certified, implicated 
as interested parties. Mahaeene and another v Anglogold Ashanti Ltd [2016] 1 All SA 
592 (GJ) 

 
Class Action-Access to information – Onus of proof Mahaeene and another v 
Anglogold Ashanti Limited [2016] JOL 34971 (GJ) 

 
4.3  Institution of Legal Proceedings Against Certain Organs of State Act  
 
Proceedings Against Certain Organs of State Act 40 of 2002 (the Act) Application for 
condonation under s 3(4) of Act 40 of 2002 ─ requirements of ─ good cause 
established for condonation. Mothupi v MEC, Department of Health Free State 
(20598/2014) [2016] ZASCA 27 (22 March 2016) 

Action against State – Requirement of notice – Institution of Legal Proceedings 
against Certain Organs of the State Act 40 of 2002 Premier Attraction 300 CC 
trading as Premier Security v City of Cape Town 
[2016] JOL 35769 (WCC) 

Action against State – Notice of – Section 3(1) of the Institution of Legal Proceedings 
Against Certain Organs of State Act 40 of 2002 – Failure to give timeous notice – 
Condonation Katushya Security Services (Pty) Ltd v Dihlabeng Local 
Municipality[2015] JOL 33783 (FB) 

Action against State – Requirement of notice – Institution of Legal Proceedings 
against Certain Organs of the State Act40 of 2002 – Section 3(1) provides that no 
legal proceedings may be instituted against an organ of State for the recovery of a 
debt unless the creditor has first given the organ of State written notice of its 
intention to institute the legal proceedings, alternatively unless the organ of State has 
consented in writing to the institution of legal proceedings without notice – Section 
3(2)(a) requires that the notice must be served on the relevant organ of State within 
six months from the date on which the debt became due. Premier Attraction 300 CC 
t/a Premier Security v City of Cape Town [2016] 2 All SA 888 (WCC) 

 

 
5.  ACTIONS 
 
5.1 General 
 
Absolution from the instance-granted, on appeal refused Phutuma Networks (Pty) 
Ltd v Telkom SA Limited (A182/2015) [2016] ZAGPPHC 943 (16 November 2016) 
Advocates – Application for striking from roll – Section 7(1)(d) of the Admission of 
Advocates Act 74 of 1964 authorises a court to remove an advocate from the roll of 
advocates, if satisfied that he is not a “fit and proper” person to continue to practice 
as an advocate General Council of the Bar of South Africa v Jiba and others 
[2016] 4 All SA 443 (GP) 
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Absolution application-Judgment on application for absolution from the instance 
Roets v Magobotho and Others (17156/2011) [2016] ZAGPJHC 331 (8 December 
2016) 

Absolution from the instance erroneously granted – no onus to prove admitted issue 
– matter remitted to trial court. Absa Technology Finance Solutions v Fulela Trade 
and Invest (519/2015) [2016] ZASCA 127 (26 September 2016) 

Absolution from the instance erroneously granted – no onus to prove admitted issue 
– matter remitted to trial court. Absa Technology Finance Solutions v Fulela Trade 
and Invest (519/2015) [2016] ZASCA 127 (26 September 2016)  

Absolution of the instance-application-what grounds Immaculate Truck Repairs CC v 
Capital Acceptances Ltd (1153/2014) [2016] ZAFSHC 3 (14 January 2016) 

Action against corporate entity – Citation of members – Failure to cite corporate 
entity – Effect of Nompozolo v Phytomed Close Corporation and others [2016] JOL 
36173 (ECP) 

Admissions – Withdrawal of – Where a withdrawal of a prior admission is sought, the 
party seeking the withdrawal should make a substantive application in regard 
thereto, explaining under oath, that the admission was an error, the circumstances 
under which the error was made and satisfying the court that the withdrawal of the 
admission will not prejudice the other party Blose v Ethekwini Municipality [2015] 
JOL 33306 (SCA) 

Amendment — Summons — Substitution of plaintiff following cession of claim — 
Summons whereby creditor claiming payment of debt served on defendant, 
interrupting prescription — Subsequent to litis contestatio, creditor ceding claim, and 
thereafter amending summons to substitute cessionary as plaintiff — Amendment 
not resulting in interruption of prescription lapsing — Prescription Act 68 of 1969, s 
15(2) and (6). Fisher v Natal Rubber Compounders (Pty) Ltd 2016 (5) SA 477 (SCA) 
 

Condonation- ex post facto- formal application for condonation may not be 
necessary Mtshali and Others v Masawi and Others (A5008/2012) [2016] ZAGPJHC 
291 (9 November 2016) 

Default judgment – Application or rescission – Dismissal of application – Appeal 
Talane v Makatsa [2015] JOL 33923 (FB) 

Default judgment – Application for rescission – Appeal- A defendant who seeks 
rescission must provide a full and satisfactory explanation for his default. Basson NO 
and another v Orcrest Properties (Pty) Ltd and two related matters 
[2016] 4 All SA 368 (WCC) 

Default judgment-Application dismissed AGS Frasers International (Pty) Limited v 
Competition Commission; In re: Competition Commission v AGS Frasers 
International (Pty) Limited; In re: Competition Commission v AGS Frasers 
International (Pty) Limited and another [2016] JOL 36366 (CT) 
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Default judgment – Declaration that property is executable – Residence of debtor 
FirstRand Bank Limited v Mdletye and another [2016] JOL 36197 (KZD) 

Default judgment – Notice of intention to defend – Late filing – Vexatious 
proceedings Papane v Van Tonder and others [2015] JOL 33842 (FB) 

Default judgment – Warrant of execution – Application to set aside –Refusal of – 
Appeal against refusal Mbhele NO v Smith [2015] JOL 33822 (FB) 

Default judgment – Application for rescission – Rule 42(1)(a) – Uniform Rules of 
Court – Court is empowered to set aside a default judgment erroneously sought and 
granted in the absence of a party affected thereby. Rossitter and others v Nedbank 
Limited [2015] JOL 34894 (SCA) 

Default judgment — Rescission — Default judgment entered, despite non-
compliance with NCA's notice-of-default requirements — Whether such non-
compliance dilatory defence not giving rise to judgment 'erroneously sought or 
granted in absence of party affected thereby' — Uniform Rules of Court, rule 
42(1)(a); National Credit Act 34 of 2005, ss 129(1)(a) and 130. KGOMO AND 
ANOTHER v STANDARD BANK OF SOUTH AFRICA AND OTHERS 2016 (2) SA 
184 (GP) 

Default judgment against taxpayers – Challenge to – Section 172 of the Tax 
Administration Act 28 of 2011 Lifman and others v Commissioner for the South African 
Revenue Service and others [2016] 1 All SA 225 (WCC) 
 
Default judgment entered, despite non-compliance with NCA's delivery requirements 
— Rescission of in terms of Uniform Rule 42(1)(a) — Whether such non-compliance 
dilatory defence not giving rise to judgment 'erroneously sought or granted in 
absence of party affected thereby' — Uniform Rules of Court, rule 42(1) KGOMO 
AND ANOTHER v STANDARD BANK OF SOUTH AFRICA AND OTHERS 2016 (2) 
SA 184 (GP) 

Default judgment-rescission application-chosen domicile Mushwana and Another v 
Bondev Midrand (Pty) Ltd and Others (1415/14) [2016] ZAGPPHC 43 (3 February 
2016) 

Default judgment-Court cannot make prescribed finding of recklessness or intent to 
defraud without hearing evidence — Grant by default of order under s 424(1) of 
Companies Act 61 of 1973 not permitted. Minnaar v Van Rooyen NO 2016 (1) SA 
117 (SCA) 

Discovery and inspection — Production of documents — Notice to make documents 
available for inspection — Where notice of bar having been served by plaintiff on 
defendant — Prior to elapse of five-day time limit in notice of bar, defendant 
delivering notice in terms of Uniform Rule of Court 35(14) requesting plaintiff to make 
available documents for inspection — Whether having effect of suspending five-day 
time period within which to deliver pleadings — Uniform Rules of Court, rules 26 and 
35(14). Potpale Investments (Pty) Ltd v Mkhize  2016 (5) SA 96 (KZP) 

Discovery and inspection — Production of documents — Notice to produce 
documents — Where notice of bar having been served by plaintiff on defendant — 
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Prior to elapse of five-day time limit in notice of bar, defendant delivering notice in 
terms of Uniform Rule of Court 35(12) requesting plaintiff to produce documents — 
Whether having effect of suspending five-day time period within which to deliver 
pleadings — Uniform Rules of Court, rules 26 and 35(12). Potpale Investments (Pty) 
Ltd v Mkhize  2016 (5) SA 96 (KZP) 

Discovery and inspection — Production of documents — Application to compel   
production — Onus in such application — Court's discretion to order production — 
Proper exercise of — Uniform Rules of Court, rules 30A and 35(12). CENTRE FOR 
CHILD LAW v HOëRSKOOL FOCHVILLE AND ANOTHER 2016 (2) SA 121 (SCA) 

Discovery and inspection — Failure to discover documents — Application to court to 
order their production — Whether court has discretion to not order production of 
relevant documents — Uniform Rules of Court, rule 35(7). Venmop 275 (Pty) Ltd a.o. 
v Cleverlad Projects (Pty) Ltd a.o. 2016 (1) SA 78 (GJ)  
 
Discovery and inspection — Anton Piller orders — Nature — Requirement of 
specificity — Degree of specificity required. NON-DETONATING SOLUTIONS (PTY) 
LTD v DURIE AND ANOTHER 2016 (3) SA 445 (SCA) 
 
Evidence – Expert evidence – Expert witnesses – Role of – Most important duty of 
an expert witness – Expert Witness to provide independent assistance to court – 
Objective, unbiased opinion in relation to matters within expertise – Conflicting 
medical expert evidence – Court must not assess cogency of scientific evidence by 
scientific standards – Court must assess cogency of scientific evidence by legal 
standard of balance of probabilities. “SS” and another v Road Accident Fund [2016] 
JOL 36153 (GP) 

Evidence — Subpoena duces tecum — Persons who can 'properly' produce 
documents — Superior Courts Act 10 of 2013, s 36(5)(b).Whether required to be 
accompanied by tender of costs — Superior Courts Act 10 of 2013, s 35(2)(a). 
Evidence — Admissibility — Statement that is part of negotiations for settlement of 
dispute. Venmop 275 (Pty) Ltd a.o. v Cleverlad Projects (Pty) Ltd a.o. 2016 (1) SA 
78 (GJ)  
 
Exception — Exception to particulars of claim succeeding and plaintiff ordered to 
amend its papers within specified time period — Plaintiff failing to do so — 
Defendant bringing application for dismissal of action without having first served 
notice of bar — Dismissal application constituting irregular step — Uniform Rules of 
Court, rules 26 and 30(1). Standard Bank of SA Ltd v Van Dyk 2016 (5) SA 510 
(GP)  

Exception to plea - disclose no cause of action Truter and Another v Munsfeld and 
Others (6704/2016) [2016] ZAWCHC 143 (26 October 2016) 

Exception to particulars of claim-written contract not annexed- vague and 
embarrassing and prejudice-not proved Amalgamated Metal Recycling v Limpopo 
Scrap Metal CC (49343/2013) [2016] ZAGPPHC 71 (5 February 2016) 

Exception to – Failure to disclose cause of action – Onus of proof Kingdom Films and 
others v Kaplan NO and another [2016] JOL 36001 (GJ) 
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Exceptions- Corporate and Commercial Law – Complaint referral – Interlocutory 
application –Exception application – Authority of an employee to act for firm not 
raised in pleadings – Exception dismissed –Interlocutory application –Exception 
application – Failure to meet the standard laid down by Rule 15(2) of the Tribunal 
Rules for pleading material facts – Exception upheld – AGS Frasers International 
(Pty) Limited v Competition Commission; In re: Competition Commission v AGS 
Frasers International (Pty) Limited; In re: Competition Commission v AGS Frasers 
International (Pty) Limited and another [2016] JOL 36366 (CT) 

Irregular step-Notice of set down – Alleged irregular step Knipe and others v Lotz 
and others [2016] JOL 35903 (FB) 

Irregular step -Exception to particulars of claim succeeding and plaintiff ordered to 
amend its papers within specified time period — Plaintiff failing to do so — 
Defendant bringing application for dismissal of action without having first served 
notice of bar — Dismissal application constituting irregular step — Uniform Rules of 
Court, rules 26 and 30(1). Standard Bank of SA Ltd v Van Dyk 2016 (5) SA 510 
(GP)  

Interim relief-requirements Cliff v Electronic Media Network (Pty) Ltd (1368/2016) 
[2016] ZAGPJHC 2 (29 January 2016) 

Irregular proceeding-rule 30(1)(A) Geldenhuys v Segage and Others (30172/2015) 
[2016] ZAGPPHC 39 (29 January 2016) 

Lis alibi pendens – Requirements – Litigation must be between the same parties; the 
cause of action must be the same; and the same relief must be sought in both 
matters. Democratic Alliance v President of the Republic of South Africa and others 
[2016] 3 All SA 537 (WCC) 

Lis alibi pendens — Proceedings in another court in which same relief sought but by 
different applicant — Another case in different court where relief sought by another 
striking name of DNDPP off roll of advocates for same alleged misconduct — 
Cardinal requirement of plea of lis alibi pendens that litigation be between same 
parties, not present — Plea of lis alibi pendens dismissed. Democratic Alliance v 
President of the RSA and others 2016 (2) SACR 494 (WCC) 

Non-joinder – Postponement – Wasted costs – Liability for Kale v Carletonville 
United Taxi Association [2016] JOL 36188 (GJ) 

Joinder — direct and substantial interest — challenge to an eviction order — 
reoccupation of a house occupied by another party subsequent to eviction 
proceedings —current occupant of the house to be joined as a party Snyders and 
Others v De Jager (Joinder) (CCT186/15) [2016] ZACC 54 (21 December 2016) 

Non-joinder – Fundamental principle of law that a court should not at the instance of 
any party grant an order whereby any other party’s interests may be directly affected 
without formal judicial notice of the proceedings having first been given to such other 
party – Respondents were entitled to require the joinder of the other members of the 
scheme only if it is evident that those members have a sufficiently direct and 
substantial interest in the litigation in the sense that any order made in it might 
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prejudicially affect their rights. Economic Freedom Fighters and others v Speaker of 
the National Assembly and others [2016] 1 All SA 520 (WCC) 

Non-joinder – Separation of issues Economic Freedom Fighters and others v 
Speaker of the National Assembly and others [2016] JOL 34908 (WCC) 

Notice to amend – Objection – Late filing – Condonation application Maluti-A-
Phofung Municipality v Prellex 192 CC t / a Pellex 192 Consulting Services [2015] 
JOL 33805 (FB) 

Onus of proof-two mutually destructive versions Nkosi and Another v Sugar Creek 
Trading 278 (Pty) Ltd and Others (23401/2013) [2016] ZAGPJHC 332 (13 December 
2016) 

Particulars of claim – Exceptions Chater v Cooper NO and another [2015] JOL 
34045 (GP) 
 
Pleadings — Amendment — Withdrawal of mistakenly admitted legal consequence 
— Distinguished from amendment retracting admission of fact, where prejudice to 
opposing party possible — Amendment granted. Potters Mill Investments 14 (Pty) 
Ltd v Abe Swersky & Associates and others 2016 (5) SA 202 (WCC) 
 
Pleadings – Plea – Exception to plea – Vague and embarrassing Komatsu KVX LLC 
v Allied Wear Parts (Pty) Ltd [2015] JOL 33955 (GJ) 

Pleadings — Bar — Where notice of bar served by plaintiff on defendant — Prior to 
elapse of five-day time limit in notice of bar, defendant delivering notice in terms of 
Uniform Rule of Court 35(12) and (14) requesting plaintiff to produce documents — 
Whether having effect of suspending five-day time period within which to deliver 
pleadings — Uniform Rules of Court, rules 26 and 35(12) and (14). Potpale 
Investments (Pty) Ltd v Mkhize  2016 (5) SA 96 (KZP) 

Postponement application-how it works-refused but on appeal re-instated Phutuma 
Networks (Pty) Ltd v Telkom SA Limited (A182/2015) [2016] ZAGPPHC 943 (16 
November 2016) 

Provisional sentence proceedings – Nature and purpose – Foreign court order – 
Recognition of Wile and another v Member of the Executive Council for the 
Department of Home Affairs, Gauteng and others [2016] JOL 36278 (WCC) 

Res iudicata and issue estoppel – requirement of res iudicata – threefold – same 
parties, same cause of action and same relief – relaxation of requirements of res 
iudicata – onus of proof – defendant failing to make out case for – special plea 
dismissed. Van den Heever N.O. and Others v Aon South Africa (Pty) Ltd 
(40332/2013) [2016] ZAGPJHC 10 (5 February 2016) 

Res judicata-same issue-parties are different-cause of actionnot the same-dismissed 
Ginindza and Others v Speaker of the National Assembly and Others (1538/2015) 
[2016] ZAGPPHC 91 (19 February 2016) 

Rescission – Requirements Cobra Towing CC and others v Outsurance Insurance 
Company and another 
[2015] JOL 34049 (FB) 
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Rescission application-common-law requirements-not met Immaculate Truck 
Repairs CC v Capital Acceptances Ltd (1153/2014) [2016] ZAFSHC 3 (14 January 
2016) 

Rescission of a default judgment-sale in execution-common law or rule 42-good 
cause-time delays Mncube v Standard Bank of South Africa and Others, In re: 
Standard Bank of South Africa v Mncube (37866/2014) [2016] ZAGPPHC 9 (21 
January 2016) 

Rescission- with a cost order against the respondent-in terms of rule 42(1) {a) or rule 
31( 2)(b) of the Uniform Court rules-order granted on good cause shown Guideppe v 
Nedbank Ltd (28016/2014) [2016] ZAGPPHC 4 (15 January 2016) 

Rescission application: based on alleged lack of jurisdiction of court that granted 
order of attachment ad fundandam et confirmandam jurisdictionem: ratio 
jurisdictionis present: no submission to jurisdiction established. Travelex Limited v 
Maloney (823/15) ZASCA 128 (27 September 2016) 

Rescission-default judgment – Application or rescission – Dismissal of application – 
Appeal Talane v Makatsa [2015] JOL 33923 (FB) 

Separation of issues – Courts warned to be vigilant to ensure that a separation of 
issues does indeed lead to expedition of matters City of Cape Town v Arun Property 
Developments (Pty) Ltd [2016] JOL 33586 (SCA) 

Separation of issues – Uniform Rules of Court – Rule 33(4) – A court that is asked to 
make a separation order should not accede to the application unless it is able to form 
a clear view that it would indeed be convenient for the issues to be separated. 
Economic Freedom Fighters and others v Speaker of the National Assembly and 
others [2016] 1 All SA 520 (WCC) 

Settlement agreements-mutual separation agreement -waived right to approach the 
Commission for Conciliation, Mediation and Arbitration and/or any court for any relief 
against Reckitt in any dispute arising from his employment or from the separation 
agreement (waiver provision)-in circumstances valid Muyiwa Gbenga-Oluwatoye v 
Reckitt Benckiser South Africa (Pty) Limited and Another CCT 41/16 
SHERIFF, JOHANNESBURG NORTH AND ANOTHER v YELLOW DOT 
PROPERTY INVESTMENTS AND ANOTHER 2016 (5) SA 107 (GJ)  

Striking out of claims – Vexatious proceedings Seton South Africa (Pty) Limited and 
others v Dell; In re: Dell v Seton South Africa (Pty) Limited and others [2016] JOL 
35918 (GNP) 

Subpoena duces tecum— Can be abuse of process even where documents sought 
relevant to action concerned. MVELAPHANDA HOLDINGS (PTY) LTD AND 
ANOTHER v JS AND OTHERS 2016 (2) SA 266 (GJ) 

Summary judgment – Rule 14 of the Magistrate’s Courts’ Rules – Plaintiff must 
deliver notice of application for summary judgment within 15 days after the date of 
service of notice of intention to defend, together with an affidavit made by the plaintiff 
or by any other person who can swear positively to the facts verifying the cause of 
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action and the amount, if any, claimed and stating that in his opinion there is no bona 
fide defence to the action and that notice of intention to defend has been served 
solely for the purpose of delay – Failure by deponent to affidavit in support of 
summary judgment to verify the separate causes of action rendering summons 
defective. Buttertum Property Letting (Pty) Ltd v Dihlabeng Local Municipality [2016] 
4 All SA 895 (FB) 

Summary judgment – Rules of Court – Rule 18(6) Dainfern Shopping Centre (Pty) 
Ltd v Berry Hill Trading 154 CC t / a Bobby's Hire Shop [2015] JOL 34057 (GNP) 

 
Summary judgment: in opposing summary judgment application a defendant must 
set out in the answering affidavit the facts which, it contends, constitute a bona fide 
defence: where all facts pleaded in the particulars of claim were admitted and no 
further facts alleged in answering affidavit the bona fide defence could be 
determined on the papers Zephan v De Lange (1068/2015) [2016] ZASCA 195 (2 
December 2016) 

 

 

Summary judgment – Defective pleadings- Claim for payment Standard Bank of 
South Africa Limited v Joroy 0004 CC trading as Ubuntu Procurem and another 
[2015] JOL 34017 (FB) 

Summary judgment application -Loan agreements – Claim for payment –– Debt 
review Standard Bank of South Africa Ltd v Mellet and another [2015] JOL 33918 
(FB) 

Summary judgment - Rescission of a summary judgment cannot be claimed under 
Rule 42(1)(a) of the Uniform Rules of Court when neither a defendant nor his legal 
representative appeared at the hearing but had submitted an affidavit opposing 
summary judgment. De Beer v Absa Bank Ltd (25071/2012) [2016] ZAGPPHC 325 
(6 May 2016) 

Summary judgment – Service of summons – Adequacy of – Jurisdiction Investec 
Property Fund Limited v Viker X (Pty) Limited and another [2016] JOL 36060 (GJ) 

Summons-appearance to defend the action within two weeks-not ten days Standard 
Bank of South Africa v Maimela (62128/2015) [2016] ZAGPPHC 67 (11 February 
2016) 

'Without prejudice' rule — Scope — Whether without- prejudice correspondence 
admissible as evidence of interruption of prescription — Prescription Act 68 of 1969, 
s 14. KLD Residential CC v Empire Earth Investments 17 (Pty) Ltd 2016 (5) SA 485 
(WCC) 
 
5.2 Prescription 
Prescription: extinctive prescription: interruption of: service of summons on debtor by 
creditor claiming payment of a debt arising from contract: contract affording creditor 
two alternative remedies in the event of breach: creditor suing for accelerated 
payment of remaining instalments: amendment of particulars of claim to substitute 
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damages claim for accelerated payments: meaning to be assigned to word ‘debt’: 
amendment not affecting essential character of the debt: debt remaining the same in 
substance: section 10(1) and 15(1) of the Prescription Act 68 of 1969: word ‘debt’ of 
wider import than ‘cause of action’. Deez Realtors v SA Securitisation Program 
(175/2016) [2016] ZASCA 194 (2 December 2016) 

Prescription Act, 1969 — Labour Relations Act, 1995 — dismissal dispute — 
arbitration award — section 158(1)(c) application — prescription of arbitration award 
Myathaza v Johannesburg Metropolitan Bus Services (SOC) Limited t/a Metrobus 
and Others (CCT232/15) [2016] ZACC 49 (15 December 2016) 

Prescription of debt — meaning of “debt” — is an arbitration award a “debt” in terms 
of the Prescription Act — applicability of the Prescription Act to the LRA dispute 
resolution system Myathaza v Johannesburg Metropolitan Bus Services (SOC) 
Limited t/a Metrobus and Others (CCT232/15) [2016] ZACC 49 (15 December 2016) 

Prescription: No evidence that the appellant knew or could by the exercise of 
reasonable care, have acquired knowledge of the facts giving rise to the invalidity of 
the sale agreement before the effluxion of the three year period of prescription : 
Counterclaim : the individual registrations and transfers of ownership in the three 
individual portions of land with their own cadastral descriptions were effected by 
separate real agreements and were not prohibited by law. Nuance Investments v 
Maghilda Investments & others (189/2016) [2016] ZASCA 190 (1 December 2016) 
 
 

Prescription -begins to run as soon as the creditor acquires knowledge of the 
minimum facts necessary to institute action: knowledge that the relevant agreement 
did not comply with the peremptory provisions of the Contingency Fees Act 66 of 
1997 is not a fact needed to complete cause of action. Fluxmans Incorporated v 
Levenson (523/2015) [2016] ZASCA 183 (29 November 2016) 

 
Prescription – Section 12(1) of the Prescription Act 68 of 1969 provides that 
prescription shall commence to run as soon as the debt is due – Section 
12(3) provides that a debt shall not be deemed to be due until the creditor has 
knowledge of the identity of the debtor and of the facts from which the debt arises, 
provided that a creditor shall be deemed to have such knowledge if he could have 
acquired it by exercising reasonable care. Spar Group Ltd v Firstrand Bank Ltd and 
another [2016] 4 All SA 646 (GP) 

Prescription Act -Company — Shares and shareholders — Minority shareholder — 
Derivative action — Prescription — Minority shareholder's entitlement to enforce 
company's rights against delinquent directors and officers — No 'debt' capable of 
prescription existing until curator appointed to pursue company's claims against 
delinquent officers or directors — Companies Act 61 of 1973, s 266; Prescription Act, 
s 13(1)(e). Off-Beat Holiday Club and another v Sanbonani Holiday Spa Shareblock 
Ltd and others 2016 (6) SA 181 (SCA)  
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Prescription — Extinctive prescription — Interruption — By acknowledgment of 
liability — Without-prejudice correspondence — Whether without-
prejudice correspondence admissible as evidence of interruption of prescription — 
Prescription Act 68 of 1969, s 14. KLD Residential CC v Empire Earth Investments 
17 (Pty) Ltd 2016 (5) SA 485 (WCC) 
 
Prescription — Extinctive prescription — Interruption — Lapsing — Cession of claim 
— Summons whereby creditor claiming payment of debt served on defendant, 
interrupting prescription — Subsequent to litis contestatio, creditor ceding claim, and 
thereafter amending summons to substitute cessionary as plaintiff — Amendment 
not resulting in interruption of prescription lapsing — Prescription Act 68 of 1969, s 
15(2) and (6). Fisher v Natal Rubber Compounders (Pty) Ltd 2016 (5) SA 477 (SCA) 
 

Prescription – Interruption of – Section 14 of the Prescription Act 68 of 1969 – Law to 
be applied in determining whether a letter was admissible as an acknowledgment of 
liability for purposes of interrupting prescription was English law in terms of section 
42of the Civil Proceedings Evidence Act 25 of 1965 – Court considered exceptions 
that are allowed in terms of our law: one is where a party alleges that the settlement 
discussions resulted in a compromise agreement. KLD Residential CC v Empire 
Earth Investments 17 (Pty) Ltd [2016] 3 All SA 832 (WCC) 

Prescription : the date upon which a debt becomes due must not be conflated with 
that when repayment thereof is demanded : a debt which is repayable on demand 
becomes due the moment the money is lent to the debtor : claim prescribed : appeal 
dismissed with costs. Trinity Asset Management (Pty) Ltd v Grindstone Investments 
(Pty) Ltd (1040/15) [2016] ZASCA 135(29 September 2016) 
 

Prescription: Debt of long term insurer becomes due when insured dies and 
beneficiary has knowledge of the death and of the existence of the policy. Muller v 
Sanlam (1162/2015) [2016] ZASCA 149 (30 September 2016) 

Provisional sentence proceedings – Nature and purpose – Foreign court order – 
Recognition of – Court held that the limited recognition of the foreign judgment 
sought by the first plaintiff would not offend against public policy in this country and 
the interests of justice and those of the parties were best served by simply treating 
the present proceedings as application proceedings. Wile and another v MEC for the 
Department of Home Affairs, Gauteng and others [2016] 3 All SA 945 (WCC) 

 
Prescription – Evidence- Claim for damages Member of the Executive Council for the 
Department of Health, Eastern Cape Government v Ndaliso [2016] JOL 36429 
(ECG) 

Prescription – Extinctive prescription – Loan agreement containing acceleration 
clause – Only enforceable where creditor has made election to cancel agreement 
and claim full amount – Prescription begins to run from date on which creditor makes 
election. Standard Bank of South Africa Ltd v Miracle Mile Investments 67 (Pty) Ltd 
and another [2016] 3 All SA 487 (SCA) 
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Prescription — Extinctive prescription — Commencement — Knowledge of debt — 
Claim based on delict — Medical negligence — Reasonable grounds to suspect 
negligence required — Role of expert advice — Prescription Act 68 of 1969, s 12(3). 
Links v Department of Health , Northern Province 2016 (4) SA 414 (CC) 
Rescission of judgment – Partial rescission Makhafola v Scania Finance Southern 
Africa (Pty) Limited[2016] JOL 36329 (GJ) 

 
Prescription – Extinctive prescription – Loan agreement containing acceleration 
clause – Only enforceable where creditor has made election to cancel agreement 
and claim full amount – Prescription begins to run from date on which creditor makes 
election Standard Bank of South Africa Ltd v Miracle Mile Investments 67 (Pty) Ltd 
and another [2016] JOL 36045 (SCA) 

Prescription – Extinctive prescription Macheka and another v ABSA Bank Beperk 
and others [2015] JOL 33803 (FB) 

Prescription – extinctive – claim based on agreement providing for a loan repayable 
in instalments and containing acceleration clause – only enforceable where creditor 
has made election to cancel agreement and claim full amount – prescription 
accordingly commences running upon election being made. Standard Bank v Miracle 
Mile Investments (187/2015) ZASCA 91 (1 June 2016) 
 
Prescription – Extinctive prescription – Whether claims brought by minority 
shareholders under sections 252 and 266 of the Companies Act 61 of 
1973 constitute “debts” as envisaged in section 10 of the Prescription Act 68 of 
1969 and are susceptible to prescription – Whether section 13(1)(e) of the 
Prescription Act insulates a shareholder’s right to seek relief under section 266 of the 
Companies Act from extinctive prescription – Section 266 vests a shareholder with 
the right to compel a company to take action against its delinquent directors or 
officers – Where claim against delinquent director or officer, did not prescribe in the 
circumstances envisaged by the plain wording of section 13(1)(e), minority 
shareholders’ entitlement to invoke section 266 remedy remaining extant. Off-Beat 
Holiday Club and another v Sanbonani Holiday Spa Share Block Ltd and others 
[2016] 2 All SA 704 (SCA) 

Prescription – Prescription Act 68 of 1969 – Section 12(3) – A debt shall not be 
deemed to be due until the creditor has knowledge of the identity of the debtor and of 
the facts from which the debt arises: provided that a creditor shall be deemed to 
have such knowledge if he could have acquired it by exercising reasonable care – 
Section requires knowledge of the material facts from which the debt arises for the 
period of prescription to commence as opposed to knowledge of the relevant legal 
considerations. Premier Attraction 300 CC t/a Premier Security v City of Cape Town 
[2016] 2 All SA 888 (WCC) 

Prescription — Extinctive prescription — Delay in completion — Debtor a close 
corporation — Where debt is the object of a claim filed against a close corporation in 
liquidation — Whether prescription delayed — Prescription Act 68 of 1969, s 
13(1)(g). VAN DEVENTER AND ANOTHER v NEDBANK LTD 2016 (3) SA 622 
(WCC)  
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Prescription-Claim for damages – Pure economic loss – Special plea – Prescription 
– Section 11(d) – Prescription Act 68 of 1969 – Period of prescription of ordinary 
debts is three years – Section 12(3) – A debt shall not be deemed to be due until 
creditor has knowledge of identity of debtor and facts from which debt arises – 
Creditor shall be deemed to have such knowledge if he could have acquired it by 
exercising reasonable care First National Bank (a division of FirstRand Bank Limited) 
and another v Scenematic One (Pty) Limited [2016] JOL 36064 (SCA) 

Prescription-interruption-without prejudice letter KLD Residential CC v Empire Earth 
Investments 17 (Pty) Ltd (9861/13, 16844/07) [2016] ZAWCHC 83 (24 June 2016) 

Prescription – Extinctive prescription – Whether claims brought by minority 
shareholders under sections 252 and 266 of the Companies Act 61 of 1973 
constitute “debts” as envisaged in section 10 of the Prescription Act 68 of 1969 and 
are susceptible to prescription – Whether section 13(1)(e) of the Prescription Act 
insulates a shareholder’s right – Right to seek relief under section 266 of the 
Companies Act from extinctive prescription – Section 266 vest a shareholder with 
right to compel a company to take action against its delinquent directors or officers – 
Where claim against delinquent director or officer did not prescribe in circumstances 
envisaged by the plain wording of section 13(1)(e), by reason of section 13(1)(e), 
minority shareholders’ entitlement to invoke section 266 remedy remaining extant 
Off-Beat Holiday Club and another v Sanbonani Holiday Spa Share Block Limited 
and others [2016] JOL 35815 (SCA) 

Prescription – Section 12(3) of the Prescription Act 68 of 1969 – Premier Attraction 
300 CC trading as Premier Security v City of Cape Town 
[2016] JOL 35769 (WCC) 

Prescription – What constitutes debt Makate v Vodacom (Pty) Limited [2016] JOL 
35777 (CC) 

 
Prescription-Sale of property – Claim for reversion to seller – Defence of prescription 
eThekwini Municipality v Mounthaven (Pty) Ltd [2016] JOL 34155 (KZD) 

Prescription – Dismissal of special plea: the trial court erred in separating the special 
plea from the remaining issues in the trial where the agreed facts in the stated case 
were inadequate: need for evidence to be led: matter remitted to the trial court for 
determination of the special plea together with the remaining issues in light of 
evidence to be led. Feedpro Animal Nutrition v Nienaber NO (20866/2014) 
[2016] ZASCA 32 (23 March 2016) 
 

Prescription — Extinctive prescription — Period of prescription — Commencement 
— Bank granting debtor credit facility — Repayable in monthly instalments — On 
failure to pay instalment, bank entitled to accelerate payment of balance and claim it 
via written notice to debtor — Prescription running from date bank entitled to enforce 
payment of balance — Fact that bank failed to give required notice irrelevant to 
running of prescription — Prescription Act 68 of 1969, s 12(1). MIRACLE MILE 
INVESTMENTS 67 (PTY) LTD AND ANOTHER v STANDARD BANK OF SA LTD 
2016 (2) SA 153 (GJ) 
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Prescription – Prescriptive period – Whether appellant fund was the “State” as 
contemplated in section 11(b) of Prescription Act 68 of 1969 – Even though the fund 
was governed in accordance with the Public Investment Corporation Act 23 of 2004, 
the main object of that Act was to be a financial service provider in terms of the 
Financial Advisory and Intermediary Services Act 37 of 2000 – Fund was therefore a 
juristic person, and an institution falling outside the public service The Isibaya Fund v 
Visser and another [2016] JOL 34756 (SCA) 

Prescription ─ cession of a claim ─ action instituted by cedent against the debtor ─ 
claim ceded after litis contestatio and substitution of cessionary for cedent not 
objected to ─ debt not prescribed in terms s 15(2) and (6) of the Prescription Act 68 
of 1969. Fisher v Natal Rubber Compounders (Pty) Ltd (20640/14) [2016] ZASCA 
33 (24 March 2016) 
 
Prescription – when does prescriptive period commence – agreements of sale of 
erven not yet created – appellants claimed specific performance of ancillary 
obligations under the agreements – special plea of prescription raised – respondent 
contended that prescription commenced on conclusion of the agreements – 
prescription could only commence when sale agreements enforceable – special plea 
of prescription dismissed. Kosmos v Leopont (20546/2014) [2016] ZASCA 48 (31 
March 2016) 

Prescription-Irrevocable letter of credit – Whether invalid due to prescription of 
underlying claim – An irrevocable letter of credit is not accessory to the underlying 
contract and is distinguishable in law from a suretyship which is accessory to the 
principal obligation Casey and another v FirstRand Bank Ltd [2016] JOL 33584 
(SCA) 

 
 
6.  MOTION APPLICATIONS 
 
6.1  Applications 
 
Declaratory relief – Unlawful investment scheme – Hearsay evidence – Replying 
affidavit – Striking from Du Plessis NO and another v Acker [2015] JOL 34035 (FB) 

Motion proceedings – Disputes of fact – Approach to be adopted by court – General 
rule – Where there is a dispute on the facts final relief should be granted only if the 
facts as stated by the respondent together with the admitted facts that the applicant’s 
affidavit would justify such an order. Fransman v Speaker of the Western Cape 
Provincial Legislature and another 
[2016] 4 All SA 424 (WCC) 

Application proceedings – Eviction application – Factual dispute – Court having to 
accept those facts averred by the applicant that were not disputed by the 
respondent, and respondent’s version in so far as it was plausible, tenable and 
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credible. Airports Company South Africa Soc Ltd v Airports Bookshops (Pty) Ltd t/a 
Exclusive Books [2016] 4 All SA 665 (SCA)  

Applications-Answering affidavit – Striking out application Jacobs and others v 
Minister of Transport and others [2016] JOL 36427 (KZD) 

Application for admission as amicus curiae – Rule 16 of Rules of Supreme Court of 
Appeal – Admission as amicus does not give rise to a right to make oral submissions 
– A party may only be admitted as amicus if it has new contentions to advance. 
Minister of Justice and Constitutional Development and others v Southern African 
Litigation Centre (Helen Suzman Foundation and others as amici curiae) [2016] 2 All 
SA 365 (SCA) 

Application for declarator – Applicant seeking declarator in the alternative to assist in 
a collateral challenge to regulation – Notionally inconsistent to decide on a 
declaration of rights without engaging on a legality which did not arise in the 
collateral challenge. Mostert NO v Registrar of Pension Funds and others [2016] 4 
All SA 131 (GJ) 

Application for striking out-Corporate and Commercial Law – Complaint referral – 
Interlocutory application –Application to strike out without prejudice communication – 
Application upheld on basis of public policy – AGS Frasers International (Pty) Limited 
v Competition Commission; In re: Competition Commission v AGS Frasers 
International (Pty) Limited; In re: Competition Commission v AGS Frasers 
International (Pty) Limited and another [2016] JOL 36366 (CT) 

 

Notice of motion-Leave to amend – Refusal of application Xhegwana v Xhegwana 
and another [2016] JOL 35966 (ECG) 

Applications- Marriage — Divorce — Contemporaneous motion proceedings — 
Defendant in pending divorce proceedings seeking declaration as to paternity and 
parental rights and responsibilities of spouse — Such issues in dispute in pending 
divorce action — Impermissible to seek to resolve issues already in dispute in 
pending divorce action by way of separate, contemporaneous motion proceedings — 
Children's Act 38 of 2005, s 28. BR AND ANOTHER v TM 2016 (3) SA 417 (GJ)  
  
 
Motion proceedings – Dispute of fact – Disputes of fact in motion proceedings – Final 
order granted if facts averred by applicant justify such order – Facts must be 
admitted by respondent – Facts must be alleged by respondent Singh and another v 
Mount Edgecombe Country Club Estate Management Association 2 (RF) NPC and 
others [2016] JOL 35169 (KZD) 

Motions– Ex parte order – Entitlement to – Improper service – Urgent applications in 
terms of rule 6(12) of the Uniform Rules of Court – Effective service is not a collegial 
courtesy, but a mandatory duty. South African Airways SOC v BDFM Publishers 
(Pty) Ltd and others 
[2016] 1 All SA 860 (GJ) 
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Applications-affidavit-personal knowledge- admissible evidence can only be 
contained in the affidavits filed. Firstrand Bank Ltd v Kruger and Others (2015/5890) 
[2016] ZAGPJHC 123 (23 May 2016) 

 

 
Application – Dispute of fact – Dispute incapable of resolution on papers – 
Respondent should have anticipated dispute and proceeded by way of action instead 
of application – Application dismissed Member of the Executive Council for Finance 
and Economic Development, KwaZulu-Natal v Masifundisane Training and 
Development College CC [2015] JOL 33658 (SCA) 

 
Motion proceedings-dispute of facts-robust approach Button NO and others v Akbur 
and others [2016] JOL 34153 (KZD) 

Motion proceedings-for voidable preferences-allowed Button NO and others v Akbur 
and others [2016] JOL 34153 (KZD) 

 
Application proceedings – Defence of prescription raised by way of notice in terms of 
rule 6(5)(d)(iii) – Affidavits placed before court not containing sufficient facts for issue 
to be decided without referral for oral evidence Member of the Executive Council for 
Health: Eastern Cape Province v Mbodla [2016] JOL 33578 (SCA) 

Applications and motions — Affidavits — Length of — Caution as to — Practice to 
include statement by deponent that he made legal submissions based on legal 
advice, followed by such submissions — Criticism of practice. Venmop 275 (Pty) Ltd 
a.o. v Cleverlad Projects (Pty) Ltd a.o. 2016 (1) SA 78 (GJ)  
 
 
6.2  Spoliation 
 
Mandament van spolie -Property – Incorporeal rights – Possession of incorporeal 
rights – Rights protected against spoliation by mandament – Mandament van spolie 
not concerned with protection or restoration of rights – Restoration of factual 
possession of which spoliatus has been unlawfully deprived Singh and another v 
Mount Edgecombe Country Club Estate Management Association 2 (RF) NPC and 
others [2016] JOL 35169 (KZD) 

Spoliation application-dispossessed of motor by 2 huge men Maake v Allied Capital 
(Pty) Ltd and Another (100540/2015) [2016] ZAGPPHC 47 (5 February 2016) 

Spoliation — Mandament van spolie — When available — Homeowners association 
suspending members' access cards and biometric access to housing estate pending 
their payment of outstanding fines — Whether defence that alternative access 
available — Whether defence that such suspension effected in terms of agreed 
conduct rules. SINGH AND ANOTHER v MOUNT EDGECOMBE COUNTRY CLUB 
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ESTATE MANAGEMENT ASSOCIATION (RF) NPC AND OTHERS 2016 (5) SA 134 
(KZD) 
 

7.  INTERDICTS 
Interdicts – Final interdict – Requirements – An applicant for a final interdict must 
show a clear right; an injury actually committed or reasonably apprehended; and the 
absence of similar protection by any other ordinary remedy. Hotz and others v 
University of Cape Town [2016] 4 All SA 723 (SCA)  
 
Interdict – student protests – requisites for the grant of an interdict – whether 
requisites satisfied – nature of relief to be granted. Hotz v UCT (730/2016) 
2016 ZASCA 159 (20 October 2016) 
 

Interdict-Final interdict – Leave to appeal South African National Roads Agency Ltd 
and another v Le Roux NO and another [2015] JOL 33916 (FB) 

Interdict-Interim interdict – Requirements Standard Bank van Suid-Afrika Beperk v 
Freitas and another [2015] JOL 33919 (FB) 

Interdict- Interim interdictory relief – Non-joinder Pacific Breeze Trading 176 (Pty) Ltd 
v Claassens and others [2015] JOL 33841 (FB) 

Interdicts-Final interdict – Requirements Neuro Learning Link v Biolink (Pty) Limited 
and another [2016] JOL 36398 (FB) 

Interdicts-Interdictory relief – Final relief – Non-disclosure of material facts – 
Consequence Ngubo NO v Ndlovu (Ithala Development Corporation Limited 
intervening)[2016] JOL 36430 (KZP) 

Interdictory relief – Requirements – Balance of convenience De Villiers v Kapele J 
Holdings and others [2016] JOL 36191 (GJ) 

Interim interdict – Confirmation of – Requirements for final interdict – Applicant must 
demonstrate a clear right; an injury actually committed or reasonably apprehended; 
and the absence of an alternative remedy. University of Cape Town v Davids and 
others [2016] 3 All SA 333 (WCC) 

Interim interdict – Prima facie right Tshenolo Resources (Pty) Limited v Member of 
the Executive Council: Northern Cape Provincial Government: Department of Roads 
and Public Works and another [2015] JOL 34053 (NCK) 

Interdict – Interim interdict – Requirements – Test requires that the applicants 
establish a prima facie right, even if open to some doubt, to the interim protection – 
Proper approach was for the court to consider the facts as set out by the applicants, 
together with any facts set out by the respondents which the applicants could not 
dispute and to consider whether, on those facts, the applicants should be given a 
final protective relief at the trial. Morobi and others v Umyezo Leisure Investments 
(Pty) Ltd and others [2016] 2 All SA 845 (FB) 
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Interdict – Rule nisi – Application for confirmation – Interim interdict – Requirement – 
Prima facie right to relief Shanmugam v Peter NO and others [2016] JOL 36072 
(KZD) 

Interdictory relief – Relevant factors – Balance of convenience PLG Schools (Ballito 
Academy) v KwaDukuza Municipality [2016] JOL 34990 (KZD) 

Interim interdict – Confirmation of – Requirements for final interdict – Applicant must 
demonstrate clear right – Applicant must demonstrate injury actually committed – 
Applicant must demonstrate injury reasonably apprehended – Applicant must 
demonstrate absence of an alternative remedy University of Cape Town v Davids and 
others [2016] JOL 35921 (WCC) 

 
Interim interdictory relief – Requirements – Applicant must establish a prima 
facie right albeit open to doubt – Well-grounded apprehension of irreparable harm to 
applicant – Interim relief is granted – Applicant ultimately succeeds in establishing 
right absence of a satisfactory alternative remedy – Balance of convenience 
favouring the applicant. Cliff v Electronic Media Network (Pty) Ltd and another 
[2016] JOL 35104 (GJ) 

Application for urgent interim interdict – Requirements – A prima facie right, the 
balance of convenience, any irreparable harm and that there was no alternative 
remedy, other than the interdict. Lifman and others v Commissioner for the South 
African Revenue Service and others [2016] 1 All SA 225 (WCC) 

Interdict – Publication of confidential document – Right to confidentiality – If 
confidentiality not yet breached, an interdict may be an appropriate form of relief to 
preserve confidentiality – If confidentiality in information subject to a claim of legal 
advice privilege is lost or any other information loses its attribute of confidentiality, 
then unlikely that any interdictory relief can be effective. South African Airways SOC 
v BDFM Publishers (Pty) Ltd and others 
[2016] 1 All SA 860 (GJ) 

 
Interdict – Anti-dissipation interdict – Requirements Crots v Voerkraal and others 
[2016] JOL 34323 (FB) 

 

8.  STAY OF PROCEEDINGS 
 
9.  REVIEW PROCEEDINGS 
 
Review- Administrative justice – Judicial review – Delay in bringing review 
application – Application not launched without reasonable delay and not later than 
180 days after the award of the contract to the respondent as required by section 
7(1) of Promotion of Administrative Justice Act 3 of 2000 (“PAJA”) – Serious breach 
of section 217 of the Constitution and other statutory instruments that regulated 
procurement in the context of local government, meant that it would be in the 
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interests of justice for the applicant to be granted an extension in terms of section 
9 of the PAJA. Buffalo City Metropolitan Municipality v Asla Construction (Pty) 
Ltd[2016] 4 All SA 60 (ECG) 

Review application-fees must fall-remedy to engage the Universities on calm and 
rational basis Matshidiso and Others v President of the Republic of South Africa and 
Others (75657/2016) [2016] ZAGPPHC 902 (12 October 2016) 

Review — Procedure — Record on review — Applicant's duty to select relevant 
material from record, to serve as evidence — Consideration of — Uniform Rules of 
Court, rule 53(3). Venmop 275 (Pty) Ltd a.o. v Cleverlad Projects (Pty) Ltd a.o. 2016 
(1) SA 78 (GJ) 
  
Review application – Delay – Dismissal of application – Promotion of Administrative 
Justice Act 3 of 2000 – Review application must be brought within 180 days of the 
impugned decision – If there has been an unreasonable delay, a court may in the 
exercise of its inherent power to regulate its own proceedings, refuse to determine 
the matter – Court held that the nature of the application, the strength of the merits of 
the application and the prospects of the applicant achieving anything meaningful did 
not favour overlooking the delay Mandela v Executors Estate Late Mandela and 
others [2016] 2 All SA 833 (ECM) 
 
Review — Grounds — Rationality — Decision by minister to accept recommendation 
by board of SABC to appoint acting chief operating officer to permanent position — 
Public Protector having released report citing instances of misconduct, and 
recommending disciplinary action against appointee — Law providing that findings of 
Public Protector binding — In making decision, with knowledge of report, which 
binding on SABC and minister, minister acting irrationally. DEMOCRATIC ALLIANCE 
v SOUTH AFRICAN BROADCASTING CORPORATION SOC LTD AND OTHERS 
2016 (3) SA 468 (WCC) 
 
Review — Grounds — Legality — Minister of Communications amending 
Broadcasting Digital Migration Policy without consulting broadcasters or relevant 
statutory bodies — Amendment markedly changing policy — Rights of broadcasters 
impacted, as well as powers and duties of statutory bodies — Failure to consult 
irrational and procedurally unfair — Electronic Communications Act 36 of 2005, ss 
3(1), (5) and (6). eTV (PTY) LTD AND OTHERS v MINISTER OF 
COMMUNICATIONS AND OTHERS 2016 (6) SA 356 (SCA)  
 
 
10.  COST ORDERS 
 
Costs ─ Award of costs is at the discretion of the court of first instance ─ Power of 
appellate court to interfere with the exercise of such judicial discretion circumscribed. 
Dobsa v Dlamini (20458/2014); Dlamini Advisory Services v Dobsa (19729/2013) 
[2016] ZASCA 131 (28 September 2016) 

Costs-Bill of costs – Taxation – Review Taute NO v Heymans [2015] JOL 33924 
(FB) 
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Costs – Attorney’s liability Mathee and others v Sesele and others [2015] JOL 33808 
(FB) 

Cost order-appeal against de bonis order-succeeds Trustees for the Time Being of 
the Roy Seawright Trust v Seawright (A108/2016) [2016] ZAWCHC 98 (15 August 
2016) 

Costs – Liability for Tusk Construction Support Services (Pty) Limited v Mvula Trust 
and others [2015] JOL 34917 (ECG) 

Costs-de bonis propriis-awarded Immaculate Truck Repairs CC v Capital 
Acceptances Ltd (1153/2014) [2016] ZAFSHC 3 (14 January 2016) 

Court Order-Settlement agreements – Orders made pursuant to – Status of Eke v 
Parsons [2016] JOL 34112 (CC) 

 
 
11.  OTHER ORDERS/JUDGMENTS/EXECUTION 
 
Execution — Sale in execution — Application for (i) judgment for accelerated full 
outstanding balance and (ii) order declaring property executable — Where 
mortgaged property debtor's primary residence, court may postpone both 
applications to afford debtor opportunity to pay arrears. FIRSTRAND BANK LTD t/a 
FIRST NATIONAL BANK v ZWANE AND TWO OTHER CASES 2016 (6) SA 400 
(GJ) 
 
Execution — Attachment of salary — Constitutionality of process — Constitution 
requiring judicial supervision of execution process against all forms of property — 
Relevant sections of Magistrates' Courts Act constitutionally invalid in that they 
authorise issuing of emoluments attachment orders without judicial supervision — 
Severance and reading-in ordered to ensure required judicial supervision — 
Magistrates' Courts Act 32 of 1944, ss 65J(2)(a) and 65J(2)(b)(i). UNIVERSITY OF 
STELLENBOSCH LEGAL AID CLINIC AND OTHERS v MINISTER OF JUSTICE 
AND CORRECTIONAL SERVICES AND OTHERS 2016 (6) SA 596 (CC)  
 
Judgments-reasons must be given FirstRand Bank v Normandie Restaurants 
189/2016 [2016] ZASCA 178 (25 November 2016)  

Judgments and orders — Rescission — Whether order suspended by application for 
its rescission — Superior Courts Act 10 of 2013, s 18. ERSTWHILE TENANTS OF 
WILLISTON COURT AND OTHERS v LEWRAY INVESTMENTS (PTY) LTD AND 
ANOTHER 2016 (6) SA 466 (GJ) 
 

Sale in execution — Immovable property — Duties of sheriff — No general duty to 
establish and disclose whether value-added tax payable by purchaser. Sheriff, 
Piketberg and another v Lourens 2016 (6) SA 110 (WCC)  

Sale in execution — Whether Sheriff of High Court must before sale enter into 
written agreement with 'owner or rightful holder (who has the right to sell)' of goods 
to be sold — Consumer Protection Act 68 of 2008, s 45(1); Consumer Protection 
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Regulations, reg 22(2). Sheriff, Piketberg and another v Lourens 2016 (6) SA 110 
(WCC)  

Court orders – Compromise agreement made an order of court – Grounds for 
rescinding compromise are only fraud or justus error provided the mistake (error) 
vitiated true consent and did not merely relate to motive or to the merits of the 
dispute – Or mistake common to the parties – Court has no discretion to set aside 
consent order if underlying compromise is not set aside – Compromise agreement 
and consent order not rescinded. Slabbert v MEC for Health and Social 
Development, Gauteng (432/2016) [2016] ZASCA 157 (3 October 2016) 

Court Orders-Protection order – Protection from Harassment Act 17 of 
2011 – Section 2(1) – Whether conduct constitutes harassment – Harassment 
should have a repetitive element which makes it oppressive and unreasonable – 
Alternatively, the conduct must be of such an overwhelmingly oppressive nature that 
a single act has the same consequences – While sending of a single email 
containing allegations which were not true may have been unreasonable, such 
conduct not objectively oppressive or having the gravity to constitute harassment. 
Mnyandu v Padayachi [2016] 4 All SA 110 (KZP) 

Orders-attachment- section 65J(2) of the Magistrates’ Courts Act (Act)- 
inconsistent with the Constitution University of Stellenbosch Legal Aid Clinic and 
Others v Minister of Justice and Correctional Services and Others; Association of 
Debt Recovery Agents NPC v University of Stellenbosch Legal Aid Clinic and 
Others; Mavava Trading 279 (Pty) Ltd and Others v University of Stellenbosch 
Legal Aid Clinic and Others CCT 127/15 
 
Court orders-Constitutional law – Practice – Construction of judgments and orders 
Principles applicable – When Chapters V and VI of the Development Facilitation Act 
67 of 1995 declared invalid, by Constitutional Court, declaration of invalidity 
suspended for 24 months on conditions – Suspension period expiring without 
enactment of remedial legislation – court order not granting tribunal power to decide 
application after expiry of suspension period – appeal upheld. Shelton v Eastern 
Cape Development Tribunal (489/2015) [2016] ZASCA 125 (26 September 2016) 

Court order – Competence – Right to hearing Member of the Executive Council for 
Health, Gauteng v Lushaba [2016] JOL 36122 (CC) 

Court orders-Eviction order – Prevention of Illegal Eviction from and Unlawful 
Occupation of Land Act 19 of 1998 – Provision by City of temporary emergency 
accommodation – Rights of illegal immigrants to temporary emergency 
accommodation – Illegal foreigners cannot per se be precluded from being provided 
with temporary emergency housing in dire situations Chapelgate Properties 1022 CC 
v Unlawful Occupiers of Erf 644 Kew and another [2016] JOL 36105 (GSJ) 

Execution – Sale in execution – Section 45(1) of the Consumer Protection Act 68 of 
2008 provides that a sale in execution is an “auction” as contemplated in the Act – 
Regulation 22(2) of the Act establishes three categories of auctioneers which may 
legally sell the fixed property to be auctioned – Although regulation not referring to 
Sheriff of Court in role of auctioneer, court finding that regulation 22(2) does apply to 
a sale in execution pursuant to a court order declaring the property executable. 
Sheriff of the High Court, Piketberg and another v Lourens; In re: Standard Bank of 
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South Africa Ltd v Trustees for the time being of the Eila Trust and others [2016] 4 
All SA 239 (WCC) 

Execution — Attachment of immovable property — Declaration of executability — 
Judicial oversight — Factors to consider must include potential effect on 
reinstatement of consumer credit agreement in default — National Credit Act 34 of 
2005, s 129(4). Firstrand Bank Ltd v Mdletye and another 2016 (5) SA 550 (KZD) 
 
Execution — Sale in execution — Immovable property — Cancellation of sale — On 
basis of inter alia non-compliance with condition of sale requiring purchaser to pay, 
within seven days of request, all amounts required by municipality for issuance of 
rates clearance certificate — Where rates amounts payable not clearly stated in 
conditions of sale but nil estimate provided — Rates amount due had to be clearly 
stated in conditions of sale — Uniform Rules of Court, rule 46(13); Local 
Government: Municipal Systems Act 32 of 2000, s 118.  

Judgments-foreign- recognising and enforcing Danielson v Human and Another 
(19118/2015) [2016] ZAWCHC 92 (1 August 2016) 

Order of court – Alleged non-compliance Settlement agreement Mayekiso and others 
v Magashule and others [2015] JOL 33809 (FB) 

Orders-declaratory-Vindicatory action – Referral for oral evidence Lubbe v Botha NO 
en andere [2015] JOL 33802 (FB) 

Court orders-Contempt of court — What constitutes — Failure to follow rule 
37(8)(c) direction — Uniform Rules of Court, rule 37(8)(c). MT v CT 2016 (4) SA 193 
(WCC) 
 
Court orders-Interlocutory order – Appealability – Section 17(1) of the Superior 
Courts Act 10 of 2013 provides for the circumstances in which a judge may grant 
leave to appeal – Leave to appeal may only be given where the judge is of the 
opinion that the appeal would have a reasonable prospect of success; or there is 
some other compelling reason why the appeal should be heard, including conflicting 
judgments on the matter under consideration; the decision sought on appeal does 
not fall within the ambit of section 16(2)(a); and where the decision sought to be 
appealed does not dispose of all the issues in the case, the appeal would lead to a 
just and prompt resolution of the real issues between the parties. Nova Property 
Group Holdings Ltd and others v Cobbett and another (MandG Centre for 
Investigative Journalism NPC as amicus curiae) [2016] 3 All SA 32 (SCA) 

 

Contempt of court – Deliberate non-compliance with court orders – Sanction – 
Conduct of the respondents displayed an unacceptable degree of arrogance and 
perceived inviolability on the part of its executive officers and a disregard for the rule 
of law – Penalty had to be commensurate with the degree of the contempt, the 
intention with which it was committed and the interests affected and had to act as a 
deterrent and be punitive. HL and another v Cathay Pacific Airways Ltd and another 
[2016] 1 All SA 543 (GJ) 

Orders-Declaratory order-Application to declare appointment of municipal manager 
invalid – Right to relief sought – Standing – Obtaining a declaratory order – Party 



31 
 

must establish legally recognised interest in obtaining a declaratory order – Two-
stage substantive enquiry in deciding whether or not to grant a declaratory order – 
Court must be satisfied that applicant has necessary interest – Court must be 
satisfied that case is a proper one for exercising court’s discretion Muldersdrift 
Sustainable Development Forum v Council of Mogale City Local Municipality and 
others [2015] JOL 33912 (SCA) 

Judgments and orders — Order — Requirements for validity — Approach to be 
adopted to flawed orders. Eke v Parsons 2016 (3) SA 37 (CC) 
 
Judgments and orders — Settlement order — Settlement agreement made order of 
court — Nature — Permissible content — Manner of enforcement. Eke v Parsons 
2016 (3) SA 37 (CC) 
 
Court Order-Contempt of court – Settlement agreement having full force of court order 
once made an order of court – Respondent not establishing reasonable doubt that his 
non-compliance was not wilful and mala fide, with result that appellant proving 
requisites for civil contempt of court and committal to prison therefor Compensation 
Solutions (Pty) Limited v Compensation Commissioner and others [2016] JOL 36066 
(SCA) 

Court Order-Contract ─ agreement in settlement of claim for damages made an 
order of court ─ agreement concluded on the strength of a representation of fact 
made by appellant’s attorney relied on by the respondent ─ agreement binding and 
not to be set aside under Uniform rule 42(1)(c). Botha v Road Accident Fund 
(463/2015) [2016] ZASCA 97 (2 June 2016) 
Court orders – Contempt of court – Requirements – For an act to constitute 
contempt, an intention to defeat the course of justice must have been established. 
Coconut Express CC v South African Revenue Service (Customs and Excise) and 
others [2016] 2 All SA 749 (KZD) 

Execution-Contract – Sale of property – Sale in execution – Application to cancel – 
An agreement concluded pursuant to sale in execution may only be cancelled by a 
court order upon application by the Sheriff – A failure to cancel a contract within a 
reasonable time after breach may signify an election to abide by the contract.Sheriff 
of Johannesburg North and another v Yellow Dot Property Investments and 
another; In re: ABSA Bank Ltd v Van den Berg [2016] 2 All SA 927 (GJ) 

 
12.  APPEALS 
 
APPEAL-Leave to appeal – refusal of application by two judges of the SCA in terms 
of s 17(2) of the Superior Courts Act 10 of 2013 – application to the President of the 
SCA in terms of s 17(2)(f) to refer the decision to the court for reconsideration and, if 
necessary, variation – a grave injustice constitutes exceptional circumstances. 
Gwababa v S (1290/16) [2016] ZASCA 200 (7 December 2016) 

Appeal — termination of employment but no termination of right of residence — no 
compliance with substantive and procedural requirements of termination of right of 
residence — appeal upheld with costs — eviction order of lower court set aside — 
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eviction order granted against current occupant of property Snyders and Others v De 
Jager and Others (Appeal) (CCT186/15) [2016] ZACC 55 (21 December 2016) 

Appeal against costs order only — general costs rule in constitutional litigation — 
exceptional circumstances — inquiry on the appropriateness of the proceedings — 
abuse of process —— High Court’s discretion to award costs award of costs in a 
constitutional matter raises a constitutional issue — leave to appeal granted — High 
Court exercised its discretion judicially — no basis to interfere with High Court’s 
exercise of a discretion Lawyers for Human Rights v Minister in the Presidency and 
Others (CCT120/16) [2016] ZACC 45 (1 December 2016) 

Appeal- Extension of Security of Tenure Act, 1997 — eviction of ESTA occupier — 
appeal of eviction order granted by the Magistrate’s Court and confirmed by the Land 
Claims Court — section 19(3) of ESTA — appeal lies to the Supreme Court of 
Snyders and Others v De Jager and Others (Appeal) (CCT186/15) [2016] ZACC 55 
(21 December 2016) 

 
Appeal in terms of s 18(4)(ii) of the Superior Courts Act 10 of 2013 (the Act) against 
the implementation of an order pending an appeal: the requirements for the granting 
of an order in terms of s 18 of the Act considered: appeal upheld due to applicant’s 
failure to prove the existence of ‘exceptional circumstances’ and to discharge the 
onus imposed by s 18(3) to show irreparable harm: circumstances justifying a costs 
order against the unsuccessful applicant. UFS v Afriforum & another [2016] ZASCA 
165 (17 November 2016) 

Appeal — Appealablity — Interim interdict — Interdict ordering local authority, pending 
review of its decision to change street names, to stop changing street signs and restore 
those already changed — Application for leave to appeal directly to Constitutional 
Court — Common-law requirements for appealability of interim orders subsumed 
under constitutional 'interest of justice' standard — Leave to appeal against interim 
interdict must be granted if in interests of justice — Constitution, s 167(6)(b). Tshwane 
City v Afriforum and another 2016 (6) SA 279 (CC) 
 
Appeal-default judgment - an order by the high court postponing, sine die, an 
application for default judgment, and directing the appellant to file, at the next 
hearing within not less than six months of the said order, an affidavit detailing 
attempts to prevent foreclosure, is not appealable. Appeal struck from the roll for lack 
of jurisdiction. FirstRand Bank Limited t/a First National Bank v Makaleng (034/16) 
[2016] ZASCA 169 (24 November 2016) 
 

Appeal – A court of appeal will not interfere with a trial court’s findings of fact and 
credibility unless it is apparent from the record that the court a quo had materially 
misdirected itself or erred to the extent that its findings were vitiated and fell to be set 
aside. Mnyandu v Padayachi [2016] 4 All SA 110 (KZP) 

Appeal – Section 16(2)(a)(i) of the Superior Courts Act 10 of 2013 – Whether appeal 
would have any practical effect – Importance and novelty of the issues raised 
justifying matter being dealt with in the interests of justice and not dismissed on the 
practical effect question. City of Cape Town v Khaya Projects (Pty) Ltd and others 
[2016] 4 All SA 1 (SCA) 
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Appeal — Appealability — Lands Claims Court order confirming magistrates' court 
eviction order on automatic review — Not competent for Land Claims Court to grant 
leave to appeal to Supreme Court of Appeal against such order — Extension of 
Security of Tenure Act 62 of 1997, s 19(3)(a). SNYDERS AND OTHERS v DE 
JAGER 2016 (5) SA 218 (SCA)  
 
Appeal-procedure: Application for reinstatement of an appeal and condonation for 
late compliance with rules of court refused because of extreme and inexplicable 
delay, and no reasonable prospects of success on appeal. Muller v Sanlam 
(1162/2015) [2016] ZASCA 149 (30 September 2016) 

Appeal-Property – Ownership – Application for eviction – Eviction order – Appeal 
Steenkamp v Stuurman and another [2015] JOL 33920 (FB) 

Appeal-special leave to appeal-no grounds Notshokovu v The State (157/15) 
[2016] ZASCA 112 (7 September 2016) 
  

Appeal — Appealability — Dismissal of exception — Not cross-appealable. Itzikowitz 
v Absa Bank Ltd 2016 (4) SA 432 (SCA) 
 
Appeal — Appealability — Interlocutory order — Appeal would resolve real issue 
between parties on which there is conflicting precedent — Appealable under s 17(1) 
of Superior Courts Act 10 of 2013. Nova Property Group Holdings Ltd v Cobbett 
2016 (4) SA 317 (SCA) 
  
Appeal-Leave to appeal – Interpretation of section 26(2) of Traditional Leadership 
and Governance Framework Act 41 of 2003 – Possibility of another court interpreting 
section differently – Reasonable prospects of success resulting in leave to appeal 
being granted. Minister of Co-operative Governance and Traditional Affairs and 
others v Sigcau and others [2016] 3 All SA 588 (GP) 

Appeal- interim order-appealable-appealability determined in terms of the 
constitutionally-prescribed interests of justice standard.  The common law standard 
of appealability, that required an interim order to be final in effect and dispositive of a 
substantial portion of the issues, is but one of the factors to be considered in 
determining appealability.  City of Tshwane Metropolitan Municipality v Afriforum and 
Another CCT 157/15 

Appeal – Contempt of court – Appeal against order – Bald denial Mafube 
Municipality and another v Agritrans CC and another [2015] JOL 33804 (FB) 

Appeal-Default judgment – Warrant of execution – Application to set aside –Refusal 
of – Appeal Mbhele NO v Smith [2015] JOL 33822 (FB) 

Appeal – Mootness – Section 16(2)(a)(i) of the Superior Courts Act 10 of 2013 – 
When at the hearing of an appeal, the issues are of such a nature that the decision 
sought will have no practical effect or result, the appeal may be dismissed on this 
ground alone Döman v Selomo [2015] JOL 34054 (SCA) 

Appeal – Appealability- Section 83(b) of the Magistrates’ Courts Act 32 of 1944 
Xhegwana v Xhegwana and another [2016] JOL 35966 (ECG) 
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Appeal – Dismissal of appeal in this matter on the ground that it would have no 
practical effect within the meaning of section 21A of the Supreme Court of Appeal 
Act 59 of 1959 – Section 21A(1) provides that where “at the hearing of any civil 
appeal to the Appellate Division or any Provincial or Local Division of the Supreme 
Court the issues are of such a nature that the judgment or order sought will have no 
practical effect or result, the appeal may be dismissed on this ground alone 
eThekwini Municipality v South African Municipal Workers Union and others 
[2016] JOL 33574 (SCA) 

Appeal – Leave to appeal – Court’s discretion – Lack of prospects of success on 
appeal – Section 17(1)(a)(ii) – Superior Courts Act 10 of 2013 – Leave to appeal 
may be granted notwithstanding court’s view of prospects of success – Compelling 
reasons why an appeal should be heard Minister of Justice and Constitutional 
Development and others v Southern Africa Litigation Centre (Helen Suzman 
Foundation asamicus curiae) [2016] JOL 35472 (SCA) Also reported as: 2016 (3) SA 
317 (SCA)  

Appeal – Moot issue – Court having a discretion notwithstanding that an appeal has 
become moot, to hear and dispose of it on its merits. City of Tshwane Metropolitan 
Municipality and others v Nambiti Technologies (Pty) Ltd [2016] 1 All SA 33 2 (SCA) 

Appeal – Whether appeal would have any practical effect Afriforum v Minister of 
Trade and Industry and others [2016] JOL 33576 (SCA) 

Appeal – Whether appeal would have practical effect – Section 21A(1) provides that 
where “at the hearing of any civil appeal to the Appellate Division or any Provincial or 
Local Division of the Supreme Court the issues are of such a nature that the 
judgment or order sought will have no practical effect or result, the appeal may be 
dismissed on this ground alone ABSA Bank Limited v Janse van Rensburg and 
others [2016] JOL 33575 (SCA) 

Appeal — Execution — Pending petition to Supreme Court of Appeal for leave to 
appeal — Whether service of application for condonation of failure to serve petition 
in time having effect of suspending operation and execution of judgment — Superior 
Courts Act 10 of 2013, s 18(5) read with s 17(2). Panayiotou v Shoprite Checkers 
(Pty) Ltd a.o. 2016 (3) SA 110 (GJ)  

Appeal-Leave to appeal – Court’s discretion – Lack of prospects of success on 
appeal – Section 17(1)(a)(ii) of the Superior Courts Act 10 of 2013 provides that 
leave to appeal may be granted, notwithstanding the court’s view of the prospects of 
success, where there are nonetheless compelling reasons why an appeal should be 
heard. Minister of Justice and Constitutional Development and others v Southern 
African Litigation Centre (Helen Suzman Foundation and others as amici curiae) 
[2016] 2 All SA 365 (SCA) 

Appeal-Trade – Customs and excise – Imported goods – Seizure – Legal 
proceedings – Requirements of notice – Section 89(2) – Customs and Excise Act 91 
of 1964 Commissioner for the South African Revenue Service v Prudence 
Forwarding (Pty) Ltd and another [2016] JOL 35747 (GJ) 

 
 
13.  SECURITY FOR COSTS 
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Security for costs – Effect of failure to furnish within stipulated time Systems 
Application Consultants (Pty) Limited trading as Securinfo v Systems Applications 
Products AG [2016] JOL 36187 (GJ) 

 
14.  CONSTITUTIONAL LAW (PERTAINING TO CIVIL PROCEDURAL LAW) 
 
Constitutional law — Human rights — Right of access to courts — Requiring judicial 
supervision of execution against all forms of property — Constitution, s 34. 
UNIVERSITY OF STELLENBOSCH LEGAL AID CLINIC AND OTHERS v 
MINISTER OF JUSTICE AND CORRECTIONAL SERVICES AND OTHERS 2016 
(6) SA 596 (CC)  
 
Constitutional law — Legislation — Validity — Magistrates' Courts Act 32 of 1944, s 
65J(2)(a) and s 65J(2)(b)(i) — Invalid to extent of authorising issuing of emoluments 
attachment orders without judicial supervision — Severance and reading-in ordered 
to ensure required judicial supervision. UNIVERSITY OF STELLENBOSCH LEGAL 
AID CLINIC AND OTHERS v MINISTER OF JUSTICE AND CORRECTIONAL 
SERVICES AND OTHERS 2016 (6) SA 596 (CC)  
 
Constitutional practice — Courts — Constitutional Court — Confirmation 
proceedings — Court having duty to satisfy itself that High Court's declaration of 
invalidity of various impugned sections of statute properly made — Constitution, s 
172(2)(a). Mcbride v Minister of Police and others 2016 (2) SACR 585 (CC) 
 
Constitutional practice — Courts — Jurisdiction — Power of President in terms of s 
12(6)(a) of National Prosecuting Authority Act 32 of 1998 to suspend Deputy 
National Director of Public Prosecutions and to institute enquiry into her alleged 
misconduct to determine her fitness to hold office — Constitution not conferring on 
President obligation to suspend or enquire into fitness to hold office — High Court 
having necessary jurisdiction to determine whether President had exercised his 
powers in terms of s 12(6)(a) rationally and lawfully — Constitution, s 167(4)(c) not 
applicable. Democratic Alliance v President of the RSA and others 2016 (2) SACR 
494 (WCC) 
 
Rule 35-Constitutional law – Access to information – Whether required for protection 
of rights – Whether information susceptible to discovery Mahaeene and another v 
AngloGold Ashanti Limited [2015] JOL 34747 (GJ) 

Constitutional law – Constitutional subsidiarity – Whether appellant should have first 
exhausted the available and relevant contractual, statutory and regulatory provisions 
before seeking constitutional relief – Appellant wrong in not utilising recourse 
available through existing statutes and regulations. City of Cape Town v Khaya 
Projects (Pty) Ltd and others [2016] 4 All SA 1 (SCA) 

Constitutional practice — Costs — Confirmation of declaration of invalidity — Party 
(respondent in Constitutional Court) not entitled to costs of representation in 
circumstances where no novel or complex issues raised and applicants had not only 
conceded that legislation constitutionally invalid but had themselves brought the 
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confirmation application. Minister of Police and others v Kunjana 2016 (2) SACR 473 
(CC) 

Constitutional Court- Settlement agreements-mutual separation agreement -waived 
right to approach the Commission for Conciliation, Mediation and Arbitration and/or 
any court for any relief against Reckitt in any dispute arising from his employment or 
from the separation agreement (waiver provision)-in circumstances valid Muyiwa 
Gbenga-Oluwatoye v Reckitt Benckiser South Africa (Pty) Limited and Another CCT 
41/16 

 
Constitutional law – Practice – Construction of judgments and orders – Principles 
applicable – When Chapters V and VI of the Development Facilitation Act 67 of 1995 
declared invalid, by Constitutional Court, declaration of invalidity suspended for 24 
months on conditions – Suspension period expiring without enactment of remedial 
legislation – court order not granting tribunal power to decide application after expiry 
of suspension period – appeal upheld. Shelton v Eastern Cape Development 
Tribunal (489/2015) [2016] ZASCA 125 (26 September 2016) 

Constitutional law-Orders-attachment- section 65J(2) of the Magistrates’ Courts 
Act (Act)- inconsistent with the Constitution University of Stellenbosch Legal Aid 
Clinic and Others v Minister of Justice and Correctional Services and Others; 
Association of Debt Recovery Agents NPC v University of Stellenbosch Legal Aid 
Clinic and Others; Mavava Trading 279 (Pty) Ltd and Others v University of 
Stellenbosch Legal Aid Clinic and Others CCT 127/15 
 
 
Constitutional law — Administration of justice — Judicial Service Commission — 
Complaint of judicial misconduct — Decisions — Review — New procedures applied 
retrospectively to complaint lodged in terms of old rules — Whether retrospective 
application infringing principle of legality — Inquiry under old rules and new 
procedures substantively the same — No existing rights infringed, nor any material 
prejudice — Principle of legality not breached Nkabinde and another v Judicial 
Service Commission and others 2016 (4) SA 1 (SCA) 
 
15.  NATIONAL CREDIT ACT 
 
Consumer credit – Credit agreement – Instalment sale agreement – Cancellation of 
agreement – Claim for return of goods – Whether or not credit provider complied with 
service of notices in terms of section 127(2) and (5) of National Credit Act 34 of 
2005 – Evidence showing that credit provider did send notices in terms of section 
127(5) of the Act to the address furnished by consumer. Edwards v FirstRand Bank 
Ltd t/a Wesbank [2016] 4 All SA 692 (SCA)  

 
National Credit Act 34 of 2005, section 129 – Service of notice in debtor – Receipt of 
notice Naidoo v Standard Bank of South Africa Limited [2016] JOL 35458 (SCA) 

National Credit Act 34 of 2005: section 12B(1)(b) inserted by National Credit 
Amendment Act 19 of 2014: section has no retrospective application and did not 
invalidate the agreement relied upon by the respondents: summary judgment 
correctly granted. Kaknis v Absa Bank Limited & another (08/16) [2016] ZASCA 



37 
 

206 (15 December 2016) 
 

National Credit Act- conduct of proceedings re National Credit Act and the 
Regulations- attorney does not have locus standi as interested person M C Rijkheer 
Incorporated t/a Jordaans Rijkheer and Partners v National Credit Regulator and 
Others (CA157/2016) [2016] ZAECGHC 130 (8 November 2016) 

National Credit Act-Consumer credit agreement — Credit provider — Whether 
obligation to register — Once-off credit agreement — Registration not required — 
Authority to this effect doubted — National Credit Act 34 of 2005, s 40(1)(b). 
Potgieter v Olivier and another 2016 (6) SA 272 (GP) 
 
National Credit Act-Consumer credit agreement — Debt enforcement — Preliminary 
procedures — Notice of default — Delivery — Constituting essential element of 
cause of action — Where delivery taking place outside area of jurisdiction of 
magistrates' court, cause of action not wholly arising within jurisdiction of court — 
Court lacking jurisdiction — National Credit Act 34 of 2005, s 129(1)(a); Magistrates' 
Courts Act 32 of 1944, s 28(1)(d). Blue Chip 2 (Pty) Ltd t/a Blue Chip 49 v Ryneveldt 
and others 2016 (6) SA 102 (SCA) 
 
 
National credit Act-Credit agreement — instalment agreement — compliance — 
jurisdictional requirement — section 127 of the National Credit Act — exception — 
probable receipt by the reasonable consumer in opposed matters determined by way 
of evidence at the trial — appealability of a dismissal of an exception 
— Zweni requirements — leave for appeal refused Baliso v Firstrand Bank Limited t/a 
Wesbank [2016] ZACC 23 

National Credit Act 34 of 2005, s 129(4).-Consumer credit agreement — Debt 
enforcement — Application to declare consumer's immovable property executable — 
Judicial oversight — Factors to consider must include potential effect on 
reinstatement of credit agreement in default — National Credit Act 34 of 2005, s 
129(4). Firstrand Bank Ltd v Mdletye and another 2016 (5) SA 550 (KZD) 
 
National Credit Act 34 of 2005, s 129(4).-Consumer credit agreement — 
Reinstatement of agreement in default — Possibility of must be included as factor to 
consider when exercising judicial oversight over declaring immovable property 
executable — National Credit Act 34 of 2005, s 129(4). Firstrand Bank Ltd v Mdletye 
and another 2016 (5) SA 550 (KZD) 

National Credit Act- interpretation of the provisions of sections 86 and 87 Nedbank 
Limited v Jones and Others (24343/2015) [2016] ZAWCHC 139 (12 October 2016) 

Credit agreement — Consumer credit agreement — Debt enforcement — 
Preliminary proceedings — Notice of default — Delivery — Requirements — 
Whether service of s 129 notice by attaching it to summons constituting compliance 
with s 129 of the NCA — National Credit Act 34 of 2005, s 129. LAND AND 
AGRICULTURAL DEVELOPMENT BANK OF SOUTH AFRICA v CHIDAWAYA AND 
ANOTHER 2016 (2) SA 115 (GP) 
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Credit agreement — Consumer credit agreement — Reinstatement of agreement in 
default — Occurring by operation of law — No prior notice to the credit provider 
required — Consumer's payment in prescribed manner sufficient to trigger 
reinstatement — National Credit Act 34 of 2005, s 129(3)(a). Nkata v Firstrand Bank 
Ltd 2016 (4) SA 257 (CC)  
 
National Credit Act 34 of 2005 – notice in terms of s 129(1) – purpose is to bring 
default to the attention of a consumer – on appellant’s own pleadings he had been 
aware of the notice and had responded thereto – defence amounts to an abuse of 
process – appeal dismissed. Navin Naidoo v The Standard Bank of South Africa 
(20595/14) [2016] ZASCA 9 (9 March 2016) 

National Credit Act 34 of 2005 — Consumer credit agreement — Whether 
agreement subject to NCA — Loan covered by blank cheque and profit share to be 
determined by borrower — Profit share not fee, charge or interest — Loan 
agreements not 'credit agreements' covered by NCA — National Credit Act 34 of 
2005, s 8(3) and s 8(4). Asmal v Essa 2016 (1) SA 95 (SCA)  

Credit agreement — Consumer credit agreement — Debt enforcement — 
Preliminary procedures — Notice of default — Default judgment entered, despite 
non-compliance with NCA's delivery requirements — Rescission of in terms of 
Uniform Rule 42(1)(a) — Whether such non-compliance dilatory defence not giving 
rise to judgment 'erroneously sought or granted in absence of party affected thereby' 
— Uniform Rules of Court, rule 42(1)(a); National Credit Act 34 of 2005, ss 129(1)(a) 
and 130. KGOMO AND ANOTHER v STANDARD BANK OF SOUTH AFRICA AND 
OTHERS 2016 (2) SA 184 (GP) 

National Credit Act 34 of 2005-Corporate and Commercial Law – Consumer credit – 
Credit provider – Registration of – Application for cancellation – Procedural 
requirements National Credit Regulator v Moneyline Financial Services (Pty) 
Limited[2016] JOL 36059 (NCT) 

National Credit Act-Consumer credit – Debt restructuring – Appeal FirstRand Bank 
Limited and another v Barnard and another [2016] JOL 36061 (GP) 

National Credit Act-Credit agreement — Consumer credit agreement — Reckless 
credit — What constitutes — Credit provider not taking reasonable steps to assess 
proposed consumer's existing financial situation — Reasonable steps meaning that 
assessment must be done reasonably, not irrationally — In present case, irrational to 
have taken surety's income into account in assessing proposed consumer's existing 
financial means — Credit agreement subsequently entered into declared reckless 
credit — National Credit Act 34 of 2005, ss 80(1) and 81(2)(a). ABSA Bank Ltd v De 
Beer and others 2016 (3) SA 432 (GP) 
 
National Credit Act-Credit agreement — Consumer credit agreement — Debt 
rearrangement — Order — Where such that consumer not obliged to pay full 
outstanding amount, and not covering monthly payments to be made on consumer's 
behalf by credit provider in respect of insurance cover — Order failing to meet 
purposes of Act — National Credit Act 34 of 2005, ss 86(7)(c) and 87(1). NEDBANK 
LTD v NORRIS AND OTHERS 2016 (3) SA 568 (ECP) 
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16. COURT RULES  

Rules of court- provide that each person or entity sued must be individually 
identified. Mtshali and Others v Masawi and Others (A5008/2012) [2016] ZAGPJHC 
291 (9 November 2016) 

Rule 35-Constitutional law – Access to information – Whether required for protection 
of rights – Whether information susceptible to discovery Mahaeene and another v 
AngloGold Ashanti Limited [2015] JOL 34747 (GJ) 

Rule 18(6) of The Uniform Rules of Court- vague and embarrassing and prejudice-
not proved Amalgamated Metal Recycling v Limpopo Scrap Metal CC (49343/2013) 
[2016] ZAGPPHC 71 (5 February 2016) 

Rule 19 (1) of the Uniform Rules-ten days and section 24 of Superior Courts act 
conflict Standard Bank of South Africa v Maimela (62128/2015) [2016] ZAGPPHC 67 
(11 February 2016) 

Rule 28(11) of the Magistrates’ Courts Rules – Application to reopen case – Court’s 
discretion explained on appeal Blose v Ethekwini Municipality [2015] JOL 33306 
(SCA) 

Rule 30- irregular step in terms of rule 30 of the Uniform Rules- key contention was 
that the relief was substantive, effectively amounting to new orders, and this could 
not be done in response to the Law Society's interlocutory application. Graham a.o. v 
Law Society, Northern Provinces and others 2016 (1) SA 279 (GP) 
Summary judgments-part of condition in settlement made order of court Eke v Parsons 
[2016] JOL 34112 (CC) 

Rule 33-Agreed facts- assuming certain core facts which are absent from the agreed 
facts-not the purpose of a stated case as contemplated in rules 33(1) and (2) of the 
Uniform rules Feedpro Animal Nutrition v Nienaber NO (20866/2014) [2016] ZASCA 
32 (23 March 2016) 

Rule 33(4) of the Uniform rules ─ trials ─ order separating merits from quantum not 
desirable where issues are inextricably linked. Chapeikin and Another v Mini 
(103/2015) [2016] ZASCA 105 (14 July 2016) 

Rule 34-can work in favour of defendant with regards to costs University of South 
Africa v Mothata (68225/12) [2016] ZAGPPHC 317 (10 May 2016) 

Rule 35 (14) – appellants failed to demonstrate that the documents sought are 
relevant to a reasonably anticipated issue in the main application. Nova Property 
Group Holdings v Cobbett (20815/2014) [2016] ZASCA 63 (12 May 2016) 

Rule 37 Conference had defined the issues between the parties Agreement – 
agreement by parties aimed at achieving inexpensive and expeditious completion of 
litigation – high court erroneously refusing to permit agreed procedure. Bunton v 
Coetzee (20794/2014) [2016] ZASCA 31 (23 March 2016) 
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Rule 42(1)(a) of the Uniform Rules of Court-application Manaka NO v Thebe and 
Others (53489/13) [2016] ZAGPPHC 915 (21 October 2016) 

CASE NAMES 

 
“SS” and another v Road Accident Fund [2016] JOL 36153 (GP) 

ABSA Bank Limited v Janse van Rensburg and others [2016] JOL 33575 (SCA) 

ABSA Bank Ltd v De Beer and others 2016 (3) SA 432 (GP)  
 
Absa Technology Finance Solutions v Fulela Trade and Invest (519/2015) 
[2016] ZASCA 127 (26 September 2016) 

Absa Technology Finance Solutions v Fulela Trade and Invest (519/2015) [2016] 
ZASCA 127 (26 September 2016)  

Afriforum v Minister of Trade and Industry and others [2016] JOL 33576 (SCA) 

AGS Frasers International (Pty) Limited v Competition Commission; In re: 
Competition Commission v AGS Frasers International (Pty) Limited; In re: 
Competition Commission v AGS Frasers International (Pty) Limited and another 
[2016] JOL 36366 (CT) 

Airports Company South Africa Soc Ltd v Airports Bookshops (Pty) Ltd t/a Exclusive 
Books [2016] 4 All SA 665 (SCA)  

Amalgamated Metal Recycling v Limpopo Scrap Metal CC (49343/2013) [2016] 
ZAGPPHC 71 (5 February 2016) 

Areva NP Incorporated in France v Eskom Holdings Soc Limited and Others 
(CCT20/16, CCT24/16) [2016] ZACC 51 (21 December 2016) 

Asmal v Essa 2016 (1) SA 95 (SCA)  

Attorneys Fidelity Fund v Injo Investments CC 2016 (3) SA 62 (WCC) 
 
Baliso v Firstrand Bank Limited t/a Wesbank [2016] ZACC 23 

Basson NO and another v Orcrest Properties (Pty) Ltd and two related matters 
[2016] 4 All SA 368 (WCC) 

Blose v Ethekwini Municipality [2015] JOL 33306 (SCA) 

Blue Chip 2 (Pty) Ltd t/a Blue Chip 49 v Ryneveldt and others 2016 (6) SA 102 
(SCA) 
 
Blue Chip 2 (Pty) Ltd v Ryneveldt (499/15) [2016] ZASCA 98 (03 June 2016) 
 

Botha v Road Accident Fund (463/2015) [2016] ZASCA 97 (2 June 2016) 

BR and another v TM 2016 (3) SA 417 (GJ)   
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Buffalo City Metropolitan Municipality v Asla Construction (Pty) Ltd 
[2016] 4 All SA 60 (ECG) 

Bunton v Coetzee (20794/2014) [2016] ZASCA 31 (23 March 2016) 

Buttertum Property Letting (Pty) Ltd v Dihlabeng Local Municipality [2016] 4 All SA 
895 (FB) 

Button NO and others v Akbur and others [2016] JOL 34153 (KZD) 

Casey and another v FirstRand Bank Ltd [2016] JOL 33584 (SCA) 

CENTRE FOR CHILD LAW v HOëRSKOOL FOCHVILLE AND ANOTHER 2016 (2) 
SA 121 (SCA) 

Chapeikin and Another v Mini (103/2015) [2016] ZASCA 105 (14 July 2016) 

Chapelgate Properties 1022 CC v Unlawful Occupiers of Erf 644 Kew and another 
[2016] JOL 36105 (GSJ) 

Chater v Cooper NO and another [2015] JOL 34045 (GP) 

City of Cape Town v Arun Property Developments (Pty) Ltd [2016] JOL 33586 (SCA) 

City of Cape Town v Khaya Projects (Pty) Ltd and others [2016] 4 All SA 1 (SCA) 

City of Tshwane Metropolitan Municipality and others v Nambiti Technologies (Pty) 
Ltd [2016] 1 All SA 33 2 (SCA) 

City of Tshwane Metropolitan Municipality v Afriforum and Another CCT 157/15 

Cliff v Electronic Media Network (Pty) Ltd (1368/2016) [2016] ZAGPJHC 2 (29 
January 2016) 

Cliff v Electronic Media Network (Pty) Ltd and another [2016] JOL 35104 (GJ) 

Cobra Towing CC and others v Outsurance Insurance Company and another 
[2015] JOL 34049 (FB) 

Coconut Express CC v South African Revenue Service (Customs and Excise) and 
others [2016] 2 All SA 749 (KZD) 

Commissioner for the South African Revenue Service v Prudence Forwarding (Pty) 
Ltd and another [2016] JOL 35747 (GJ) 

Compensation Solutions (Pty) Limited v Compensation Commissioner and others 
[2016] JOL 36066 (SCA) 

Crots v Voerkraal and others [2016] JOL 34323 (FB) 

Cuba NO and others v Holoquin Global (Pty) Ltd and others [2016] 4 All SA 77 (GJ) 

Dainfern Shopping Centre (Pty) Ltd v Berry Hill Trading 154 CC t / a Bobby's Hire 
Shop [2015] JOL 34057 (GNP) 

Danielson v Human and Another (19118/2015) [2016] ZAWCHC 92 (1 August 2016) 
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De Beer v Absa Bank Ltd (25071/2012) [2016] ZAGPPHC 325 (6 May 2016) 

De Villiers v Kapele J Holdings and others [2016] JOL 36191 (GJ) 

Deez Realtors v SA Securitisation Program (175/2016) [2016] ZASCA 194 (2 
December 2016) 

 
Democratic Alliance v President of the Republic of South Africa and others 
[2016] 3 All SA 537 (WCC) 

Democratic Alliance v President of the RSA and others 2016 (2) SACR 494 (WCC) 
 
DEMOCRATIC ALLIANCE v SOUTH AFRICAN BROADCASTING CORPORATION 
SOC LTD AND OTHERS 2016 (3) SA 468 (WCC) 
 
Dobsa v Dlamini (20458/2014); Dlamini Advisory Services v Dobsa (19729/2013) 
[2016] ZASCA 131 (28 September 2016) 

Döman v Selomo [2015] JOL 34054 (SCA) 

Du Plessis NO and another v Acker [2015] JOL 34035 (FB) 

 
Du Toit NO v Errol Thomas NO (635/15) [2016] ZASCA 94 (1 June 2016) 
 

Economic Freedom Fighters and others v Speaker of the National Assembly and 
others [2016] JOL 34908 (WCC) 

Economic Freedom Fighters and others v Speaker of the National Assembly and 
others [2016] 1 All SA 520 (WCC) 

ECONOMIC FREEDOM FIGHTERS v SPEAKER, NATIONAL ASSEMBLY AND 
OTHERS 2016 (3) SA 580 (CC)  
 
Edwards v FirstRand Bank Ltd t/a Wesbank [2016] 4 All SA 692 (SCA)  

Eke v Parsons [2016] JOL 34112 (CC) 

Eke v Parsons 2016 (3) SA 37 (CC) 
 
Engelbrecht v Khumalo 2016 (4) SA 564 (GP) 
 
ERSTWHILE TENANTS OF WILLISTON COURT AND OTHERS v LEWRAY 
INVESTMENTS (PTY) LTD AND ANOTHER 2016 (6) SA 466 (GJ) 
 
eThekwini Municipality v Mounthaven (Pty) Ltd [2016] JOL 34155 (KZD) 

eThekwini Municipality v South African Municipal Workers Union and others 
[2016] JOL 33574 (SCA) 

eTV (PTY) LTD AND OTHERS v MINISTER OF COMMUNICATIONS AND 
OTHERS 2016 (6) SA 356 (SCA)  
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Ex Parte Solidarity; In re: Van Wyk v Atlantis Forge (Pty) Ltd 
[2015] JOL 33915 (FB) 

Feedpro Animal Nutrition v Nienaber NO (20866/2014) [2016] ZASCA 32 (23 March 
2016) 

First National Bank (a division of FirstRand Bank Limited) and another v Scenematic 
One (Pty) Limited [2016] JOL 36064 (SCA) 

FirstRand Bank Limited and another v Barnard and another [2016] JOL 36061 (GP) 

 
FirstRand Bank Limited t/a First National Bank v Makaleng (034/16) [2016] ZASCA 
169 (24 November 2016) 
 

FirstRand Bank Limited v Mdletye and another [2016] JOL 36197 (KZD) 

FIRSTRAND BANK LTD t/a FIRST NATIONAL BANK v ZWANE AND TWO OTHER 
CASES 2016 (6) SA 400 (GJ) 

Firstrand Bank Ltd v Kruger and Others (2015/5890) [2016] ZAGPJHC 123 (23 May 
2016) 

Firstrand Bank Ltd v Mdletye and another 2016 (5) SA 550 (KZD) 
 
FirstRand Bank v Normandie Restaurants 189/2016 [2016] ZASCA 178 (25 
November 2016)  

Fisher v Natal Rubber Compounders (Pty) Ltd (20640/14) [2016] ZASCA 33 (24 
March 2016) 

Fisher v Natal Rubber Compounders (Pty) Ltd 2016 (5) SA 477 (SCA) 

Fluxmans Incorporated v Levenson (523/2015) [2016] ZASCA 183 (29 November 
2016) 

Fransman v Speaker of the Western Cape Provincial Legislature and another 
[2016] 4 All SA 424 (WCC) 

 
Geldenhuys v Segage and Others (30172/2015) [2016] ZAGPPHC 39 (29 January 
2016) 

General Council of the Bar of South Africa v Jiba and Others (23576/2015) [2016] 
ZAGPPHC 833 (15 September 2016) 

General Council of the Bar of South Africa v Jiba and others 
[2016] 4 All SA 443 (GP) 

Ginindza and Others v Speaker of the National Assembly and Others (1538/2015) 
[2016] ZAGPPHC 91 (19 February 2016) 
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Graham a.o. v Law Society, Northern Provinces and others 2016 (1) SA 279 (GP) 
 
Green Willows Properties 215 (Pty) Ltd v Rogalla Von Biberstein Investment 
Company (Pty) Ltd [2016] JOL 34124 (SCA) 

Guideppe v Nedbank Ltd (28016/2014) [2016] ZAGPPHC 4 (15 January 2016) 

Gwababa v S (1290/16) [2016] ZASCA 200 (7 December 2016) 

 
Herbex (Pty) Ltd v Advertising Standards Authority 2016 (5) SA 557 (GJ) 

High Point Trading 733 BK t / a High Point Bridging v Steenkamp, De Villiers and 
Coetzee and others [2015] JOL 33777 (FB) 

HL and another v Cathay Pacific Airways Ltd and another [2016] 1 All SA 543 (GJ) 

Hotz and others v University of Cape Town [2016] 4 All SA 723 (SCA)  

Hotz v UCT (730/2016) 2016 ZASCA 159 (20 October 2016) 

Immaculate Truck Repairs CC v Capital Acceptances Ltd (1153/2014) [2016] 
ZAFSHC 3 (14 January 2016) 

Investec Property Fund Limited v Viker X (Pty) Limited and another [2016] JOL 
36060 (GJ) 

Ismail v Nomafusi [2015] JOL 33799 (KZD) 

Itzikowitz v Absa Bank Ltd 2016 (4) SA 432 (SCA) 

Jack v Baleni and Another (1355/2013) [2016] ZAECMHC 28 (26 May 2016) 

Jacobs and others v Minister of Transport and others [2016] JOL 36427 (KZD) 

JOROY 4440 CC v Potgieter and another NNO 2016 (3) SA 465 (FB)  
 

Kaknis v Absa Bank Limited & another (08/16) [2016] ZASCA 206 (15 December 
2016) 
 

Kale v Carletonville United Taxi Association [2016] JOL 36188 (GJ) 

Katushya Security Services (Pty) Ltd v Dihlabeng Local Municipality [2015] JOL 
33783 (FB) 

KGOMO AND ANOTHER v STANDARD BANK OF SOUTH AFRICA AND OTHERS 
2016 (2) SA 184 (GP) 

Kingdom Films and others v Kaplan NO and another [2016] JOL 36001 (GJ) 

KLD Residential CC v Empire Earth Investments 17 (Pty) Ltd (9861/13, 16844/07) 
[2016] ZAWCHC 83 (24 June 2016) AND  [2016] 3 All SA 832 (WCC) AND 2016 (5) SA 
485 (WCC) 
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Knipe and others v Lotz and others [2016] JOL 35903 (FB) 

Komatsu KVX LLC v Allied Wear Parts (Pty) Ltd [2015] JOL 33955 (GJ) 

Kosmos v Leopont (20546/2014) [2016] ZASCA 48 (31 March 2016) 

KwaZulu-Natal Law Society v Myeza and another [2016] 4 All SA 548 (KZP) 

LAND AND AGRICULTURAL DEVELOPMENT BANK OF SOUTH AFRICA v 
CHIDAWAYA AND ANOTHER 2016 (2) SA 115 (GP) 

Law Society of the Cape of Good Hope v Mpambaniso (3542/2014) [2016] 
ZAECGHC 46 (17 June 2016) 

Law Society of the Free State v Chabane [2015] JOL 33790 (FB) 

Law Society of the Northern Provinces v Kyle (2015) [2016] ZASCA 120 (19 
September 2016) 
 

Lawrie v Nursing Response CC and others [2016] 3 All SA 186 (ECG) 

Lawyers for Human Rights v Minister in the Presidency and Others (CCT120/16) 
[2016] ZACC 45 (1 December 2016) 

Lifman and others v Commissioner for the South African Revenue Service and 
others [2016] 1 All SA 225 (WCC) 

Links v Department of Health , Northern Province 2016 (4) SA 414 (CC) 
Lubbe v Botha NO en andere [2015] JOL 33802 (FB) 

M C Rijkheer Incorporated t/a Jordaans Rijkheer and Partners v National Credit 
Regulator and Others (CA157/2016) [2016] ZAECGHC 130 (8 November 2016) 

Maake v Allied Capital (Pty) Ltd and Another (100540/2015) [2016] ZAGPPHC 47 (5 
February 2016) 

Macheka and another v ABSA Bank Beperk and others [2015] JOL 33803 (FB) 

Madalane v Van Wyk (87/2015) [2016] ZASCA 25 (18 March 2016) 

Mafube Municipality and another v Agritrans CC and another [2015] JOL 33804 (FB) 

Mahaeene and another v AngloGold Ashanti Limited [2015] JOL 34747 (GJ) 

Mahaeene and another v Anglogold Ashanti Limited [2016] JOL 34971 (GJ) 

Mahaeene and another v Anglogold Ashanti Ltd [2016] 1 All SA 592 (GJ) 

Makate v Vodacom (Pty) Limited [2016] JOL 35777 (CC) 

Makhafola v Scania Finance Southern Africa (Pty) Limited[2016] JOL 36329 (GJ) 

Maluti-A-Phofung Municipality v Prellex 192 CC t / a Pellex 192 Consulting Services 
[2015] JOL 33805 (FB) 
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Manaka NO v Thebe and Others (53489/13) [2016] ZAGPPHC 915 (21 October 
2016) 

Mandela v Executors Estate Late Mandela and others [2016] 2 All SA 833 (ECM) 

Masango and Another v Road Accident Fund and Others (2012/21359) [2016] 
ZAGPJHC 227 (31 August 2016) 

MASANGO v ROAD ACCIDENT FUND 2016 (6) SA 508 (GJ)  
 
Mathee and others v Sesele and others [2015] JOL 33808 (FB) 
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CASES 

Werksmans Incorporated v Praxley Corporate Solutions (Pty) Limited 
[2016] JOL 34039 (GJ) 

Fees-Claim for legal fees – Taxation – Enforcement of claim through liquidation 

Advocates-collapse fee-when payable 

In terms of a verbal agreement, the respondent and the applicant law firm entered into 
an agreement in terms of which the applicant received instructions concerning 
arbitration proceedings between the respondent and a third party (ODM). 

In October 2012, the respondent received a notice from ODM to the effect that its 
board of directors had passed a resolution to place ODM under business rescue in 
terms of section 129 of the Companies Act 71 of 2008. That would by law result in the 
staying or suspension of all legal proceedings against ODM in terms of the provisions 
of section 133 of the Act. The respondent did not instruct its attorneys the applicants 
to stop arbitration proceedings but it was agreed to await the appointment of a 
business rescue practitioner and only then stop the arbitration. A business rescue 
practitioner was appointed on  
7 November 2012 thus causing the suspension or staying of the arbitration 
proceedings. At the end of November, the relevant attorney in the applicant firm sent 
his invoice to the applicant, claiming fees due to him for the period 1 November 2012 
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to 19 November 2012. The respondent continued to pay the applicant’s invoices up 
until October 2012, but in February 2013, it cancelled the respondent’s mandate to act 
for it. That led to the respondent sending a letter of demand for the balance owing (in 
respect of counsel’s fees). A deadlock was reached solely on the insistence by the 
respondent that the applicant tax his whole fees past paid and present. 

Held that the issues before the Court were whether a party is entitled to demand that 
fees and disbursements that had already been paid by it to its attorneys be subjected 
to taxation by the taxing master; and whether there is justification to proceed with 
liquidation proceedings against a client who withholds payment because of a dispute 
in respect of the fees and disbursements of counsel. 

The Court upheld the applicant’s argument that it should not be compelled to tax bills 
that had already been paid. The Court was unpersuaded that the respondent had 
made out any case to compel the applicants to submit their paid invoices for taxation. 

The next question was whether the applicant was justified in launching liquidation 
proceedings, or whether it was an abuse of the legal process. The respondent pointed 
out that it had already paid in excess of R1 million in fees and disbursements to the 
applicant and there was accordingly no reason to believe that respondent would not 
be able to pay the sum claimed. The question to be answered firstly was whether an 
untaxed bill can be used to sue thereon or not. The court’s power to grant a winding 
up order is a discretionary power irrespective of the ground upon which the order is 
made. Similarly, the granting of an order declaring winding up proceedings as being 
vexatious and frivolous and thus amounting to an abuse of the court’s procedure is 
discretionary. The discretion must be exercised on judicial grounds. The Court found 
that the dispute raised by the respondent regarding the amount claimed was not 
genuine. The Court was also not persuaded that in launching the liquidation 
proceedings, the applicant acted maliciously or vexatiously. 

The respondent was ordered to pay the amount claimed by the applicant. 

The battle lines were drawn and in the process Senior Counsel Beltramo entered the 
fray and attempted to cool off the tempers. The issue was the "collapse fee" charged 
by Beltramo. Beltramo addressed an e-mail to Mr Els on 27 February 2013 which 
reads as follows: 

"Greg 

I am something perturbed by your email sent to Werksmans concerning my 
fee. 

We agreed in my office to the collapse fee. 

Furthermore three of the days concern the matter standing down, at your 
instructions and to see whether an appointment could be made. If not the 
arbitration would continue. Dewald's correspondence addressed to the 
arbitrator and on which you received will bare [sic]. 

During those three days pending appointment you attended consultations 
at my office with Dewald. 
Fees for those three days have been included in the collapse fee. Perhaps 
I ought to have described them on the invoice as On arbitration. I am happy 
to amend my invoice to reflect that but you are well aware of the facts. 
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Notwithstanding the agreed 5 day collapse fee I only charged you 2 days 
as the arbitration collapsed when the appointment was made on 
7th November. 

As you will see from my invoice I also elected to reduce my fee for that 
period. 

Your threat to Werksmans is entirely unjustified and should the need arise 
will testify at any disciplinary enquiry as threatened or in any proceedings 
that have a bearing on the collapse fee. I trust that sense will prevail and 
you will pay the account. 

Paolo." 

The letter from Beltramo elicited a rather strange response couched in some 
unsavoury language. The long and short of that letter written by Els was that applicant 
can do their damndest he will not pay Beltramo's fees. 

It is common knowledge that between 13 and 26 February 2013 Dewald addressed 
three letters to Mr Els requesting payment of Beltramo's fees. Els did not respond to 
any of those e-mails until Dewald decided to dispatch to the respondent a letter of 
demand in terms of section 345(1) of the 1973 Companies Act. That letter was 
delivered to respondent's registered address on 27 February 2013. 

It was only on 27 February 2013 that Els decided to respond to a letter addressed to 
respondent dated 26 February 2013 in that letter Dewald had demanded payment 
from the respondent of the fees due to Beltramo. Els's response read as follows: 

"Dear Dewald,  
I confirm that all monies owing to Werksmans have been paid in full when 
the payment of R498,113.33 on 25 February 2013 [sic]. 

There was no 'Collapse Fee' discussed or agreed." 

The significance of this letter is that as on 27 February 2013 the respondent only 
objected to the fees charged by Beltramo and raised no dispute in respect of the fees 
raised by the applicant. 

It is evident from the correspondence exchanged between Els and Dewald that the 
whole issue was about the collapsed fee due to Beltramo. In response Dewald wrote 
to Els in the following words on 27 February 2013: 

"Furthermore, to suggest that the collapse fee was not agreed is most 
alarming, considering that you agreed in Paolo's chambers that you will pay 
the collapse fee. Paolo expressly informed us in chambers that he will be 
charging Praxley for 5 days and to which you agreed. In fact, when the 
resolution placing ODM in business rescue was received you instructed us 
(after we deliberated) to have the matter stand down to see whether they 
will appoint a business rescue practitioner. This we did for 3 days, as the 
appointment was only done on 7 November 2012. If regard is had to Paolo's 
invoice it is clear that he has in fact only charged you a collapse fee for 2 
days and a reduced fee for the 3 days. Also, I point out that approximately 
R40 000 of the invoice is for work done by Paolo prior to 5 November 2012 
i.e. not part of the collapse fee." 
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I deem it appropriate to quote those sections of Dolph Jonker's letter that are relevant 
for purposes of this matter. It reads thus: 

"1. 

Praxley is willing to pay an amount of R40 014 (forty thousand and 
fourteen rand), VAT inclusive, in respect of preparation and 
consultation as per the account of Advocate Beltramo. 

2. 

Praxley is further willing to pay the collapse fee for one day of 
R27 360-00 (twenty seven thousand three hundred and sixty rand), 
VAT inclusive, as per the account of Advocate Beltramo. 

3. 

At no stage did either Advocate Beltramo or any representative of 
Werksmans discuss and or negotiate a collapse fee with Praxley and 
or any of its representatives in respect of the fees of Advocate 
Beltramo. 

. . . 

5. 

Praxley is disputing all accounts received from Werksmans in respect 
of the On Digital Media matter and hereby requests that all your 
accounts be referred for Taxation. 

. . . 

7. 

Take further note that should you apply for the winding up of Praxley 
as per your paragraph 5, such an application will be vehemently 
opposed and Praxley will further seek punitive damages against you 
for bringing such application. Such an application would be 
deemed mala fide especially in the light of the fact that Praxley has 
paid you in the excess of R1,2 million in fees in this particular matter. 

8. 

Should Werksmans not be satisfied with the amount of R60 374 00 
(sixty thousand three hundred and seventy four rand) as tendered by 
our client, we will have no option but to refer the matter to the Bar 
Council with regards to this dispute." 

In response to this letter the applicant rejected the offer to pay only an amount of 
R60 374 in respect of Beltramo's fees and made a counter-proposal that the 
respondent should pay an amount of R40 014 being fees for preparation by Beltramo 
and a further amount of R72 000 being in respect of counsel's fees when the arbitration 
matter stood down during the period 5 November 2012 to 7 November 2012 making it 
a total of R112 014. 

It appears to me that the amount of R72 000 should actually read R82 080 to be in 
line with the applicant's claim as articulated in the heads of argument wherein the total 
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amount being claimed is the sum of R122 094. The applicant abandoned the claim of 
R54 720 being the collapse fee for two days charged by Beltramo. 

Having failed to make any payment to the applicant as claimed in the letter of 
27 February 2013 and 22 March 2013 the applicant issued liquidation proceedings 
against the respondent on 16 August 2013. The respondent filed a notice to oppose 
the liquidation. 

Beltramo as usual sent his invoice for his fees to the applicant totalling the sum of 
R176 814 which amount is made up as follows: 
    
1/11/2012 On preparation for arbitration R 30 780 

2/11/2012 On consultation re business rescue 
(09h00-12h00) 3 hrs R 9 234 

5/11/2012 to On arbitration   
9/11/2012 Collapse fee at reduced fee of R24 000 R136 800 
  Total R176 814 

 

The respondent initially queried the "collapse fee" portion of the statement saying 
that there was no agreement to pay the collapse fee. 

In the matter of Ebrahim (Pty) Ltd v Pakistan Bus 
Services (Pty) Ltd 1964 (4) SA 146 (N) Miller J held that an applicant was entitled to a 
provisional sequestration order against a company which averred in its answering 
affidavit that its assets exceeded its liabilities. Miller J quoted with approval 
the dicta by Caney J in the matter of Rosenbach & Co (Pty) Ltd v Singh's 
Bazaars (Pty) Ltd 1961 (4) SA 623 (D) wherein he ruled as follows: 

"If the company is in fact solvent in the sense of its assets exceeding its 
liabilities, this may or may not, depending upon the circumstances, lead to 
a refusal of a winding-up order. The circumstances particularly to be taken 
into consideration against the making of an order are such as show that 
there are liquid assets or readily realisable assets available out of which or 
the proceeds of which the company is in fact able to pay its debts." 

I am not persuaded that in launching the liquidation proceedings the applicant acted 
maliciously or vexatiously. The applicant had established a debt which was due and 
payable and the respondent resisted payment on unreasonable grounds and under 
circumstances that raised a suspicion that the respondent was unable to pay its debts. 
I can accordingly not find that this amounts to an abuse of the process. 

[86]  I accordingly make the following order: 

In the main application 

1. 

The respondent is ordered to pay to the applicant the amount of R122 094. 

2. 
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The respondent shall pay interest on the amount in 1 above at the rate of 15,5% 
per annum from 31 January 2013 until date of payment. 

3. 

The respondent is ordered to pay the applicant's wasted costs occasioned by the 
liquidation proceedings instituted under Case No. 30127/2013 in the South 
Gauteng High Court. 

4. 

The respondent is ordered to pay cost of this application. 

In the counter-application 

1. 

The respondent's counter-application is dismissed. 

2. 

The respondent is ordered to pay applicant's wasted costs of the counter-
application. 

Eke v Parsons [2016] JOL 34112 (CC) 
Court Order-Settlement agreements – Orders made pursuant to – Status of 

Summary judgments-part of condition in settlement made order of court 

In 2010, the appellant agreed to purchase the membership interest of the respondent 
in a close corporation. However, the appellant subsequently defaulted on his 
payments under the sale agreement, causing the respondent to institute proceedings 
in the high court claiming the balance of the purchase price owing. Summary judgment 
was applied for but, on the day of the hearing, the parties entered into a settlement 
agreement, which was then made an order of court. In terms thereof, the appellant 
agreed to pay R10,3 million to the respondent. The order also stated that if the 
appellant breached any of his obligations, the respondent would be entitled to apply 
to re-enrol and set down the summary judgment application (which had been 
postponed indefinitely) before court to claim the full outstanding amount. 

The appellant reneged on his obligations, and the respondent enrolled the summary 
judgment application in terms of the agreement. Summary judgment was granted, and 
the Supreme Court of Appeal refused leave to appeal. 

Held in the present Court, that the case raised questions as to the status of settlement 
agreements that have been made orders of court and what terms may or may not be 
contained in those agreements. Whilst ordinarily, the purpose served by a settlement 
order is that, in the event of non-compliance, the party in whose favour it operates 
should be in a position to enforce it through execution or contempt proceedings, the 
efficacy of settlement orders cannot be limited to that. A court must thus not be 
mechanical in its adoption of the terms of a settlement agreement. For an order to be 
competent and proper, it must, in the first place relate directly or indirectly to an issue 
or lis between the parties. 

An order made pursuant to a settlement agreement is an order like any other and the 
terms of that settlement agreement become an enforceable court order. The 
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successful party under it is entitled to approach a court for enforcement. The Court 
agreed with the high court finding that the settlement agreement was final in its terms 
and that the respondent was entitled to approach a court for enforcement of that order 
in accordance with the procedure set out in it. 

The appeal was dismissed with costs. 

Green Willows Properties 215 (Pty) Ltd v Rogalla Von Biberstein Investment 
Company (Pty) Ltd [2016] JOL 34124 (SCA) 
Civil procedure – Recusal of judge – Test for recusal is objective and the onus of 
establishing it rests upon the applicant – Question is whether a reasonable, objective 
and informed person would, on the correct facts, reasonably apprehend that the judge 
has not brought or will not bring an impartial mind to bear on the adjudication of the 
case, that is, a mind open to persuasion by the evidence and submissions of counsel. 

In terms of a written contract of sale of property, the respondent (Rogalla) undertook 
to sell a piece of undeveloped land to the appellant (Green Willows). Green Willows 
intended to develop the property by constructing 80 residential units as well as onsite 
parking bays. In order for the development to take place, it was necessary to rezone 
the property – which at the time allowed for only one building. 

A clause in the agreement constituted a warranty by Rogalla that written approval by 
the local authority for the development of property within 90 days from the signature 
of the offer to purchase. An amount of R3 250 000 of the purchase price would be 
retained by Green Willows which amount would be forfeited by Rogalla should final 
written approval of the scheme by the relevant authorities not be granted as specified 
in the agreement. In May 2006, the municipality passed a resolution imposing certain 
conditions in respect of the anticipated development. And in December 2006, the 
municipality passed a second resolution approving the site development plan subject 
to certain conditions. That resolution was the subject matter of the dispute between 
the parties. The question was whether the resolution constituted final written approval 
as contemplated by the contract. Green Willows contended that final written approval 
had not been granted, with the result that it was not obliged to pay the balance of the 
purchase price. 

The court a quo found that the approval of the site development plan through the 
December resolution finally removed any impediments that previously existed by way 
of conditions or restrictions. It further found that, even if it were accepted that the 
approval was invalid, it stood until set aside. It granted an order in Rogalla’s favour, 
leading to the present appeal. 

Held that the witnesses who testified for Rogalla were the manager of the 
municipality’s town planning and development department, and an expert witness in 
town and regional planning. They explained the process followed in considering 
rezoning applications in the Western Cape and explained the significance of a site 
development plan. When approved, the site development plan would serve as 
assurance that the proposed development would be permitted and the purchaser 
could with certainty go ahead and obtain valuations in respect of the property on the 
basis of that approval. The next step was the submission of building plans that would 
also be approved, as long as they complied with the site development plan. The court 
therefore accepted that the site development plan was a tool utilised in the municipality 
to grant final approval of a rezoning application and that once approved, it constituted 
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final written approval as envisaged by the relevant clause in the agreement of the 
parties in this matter. The court pointed to indications in the evidence, that Green 
Willows had itself seen the approval of the site development plan as the final written 
approval which would make the balance of the purchase price payable. 

Green Willows nevertheless attempted to challenge the December resolution on two 
further grounds. it submitted that the municipality had failed to obtain a departure from 
the rezoning scheme as required in terms of section 15(1) of the Land Use Planning 
Ordinance 15 of 1985 and the Regulations promulgated in terms of section 47(1) 
thereof, and thus did not lawfully approve a floor area or bulk of 9 000 square metres. 
In the alternative, Green Willows contended that the resolution did not fulfil a condition 
of the May resolution. Assessing each of those contentions, the court found no merit 
in either. 

Green Willows also persisted on appeal with a contention that the judge in the court 
below should have recused herself after refusing the application, because she had 
made conclusive findings before the end of the trial. The test for recusal is objective 
and the onus of establishing it rests upon the applicant. The question is whether a 
reasonable, objective and informed person would, on the correct facts, reasonably 
apprehend that the judge has not brought or will not bring an impartial mind to bear on 
the adjudication of the case, that is, a mind open to persuasion by the evidence and 
submissions of counsel. 

Whilst true that the judge did make certain findings in her judgment on the application 
for absolution from the instance, during the debate with counsel she explained that 
she could change her findings if evidence was led that could persuade her otherwise. 
That showed that she was still open to persuasion despite expressing preliminary 
views on the issues. There was, in the circumstances, no basis to find that there was 
a reasonable apprehension of bias. 

The appeal was dismissed with costs. 

eThekwini Municipality v Mounthaven (Pty) Ltd [2016] JOL 34155 (KZD) 

Prescription-Sale of property – Claim for reversion to seller – Defence of prescription 

The applicant was a municipality, seeking an order that it be declared that in terms of 
the conditions of title to certain property, the property was to be transferred to the 
applicant. The relief was sought on the basis that the respondent had not complied 
with its obligation to develop the property by June 1988 as provided for in the sale 
agreement, nor did it deny its failure to honour that obligation. The applicant contended 
that in such circumstances, it was entitled to invoke the reversion clause in the 
agreement and demand re-transfer of the property. 

The respondent raised a defence of prescription. 

Held that the extinctive prescription of debts is regulated by Chapter III of the 
Prescription Act 68 of 1969. Prescription sets in as soon as the debt is due. The 
question for determination before the Court was whether the claim for the re-transfer 
of property to the applicant was a “debt” or not. The Court also had to consider if there 
was an exception when the claim is vindicatory in nature, as ownership is a real right 
and avails the owner thereof of the rei vindicatio, that is, the right to recover the 
property from anyone who is in possession thereof. A debt refers to an obligation to 
do something, for example, delivery of something. It refers mostly to a claim. 
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The Court found that the applicants claim was a debt that prescribed by effluxion of 
time after three years and that the property did not automatically revert to it after the 
expiration of the three-year period. The plea of prescription was thus upheld. 

eThekwini Municipality v South African Municipal Workers Union and others 
[2016] JOL 33574 (SCA) 

Appeal – Dismissal of appeal in this matter on the ground that it would have no 
practical effect within the meaning of section 21A of the Supreme Court of Appeal 
Act 59 of 1959 – Section 21A(1) provides that where “at the hearing of any civil 
appeal to the Appellate Division or any Provincial or Local Division of the Supreme 
Court the issues are of such a nature that the judgment or order sought will have no 
practical effect or result, the appeal may be dismissed on this ground alone – Courts 
should not decide issues of purely academic interest – Supreme Court of Appeal will 
not interfere with a decision of the Labour Appeal Court only because it considers it 
to be wrong: what is required in addition are special circumstances that take it out of 
the ordinary 

The Court provides its reasons for having dismissed the appeal in this matter on the 
ground that it would have no practical effect within the meaning of section 21A of the 
Supreme Court of Appeal Act 59 of 1959. 

The background facts were as follows. In 2007, the appellant concluded a collective 
agreement with the first and second respondents. The first respondent subsequently 
applied to the Labour Court to declare the agreement void and of no legal effect. The 
second respondent later brought a similar application, and the two applications were 
consolidated. In the meanwhile, the city manager of the appellant notified its 
employees that it was implementing the agreement with effect from 1 April 2007. Thus 
by the time the application came to be heard by the labour court, the interim relief 
sought had been rendered academic. The labour court granted the application and the 
appellant appealed to the labour appeal court. The appeal was dismissed, but leave 
to appeal to the present Court was obtained. 

Held that courts should not decide issues of purely academic interest. Section 21A(1) 
provides that where “at the hearing of any civil appeal to the Appellate Division or any 
Provincial or Local Division of the Supreme Court the issues are of such a nature that 
the judgment or order sought will have no practical effect or result, the appeal may be 
dismissed on this ground alone.” 

The matter had dragged on for some years by the time it came before the present 
Court. Notwithstanding the passage of some six years since the commencement of 
the matter, the appellant attempted to argue that the appeal still presented live issues 
as there could be further litigation between the parties flowing from the implementation 
of the agreement as stated above, the agreement had been held to be void and of no 
legal effect. The existence of any further issues was mere speculation. The Court was 
of the view that what the parties were actually seeking from the court was legal advice. 
That was impermissible. Courts exist for the settlement of actual disputes, and not to 
answer abstract questions of law. 

A further obstacle to the consideration of the appeal was an earlier decision by this 
Court that it would not interfere with a decision of the labour appeal court only because 
it considers it to be wrong: what is required in addition are special circumstances that 
take it out of the ordinary. No such special circumstances existed in this case. 
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The appeal was thus dismissed. 

Economic Freedom Fighters and others v Speaker of the National Assembly 
and others [2016] JOL 34908 (WCC) 

Non-joinder – Separation of issues 

The applicants were a political party represented in the national and provincial 
legislatures, and its members who had seats in those legislatures. They sought an 
order declaring unconstitutional the provisions of the Parliamentary and Provincial 
Medical Aid Scheme Act 28 of 1975 which made membership of a certain medical aid 
scheme compulsory for certain office bearers and provided for deductions to be made 
from their monthly salaries in respect of their contributions to the scheme. According 
to the applicants, the provisions infringed upon the rights to freedom of association 
and property. 

The present judgment was concerned only with some preliminary matters in the 
pending constitutional challenge proceedings. Such preliminary points arose from a 
plea non-joinder. The first and second respondents contended in their answering 
papers that the President, the Chief Justice and the Minister of Finance were 
necessary parties to the proceedings, and that the applicants’ challenge could not 
competently be entertained until those persons had been joined. The non-joinder 
points came up for separate determination together with certain other interlocutory 
issues. 

Held that a separation of issues for the purpose of hearing is exceptional in motion 
proceedings; even more so, when it happens before the papers are complete. If a 
separation is to be granted, it should be informed by the same principles that apply in 
terms of rule 33(4) in respect of actions. A court that is asked to make a separation 
order should not accede to the application unless it is able to form a clear view that it 
would indeed be convenient for the issues to be separated. The court in this case 
decided to entertain the non-joinder point. 

It is a fundamental principle of law that a court should not at the instance of any party 
grant an order whereby any other party’s interests may be directly affected without 
formal judicial notice of the proceedings having first been given to such other party. 
This is so that all substantially and directly interested parties may be heard before the 
order is given, which is a matter of fairness. The respondents were entitled to require 
the joinder of the other members of the scheme only if it was evident that those 
members had a sufficiently direct and substantial interest in the litigation in the sense 
that any order made in it might prejudicially affect their rights. Based on the facts before 
it, the Court held that the proceedings would have to be stayed pending the joinder of 
the other office-bearers who were compulsorily members of the scheme. 

ABSA Bank Limited v Janse van Rensburg and others [2016] JOL 33575 (SCA) 

Appeal – Whether appeal would have practical effect – Section 21A(1) provides that 
where “at the hearing of any civil appeal to the Appellate Division or any Provincial or 
Local Division of the Supreme Court the issues are of such a nature that the 
judgment or order sought will have no practical effect or result, the appeal may be 
dismissed on this ground alone – Section 21A(1) confers a discretion on the court – 
Depending on the facts of each case, while the parties may have resolved all their 
differences, a court of appeal may nevertheless entertain the merits of the appeal if, 
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for example, important questions of law which are likely to arise frequently are at 
issue and their determination may benefit others – 

In this judgment, the Court provided its reasons for having struck the appellant’s 
appeal from the roll. 

The appellant had instituted action against the respondents and its claims were set 
down as unopposed applications for default judgment. A question arose as to whether 
or not it was necessary to attach to the simple summonses the underlying credit 
agreements secured by the bonds and suretyships as had been required in some 
cases of the division. In light of divergent views on the question in the division, the 
matters were referred for hearing by the full court to obtain clarity as to the correct 
procedure to be followed. The full court opined that the attachment of the agreements 
to the simple summons was necessary, and postponed the matters sine die with no 
order as to costs. The postponement was granted to allow the appellant to amend its 
summonses so as to refer to the underlying credit agreements and annex them. The 
appellant appealed against that order. However, subsequent to the lodging of the 
appeal, it settled the two matters with the respective respondents. Despite that, it 
persisted with the appeal. 

The first of two preliminary issues raised by the Court was whether it should hear the 
appeal at all in light of section 21A(1) of the Supreme Court Act 59 of 1959, and the 
second was whether the matter was, in any event, appealable having regard to the 
nature of the orders appealed against. 

Held that according to section 21A(1), if the issues in an appeal are of such a nature 
that the judgment or order sought will have no practical effect or result, the appeal may 
be dismissed on that ground alone. Those provisions set a direct and positive test: 
whether the judgment or order will have a practical effect or result and not whether it 
might be of importance in a hypothetical future case. The section confers a discretion 
on the court. Depending on the facts of each case, while the parties may have resolved 
all their differences, a court of appeal may nevertheless entertain the merits of the 
appeal if, for example, important questions of law which are likely to arise frequently 
are at issue and their determination may benefit others. The cases in which our courts 
have exercised their discretion in the appellants’ favour and considered the merits of 
appeals in similar circumstances invariably concerned frequently arising questions of 
statutory construction and application. In casu, the appellant had established no 
reason for the Court to exercise its discretion in its favour and entertain the merits of 
the appeal. That effectively disposed on the appeal. 

In a concurring judgment, the same conclusion was reached on a slightly different 
basis. The judge therein stated that once the parties settled, the litigation terminated 
and there were thereafter no disputes between them upon which this Court could 
exercise its appellate jurisdiction. That being so, there was no room for this Court to 
exercise its discretion under section 21A(1) to dismiss the appeal as there was no 
appeal before it to dismiss. All it could do was to remove the matter from its roll. 

Afriforum v Minister of Trade and Industry and others [2016] JOL 33576 (SCA) 

Appeal – Whether appeal would have any practical effect 

In terms of rule 11(1)(b) of the court’s rules, the appellant sought the disposal of an 
appeal against the judgment and order of the high court without a hearing on the merits 
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thereof. Subsequent to the order being granted, the first two respondents served a 
notice of abandonment of most of the order, and tendered to pay the appellant’s costs 
of the application for leave to appeal as well as the costs of prosecuting the appeal up 
to the date of service of the notice of abandonment, on a party to party scale. As a 
result of an undertaking by the respondents, the appellant decided not to proceed with 
the appeal but to appeal only in respect of the order of costs of the court a quo and to 
seek an order to give effect to the notice of abandonment. 

Held that the respondents undertaking not to invoke the relief granted in the order 
meant that the application was entirely academic and would have no practical effect 
or result. The matter actually really concerned the order that each party had to pay its 
own costs. The high court order in that regard was fully motivated. Providing reasons, 
the Court explained how the applicant had caused unnecessary costs to be incurred. 
The Court had properly exercised its discretion in that regard and there were no 
grounds for the present Court to interfere. 

The appeal was dismissed with costs from after the service of the notice of 
abandonment. 

Mahaeene and another v Anglogold Ashanti Limited [2016] JOL 34971 (GJ) 

Class Action-Access to information – Onus of proof 

In terms of section 82 of the Promotion of Access to information Act 2 of 2000, the 
applicants sought an order compelling the respondent to disclose specified 
information. 

As former employees of the respondent, the applicants suffered from silicosis and 
were contemplating an action to claim damages from the respondent based, among 
other grounds, on a failure to comply with statutory safety standards. The information 
sought was with a view to instituting such action. 

In refusing the request, the respondent relied on section 7(1), contending that the 
relevant proceedings had commenced and the information requested is susceptible to 
discovery in terms of rule 35 of the Uniform Rules of Court. The second ground invoked 
to justify refusal was that stipulated in section 50(1) the respondents contending that 
the applicants had not met the threshold of “requiring” the requested information. 

Held that the applicants were entitled to information requested from a private entity 
only if they satisfied the provisions of section 50(1). An onus rested on the applicants 
to establish, prima facie, that they “required” the information. If the applicants met that 
test, they would be entitled to the information, unless section 7(1) applied to the subject 
matter of the request. The onus was on the respondent in the latter regard. 

The applicants were part of a group of persons whose actions were to be consolidated 
into a class action, and certification thereof as a class action was to be obtained. The 
records sought were needed to advise their attorney of their qualification to be part of 
the class action. The critical question then was whether section 7(1) could apply to 
justify non-disclosure. The Court held that section 7(1) did apply because, despite the 
applicants not being cited parties in the certification application, they were, by virtue 
of their membership of the class sought to be certified, implicated as interested parties. 
The traditional rules relating to the citation of parties did not apply to class actions – 
where the procedure was yet to be addressed by the rules of court. 
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Finding that the applicants had not established that they needed the records as 
contemplated in section 50, the Court dismissed the application. 

Member of the Executive Council for Health: Eastern Cape Province v Mbodla 
[2016] JOL 33578 (SCA) 

 Application proceedings – Defence of prescription raised by way of notice in terms of 
rule 6(5)(d)(iii) – Affidavits placed before court not containing sufficient facts for issue 
to be decided without referral for oral evidence 

Upon sustaining injury in a motor vehicle accident, the respondent was treated at a 
hospital in respect of which the appellant had oversight. The respondent claimed that 
his treatment was negligent and he consequently instituted action against the 
appellant (“the MEC”). The MEC raised two special pleas. The first was that the 
respondent had not complied with the requirement that he give notice of his claim to 
the MEC within six months of the debt becoming due, as required by section 3(1)(a), 
read with section 3(2)(a), of the Institution of Legal Proceedings against certain 
Organs of State Act 40 of 2002, and the second was that the claim had prescribed in 
terms of section 10(1), read with sections 11(d) and 12, of the Prescription Act 68 of 
1969. 

That caused the respondent, terms of section 3(4)(a) of the Institution of Legal 
Proceedings against certain Organs of State Act 40 of 2002, to seek condonation for 
his failure to deliver a notice within the prescribed period. The application was opposed 
by the MEC who contended that the claim had prescribed and that accordingly 
condonation could not be granted. It was argued in furtherance of that point that the 
grounds set out by the respondent for saying that his claim had not prescribed were 
bad in law and that he had known of the identity of the MEC as his debtor and the full 
facts giving rise to his claim when he received his treatment in 2006. Before the matter 
went to court, the respondent delivered an amended notice of motion in which, instead 
of condonation, he sought a declaratory order that he had timeously complied with the 
requirements of the Act, in that in terms of that Act, a debt did not become due until 
he had knowledge of the identity of his debtor and the facts giving rise to the debt. He 
contended that he had only acquired such knowledge in April 2011 and that a notice 
given on his behalf on 2 June 2011 was accordingly timeous notice. The present 
appeal was against the court’s upholding that contention. 

Held that the inadequacy of the facts placed before the trial court by the respondent 
meant that the issue of compliance with the Institution of Legal Proceedings against 
certain Organs of State Act 40 of 2002 and the question of prescription could not 
properly be determined on the facts before the court below. His evidence was also 
contradictory. In those circumstances it was inappropriate for the court below to reach 
a final conclusion on the issue of prescription and compliance with the statute on the 
papers alone. In terms of rule 6(5)(g), where an application cannot properly be decided 
on affidavit the court may dismiss the application or make such order as to it seems 
meet with a view to ensuring a just and expeditious decision. The rule clothes the court 
with wide powers, which should be exercised to ensure that matters are decided justly 
and expeditiously. If, as in this case, a court is unable to make a just decision because 
the parties have failed to place sufficient information before it to enable it to do so, it 
may in an appropriate case, exercise its powers under the rule to give directions that 
will enable the deficiencies to be remedied and a just decision to be rendered. 
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Upholding the appeal, the Court determined that a just and equitable order would be 
to set aside the high court order and refer the application for the hearing of oral 
evidence on the question of whether the respondent’s claim had prescribed before the 
service of summons. 

 
Graham a.o. v Law Society, Northern Provinces and others 2016 (1) SA 279 
(GP) 
 
Attorney — Law Society — Disciplinary enquiry — Investigation of complaint — Delay 
in completion — Law Society applying for expanded orders to overcome obstacles — 
Client seeking more extensive relief than Law Society in counter-application — 
Attorney's attempt to have counter-application C set aside as irregular step simply 
delaying tactic to frustrate and avoid scrutiny — Punitive costs order justified. 
Rule 30- irregular step in terms of rule 30 of the Uniform Rules- key contention was 
that the relief was substantive, effectively amounting to new orders, and this could 
not be done in response to the Law Society's interlocutory application.  
 
This is an application made by the second, third and fourth respondents in terms of 
rule 30, seeking an order to set aside as an irregular step a counter-application issued 
by the first and second applicants on 24 April 2015. Rule 30 provides that any party to 
a cause in which an irregular step has been taken by any other party may apply to 
court to set aside the step or proceeding. 
Jennifer and Matthew Graham (the Grahams) filed a complaint of overreaching by 
their attorneys, Bobroffs (the second respondent), with the Law Society (the first 
respondent). Matthew was injured in a motor vehicle accident and Bobroffs had 
deducted fees of R858 689 from his RAF settlement of R1 979 952. 
Frustrated by the slow pace of the investigation, the Grahams approached the court 
in the main application for relief against the respondents. The Law Society was 
ordered inter alia to investigate the matter. After encountering various obstacles to its 
completion, the Law Society returned to court with an application for further orders 
clarifying and expanding the scope of the investigation and extending the time period 
set for completion. 
Dissatisfied with the actions taken by the Law Society thus far, and believing that it 
had been stymied by Bobroffs, the Grahams filed a counter-application to give better 
effect to the original orders, seeking urgent and even more extensive relief than the 
Law Society. 
The present case concerns an application brought by Bobroffs for the setting-aside 
of the counter-application as an irregular step in terms of rule 30 of the Uniform 
Rules. Their key contention was that the relief was substantive, effectively amounting 
to new orders, and this could not be done in response to the Law Society's 
interlocutory application.  
Held 
Nothing in rule 6(7)(a) of the Uniform Rules of Court (governing counter-applications) 
qualified the right of the Grahams, cited by the Law Society as parties in its 
application, to bring the counter-application. Equally, nothing necessitated that it be 
of the same character as the application. The quest for new and additional relief also 
could not constitute an irregularity: the rule imposed no limitations on a litigant 
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seeking relief more expansive, or even unrelated to, the main application. In the 
result, the application was dismissed.  
Persuaded that the application was simply a tactic to avoid and frustrate scrutiny, the 
court imposed a punitive costs order.  
 

Lifman and others v Commissioner for the South African Revenue Service and 
others [2016] 1 All SA 225 (WCC) 

Default judgment against taxpayers – Challenge to – Section 172 of the Tax 
Administration Act 28 of 2011 

Application for urgent interim interdict – Requirements – A prima facie right, the 
balance of convenience, any irreparable harm and that there was no alternative 
remedy, other than the interdict. 
The applicants in this matter were taxpayers. The first applicant represented all other 
applicants in the proceedings as they were juristic persons and he was the sole 
member of the said close corporations. 

Pursuant to first respondent’s statutory duty to collect revenue from the taxpayers, it 
was established that over a period of some 10 years, the applicants accumulated a 
tax debt of R13 215 062,21. The applicants agreed to settle the debt, and entered into 
a security agreement which saw first respondent registering caveats on some of 
applicant’s properties. However, the applicants failed to honour their undertaking to 
pay the tax debt as agreed, and the first respondent proceeded to obtain a civil 
judgment in terms of section 172 of the Tax Administration Act 28 of 2011. 

In the present application, the applicants sought an urgent interim interdict against 
first respondent, and an order that default judgments that first respondent obtained in 
terms of section 172 be set aside or alternatively be suspended. The applicants 
argued that there were jurisdictional and procedural requirements that had to be met 
prior to first respondent taking civil judgments. 
Held – According to applicants’ Counsel, there was a peremptory stipulation in this 
section, compelling first respondent to give 10 business days’ notice to the taxpayer, 
which the first respondent failed to do. The Court found that the Act did not stipulate 
the form or content of such notice. The Court found that the letters sent to the 
applicants constituted sufficient notice. 

For the applicants to be successful in their seeking an interim interdict, they had to 
satisfy the court that they had established a prima facie right, the balance of 
convenience, any irreparable harm and that there was no alternative remedy, other 
than the interdict. 

Finding that the above requirements were not satisfied, the Court dismissed the 
application. 
Button NO and others v Akbur and others [2016] JOL 34153 (KZD) 

Voidable preferences – Recovery of-section 29 

Motion proceedings-for voidable preferences-allowed 

Motion proceedings-dispute of facts-robust approach 
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In terms of section 29 of the Insolvency Act 24 of 1936, the applicants sought an order 
declaring that payment made by or on behalf of the first respondent totalling an amount 
of R2 493 000 in the two-and-a-half-month period prior to the liquidation of the close 
corporation of which the first respondent was a member, were voidable preferences – 
and authorising the applicants to recover the amount from the first respondent and / 
or the second respondent. The application is opposed by the first and second 
respondents on the ground that there were innumerable material disputes of facts and 
therefore the applicants ought not to have proceeded by way of motion court 
proceedings. It was also contended that the first and second respondents had been 
deprived of their rights to the audi alteram partem principle in terms of section 8(1) of 
the Constitution of the Republic of South Africa, 1996. Finally, it was argued that the 
payments which the applicants sought to recover were made in the ordinary course of 
business and did not constitute voidable preferences. 

Held that the respondents bore the onus of proving that the dispositions were made 
in the ordinary course of business. The test is an objective one, namely, whether 
having regard to the fact that business methods and customs necessarily differ 
amongst the different spheres of the business world, the ordinary, honest and solvent 
businessman would have acted likewise in similar circumstances, or would have 
thought the transaction extraordinary. The Court found that the disposition was not a 
lawful one in the sense that it was not made in the course of business of the close 
corporation. 

The defence by the insolvent that it did not intend to prefer one creditor above the 
others had to be proven by the beneficiary. The test in that regard was a subjective 
one, being the subjective intention of the insolvent, which is often inferred, in the 
absence of direct evidence, from the surrounding circumstances. The Court found that 
the first respondent had a clear intention to prefer either himself and / or the second 
respondent. 

The application accordingly succeeded. 

In determining when was the disposition made, the date of the actual disposition is 
relevant, not the date when on which authority was granted to the agent to make such 
a disposition. In proving that the disposition was to prefer one creditor above others, it 
is necessary to prove the effect of the disposition, namely, that all creditors were not 
equally treated in the distribution of assets. It must also be borne in mind that the 
person who benefitted from the disposition is necessarily always a creditor, which 
includes a surety or a person in a position analogous to that of a surety in terms of 
section 30(2) of the Insolvency Act, though not always the person to whom the 
disposition was made, and that the value at the date of the disposition is the relevant 
determining factor to ascertain that immediately after such a disposition was made, 
the debtors liabilities exceeded the value of his assets. 

The respondents bear the onus of proof in proving that the dispositions were made in 
the ordinary course of business, the test is being an objective one, namely, whether 
having regard to the fact that business methods and customs necessarily differ 
amongst the different spheres of the business world, the ordinary, honest and solvent 
businessman would have acted likewise in similar circumstances, or would have 
thought the transaction extraordinary. 

For example, a tripartite arrangement between the insolvent, one of his debtors and a 
creditor of the insolvent in terms of which a debtor makes a direct payment to a creditor 
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of the insolvent, cannot be described to be in the ordinary cause of business. The 
disposition must be legal and valid in law to qualify for it to be within the ordinary course 
of business. 

 The other part of the defence by the insolvent in that it did not intend to prefer one 
creditor above the others has to be proven by the beneficiary. The test applied being 
a subjective one, being the subjective intention of the insolvent, which is often inferred, 
in the absence of direct evidence, from the surrounding circumstances eg a disposition 
made whilst contemplating a liquidation or sequestration. 

The applicants submit that payments were made by the close corporation to the first 
respondent totalling R2 493 000 between 26 June and 30 September 2013 in favour 
of the respondents and/or on behalf of the second respondent. 

The first respondent's explanation for the transfer of funds from the close corporation 
on behalf of the second respondent to the attorney's trust account, was that these 
funds were due and payable to the second respondent and these were part of the 
repayments by the close corporation of loans taken from the second respondent, 
which payments he had directed that be made to the third party. Irrespective that there 
was no separate loan account for the second respondent, he believed that Vather, the 
close corporation's accounting officer, knew that he and the second respondent were 
the sole lenders of funds to the close corporation. According to the first respondent, 
these payments were always prioritised and paid in the course of business of the close 
corporation. 

The applicants' case is that Peter Andrews received funds without any specific 
instructions and upon enquiry, the first respondent informed him that the instructions 
for distribution thereof would follow in due course. This was odd as the funds were 
transferred in their ongoing conveyancing account, which had been previously opened 
for the first respondent. Peter Andrew had no knowledge that these funds were for the 
second respondent's account and the file was opened in the first respondent's name. 
The second respondent did not feature at all. According to Peter Andrews, the funds 
were disbursed at the express instructions of the first respondent as per annexure 
JDM3 of the founding papers. He referred to the funds as his, as per instructions dated 
8 October 2013, "pay balance of my funds held in trust to the following account. . ." 
and gave the second respondent's account details. 

I have undertaken an objective analysis of such disputes of facts, I have also taken a 
robust approach to such dispute of facts as advocated in Buffalo Freight 
Systems (Pty) Ltd v Castleigh Trading (Pty) Ltd and another. I therefore find that it is 
just and equitable to proceed with this matter by way of motion of proceedings. All the 
parties to the application were able to address and make submissions on the points at 
issue, irrespective of the dispute of facts that have been raised by the respondents. It 
is my view that there is no genuine dispute of facts in this matter as raised in the pre-
trial conference and at the hearing of this application in so far as this application is 
concerned. 

I therefore find that the applicants have discharged the onus placed upon them and 
are entitled to the following order:Declaring that the following amounts paid by the 
corporation from its Nedbank Kingsmead Branch bank account number: 1442014814 
to the following persons in the following amounts, namely:1.1R41 000 (Asharf sal July) 
on 26 July 2013;1.2R11 000 (Ash expenses) on 12 August 2013;1.3R1 900 000 (n/l 
trust) on 16 August 2013;R200 000 (inv return) on 2 September 2013;1.5R50 000 (inv 
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return) on 10 September 2013;1.6R41 000 (Ash salary) on 30 September 2013; 
and1.7R250 000 (inv return) on 7 October 2013.TOTAL: R2 493 000 

Constitute voidable preferences of the property of the corporation, as debtor to, in 
favour of and for the benefit of the first respondent and/or the second respondent as 
the corporation's other creditors, within a period of 6 (six) months preceding the 
winding-up of the corporation at a time when its liabilities exceeded the value of its 
assets, were not made in the ordinary course of the business of the corporation and 
were  
intended to prefer one or more of the respondents' creditors above another, under and 
pursuant to the provisions of section 29 of the Insolvency Act 24 of 1936, as read with 
sections 32, 31, 30(1)(2) and 26(1)(b) of the Insolvency Act. 

Venmop 275 (Pty) Ltd a.o. v Cleverlad Projects (Pty) Ltd a.o. 2016 (1) SA 78 
(GJ)  
 
Applications and motions — Affidavits — Length of — Caution as to — Practice to 
include statement by deponent that he made legal submissions based on legal advice, 
followed by such submissions — Criticism of practice. 
Review — Procedure — Record on review — Applicant's duty to select relevant 
material from record, to serve as evidence — Consideration of — Uniform Rules of 
Court, rule 53(3). 
Evidence — Admissibility — Statement that is part of negotiations for settlement of 
dispute. 
Arbitration — Procedure — Times fixed under Act — Extension of, if 'good 
cause' I shown — Nature of 'good cause' — Arbitration Act 42 of 1965, s 38. 
Arbitration — Award — Setting-aside of — Right to apply for — Doctrine of peremption 
can be applied to right — Arbitration Act 42 of 1965, s 33(1). 
Discovery and inspection — Failure to discover documents — Application to court to 
order their production — Whether court has discretion to not order production of 
relevant documents — Uniform Rules of Court, rule 35(7). 
Cleverlad Projects (Pty) Ltd obtained an arbitration award against A Venmop 275 (Pty) 
Ltd for the payment of a debt recorded in a written acknowledgment. Cleverlad later 
demanded payment of the award, and Venmop in response offered to immediately 
pay R50 000, and thereafter R10 000 each month. Cleverlad rejected the offer. Then, 
nearly 18 weeks after the publication of the award, Venmop applied to set it aside, on 
the basis of an alleged gross irregularity on the arbitrator's part in the conduct of the 
proceedings. This was that he had refused to order the production of certain of 
Cleverlad's financial documents, despite concluding that they were relevant. (He 
acknowledged in his reasons for the award that if the documents contained reference 
to the debt, this would support Cleverlad's case; and if they didn't, it would support 
Venmop's defence.) 
The issues were the following: 
(1)   The length of the affidavits. 
The court noted with disfavour the length, particularly, of Cleverlad's answering 
affidavit. It was 40 pages in extent without annexures, and Cleverlad's representative 
conceded that stripped of argumentative matter it would be reduced to a third of its 
size.  
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The affidavit, made by Cleverlad's director, also included a statement that where he 
made legal submissions, he did so on the strength of legal advice. It was followed by 
voluminous argumentative submissions. 
Held, that this practice was questionable in four respects: 
   (i)   the submissions had no evidential content; 
   (ii)   were hearsay;  
   (iii)   constituted legal opinion on matters the court was required to decide; and 
   (iv)   it was unfair to allow selective disclosure of a privileged communication, 
where the disclosure was to secure an advantage in proceedings. If the substance of 
legal advice were revealed, fairness would require disclosure of the whole.  
(2)   The proper use of Uniform Rule 53(3). 
Rule 53(1) allows an applicant to call the party who presided over a proceeding 
sought to be reviewed, to dispatch its record to the registrar of the High Court. Rule 
53(3) then provides that 'the applicant shall thereupon cause copies of such portions 
of the record as may be necessary for the purposes of the review to be made' and 
for the applicant to furnish those copies to the registrar and other parties.  
Held, that it was the applicant's duty to select from the record only that which was 
relevant, to serve as evidence in the review. Only what was selected served as 
evidence. (Were the respondent of the view that documents contained in the part of 
the record not selected were relevant, it could introduce these as annexures to its 
answering affidavit. And any part of H the record not selected, which was needed by 
the applicant to rebut the respondent's answer, could similarly be introduced in an 
annexure to the replying affidavit.) 
The practice adopted by Venmop in the present case was to be deprecated: it had 
provided a written transcript of the arbitration proceedings numbering approximately 
2400 pages, as well as pleadings, and 500 pages of documents. This matter was 
included as the evidence to be considered. It made no attempt to discriminate 
between what was — and was not — relevant; nor did it supplement its notice of 
motion or deliver a supplementary affidavit; indeed all that was referred to — in 
argument — were four pages of the transcript. These could have been included as 
an annexure to an affidavit.  
 Court cautioning practitioners to heed rule 53(3), and to direct their minds to what 
was relevant.  
(3)   Whether Venmop's letter, in which it offered to pay the amount of the 
award in instalments, was privileged and inadmissible. 
Held, that a statement forming part of negotiations for the settlement or compromise 
of a dispute was privileged and inadmissible.  
Here, the letter was aimed at extending the time for payment of the award, and at the 
moment it was written, there was no dispute in existence. Consequently it was not 
privileged, and was admissible.  
(4)   Whether Venmop had demonstrated good cause to extend the six  weeks 
it had had in which to apply to set aside the arbitration award. 
(Venmop had made its application nearly 18 weeks after publication of the award.) 
Section 33(2) of the Act requires that an application to set aside an arbitration award 
must be made within six weeks of the award's publication. Section 38 provides that if 
good cause is shown, the court may extend any D period of time under the Act. 
'Good cause' comprises (1) a reasonable explanation for the delay; and (2) a bona 
fide case on the merits with some prospect of success. 
Held, that Venmop's explanation — that its new attorneys had taken time 
to familiarise themselves with the matter before making the application — was 



71 
 

inadequate. However, this might be compensated for, and good cause nonetheless 
shown, if there were strong prospects of success.  
Whether there were such prospects was dependent on the outcome of issues (5) 
and (6). 
 (5)   Whether Venmop had acquiesced in the award and so perempted its right 
to set the award aside. 
Held, that while there was no precedent for applying the doctrine of peremption to a 
right to set aside an arbitration award, there was no reason to not do so. Here, the 
only inference to be drawn from the letter offering to satisfy the award, was that 
Venmop had acquiesced in it and perempted its right to set it aside.  
(6)   Whether it had been grossly irregular for the arbitrator, having found the 
financial documents of Cleverlad to be relevant, to decline to order their 
production in terms of rule 35(7). 
 (It states, 'If any party fails to give discovery . . . the party desiring discovery . . . may 
apply to a court, which may order compliance with this rule . . . .') 
Held, contra the assertion of Venmop, that even where documents were relevant, the 
court retained a discretion in terms of the rule to not order their production. 
Here there was no irregularity, the refusal to order production of the 
documents stemming from careful consideration on the arbitrator's part. In any event, 
Cleverlad had voluntarily produced the documents (which Venmop had then 
introduced into evidence) — so it could not be said that the refusal prevented the full 
and fair determination of Venmop's case.Good cause for an extension of time not 
shown, and application dismissed 
 
Asmal v Essa 2016 (1) SA 95 (SCA)  

National Credit Act 34 of 2005 — Consumer credit agreement — Whether agreement 
subject to NCA — Loan covered by blank cheque and profit share to be determined 
by borrower — Profit share not fee, charge or interest — Loan agreements not 'credit 
agreements' covered by NCA — National Credit Act 34 of 2005, s 8(3) and s 8(4).  
Asmal borrowed money from Essa to buy medical equipment. In return Asmal gave 
Essa a number of blank cheques, the amounts of which included a 'participating 
share of the profit' to be made by Asmal on the resale of the equipment. The profit 
share was to be determined by Asmal. The cheques were dishonoured and Essa, 
who was not a registered credit provider, sued for provisional sentence. Section 40 
of the National Credit Act 34 of 2005 says who is a credit provider and requires him 
or her to register as such. 
The issue was whether the loans were 'credit agreements' under s 8 of the Act, in 
which case provisional-sentence proceedings would fail because of Essa's failure to 
comply with several aspects of the Act. 
Asmal argued that since the cheques were not meant to be cashed but were security 
for the underlying loans, the loans were as 'secured loans' under s 8(4)(d), 
alternatively that the profit shares were a 'charge' under s 8(4)(f), either of which 
would mean that the loans were indeed credit agreements that were covered by the 
Act. 
The High Court dismissed Asmal's arguments and granted provisional sentence. In 
an appeal to the Supreme Court of Appeal Asmal persisted only with the 'charge' 
argument. 
Held 
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The NCA was intended to protect consumers against inter alia hidden costs arising 
from credit agreements. Therefore the parties had to quantify the charge, fee or 
interest and specify the manner of their payment when they concluded the credit 
agreement. It followed that the indeterminate profit shares agreed on by Asmal and 
Essa, for which no date of payment was fixed, and whose value, if any, was to be 
determined by Asmal at his sole discretion, did not qualify as a 'charge' under the 
Act. 
Hence the High Court correctly rejected Asmal's argument that the agreements were 
secured loans: the cheques were not pledged or ceded to Essa as required in the 
definition of the 'secured loan' in s 1 of the Act. The cheques were issued by Asmal 
with the intention that they would be honoured on due presentment and, if they were 
dishonoured, that Asmal would compensate Essa as holder.  
Asmal's reliance on Essa's not being registered as a credit provider was also 
misplaced: s 40 required the existence of a credit agreement to kick in, and since 
there were no credit agreements between Asmal and Essa, the latter was not 
required to register. Nor was Essa compelled to comply with the Act's debt-
enforcement procedures before commencing litigation against Asmal.  
Since all the indications were that the parties did not intend to conclude any credit 
agreements or bring their dealings within the scope of the Act, Essa was fully entitled 
to invoke the provisional sentence procedure to enforce his claims, which were 
disputed on purely technical grounds. Appeal dismissed. 
 

Minnaar v Van Rooyen NO 2016 (1) SA 117 (SCA) 

Judgment-default judgment-Court cannot make prescribed finding of recklessness or 
intent to defraud without hearing evidence — Grant by default of order under s 424(1) 
of Companies Act 61 of 1973 not permitted. 
A court cannot without hearing evidence make a finding under s 424(1) of the 
Companies Act 61 of 1973 that a director or officer is guilty of recklessness or intent 
to defraud, and hence liable for company debts. The grant by default of an order 
under s 424(1) is therefore erroneous within the meaning of rule 42(1)(a) of the 
Uniform Rules, and liable to be set aside.  
Mr Casper Minnaar, the appellant, appeals against the refusal to grant the rescission 
of an order made against him by default. The order was made by Van der Merwe DJP 
(in the North Gauteng High Court) in terms of s 424(1) of the Companies Act 61 of 
1973, applicable at the time when the default judgment was sought. It read: 

    'When it appears, whether it be in a winding-up, judicial management or otherwise, 
that any business of the company was or is being carried on recklessly or with intent 
to defraud creditors of the company or creditors of any other person or for any 
fraudulent purpose, the Court may, on the application of the Master, the liquidator, 
the judicial manager, any creditor or member or contributory of the company, declare 
that any person who was knowingly a party to the carrying on of the business in the 
manner aforesaid, shall be personally responsible, without any limitation of liability, 
for all or any of the debts or other liabilities of the company as the Court may direct.'  
Default judgment, under s 424(1), was sought against Minnaar on 22 February 2012 
by the then liquidator of a company, Askari Mining and Equipment Ltd (Askari), who 
had instituted action against Minnaar and four other former directors, on the basis 
that they had acted recklessly in the conduct of the affairs of the company and 
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should thus be liable for all the debts of the company. The respondent, Mr AW van 
Rooyen, is the current liquidator of the company. 
 
The only passage in the report of the enquiry that is in the record, and which deals 
with Minnaar's role, stated that he had testified about the 'main financial transactions 
of the company while he was its financial director. He contributed significantly to the 
establishment of the facts on the strength of which the main creditors of the company 
may be able to establish that the affairs of the company were conducted recklessly.' 
In May 2008 the liquidators indeed instituted action against the five directors, claiming 
an order that they be held personally liable for the debts of Askari.  
 
“In this matter, in my view, the liquidators were not entitled procedurally to default 
judgment against Minnaar without leading evidence. By its very nature, the right to the 
relief sought under s 424(1) of the Companies Act had to be proved on a balance of 
probabilities.  The liquidators were not entitled to rely on allegations made in the 
particulars of claim and denied in the defendants' joint plea. At the very least they 
should have led witnesses to show that the directors had acted recklessly or with intent 
to defraud creditors. The order in terms of s 424(1) was thus erroneously sought, and, 
as a result, erroneously granted. It must accordingly be rescinded in terms of rule 
42(1)(a). 
There is thus no need to consider whether Minnaar's default was deliberate, such that 
he would not be entitled to relief under the common law. Van Rooyen argued, however, 
that when the application for rescission was brought, Minnaar was seeking the court's 
indulgence and that he should not be entitled to the costs of the application. Moreover, 
his account of why he had not appeared in court on the trial date was not entirely 
credible or consistent. I agree, and consider that the costs of the application should be 
costs in the cause.” 
 

Immaculate Truck Repairs CC v Capital Acceptances Ltd (1153/2014) [2016] 
ZAFSHC 3 (14 January 2016) 

Absolution of the instance-application-what grounds 

These were action proceedings.  The plaintiff caused the summons to be issued 
against the defendant on 13 March 2013.  The relief sought was payment of the sum 
of R136 287.48, interest thereon at the rate of 15.5% per annum a tempore morae 
and costs.  The action was defended. 

The hearing started on Tuesday 17 November 2015.  The plaintiff led the evidence 
of Mr Stanton, its expert witness.  After his testimony the plaintiff closed its 
case.  The defendant did not open its case.  Instead it applied for an order of 
absolution from the instance.  The ground on which the absolution application was 
based was that the plaintiff had not proved the enrichment of the defendant.  The 
plaintiff signalled its intention to oppose the application. 

I have considered the evidence and the argument.  The undisputed evidence of the 
plaintiff’s witness was that the plaintiff and a third party, Touro Trucking (Pty) Limited, 
concluded an oral agreement; that the plaintiff had to do certain repairs to the truck; 
that the plaintiff was only required to repair but not to preserve the truck; that the 
plaintiff, on its own accord, towed the truck from the roadside scene of the 
breakdown to its premises where the truck was repaired; that the plaintiff performed 
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the necessary work in order to repair the engine of the truck; that the plaintiff 
incurred certain costs in connection with the purchase of spares and the towing of 
the truck, and that such costs were useful expenses.  Mr Olivier argued that since 
the defendant, as the owner of the truck, was thereby enriched and the plaintiff 
impoverished, and that those costs were implicitly necessary expenses and therefore 
claimable. 

At this juncture, I am not persuaded that there is no prima facie case of enrichment 
for the defendant to answer.  I would, therefore, dismiss the defendant’s application 
for absolution from the instance. I make the following order: The application for 
absolution from the instance is dismissed with costs;The plaintiff is directed to 
immediately set the matter down again for further hearing. 
 

Mokoena and Others v Lengoabala; In re: Lengoabala v Nhlapo and Others 
(1166/2012) [2016] ZAFSHC 4 (22 January 2016) 

Rescission application-common-law requirements-not met 

Costs-de bonis propriis-awarded 

 

This is a belated application in terms of the common law for rescission of a 
judgment.  The notice of motion does not contain a prayer for condonation although 
averments were made in this regard in the founding affidavit.  The judgment 
applicants seek to set aside was granted in interdict proceedings as long ago as 31 
May 2012.  The present application was issued in November 2014 and heard by me 
exactly a year later when I reserved judgment.  Both applications bear the same 
case number, to wit 1166/2012.   

There are nine applicants, to wit Messrs Lanny Mokoena, Joseph Molaba, Kanti 
Miya, Kobeli Mokoena, Lazarus Mabili, Mojalefa Mtambo, Jospeh Nhlapo, Daniel 
Motoung and Thabo Leaba.  First applicant deposed to the founding and replying 
affidavits in this application whilst Mr Nhlapo, the seventh applicant, deposed to the 
answering affidavit in the initial application, he being cited in that application as the 
first respondent. 

All nine applicants are now represented by a Johannesburg firm of attorneys, TT 
Hlapolosa Attorneys Inc. whilst they were previously represented by Legal Aid South 
Africa during the original interdict proceedings.  Although applicants’ heads of 
argument was drafted by Adv MZ Makoti, an attorney, Mr Lesome, presented oral 
argument before me on their behalf. 

Respondent in this application and the applicant in the interdict proceedings is Mr 
David Lengoabala.  He was at all relevant times represented by the same 
Bloemfontein firm of attorneys, Phatshoane Henney Inc.  Adv Loubser appeared for 
him in the interdict proceedings, but he was represented by adv P R Cronje in the 
rescission application. 
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  On 16 March 2012 respondent brought an urgent application whereupon a 
rule nisi was issued calling upon the present applicants to show cause on Thursday, 
12 April 2012 why the following orders should not be made: 

“2.1     That the respondents are restrained and interdicted from 
attacking, injuring or threatening violence against applicant or any 
members of his household and family; 

2.2      That the respondents are restrained and interdicted from 
attacking, causing damage or threatening violence to any properties 
and assets belonging to the applicant or members of his household and 
family; 

2.3      That the respondents are restrained and interdicted from using 
vulgar and abusive language against the applicant or members of his 
household and family; 

2.4      That such respondents opposing this application be ordered to 
pay the costs thereof, jointly and severely.” 

The orders contained in paragraph 2.1, 2.2 and 2.3 supra served as interim 
interdicts with immediate effect pending the outcome of that application. 

Me Oosthuizen was totally taken by surprise when she was confronted with 
Mr Loubser’s stance that respondent would be asking for costs.  She did not 
have instructions to argue costs and informed the court 
accordingly.  However, she did her best to argue, bearing in mind the general 
principle that costs follows the suit. 

Taxation of the bill of costs took place in July 2012 without applicants 
personally being informed of such taxation.  Nothing further transpired for 
approximately 18 months as far as the applicants were concerned. 

Ex facie the application papers, no letters were sent on behalf of applicants to 
respondent’s attorneys informing them of the intention to apply for rescission 
of the aforesaid judgment.  The notice of motion is dated 12 November 2014, 
but it is unclear when exactly it was issued.  Answering and replying affidavits 
were filed on 15 and 30 January 2015 respectively.  Nothing happened for 
four months until 2 June 2015 when applicants’ attorney set the application 
down for hearing on 18 June 2015, only to remove the matter from the roll on 
12 June 2015 unilaterally. 

It is not applicants’ case that they are entitled to relief in accordance with Uniform 
Rule of Court 31.  In fact, although there is no indication from either the notice of 
motion or the founding affidavit whether they rely on rule 42(1) or the common law, it 
is now apparent that they rely on the common law only.  The counsel who prepared 
the heads of argument on their behalf submitted that either rule 42(1) or the common 
law finds application in casu.  However, Mr Lesome submitted during his oral 
argument that rule 42(1) is not applicable and that relief could and should only be 
granted in terms of the common law. 
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Rule 42(1)(a) stipulates as follows: 

“The court may, in addition to any powers it may have mero motu or upon the 
application of any party affected, rescind or vary: (a) an order or 
judgment erroneously sought or erroneously granted in the absence of any 
party affected thereby. …” 

The other sub-rules are clearly irrelevant.  The most important jurisdictional fact 
which could not be established to be successful in terms of rule 42(1)(a) is the fact 
that the order of 31 May 2012 was not made in applicants’ absence.  Their attorney 
was present and even argued costs on their behalf.  See: Britz and Others v Matloga 
and Others (21653/2011) [2015] ZAGPPHC171 (25 March 2015) at para 
[21].  Therefore, even if applicants personally did not attend the proceedings, the 
judgment was not granted in their absence and Mr Lesome’s concession was 
therefore correctly made.  It is in the light hereof unnecessary to labour the issue any 
further pertaining to the other requirements of rule 42(1)(a). 

[11] The requirements for rescission of judgment at common law are the following: 

(a)   The applicant must proffer a reasonable explanation of the circumstances 
in which judgment was entered; 

(b)   The application must be bona fide; 

(c)   The defence on the merits of the case must prima facie carry some 
prospect of success. 

These factors must be viewed in conjunction with each other and with the application 
as a whole and too much emphasis should not be placed on any of them as an 
unsatisfactory explanation may be strengthened by a very strong defence on the 
merits.  See Colyn v Tiger Food Industries Ltd t/a Meadow Feed Mills (Cape) 2003 
(6) SA 1 (SCA) at para 11. 

[12] In order to consider the reasonableness of the explanation proffered by an 
applicant and the bona fides of his or her application for rescission, it may also be 
considered whether or not the applicant acted in a manner inconsistent with an 
intention to apply for rescission of judgment.  Such conclusion may be drawn if he or 
she has acquiesced in the judgment granted against them.  See Qoboshiane NO and 
Others v Avusa Publishing Eastern Cape (Pty) Ltd and Others 2013 (3) SA 
315 (SCA) at para [3]. 

[13] An application for rescission of judgment under the common law may be granted 
if the judgment was obtained by inter alia fraud or iustus error.  In casu there is no 
suggestion of fraud, but it will have to be considered whether a iustus 
error occurred.  I will deal with this issue infra, but wish to mention at this stage that 
respondent holds the view that he and/or his legal representatives did nothing that 
could have contributed to any alleged iustus error on behalf of applicants.  Whether 
this viewpoint is correct needs to be considered.  
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Applicants want to create the impression of total ignorance of many aspects, such as 
the agreements relating to extension of the rule nisi, the reasons why the 
rule nisi had to be extended, the advice pertaining to the concessions to be made, 
the acceptance of such advice, the instructions in that regard as well as the ultimate 
conveyance of the terms of the court order of 31 May 2012 to Mr Nhlapo, the 
seventh applicant and spokesperson at all relevant times during the interdict 
proceedings.  I am prepared to accept Me Van Rooyen’s version in this 
regard.  Instructions to concede the merits were in fact received from Mr Nhlapo on 
behalf of himself and the other applicants and the contents of the aforesaid court 
order were eventually conveyed to him.  There is no reason to reject this version as 
being far-fetched and/or untenable.  In this regard Mr Nhlapo’s version is not only 
vague, but improbable and insofar as his version is contradicted by that of Me Van 
Rooyen, her version is accepted.  

Notwithstanding my comments above I am satisfied that by their conduct the 
applicants clearly and unconditionally decided to abide by the judgment of 31 May 
2012.  They have not convinced me of the first two requirements for rescission of 
judgment in terms of the common law referred to above.  Their right to apply for 
rescission has become perempted.  I refer to Qoboshiane NO and Others loc cit at 
para [3].  I have also considered the judgment of the SCA in Rossitter and Others v 
Nedbank Limited [96/2014] ZASCA 196 (1 December 2015) para [10] and further 
where the SCA came to a different conclusion, but upon facts which are totally 
different from the facts in casu.  See paras [10] and [11] of the judgment. 

In conclusion applicants failed to convince me that they had met the three 
requirements for rescission applications in order to be successful.  They acquiesced 
in the judgment of 31 May 2012, the explanations proffered are not reasonable and I 
do not accept that the application is bona fide.  In any event I am not persuaded that 
they have a bona fide defence on the merits which carries some prospect of 
success. 

I was requested to grant a costs order in respect of the wasted costs incurred on 18 
June 2015.  I have indicated above that applicants’ attorney enrolled the matter for 
that day, but removed it again unilaterally less than a week before the date of the 
hearing.  By that time the parties’ heads of argument had to be filed in terms of the 
rules of practice of this Division.  Applicants’ attorney should not have done that and 
respondent is entitled to the wasted costs of 18 June 2015. 

Therefor the following orders are issued: 

1.        The application for rescission of judgment is dismissed. 

2.        Applicants are directed to pay respondent’s costs of the application, 
including the wasted costs of 18 June 2015, but excluding the wasted costs of 
17 September 2015, such costs to be paid jointly and severally, the one to 
pay, the others to be absolved. 

3.        Thebogo Taunyane Hlapolosa, a male attorney practising as such at 
[....], Bramley, Johannesburg, Gauteng is directed to pay the respondent’s 
wasted costs of 18 September 2015 de bonis propriis. 
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Guideppe v Nedbank Ltd (28016/2014) [2016] ZAGPPHC 4 (15 January 2016) 

Rescission- with a cost order against the respondent-in terms of rule 42(1) {a) or rule 
31( 2)(b) of the Uniform Court rules-order granted on good cause shown 

 

The applicant seeks an order in terms of which a judgment granted by default in 
favour of the respondent in this Court on 29 September 2014 is rescinded with a cost 
order against the respondent. 

The application is brought in terms of rule 42(1) {a) or rule 31( 2) {b) of the Uniform 
Court rules. It was contended on behalf of the applicant that the order was 
erroneously sought or erroneously granted and or that there is good cause for the 
rescission of the judgment, given that it was in the absence of the applicant. 

The claim against the applicant was set out in a simple summons and the cause of 
action is based upon a suretyship given by the applicant in favour of the respondent 
on 29 November 2004 in terms of which the applicant bound and obliged himself as 
surety and co-principal debtor for the repayment of all or any sum of money owing to 
the respondent by Quality Sleep (Pty) Ltd, a company which subsequently changed 
its name to Renegade Bedding (Pty) Ltd. 

Renegade was placed into final liquidation on the 8 November 2011. The respondent 
alleged that as at 27 January 2014, Renegade remained indebted to it in the amount 
of R80 996, 02. It supported its allegation by attaching a certificate of balance to its 
summons, signed by Jacques Pienaar, Senior Manager: Specialist Legal Recoveries 
as the respondent, which certificate specified the indebtedness of Renegade to be 
"in respect of an overdrawn current account". The respondent in its answering 
affidavit confirmed that the monies alleged to be due to it arose from an overdraft 
facility from which "the principal debtor could draw... whether the account was in 
credit or otherwise". 

The respondent in its summons, alleged, inter alia, that it complied with  the 
provisions of the National Credit Act 34 of 2005 in that on 12 February 2014 it 
caused a notice in terms of section 129(1)(A), read with section 123 to be 
despatched to the defendant. The notice was delivered to the receiving post office of 
the chosen address of the applicant, which post office, by delivery of a registered 
item notification slip, duly informed the defendant that the notice was available for 
collection. The relevant address was the chosen domicile address […] K… Drive, 
Linskfield Ridge Johannesburg. 

The applicant averred in its papers that  he neither  received the summons  nor the 
notice in terms of s129, because he had relocated to […] L… Lane, Melrose North, 
Johannesburg. He further averred that he had informed the respondent of his current 
address during about November 2005. In this regard he attached a copy of a note 
titled 

"To Whom  It May Concern"[1], stating inter  alia: "As discussed with you, I 
have sold my house at […] K… drive, Links field and have moved to […] L… 
Lane, Melrose North. 
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I would appreciate it if the bank statements for Renegade Bedding and all 
correspondence with regards to myself (sic) or Renegade Bedding will be 
forwarded to […] L… Lane, Melrose North." 

It was submitted on behalf of the applicant that the respondent has prematurely 
issued the summons, without complying with the NCA, in that both the s129 and the 
summons were served at the previous chosen domicile address, after it had been 
brought to its attention of the new address. The registrar, who issued the order, 
erroneously did so, without being aware of the changed address and the 
noncompliance with sl29 of the NCA. In my view, there is merit in this contention 
made on behalf of the applicant. The error, arises from the very fact that had the 
registrar been aware of the fact that the services was effected at an address, which 
the applicant has already abandoned, and the court process was not likely to come 
to his attention, the registrar would not have issued the order by default, as such the 
judgment was erroneously granted. In this regard my view is fortified by what was 
held in Lodhi 2 Properties Investments CC v Bondev Developments.  

There is merit in the submission made on behalf of the applicant that under rule 
42(1)(a), the applicant need not show good or sufficient cause to succeed with an 
application for rescission; relying on the matter of Topal and Others v L S Group 
Management  Services  (Pty) Ltd  and National  Pride  Trading 452  (Pty) Ltd  v 
Media 24Ltd.[8] 

[12] In so far as further submissions were made on behalf of the respondent, it is 
instructive to point out that in Topal matter the Court further held that once it was 
found that the matter fell to be decided under rule 42(1)(a), it was not necessary to 
decide further submissions for or against the grant of the rescission; vide 
Topal matter supra at 6518-C. In the premises I deem it not necessary to deal with 
the submissions regarding rule 31(2)(b), which seemingly was the respondent's main 
point in resisting the rescission application. By so saying it does not mean that the 
respondent's submissions in that regard were unassailable. 

[13] In the result the following order is made 

1. That the judgment granted against the applicant in favour of the respondent 
under case number 2014 / 28016 by this Court on the 29 September 2014 is 
hereby rescinded; 

2. That the respondent is ordered to pay the costs of the opposition of the 
application. 

  

Mncube v Standard Bank of South Africa and Others, In re: Standard Bank of 
South Africa v Mncube (37866/2014) [2016] ZAGPPHC 9 (21 January 2016) 

Rescission of a default judgment-sale in execution-common law or rule 42-good 
cause-time delays  

 This is an application for rescission of a default judgment granted by this court on 20 
August 2014 as well as setting aside the sale in execution subsequently held on 3 
December 2014. Only the 1st respondent opposed the application. 
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[2] The 2nd respondent, the purchaser of the immovable property in question on 3 
December 2014, did not oppose the application although the application was served 
upon her personally on 9 February 2015. See return of service on p 110. 

[3] In the heads of arguments on behalf of the applicant, in par 2 it is averred that no 
relief is sought against the 3rd and 4th respondents. 

[4] The issues to be decided as argued on behalf of the applicant are: 

4.1.Whether the 1st respondent's answering affidavit was delivered out of time 
and be disregarded by the court ( par 5 of the heads of argument ); 

4.2.Whether the default judgment granted on 20 August 2014 was 
erroneously sought or granted as contemplated in Rule 42(l )(a) of the 
Uniform Rules of Court; 

4.3.In the alternative, whether the default judgment should be rescinded in 
terms of the provisions of Rule 31(2)(b) or in terms of the common law; and 

4.4.Whether the sale in execution of 3 December 2014 should be set aside? 

[5] The applicant however nowhere deals with the aspect of the late filing of the 
replying affidavit, the filing thereof almost two months after the answering affidavit 
was filed. I am of the opinion that all the affidavits ought be accepted to enable 
myself to finalize the matter. It will serve no purpose to disregard the answering 
affidavit, leaving the replying affidavit in the air. 

[6] Of more importance is the late bringing of the application for rescission of the 
default judgment. The applicant on his own version became aware of the judgment 
on 17 September 2014, the application only served on the 1st respondent on 2 
February 2015, far outside the 20 days as required by Rule 31(2)(b). This is more 
than 4 months after 17 September 2014 when the applicant became aware of the 
judgment. See par 13 & 14 of the founding affidavit on p 23. 

[7] On 17 October 2014, one month after obtaining knowledge of the default 
judgment, the applicant 'directed ' a hand written letter to the 1st respondent. In this 
letter the applicant indicates that he has made alterations towards the property and 
that he was renting four rooms to tenants to derive an income. Of importance is that 
nowhere in this letter did the applicant inform the 1st respondent that his domicilium 
address has changed. 

[8] Despite receiving a rental income for the afore going two years, no explanation is 
given why this income was not used to service the bond account, nor is any viable 
proposition made how to pay the existing arrears. 

 [11] The whole process on behalf of the applicant after receiving notice of the 
default judgment on 17 September 2014 is riddled with delays with no proper 
explanation for the delays. This must impact on the question to rescind the judgment 
in view of any proper bona fide defence. 

[12] In view of the applicant's failure to bring this application within 20 days of being 
notified of the judgment, I fail to see any reason why the applicant now wants this 
court to disregard the answering affidavit being out of time, but condone his lack of 
acting timeously in bringing the application and thereafter filing his replying affidavit 
well out of time. The court has to apply the same measures to all the parties in the 
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matter and cannot be more lenient towards the applicant. The argument on behalf of 
the applicant to disregard the answering affidavit is rejected. 

[13] The next question is whether the default judgment granted on 20 August 2014 
was erroneously granted. The main contention by the applicant in this regard is that 
he was not informed by the 1st respondent of the intended action and that the 
provisions of Section 120 of the National Credit Act were not complied with. 

[14] It is clear that a notice in terms of section 129 was dispatched to the applicant by 
the 1st respondent. See annexure "C" on p 72. The only issue is whether the 
address of the applicant is the correct address in terms of the loan agreement 
between the parties. 

[15] There is no proof by the applicant that he changed his chosen domicilium 
address as required by the provisions of clause 14.4 of the agreement between the 
parties. See p 70. The letter by the applicant referred to above cannot be seen as 
compliance with clause 14.4. 

[16] The account statement as referred to on p 83 ( annexure "TM-4") likewise is not 
proof of change of address. In clause 2.6 of the agreement ( on p 67 ), it is clear that 
this address is the street address of the subject property of the agreement. This is 
not the chosen domicilium address for service of notices etc. 

[17] The section  129 notice was therefore delivered at the correct address as held 
in Sebo/a v Standard Bank 2012 (5) SA 145 CC- "Par 87- Where the credit provider 
posts the notice, proof of registered dispatch to the address of the consumer, 
together with proof that the notice reached the appropriate post office for delivery to 
the consumer, will in the absence of contrary indication constitute proof of delivery ". 

[18] The applicant did not collect the registered letter at the appropriate post office. 
In Kubyana v Standard Bank of South Africa Ltd 2014 (3) SA 56CC it was held that it 
is sufficient to bring the section 129 notice to the attention of the consumer for the 
consumer agreed to receive notice by registered post. The applicant did not provide 
an explanation why he did not respond to the notice from the post office. This led to 
the practice that credit provider's attorneys now file affidavits attaching the "track-
and-trace" reports. See the affidavit by Belinda Brauns on p 30, the track-and-trace 
report on p 75. 

[19] There is therefore no merit in the argument on behalf of the applicant that there 
was non-compliance with section 129. There was service of the summons at the 
chosen domicilium address the judgment was therefore not erroneously granted in 
the absence of the applicant. 

[20] The next question to be answered is whether the judgment can be rescinded in 
terms of Rule 31(2)(b) or in terms of the common law. 

[21] Rule 31(2)(b) requires an applicant to, within 20 days from having notice of the 
judgment, to apply for the rescission. From above it is clear that the applicant is well 
beyond the 20 day requirement with no sufficient explanation for his failure to bring 
the application in time. 

[22] The applicant in my view does not show good cause for his default. He fails to 
show why he is in default, without any proof annexed to verify his averment that he 
was wounded during 2010. He does not explain why he did not use the rental 
income to make payments on the account, not that he approached the 1st 
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respondent to reschedule his repayments after the incident. On his own version he is 
in arrear with the account. He fails to show any bona fide defence against the claim. 
See Erasmus, Superior Court Practice, Bl-201. His application for rescission in 
terms of Rule 3 1(2)(b) cannot be successful. 

[23] In Silber  v Ozen Wholesalers (Pty)Ltd 1954 (2) SA 345 A at 352 it was held that 
good cause includes the existence of a substantial defence. The applicant did not 
succeed to prove the existence of any defence, he admits being in arrears, there is 
no issue fit for trial. See Erasmus supra, Bl-204. 

[24] The last issue is whether the sale in execution should be set aside. The test to 
apply whether a property can be declared specially executable was formulated 
in Firstrand Bank Ltd v Folscher and Another 2011 (4) SA 314 GNP. The applicant 
was informed of his constitutional rights and of the provisions of Rule 46( l)(s)(ii) in 
the summons. 

[25] The applicant now avers that the property is his and his families prime 
residence. He however did not annex any confirmatory affidavits from his wife to 
verify his marital status. Although he resides in at the property, he rents portions of 
the property to derive income, income not utilized to pay any amounts of the 
outstanding account/debt. He earns a salary (without disclosing the amount ), is far 
in arrear ( more than 20 months ) and the prejudice suffered by the 1st respondent 
far outweighs that of the applicant. Under the circumstances I am of the view that the 
sale in execution should not be set aside. 

[26] I am not inclined to grant the application and the following order is made: The 
application is dismissed with costs, the costs to be on an attorney and client scale. 
 

Geldenhuys v Segage and Others (30172/2015) [2016] ZAGPPHC 39 (29 January 
2016) 

Irregular proceeding-rule 30(1)(A) 

This is an opposed application to have the first and second respondent's application 
for leave to appeal served on the 6 October 2015, declared as an irregular 
proceeding and set aside in terms of rule 30(1)(A) with a costs order. 

On the 6 October 2015 the first and second respondents served their application for 
leave to appeal the eviction order which was granted on the 4 September 2015. The 
first and second respondents had filed their notice of intention to oppose the eviction 
application, however, did not file their opposing affidavits, which resulted in the 
eviction order being granted on the 4 September 2015. 

The applicant subsequently served a notice of irregular proceedings in terms of Rule 
30 on the 2 November 2015, giving the first and second respondents notice to 
remove the cause of complaint on the grounds that: 

3.1. The application for leave to appeal constitutes an irregular step within the 
meaning of Rule 30 as the first and second respondents ought to have 
brought an application for rescission of judgment. 

3.2. The first and second respondents have not taken any step to remove the 
irregular proceeding nor have taken any further step as contemplated in terms 
of the Rules of this Court. 
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It needs mentioning that in the relevant notice for leave to appeal the grounds raised 
are in essence the very grounds raised in the submission why the applicant's 
application should be dismissed. 

On behalf of the applicant it was submitted, inter alia, that, the application should 
succeed because the first and second respondents should have brought an 
application to rescind the judgment and order they seek leave to appeal against. 
Further, the first and second respondent, save to file a notice of intention to oppose, 
failed to file their opposing affidavits in the eviction application. It was further 
contended on behalf of the applicant that the respondents cannot therefore appeal 
the judgment in the circumstances mentioned herein above. 

[7] The issue to be decided in casu, is whether the eviction granted against the 
respondents is final and appealable although granted in their absence. It is common 
cause that the respondents save for filing a notice of intention to oppose the eviction 
application, failed to file their opposing affidavit. It is not as if the judgment was 
granted against them without them being aware of the application. 

 Section 16(1)(a)(i) of the Superior Courts Act 10 of 2013 provides as follows: 

"...an appeal against any decision of a Division as a court of first instance lies 
upon leave having been granted- 

(i) If the court consisted of a single judge, either to the Supreme Court of 
Appeal or to the full court of that Division on direction issued in terms 
of section 17(6). 

In the result I find that the notice for application for leave to appeal filed by the 
respondents on the October 2015 is not an irregular step. I further find that the 
applicant's application in terms of Rule 30(1)(A) application to have the first and 
second respondent's application for leave to appeal declared an irregular 
proceedings must fail and be dismissed with costs. 
[18] In the premises it is hereby ordered that the application in terms of Rule 30(1)(A) 
is dismissed with costs on opposed party and party scale. 

Maake v Allied Capital (Pty) Ltd and Another (100540/2015) [2016] ZAGPPHC 47 
(5 February 2016) 

Spoliation application-dispossessed of motor by 2 huge men 

In this Application the Plaintiff seeks the immediate return of her motor vehicle 
described a 2014 Citrine Mercedes Benz C200 bearing registration number: […] ('the 
vehicle") that the 1st Respondent removed from her allegedly unlawfully, without her 
consent, (a mandamus action) on 8 December 2015. 

The Plaintiff being the registered owner was at all relevant times in possession of the 
vehicle until it was removed from her by the 1st Respondent. 

The 1st Respondent carries business as a credit provider from its offices in 
Centurion, Pretoria. 

The 2nd Respondent the National Consumer Regulator is cited as the statutory body 
that is charged with regulatory functions of Credit providers with no specific relief 
sought against it. I will refer to the 1st Respondent as "the Respondent". 
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It is common cause that on 9 March 2015 the Respondent had extended credit to the 
Applicant in an amount of R30 000. That is what links it with the Applicant. There is a 
dispute whether or not the debt was settled. Applicant alleges that it was settled 
whilst the 1st Respondent argues that it is still outstanding. 

Following that dispute, in December 2015 the Applicant was accosted by men from 
the Respondent's company and dispossessed of her motor vehicle whilst it was 
parked at the Sandton City Mall. She was with her two children aged 16 and 11. 

According to the Applicant on 8 December 2015, 4 hugely built men who looked like 
bouncers ambushed and forcefully dispossessed her of the vehicle notwithstanding 
her protesting at the time. As that was happening she received a phone call from one 
Antoinette, an employee of the Respondent informing her that the vehicle must be 
seized for she signed away her right of ownership to the Respondent, which she 
vehemently denies. She alleges she was intimidated and felt humiliated by the 
1st Respondent's conduct as a result suffered from a severe stress and depression. 
She therefore consulted her doctor and was admitted to hospital until 11 December 
2015, returning to work on 13 December 2015.  

She was only able to refer the matter to her attorney on 18 December 2015 upon 
which a demand for the return of the vehicle was made telephonically and a letter 
sent to the 1st Respondent on the same day. Since her attorneys were going away, 
she personally went to the 1st Respondent's offices the next day on 19 and on 21 
December 2015 to follow up on the demand, followed by e-mails she sent on the 
same days, but could not get the vehicle back. On the succeeding days she made 
several calls asking to speak to a Mr Lourens or the managing director without 
success. 1st Respondent could also not commit that the sale of her motor vehicle 
was not imminent therefore she approached the court on an urgent basis on 29 
December 2015 seeking the immediate return of her motor vehicle. She alleges to 
have been in peaceful and undisturbed possession when the vehicle was seized 
from her by intimidation and force. 

According to the 1st Respondent William John Knox ("Knox") and another man from 
the Rrespondent approached the Applicant on 2 December 2015 at the Sandton City 
Mall. Applicant voluntarily handed over the keys and the parking ticket to them. They 
told her she can fetch her belongings that were in the car from their offices in 
Pretoria and drove off · with the vehicle. They deny that she was dispossessed of the 
vehicle without her consent and allege that their conduct was in keeping with a prior 
arrangement agreed upon by the parties sometime towards the end of November 
2015, whereupon they arranged that, the Applicant: 

[8.1] will surrender the vehicle; 

[8.2] enter into a payment proposal to settle the arrear rentals; after which 

[8.3] she would be given the vehicle back on condition she settles the arrears. 

[9] Respondent alleges further that, following that arrangement Applicant contacted 
their office on 30 November 2015 to arrange for the return of the vehicle and to 
schedule a meeting to negotiate a payment proposal. However the Applicant failed to 
comply with her undertakings as agreed in the prior arrangement. On 2 December 
2015, they traced the motor vehicle to be parked at Sandton City Mall in a parking. 
Knox, the deponent to 1st Respondent's answering affidavit and the other man 
received instructions from the Respondent office to collect the motor vehicle from the 
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Applicant. The Applicant had left it in the parking lot whilst doing her errands. They 
waited for her next to the vehicle and on her arrival she freely and voluntarily 
surrendered the vehicle to them. She also arranged to fetch her belongings that were 
in the car from the Respondent's office in Pretoria. On 4 December 2015 they 
received a proposal from her via an e-mail to settle the arrears in three payments, on 
7, 11 and 15 December 2015. She only sent a demand for the return of the vehicle 
on 18th December 2015 when she failed to comply with the proposal, followed by her 
launch of the urgent Application on 29 December2015 for the urgent spoliation 
application. 

[10] The main question that arises from these facts is whether or not the spoliation 
remedy, given the facts as alleged by the parties was available to the Applicant? 
Further allegations made by the parties against each other were speculative, except 
for the fact that Applicant also referred to her being a registered owner of the vehicle 
and having settled the debt that 1st Respondent wanted to enforce by attaching her 
vehicle. The whole matter rested on a balance of probabilities. The onus being upon 
the Applicant to prove that she has made a proper case for the relief sought. 

  

The fundamental principle of our law is that a person should not be disturbed in their 
possession of property without proper recourse to legal process. That is what 
informs the remedy of a mandament van spolie. Applicant is therefore required to 
satisfy the court on the admitted or undisputed facts that on a balance of probabilities 
the motor vehicle that she alleges to have been spoliated by the 1st Respondent was 
in her possession and that her possession was disturbed by the vehicle's forceful or 
wrongful removal or that was done against her consent; see Yeko v Qana 1973 (4) 
SA 735 (A) at 739E, Nienaber v Stuckey 1946 AD 1049 at 1053. The mandament 
van spolie is therefore a remedy where the possession of a party is protected thus 
the right to ownership does not play any part in determining such deprivation. Also 
although it does not resolve the ultimate rights of the parties, it is a final 
determination of the immediate right of possession. Hence the right of possession is 
the first element that the Applicant has got to establish; see Yeko. 

 As a result mandament is a speedy remedy and the restoration of possession 
should therefore happen at once. Speedy refers to restoration of possession not in 
relation to the period within which the application is brought. Therefore this does not 
mean that because the application is one for a spoliation order, the matter 
automatically becomes one of urgency; see Mangala v Mngala 1967 (2) SA 415 (E) 
at 416. Restoration takes place immediately but the action taken for restoration must 
be within a reasonable time. According to Erasmus' Superior Court Practice 
2nd Edition by Loggerenberg, 'if the Applicant delayed for more than a ye.ar before 
bringing the Application there would have to be special circumstances present to 
allow him to proceed. Conversely, if the application was brought within a year of the 
act of spoliation, special circumstances will have to be present for the relief to be 
refused, merely on the basis of excessive delay. In some cases it might be 
necessary to determine if the delay was inordinate so as to constitute acquiescence. 

  

Under the circumstances, I therefore make the following order: 
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[21.1] The Respondent is directed to immediately return the motor vehicle 
described as a 2014 Citrine Brown Mercedes Benz C200 bearing Registration 
Number […] to the Applicant; 

[21.2] That should the Respondent fail to comply with the above order within 
(one) day of the granting of this order, then the sheriff of the Court be 
authorized to take the said motor vehicle from the Respondent or from 
whoever that it may be and wherever it may be found and forthwith return it to 
the Applicant. 

[21.3] The Respondent is to pay the costs. 

 

 

Cliff v Electronic Media Network (Pty) Ltd (1368/2016) [2016] ZAGPJHC 2 (29 
January 2016) 

Interim relief-requirements 

This matter concerns Gareth Cliff's ("Cliff'') position as a judge in the television 
programme SA Idols, flighted by M-Net. This application has been brought on an 
urgent basis as a result of M-Net severing their relationship with Cliff for the 2016 
Idols season as a consequence of a tweet he posted on social media, which 
was construed as racist, or in support of racism. The first and second respondents, 
Electronic Media Network (Pty) Ltd and [Sic] Entertainment (Pty) Ltd, respectively, 
are the broadcaster and producer of Idols and will be referred to generically as M-
Net. 

[2] The application is divided into Part A and Part B. This hearing only deals with Part 
A, where in Cliff primarily seeks the urgent reinstatement of what he alleges is his 
contractual relationship with M-Net. This is sought on an interim basis pending the 
outcome of an action in Part B to be heard at a later stage. In Part B Cliff seeks 
permanent re-instatement of his 2016 contractual relationship with M-Net as well as 
future renewals; to declare his purported termination unconstitutional; payment of 
damages and the retraction of M-Net's harmful remarks. 

[3] At the outset it should be emphasized that at this juncture what is before court are 
not issues relating to freedom of speech or freedom of speech versus hate speech, 
or indeed whether Cliff is a racist or supports racists. These issues, which recently 
have been the subject of much public debate, are not the subject matter of this 
urgent court. At present the crux of dispute is the contractual relationship between 
the parties and whether it should be restored to its position as of 6 January 2016. 

[4] A court has a wide discretion in deciding whether to grant interim relief. In order 
for the applicant to be successful in an application for interim relief, pending the 
determination of the main issues in dispute, he must meet the following 
requirements.  

4.1. a prima facie right, albeit open to some doubt; 

4.2. a well-grounded apprehension of irreparable harm to the applicant if the 
interim relief is not granted and the applicant ultimately succeeds in 
establishing his right; 
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4.3. the absence of a satisfactory alternative remedy; and 

4.4. the balance of convenience should favour the applicant. 

[5] These requirements will be examined more fully as the basis of my decision, but 
first it is important to understand the background leading up to the dispute. 

 Background 

[6] Idols SA is a popular television programme based on the British show Pop Idols, 
whose format was adapted in many countries worldwide. It is essentially a singing 
competition to discover the best solo unsigned recording artist from members of the 
public. It has millions of viewers and the ultimate winner is determined by electronic 
voters.The season commences with the audition of several hundred hopefuls at 
major centres throughout the country, conducted by four judges. Public voting then 
commences and those selected compete for places in the group stages. Some 
competitors are eliminated while others get through to the following rounds until a 
winner is finally chosen. 

[7] The South African version of Idols started in March 2002 and will be entering its 
twelfth season in 2016. It is not necessarily aired each successive year. Cliff has 
been one of the three, and later four, judges of Idols since its second season in 
2003. The 2016 auditions are scheduled to start on 29 January 2016 in Durban. 

[8] The genesis of the breakdown in relations between Cliff and M-Net was a racist 
and derogatory statement by one Penny Sparrow on her Facebook page, in which 
she referred to black people as monkeys.This was met with widespread anger and 
outrage and immediately sparked a public outcry, particularly on social media. After 
she posted her statement on 2 January 2016, Penny Sparrow became a household 
name. Racism became a burning topic of debate. 

[9] On 4 January 2016 Cliff posted a tweet: "People really don't 
understand free speech at all". This, too, was met with outrage and a barrage of 
criticism on social media, with some members of the public equating this statement 
not as support for freedom of speech, but as support for Sparrow's views. This led to 
accusations of Cliff himself being racist. It is this tweet that M-Net allege was 
detrimental to their brand and necessitated the termination of Cliffs role as brand 
ambassador in his capacity as an Idols judge. 

[10] Cliff states in his replying affidavit that the tweet was not a direct response to the 
Sparrow tweet but rather in response to a website known as South African Daily 
Poll, in which topical issues are raised for debate on twitter. On that particular day 
the topic was whether or not hate speech should be criminalised. It was in response 
to this poll that Cliff says he posted the offending tweet. Nonetheless, whether 
directly or indirectly, it is common cause that the tweet was a response to Sparrow's 
racist statement. 

[11] On 5 January 2016 Cliff apologized and made it clear that he was not supporting 
Sparrow's statement and that his education on hate speech and free speech 
continues. On 6 January M-Net issued a statement that Cliff was not currently 
contracted to the company and that it would be reviewing his future employment. On 
8 January 2016 representatives of M-Net met with Cliff and his manager, where they 
told him that the public backlash from his tweet had the effect of detracting from the 
M-Net brand. He was informed that he would not be included as a judge in the 
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upcoming season and was offered the opportunity to issue a joint statement with M-
Net. This he declined. 

[12] The same night MNet issued a media statement that Cliff would not be an Idols 
judge for the 2016 season. The following day they issued a media 
statement in which they stated that they did not believe that Cliff was a racist but he 
showed a lack of empathy for the country's history. They stressed the importance of 
differentiating between hate speech and freedom of speech. They further referred to 
having implemented a policy of zero tolerance for social media posts after two 
other Idols judges had placed unfortunate comments on social media. 

[13] Cliff consulted his present attorneys of record two days later on 11 January 
2016. He had various legal consultations, culminating in this application 
being launched on 18 January 2016. There was no undue delay in bringing the 
application and it is self-evidently urgent as auditions begin on 29 January 2016. In 
any event lack of urgency was not an issue raised before me. 

[14] l turn to consider whether Cliff satisfies the requirements for interim relief. 

Prima Facie Right 

[15] The establishment of a prima facie right is the first and most important hurdle an 
applicant claiming interim interdictory relief must overcome. A prima facie right may 
be shown even where the facts set out by the respondents show contradictions and 
inconsistencies in the applicant's version. A temporary interdict can be granted even 
if the right is open to some doubt. It is only if there is serious doubt cast on the facts 
alleged by the applicant that a court must refuse the interim relief.[3] 
[16] In support of his contention that a contract with M-Net was in existence, Cliff 
states that he concluded successive written agreements over the years with the first 
and second respondents as broadcaster and producer respectively. Generally, the 
signing of the agreement would take place well after the season had started. In the 
interim the relationship would be based on an oral agreement, tacitly modelled on 
the previous season's written agreement in all material aspects. So, too, with the 
2016 agreement. There was email correspondence from M-Net informing Cliff of the 
logistical arrangements and dates for the auditions to be held in early 2016. Cliff's 
image appeared on advertisements flighted for the 2016 season. 

[17] M-Net denies the existence of an agreement with Cliff in the absence of any 
written contract signed by the parties. Cliff's assertion that as a matter of course the 
season would start without a written contract having been concluded, is not disputed. 
M-Net merely responds that often parties begin with the implementation of a 
proposed agreement not yet concluded, on the assumption that it will be concluded. 
However, they submit that unless and until it is concluded, this does not result in the 
contract coming into existence. 

[18] If one has regard to the emails exchanged between Cliff s agent and M-Net it is 
apparent that there had been previous discussions regarding the 2016 season and 
Cliffs participation therein. The emails raise three issues - the first being his fee; the 
others termed by the M-Net representative as 'challenges'. The first challenge was 
that Cliff would be unavailable for a 10-day period in March when he would be 
overseas. The other challenge was Cliffs request that three crew members for his 
daily radio show be provided with a studio when Idols was being filmed at the Wild 
Coast venue. 
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[19] M-Net contends that to the extent that Cliff alleges an oral agreement, the 
requirements for an oral agreement have not been met and that the final fee had not 
yet been agreed upon. The 'challenges' are said to be a further indication that no 
final agreement had been reached between the parties. M-Net concedes that once 
these issues had been ironed out, the intention was to enter into a written agreement 
with Cliff. However, before the agreement could be concluded, their relationship with 
Cliff broke down. Significantly, in the media statement of 22 January 2016 M-Net 
states that it had "decided to review its decision to include Cliff as a judge in 
the upcoming Idols season in order to protect its brand" and "had taken the decision 
to no longer include him as a judge ..." (my underlining) 

[20] Implicit in the above statements is a recognition by M-Net that a decision had 
been taken and an agreement reached regarding Cliff's inclusion as an Idols 
judge . It is disingenuous of M-Net to now refute the existence of an agreement 
between the parties. On their own version they were informed by previous practice 
and Cliff would have been provided with the written contract "once it was in 
hand". M-Net states that "but for his reaction to the Sparrow post and the 
subsequent public fallout" an agreement would have been concluded. It is therefore 
incorrect that a contract would have been concluded in the future when M-Net's 
statement makes it clear that they decided to review their decision, already taken, to 
include him. In any event it is highly improbable that Cliffs image would appear on all 
of M-Net's advertisements for the 2016 season if M-Net was of the view that no 
binding agreement had been reached between the parties. 

[21] It is not correct that there was no consensus on the fee to be paid. In response 
to a request from Cliff's agent that he "get confirmation of the money-side", the M-
Net representative specifically stated on 4 December 2015 that Cliff s fee would 
amount to R377 530.00 for the season. He accepted this figure, if not explicitly then 
at least tacitly, as there was no further engagement on the fee up to the 
time the relationship was terminated. The two other issues relating to a period of 10 
days when he would be out of the country and for 3 members of his crew to be 
accommodated at the Wild Coast venue were peripheral issues which were not 
contentious and had been accommodated in previous years. The unavailability of 
judges for certain short periods during the season had not been an insurmountable 
obstacle in past years. 

[22] If not an oral agreement, then there was a tacit agreement that Cliff would be an 
Idols judge. The conduct of both parties is evidence of this. This is so whether one 
adopts the approach that a contract can be established by inferring the 
most plausible conclusion from the proven facts or whether on a preponderance 
of probabilities the facts allow for no other reasonable interpretation The conduct of 
both parties was clear and unequivocal. 

[36] Cliff has satisfied the requirements for interim relief. He has made out a prima 
facie case for the contractual relief he contends for. Temporary reinstatement is a 
competent prayer in the circumstances of this case. 

[37] Regarding costs, it was argued that the pattern of behaviour and the general 
conduct of M-Net justifies a punitive costs order. I am not satisfied that such an order 
is warranted. 

In the result I make the following order: 
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1. Pending the finalization of Part B of the Notice of Motion, the contractual 
relationship between the parties is reinstated to what it was on or about 6 
January 2016. 

2. The respondents are to pay the costs of the application on a party and party 
scale, including the costs attendant upon the employment of two counsel. 

  
 
City of Cape Town v Arun Property Developments (Pty) Ltd 
[2016] JOL 33586 (SCA) 
Separation of issues – Courts warned to be vigilant to ensure that a separation of 
issues does indeed lead to expedition of matters 

The respondent had purchased land and then applied to the appellant for sub-division 
thereof. Subsequent to the sub-division, the respondent sought to be compensated for 
portions of certain public streets arising from the subdivision granted by the appellant, 
and accepted to be in excess of the normal needs of the respondent. The high court 
held that in terms of section 28 of the Land Use Planning Ordinance (“LUPO”), the 
excess land automatically vested in the appellant and that since no review remedy 
was available to the respondent, the appellant was obliged to compensate it and that 
such compensation was to be calculated in terms of the provisions of the Expropriation 
Act 63 of 1975. The present appeal was against that finding. 

Held that the primary purpose of section 28 is to vest roads and public places based 
on the normal need therefor upon confirmation of a subdivision in a local authority, so 
as to enable it to fulfil its obligations as a local authority in relation thereto. The wording 
is clear. It is not to enable an expropriation of land not based on the normal need 
therefor. Such a power, without a prescribed procedure, as contended for by the 
respondent, would, in any event, be constitutionally questionable. It will offend against 
section 25 of the Constitution which prevents the arbitrary deprivation of property. 

The City of Cape Town v Helderberg Park Development (Pty) 
Ltd 2008 (6) SA 12 (SCA) was a case which dealt with the interpretation of section 28 
of LUPO. The majority of the court in that case rejected the idea that on a proper 
construction of section 28, an owner of land subject to an approved subdivision 
application has a claim for compensation from the local authority concerned in respect 
of those portions of the public streets vesting in the authority upon the confirmation of 
the subdivision which exceed the normal need therefor arising from the subdivision. 
Although the high court was bound by the decision, it accepted respondent’s 
submission that the Helderberg case was distinguishable from the present one. 

The Court concluded that the respondent was not entitled to compensation for the 
excess land, and upheld the appeal. 

Crots v Voerkraal and others [2016] JOL 34323 (FB) 

 Interdict – Anti-dissipation interdict – Requirements 

The applicant was a farmer, while the first respondent was a seller of livestock. The 
fifth respondent was a manager of the first respondent, and a trust in which the second 
to fourth respondents were trustees. 
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In May 2014, the applicant sold livestock to either the trust or the first respondent. The 
fifth respondent acknowledged liability to the applicant but failed to pay the money due 
as promised. On learning that the fifth respondent was not a trustee of the trust, the 
applicant was uncertain who would be responsible for the debt owed to him. In the 
circumstances and upon hearing that the respondent were due to receive monies in 
respect of the livestock sold, the applicant attached the said funds in order to obtain 
security pending the outcome of the litigation action which he had already initiated 
against the respondents. He obtained a rule nisi calling upon the respondents to show 
cause why the relief sought by him should not be granted. 

Held that in determining whether the applicant had proven the requirements for a final 
interdict, it had to be seen whether he had established a clear right; an injury actually 
committed or reasonably apprehended; and the absence of any other satisfactory 
remedy available to him. The interdict in question was an anti-dissipation interdict. To 
succeed the applicant had to show in addition to a well granted apprehension of 
irreparable harm, that the respondent had assets within the jurisdiction of the Court, 
had no bona fide defence against the applicant’s contingent right, and intended to 
defeat the applicant’s claim or render it hollow by dissipating or secreting the assets. 
The applicant submitted that he had established a clear right because he had proven 
that the respondents admitted that it owed him money. The word “clear right” relates 
to the degree of proof required to establish the right. In order to establish a clear right, 
the applicant had to prove on a balance of probability the right he sought to protect. If 
money is sought to be interdicted pending an action for its recovery, it must be shown 
that the money sought to be interdicted is identifiable with or earmarked as a particular 
fund to which the applicant claims to be entitled. The applicant failed in that regard, 
and the interim order obtained by him was set aside. 

City of Tshwane Metropolitan Municipality and others v Nambiti Technologies 
(Pty) Ltd [2016] 1 All SA 33 2 (SCA) 

Appeal – Moot issue – Court having a discretion notwithstanding that an appeal has 
become moot, to hear and dispose of it on its merits. 

The respondent (“Nambiti”) had been contracted to the first appellant (“the City”) to 
provide SAP support services until December 2012. In October 2012, the City 
published an invitation to submit tenders for those services. Nambiti was amongst 
those who submitted bids, but was informed that the tender was to be cancelled and 
a new tender issued. In the meantime, its services were effectively terminated and a 
new entity took over. Nambiti successfully sought relief in the High Court. The effect 
of the High Court’s order was to resuscitate the cancelled tender and compel the City 
to adjudicate and award the tender within two months of the order. That led to the 
present appeal. 

As the contract period of the tender the City was ordered to adjudicate was to expire 
shortly, the first question was whether the appeal still raised a live dispute. 

Held – In considering why the matter should not be dismissed in terms of section 
16(2)(a)(i) of the Superior Courts Act 10 of 2013, it had to be noted that the court has 
a discretion notwithstanding that an appeal has become moot, to hear and dispose of 
it on its merits. The usual ground for exercising that discretion in favour of dealing with 
it on the merits is that the case raises a discrete issue of public importance that will 
have an effect on future matters. The Court found that there was such an issue in this 
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case, with the result that the mootness of the appeal should not bar the court from 
addressing the merits. 

The Promotion of Administrative Justice Act 3 of 2000 gives effect to the right to just 
administrative action in section 33 of the Constitution. It provides for judicial review of 
administrative action. What constitutes administrative action was significant in this 
case. The definition has been broken into seven components, namely that there must 
be: (a) a decision of an administrative nature; (b) by an organ of State or a natural or 
juristic person; (c) exercising a public power or performing a public function; (d) in 
terms of any legislation or an empowering provision; (e) that adversely affects rights; 
(f) that has a direct, external legal effect; and (g) that does not fall under any of the 
listed exclusions. Whether the cancellation of a tender before adjudication is 
administrative action in terms of these requirements depends on whether it involves a 
decision of an administrative nature and whether it has direct, external legal effect. A 
decision not to procure services does not have any direct, external legal effect. No 
rights are infringed thereby. There can be no legal right to a contract. Therefore, the 
decision by the City to cancel the tender was not administrative action and was not 
susceptible to review in terms of the Promotion of Administrative Justice Act. 

The appeal was, accordingly, upheld with costs. 

Economic Freedom Fighters and others v Speaker of the National Assembly 
and others [2016] 1 All SA 520 (WCC) 

Non-joinder – Fundamental principle of law that a court should not at the instance of 
any party grant an order whereby any other party’s interests may be directly affected 
without formal judicial notice of the proceedings having first been given to such other 
party – Respondents were entitled to require the joinder of the other members of the 
scheme only if it is evident that those members have a sufficiently direct and 
substantial interest in the litigation in the sense that any order made in it might 
prejudicially affect their rights. 

Separation of issues – Uniform Rules of Court – Rule 33(4) – A court that is asked to 
make a separation order should not accede to the application unless it is able to form 
a clear view that it would indeed be convenient for the issues to be separated. 

The applicants were a political party represented in the national and provincial 
legislatures, and its members had seats in those legislatures. They sought an order 
declaring unconstitutional the provisions of the Parliamentary and Provincial Medical 
Aid Scheme Act 28 of 1975 which made membership of a certain medical aid scheme 
compulsory for certain office bearers and provided for deductions to be made from 
their monthly salaries in respect of their contributions to the scheme. According to the 
applicants, the provisions infringed upon the rights to freedom of association and 
property. 

The present judgment was concerned only with some preliminary matters in the 
pending constitutional challenge proceedings. Such preliminary points arose from a 
plea non-joinder. The first and second respondents contended in their answering 
papers that the President, the Chief Justice and the Minister of Finance were 
necessary parties to the proceedings, and that the applicants’ challenge could not 
competently be entertained until those persons had been joined. The non-joinder 
points came up for separate determination together with certain other interlocutory 
issues. 
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Held – A separation of issues for the purpose of hearing is exceptional in motion 
proceedings; even more so, when it happens before the papers are complete. If a 
separation is to be granted, it should be informed by the same principles that apply in 
terms of rule 33(4) in respect of actions. A court that is asked to make a separation 
order should not accede to the application unless it is able to form a clear view that it 
would indeed be convenient for the issues to be separated. The Court in this case 
decided to entertain the non-joinder point. 

It is a fundamental principle of law that a court should not at the instance of any party 
grant an order whereby any other party’s interests may be directly affected without 
formal judicial notice of the proceedings having first been given to such other party. 
This is so that all substantially and directly interested parties may be heard before the 
order is given, which is a matter of fairness. The respondents were entitled to require 
the joinder of the other members of the scheme only if it was evident that those 
members had a sufficiently direct and substantial interest in the litigation in the sense 
that any order made in it might prejudicially affect their rights. Based on the facts before 
it, the Court held that the proceedings would have to be stayed pending the joinder of 
the other office-bearers who were compulsorily members of the scheme. 

HL and another v Cathay Pacific Airways Ltd and another [2016] 1 All SA 543 
(GJ) 

Contempt of court – Deliberate non-compliance with court orders – Sanction – 
Conduct of the respondents displayed an unacceptable degree of arrogance and 
perceived inviolability on the part of its executive officers and a disregard for the rule 
of law – Penalty had to be commensurate with the degree of the contempt, the 
intention with which it was committed and the interests affected and had to act as a 
deterrent and be punitive. 

In 2008, the applicants obtained permanent residency in South Africa. They alleged 
that on the same date permanent resident permits were also issued to their three 
children. In July 2014, when the three children arrived at OR Tambo aboard a Cathay 
Pacific Airways flight from Hong Kong, immigration officials refused to allow the two 
younger children entry into South Africa on the ground that their residence permits 
were not reflected on the database of the Department of Home Affairs. The officials 
also concluded that the permits were fraudulent. Although the eldest child’s permit was 
recorded on the system he too was held in the facility on the ground that he had 
accompanied two minors who had produced fraudulent permits. It being after hours, 
the applicants’ attorney obtained an urgent interdict preventing the first respondent 
(“Cathay Pacific”) from boarding the two children on its flight. That order was ignored, 
and the children were boarded on a flight to Hong Kong. The applicants’ attorney 
therefore obtained a second court order, this time directing Cathay Pacific to return 
the children to OR Tambo airport, to admit them to South Africa and not to deport them 
without a court order. Once again, Cathay Pacific admitted that it had deliberately 
refused to comply with the second order. That led to a third order, in which similar 
directives were made. Despite service of the order, Cathay Pacific admitted that it 
deliberately refused to comply with the court order. 

The Court found that the respondents were in contempt of the three orders. 

Held – The conduct of the respondents displayed an unacceptable degree of 
arrogance and perceived inviolability on the part of its executive officers and a 
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disregard for the rule of law. The Court held that this was a case where Cathay Pacific 
was required to answer to the court for its conduct and its violation of section 165 of 
the Constitution. The penalty had to be commensurate with the degree of the 
contempt, the intention with which it was committed and the interests affected. It had 
to act as a deterrent and be punitive. 

The second respondent was in fact the airport manager for Cathay Pacific, and was 
found to have frustrated any meaningful engagement and who held out to the court 
that she was the most senior responsible person who had the power to make relevant 
decisions, when in fact she was not. She was fined R2 400 for her conduct. 

Cathay Pacific was fined R350 000, and was ordered to pay a sum equal to the cost 
of a premium economy class ticket for each of the applicants’ three children on a 
scheduled Cathay Pacific passenger flight from Hong Kong to OR Tambo. 

Mahaeene and another v Anglogold Ashanti Ltd [2016] 1 All SA 592 (GJ) 

Class action – Onus of proof – Promotion of Access to Information Act 2 of 2000 – 
Whether section 7(1) could apply to justify non-disclosure – Section 7(1) did apply 
because, despite the applicants not being cited parties in the certification application, 
they were by virtue of their membership of the class sought to be certified, implicated 
as interested parties. 

In terms of section 82 of the Promotion of Access to Information Act 2 of 2000, the 
applicants sought an order compelling the respondent to disclose specified 
information. 

As former employees of the respondent, the applicants suffered from silicosis and 
were contemplating an action to claim damages from the respondent based, among 
other grounds, on a failure to comply with statutory safety standards. The information 
sought was with a view to instituting such action. 

In refusing the request, the respondent relied on section 7(1), contending that the 
relevant proceedings had commenced and the information requested is susceptible to 
discovery in terms of rule 35 of the Rules of the High Court. The second ground 
invoked to justify refusal was that stipulated in section 50(1) – the respondents 
contending that the applicants had not met the threshold of “requiring” the requested 
information. 

Held – The applicants were entitled to information requested from a private entity only 
if they satisfied the provisions of section 50(1). An onus rested on the applicants to 
establish, prima facie, that they “required” the information. If the applicants met that 
test, they would be entitled to the information, unless section 7(1) applied to the 
subject matter of the request. The onus was on the respondent in the latter regard. 

The applicants were part of a group of persons whose actions were to be 
consolidated into a class action, and certification thereof as a class action was to be 
obtained. The records sought were needed to advise their attorney of their qualification 
to be part of the class action. The critical question then was whether section 7(1) could 
apply to justify non-disclosure. The Court held that section 7(1) did apply because, 
despite the applicants not being cited parties in the certification application, they were 
by virtue of their membership of the class sought to be certified, implicated as 
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interested parties. The traditional rules relating to the citation of parties did not apply 
to class actions – where the procedure was yet to be addressed by the rules of court. 

Finding that the applicants had not established that they needed the records as 
contemplated in section 50, the Court dismissed the application. 

 
Casey and another v FirstRand Bank Ltd [2016] JOL 33584 (SCA) 
Prescription-Irrevocable letter of credit – Whether invalid due to prescription of 
underlying claim – An irrevocable letter of credit is not accessory to the underlying 
contract and is distinguishable in law from a suretyship which is accessory to the 
principal obligation 

The first appellant was a customer of the Bank of America. He arranged with his bank 
for a standby letter of credit to be issued as security for a loan facility sought by the 
second appellant from the respondent. The standby letter of credit was payable by the 
Bank of America upon demand by the respondent. When the second appellant 
defaulted on repayment, the respondent demanded payment from the Bank of 
America, which paid the amount claimed as per the letter of credit and then debited 
the first appellant account with that amount. The appellants contended that the 
respondent was not entitled to claim payment on the letter of credit as its claim against 
the second appellant had prescribed, and the amount of interest claimed by the 
respondent on the capital advanced to the second appellant was in excess of that 
permitted in terms of the in duplum rule. They approached the high court for an order 
declaring that a debt owed by the second appellant to the respondent which was 
secured by a standby letter of credit, issued by Casey’s bankers, the Bank of America, 
had prescribed. However, the court a quo dismissed the application. 

Leave to appeal to the present Court was granted. 

Held that the appellants’ argument regarding the letter of credit was that it sought to 
equate the legal standing of a letter of credit with a suretyship. A letter of credit is 
wholly independent of the underlying contract between the customer of the bank and 
the beneficiary. It establishes a contractual obligation on the part of the issuing bank 
to pay the beneficiary in accordance with its terms. An irrevocable letter of credit is not 
accessory to the underlying contract and is distinguishable in law from a suretyship 
which is accessory to the principal obligation. It was therefore irrelevant whether the 
respondent’s claim had prescribed because when the respondent demanded 
payment, the validity of the letter of credit was beyond dispute. 

The appellants achieved partial success on appeal, solely in respect of the point 
regarding interest. The majority held that where interest is capitalised and interest is 
charged on interest, capitalised interest does not lose its character as interest and 
does not become part of the capital amount for the purposes of the in duplum rule. 
The respondent conceded that it should not have claimed more than the capital 
amount. 

Mushwana and Another v Bondev Midrand (Pty) Ltd and Others (1415/14) 
[2016] ZAGPPHC 43 (3 February 2016) 

Default judgment-rescission application-chosen domicile  



96 
 

This is an application for a rescission of a judgment that was obtained by default 
against the applicants on the 14th of May 2014.  As the said order was obtained in 
the absence of the applicant it is therefore a default judgment and subject to be set 
aside in terms of Rule 31(2)(B) of the Uniform Rules of Court. 

This application is opposed by the first respondent who is the applicant in the main 
application. The first respondent has for that purpose filed an opposing affidavit. 

The application for rescission is brought on the ground that the applicants were not 
served with a copy of the papers that resulted in the default judgment and that 
therefore they did not know that an application was brought against them. They 
contend on that basis that they were not in wilful default. Secondly, they blame the 
delay in the completion of the construction of their house on the difficult challenges 
that they had in having their house plans approved.   

The applicants describe themselves as follows, the first applicant as a design 
technician, and the second applicant as an electronic technician who at the time they 
launched this application were residing at […] Street, […] Wallberry Hill, Heuwelsig 
Ext, Celtisdal in Centurion. It is unknown when they started living at the 
aforementioned address. They are married to each other in community of property.  

With a financial loan secured from the third respondent, a registered company duly 
registered as such in terms of the company statutes of this country, the applicants 
bought the property known as Erf […], Midstream Estate, Extension 19 Township, 
Registration Division JR, Gauteng, measuring 1144m² (“the property”), from one 
Josephus Oosthuizen (“Oosthuizen”), on 23 March 2010. They contend that when 
they purchased the said property it was explained to them that there was a restriction 
imposed in the title deed in terms of which the construction of their dwelling had to 
commence sometime during 2006. As they purchased the property in 2010 they 
believed that the restriction had lapsed. Mainly because of Oosthuizen’s failure to 
comply with the building restrictions they were subjected to the payment of double 
levies on the same property. 

If a party to be served has chosen an address where he prefers to be served, service 
of the court papers may be effected by delivering or leaving a copy of such court 
process or document at the address so chosen. According to Cohen and Another v 
Lench and Another 2007 (6) SA 132 (SCA) paragraph 35 service must be at the 
exact chosen and not, for instance in the case of a townhouse, at the main gate of 
the complex. In a dispute as to whether a party served at the domicilium et 
executandi all that the plaintiff has to do is to prove that the defendant chose the said 
address. In Van der Merwe v Bonaero Park Edms Beperk 1998(1) SA 697 TPA at 
701 the Court cited with approval the following passage from Amcoal Colliries Ltd v 
Truter 1990(1) SA 1(A) at pages 5J-6B: 

“(if a man choses domicilium citandi the domicilium he chooses is taken to be 
his place of abode: (see Pretoria Hypotheek Maatschappij v Groenewald 1915 
TPD 170.) It is a well-established practice (which is recognised by Rule 
4(1)(a)(iv) of the Uniform Rules of Court) that, if a defendant has chosen a 
domicilium citandi, service of processes at such place will be good, even 
though it be a vacant piece of ground, or the defendant is known to be 
resident abroad, or has abandoned the property, or cannot be found.” 
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Accordingly service at the domicilium will be good even if it is clear that the process 
has not come to the notice of the applicants. This Court finds as a result that there 
was proper service of the first respondent’s process on the applicants at their 
chosen domicilium citandi et executandi. 

In order to succeed with their application for rescission of the default judgment, the 
applicants must show good cause for the rescission of the judgment.  An application 
for rescission of judgment is not an enquiry about whether or not to penalise a party 
for the failure to follow the rules and procedures. The question is always whether or 
not the explanation for the default gives rise to a probable inference that there is 
no bona fide defence. The discretion to rescind the judgment must always be 
exercised judicially and is primarily designed to enable the Court to do justice 
between the parties. 

On 29 November 2012 the first respondent sent the applicants an ultimatum to start 
building on or before 30 January 2013. They threatened to proceed with legal action 
to transfer the property to themselves as stipulated in clause 11 of the original Offer 
to Purchase the transaction. It is clear that up to this stage the applicant had not 
started building their house.  It is also clear that a new condition required them to 
start building their house on or before 30 January 2013.  It did not indicate when they 
should finish building their house.  It is their evidence that they started building their 
house before the end of January 2013. That is all that they were required to do 
according to the letter dated 29 November 2012 from the first respondent. Secondly, 
I have already pointed out that no document was placed before this Court containing 
clause 11 that required them to build their house within 18 months from the date they 
became the possessors of the property.  The Court has a discretion whether or not 
to grant an application for rescission of default judgment in favour of an applicant 
who having ascertained that an order has been granted against him in 
absentia takes expeditious steps to challenge the granting of such order and to have 
it set aside. Firstly I accept that the applicants were negligent in failing to advise the 
first respondent of their new address for service of legal processes but find that their 
negligence was not of such a nature as to prevent them from getting the relief they 
seek. Secondly the applicants have satisfied the requirements relating to bona fide 
and prima facie defence. In my view there is prima facie proof of good defence to the 
first respondent’s claim. In the premises the default judgment granted against the 
applicants cannot stand and should be set aside. 

Accordingly, the application is granted and the following order is made: The order 
granted by the Court on 14 May 2014 is hereby rescinded and set aside.The 
applicants are hereby granted leave to defend the first respondent’s application 
which resulted in the order granted on 14 May 2014.The normal rules of Court with 
regard to filing of further pleadings hereafter shall apply. The costs of this application 
for rescission shall be costs in the main application. 
 

Amalgamated Metal Recycling v Limpopo Scrap Metal CC (49343/2013) [2016] 
ZAGPPHC 71 (5 February 2016) 

Exception to particulars of claim-written contract not annexed- vague and 
embarrassing and prejudice-not proved  
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Rule 18(6) of The Uniform Rules of Court- vague and embarrassing and prejudice-
not proved  

Plaintiff issued summons against defendant for payment of an amount of 
R1618336.46 for cash/loan advances paid by plaintiff to defendant as a result of a 
partly oral and partly written agreement entered into by the parties. The instant 
judgement is on an exception raised by defendant to plaintiff's particulars of claim. 
Defendant has abandoned its claim in as far as interest is concerned. I will therefore 
give no ruling on this aspect. 

Defendant argued that plaintiff is obliged, in terms of Rule 18 (6), to annex to his 
particulars of claim, a written contract upon which its claim is based. That by so 
doing, defendant would be in a position to determine the terms relied upon by 
plaintiff. It was further argued that failure to annex the said written agreement to the 
particular of claim renders same to fail to disclose the cause of action, alternatively 
vague and embarrassing. 

In paragraph 5A of its amended particulars of claim, plaintiff alleges that portion of 
the written agreement included, inter alia, a detailed ledger which was to be 
compiled by it, various purchase/credit notes referred to in such ledger, defendant's 
corresponding invoices, various bridge slips together with corresponding inventory of 
goods supplied and the ad hoc confirmation of defendant's indebtedness. It is 
necessary to mention that, that portion of the written contract was not annexed to the 
particulars of claim. 

Notwithstanding the initial averment that the necessary documents required to 
support its claim are voluminous and cannot be annexed to particulars of claim, 
plaintiff discovered same before respondent raised the instant exception. It is on this 
basis, among others, that plaintiff argues that the exception is without merits. It was 
contended on behalf of plaintiff that the material portion on which it relies have been 
sufficiently stated in paragraph 5 of the particulars of claim so as to enable defendant 
to plea. 

Defendant contended that the documents annexed/discovered by plaintiff, to wit, the 
ledger comprises of what happened after the contract on which the claim is based 
was concluded. It was further argued that the Rules as they provide, make it 
compulsory for plaintiff to annex a true copy of the written contract. 

Rule 18(6) of The Uniform Rules of Court provides as follows: 

"A party who in his pleading relies upon a contract shall state whether the contract is 
written or oral and, where and by whom it was concluded, and if the contract is 
written a true copy thereof or of the part relied on in the pleading shall be annexed to 
the pleading." 

In support of its contention, plaintiff referred the court to the decision in South African 
Railways and Harbours v Deal Enterprises (PTY) LTD 1975 (3) SA 944 (W) as 
authority for the submission that the furnishing of a written contract would not always 
be regarded as strictly necessary for the purposes of enabling the defendant to plead 
or to tender. 
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The argument that the documents annexed by the plaintiff cannot be regarded as a 
true copy of the written contract entered into by the parties or a portion relied upon 
by plaintiff is valid. They can at the least, amount to evidence of whatever happened 
pursuant to the contract, if any, entered into by the parties. What defendant is 
entitled to is a true copy of a written contract on which the plaintiff s claim is based 
as provided in Rule 18(6). 

I am in agreement with the reasoning of Traverso DJP in Absa Bank Ltd v Zalvest 
Twenty (Pty) Ltd2014 (2) SA 119 (WCC) that Rule 18(6) is formulated on the 
assumption that a party is able to annex a true copy of a contract and that it was not 
intended to preclude a party to a written contract from enforcing his rights in terms 
thereof if he is, for valid reasons, unable to annex it. 

However, the other documents referred to in paragraph 5A of the plaintiffs particulars 
of claim were, in the same way as the ledger, created after the alleged contract was 
concluded. They therefore could not, as argued by defendant, be part of the written 
contract. Plaintiff does not furnish any reasons why it is unable to annex a true copy 
of the written contract. It does not appear from the particulars of claim that it is not in 
possession of the said contract or that it is impossible for it to annex it. It appears 
that it is not the contract itself that is too voluminous to be annexed. It is the ledger, 
purchase/credit notes, defendant's corresponding invoices of goods supplied 
(paragraph 5A.1-5) that are. The defendant is entitled to see if what is alleged in 
paragraph 5A is indeed part of the written contract. 

 Plaintiff argued, based on the decision in Nxumalo v First Link Insurance Brokers 
(PTY) LTD 2003 (2) SA (620), that defendant bears the onus of proving both 
vagueness amounting to embarrassment and embarrassment amounting to 
prejudice. He further argued that in the instant matter defendant does not allege that 
he will suffer prejudice if he were to plea on the particulars of plaintiff's claim as they 
now stand. I agree that what defendant did was to make a bold submission to the 
effect that plaintiff is obliged to annex the contract without showing that its failure to 
do so causes embarrassment amounting to prejudice. It is on this basis that I am 
unable to find any prejudice on the part of defendant. 

 Moseneke J, as he then was, in Nxumalo (supra), stated that in such cases, 
defendant can make use of a number of other provisions at its disposal for example 
Rule 35 to require the written contract on which the claim is based. In my view the 
same sentiment find application in this instant case. The defendant may make use of 
the provisions referred to in Nxumalo to compel the plaintiff to annex a true copy of 
the written contract to its particulars of claim. 

I conclude that defendant failed to prove that plaintiff particulars of claim are vague 
and embarrassing and that he suffered prejudice as a result. In the circumstances 
the following order is made:The exception is dismissed with costs. 

Standard Bank of South Africa v Maimela (62128/2015) [2016] ZAGPPHC 67 (11 
February 2016) 

Summons-appearance to defend the action within two weeks-not ten days 
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Rule 19 (1) of the Uniform Rules-ten days and section 24 of Superior Courts act 
conflict 

The plaintiff issued a simple summons against the defendant in which the defendant 
was informed that he had an opportunity to enter an appearance to defend the action 
within two weeks from date of service of the summons. 

At first blush this determination of the period available to the defendant to enter an 
appearance to defend appeared to be at variance with the provisions of Rule 19 (1) 
of the Uniform Rules, which sub-rule reads: 

'19 Notice of Intention to Defend 

(1) Subject to the provisions of section 27 of the Act, the defendant in every 
civil action shall be allowed ten days after service of summons on him within 
which to deliver a notice of intention to defend, either personally or through his 
attorney: Provided that the days between 16 December and 15 January, both 
inclusive, shall not be counted in the time allowed within which to deliver a 
notice of intention to defend.' 

The question therefore arose whether the summons was invalid in this form, even 
though the defendant had entered an appearance to defend, consequent upon which 
plaintiff had applied for summary judgment. No opposing affidavit was filed. If the 
summons was a nullity, summary judgment could not be granted. 

 A 'day' is defined in the Rules as a business day. Weekends and public holidays are 
excluded when days are calculated for purposes of the Rules. Section 24 contains 
no reference to public holidays or weekends and does not include a determination of 
the dies non. The issues of how a public holiday or dies non are to be dealt with in 
any future calculation do not arise in the present matter and are best left for later 
determination if such should be required. 

It is, however, clear that there is an apparent conflict between the Rule and section 
24 of the Act. As Mr Riley has pointed out such conflict must be resolved as laid 
down in section 51 of the Act, which provides that the Rules in existence at the 
commencement of the Act will remain applicable unless they are inconsistent with 
the Act; until amended or repealed. Summons was issued in this matter after the 
commencement date of the Act. In the light of the conflict the Act's determination 
that appearance must be entered within two weeks from date of service must be 
applied. 

The summons is therefore valid, which means that plaintiff is entitled to the summary 
judgment it seeks. The following order is made:Summary judgment is granted as 
prayed for. 

  

Ginindza and Others v Speaker of the National Assembly and Others 
(1538/2015) [2016] ZAGPPHC 91 (19 February 2016) 

Res judicata-same issue-parties are different-cause of actionnot the same-dismissed 

The applicants lodged a complaint with this Court under the provisions of the 
Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 (“the 
Equality Act"). The basis of the complaint is that they have been unfairly 
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discriminated in that the payment of their benefits to the Kangwane Pension Fund 
(“the Fund”) has been suspended with effect from 1 March 2006 because of 
government’s refusal to make any contributions to the Fund. Government continues 
to make contributions to the pension funds of former members of Parliament/TBVC 
states and self governing territories. 

The applicants are members, pensioners and beneficiaries of the Fund established 
by the Kangwane Pension Fund Act 6 of 1989 (“the Act”). They act in person in 
these proceedings and are represented by Mr M S Ginindza who is also a member 
of the Fund. Former members of Parliament/TBVC states and self governing 
territories receive payment of their pension in terms of section 246 of the Interim 
Constitution from privately managed arrangements. The applicants contend that they 
have been excluded from such arrangement unfairly as they performed same work 
with their former members of Parliament/TBVC states and self governing territories. 
They have been receiving unequal pay for equal work performed and this 
accordingly constitutes unfair discrimination. 

Referral of this complaint to this Court is being challenged on the following grounds, 
viz, res judicata, no prima facie case of unfair discrimination has been made out, and 
unreasonable delay in instituting proceedings in this Court. 

Res judicata 

The respondents contend that the same issue involved in these proceedings has 
been finally disposed of in the previous litigation. The complainants dispute this on 
the basis that the parties are different and that the cause of action in the present 
matter is not the same as in the previous matters. 

Res judicata is defined as follows in Garner et al Black’s Law Dictionary 10th edition 
by Thomson Reuters, 2014: 

“[Latin 'a thing adjudicated’] (17 c) 1. An issue that has been definitely settled by 
judicial decision. 2. An affirmative defence barring same parties from litigating a 
second lawsuit on the same claim, or any other claim arising from the same 
transaction or series of transactions and that could have been - but was not - raised 
in the first suit ” 

Griesel J held in Lourens v Speaker of the National Assembly 2015 (1) SA 
618 (EqC) that the fact that the present matter is brought in the Equality Court as 
suggested by the applicant, does not detract from the fact that the same legal 
principles have to be applied in order to decide whether or not Parliament has a duty 
to translate national legislation. In this matter the applicant sought relief against 
Parliament to oblige it to translate all legislation into all the official languages. That 
relief was rejected and the question as to Parliament’s translation duty was regarded 
as re judicata. 

Res judicata 

In Kangwane Members Pension Fund v Government of the RSA case number 
29849/09 (6 October 2010) the applicants sought relief aimed at ordering the 
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Government of South Africa to make contributions to the fund to enable it to pay 
pensions to its members. In the present matter the applicants sought to interdict the 
cutting off by the state of the payment of pension benefits to them since March 2006. 
According to them section 246 of the previous Constitution, section 27(2) of the 
Constitution and Schedule 6 read with section 29(2) and (4)(a) of Act 4 of 2000 
guarantee that the payment of pensions shall continue and shall not be diminished 
and the state must take legislative and other measures within its available resources 
to achieve the progressive realisation of this right. In the Kangwane Members 
Pension Fund v Government of South Africa above and in the complaint before this 
court the applicants relied on the provisions of section 246 of the previous 
Constitution. Without even analysing the provisions of this section, the High Court in 
the Kangwane Members Pension Fund v Government of the RSA above held that 
the fund to which the applicants are members is a defined contribution fund and not 
a defined benefit fund. The court further held that the state is under no obligation to 
make a contribution or to make good any shortfall. This decision has not been 
appealed. The applicants also referred the same matter which was adjudicated in the 
High court to the Constitutional Court for direct access. The matter was dismissed 
with costs. 

I am of the view that the same legal principles which were applied in the previous 
matters have to be applied in this matter to determine whether or not the suspension 
of the payment of pension benefits of the applicants constitutes unfair discrimination 
as alleged. I do not agree that same parties as in the previous matters are not 
involved as alluded to by the applicants. All these proceedings were instituted by the 
applicants against either the Government of the Republic of South Africa, The 
President and or Parliament. The issues that were raised in the previous matters, for 
an example, in the High Court, the issue of whether the fund to which the applicants 
are members, was a defined benefit or contribution fund are still being raised in this 
matter. This issue has been disposed of in the High court. It appears from the papers 
that the applicants are challenging the decision of the High court regarding this 
issue. The Equality court is not an appeal court. I therefore find under the 
circumstances that the argument by the respondents has merit. I also do not agree 
that because the High Court matter was dismissed on the ground of locus standi, it 
was not a dismissal on the merits. The court in the Kangwane Members of the 
Pension Fund matter referred to supra on page 4 line 13 clearly pointed out that 
legal standing is not only a procedural question but also a question of substance. 
Further to this a reading of that judgment clearly indicates that merits were also dealt 
with. The Constitutional Court matter was also dismissed on the ground that there 
are no prospects of success in the matter. Under the circumstances it is my view that 
the application falls to be dismissed. 

No prima facie case of unfair discrimination has been made out. 

The application is dismissed. 

Van den Heever N.O. and Others v Aon South Africa (Pty) Ltd (40332/2013) 
[2016] ZAGPJHC 10 (5 February 2016) 

Res iudicata and issue estoppel – requirement of res iudicata – threefold – same 
parties, same cause of action and same relief – relaxation of requirements of res 
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iudicata – onus of proof – defendant failing to make out case for – special plea 
dismissed. 

In short, the matter brings into sharp focus the principles attached to res iudicata and 
issue estoppel, which if upheld in this matter, having regard to the declarations in the 
two separate actions, would, “either destroy or postpone the operation of the cause 
of action”, of the plaintiffs as enunciated inBrown v Vlok. 

The background and summary of the common cause facts, leading up to the 
litigation, have been sketched succinctly in both the opposing heads of argument, 
and in exhibits “D1” and “D2”, submitted by the defendant’s counsel.  I shall, in 
avoiding any repetition, borrow extensively from such summation. 

The special plea raised by the sole defendant in the present action, AON South 
Africa (Pty) Ltd (“the defendant” or “AON”), stems from the fact that an action was 
previously instituted in this high court under case number 4445/2007 (“the first 
action”).  Judgment was given in the first action by my brother, Monama J on 23 
November 2011.  I shall, in due course, revert to the effect of the latter 
judgment.  Suffice to mention at this stage that the judgment of Monama J was taken 
on appeal to the Supreme Court of South Africa (“the SCA”).  The SCA handed down 
its judgment on 30 November 2012. 

In the first action, which served before Monama J, the learned judge in his judgment, 
which was attached to the papers before me, summarised the particulars of claim 
and which I hereby paraphrase: the plaintiffs instituted action to recover monies 
transferred out of the fourth plaintiff’s (Protector Group Holdings (Pty) Ltd – in 
liquidation) banking account during 8 March 2004, and paid into the account of the 
second defendant (Glenrand MIB Ltd) on 22 June 2004.  Further that the claims (A, 
B, C, D, E and F as formulated), were based on the contravention of sec 38 of Act 61 
of 1973, alternatively on enrichment, alternatively on breach of sec 26 of 
the Insolvency Act 24 of 1936, and the breach of fiduciary duties by inter alia, the 
fourth and fifth defendants, Harpur and Mansfield, respectively.  Lastly, that the claim 
was vehemently opposed by the first defendant (Glenrand MIB Financial Services 
(Pty) Ltd, second defendant (Glenrand MIB Ltd), fourth and fifth defendants, and that 
the seventh defendant (Van Rensburg), were not opposing the claim. 

Monama J, pursuant to considering the papers and hearing oral evidence, concluded 
that the plaintiffs in the first action were entitled to judgment in the amount of R50 
million plus interest against the first defendant (Glenrand MIB Financial Services 
(Pty) Ltd) in terms of sec 26 of theInsolvency Act.  And further found that there was a 
disposition of property which was without value and the fourth plaintiff (Protector 
Group Holdings (Pty) Ltd – in liquidation) was insolvent at the relevant 
time.  Monama J also made other orders which are not relevant for present 
purposes.  The same would seem to be the case regarding most of the oral evidence 
led at this trial, which I deal with later below. 

In the particulars of claim, the plaintiffs allege, inter alia, that: the first and the second 
plaintiffs’ act in these proceedings in their official capacities as the joint liquidators of 
the third plaintiff; the third plaintiff is Financial Services which company was placed in 
final winding-up by order of the high court on 8 April 2013; Financial Services was 
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placed in winding-up because it was unable to pay its debts, as contemplated in sec 
345 of the Companies Act 61 of 1973 (“the 1973 Act”), read with Item 9 of Schedule 
5 of the Companies Act 71 of 2008 (“the 2008 Act”); that based on the merger 
between Glenrand MIB (Pty) Ltd (“Glenrand”) and the defendant (AON), the 
defendant took over all the property and all obligations of Glenrand in terms of 
subsections 116(6) and (7) of the 2008 Act; and that Glenrand was deregistered on 
16 November 2011. 

The plaintiffs further allege that, in regard to the amount of R50 000 000,00 (fifty 
million rand) as well as the interest thereon of R997 468,57 (nine hundred and ninety 
seven thousand four hundred and sixty eight rand and fifty seven cents), mentioned 
in the background matrix, that such amount was transferred from the trust account of 
Edward Nathan to Glenrand’s bank account, where it was received on behalf of the 
third plaintiff.  Glenrand credited the third plaintiff with the amount of the funds 
transferred on 22 June 2004.  The said amount and accrued interest constituted the 
“property” of the third plaintiff, as contemplated in sec 2 of the Insolvency Act 24 of 
1936 (“the Act”).  

In addition, the plaintiffs allege that, as at 22 June 2004, the third plaintiff was 
indebted to Glenrand in the amount of R38 258 722,63 (thirty eight million two 
hundred and fifty eight thousand seven hundred and twenty two rand and sixty three 
cents).  This amount was also referred to in the background matrix.  It was the 
amount paid by way of set-off against the credit in favour of the third 
plaintiff.  Additionally, the plaintiffs allege that, the board of directors of the third 
plaintiff having resolved to declare a dividend in favour of Glenrand in the amount of 
R11 741 277,00 (eleven million seven hundred and forty one thousand two hundred 
and seventy seven rand), on 13 June 2005, such amount was paid by way of set-off 
against the credit in favour of the third plaintiff on 13 June 2005.  Furthermore that, 
after the payment of the dividend on 13 June 2005, a balance of R997 468,94 (nine 
hundred ninety seven thousand four hundred and sixty eight rand and ninety four 
cents), remained in favour of the third plaintiff in Glenrand’s bank account. In regard 
to the third plaintiff’s indebtedness to PGH, the plaintiffs allege that this was 
confirmed by the order of SCA on 30 November 2012, read with the order issued by 
the high court on 23 November 2011 in the first action. 

The above approach of scrutiny of the pleadings in both actions, additionally shows 
that the second and the third requirements of res judicata have not been met.  In 
regard to the ‘same cause of action’ requirement, the Court in National Sorghum 
Breweries, supra, at p 239 dealt extensively with the nature of the requirement.  Prior 
to that, and in Janse van Rensburg NO and Others v Steenkamp and Another, the 
Court held, inter alia, that the court was required to compare the relevant facts of the 
two cases upon which reliance was placed for the contention that the cause of action 
was the same in both.  In the present matter, it is more than plain that in the first 
action six claims were framed against the defendants.  In that action, claim F is 
irrelevant for present purposes since no relief was sought in connection therewith 
against the third plaintiff in the second action, nor against the defendant in the 
second action (AON) or its predecessor.  The remaining claims in the first action, 
concerned payments made on 10 March 2004, including the payment of R50 000 
000,00 (fifty million rand) paid into the trust account of Edward Nathan, as discussed 
earlier in this judgment. As argued by the plaintiffs in the second action, the subject-
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matter of the claims in the second action is entirely different from the one in the first 
action.  For the sake of repetition, in the second action, claim A is for payment of an 
amount of R38 258 722,63 together with interest a tempore morae based on a 
payment made to the defendant’s predecessor Glenrand MIB Ltd on 22 June 
2004.  Claim B, and in the alternative claim C, is for payment of an amount of R11 
741 277,00 together with interest a tempore morae paid to the defendant’s 
predecessor on 13 June 2005.  Finally, claim D is for payment of an amount of R997 
468,94 being the balance in favour of the third plaintiff held in the defendant’s bank 
account.  It is once more plain that the causes of action in respect of the claims in 
the second action differ from the causes of action in the first action, despite the 
defendant’s contentions to the contrary. 

It is equally more than plain that none of the factors pleaded in para 9 of the 
defendant’s special plea in question are in fact supported by what appears from the 
pleadings on the merits in the two actions, as submitted by the plaintiffs.  There is no 
pronouncement by the courts on the claims as aforesaid in the second action for the 
simple reason that they have not yet served before the courts. It is also so that 
claims A, B and C could not have been adjudicated upon in the first action since they 
are now brought by the liquidators of the third plaintiff in the second action in terms 
of sec 340(1) of the 1973 Act, as read with sec 32(1) of the Insolvency Act or the Act 
(cf Janse van Rensburg NO and Others, supra).  It is also undisputable that the third 
plaintiff (Financial Services) in the second action was not in liquidation when the first 
action was finally disposed of by the SCA when its judgment was delivered on 30 
November 2012. 

The defendants have argued for the relaxation of the traditional requirements for a 
successful plea of res judicata. In this regard, it was argued that, “… having regard to 
the introduction of fairness and equity and our courts striving to see that justice is 
done between two litigating parties, a court should, we submit, also have regard to 
those events that may have ensured (sic) from previous litigation between the 
parties”.  (See para 14 of the heads of argument.)  Reliance was placed on several 
case law, including Royal Sechaba Holdings v Coote and Another 2013 (6) SA 
499 (SCA). 

I have had regard to these authorities.  Having considered all the relevant 
circumstances of this particular matter, I have come to the conclusion that no 
credible reasons have been advanced for the relaxation of the requirements of res 
judicata. To do that in this case, will lead to inequity and unfairness as envisaged 
in Prinsloo NO, supra, at paras [23] to [26].  The result is that the special plea raised 
by the defendant ought to be dismissed with costs, including the costs of senior 
counsel.In the result the following order is made:The defendant’s special plea is 
dismissed with costs.  The costs shall include the costs of senior counsel. 

 

 

Navin Naidoo v The Standard Bank of South Africa (20595/14) [2016] ZASCA 
9 (9 March 2016) 
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National Credit Act 34 of 2005 – notice in terms of s 129(1) – purpose is to bring 
default to the attention of a consumer – on appellant’s own pleadings he had been 
aware of the notice and had responded thereto – defence amounts to an abuse of 
process – appeal dismissed. 

Nkabinde v The Judicial Service Commission (20857/2014) [2016] ZASCA 
12 (10 March 2016) 
 
Complaint against judge lodged with the Judicial Service Commission (JSC) in 2008, 
and investigated in terms of procedure for alleged judicial misconduct applicable at 
that time – investigation and outcome set aside by court order, and inquiry begun de 
novo in 2011, by which time a new procedure was applicable in terms of 
amendments to the Judicial Service Commission Act 9 of 1994 (JSCA) – JSC 
following new procedure and establishing a Judicial Conduct Tribunal – whether the 
new procedure impermissibly retrospectively applied – no substantive rights affected 
– application of new procedure sensible, fair and just – not impermissible – whether 
s 24 of the JSCA, by permitting a prosecutor to be involved in the collection and 
leading of evidence before the Tribunal is in breach of the doctrine of the separation 
of powers and unconstitutional and affects judicial independence – prosecutor not 
part of the executive, and independence guaranteed by s 179 of the Constitution – 
Tribunal hearing conducted in an inquisitorial manner – prosecutor not involved in 
making of decision by Tribunal or JSC – doctrine of the separation of powers not 
infringed and judicial independence not threatened – s 24 of the JSCA accordingly 
not unconstitutional. 
 
The Supreme Court of Appeal (SCA) dismissed an appeal by the appellants, against 
an order of the Gauteng Local Division, Johannesburg. Accordingly, the SCA refused 
to set aside as unlawful certain steps taken by the Judicial Service Commission 
(JSC) in investigating a complaint of judicial misconduct against Justice Hlophe, 
Judge President of the Western Cape Division of the High Court, Cape Town, and 
also refused to declare s 24 of the Judicial Service Commission Act 9 of 1994 
(JSCA) unconstitutional. The issues before the SCA were as follows: (i) whether the 
JSC had impermissibly retrospectively applied a procedure that was not in place at 
the time when the complaint was laid; (ii) whether, if the new procedure was 
applicable, the complaint had been validly laid; and (iii) whether the new procedure 
violated the principle of the separation of powers and was unconstitutional to the 
extent that it made provision for a prosecutor to assist the appointed Judicial 
Conduct Tribunal (Tribunal) at the hearing of the complaint. The facts of the matter 
are as follows. In 2008, a complaint was laid by eleven members of the 
Constitutional Court (including the appellants) against Justice Hlophe. The basis of 
the complaint was that he had allegedly approached the appellants, Justice 
Nkabinde and Justice Jafta (who was an Acting Judge at the time), and sought to 
improperly influence their decisions in a number of matters which concerned the 
lawfulness of searches and seizures conducted in a criminal investigation into, 
amongst others, Mr (now President) J G Zuma, Thint Holdings (Southern Africa) 
(Pty) Ltd and Thint (Pty) Ltd. 2 2 At the time that the complaint was lodged, the 
procedure for investigating and resolving complaints of judicial misconduct was 
regulated by certain Rules established by the JSC, pursuant to its powers as 
provided for in s 178(6) of the Constitution (the old Rules). However, the 
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investigation and hearing of the complaint ran into numerous obstacles, and various 
decisions by the JSC were set aside in a number of court decisions. Eventually, in 
2012, following a change in the composition of its membership and another 
unfavourable court ruling, the JSC resolved that the investigation be started afresh. 
However, by that time a new procedure had been put in place, as a result of 
amendments to the JSCA. The JSC accordingly proceeded in terms of the new 
procedure. The first argument raised by the appellants was that this amounted to an 
impermissible retrospective application of the new procedure, as they had laid the 
complaint while the old Rules had been in force. The SCA rejected this argument on 
the basis that the appellants were unable to demonstrate that any substantive rights 
had been affected. It had previously been accepted by the SCA, in a prior judgment 
related to this matter, that the inquiry should start afresh. The appellants’ second 
argument was that, if the new procedure did apply, then the complaint was invalid as 
it had not been made under oath, as is required by the new procedure. The SCA 
refused to uphold this argument as (unlike in the case of the first argument) the 
consequence of this would in fact be an infringement of the substantive rights of the 
parties. In addition, and in any event, the requirements of the new procedure had 
been substantially complied with in that, inter alia, the complainants had confirmed 
the complaint and the facts giving rise to it by way of affidavit and oral evidence. The 
appellants’ third argument was that the new procedure was unconstitutional in that it 
breached the principle of the separation of powers. The basis of this argument was 
that the Tribunal, which would hear the evidence relating to the complaint, was 
empowered in terms of s 24 of the JSCA to appoint a prosecutor to be involved in 
the collection and leading of evidence. The SCA held that a prosecutor is not a part 
of the executive, and his or her independence is guaranteed by s 179 of the 
Constitution. In addition, the Tribunal hearings are conducted in an inquisitorial 
manner, and the prosecutor is not involved in the making of the decision of the 
Tribunal. And finally, the Tribunal decision is merely a precursor to the ultimate 
decision regarding the complaint, which is made by the JSC itself. Accordingly, the 
involvement of a prosecutor does not render the section unconstitutional. The SCA 
concluded by noting that this case had tarnished the judicial image, and that each of 
the protagonists, including the JSC had contributed to the more than seven year 
delay in finalising the matter. The SCA noted that ‘[t]here should be a concerted 
effort and determination on the part of everyone concerned for the matter finally to 
be put to rest. It should be dealt with and finalised with all deliberate speed, with due 
regard to the rights of all concerned.’ --- ends --- 
 

Member of the Executive Council for Finance and Economic Development, 
KwaZulu-Natal v Masifundisane Training and Development College CC [2015] 
JOL 33658 (SCA) 

Civil procedure – Application – Dispute of fact – Dispute incapable of resolution on 
papers – Respondent should have anticipated dispute and proceeded by way of 
action instead of application – Application dismissed 

The respondent entered into an agreement with the Department of Economic 
Development, KwaZulu-Natal (the department) in May 2006, in terms of which the 
respondent was to assist the department in developing primary, secondary and 
tertiary co-operatives registered in terms of section 7 of the Co-Operatives Act 14 of 
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2005, over a period of three years. The establishment of the co-operatives was 
aimed at encouraging and supporting a variety of economic enterprises, where 
individuals could work together to advance the business of each co-operative. 

Over time, the department formed the view that the respondent’s claims in terms of 
the agreement were unjustified. It therefore delayed and then withheld payment, and 
eventually cancelled the agreement. 

The respondent successfully instituted application proceedings in the high court for 
payment of the amount alleged to be due to it. 

The defences raised by the department, were the only issues on appeal. It was 
contended that the agreement was correctly classified as a Public Private 
Partnership (“PPP”) agreement as defined in regulation 16.1 of the Treasury 
Regulations issued in terms of the Public Finance Management Act 1 of 1999. It was 
submitted that because the requisite approvals of the Treasury were not obtained in 
terms of regulation 16 prior to the conclusion of the agreement, the agreement was 
not binding on the department. The second defence was that the respondent should 
have anticipated that a material dispute of fact would arise on the papers and 
proceeded by way of action and not application. The court below rejected the 
defences, finding that the parties never intended to conclude a PPP agreement. In 
addition, any disputes of fact were not material and did not have to be referred for 
the hearing of oral evidence. That led to the present appeal. 

Held that the issue of whether the agreement was correctly classified as a PPP 
agreement was raised for the first time as a point in limine in an answering affidavit. 
It was dealt with in a perfunctory manner with no reference to the detailed 
requirements of the regulations in that regard. As the issue was one of considerable 
importance to private parties concluding contracts with government institutions and 
to those institutions, it required for its proper determination a more careful 
consideration than that which had been provided in the present case. The Court 
therefore found it unnecessary and undesirable to decide the issue. 

That left the issue of whether the court below erred in finding that the disputes of fact 
on the papers were not material and did not have to be referred for the hearing of 
oral evidence. 

At the heart of the dispute as to whether the respondent was entitled to payment was 
the issue of whether it had achieved specified deliverables in terms of the agreement 
which entitled it to payment. There was a dispute of fact incapable of resolution on 
the papers in that regard. The court below accordingly erred in deciding the matter 
when there was a dispute of fact incapable of resolution on the papers. The 
respondent should have realised that before proceeding by way of application and 
should have done so by way of action. 

The appeal was upheld and the respondent’s application dismissed. 

Blose v Ethekwini Municipality [2015] JOL 33306 (SCA) 
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Admissions – Withdrawal of – Where a withdrawal of a prior admission is sought, the 
party seeking the withdrawal should make a substantive application in regard 
thereto, explaining under oath, that the admission was an error, the circumstances 
under which the error was made and satisfying the court that the withdrawal of the 
admission will not prejudice the other party – 

Rule 28(11) of the Magistrates’ Courts Rules – Application to reopen case – Court’s 
discretion explained on appeal 

The appellant was arrested and detained after he was pointed out as having 
assaulted a third party at the scene of a motor vehicle collision. After his release, he 
sued the respondent for damages in respect of alleged unlawful arrest, search and 
detention. 

The action was defended by the respondent. The initial plea filed by the respondent 
was subsequently amended. The amendment included what amounted to a 
withdrawal of an admission. It was not clear from the record which procedures were 
employed to give effect to the said withdrawal. 

The trial proceeded on the basis that the amendment had been effected. After both 
parties had tendered evidence and closed their respective cases, the respondent 
argued that the appellant had not proved compliance with the provisions of section 
3(1)(a) of the Institution of Legal Proceedings Against Certain Organs of State Act 40 
of 2002. Section 3(1)(a) provides for notice of intended legal proceedings to be given 
to an organ of State. In response to the respondent’s contention, the appellant then 
applied to reopen his case in order to submit a copy of a letter which constituted 
proof of compliance with section 3(1)(a). 

Held that while there was no objection to the proposed amendment, where a 
withdrawal of a prior admission is sought, the party seeking the withdrawal should 
make a substantive application in regard thereto, explaining under oath, that the 
admission was an error, the circumstances under which the error was made and 
satisfying the court that the withdrawal of the admission will not prejudice the other 
party. No such procedure appeared to have been followed in this matter. However, in 
light of the conclusion at which the court had arrived, it was unnecessary to pursue 
that issue. 

In considering an application to reopen a party’s case, the court has a discretion. 

In Magistrates’ Courts, leave to adduce further evidence, or leave to reopen a case, 
is governed by rule 28(11) of the Magistrates’ Courts Rules which provides that 
“either party may, with the leave of the court, adduce further evidence at any time 
before judgment; but such leave shall not be granted if it appears to the court that 
such evidence was intentionally withheld out of its proper order”. The magistrate’s 
whole approach to the question of reopening the plaintiff’s case was found to be 
flawed. She clearly misconstrued the notion of prejudice in finding that both parties 
were at risk of prejudice were the application to lead further evidence to be granted. 
In truth, to have refused the introduction of further evidence was extremely 
prejudicial to the appellant, while there was no evidence or suggestion that the 
respondent would have been prejudiced by allowing the appellant’s case to be 
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reopened. Furthermore, the magistrate paid lip service to the need to bring the case 
to a final conclusion. The fact that the magistrate did not exercise her discretion 
properly and judiciously seemed to have escaped the court below. It failed to 
properly analyse the approach of the magistrate in considering the application to 
reopen the appellant’s case. If it had, it would have come to a different conclusion 
since it would have found that the magistrate had clearly not exercised her discretion 
judicially. That was a misdirection on the part of the court below rendering the 
present court free to interfere with its decision. 

The appeal was upheld, and the matter was remitted to the magistrate in order to 
hear further evidence from the appellant relating to proof of compliance with the 
provisions of section 3(1)(a). 

Singh and another v Mount Edgecombe Country Club Estate Management 
Association 2 (RF) NPC and others [2016] JOL 35169 (KZD) 

Motion proceedings – Dispute of fact – Disputes of fact in motion proceedings – Final 
order granted if facts averred by applicant justify such order – Facts must be 
admitted by respondent – Facts must be alleged by respondent – 

Motion application- Mandament van spolie -Property – Incorporeal rights – 
Possession of incorporeal rights – Rights protected against spoliation by mandament 
– Mandament van spolie not concerned with protection or restoration of rights – 
Restoration of factual possession of which spoliatus has been unlawfully deprived 

In three applications before the Court, the conduct rules of the Mount Edgecombe 
Country Club Estate Management Association 2 (RF) (NPC) were challenged. For 
ease of reference, the court referred to the country club as “the respondent”. the first 
applicant in the first application was the applicant in the second and third 
applications, and was referred to simply as “the applicant” in the court’s judgment. 

In the first application (“the rules application”), the two applicants sought an order 
declaring certain specified rules of the conduct rules to be declared unlawful and to 
be regarded as pro non scripto. The respondent instituted a counter application in 
which it sought an order declaring that it was entitled to suspend the use of the 
access cards issued to the applicant, his invitees and members of his family, 
together with the biometric access for such persons, for as long as certain fines 
issued to him pursuant to the conduct rules had not been paid. In the second 
application (“the spoliation application”), the applicant sought confirmation of a rule 
nisi directing the respondent to reactivate his access cards and the biometric access 
of his family. In the third application (“the trespass application”), the applicant sought 
an order directing the respondent to allow certain contractors engaged by him 
access to the estate and a further order restraining the respondent, or any person 
acting through or with its instructions, from entering upon various specified 
immovable properties within the estate. 

Held that the relationship between the applicants and the respondent had its 
foundation in contract and that contractual nature of the relationship between the 
parties had to provide the framework within which the application had to be decided.  
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Beginning with the rules application, the court examined each of the impugned rules, 
and concluded that they could not be considered unlawful. Despite their restrictive 
and regimented nature, they could not be said to be contrary to public policy. 
Moreover, the rules had been agreed upon by all the residents of the estate. The 
rules therefore had to be given effect to.  

Turning to the respondent’s counter-application, the court noted that the applicant 
had put the commission of the breach of the conduct rules in issue. Where disputes 
of fact have arisen in motion proceedings, a final order, whether it be an interdict or 
some other form of relief, may be granted if those facts averred by the applicant, 
which have been admitted by the respondent, together with the facts alleged by the 
respondent, justify such an order. The respondent fell at the first hurdle, as it failed to 
establish that the relevant rules were breached.  

In the spoliation application, the applicant complained of the effect of deactivating his 
access cards and biometric access as he, and the members of his family, would not 
be able to enter the estate “as a resident”. The applicant was therefore contending 
for the illicit deprivation by the respondent of the exercising, or “quasi-possessio”, of 
his right to enter the estate in such capacity. The possession of incorporeal rights is 
protected against spoliation by the mandement. The mandement van spolie is not 
concerned with the protection or restoration of rights, but the restoration of the 
factual possession of which the spoliatus has been unlawfully deprived. What is 
protected by the remedy is the actual performance of acts, which if lawfully 
performed, would constitute the exercise of the right in question. Based on the 
evidence before it, the court found that the respondent’s contention that it had legally 
suspended the applicant’s access cards and biometric access to the estate by 
operation of the provisions of its memorandum of incorporation and conduct rules 
was without merit. The applicant was therefore entitled to confirmation of the rule 
nisi. 

Finally, the Court dismissed the trespass application, finding that the applicant had 
not established that there had been an “intrusion” onto his property by the 
respondent’s manager during the course of an inspection. 

The Isibaya Fund v Visser and another [2016] JOL 34756 (SCA) 

Prescription – Prescriptive period – Whether appellant fund was the “State” as 
contemplated in section 11(b) of Prescription Act 68 of 1969 – Even though the fund 
was governed in accordance with the Public Investment Corporation Act 23 of 2004, 
the main object of that Act was to be a financial service provider in terms of the 
Financial Advisory and Intermediary Services Act 37 of 2000 – Fund was therefore a 
juristic person, and an institution falling outside the public service 

 

The appellant fund sought an order holding the respondents liable for dereliction of 
their fiduciary duties to the fund under the provisions of section 424 of the 
Companies Act 61 of 1973. The fund also demanded, in its particulars of claim, 
payment of a sum of R80 million, jointly and severally, by the respondents for losses 
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which had been suffered by the fund, under their watch. The respondents were 
representatives of various companies which entered into a joint venture with the 
fund. The fund invested in the holding company, in which the respondents were 
directors. The respondents filed a special plea alleging that the fund’s cause of 
action arose more than three years before the service of the summons and had 
therefore prescribed in terms of section 11(d) of the Prescription Act 68 of 1969. The 
special plea was upheld by the court a quo, leading to the present appeal. the only 
ground of appeal before the present court was that the 15-year prescriptive period 
contemplated in section 11(b) of the Prescription Act 68 of 1969 applied because the 
debt was one owed to the state. 

Held that even though the fund was governed in accordance with the Public 
Investment Corporation Act 23 of 2004, the main object of that Act was to be a 
financial service provider in terms of the Financial Advisory and Intermediary 
Services Act 37 of 2000. The fund was a juristic person, and an institution falling 
outside the public service. It therefore could not qualify as the state for the purposes 
of section 11(b) of the Prescription Act. 

The appeal was dismissed wit costs. 

SAMWU v Mokgatla (20810/2014) [2016] ZASCA 24 (18 March 2015) 
 

Jurisdiction-Labour Law – concurrent and exclusive jurisdiction of the Labour Court 
and the High Court – dispute based on non-adherence to disciplinary procedures 
provided in the constitution of a trade union – s 158(1)(e) of the Labour Relations Act 
66 of 1995 – matter within exclusive jurisdiction of the Labour Court. 

 

Madalane v Van Wyk (87/2015) [2016] ZASCA 25 (18 March 2016) 

 
Locus standi in judicio – mother purporting to institute action on behalf of her adult 
daughter – lacks locus standi to do so.  

The Supreme Court of Appeal (SCA) dismissed an appeal from the Gauteng Division 
of the High Court, Pretoria and confirmed the judgment of the high court upholding a 
special plea of lack of locus standi in judicio The issue before the SCA was whether 
the appellant, a mother of an adult daughter, had locus standi to institute action on 
her behalf for the recovery of the damages she sustained in a motor vehicle accident 
when she was still a minor. On 17 December 2003 the appellant’s daughter was 
injured in a motor vehicle accident while she was a passenger on a trailer towed by a 
vehicle driven by the respondent on the basis that the accident was caused by the 
respondent’s negligence. At the time of the accident the daughter was 12 years old 
and in terms of the Age of Majority Act, the law governing status at the relevant time, 
she would have become a major when she turned 21 years. On 1 July 2007 the Age 
of Majority Act was repealed and replaced by s 17 of the Children’s Act 38 of 2008 
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which reduced the age of majority from 21 years to 18 years. On 20 September 2010 
her mother in a representative capacity caused summons to be issued against the 
respondent on her behalf. The appellant’s claim was met with a special plea of lack 
of locus standi in which it was contended that the daughter should have instituted a 
claim in her own name because at that time she had already attained majority. The 
high court upheld the special plea of lack of locus standi. On appeal, the SCA 
dismissed the appeal. It held that the allegation in the summons that the daughter 
was still a minor, was factually inaccurate and bad in law in that at the issue of the 
summons she was already a major and therefore did not have to be assisted by her 
legal guardian 

Mothupi v MEC, Department of Health Free State (20598/2014) [2016] ZASCA 
27 (22 March 2016) 

 
Proceedings Against Certain Organs of State Act 40 of 2002 (the Act) Application for 
condonation under s 3(4) of Act 40 of 2002 ─ requirements of ─ good cause 
established for condonation. 

What falls to be decided in this matter is whether the appellant was correctly granted 
condonation for failing to give proper notice under s 3 of the Institution of Legal 
Proceedings Against Certain Organs of State Act 40 of 2002 (the Act) in respect of a 
claim for damages against the respondent, the MEC of the Department of Health in 
the Free State Province. Although a single judge of Free State Division of the High 
Court (Rampai AJP) granted her such condonation, that order was set aside on 
appeal by a full court. The appeal against the latter judgment is with this court’s 
special leave. On the evening of 27 February 2002 the appellant, a woman now in 
her mid-thirties, was admitted to the Pelonomi Hospital, Bloemfontein, experiencing 
difficulties in child-birth. It was decided that the size of the foetus was such that it 
would be best for the child to be delivered by way of a Caesarean section. This 
procedure was carried out early on 28 February 2008. In order to perform the 
surgery, the appellant was given a spinal anaesthetic. A few hours after the delivery, 
the appellant found that she was unable to move her right leg. Thereafter, she 
developed a weakness on the left side. Her condition progressively deteriorated and 
she is now practically wheelchair bound. The appellant blames the alleged negligent 
administration of the spinal anaesthetic as being the cause of her paralysis. She 
contends that subsequent examination has shown her to have an acute scoliosis in 
the lumber region and that, had there been a thorough examination of the spinal 
column before the anaesthetic was administered, this condition would have been 
discovered and the anaesthetic would not have been given.  

Almost a year after the delivery of her child, the appellant consulted an attorney, with 
the view to instituting proceedings for damages as a result of the negligent 
administration of the anaesthetic. On 27 February 2009, her attorney, under the 
wrong impression that it was appropriate to sue the national Minister of Health, gave 
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notice to the latter of the appellant’s intention to institute legal proceedings for 
damages of R2 million. More than two months later, a member of the so-called 
‘Cluster: Legal Services’ of the national Department of Health wrote to the 
appellant’s attorney, stating that the complaint had been 4 ‘erroneously addressed to 
the Minister of Health’ and advising him to direct his correspondence to the 
‘Bloemfontein Provincial Department of Health’ Presumably what was meant by this 
is that the notice ought to have been addressed to the respondent, the MEC of the 
Free State Department of Health. Despite this warning, on 12 October 2008 the 
appellant’s attorney served a summons on the national Minister of Health who, in 
due course, entered appearance to defend. Shortly thereafter, the appellant had a 
change of heart and, on 22 October 2009, gave notice of her intention to amend her 
claim by joining the respondent as a second defendant. Good cause was established 
for condonation. 

Bunton v Coetzee (20794/2014) [2016] ZASCA 31 (23 March 2016) 

 
Rule 37 Conference had defined the issues between the parties Agreement – 
agreement by parties aimed at achieving inexpensive and expeditious completion of 
litigation – high court erroneously refusing to permit agreed procedure. 

This appeal has its origins in a collision which took place on 26 June 2001 between a 
motor vehicle driven by the first respondent, Mr W A Coetzee and a motor vehicle 
driven by the first appellant, Ms Estee Bunton. The motor vehicle driven by Ms 
Bunton was owned by her father the second appellant, Mr Pieter Bunton and 3 
insured by him with the second respondent, Auto & General Insurance Co Ltd (Auto 
& General). In terms of the schedule to the policy of insurance, Ms Bunton was 
specified as the regular driver of the motor vehicle in question. Auto & General 
undertook to compensate the insured, Mr Bunton, against any damage caused to 
another person’s property where the regular driver, Ms Bunton was responsible in 
law for the damage caused by the collision. 

Mr Coetzee as plaintiff, instituted action against Ms Bunton as defendant, alleging 
that she was the sole cause of the collision. He claimed that his vehicle was 
damaged beyond economical repair and she was accordingly obliged to make 
payment of the sum of R116 000 to compensate him for his loss. Ms Bunton filed a 
plea denying that she was the sole cause of the collision and in turn alleged that Mr 
Coetzee was the sole cause. Together with the plea a counterclaim was filed in 
which Mr Bunton was reflected as the plaintiff in reconvention. Mr Bunton then 
served a Third Party Notice upon Auto & General claiming an indemnity in respect of 
any damages which he and / or Ms Bunton might be ordered to pay to Mr Coetzee.  

In the Third Party Notice it was alleged that ‘the defendant is Pieter Bunton’ which 
Auto & General simply denied in its plea. If Auto & General wished to object to the 
procedure adopted by Mr Bunton, it should have served a notice in terms of rule 30 
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of the Uniform Rules specifying the irregularity complained of. By pleading and not 
doing so, Auto & General took a further step in the proceedings and was precluded 
in terms of rule 30(2)(a) from thereafter objecting to the procedure. If Auto & General 
wished to challenge the locus standi of Mr Bunton to join it as a third party, it should 
have raised this expressly by way of a special plea. Mr Coetzee in his plea to the 
counterclaim denied that Mr Bunton had legal capacity to institute a counterclaim, as 
he was not a party to the proceedings. This resulted in a replication being filed by Mr 
Bunton in which he alleged that Mr Coetzee had agreed during October 2002, that 
he could institute a counterclaim despite the fact that he was not a party to the 
proceedings and that the Apportionment of Damages Act 34 of 1956 would apply to 
both the claims of Mr Coetzee and the counterclaim of Mr Bunton. 

Mr Coetzee thereafter accepted that such an agreement had been reached. A rule 
37 pre-trial conference was thereafter held attended by the legal representatives of 
all of the parties. The minutes of the conference that were signed by the 
representatives of Mr and Ms Bunton, as well as the representatives of Auto & 
General, record that it was agreed between Mr Coetzee and Mr and Ms Bunton that 
Mr Bunton was permitted to claim his damages by way of a counterclaim. It also 
recorded that he joined Auto & General on the basis of a policy of insurance, in 
terms of which Auto & General was obliged to indemnify him and / or Ms Bunton 
against the claim of Mr Coetzee. In response Auto & General simply denied that it 
was liable to indemnify Mr / Ms Bunton and did not record any objection it had to Mr 
Bunton’s right to join it as a third party and himself to be a party to the litigation. It 
was also agreed by the appellants that Mr Coetzee was entitled to payment of the 
sum of R80 000 with costs, without opposition by the representatives of Auto & 
General. 

In the light of the fact that the only substantive defence raised by Auto & General 
was that proper notice was not given to it in terms of the policy by Mr Bunton, which 
defence was revealed in evidence to be groundless, it is difficult to see why at the 
trial Auto & General’s counsel sought to persuade the trial court (Motata J) that Mr 
Bunton was not properly before the court. The accident occurred almost 15 years 
ago and has spawned a great deal of litigation in the interim, over the princely sum of 
R80 000. Tellingly, however, at the final hurdle, namely the present appeal, Auto & 
General chose to abide the outcome. When at the commencement of the trial, 
counsel for Auto & General submitted that Mr Bunton was not a party to the 
proceedings and was not entitled to file a counterclaim, or to join Auto & General as 
a third party, counsel for Mr Bunton responded by stating that Auto & General had 
failed to challenge the procedure in terms of rule 30, or had failed to ‘except’ to its 
joinder and was not entitled to challenge Mr Bunton’s agreed status as a party to the 
proceedings.  

The trial court (Motata J) however made no reference in its judgment to the issue of 
whether Auto & General had agreed to this procedure, or had failed to object to it in 
terms of rule 30, or had failed to challenge Mr Bunton’s locus standi and decided the 
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case simply on the basis that the procedure adopted by the parties was not 
permitted by the Uniform Rules of Court. The claim by Mr Bunton and / or Ms 5 
Bunton to be indemnified by Auto & General in the agreed amount of R80 000, was 
accordingly dismissed with costs. Leave to appeal to the full court was granted to Mr 
and Ms Bunton by Van der Merwe J in the absence of Motata J, as he was 
indisposed. Leave was granted on the basis that the minutes of the rule 37 
Conference had defined the issues between the parties. Van der Merwe J stated that 
he could not understand why Motata J had gone beyond the agreement between the 
parties and non-suited Mr and Ms Bunton. He was accordingly satisfied that there 
was a reasonable prospect another court may come to a different conclusion.  

The appeal court (Khumalo J with Tlhapi J and Mushasha AJ concurring) referred to 
the appellants’ (Mr and Ms Bunton) allegation that the trial court erred in ignoring the 
agreement between the parties as recorded in the minutes of the rule 37 
Conference. It also referred to the fact that Auto & General in their plea to the Third 
Party Notice clearly stipulated that Mr Bunton lacked legal capacity to counterclaim 
as he was not a defendant in the action. However, as pointed out above, the plea of 
Auto & General simply denied that Mr Bunton was a defendant, but it did not 
expressly challenge his locus standi by way of a special plea. Indeed it appears to 
have acquiesced in the agreement. It noted that Mr Coetzee had not signed the rule 
37 Minutes and that this deficiency had not been explained. It was quite clear, 
however, from the record of the proceedings before the trial court, that Mr Coetzee 
did not participate in those proceedings, because his claim had been settled in 
accordance with the agreement set out in the rule 37 Minutes. It also noted that the 
rule 37 Minutes did not record any agreement regarding the Third Party Notice.  

However, as pointed out above, all that Auto & General denied at the conference 
was that it was obliged to indemnify Mr Bunton and / or Ms Bunton, but it did not 
record any objection to the procedure adopted by Mr Bunton in joining it as a third 
party or raise any challenge to his locus standi to do so. The court a quo made no 
finding on the issue that Auto & General agreed to the procedure, or should be held 
to have done so. It decided the matter on the basis that Mr Bunton lacked locus 
standi to sue and be sued. It held that locus standi was 6 a matter of law and could 
not be conferred by consent or condonation. Accordingly he was not entitled to 
invoke the provisions of rule 13 to join Auto & General as a third party to the 
proceedings. It held that the trial court was entitled to go beyond the alleged 
agreement between the parties ‘as it needed to preside over a due process’ and 
‘parties to legal proceedings could not by agreement compel a court to decide a case 
on an incorrect legal basis’. The appeal was accordingly dismissed without any order 
as to costs. 

The present appeal which Mr Coetzee and Auto & General do not oppose, is with the 
special leave of this court. In my view, the court a quo erred in defining the locus 
standi of Mr Bunton as the issue that the parties’ agreement sought to address. In 
terms of the policy of insurance that Mr Bunton concluded with Auto & General, he 
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had locus standi to claim an indemnity from it. He also had locus standi to claim 
damages from Mr Coetzee resulting from damage caused to his motor vehicle, as a 
result of the negligent driving of Mr Coetzee. The parties’ agreement was aimed 
solely at the procedure to be followed. In Federated Trust Ltd v Botha 1978 (3) 645 
(A) at 654D it was stated that: ‘The court does not encourage formalism in the 
application of the Rules. The Rules are not an end in themselves to be observed for 
their own sake. They are provided to secure the inexpensive and expeditious 
completion of litigation before the courts.’ It is quite clear that the agreement 
concluded between the parties did not prejudice any party and had as its object, the 
inexpensive and expeditious completion of the litigation between all of the parties. ] 
The trial court and the court a quo accordingly erred in ignoring the agreement 
concluded between the parties and dismissing the claim of Mr Bunton and / or Ms 
Bunton to be indemnified by Auto & General in the sum of R80 000 plus costs. The 
following order is granted: The appeal is upheld. 

Feedpro Animal Nutrition v Nienaber NO (20866/2014) [2016] ZASCA 32 (23 
March 2016) 
 

Prescription – Dismissal of special plea: the trial court erred in separating the special 
plea from the remaining issues in the trial where the agreed facts in the stated case 
were inadequate: need for evidence to be led: matter remitted to the trial court for 
determination of the special plea together with the remaining issues in light of 
evidence to be led. 

Agreed facts- That said, what Feedpro seeks is for the court to embark upon a 
process of assuming certain core facts which are absent from the agreed facts. This, 
in my view, will do violence to the purpose of a stated case as contemplated in rules 
33(1) and (2) of the Uniform rules, which is that the resolution of a stated case 
proceeds on the basis of agreed facts, without the necessity of leading evidence. It is 
clear, therefore, that a stated case must be decided upon the agreed facts and any 
inferences of fact that may be drawn from them. 

In November 2012, Feedpro Animal Nutrition (Pty) Ltd (Feedpro) instituted action in 
the Free State Division of the High Court against the trustees of the Nienaber Trust 
(the Trust) for payment of the purchase price of R502 895 for fertilizer products 
which it provided to the Trust. The Trust instituted a counterclaim in the amount of 
R1 086 650 for damages sustained as a result of the late delivery of the fertilizer 
products. Feedpro raised a special plea of prescription, which by order of the trial 
court, in terms of rule 33(4) of the Uniform Rules of Court, was adjudicated upon 
separately from the remaining issues in the trial.  

The parties agreed, in terms of rule 33(1) of the Uniform rules, that the special plea 
would be adjudicated upon with reference to a written statement of agreed facts in 
the form of a stated case. The stated case records that the special plea of 
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prescription should be adjudicated with reference to the pleadings (including the 
request for further particulars and further particulars) and the agreed facts. The 
agreed facts for purposes of the special plea of prescription are, inter alia, these: (a) 
The Trust ordered fertiliser products from Feedpro on 1 December 2009. In terms of 
the oral agreement between the parties, the fertiliser products ordered on 1 
December 2009 had to be delivered by no later than 22 December 2009. They were, 
however, only delivered on 5 January 2010. This constituted a breach of the 
agreement by Feedpro. (b) The Trust sent a letter, dated 22 January 2010, to 
Feedpro recording that as a result of the late delivery of the fertiliser products it had 
suffered damages, and that because the damages could not be accurately 
determined, at that stage, it proposed that the parties agree that the damages be 
calculated during the harvest of the crop.  

The concluding paragraph of this letter reads: „Die skade kan nie nou akkuraat 
bepaal word nie, ek sal verkies dat daar nou „n ooreenkoms aangegaan word dat die 
skade tydens strooptyd bepaal word.‟ When the parties failed to reach the proposed 
agreement, the Trust‟s attorney sent a letter, dated 11 February 2010, to Feedpro 
recording that the Trust had suffered damages but, at that stage, the damages could 
not be ascertained with any certainty. This letter reads: 4 „U het egter kontrakbreuk 
gepleeg en eers op 5 Januarie 2010 afgelewer. Weens die laat ontvangs van die 
blyk dit dat ons kliënt ŉ misoes het. Ons kliënt het dus skade gely, welke skade nie 
op hierdie stadium met sekerheid bepaal kan word nie. Ons stel u ook hiermee in 
kennis dat sou u dagvaarding hierin uitreik dit ons instruksie is om „n teineis in te 
stel.‟ (c) On 26 February 2010, the Trust requested Herman Smith, an assessor, to 
conduct an assessment of the loss sustained by the Trust as a result of the crop 
failure. The assessment report of Smith was made available to the Trust after 
February 2010. The exact extent of the damages suffered by the Trust due to the 
crop failure only became known to it after this date. The Trust‟s counterclaim for 
damages was served on Feedpro on 27 February 2013. [4] The parties‟ respective 
contentions are recorded in the statement of case. Feedpro contended that 
prescription of the Trust‟s counterclaim commenced to run by no later than 26 
February 2010 (thus before 26 February 2010), with the result that the Trust‟s 
counterclaim had become prescribed. 

The Trust, in turn, contended that the prescription of its counterclaim did not 
commence to run before 26 February 2010 (thus after 26 February 2010), with the 
result that its counterclaim has not become prescribed. The trial court (per Naidoo J) 
found in favour of the Trust, and dismissed Feedpro‟s special plea on the basis that 
the Trust only became aware that it suffered damages in March 2010. Feedpro 
appeals with leave of the court below.  

The primary issue in this appeal is whether the Trust became aware before 26 
February 2010 that it had suffered damages as a result of Feedpro‟s breach of 
contract. In terms of s 12(3) of the Prescription Act 68 of 1969 a debt shall not be 
deemed to be due until the creditor has knowledge of the identity of the debtor and of 
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the facts from which the debt arises. However, in terms of the proviso to s 12(3),a 
creditor shall be deemed to have such knowledge if he could have acquired it by 
exercising reasonable care. 1 It is well established that the defendant bears the onus 
of proving when the plaintiff acquired or should be deemed to have acquired the 
knowledge to institute a counterclaim against it. 2 [6] Feedpro‟s contention, that the 
Trust had become aware of the loss suffered prior to 26 February 2010 is premised 
upon the contents of the two letters, dated 22 January 2010 and 11 February 2010, 
respectively which, it submits, explicitly establish that the Trust had sustained 
damages as a result of Feedpro‟s breach of contract prior to 26 February 2010. In 
support of this contention, Feedpro argues that the Trust would not have advised it 
that it had sustained damages as a result of the delay in the delivery of the fertiliser 
products, and threatened it with a counterclaim, if the loss sustained was totally 
unconnected to its breach of contract. In addition, Feedpro contends that the Trust‟s 
appointment of an assessor, on 26 February 2010, to conduct an assessment of its 
loss, also confirms that the Trust became aware, before this date, of the loss 
sustained as a result of Feedpro‟s breach of contract. Feedpro, therefore, submits 
that on the agreed facts there was sufficient evidence before the trial court to find 
that damages would on a balance of probabilities eventuate, and that it was only the 
extent of the damages sustained by the Trust that was uncertain prior to 26 February 
2010.  

It is evident from the agreed facts that there is indeed insufficient evidence to 
determine when the Trust became aware that it had sustained a loss as a result of 
the late delivery of the fertiliser products by Feedpro. The contents of 1 It is common 
cause that the counterclaim is a debt as envisaged by s 10 of the Act and that the 
applicable prescription period in respect of the debt forming the subject matter of the 
counterclaim is three years. In terms of s 11(d) read with s 12(1) of the Act, civil 
debts prescribe three years from the date the debt is due. 2 Minister of Finance & 
others v Gore NO [2006] ZASCA 98; [2007] 1 All SA 309 (SCA) para 13. 6 the two 
letters relied upon by Feedpro are, to my mind, ambivalent in relation to when the 
Trust became aware that it had sustained damages as a result of crop failure. The 
concluding paragraph of the first letter – which is all that this court is privy to − 
merely states that damages cannot, at this stage, be accurately calculated and 
proposes that the parties reach an agreement that the damages would only be 
calculated during harvest of the crop.  

[8] By contrast, the second letter appears to suggest that, due to the late delivery of 
the fertiliser products, the Trust has suffered a crop failure and hence damages but 
that damages could not, at that stage, be calculated with any certainty. When viewed 
together, the contents of the two letters are not harmonious. While the latter seems 
to suggest crop failure, the former does not. Moreover, if the crops had actually 
failed, there is simply no indication from the agreed facts when this occurred. It is 
also not clear from the letters when crop failure is discernible – is it before or after 
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harvest of the crop? Crucially, the date of harvest is starkly absent from the agreed 
facts.  

[9] When the inadequacy of the agreed facts, as recorded in the stated case, was put 
to counsel for Feedpro during argument of the appeal, he submitted that any such 
inadequacy may be balanced by drawing the necessary inferences from the agreed 
facts. While a court may in a stated case, in terms of rule 33(3) of the Uniform rules, 
draw any inference of fact from the agreed facts as if proved at trial, the Rule 
presupposes that the agreed facts are adequately stated for determination of the 
issues in question. Where, as in this case, the agreed facts are discordant, 
ambivalent, and inadequately stated for purposes of deciding whether the Trust‟s 
counterclaim has prescribed, the process of inferential reasoning has no place. 7  

[10] That said, what Feedpro seeks is for the court to embark upon a process of 
assuming certain core facts which are absent from the agreed facts. This, in my 
view, will do violence to the purpose of a stated case as contemplated in rules 33(1) 
and (2) of the Uniform rules, which is that the resolution of a stated case proceeds 
on the basis of agreed facts, without the necessity of leading evidence. It is clear, 
therefore, that a stated case must be decided upon the agreed facts and any 
inferences of fact that may be drawn from them. In other words, it would be 
impermissible for a court, which is adjudicating a dispute on a statement of agreed 
facts, to have regard to, or assume facts, which fall outside the scope and ambit of 
the agreed facts – in order to compensate for inadequately stated agreed facts vis - 
á - vis the question for determination. In Minister of Police v Mboweni & Another, 3 
this court cautioned against deciding a stated case on inadequate facts. Wallis JA 
stated: „It is clear therefore that a special case must set out agreed facts, not 
assumptions. The point was re-emphasised in Bane & Others v D’ Ambrosi, 4 where 
it was said that deciding such a case on assumptions as to the facts defeats the 
purpose of the rule, which is to enable a case to be determined without the necessity 
of hearing all, or at least a major part, of the evidence. A judge faced with a request 
to determine a special case where the facts are inadequately stated should decline 
the request. The proceedings in Bane v D’ Ambrosi were only saved because the 
parties agreed that in any event the evidence that was excluded by the judge‟s ruling 
should be led, with the result that the record was complete and this court could then 
rectify the consequences of the error in deciding the special case.‟ [11] The agreed 
facts in the current appeal are inadequately stated for purposes of determining if the 
Trust had the requisite knowledge contemplated in s 12(3) of the Act for prescription 
of its counterclaim to commence running. Crucially, the 3 [2014] ZASCA 107; 2014 
(6) SA 256 para 8. 4 [2009] ZASCA 98; 2010 (2) SA 539 (SCA) para 7. 8 agreed 
facts do not indicate when the Trust became aware of whether any loss was 
sustained as a result of Feedpro‟s breach of contract. As the Trust argued, it could 
not have instituted a claim against Feedpro until it had knowledge of whether it had 
sustained any damage. If regard is had to the agreed facts, as well as the pleadings, 
including the request for further particulars and the further particulars, it is unclear 
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whether, by 26 February 2010, (when the Trust had instructed Smith to assess the 
damages suffered), it was aware that it had sustained loss at all. Significantly, in its 
request for further particulars, Feedpro pertinently requested the Trust to state when 
and how it first became aware of the crop failure. The Trust‟s reply to the former 
request is: „Nadat met die stroop van die mielie[s] begin is…‟ and its reply to the 
latter is: „Daar is reeds gedurende die groeitydperk opgemerk die plante het „n 
stikstof tekort, maar die misoes is bevestig met die stroop van die mielies.‟ The 
further particulars of the Trust reveal that the Trust could only have become aware of 
the loss sustained once harvest of the crop had been completed. However, neither 
this fact, nor the date of harvest is apparent from the stated case. It is simply 
impossible, in my view, for the court to determine the date when prescription 
commenced to run in respect of the Trust‟s counterclaim, without hearing evidence 
on, amongst other things, when the crop was harvested and thus when it was 
established that loss had been suffered. [12] Feedpro‟s reliance on the contents of 
the two letters, which form part of the agreed facts, is misplaced. Although the Trust 
may well have been of the view, at the time, that Feedpro‟s breach would result in it 
suffering damages, this was not sufficient to constitute knowledge for purposes of s 
12(3) of the Act. As to the nature of knowledge that a creditor should have in order 
for prescription to commence running for purposes of s 12(3) of the Act, this court 
stated as follows 9 in Minister of Finance & Others v Gore NO (in relation to the 
defendant‟s knowledge): 5 „The defendants‟ argument seems to us to mistake the 
nature of “knowledge” that is required to trigger the running of prescriptive time. Mere 
opinion or supposition is not enough: there must be justified, true belief. Belief, on its 
own, is insufficient. Belief that happens to be true (as Rabie had) is also insufficient. 
For there to be knowledge, the belief must be justified. „It is well established in our 
law that: (a) Knowledge is not confined to the mental state of awareness of facts that 
is produced by personally witnessing or participating in events, or by being the direct 
recipient of first-hand evidence about them. (b) It extends to a conviction or belief 
that is engendered by or inferred from attendant circumstances. (c) On the other 
hand, mere suspicion not amounting to conviction or belief justifiably inferred from 
attendant circumstances does not amount to knowledge. It follows that belief that is 
without apparent warrant is not knowledge; nor is assertion and unjustified suspicion, 
however passionately harboured; still less, is vehemently controverted allegation or 
subjective conviction.‟ [13] I do not consider the tentative assertions of the Trust, in 
the letters of 22 January 2010 and 11 February 2010 respectively, to mean that it 
had actual or deemed knowledge of the damages it sustained. The suggestion of an 
agreement that the damages be ascertained during harvest of the crop, 
demonstrates the Trust‟s uncertainty on the question of whether it suffered damages 
or not at that stage. Logically, and on the probabilities, it would have been impossible 
for the Trust to have knowledge of any loss or damages sustained prior to 26 
February 2010. The fertilizer could have only been provided to the crop after its 
delivery on 5 January 2010, after which the crop would have continued with its 
growth until it 5 2007 (1) SA 111 (SCA) paras 18 and 19; [2007] 1 All SA 309 (SCA). 
10 was harvested some months later. It would have been only at this stage that a 
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determination could have been made as to whether a loss was suffered. Harvest 
time is clearly the determinative date – yet it is not apparent from the agreed facts 
when harvest of the crop occurred. [14] Quite clearly, therefore, it is impossible from 
the agreed facts to determine when the Trust first became aware that it suffered loss 
for purposes of s 12(3) of the Act. It is perplexing how the trial court could have 
determined that the Trust only became aware that it had suffered damages in March 
2010, when that was not an agreed fact. The trial court, accordingly, erred in 
assuming March 2010 to be the period during which the Trust became aware that it 
had suffered damages as a result of Feedpro‟s breach of contract. The trial court 
also erred in assuming that the harvest of the crop would only take place in June 
2010 – when that too was not an agreed fact. [15] It is regrettable that the trial court, 
despite ample guidance from this court, 6 deemed it appropriate, in terms of rule 
33(4) of the Uniform rules, to separate the special plea from the remaining issues in 
the trial, without first applying its mind to whether the separation of the special plea 
was convenient and appropriate in circumstances where, the agreed facts were 
wholly inadequate and, evidence needed to be led in order to determine the special 
plea of prescription. In the absence of evidence on when the crop failure occurred, 
the trial court was simply not in a position to determine the special plea in the Trust‟s 
favour. The trial court, accordingly, erred in: (a) separating the determination of the 
special plea from the remaining issues therein, without giving proper consideration to 
the issues in the 6 Denel (EDMS) Bpk v Vorster [2004] ZASCA 4; 2004 (4) SA 481 
(SCA) para 3, Absa Bank Ltd v Bernert 2011 (3) SA 74 (SCA) para 2. 11 trial, and 
the need for evidence to be led by the parties on these issues, and (b) deciding the 
special plea on inadequately stated agreed facts. [16] In the result, I make the 
following order: (1) The appeal is dismissed with costs save that the order is 
substituted in the following terms: „(a) The order of the trial court dismissing the 
appellant‟s special plea of prescription is set aside. (b) The matter is remitted to the 
Free State Division of the High Court for determination of the special plea of 
prescription together with the remaining issues in light of evidence to be led‟.  

Fisher v Natal Rubber Compounders (Pty) Ltd (20640/14) [2016] ZASCA 33 (24 
March 2016) 
 

Prescription ─ cession of a claim ─ action instituted by cedent against the debtor ─ 
claim ceded after litis contestatio and substitution of cessionary for cedent not 
objected to ─ debt not prescribed in terms s 15(2) and (6) of the Prescription Act 68 
of 1969. 

The Supreme Court of Appeal (SCA) handed down judgment relating to whether 
consequent to the cession of a claim after the close of pleadings, the amendment of 
pleadings and substitution of parties amounts to the institution of fresh proceedings 
having the effect of lapsing the interruption of prescription under ss 15(2) and (6) of 
the Prescription Act 68 of 1969 (the Act) where such interruption was effected 
through the service of the original summons. On 10 November 2010 George Beaton 
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trading as Meranti and Board (Meranti) sued Mr Bernard Fisher (Fisher) in the court 
a quo for the sum of R1 077 377 in respect of goods sold and delivered to a 
company (Strongwood Manufacturing (Pty) Ltd (now in liquidation)) for which Fisher 
had stood surety. The summons was served on Fisher on 18 November 2010 and he 
filed his plea on 7 January 2011 and pleadings were subsequently closed. On 22 
October 2013, Meranti ceded all of its rights in relation to its claim in the case to the 
Natal Rubber Company’s (NRC). The cession was subject to the condition, which 
was fulfilled, that NRC would apply for its substitution in the stead of Meranti as the 
plaintiff and that it would thereafter prosecute the case until its final determination. 
On 9 December 2013 Meranti, had in accordance to the cession condition, served a 
notice to amend the summons and particulars of claim by substituting NRC as the 
plaintiff. Fisher did not oppose the amendment, which was thus effected. 
Nonetheless, on 22 January 2014, when he amended his plea in response to the 
amended particulars of claim, Fisher raised a special plea contending that upon 
cession to NRC after its substitution as the plaintiff, Meranti’s interruption of 
prescription against him had lapsed and that the claim had been extinguished by 
prescription in terms of ss 15(2) and (6) of the Act. On appeal, it was argued on 
behalf of Fisher that the effect of the cession was to substitute NRC for Meranti as 
creditor and that when the order for substitution was made Meranti ceased to pursue 
the claim and NRC pursued it in its own name and in its own right. Effectively this 
was a fresh action commenced by the notice of amendment. As Meranti did not 
prosecute its claim to final judgment the interruption of prescription effected by the 
service of summons fell away. By the time NRC was 2 2 substituted for Meranti more 
than three years had elapsed since the claim arose. Accordingly the claim had 
prescribed. The counter-argument on behalf of NRC was that prescription was 
properly interrupted in terms of s 15(2) of the Act by service of the original summons 
by Meranti. The substitution of NRC for Meranti was purely procedural and after 
substitution NRC continued to pursue the same claim under the same process. Its 
substitution did not involve the commencement of a fresh action but the continuation 
of existing in respect of the same debt proceedings, and accordingly that prescription 
was interrupted by service of the summons and the claim had not prescribed. The 
SCA held that that subject to the need for the cessionary to be substituted as 
plaintiff, a right of action may be ceded after the close of pleadings and that where 
the cession of a claim takes place thereafter, the cessionary cedes his or her interest 
not in the claim but in the result of the litigation. The SCA held that cession alone 
does not transfer the right to prosecute the action to the cessionary, instead that right 
only accrues to the cessionary when it is substituted for the cedent as plaintiff. The 
subject matter of pending litigation can be ceded freely and fully until the close of 
pleadings. Such a right may be ceded subject to the single limitation that the 
cessionary is not entitled subsequently to pursue concurrent litigation in its own 
name. The court held that the cession would not divest the cedent of its locus standi 
nor vest the cessionary with it unless the court on application permits the substitution 
of the parties. And such an application will not succeed if the substitution will 
prejudice the debtor. On substitution, the cessionary could pursue the action in its 
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own name. The SCA further held that it followed in the case that since the underlying 
debt had not been altered, that the cessionary was entitled to proceed with the claim. 
NRC as the cessionary had stepped into the shoes of the cedent (Meranti) and the 
right of the cedent to pursue the claim had fallen away. What was bestowed on NRC 
by the cession was a claim in respect of which the running of prescription had been 
interrupted by the service of the original summons. The SCA found that the original 
interruption of prescription by the timeous service of the summons had not been 
affected in any way by the cession or subsequent amendment as the amendment 
was a mere procedural step followed to effect the substitution of the plaintiff. The 
SCA accordingly dismissed the appeal with costs including the costs of two counsel. 

 

Kosmos v Leopont (20546/2014) [2016] ZASCA 48 (31 March 2016) 

 
Prescription – when does prescriptive period commence – agreements of sale of 
erven not yet created – appellants claimed specific performance of ancillary 
obligations under the agreements – special plea of prescription raised – respondent 
contended that prescription commenced on conclusion of the agreements – 
prescription could only commence when sale agreements enforceable – special plea 
of prescription dismissed. 

LAND AND AGRICULTURAL DEVELOPMENT BANK OF SOUTH AFRICA v 
CHIDAWAYA AND ANOTHER 2016 (2) SA 115 (GP) 

Credit agreement — Consumer credit agreement — Debt enforcement — 
Preliminary proceedings — Notice of default — Delivery — Requirements — 
Whether service of s 129 notice by attaching it to summons constituting compliance 
with s 129 of the NCA — National Credit Act 34 of 2005, s 129.  
 
For the purposes of compliance with the notice requirements in terms of s 129 of the 
National Credit Act 34 of 2005, the service of a s 129 notice by means of attaching it 
to the summons does not suffice. It is clear from the wording of the Act that a s 129 
notice is a pre-litigation step and must accordingly precede litigation. If litigation is 
embarked upon without compliance with s 129 then s 130(4) provides the procedural 
mechanism to remedy this defect. To hold otherwise, and dispense with the 
requirement of the pre-litigation notice, would render s 130(4) irrelevant and would 
ignore the directives of the legislature, as well as undermine the purpose of the Act 
as set out in s 3, namely to address issues such as over-indebtedness and debt 
restructuring 
 

CENTRE FOR CHILD LAW v HOëRSKOOL FOCHVILLE AND ANOTHER 2016 (2) 
SA 121 (SCA) 

Discovery and inspection — Production of documents — Application to compel   
production — Onus in such application — Court's discretion to order production — 
Proper exercise of — Uniform Rules of Court, rules 30A and 35(12). 
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Discovery and inspection — Production of documents — Application to compel 
production of questionnaires — Children completing questionnaires and their 
representative using these as basis for summary of their views in its affidavit — 
Uniform Rules of Court, rules 30A and 35(12).   
 
This was an appeal against a High Court decision in an application to compel 
production of documents. The background to the application was as follows. 
A provincial department of education decided that a school should admit certain 
children. The school and its governing body (the School) instituted proceedings to 
review the decision, and the Centre for Child Law applied to intervene. It represented 
the children who had been admitted. In its affidavit it summarised the experiences of 
the children and it stated that the summary was sourced from questionnaires 
completed by the children. 
The School gave notice that it would oppose the Centre's application to intervene, 
but before filing an answering affidavit, gave the Centre a Uniform Rule 35(12) notice 
to produce the questionnaires for inspection. The Centre refused, asserting that the 
questionnaires were attorney-client communications and privileged. 
The School then applied under rule 30A to compel production, which the Centre 
opposed. Ultimately, though, the High Court ordered the Centre to comply with rule 
35(12). 
Sometime thereafter the review proceedings were settled. 
Nonetheless, the High Court granted the Centre leave to appeal its rule 30A 
judgment to the Supreme Court of Appeal (SCA). 
The questions considered there were the following: 
(1)   Whether the decision the Centre sought would have a 'practical effect or result'. 
(Section 16(2)(a)(i) of the Superior Courts Act 10 of 2013 allows an appeal court to 
dismiss an appeal if its decision would have no such effect.) Held, that it would: it 
would involve an important issue — the interpretation of rule 35(12) — that would 
affect future litigants.  
(2)   The proper approach to an application under rule 30A to compel production of 
documents under rule 35(12). 
 
Rule 35(12) provides that if party A refers in its papers to a document, party B may 
give it notice to produce the document for B to inspect or copy. If A fails to, A may 
not use the document. 
   Rule 30A provides that if a party such as A fails to comply with a rule, its opponent 
B may give it notice to comply within 10 days. If A fails to heed the notice, B may 
apply to a court to compel compliance with the rule. The court presented with the 
application 'may make such order thereon as to it seems meet'. 
   The SCA noted that the cases differed on where an onus lay in an application to 
compel production of documents. It held, without deciding, that it might be a mistake 
to approach the matter on the basis of an onus. It might be more appropriate to 
speak of a burden to adduce evidence. 
   The SCA also commented on the discretion rule 30A gives a court to make an 
order that 'seems meet'. It held that the court had to weigh the parties' interests in its 
exercise. It should moreover not order production of documents that were privileged, 
irrelevant, or not in a party's possession.  
(3)   Whether the High Court, presented with the School's application for production 
of the children's questionnaires, correctly exercised its discretion in ordering their 
production. (The effect of ordering production of the questionnaires would be that the 
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identities of the children who had completed them would be revealed.) Held, that it 
had not. Correctly assessed, the children's    interests in non-production outweighed 
the School's interests: the School could point to no prejudice if the questionnaires 
were not produced; but the children might be subject to reprisals if they were. 
(Plainly this would be contrary to their best interests guaranteed by s 28(2) of the 
Constitution.) Moreover, the questionnaires were privileged.  
Appeal upheld, and the High Court's order set aside.  
MIRACLE MILE INVESTMENTS 67 (PTY) LTD AND ANOTHER v STANDARD 
BANK OF SA LTD 2016 (2) SA 153 (GJ) 
 
Prescription — Extinctive prescription — Period of prescription — Commencement 
— Bank granting debtor credit facility — Repayable in monthly instalments — On 
failure to pay instalment, bank entitled to accelerate payment of balance and claim it 
via written notice to debtor — Prescription running from date bank entitled to enforce 
payment of balance — Fact that bank failed to give required notice irrelevant to 
running of prescription — Prescription Act 68 of 1969, s 12(1). 
Prescription — Extinctive prescription — Period of prescription — Surety registering 
mortgage bond over property to secure principal debt — Surety's debt remaining 
accessory — Hence principal debt not one secured by mortgage bond — Prescribing 
in three years — Prescription Act 68 of 1969, s 11. 
Prescription — Extinctive prescription — Interruption — By acknowledgment of 
liability — 'Acknowledgment of liability' meaning acknowledgment to creditor or its 
agent — Where acknowledgment made to another creditor in sequestration 
proceedings brought by such other creditor, acknowledgment not interrupting 
prescription.   
Prescription — Extinctive prescription — Interruption — By acknowledgment of 
liability — Acknowledgment made after debt had already prescribed — 
Acknowledgment must refer to existing liability and not to one that had existed in 
past — Acknowledgment made after debt has prescribed having no effect and not 
interrupting running of prescription — Prescription Act 68 of 1969, s 14(1). 
 
Under an agreement concluded between the respondent bank and one N, the bank 
granted N a credit facility. An account was opened for N in the books of the bank and 
he was granted a line of credit to the maximum amount of  R13 984 600. The bank 
undertook to pay out or lend money on behalf of N and debit his account with such 
sums. It was a requirement of the facility that N's debt to the bank hat to be secured 
by collateral or suretyships. The applicants accordingly executed suretyships in 
favour of the bank and registered 12 bonds as security pursuant to the suretyships 
signed by them. N agreed to pay the principal debt with interest and charges in 240 
monthly instalments. By 21 October 2008 N owed the bank R7,4 million. N did not 
thereafter draw on the credit facility or make any payments. The bank did not take 
action against N for a period of more than three years thereafter. The applicants then 
applied for the cancellation of the mortgage bonds, contending that the principal debt 
and hence their accessory liability had prescribed under s 11 of the Prescription Act 
68 of 1969. In opposition the bank raised arguments in relation to the 
commencement of prescription in such matters; the period of prescription; the 
interruption of prescription; and whether it would be more convenient to deal with 
these issues later in action proceedings. 
The bank contended, as to when prescription commenced, that the failure by N to 
pay a particular monthly instalment did not automatically accelerate the payment of 
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the balance of the debt or render it immediately due and payable, because the credit 
facility only entitled the bank to convert the facility to one repayable on demand if he 
failed to pay any instalment due in terms of the agreement and if he did not remedy 
this failure within seven days of written notice given to him by the bank to do so. As 
no such notice had been given to N, the amount due in terms of the facility did not 
become due and prescription had accordingly not commenced running. The bank 
contended further that in terms of s 11 of the Act the applicable period of prescription 
was 30 years, because the period of prescription of a debt secured by a mortgage 
bond was 30 years. The bank lastly argued that N had in 2012, in sequestration 
proceedings against him by another bank, acknowledged his liability to the bank and 
that such acknowledgment of liability interrupted the running of prescription in terms 
of s 14(1) of the Prescription Act. 
Held 
As to when prescription began to run: The question whether the debt incurred by N 
in terms of the facility had prescribed depended on whether the debt became 'due' 
within the meaning of s 12(1) of the Prescription Act, which provided that 
'prescription shall commence to run as soon as the debt is due'. According to the 
applicable case law and jurisprudence, prescription was not prevented from running 
if the bank was entitled to accelerate payment of the balance and claim the full 
amount but failed to do so. Prescription ran from the date the bank had the right to 
enforce payment of the full amount due to it even though it did not do so and was 
prepared to wait longer (para [19]). 
As to the period of prescription: it was clear from the terms of the facility granted to N 
that the suretyships and the mortgage bonds were collateral for the principal debt 
offered to N by the bank. In the circumstances, and in the absence of the principal 
debt, neither the suretyships nor the mortgage bonds would have existed. The 
applicants registered the bonds as security for their obligations as sureties and co-
principal debtors, and therefore did not undertake a separate, independent liability as 
principal debtors, and their debt remained accessory to the principal debt (para 24]). 
The mortgage bonds that were passed were essentially passed to secure the 
sureties' liability and to secure the liability of N as the principal debtor, and therefore 
the prescriptive period of N's debt was three years (para [24]). 
As to the contention that the running of prescription had been interrupted, that the 
phrase 'acknowledgement of liability' in s 14(1) of the Act had, on the decided cases, 
to be construed as meaning an acknowledgment to the creditor or its agent (para 
[33]). 
The acknowledgment in the sequestration proceedings was made in 2012, after the 
debt had become prescribed in 2011. The acknowledgment, if any, had to refer to an 
existing liability and not to a liability that had existed in the past: if the 
acknowledgment was made after the prescription period had elapsed, the 
acknowledgment had no effect and could not interrupt the running of prescription in 
terms of s 14(1) of the Act. Application granted. 
  
KGOMO AND ANOTHER v STANDARD BANK OF SOUTH AFRICA AND 
OTHERS 2016 (2) SA 184 (GP) 

Credit agreement — Consumer credit agreement — Debt enforcement — 
Preliminary procedures — Notice of default — Default judgment entered, despite 
non-compliance with NCA's delivery requirements — Rescission of in terms of 
Uniform Rule 42(1)(a) — Whether such non-compliance dilatory defence not giving 
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rise to judgment 'erroneously sought or granted in absence of party affected thereby' 
— Uniform Rules of Court, rule 42(1)(a); National Credit Act 34 of 2005, ss 129(1)(a) 
and 130. 
Practice — Judgments and orders — Default judgment — Rescission — Default 
judgment entered, despite non-compliance with NCA's notice-of-default requirements 
— Whether such non-compliance dilatory defence not giving rise to judgment 
'erroneously sought or granted in absence of party affected thereby' — Uniform 
Rules of Court, rule 42(1)(a); National Credit Act 34 of 2005, ss 129(1)(a) and 130. 
 
The applicants sought rescission of a judgment 'erroneously sought and erroneously 
granted in the absence of the party affected thereby', as contemplated in Uniform 
Rule 42(1)(a). Their complaint was that the first respondent (the bank) did not 
comply with the notice requirements of s 129(1) and the relevant parts of s 130 of the 
National Credit Act 34 of 2005 before commencing with legal proceedings against 
them. This was because the address on the notice was incorrect, so that it never 
reached them. 
At issue was whether this non-compliance was merely 'a dilatory defence' — one 
that suspended proceedings rather than precluded a cause of action — that did not 
give rise to an erroneous seeking or granting of default judgment. If so, the bank 
argued, rescission of judgment must be refused. For this submission the bank relied 
on the Constitutional Court's dictum in the Ferris case, that 'even if further notice 
were required, its absence is a purely dilatory defence . . . and is not an irregularity 
that establishes that a judgment has been erroneously granted, justifying rescission 
under rule 42(1)(a)'. 
Held 
The Ferris dictum was obiter and also distinguishable in that it dealt with a notice in 
terms of s 86(10) and the present matter involved a notice in terms of s 129(1). The 
functions performed by these notices were markedly different — the latter ensured 
that there was a pause during which non-judicial dispute resolution mechanisms 
were encouraged before legal proceedings were resorted to; the former terminated a 
debt review. Although the provisions of ss 130(1)(a) and 86(10) also created a pause 
before litigation would commence, there was no distinct non-judicial dispute 
resolution process linked to it. Therefore the absence of a s 86(10) notice was more 
appropriately described as a purely dilatory defence than the absence of a s 129(1) 
notice. 
The bank pleaded delivery of the notice to the applicants in its particulars of claim, 
yet it was clear that its pleading was erroneous and that there was no such delivery. 
In terms of s 129(1)(b) the first respondent was precluded from commencing any 
legal proceedings without delivering a s 129(1) notice beforehand and, in terms of s 
130(1)(a), 10 business days had to elapse after any notice before legal proceedings 
were commenced. That too was not complied with. The judgment was therefore 
erroneously sought.  
The flawed s 129(1) notice was an annexure to the particulars of claim. That the 
address was incorrect was apparent by comparing it with the correct address 
reflected in the particulars of claim. The error was thus apparent on the record when 
default judgment was granted. In those circumstances the court was required to 
proceed in terms of s 130(4)(b)(i) and (ii) of the NCA by adjourning the proceedings 
and directing what steps the bank must take before the proceedings were resumed. 
It did not do so. The judgment was thus erroneously granted within the meaning of 
rule 42(1)(a). The judgment was also granted in the absence of the applicants. On 
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that basis the applicants were entitled to rescission of the judgment granted against 
them. 
 
MVELAPHANDA HOLDINGS (PTY) LTD AND ANOTHER v JS AND OTHERS 
2016 (2) SA 266 (GJ) 

Evidence — Subpoena duces tecum — Persons who can 'properly' produce 
documents — Superior Courts Act 10 of 2013, s 36(5)(b). 
Evidence — Subpoena duces tecum — Whether required to be accompanied by 
tender of costs — Superior Courts Act 10 of 2013, s 35(2)(a). 
Evidence — Subpoena duces tecum — Can be abuse of process even where 
documents sought relevant to action concerned. 
 
Mr and Mrs S, who had married in community of property, were involved in divorce 
proceedings. In dispute was the extent of the joint estate, and particularly whether 
the assets of certain trusts formed part thereof (Mrs S alleged that the trusts were Mr 
S's alter ego). In order to gather evidence on this issue, Mrs S subpoenaed Mr 
Steenkamp, a chartered accountant who was a director of a firm of accountants, to 
appear at the trial and to produce     documents. The firm in question was the auditor 
of the trusts and also of a company (Mvelaphanda), in which one of the trusts was a 
major shareholder. The documents demanded were of the company and included its 
annual financial statements and all working papers relating to its investments, loans 
receivable, borrowings and other assets for each financial year of its existence (it 
was formed in 1997), until the date of the subpoena (August 2014). The documents 
were relevant to the alter ego issue in the trial proceedings in that they illuminated 
flows of funds between the company and the shareholding trust, and the trusts and 
Mr S. 
The company and Mr Steenkamp applied to set aside the subpoena to the extent 
that it required the production of the documents. 
The issues were: 
(1)   Whether, in terms of s 36(5)(b) of the Superior Courts Act 10 of 2013, Mr 
Steenkamp was a proper person to subpoena to produce Mvelaphanda's annual 
financial statements. 
The section provides: 
   '(5) When a subpoena is issued to procure the attendance of any person as a 
witness or to produce any book, paper or document in any proceedings, and it 
appears that — 
   . . . 
   (b)   such book, paper or document could properly be produced by some other 
person; 
   . . . 
   any judge of the court concerned may, notwithstanding anything contained in this 
section, after reasonable notice by the Registrar to the party who sued out the 
subpoena and after hearing that party in chambers if he or she appears, make an 
order cancelling such subpoena.' 
Held, that, whether a person could 'properly' produce a document depended on the 
circumstances, and that the court had a discretion whether to cancel the subpoena. 
(Paragraphs [34] and [50] at 273B and 275A – B.)  
Here, Steenkamp was a proper person to subpoena. This was because in terms of 
the Companies Act a company was required to keep its annual financial statements 
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accessible at its registered office, and Mvelaphanda's registered office was the office 
of the firm of accountants of which Steenkamp was a director. (2)   Whether it was a 
requirement for a subpoena's validity that it be accompanied by a tender of the 
subpoenaed person's costs.  
Held, that there was no such requirement. A subpoena could be issued and served 
without a tender for costs accompanying it. However, whether an offer of costs had 
been made was relevant when it came to   enforcement: it was a reasonable excuse 
for disobeying a subpoena that reasonable expenses had not been paid or offered 
(Superior Courts Act 10 of 2013, s 35(2)(a)).  
(3)   Whether the subpoena was an abuse of process.  
Held, that a subpoena could constitute an abuse of process, even where the    
subpoenaed documents were relevant to the action concerned. This depended on 
the facts. Here there was no basis to conclude that the subpoena was such an 
abuse of process. Application dismissed.  
 

Pretoria Society of Advocates v Salemane and another [2016] 1 All SA 847 (GJ) 

Advocate-Legal practice – Admission as an advocate – Academic requirements in 
terms of section 3 of the Admission of Advocates Act 74 of 1964 – Erroneous 
admission – Application by Society of Advocates based on Uniform Rule 42(1)(a) on 
grounds that order was erroneously obtained by first respondent due to first 
respondent not being in possession of requisite LLB degree and therefore not 
qualified to have been admitted as advocate of High Court – Court held that court a 
quo was not fully appraised of first respondent’s academic qualification – Order 
purportedly admitting first respondent as an advocate reviewed and set aside. 

At issue in this matter was the proper and requisite academic qualification for 
admission as an advocate. 

The first respondent had applied for admission as an advocate and was duly 
admitted. The applicant law society sought the setting aside of his admission. The 
reason behind the application was that an administrative oversight had led to the first 
respondent’s admission as an advocate even though he had not complied with the 
peremptory requirement of being in possession of an LLB degree. Instead, his 
qualification was a BProc degree. 

Held – Section 3 of the Admission of Advocates Act 74 of 1964 deals with the 
admission of persons to practise as advocates. Section 3(4) provides that any 
person admitted and authorised to practise and to be enrolled as an advocate in 
terms of subsection (1), shall be enrolled as an advocate on the roll of advocates. 
The LLB degree has always been the minimum academic qualification required for 
admission as an advocate. The Qualification of Legal Practitioners Amendment Act 
78 of 1997 introduced the four-year undergraduate LLB degree, and phasing out of 
the B.Juris and B.Proc degrees. The first respondent’s attempt to equate the B.Proc 
degree with the LLB degree was rejected by the Court. 

The Court held that the first respondent ought never have applied for admission as 
an advocate in the first instance. Had the court a quo been appraised fully of the 
factual position, and had either the applicant or the second respondent opposed the 



131 
 

application for admission timeously, the order purporting to admit the first respondent 
as an advocate of this High Court would never have been granted. The 
administrative oversight, to the extent attributable to the applicant and the second 
respondent ought not now, in retrospect, advantage the first respondent unduly. 

In terms of rule 42 of the Uniform Rules of Court, the Court rescinded the order 
admitting the first respondent as an advocate. 

It is common cause that pursuant to the order purportedly admitting the first 
respondent as an advocate, and on 2 July 2012, he applied for pupillage to the 
applicant for the year 2013. It is also common cause that in both his application for 
admission, and the application for pupillage, the first respondent stated his academic 
qualification to be Baccalaureus Procurationis (“B.Proc”), obtained at the University 
of Durban-Westville (KwaZulu-Natal) in 1994. Based on the fact that in the 
application for pupillage, the first respondent attached the court order admitting him 
as an advocate, it appeared that the full extent of the deficiency in his application 
was still not realised. As a consequence, he was admitted as a pupil member of the 
applicant on 28 November 2012. This was unfortunate in the extreme. The long and 
short of all this unfortunate incident and administrative oversight on the part of the 
advocates’ societies was that the applicant, on 10 September 2013, resolved, “that 
the Professional and Ethics Committee be instructed to apply for a rescission order 
in the South Gauteng High Court for Salemane’s admission as an advocate”. This 
led to the present application in which the applicant contended that “the first 
respondent was not duly qualified to be admitted as an advocate of this Honourable 
Court and that the order was therefore erroneously sought and erroneously granted”. 
This, in the absence of the applicant, and on the basis that the first respondent had 
not complied with the peremptory requirement for admission as an advocate, ie 
being in possession of an LLB degree. The applicant stated that it did not oppose the 
first respondent’s application for admission as an advocate, because it reasonably 
believed that the application would be opposed by the second respondent instead, 
which did not happen.  

“The first respondent, in what I conceive as a rather surprising and quite 
uncharacteristic move, filed opposing papers.” He denied that the order purporting to 
admit him as an advocate was sought and granted erroneously. He also denied that 
he did not possess a Bachelor of Laws (“LLB degree”). He contended, and which 
was common cause anyway, that in January 1990, he enrolled for the B.Proc degree 
at the University of Durban-Westville, as a full-time student. He completed his 
studies in 1994. The B.Proc degree was conferred upon him during May 1995. The 
first respondent further contended that the period of study mentioned above, ie 
January 1990 to December 1994, covered at least 5 years of study, and that his 
B.Proc degree is equivalent to the LLB degree. Based thereon, so the contention 
continued, the first respondent was duly qualified to be admitted as an advocate, as 
envisaged in section 3(2)(b) of the Advocates Admission Act, and that consequently, 
the impugned order was correctly granted on 13 April 2011. In further advancing his 
argument, that he had duly “complied with the peremptory requirements as 
advocate”, the first respondent attached to his answering papers, a certificate of 
good character, annexure “B”, issued by the Faculty of Law, University of Durban-
Westville, KwaZulu-Natal, (“the certificate of good character”) on 12 July 2011. I shall 
deal in more detail with the certificate of good character later in the judgment. At the 
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hearing of the matter before us, the first respondent, who appeared in person, 
repeated fundamentally the submissions contained in the answering papers. 

South African Airways SOC v BDFM Publishers (Pty) Ltd and others 
[2016] 1 All SA 860 (GJ) 

Motions– Ex parte order – Entitlement to – Improper service – Urgent applications in 
terms of rule 6(12) of the Uniform Rules of Court – Effective service is not a collegial 
courtesy, but a mandatory duty. 

Interdict – Publication of confidential document – Right to confidentiality – If 
confidentiality not yet breached, an interdict may be an appropriate form of relief to 
preserve confidentiality – If confidentiality in information subject to a claim of legal 
advice privilege is lost or any other information loses its attribute of confidentiality, 
then unlikely that any interdictory relief can be effective. 

Legal professional privilege – Ambit and nature of – Species of confidential 
information and not an absolute right in South African law – It is a negative right to 
prevent admission into evidence of advice obtained from a legal advisor in 
confidence. 

The applicant (“SAA”) was an organ of State whose financial affairs were the subject 
of intense public and media scrutiny leading up the present application. Several 
controversies had been reported in the year preceding the application, one of which 
related to the acquisition of new aircraft and how SAA would pay for them. In that 
regard, a legal opinion was provided by one of SAA’s legal advisors, at the request 
of its CEO. The contents of the document were confidential to SAA. Privilege was 
claimed on the premise that the document contained confidential legal advice given 
to SAA by its in-house legal advisor. 

SAA obtained an ex parte order interdicting the respondents (all media houses) from 
publishing information derived from the confidential document. The respondents 
brought an application for reconsideration in terms of rule 6(12)(c) of the Uniform 
Rules of Court. 

Held – The urgent application brought by SAA was accompanied by ineffective 
service. The principle of audi alteram partem is sacrosanct in the South Africa legal 
system. Although, like all other constitutional values, it is not absolute, and must be 
flexible enough to prevent inadvertent harm, the only times that a court shall 
consider a matter behind a litigant’s back are in exceptional circumstances. In this 
case the purported service was, de facto, no service at all. The order was taken ex 
parte, and the service was a farce. It was clear that an ex parte order was not 
justified and that SAA was aware that proper service was necessary. The 
misrepresentations made by SAA, together with the sham service justified 
considering, in the exercise of a judicial discretion, a dismissal of the application on 
those grounds alone. However, it being appropriate to address the substantive 
merits of the application, the Court decided not to exercise its discretion to dismiss 
the application for those reasons but to address the matter by way of a costs order. 
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The principal jurisprudential controversy in this matter concerned the claim by SAA 
of a right of legal professional privilege over the information in the document, and the 
implications of such a claim, including whether SAA could invoke such a claim 
against the world and whether, in any event, its failure to claim privilege, could be 
taken as a basis to counter argue that a waiver of privilege had to be imputed. The 
Court summarises the law as follows. Legal advice privilege is a negative right to 
refuse to disclose, in proceedings, any confidential information exchanged between 
attorney and client. Legal advice privilege cannot be invoked to assert a positive right 
to the protection or preservation of information whose confidentiality has or may be 
breached through unauthorised means as a result of which the information has 
become or may become known to strangers. The limitations on the application of 
legal advice privilege position does not inhibit a person from seeking relief to prevent 
publication of confidential information, whether confidential because of the claim of 
privilege or because its confidential in a general sense. Any relief sought from a 
court to protect any form of confidential information is subject to any recognised 
public interest overrides, an exercise which requires a balancing of contending 
values in a fact-specific context. 

SAA having failed to establish a right to the order which it obtained in its ex parte 
application, the Court set aside the order. 

Cliff v Electronic Media Network (Pty) Ltd and another 
[2016] JOL 35104 (GJ) 

Interim interdictory relief – Requirements – Applicant must establish a prima 
facie right albeit open to doubt – Well-grounded apprehension of irreparable harm to 
applicant – Interim relief is granted – Applicant ultimately succeeds in establishing 
right absence of a satisfactory alternative remedy – Balance of convenience 
favouring the applicant. 

The applicant had held a position as a judge in the television programme “SA Idols” 
flighted by the respondents (collectively referred to by the Court as “M-Net”). M-Net 
severed their relationship with the applicant for the 2016 Idols season as a 
consequence of a tweet he posted on social media, which was construed as racist, or 
in support of racism. A racist and derogatory statement made by a third party 
(“Sparrow”) on a social media platform was the starting point of the matter. The 
comment was met with widespread anger and outrage and sparked a public outcry, 
particularly on social media. Joining in the debate, the applicant posted a tweet 
stating,"People really don't understand free speech at all". That was also met with 
outrage and a barrage of criticism on social media, with some members of the public 
equating the statement not as support for freedom of speech, but as support for the 
racist views of Sparrow. That led to accusations that the applicant was himself being 
racist. The applicant’s tweet led M-Net to allege that the comment was detrimental to 
their brand and necessitated the termination of the applicant’s role as brand 
ambassador in his capacity as an Idols judge. 

In an urgent application, the applicant sought relief in that regard. The present hearing 
dealt only with the first part of the two-part application. The relief sought by the 
applicant in Part A of his application was the urgent reinstatement of his contract with 
M-Net. 
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Held that the court was not, at the present stage, concerned with the issues of freedom 
of speech or whether the applicant’s conduct amounted to racism. The Court defined 
the ambit of the dispute as relating solely to the contractual relationship between the 
parties and whether it should be restored to its position prior to its termination. 

A court has a wide discretion in deciding whether to grant interim relief. In order for the 
applicant to be successful in an application for interim relief, pending the determination 
of the main issues in dispute, he must establish a prima facie right, albeit open to some 
doubt; a well-grounded apprehension of irreparable harm to the applicant if the interim 
relief is not granted and the applicant ultimately succeeds in establishing his right; the 
absence of a satisfactory alternative remedy; and the balance of convenience 
favouring the applicant. 

The establishment of a prima facie right is the first and most important requirement for 
an applicant claiming interim interdictory relief. A prima facie right may be shown even 
where the facts set out by the respondents show contradictions and inconsistencies in 
the applicant's version. A temporary interdict can be granted even if the right is open 
to some doubt. It is only if there is serious doubt cast on the facts alleged by the 
applicant that a court must refuse the interim relief. M-Net disputed that it had entered 
into any agreement with the applicant in respect of the 2016 season of Idols. However, 
the Court found its conduct and its statements to the media to display the contrary. 
The Court held that it was disingenuous of M-Net to now refute the existence of an 
agreement between the parties. If not an oral agreement, then there was a tacit 
agreement that the applicant would be an Idols judge. Consequently, the Court was 
satisfied that the applicant had shown a prima facie right that he had a contract with 
M-Net which was terminated without due process. 

The irreparable harm contended for by the applicant was that of being branded a racist. 
Being fired for being labelled a racist does untold reputational and financial harm to 
him. Acknowledging such reputational harm, the Court found merit in the applicant’s 
submissions that he had a reasonable apprehension of suffering irreparable harm. A 
defamation action in due course or even a declaration of the unconstitutionality of M-
Net's termination of the contract would not address the reputational damage that the 
applicant was suffering at present. The interim relief sought was the only satisfactory 
remedy that would go some way in addressing the issue. 

To see where the balance of convenience lay, the Court had to weigh the prejudice 
suffered by the applicant if the relief was refused as against the prejudice M-Net would 
suffer if the relief was granted. The Court was satisfied that the balance of convenience 
in this matter favoured the applicant. 

Concluding that the applicant had satisfied the requirements for interim relief, and 
made out a prima facie case for the contractual relief he contended for, the Court held 
that temporary reinstatement was a competent prayer in the circumstances of this 
case. Therefore, pending the finalisation of Part B of the Notice of Motion, the 
contractual relationship between the parties was reinstated to what it was on or about 
6 January 2016. 

Rossitter and others v Nedbank Limited 
[2015] JOL 34894 (SCA) 
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Default judgment – Application for rescission – Rule 42(1)(a) – Uniform Rules of 
Court – Court is empowered to set aside a default judgment erroneously sought and 
granted in the absence of a party affected thereby. 

In terms of a loan agreement concluded between a trust represented by the first 
appellant, and the respondent’s predecessor in title, amounts of R13,5 million and 
R9,77 million were advanced to the trust. The loans were repayable with interest in 
instalments over a period of 240 months. Subsequently, the parties, on various 
occasions, made written variations to the terms of the first loan agreement, more 
particularly concerning the trust’s repayment obligations in that timeframes were 
changed. The varied agreement provided that the full outstanding amount would be 
payable in one single “bullet repayment” which meant that the entire principal loan and 
interest was due at the end of the loan term which fell due on 1 June 2010. 

The trust defaulted in its repayment obligations. As a result, the respondent issued 
summons against all the appellants for payment of the amounts of R13 975 793,17 
and R10 686 943,68, being outstanding balances due after payment of certain 
instalments, plus interest on the two loans. A notice of intention to defend the matter 
was served on 5 November 2010. On the same day the parties concluded yet a further 
agreement varying the payment terms of the loans, and incorporating a confession of 
claim by the appellants. However, the appellants also defaulted on the variation 
agreements. A letter of demand having been ignored, a notice of bar was served upon 
the appellants’ attorney on 29 March 2012, some 16 months after the notice of 
intention to defend had been served. The notice of bar required the appellants to file 
their plea within 5 days after its delivery. No plea was delivered within the 5 days, and 
an application for default judgment was lodged with the registrar, purportedly in terms 
of Uniform Rule 31(5)(a) and served on the appellants’ attorney on 17 May 2012. 
Default judgment was granted on 30 May 2012. 

The first appellant became aware of the judgment on 9 July 2012, whereupon he 
instructed his attorney to make application for the rescission thereof. The appellants 
contended that the default judgment had been erroneously sought and granted 
because of non-compliance by the respondent with Uniform Rule 31(5)(a) read with 
paragraph 2.3 of the Practice Manual of the KZN Division of the High Court GN 
535, GG 26180, 2 April 2004 (practice manual). 

Held that the issue to be determined and which was dispositive of the matter was 
whether the default judgment had been erroneously sought and granted within the 
prescripts of rule 42(1)(a). The rule provides that a court may, in addition to any powers 
it may have mero motu or upon the application of any party affected, rescind or vary 
an order or judgment erroneously sought or erroneously granted in the absence of any 
party affected thereby. Rule 31(5)(a) provides that: 

“Whenever a defendant is in default of delivery of notice of intention to 
defend or of a plea, the plaintiff, if he or she wished to obtain judgment by 
default shall . . . file with the registrar a written application for judgment 
against such defendant. Provided that when a defendant is in default of 
delivery of a plea, the plaintiff shall give such defendant not less than five 
days’ notice of his or her intention to apply for default judgment”. 

In casu, the notice of intention to apply for default judgment did not comply with the 
prescripts of rule 31(5)(a) read in conjunction with paragraph 2.3 of the practice 
manual as it did not provide a time and date on which default judgment would be 



136 
 

sought. The summons had been served more than six months before the application 
for default judgment was made, and therefore the requirements of paragraph 2.3 had 
to be complied with. 

In an application for rescission under rule 42(1)(a), the applicant must show that the 
default judgment or order had been erroneously sought or erroneously granted. If the 
default judgment was erroneously sought or granted, a court should, without more, 
grant the order for rescission. Generally a judgment is erroneously granted if there 
existed at the time of its issue a fact which the court was unaware of, which would 
have precluded the granting of the judgment and which would have induced the Court, 
if aware of it, not to grant the judgment. In this matter, if the registrar had been made 
aware of the procedural defect in the rule 31(5)(a) notice, default judgment would not 
have been granted. 

In consequence, the appeal was upheld, and rescission of the default judgment 
granted. 

Nkabinde and another v Judicial Service Commission and others 
[2016] JOL 35462 (SCA) 

Courts – Judiciary – Complaint against judge lodged with Judicial Service Commission 
– Legality of steps taken by Judicial Service Commission following complaint – 
Challenge to constitutionality of section 24(1) of the Judicial Service Commission Act 
9 of 1994, in terms of which a member of the National Prosecuting Authority (NPA) 
may assist a tribunal rejected based on principle of prosecutorial independence – 

Courts – Judiciary – Complaint against judge lodged with Judicial Service Commission 
– Rules applied by Commission – Lawfulness of application of new rules – 
Retrospective application of the new statutory regime – Where no substantive rights 
were adversely affected, application of new procedure confirmed as sensible, fair and 
just 

Tusk Construction Support Services (Pty) Limited v Mvula Trust and others 
[2015] JOL 34917 (ECG) 
Costs – Liability for 

The first respondent awarded a contract for the construction of a water infrastructure 
for schools to the second respondent. The applicant rendered construction support 
services to emerging contractors such as the second respondent. In order to properly 
execute the contract the second respondent would open a dedicated bank account 
into which the various progress payments of the construction project were paid. The 
purpose of the dedicated bank account was to act as security for the undertakings 
given by the applicant to its suppliers. In May 2015, the second respondent, in breach 
of its obligations in terms of the agreements entered into between the parties, 
instructed the first respondent to make payment of monies due to it into another 
account, being the trust account of the fourth respondent’s attorneys. 

The applicant therefore obtained an order directing the first and second respondents 
from making any payments due to the second respondent into any other bank account 
than the specified account, and directing the fourth respondent to transfer an amount 
paid to its trust account by the first respondent to the bank of the second respondent. 
The fourth respondent opposed the application. 
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Held that the only issue to be considered was that of costs. 

The fourth respondent did not deny that the money paid in his trust account was 
deposited contrary to the terms of the agreement. At the time when the matter was 
urgent, the applicant was entitled to proceed by way of urgency. The fourth respondent 
had no justification in continuing with the opposition of the application, especially since 
the money in issue did not belong to him or his business account and in fact was no 
longer in his trust account. The fourth respondent was thus ordered to pay costs 
occasioned by the opposition to the application against the second respondent. 

 

 

Ismail v Nomafusi [2015] JOL 33799 (KZD) 
Professions – Courts – High Court – Jurisdiction – Section 50(1) – Superior Courts Act 
10 of 2013 – Interpretation 

The present application was for the eviction of the respondent from certain immovable 
property. The Court raised the issue of whether it had jurisdiction to hear the matter. 
In response, the applicant submitted that, on a proper interpretation of section 50(1) 
of the Superior Courts Act 10 of 2013 (“the Act”), the present Court had concurrent 
jurisdiction with that of the main seat of the KwaZulu-Natal Division in Pietermaritzburg 
over the entire province of KwaZulu-Natal and, therefore, this Court did have 
jurisdiction to hear the matter. 

Held that the applicant’s submission was incorrect. 

Section 6(1) of the Act sets out the specified divisions of the high court. Section 6(3) 
provides for the determination of each division’s area of jurisdiction and the 
establishment of one or more local seats for a division in addition to its main seat and 
the determination of the area or areas of jurisdiction of the local seat or seats. Section 
50(1) contains the transitional provisions in respect of the high courts that existed at 
the date of commencement of the Act (23 August 2013) – and provides that “the area 
of jurisdiction of each of those courts becomes the area of jurisdiction or part of the 
area of jurisdiction, as the case may be, of the Division in question”. On a proper 
interpretation, the words “the area of jurisdiction of each of those courts” on the date 
of commencement of the Act as contemplated in section 50(1), means the area of 
jurisdiction of those courts that was set out in First Schedule (as amended) to the 
Supreme Court Act 59 of 1959. That is because the First Schedule remained extant 
by virtue of section 4 of the Interim Rationalisation of Jurisdiction of High Courts Act 
41 of 2001. Despite the repealing of the First Schedule along with subsections 6(1) 
and (4) of the Supreme Court Act, the Administration of Estates Laws Interim 
Rationalisation Act 20 of 2001 (“the Interim Rationalisation Act”) specifically provided 
that the seats and the areas of jurisdiction of the high courts referred to in the First 
Schedule would, subject to any alteration by notice contemplated under section 2, 
remain as they were immediately before the commencement of the Interim 
Rationalisation Act. 

The Court held that the words “the area of jurisdiction of each of those courts” in 
section 50(1) meant that the local seats of the divisions are endowed with concurrent 
jurisdiction over their limited areas with the main seats of the divisions in question. And 



138 
 

that the words meant further that as a transitional measure, the areas of jurisdiction of 
each of those courts immediately prior to the commencement of the Act are those set 
out in the First Schedule (as amended) and became the areas of jurisdiction or part of 
the area of jurisdiction of the divisions in question upon the commencement of the Act 
and would remain as such until such time as the areas of jurisdiction may be 
determined by a notice referred to in section 6 (3) (a) or (c) of the Act. 

Rejecting the applicant’s interpretation, the Court held that it did not have jurisdiction 
in the matter. The application was dismissed. 

 

Premier Attraction 300 CC trading as Premier Security v City of Cape Town 
[2016] JOL 35769 (WCC) 

 
Prescription – Section 12(3) of the Prescription Act 68 of 1969 

Action against State – Requirement of notice – Institution of Legal Proceedings against 
Certain Organs of the State Act 40 of 2002 

The applicant sought payment of two amounts, as well as an order declaring the 
respondent to be contractually bound to pay the applicant for security services 
allegedly rendered by it for three specified cites over various periods. The main claim 
related to whether the applicant was entitled to a recalculation of the amounts paid by 
the respondent to the applicant in terms of a contract. The additional claim related to 
invoices issued by applicant in respect of services rendered at certain specific sites in 
respect of which authorised purchase orders were not issued by the respondent, in 
consequence of which, the services were rendered in violation of the contract and the 
relevant regulatory and statutory framework. 

The applicant’s provision of security services to the respondent was in terms of a 
contract awarded to it in a tender process. The applicant contended that the dispute 
related primarily to the method of establishing the escalation, or adjustment of rates, 
or prices paid by the respondent for the security services as set out in the price 
schedule of the tender document. 

Held that before dealing with the question of interpretation of the conditions of 
contract, the Court had to address a number of points in limine raised by the 
respondent – including prescription and statutory non-compliance. Section 12(3) of the 
Prescription Act 68 of 1969 provides that a debt shall not be deemed to be due until 
the creditor has knowledge of the identity of the debtor and of the facts from which the 
debt arises: provided that a creditor shall be deemed to have such knowledge if he 
could have acquired it to exercising reasonable care. Accordingly, the section requires 
knowledge of the material facts from which the debt arises for the period of prescription 
to commence as opposed to knowledge of the relevant legal considerations. Extinctive 
prescription commences to run as soon as the debt is due. Applying the said principles, 
the court found that a portion of the applicant’s claim had prescribed. 

Regarding statutory non-compliance, the respondent stated that the applicant’s notice 
to respondent in terms of the Institution of Legal Proceedings against Certain Organs 
of the State Act 40 of 2002 did not comply with section 3(1) which provides that no 
legal proceedings may be instituted against an Organ of State for the recovery of a 
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debt unless the creditor has first given the Organ of State written notice of its intention 
to institute the legal proceedings, alternatively unless the Organ of State has 
consented in writing to the institution of legal proceedings without notice, or despite a 
defective notice. In addition, section 3(2)(a) requires that the notice must be served on 
the relevant Organ of State within six months from the date on which the debt became 
due. Although finding that the applicant was guilty of non-compliance, the Court 
exercised its discretion in favour of granting condonation in that regard. 

Assessing the merits, the Court found that the applicant’s remaining claim had to 
succeed. Persons contracting in good faith with a statutory body or its agents are 
bound, in the absence of knowledge to the contrary, to enquire whether the relevant 
internal arrangements or formalities have been satisfied, but are entitled to assume 
that all the necessary arrangements or formalities have indeed been complied with the 
irregular or informal exercise of power granted. Such persons may then rely on 
estoppel if the defence raised is, as in this case, that the relevant internal 
arrangements or formalities were not complied with. 

The applicant’s second claim was therefore successful. 

Off-Beat Holiday Club and another v Sanbonani Holiday Spa Share Block 
Limited and others [2016] JOL 35815 (SCA) 

Prescription – Extinctive prescription – Whether claims brought by minority 
shareholders under sections 252 and 266 of the Companies Act 61 of 1973 constitute 
“debts” as envisaged in section 10 of the Prescription Act 68 of 1969 and are 
susceptible to prescription – Whether section 13(1)(e) of the Prescription Act insulates 
a shareholder’s right – Right to seek relief under section 266 of the Companies Act 
from extinctive prescription – Section 266 vest a shareholder with right to compel a 
company to take action against its delinquent directors or officers – Where claim 
against delinquent director or officer did not prescribe in circumstances envisaged by 
the plain wording of section 13(1)(e), by reason of section 13(1)(e), minority 
shareholders’ entitlement to invoke section 266 remedy remaining extant 

The applicants in the present application for leave to appeal, were minority 
shareholders in the first respondent. They complained that the majority shareholders 
(the second to seventh respondents) acted to the detriment of the first respondent. 
The applicants (“the clubs”) were timeshare clubs. The first respondent carried on the 
business of a timeshare and share block resort and owned the land on which the resort 
was situated. The third respondent (Harri) was a property developer and a director of 
the first respondent. 

Various disputes arose between the parties, and in October 2008, the clubs launched 
proceedings in the court a quo, in terms of sections 266 and 252 of the Companies 
Act 61 of 1973 on the basis of various unlawful acts allegedly perpetrated by Harri. 

The clubs mainly attacked the substance of the first respondent’s articles, which they 
contended were unlawfully registered and oppressive to its minority shareholders, and 
certain allocations of the shares. Accordingly, they sought orders declaring certain 
provisions of the first respondent’s articles invalid and certain shares to have been 
improperly issued and to have the holders of those shares barred from voting them. 
On that basis, they asked for an order, in terms of section 252, to substitute certain 
provisions in the first respondent’s articles for the allegedly invalid ones. The clubs 
further invoked section 266 to have a curator ad litem appointed to the first respondent 
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for the purpose of instituting a claim for the recovery of damages or loss and the 
compensation for the deprivation of benefits suffered by the first respondent as a result 
of wrongs, breaches of trust and breaches of faith by Harri. The court a quo issued a 
rule nisi as prayed and granted an order provisionally appointing a curator ad litem to 
conduct an investigation into the grounds for the envisaged litigation on behalf of the 
first respondent against Harri. The curator’s report supported the allegations made by 
the clubs. As a result, the court a quo confirmed the appointment of the curator ad 
litem to institute action against Harri for damages or loss suffered by the first 
respondent for part of the claims, but found that the remaining claims were debts within 
the meaning envisaged in the Prescription Act 68 of 1969 and were susceptible to 
extinctive prescription. It was held that they constituted single acts which had become 
prescribed after three years. The application was accordingly dismissed without the 
adjudication of the merits of the causes of action. The clubs filed two applications for 
leave to appeal which the court a quo heard and dismissed. The present application 
for leave to appeal was directed at that order. The clubs also sought condonation for 
the late filing of the application, which included the section 252 issue. 

Held that section 266 created a remedy for minority shareholders to act on behalf of 
a company whereby delinquent officers of a company can be compelled to 
compensate the company for a wrong committed by them, whilst seeking to minimise 
the risk of unmeritorious claims being brought against the company by disaffected 
shareholders. Section 252 vested a shareholder with the right to institute a personal 
action against a company where the shareholder’s rights in terms of the contract 
created between the company and its shareholders by virtue of the memorandum and 
articles of association had been infringed by the company’s act. 

Condonation of the non-observance of the court’s rules is not a mere formality and the 
power of the court to grant the relief should be exercised with proper judicial discretion 
and upon sufficient and satisfactory grounds being shown. An applicant for 
condonation must give a full explanation for the delay which must not only cover the 
period of the delay but must also be reasonable. Prospects of success on appeal, the 
importance of the case, absence of prejudice to the parties, the respondent’s interest 
in the finality of its judgment and the convenience of the court are some of the factors 
that the appeal court will weigh, one against the other, in deciding whether or not to 
grant condonation. The clubs satisfied the court that they should be granted 
condonation in this case. 

The question was whether Uniform Rule 49, the Supreme Court of Appeal Rules 6, 7, 
8 and 10 and sections 16 and 17 of the Superior Courts Act 10 of 2013, which govern 
appeal procedure, permit more than one application for leave to appeal and notice of 
appeal to accommodate grounds of appeal which were initially omitted. The court 
believed that such a procedure may be permissible if the circumstances are such that 
the interests of justice demand that an extraordinary leave to appeal be granted. 

On the issue of prescription, the court pointed out that the disputes between the parties 
had been dragging on for many years. As far back as 2003 the clubs, which acquired 
their shares in the first respondent well aware of the articles and the allocation of 
shares they now challenged, clearly knew what legal options were available to them 
to resolve the disputes. The court identified the issue for determination as being 
whether the claims were “debts” susceptible to extinctive prescription under section 
11(d) of the Prescription Act, which stipulates a general prescriptive period of three 
years in respect of most debts, and the impact of section 13(1)(e) thereof, if any, for 
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purposes of the section 266 claims. The Prescription Act does not define the term 
“debt”. However, it is established that for purposes of this Act, the term has a wide and 
general meaning - that it includes an obligation to do something or refrain from doing 
something and entails a right on one side and a corresponding obligation on the other. 
In principle, all rights are susceptible to prescription except for rectification claims (and 
other claims rooted in real rights) in the case of extinctive prescription. The court 
rejected the attempts to qualify the clubs’ claims as rectification claims. The conclusion 
was that the claims had not prescribed. 

The final question was whether section 13(1)(e) of the Prescription Act insulates a 
shareholder’s right to seek relief under section 266 of the Companies Act from 
extinctive prescription. The provisions of section 266 vest a shareholder with the right 
to compel a company to take action against its delinquent directors or officers. It was 
not disputed that the company’s claim against the delinquent director or officer, did not 
prescribe in the circumstances envisaged by the plain wording of section 13(1)(e) of 
the Prescription Act. Therefore, by reason of section 13(1)(e), the clubs’ entitlement to 
invoke the section 266 remedy as the first respondent’s minority shareholders 
remained extant alongside the first respondent’s own right to sue Harri. 

The application for leave to appeal was granted and the appeal was upheld. The order. 

Knipe and others v Lotz and others [2016] JOL 35903 (FB) 
Irregular step-Notice of set down – Alleged irregular step 

The applicants wished to appeal against two judgments of the present court. 
Applications for leave to appeal were filed within the time periods allowed by rule 
49(1)(b). The applicants took no steps to enrol the matters for argument. The attorney 
who represented the provisional liquidators in both applications, arranged a date for 
the hearing of the matters through contact with the secretary of the judge tasked with 
hearing the applications. The attorney filed and served notices of set-down for the 
applications for leave to appeal. He was the only legal representative who was in 
communication with the office of the said judge prior to the set-down of the matters. 

The attorneys for the applicants filed a notice in terms of rule 30(2)(b), affording the 
provisional liquidators an opportunity to withdraw the notices of set-down within 20 
days. The applicants claimed that the notices were irregular steps. The notices were 
not withdrawn, and in the present rule 30 application, the applicants sought a 
declaration that the notices of set-down were irregular steps. 

Held that rule 30(1) was intended as a procedure whereby a hindrance to the future 
conducting of the litigation, whether it is created by non-observance of what the rules 
of court intended or otherwise, is removed. The does not apply to omissions, but to 
positive steps or proceedings. A court has a discretion whether or not to grant the 
application even if the irregularity is established. Courts often overlook an irregularity 
in procedure which does not work any substantial prejudice to the other side. Proof of 
prejudice is a pre-requisite to success in an application in terms of rule 30(1). 

The applicants based their objections against the notices of set-down on the wording 
of rule 49(1)(d) which provides that an application shall be set down on a date arranged 
by the registrar who shall give written notice thereof to the parties. It was essentially 
alleged that, as the registrar did not set the matter down, the notices of set-down were 
irregular. However, the Court found that a postponement granted in the matter 
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rendered it irrelevant whether or not the notices of set down were an irregular step. 
The Court therefore exercised its discretion against granting the relief claimed by the 
applicants. 

Seton South Africa (Pty) Limited and others v Dell; In re: Dell v Seton South 
Africa (Pty) Limited and others 
[2016] JOL 35918 (GNP) 
Striking out of claims – Vexatious proceedings 

 
The applicants were three of ten defendants in an action instituted by the respondent. 
They sought an order for the striking out of each of the respondent’s claims against 
them, as being vexatious and constituting an abuse of process. 

The respondent was the managing director of the first respondent until his dismissal 
for misconduct. Essentially, the first applicant accused him of breaching his fiduciary 
duty to acting the first respondent’s best interests by causing himself to be paid 
remuneration to which he was not entitled. Protracted litigation ensued, with the 
respondent’s challenge to his dismissal being dismissed by the labour courts. In the 
litigation in the high court, instituted by the first applicant, the respondent’s various 
counter-claims failed. 

Held that the Court has inherent power to strike out claims which are vexatious. 
Vexatious proceedings include those which are frivolous, improper, instituted without 
sufficient grounds, and to serve only as an annoyance to the defendant. The court is 
under a constitutional duty to protect bona fide litigants, the court’s process and the 
administration. 

In this case, the respondent’s claim against the first applicant had been finally decided 
by a competent court of law and was res judicata. Moreover, the claim was found to 
have prescribed. 

Each of the respondent’s claims against the applicants was thus struck out. 

High Point Trading 733 BK t / a High Point Bridging v Steenkamp, De Villiers 
and Coetzee and others 
[2015] JOL 33777 (FB) 
Citation – Incorrect citation of party 

The present application was based on a bridging agreement. The owner of two erven 
borrowed a sum of money from the applicant. The money would be payable out of the 
proceeds of the sale of the two erven by the first respondent (the agent). The applicant 
brought the application against the agent, seeking payment on the strength of that 
undertaking. 

Held that in the papers before the Court, the first respondent was not cited as an 
incorporated company but as a firm of attorneys and the second, third and fourth 
respondents as partners of the first respondent. In the opposing affidavit, the first 
respondent objected to that citation and averred that it was not a partnership but an 
incorporated company. That averment was not contested by the applicant. 
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The objection that the wrong parties were cited was upheld and it became 
unnecessary to deal with the merits. 

Xhegwana v Xhegwana and another [2016] JOL 35966 (ECG) 
Notice of motion-Leave to amend – Refusal of application 

Appeal – Appealability- Section 83(b) of the Magistrates’ Courts Act 32 of 1944  

During 2007, the appellant and the first respondent married each other in community 
of property. They subsequently separated and in July 2014, at the instance of the first 
respondent, the regional court at East London issued a decree of divorce. The 
appellant sought the rescission of the divorce order on the basis that she was unaware 
that the first respondent had instituted divorce proceedings against her, and therefore 
did not defend the action. She alleged that the first respondent had misled the Court 
in the application for substituted service when he alleged that he did not know her 
whereabouts when he knew or could, without difficulty, establish her whereabouts. 

On receipt of the first respondent’s answering affidavit, the appellant gave notice of 
her intention to amend her notice of motion. The respondents gave notice of their 
intention to object to the proposed amendments and stated the grounds upon which 
the objection was founded. The appellant lodged an application for leave to amend the 
notice of motion. 

The application for leave to amend the notice of motion was dismissed with costs. 
According to the magistrate, the amendment sought, if granted, would fundamentally 
change the relief from the rescission of the divorce order to a variation thereof, that 
the relief sought in its proposed amended form could not be decided on affidavit and 
oral evidence would need to be heard, and that the refusal to grant the appellant leave 
to amend her notice of motion would not cause her prejudice. The present appeal was 
against the dismissal of the application for leave to amend the notice of motion. 

Held that the issue was whether the magistrate’s order dismissing the application for 
leave to amend the notice of motion was appealable or not. Section 83(b) of the 
Magistrates’ Courts Act 32 of 1944 provides that, subject to the provisions of section 
82, a party to a civil suit or proceeding in a Magistrate’s Court may appeal to the 
provincial or local division of the high court having jurisdiction to hear the appeal 
against any rule or order made in such suit or proceeding and having the effect of a 
final judgment. If the order made by the magistrate’s court had the effect of a final 
judgment, it would be appealable. However the refusal to grant leave to amend, if such 
refusal did not have the effect of a final judgment, would not be appealable. 

Finding that the magistrate’s order did not define the parties’ rights or dispose of any 
relief sought in the main application, the court held that it was not appealable. The 
appeal was dismissed with costs. 

Makate v Vodacom (Pty) Limited [2016] JOL 35777 (CC) 
Prescription – What constitutes debt 

The applicant was a former employee of the respondent (“Vodacom”). During that 
time, based on the concept of a missed call, he came up with an idea in terms of which 
a cellphone user who has no airtime would be able to send the request to another 
cellphone user who has airtime, to call the former. The idea was reduced to writing 
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and the applicant consulted his superior at Vodacom for advice on how he could sell 
it to any of the cellphone service providers, including Vodacom. He then spoke to the 
Director of Product Development and Management (“Geissler”), who agreed that 
Vodacom would use the applicant’s idea to develop a new product which would be put 
on trial for commercial viability. If the product was successful, then the applicant would 
be paid a share in the revenue generated by it. Vodacom subsequently developed a 
new product which was called, “Please Call Me”. Despite the product being a success, 
Vodacom did not negotiate compensation for the use of the applicant’s idea. 

Therefore, the applicant instituted action to enforce his agreement with Vodacom in 
the high court in 2008, some four years after the launch of the “Please Call Me” 
product. The Court held that the applicant had established the agreement concluded 
by him and Geissler, but Vodacom was not bound by that agreement as Geissler had 
no authority to conclude the agreement on Vodacom’s behalf. 

Furthermore, having concluded that the applicant’s claim constituted a debt 
contemplated in the relevant provisions of the Prescription Act 68 of 1969, the trial 
court held that the claim had prescribed because the action was instituted after a 
period of more than three years from the date on which the debt arose, had lapsed. 
The trial court refused to grant leave to appeal and the subsequent approach to the 
Supreme Court of Appeal was also unsuccessful. 

In the present Court, the applicant argued that the high court erred in finding that 
ostensible authority had not been pleaded and that any claim or debt owed by 
Vodacom had prescribed in 2004. 

Held by the majority of the Court that the high court had adopted an incorrect approach 
to the pleadings. By holding that ostensible authority had not been pleaded, the high 
court had conflated ostensible authority with estoppel. Ostensible or apparent authority 
is the authority of an agent as it appears to others. The essential elements of estoppel 
in the field of agency are a representation made in words or by conduct, including 
silence or inaction; the representation must have been made by the principal to the 
person who raises estoppel (the representee); the principal must reasonably have 
expected that her conduct may mislead the representee; and the representee must 
reasonably have acted on the representation to his own prejudice. The Court held that 
ostensible authority had been established. 

Regarding prescription, the Court held that the meaning of “debt” had to be construed 
in light of section 39(2) of the Constitution of the Republic of South Africa, 1996, which 
imposes an obligation on the courts to interpret statutes in a manner consistent with 
the Bill of Rights. Thus, a provision that limits a right in the Bill of Rights (in this case, 
the right to access the courts) is to be interpreted narrowly. It was held that the 
applicant’s claim was not a debt, and therefore the high court had erred in finding that 
prescription applied. 

Leave to appeal was granted and the appeal upheld. 

Jack v Baleni and Another (1355/2013) [2016] ZAECMHC 28 (26 May 2016) 

Attorney-professional negligence 

The plaintiff in this action is suing the defendants for damages arising from first 
defendant’s alleged professional negligence. The claim is for payment of 
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R1 003 200.00 against defendants jointly and severally the one paying the other to 
be absolved. These proceedings are therefore concerned with the determination of 
liability. 

The plaintiff is an adult female of Bolotwa Administrative Area, Dutywa. The first 
defendant is an adult male practising as an attorney. He practises as such as part of 
second defendant. The second defendant is a firm of attorneys with offices at N.S. 
Nombambela Trust Building, corner Whack and Richardson Road, Dutywa. It is 
common cause that at all times material to this matter the first defendant was 
employed by the second defendant. 

It appears to be common cause that plaintiff approached the first defendant seeking 
advise with a view of instituting a claim for damages or of seeking recourse for 
damages suffered as a result of her husband’s (the deceased) death following a 
collision between the deceased’s vehicle and that one driven by Mr Sipho 
Manakaza (the insured driver). The collision occurred on the 11 February 2008. 

Plaintiff testified that following the passing of her husband as a result of the collision 
referred to above, Mr Nombambela  of second defendant handled the matter relating 
to deceased’s estate. However when she requested him to lodge a claim with the 
Road Accident Fund for damages suffered as a result of deceased’s passing, Mr 
Nombambela referred her to the first defendant. She discussed the matter with the 
first defendant, who asked her to obtain the police report which she secured after a 
few days and handed same to the first defendant. On the following day she met with 
the first defendant in his office. The latter took out the police report, having perused 
it, opined that according to the sketch plan, the deceased was the sole cause of the 
collision. That she will not get any compensation from the Road Accident Fund, and 
further that any lawyer will tell her the same thing. According to the plaintiff, this 
happened less than a year after her husband’s passing. 

[9] During cross-examination, it was put to the plaintiff that documents pertaining to 
the collision in question were requested from the police under cover of a letter from 
the second defendant and it was based on those documents that the first defendant 
formed an opinion that plaintiff did not have a case against the Road Accident Fund. 
But that he advised her to seek a second opinion from another attorney. Plaintiff 
insisted that the first defendant did not advise her to seek a second opinion. She 
stated that she does not recall if she was given a letter to take to the police to ask for 
documents concerning the collision. 

[23] In my view this argument loses sight of the fact that the advice by the first 
defendant stopped the process of lodging a claim against the Road Accident Fund in 
its tracks. The plaintiff had entrusted him with the tast of taking all the necessary 
steps to institute a claim on her behalf. After the initial step – investigating the 
prospects of the claim, the first defendant advised that the plaintiff did not have a 
case against the Road Accident Fund because the deceased was the sole cause of 
the collision. 

 [25] The question still remains: did the first defendant exercise the requisite care, 
diligence and skill in gathering information enough to enable him to give proper 
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advice or opinion as to the prospects of success of a claim for loss of support against 
the Road Accident Fund. 

[26] I am not certain what the first defendant intends to convey when he repeatedly 
says it was his “personal opinion”. Clearly what he gave the plaintiff was a 
professional opinion – or his opinion as an attorney tasked with looking into lodging a 
claim with the Road Accident Fund. He offered the advice or expressed an opinion in 
that capacity. 

[27] It is trite that if an attorney does not bestow sufficient care and diligence in the 
conduct of business entrusted to him, he is liable for the loss or damage suffered as 
a result of such lack of sufficient care, skill and diligence or loss arising out of his 
negligence in regard to client’s business entrusted to him. By his own admission, the 
first defendant had to contend with an unhelpful / confusing sketch plan. The scene 
was even more confusing. This is not surprising because he visited the scene and 
conducted an inspection based on a confusing sketch plan, an accident report that 
did not provide much information and with no one to point out where and how the 
motor vehicles in question collided. He also does not seem to have considered the 
requirement relating to minimal degree or 1% fault required on the part of the insured 
driver for third party or dependants claim to succeed. 

[28] I am unable to find that the first defendant exercised the degree of care, 
diligence and skill expected of an average practitioner. He did not exercise the 
degree of care, diligence and skill expected of an average practitioner. And by so 
doing, he acted negligently. 

[29] It is not in dispute that at all material times hereto, the first defendant was 
employed and acting during the course and scope of his employment with the 
second defendant. 

[30] For the reasons stated above, the following order is made: 

(a) The first and second defendants jointly and severally the one paying the other, 
are liable for the damages suffered by the plaintiff for loss of support arising out of 
the collision which occurred on the 11 February 2008 as a result of which the 
deceased died. 

(b) The defendants are ordered to pay the costs of suit jointly and severally the one 
paying the other to be absolved. 

De Beer v Absa Bank Ltd (25071/2012) [2016] ZAGPPHC 325 (6 May 2016) 

Summary judgment - Rescission of a summary judgment cannot be claimed under 
Rule 42(1)(a) of the Uniform Rules of Court when neither a defendant nor his legal 
representative appeared at the hearing but had submitted an affidavit opposing 
summary judgment. 

This is an appeal against an order of the North Gauteng High Court (Bertelsmann J) 
on 26 November 2013, dismissing the appellant's application for the rescission of a 
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summary judgment that was granted against him in favour of the respondent, Absa 
Bank Limited (the bank). The appeal is with leave of the court a quo. 

The appellant's application for a rescission of the summary judgment in its present 
form also does not meet the requirement of sub-rule 42(1)(a) that the order or 
judgment must be 'erroneously sought or erroneously granted'. Even if Phatudi J 
should have concluded that a s 129(1) notice ought to have been given before the 
bank was entitled to enforce the home loan agreement and wrongly disregarded the 
fact that it had not been given the order would not be 'erroneously sought' or 
'erroneously granted' within the meaning of sub-rule 42(1)(a). That renders the order 
appealable.  The rule does not cover orders wrongly granted.   
In the result the following order is made:The appeal is dismissed with costs. 

  

University of South Africa v Mothata (68225/12) [2016] ZAGPPHC 317 (10 May 
2016) 

Offer of settlement-rule 34-can work in favour of defendant with regards to costs 

This is an action instituted by the plaintiff, the University of South Africa (hereinafter 
also referred to as "UNISA") against the defendant, Prof Motoane Mothata. UNISA 
issued summons against the defendant claiming damages in the amount of R 789 
079.20 resulting from an alleged breach of contract. 

[2] On 15 April 2016 this court made the following order: 

1. The plaintiff's claim is dismissed. 

2. The defendant breached the agreement attached to the papers as 
"Annexure A". 

3. The defendant is ordered to pay damages to the plaintiff in the amount of R 
236 00.00. 

4. The defendant is ordered to pay the costs. 

[3] Immediately after judgment was handed down counsel for the respondent handed 
up an offer to settle made in terms of Rule 34 of the Rules. A date was arranged for 
the parties to argue the matter before court. There was no appearance on behalf of 
the plaintiff at the hearing of argument. 

[4] In terms of the without prejudice offer of settlement, the defendant offered to 
settle the plaintiff's claim by payment of an amount of R 476 000.00 and to pay the 
plaintiff's taxed or agreed party and party costs of suit to the date of this offer. It is 
clear that the amount offered to the plaintiff to settle the amount is significantly less 
than what was ultimately ordered in favour of the plaintiff. 

[5] It is trite that once a court has handed down a judgment on the question of costs 
and it is thereafter brought to the court's attention that a prior offer to settle without 
prejudice was made to the plaintiff, this court is obliged to consider afresh the issue 
of costs. However, although this Rule obliges the court to reconsider the issue of 
costs, the court retains its discretion whether or not to award the costs to the 
defendant incurred after the date of the offer was made to the plaintiff.  

In the event the following costs order is made: 
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The plaintiff is ordered to pay the defendant's costs from 3 April 2013 being 
the date on which the defendant's offer to settle without prejudice was filed 
with the Registrar of this court which costs include the further costs of the trail. 

  

Firstrand Bank Ltd v Kruger and Others (2015/5890) [2016] ZAGPJHC 123 (23 
May 2016) 

Applications-affidavit-personal knowledge- admissible evidence can only be 
contained in the affidavits filed. 

1. During the unopposed court hearings there were a number of applications brought 
on long form notice of motion by financial institutions against defaulting credit 
receivers in relation to credit agreements for home loans and motor vehicle finance. 
Previously they all had been postponed by my brother Coppin J in order for the 
plaintiff’s to file supplementary affidavits dealing with hearsay allegations.. 

2. There were a number of other cases on the unopposed motion roll which involved 
the same issue. 

3. The cases before me can be divided into those where there is some suggestion 
that the deponent has personal knowledge of certain of the essential allegations and 
those where on an overview of the founding affidavit the deponent has not set out 
enough facts to demonstrate personal knowledge. 

4. The present case is an example of the latter. 

5. The claim was brought on notice of motion for payment of an amount of just over 
R2.6 million together with interest and the hypothecation of the immovable property 
which was provided as security for the loan. In addition the bank sought an order 
rectifying the applicable interest rate from prime less 1.25% to prime less1%. 

6. The affidavit was deposed to a Mr Bongani Madliwa who describes himself as a 
commercial recoveries manager at the bank. 

The grounds on which the facts contained in the affidavit are said to be admissible 
can be found in paragraphs 2 and 3, which read: 

“The facts contained in this affidavit fall within my personal knowledge, save where 
otherwise stated or where the contrary appears from a context, are true and correct.” 

Where I rely on information obtained by and from individuals, including 
representatives of the applicants I believe such info to be true and correct.” 

7. Insofar as proof of the agreement is concerned the deponent attached a copy of 
the credit facility agreement and states that the bank was represented by Ms Shaw 
and Mr Midlane. 

There is no confirmatory affidavit filed by these officials either in relation to the 
conclusion of the agreement or that they had made a mistake when inserting the 
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interest rate. Furthermore the deponent does not identify from whom he obtained 
any of the information relied upon: It is therefore not possible to ascertain which 
parts of the evidence presented are within the deponent’s own knowledge and which 
was conveyed to him by his unnamed sources. 

The only statements contained in the affidavit regarding the alleged error in 
determining the interest rate are to be found in the following paragraphs: 

“14. The cost of credit section in the agreement erroneously records the Concession 
rate as -1.25% and not 1%. 

15. However the facility graph (appearing in the agreement) correctly records the 
concession rate as -1%. 

16. The actual concession rate calculated and charged on the Facility was -1% as 
recorded in the Facility graph. 

17. The incorrect concession rate was occasioned by a common error of the parties 
due to a mistake in the drafting and completion of the agreement, and the parties 
signed the agreement in a bone fide but mistaken belief that it recorded the true 
Concession Rate.” 

9. It is evident that only Ms Shaw or Mr Midlane can provide direct evidence to 
support a rectification of the agreement. Their affidavits are not attached and there is 
no evidence to indicate why either of the two officials was unable to depose to a 
confirmatory affidavit. 

10. Moreover an allegation of fact in an affidavit which in truth comprises no more 
than information that others may have provided cannot be elevated to real evidence 
simply because the deponent, under a standardised statement at the 
commencement of the affidavit, believes it to be true and correct. 

11. The difference of .25% in the calculation of interest affects the correct calculation 
of the current outstanding amount and the rate of interest from the date of judgment 
until the judgment debt is paid either prior to a sale in execution or pursuant to 
execution. This affects both the rights of other creditors and the rights of the debtor 
to receive any surplus amount arising from a sale. It also compromises the certificate 
of indebtedness despite the clause in the loan agreement which provided that it 
constituted prima facie evidence of the outstanding amount. 12. Adv Fine on behalf 
of the applicant has not suggested a basis upon which the rules of evidence may be 
relaxed. I am unaware of any that would allow this court to receive the statements 
contained in these paragraphs into evidence. Accordingly no case is made out on 
the papers for rectifying the agreement. 

13. The aspect of rectification just dealt with also brings into focus the basic 
difference between allegations pleaded in a summons and those which must be 
deposed to under oath in motion proceedings. 

Default judgment will be granted in the former case where the cause of action is 
properly set out in the pleadings (subject to such rules or practices which require an 
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affidavit when applying for judgment) whereas in the latter affidavits replace both the 
pleadings and the essential evidence that would be produced at trial through 
leading vive voce evidence. 

It follows that in motion proceedings an allegation of fact can only be made through 
admissible evidence contained in the affidavits filed. 

26. In the present case the deponent while having the trappings of authority in the 
department does not claim to have been personally involved in the process of 
recovering the debt, let alone having personally accessed the bank’s records, 
accounts or other relevant documents. As stated earlier the deponent left it unclear 
as to what he personally did and what information was provided to him by others or 
from where they in turn might have sourced it. 

27. Accordingly the papers are not in order and the applicant is obliged to file and 
serve on the respondents a supplementary affidavit (or set of affidavits); 

a. by a person who has been involved directly in the recovery of the alleged debt 
from the respondents and who confirms the current status of the debt; 

b. which also contains either direct evidence dealing with the aspect of rectification 
by the bank officials involved, failing which evidence that complies with the 
requirements for admissibility under the Civil Proceeding Evidence Act 25 of 1965, 
the Electronic Communications and Transactions Act 25 of 2002 or the Law of 
Evidence Amendment Act 45 of 1998 (as the case might be); 

c. by the responsible person at the applicant’s firm of attorneys who can attest that 
the section 120 notices were written and despatched to the sheriff; 

d. The matter is postponed sine die. 

Eke v Parsons 2016 (3) SA 37 (CC) 
 
Judgments and orders — Settlement order — Settlement agreement made order of 
court — Nature — Permissible content — Manner of enforcement. 
 
Judgments and orders — Order — Requirements for validity — Approach to be 
adopted to flawed orders. 
 
Eke and Parsons entered into an agreement for the sale to Eke of Parsons' 
membership interest in a corporation. Eke defaulted on payment; Parsons instituted 
proceedings; Eke entered an appearance to defend; and Parsons applied for 
summary judgment. Eke and Parsons then concluded a settlement agreement; a 
High Court made it an order; Eke breached its terms; and Parsons — as provided for 
in the order — enrolled the summary judgment application. Eke raised defences, 
which the High Court dismissed, and gave judgment for Parsons. Eke then applied 
for leave to appeal, which was refused, as was his application to the Supreme Court 
of Appeal, before the Constitutional Court granted leave on three issues: (1) The 
effect of making a settlement agreement an order of court.  
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Held, that a court could only make an order of that part of a settlement agreement 
which could constitute a competent and proper order. For the order to be competent 
and proper the agreement captured in it would have to (a) relate to the 
litigation; (b) accord with the Constitution, law and public policy; and (c) be of 
practical and legitimate advantage.  
Once a settlement agreement had been made an order of court it was like any other 
order and to be interpreted as such. 
As far as enforcement went, this could be by execution, contempt proceedings, or in 
some other manner that the order permitted. An order entailing litigation before 
enforcement was not necessarily objectionable. 
However, not all proposed orders had to be accepted by the courts: where 
necessary, they had to insist that the parties make changes, or, if need be, reject a 
proposed order outright.  
Here the order — requiring, on Eke's non-compliance with its terms, that Parsons 
apply for summary judgment — was unobjectionable. (Eke, relying on Eastern Cape 
authority, had contended that the order was incompetent because it could not be 
immediately executed upon, requiring the said application for summary judgment 
before doing so.)  
(2) Whether it was competent in terms of Uniform Rule 32 to bring a second 
summary judgment application. Held, that while rule 32 did not provide for a second 
summary judgment application, the parties had agreed to dispense with the strictures 
of the rule, and the court had to give effect to their agreement.  
(3) Whether Eke's undertaking in the order to not oppose the application for 
summary judgment was enforceable, in the light of the right of access to court. Held, 
without deciding the issue, that Parsons had not in fact attempted to enforce the 
term, and that Eke had had an opportunity to raise defences, and had exercised it. 
Appeal dismissed. Jafta J agreed in part, and differed in part, with the main 
judgment, but ultimately reached the same conclusion — that Eke's appeal should 
be dismissed. 
Jafta J agreed that a settlement order brought finality to litigation; gave rise to res 
judicata; was enforceable like any other order; and that the manner of its 
enforcement depended on the nature of the order itself.  
He differed on the applicability of Uniform Rule 32 to the matter; and in his approach 
to the provision of the order preventing Eke opposing the summary judgment 
application.  
Held, on issue (1) as framed in the main judgment (the status and effect of a 
settlement order): that a settlement order — made in an exercise of the inherent 
power of the High Court — had the same status and force as any other court order. 
(Case law, to the effect that there was a class of settlement agreement that was a 
mere recordal of the parties' agreement and not enforceable as a court order, was 
wrong.) Thus the settlement order granted here was like any other court order. But 
as an order it was fundamentally flawed: its terms were unclear; its purpose could 
not be readily ascertained from its language; it failed to bring the case to finality; and 
it could not be enforced. (A reading of it suggested the High Court accepted the 
dispute had been settled; and, absent the provision that Parsons re-enrol the 
summary judgment application on Eke's default, it could have been enforced by 
execution. The purpose of the re-enrolment provision was thus unclear.)  
To grant an order containing such a flaw would be a failure on the part of the court to 
properly exercise its discretion.  
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Nonetheless, despite the flaw, the parties would still have to comply with it, to the 
extent that they could ascertain what it required them to do.  
Held, as to issue (2) (the permissibility under Uniform Rule 32 of bringing a second 
summary judgment application), that the issue did not arise, because Parsons did 
not institute a second rule 32 application. Parsons had re-enrolled the summary 
judgment in terms of the order. 
Held, as to issue (3) (concerning the clause that Eke not oppose summary 
judgment), that the inherent power of the High Court included the power — as 
exercised here — to make an order barring access to court.  
Order in the main judgment — that the appeal be dismissed — supported. 
 
 
 
 
Attorneys Fidelity Fund v Injo Investments CC 2016 (3) SA 62 (WCC) 
 

Attorney — Fidelity Fund — Claims against — Theft of trust funds — Whether money 
entrusted to attorneys — Payment into trust account of attorneys for purpose of 
providing bridging finance to clients of firm — Whether intention of claimant 
determinative — Attorneys Act 53 of 1979, s 26(a). 
 
This matter stemmed from the misappropriation by a firm of attorneys of money 
which had been paid into its trust account by the respondent. The payment was 
made for the purpose of providing bridging finance to certain clients of the firm. The 
payments had been made in terms of 'discount agreements' entered into between 
the respondent and such clients of the firm, on the strength of false representations 
made by the firm that these clients had sold their immovable properties and required 
finance, pending payment to them of the proceeds of such sales upon transfer. 
Having ultimately failed to recover the money from the firm, the respondent sued the 
appellant, the Attorneys Fidelity Fund Board of Control (the Fund), in terms of s 
26(a) of the Attorneys Act 53 of 1979, on the basis that it had suffered pecuniary loss 
as a result of the theft by the firm of money entrusted to it. The Fund repudiated 
liability. The respondent then successfully sued the Fund in the court a quo. The key 
issue to be decided in the appeal, launched by the Fund, was whether the money 
paid by the respondent into the trust account of the firm was entrusted by the 
respondent to the firm, as envisaged in s 26(a) of the Act. It was the Fund's 
contention that it was not. Such assertion was based on the fact that the respondent 
had made payment into the firm's trust account only to discharge its obligation to the 
firm's 'client', and given that it was the client who had nominated the firm's trust 
account as the payment mechanism, and there was nothing in the discounting 
agreement which stipulated that no other mechanism could be used — this was 
irrespective of what the respondent might have asserted or thought to the contrary. 
On the other hand, counsel for the respondent argued that the respondent's intention 
when making payment into the firm's trust account was the determining criterion; in 
the circumstances, rather than payment to the firm being in discharge of a debt, it 
was intended by the respondent to be security for payment by the firm to the client. 
Accordingly intention was sufficient to establish entrustment for purposes of s 26(a). 
In support of its claim the respondent relied on inter alia Industrial and Commercial 
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Factors (Pty) Ltd v Attorneys Fidelity Fund Board of Control 1997 (1) SA 136 
(A) (the ICF matter). 
Held, that at all material times the firm purported to represent the client in accepting 
payment of the money into its trust account. The firm's obligation was not to retain 
the money in trust and to deal with it on the client's behalf, but simply to pay it 
straight over to the client. In other words, the firm's trust account was nothing other 
than a conduit, as was found in the decision of Attorneys Fidelity Fund Board of 
Control v Mettle Property Finance (Pty) Ltd 2012 (3) SA 611 (SCA) (Mettle) — 
notwithstanding the respondent's claim that it sought to obtain security by payment 
into that account. Accordingly there was no entrustment of money by the respondent 
to the firm. 
Held, to the extent that the Appellate Division in the ICF matter placed reliance on 
the intention of a claimant in paying over money into the trust account of the 
wrongdoing attorneys, it did so in the light of the particular facts of that case (in 
particular, a concession made on behalf of the attorneys in that matter that money 
paid by the claimant was held in trust on behalf of their clients). In accordance with 
the approach adopted by the Supreme Court of Appeal in Mettle, the payer's 
intention was not the overriding criterion in determining whether there had been 
entrustment for the purposes of s 26(a) of the Attorneys Act.  
Appeal upheld.  
 

Panayiotou v Shoprite Checkers (Pty) Ltd a.o. 2016 (3) SA 110 (GJ)  

Appeal — Execution — Pending petition to Supreme Court of Appeal for leave to 
appeal — Whether service of application for condonation of failure to serve petition in 
time having effect of suspending operation and execution of judgment — Superior 
Courts Act 10 of 2013, s 18(5) read with s 17(2). 
 
In terms of s 18(1) read with s 18(5) of the Superior Courts Act 10 of 2013, the 
lodging of an application for leave to appeal against a judgment of a High Court has 
the effect of suspending the operation and execution of such judgment, pending the 
decision of the application. The legal question that arose in the present case was 
whether the service of an application to condone the late filing of a petition to the 
Supreme Court of Appeal in itself had the effect of suspending the judgment against 
which leave was sought. The court held that it did not. The failure to serve an 
application for leave to appeal within the prescribed time resulted in the lapsing of 
the right to apply for leave to appeal, and only on the granting of condonation would 
it be revived. Further, to hold otherwise would be untenable. It would mean that a 
judgment many months or years after it had been obtained could be suspended 
merely by the service of a condonation application.  
 

Minister of Justice and Constitutional Development and others v Southern 
African Litigation Centre (Helen Suzman Foundation and others as amici 
curiae) [2016] 2 All SA 365 (SCA) 

Leave to appeal – Court’s discretion – Lack of prospects of success on appeal – 
Section 17(1)(a)(ii) of the Superior Courts Act 10 of 2013 provides that leave to appeal 
may be granted, notwithstanding the court’s view of the prospects of success, where 
there are nonetheless compelling reasons why an appeal should be heard. 
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International law – South Africa’s obligations to arrest and surrender person against 
whom the International Criminal Court has issued an arrest warrant – Implementation 
of the Rome Statute of the International Criminal Court Act 27 of 2002 – Whether there 
was immunity for head of State, against whom warrants of arrest had been issued, 
under customary international law and section 4(1) of Diplomatic Immunities and 
Privileges Act 37 of 2001 (“DIPA”) – Whether immunity exists by virtue of hosting 
agreement concluded with African Union and Ministerial proclamation under section 
5(3) of DIPA. 

Practice and procedure – Application for admission as amicus curiae – Rule 16 of 
Rules of Supreme Court of Appeal – Admission as amicus does not give rise to a right 
to make oral submissions – A party may only be admitted as amicus if it has new 
contentions to advance. 

 
The International Criminal Court was established by the Rome Statute of the 
International Criminal Court (the “Rome Statute”) to exercise jurisdiction over the most 
serious crimes of concern to the international community. Article 5 identifies them as 
genocide, crimes against humanity and war crimes (collectively “international crimes”). 
The Rome Statute requires effective prosecution of such crimes by measures being 
taken at national level and through enhancing international co-operation. 

South Africa is a signatory to the Rome Statute, which it incorporated into domestic 
law by enacting the Implementation of the Rome Statute of the International Criminal 
Court Act 27 of 2002 (the “Implementation Act”). Chapter 4 of the Implementation Act 
provides the mechanism whereby South Africa co-operates with the ICC in regard to 
the arrest and surrender of persons accused of international crimes. 

In June 2015, the president of Sudan, Omar Hassan Ahmad Al Bashir (“President Al 
Bashir”) attended a session of the Assembly of the Africa Union (“AU”) in 
Johannesburg. As a result of investigations into allegations of the actions of his 
government and their supporters by the ICC, President Al Bashir stood accused of 
serious international crimes, and the ICC had issued two warrants for his arrest. The 
first warrant related to charges of war crimes and crimes against humanity, and the 
second warrant related to charges of genocide. The warrants were forwarded to all 
countries that were parties to the Rome Statute, including South Africa, with a request 
that they co-operate under the Rome Statute and cause President Al Bashir to be 
arrested and surrendered to the ICC. When President Al Bashir arrived in South Africa 
to attend the AU assembly in June 2015, the Government (represented herein by the 
“applicants”) took no steps to arrest him, leading to the present litigation. It defended 
its position on the ground that President Al Bashir enjoyed immunity from such arrest. 

As a result, the respondent brought an urgent application in the High Court, seeking 
orders declaring the failure to take steps to arrest President Al Bashir to be in breach 
of the Constitution and to compel the government to cause President Al Bashir to be 
arrested and surrendered to the ICC to stand trial pursuant to the two warrants. The 
government applied for a postponement to enable it to file affidavits, and while granting 
such postponement, the High Court ordered that President Al Bashir was prohibited 
from leaving South Africa until a final order was made in the application, and the 
respondents were directed to take all necessary steps to prevent him from doing so. 
The eighth respondent (the “Director-General of Home Affairs”) was ordered to effect 
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service of the order on the official in charge of each and every point of entry into, and 
exit from the country. At the hearing the following day, the court sought and received 
an assurance that President Al Bashir was still in South Africa. The court issued an 
order declaring the applicants’ failure to arrest him to be unconstitutional and invalid, 
and directed the applicants to take all steps to effect such arrest. Immediately after the 
order was made, Counsel for the government told the court that President Al Bashir 
had left the country earlier that day. 

The High Court having refused leave to appeal, the present Court was approached 
with the request for leave to appeal. 

As the appellants had initially relied on certain special arrangements that it had made 
with the AU for the holding of the Assembly in Johannesburg, in terms of which visiting 
heads of State would be afforded stipulated immunities and privileges, the High Court 
had correctly summarised the issue before it as being whether a Cabinet resolution 
coupled with a Ministerial Notice were capable of suspending the country’s duty to 
arrest a head of State against whom the International Criminal Court (“ICC”) had 
issued arrest warrants. However, with the advent of new Counsel in the present Court, 
an entirely different argument emerged. The applicants’ case was now based upon 
what were said to be the provisions of customary international law and the provisions 
of section 4(1)(a) of the Diplomatic Immunities and Privileges Act 37 of 2001 (“DIPA”). 
The government contended that the general immunity that a head of State enjoys 
under customary international law and section 4(1) of DIPA qualified the obligation of 
South Africa, that would otherwise exist as a State party to the Rome Statute, to arrest 
and surrender a head of State for whom the ICC has issued an arrest warrant in 
respect of the commission of international crimes. 

Held – The first question to be addressed was whether an appeal would be moot 
considering that President Al Bashir had already left the country. The Court agreed 
that no present effect could be given to the order that the government take steps to 
prepare to arrest President Al Bashir, but the order would remain extant and any 
attempt by President Al Bashir to return to this country would prompt the respondent 
to seek its enforcement. Therefore, the High Court erred in holding that there had 
ceased to be a live and justiciable controversy between the parties. 

The next question was whether leave to appeal should be granted. Faced with the 
first ground on which the government’s case was based, the High Court held that an 
appeal had no reasonable prospect of success and therefore it had no discretion, once 
it reached that conclusion, to grant leave to appeal. However, the court failed to 
consider the provisions of section 17(1)(a)(ii) of the Superior Courts Act 10 of 2013, 
which provide that leave to appeal may be granted, notwithstanding the court’s view 
of the prospects of success, where there are nonetheless compelling reasons why an 
appeal should be heard. Leave to appeal was granted in this case. 

Application was made by five entities to be joined as amici curiae, but only one of 
the applications was successful as the applications by the other four were not 
submitted timeously. However, the entities in question were allowed to submit 
argument on why they should be admitted. Such applications are made in terms of 
rule 16 of the rules of court. In terms of rule 16(1), if all parties agree to the admission 
of an amicus they are admitted as such. The rule contemplates that the parties when 
agreeing to the admission of an amicus will agree on the terms on which the amicus is 
to be admitted. Where there is no agreement among the parties as to the admission 
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of an amicus, it is entitled to seek its admission by way of an application to the 
President of the Court in terms of rule 16(4). The basis upon which such an application 
shall be made is set out in rules 16(5) and (6). The four applicants who were refused 
leave to be joined did not pay due regard to the prescripts of rule 16, and were also 
found not to present any issues not otherwise addressed in the proceedings. Their 
applications were, therefore, refused. 

The central issue before the present Court was whether there was immunity under 
customary international law and section 4(1) of DIPA. Government’s argument was 
that in terms of customary international law, heads of State enjoy immunity by virtue 
of the office they hold, and are not subject to the criminal or civil jurisdiction of the 
courts of other countries or any other form of restraint. It was submitted further that the 
Implementation Act does not remove that immunity. The present Court held that South 
Africa is bound by its obligations under the Rome Statute. It is obliged to co-operate 
with the ICC and to arrest and surrender to the court persons in respect of whom the 
ICC has issued an arrest warrant and a request for assistance. The relationship 
between the Implementation Act and the head of State immunity conferred by 
customary international law and DIPA lies at the heart of this case. But the starting 
point was with the Constitution, which provides a specific mechanism whereby 
obligations assumed under international agreements become a part of the law of 
South Africa. 

The narrow issue was whether there is now an international crimes exception to the 
principle of head of State immunity, enabling a State or national court to disregard 
such immunity when called upon by the ICC to assist in implementing an arrest 
warrant. That question was answered in the negative. Whether the Implementation 
Act had the effect of removing the immunity that President Al Bashir would otherwise 
enjoy was a matter of the proper construction of the Implementation Act. The Court 
held that the DIPA is a general statute dealing with the subject of immunities and 
privileges enjoyed by various people, including heads of State. The Implementation 
Act is a specific Act dealing with South Africa’s implementation of the Rome Statute. 
In that special area, the Implementation Act must enjoy priority. Section 4(1)(a) of the 
DIPA continues to govern head of State immunity unless such immunity is excluded 
by the operation of the Implementation Act. 

The Court concluded that the conduct of the appellants in failing to take steps to 
arrest and detain President Al Bashir was inconsistent with South Africa’s obligations 
in terms of the Rome Statute and section 10 of the Implementation Act, and unlawful. 

Nkabinde and another v Judicial Service Commission and others [2016] 2 All 
SA 415 (SCA) 

Courts – Judiciary – Complaint against judge lodged with Judicial Service Commission 
– Legality of steps taken by Judicial Service Commission following complaint – 
Challenge to constitutionality of section 24(1) of the Judicial Service Commission Act 
9 of 1994, in terms of which a member of the National Prosecuting Authority (NPA) 
may assist a tribunal rejected based on principle of prosecutorial independence. 

Courts – Judiciary – Complaint against judge lodged with Judicial Service Commission 
– Rules applied by Commission – Lawfulness of application of new rules – 
Retrospective application of the new statutory regime – Where no substantive rights 
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were adversely affected, application of new procedure confirmed as sensible, fair and 
just. 

In a complaint lodged by 11 Constitutional Court judges with the first respondent (“the 
JSC”), it was alleged that the Judge President of the Western Cape Division of the 
High Court, Cape Town had approached the appellants, two Justices of the 
Constitutional Court, in an attempt to influence that court’s pending judgment in a 
number of inter-related cases. The present appeal was about the legality of steps 
taken by the JSC following the complaint. The JSC’s decision to firstly hold a 
preliminary inquiry and, secondly, to constitute a tribunal to hear and adjudicate the 
complaint, were the critical decisions which had to be considered. 

The appellants also challenged the constitutionality of section 24(1) of the Judicial 
Service Commission Act 9 of 1994 (“JSCA”), in terms of which a member of the 
National Prosecuting Authority (“NPA”) may assist a tribunal, established in terms of 
the JSCA, by collecting and leading evidence. In that regard, the principal submission 
appeared to be that the involvement in the inquiry of a member of the NPA was an 
improper delegation of power to a member of the Executive and that it impermissibly 
involved a non-member of the JSC in the adjudication of the conduct of a judge. 
Furthermore, it was contended that section 24(1) was in breach of two fundamental 
principles, namely the doctrine of the separation of powers and the independence of 
the judiciary. 

Held – Until 1 June 2010, complaints against judges were dealt with in terms of Rules 
established by the JSC, pursuant to its powers as provided for in section 178(6) of the 
Constitution. At the time that the complaint by the 11 Constitutional Court judges was 
lodged, the Rules that governed complaints against judges provided that the JSC had 
to consider any complaint received from any source alleging incapacity, gross 
incompetence or gross misconduct of a judge. Again, in terms of the JSC Rules then 
in force, it was not necessary for a complaint to have been on oath. A complaint on 
oath was optional. At that time, it was contemplated that the matter would be dealt with 
in terms of the then existing Rules. The JSCA was amended in June 2010 and a new 
statutory regime to deal with complaints against judges came into operation. That 
occurred approximately two years after the complaint was lodged. The amendments 
provided for the establishment of a Judicial Conduct Committee and a tribunal to deal 
with complaints against judges. The new provisions of the JSCA set out in some detail 
the procedures to be followed in relation to the adjudication of complaints. The new 
statutory regime was in place when the JSC decided, during April 2012, to have the 
matter dealt with prospectively in terms of the new procedures. The appellants argued 
that, since the complaint by the Constitutional Court Justices had been lodged during 
May 2008, it ought to have been adjudicated in terms of the Rules which constituted 
the regulatory regime prior to the amendments. The court below addressed the issue 
raised by the appellants, namely, the improper retrospective application of the new 
statutory regime that applied to complaints against judges. After examining the 
applicable authorities, the learned Judge concluded that, in the absence of the 
impairment of any existing substantive rights, the inquiry ought rightly to be conducted 
in terms of the new statutory regime. The present Court held that the question of 
whether the new statutory regime should be applied to pending cases is to be 
addressed other than on the basis of whether existing rights were infringed. If existing 
rights were to be found to be impinged upon, then it followed that the appeal would 
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have to succeed. Unable to find that any substantive rights had been adversely 
affected, the Court rejected the appellants’ first argument. 

The Court also dismissed the next argument, which was that was that, if the new 
procedure did apply, then the complaint was invalid as it had not been made under 
oath, as required by the new procedure. The consequence of upholding that argument 
would be the infringement of the substantive rights of the parties. In any event, the 
requirements of the new procedure had been substantially complied with. 

Finally, the Court addressed the appellants’ argument that the new procedure was 
unconstitutional in that it breached the doctrine of separation of powers as the JSC 
was allowed to appoint a prosecutor to be involved in the collection and leading of 
evidence. Pointing to the principle of prosecutorial independence, the Court rejected 
the allegation of unconstitutionality. 

The appeal was thus dismissed. 

Nova Property Group Holdings v Cobbett (20815/2014) [2016] ZASCA 63 (12 
May 2016) 

Company law –  interpretation of s 26(2) of the Companies Act 71 of 2008 – provides 
an unqualified right of access to a company’s securities register – person’s motive 
for access not relevant – right of access not subject to the provisions of the 
Promotion of Access to Information Act 2 of 2000 (PAIA). 

Rule 35 (14) – appellants failed to demonstrate that the documents sought are 
relevant to a reasonably anticipated issue in the main application. 

The Supreme Court of Appeal dismissed the appeal by Nova Property Group Holdings 
Limited (Nova), Frontier Asset Management & Investments (Pty) Limited (Frontier), 
and Centro Property Group (Pty) Limited (Centro) (the Companies) against a judgment 
of the Gauteng Division of the High Court, Pretoria (the court a quo) in an interlocutory 
application lodged by the Companies, in which it was found that the Companies were 
not entitled to an order to compel Moneyweb (Pty) Ltd (Moneyweb), a publisher of 
business and financial news, to provide the Companies with certain documents. The 
Mail & Guardian Centre for Investigative Journalism NPC, commonly known as 
amaBhungane, was admitted as an amicus curiae in the appeal. The appeal arose 
from the attempts of Moneyweb and Mr JP Cobbett (Cobbett) to exercise their 
statutory right in terms of s 26 of the Companies Act 71 of 2008 (the Companies Act) 
to access the securities registers of the Companies.  

 

Cobbett is a financial journalist who specialises in the investigation of illegal 
investment schemes. As part of Moneyweb’s on-going investigation into the 
controversial Sharemax property syndication scheme, it commissioned Cobbett to 
investigate and write articles for publication in Moneyweb, on the shareholding 
structures of the Companies which were purportedly linked to the syndication scheme.  
On 24 July 2013, Cobett sent a request to the Companies for access to their securities 
registers, in terms of s 26(2) of the Companies Act. The Companies refused him 
access. As a result, Moneyweb launched an application, in the court a quo, to compel 
the Companies to provide access to them within five days of the date of the order (the 
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main application). For purposes of providing them with a defence in the main 
application, the Companies then sought to be furnished with documents referred to in 
Moneyweb’s founding affidavit, as well as other documents which they claimed were 
relevant to an anticipated issue in the main application. Displeased with Moneyweb’s 
refusal to provide them with the requested documents, the Companies launched an 
application to compel them to do so under rule 35(14) of the Uniform Rules of Court 
(the interlocutory application).   

 

The court a quo compelled Moneyweb to furnish the Companies with the documents 
referred to in its founding affidavit, but in respect of the other documents requested, it 
found that the Companies had failed to prove that they were relevant to an issue in 
the main application. Although the court a quo had not decided the main application, 
it nevertheless pronounced on the interpretation of s 26(2) of the Companies Act, in 
deciding whether to grant the interlocutory relief sought by the  Companies. It 
concluded that s 26(2) did not confer an absolute right to inspection of the documents 
envisaged in the subsection, but that the court retained a discretion to refuse to order 
access. 

 

Before the SCA, the issues were twofold. Firstly, the court had to determine whether 
the order of the court a quo, due to its interlocutory nature, was appealable. Secondly, 
whether the documents sought by the Companies in the application to compel  were 
relevant to a reasonably anticipated issue in the main application, which concerned 
the proper interpretation of s 26(2) of the Companies Act and, in particular, whether it 
confers an unqualified right of access to the securities register of a company . 

 

In relation to the appealability of the order, the SCA held that it is appealable; in the 
interest of justice.  

On the second issue which concerned the proper interpretation of s 26 (2) of the 
Companies Act, the SCA held that the section confers an unqualified right of access 
to the securities register of a company, and that such right is essential for effective 
journalism and an informed citizenry. In doing so, it rejected the Companies’ 
contention that the right of access is subject to the provisions of the Promotion of 
Access to Information Act, 2000 (PAIA) and found that the requestor’s motive for 
seeking access to a company’s securities register  is irrelevant.   

 

 

Muldersdrift Sustainable Development Forum v Council of Mogale City Local 
Municipality and others 
[2015] JOL 33912 (SCA) 

Application to declare appointment of municipal manager invalid – Right to relief 
sought – Standing – Obtaining a declaratory order – Party must establish legally 
recognised interest in obtaining a declaratory order – Two-stage substantive enquiry 
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in deciding whether or not to grant a declaratory order – Court must be satisfied that 
applicant has necessary interest – Court must be satisfied that case is a proper one 
for exercising court’s discretion 

In October 2006, the third respondent was appointed by the second respondent (the 
executive mayor) as municipal manager of the first respondent municipality. In 
November 2011, the executive mayor extended the third respondent’s contact until 
September 2016. 

During the third respondent’s tenure as municipal manager, the appellant had brought 
an application to review and set aside his decision to establish an emergency site and 
service centre on a farm falling within the municipality’s area of jurisdiction. After it had 
brought that application, the appellant became aware that the municipal manager had 
been re-appointed and considered that the proper appointment process had not been 
followed. It informed the executive mayor thereof in December 2012. More than a year 
after the municipal manager had been appointed, the appellant launched a separate 
to declare the appointment invalid. It contended that the renewal of the appointment 
did not comply with the Local Government: Municipal Systems Act 32 of 2000 and, in 
particular, sections 54A(1)(a), 54A(3)(b), 54A(4)(a), 57(1)(a) and 57(3)(b). It was 
averred that the appointment could properly have been made only by the municipal 
council itself and not by either the executive mayor or the mayoral committee; that the 
appointment had been made without prior advertising nationally for applications to fill 
the post and that, moreover, the contract of employment had not been extended in 
writing before it had expired. As referred to above, the underlying reason for the 
appellant’s application was that the appellant wished to contest the establishment of 
the emergency site and service centre. 

Opposing the application, the municipality contended that the appellant lacked locus 
standi in iudicio to bring the application, and that the bona fide renewal or extension 
of the contract was not governed by the provisions of the Local Government: Municipal 
Systems Act, upon which the appellant relied. 

Held that the appellant did not rely on any alleged infringement of constitutional rights, 
nor on the provisions of the Promotion of Administrative Justice Act 3 of 2000. Instead, 
it relied simply on the provisions of section 19(1)(a)(iii) of the Supreme Court Act 59 of 
1959, which has been repealed, and replaced by section 21(1)(c) of the Superior 
Courts Act 10 of 2013. In terms thereof, a court has the power in its discretion and at 
the instance of any interested person, to enquire into and determine any existing, 
future or contingent right or obligation, notwithstanding that such person cannot claim 
any relief consequential upon the determination. 

The court prefaced its consideration of the main issues by pointing out that it will 
invalidate an order only if the right remedy is sought by the right person in the right 
proceedings and circumstances. 

Section 54A(1)(a) of the Local Government: Municipal Systems Act provides that it is 
the municipal council itself that must make the appointment of the municipal manager. 
The municipal council’s power to delegate is regulated by section 59. The two sections 
taken together, indicate that the delegation by a municipal council of its obligation to 
appoint a municipal manager is not permissible. Only the council had the power to 
conclude such a contract, and its later ratification was not sufficient, given the wording 
of section 30(5)(c) of the Local Government: Municipal Structures Act 117 of 1998 
which requires the mayor to submit a report and recommendation before making any 
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appointment. Therefore, the reappointment of the municipal manager was 
procedurally defective. However, the procedural irregularity in the reappointment of 
the municipal manager did not, without more, entitle the appellant to the relief which it 
sought. 

In order to succeed in obtaining a declaratory order, a party must establish a legally 
recognised interest in obtaining it. The appellant failed to establish any such interest. 
In any event, it was not shown that, had the municipal council acted correctly in the 
manner of the appointment of the municipal manager, it would have made any material 
difference to the interests which either the appellant or its members sought to advance. 

The court emphasised further that there is a two-stage substantive enquiry leading to 
the decision whether or not to grant a declaratory order. Not only must the court be 
satisfied that the applicant has the necessary interest but also that the case is a proper 
one for the exercise of the discretion given to the court. 

Whether the appellant’s chances would have been better had it brought its application 
in terms of section 38 of the Constitution was an issue also considered by the court. 
There are two types of locus standi that derive from section 38, namely “own interest” 
and “public interest”. The present appeal was brought by an association acting in the 
interest of its members. Even if the appellant had relied on section 38, the interests of 
justice would not have required that the court should come to its assistance. Not only 
was its interest insufficient, but the circumstances of the case did not call for the 
exercise of a discretion in its favour. 

The appellant being unable to demonstrate to this court what right it sought to protect, 
or what interest it had in setting aside the appointment of the municipal manager, its 
appeal had to fail. 

 

Commissioner for the South African Revenue Service v Prudence Forwarding 
(Pty) Ltd and another 
[2016] JOL 35747 (GJ) 

Appeal-Trade – Customs and excise – Imported goods – Seizure – Legal proceedings 
– Requirements of notice – Section 89(2) – Customs and Excise Act 91 of 1964 

The first respondent was a clearing agent and the second respondent an importer of 
goods from China for distribution in South Africa. A container of blankets or quilts 
imported by the second appellant was seized by the appellant, based on the latter’s 
suspicion that the value of the goods had been under-declared. The respondents, 
concerned about escalating demurrage and storage costs while the goods were being 
detained, sought to convince the appellant to release the goods and to either increase 
the value of the goods, or to accept security in the form of a provisional payment. The 
appellant refused, and the respondents obtained an order from the court a quo, setting 
aside the seizure of the goods, and ordering the appellant to release the goods on 
payment of a specified amount of money. The present appeal was against that order. 

Held that one of the issues raised by the appellant was dispositive of the matter. It 
was argued that the respondents had failed to comply with the peremptory provisions 
of sections 89(2) and 96(1) of the Customs and Excise Act 91 of 1964, with the result 
that the court below lacked jurisdiction to set aside the seizure of the goods. Section 
89(2) requires a litigant to give notice to the appellant before instituting proceedings 
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as contemplated in section 96(1)(a) within 90 days of the seizure or the conclusion of 
an internal appeal. The respondents did not comply with that requirement, and the 
appeal had to succeed. 

 

University of Cape Town v Davids and others [2016] JOL 35921 (WCC) 
Student protests – Misconduct – Constitutional rights to freedom of association, 
freedom to demonstrate, freedom of expression and right to dignity – Such rights not 
unlimited and subject to horizontal application – Rights to be exercised with due regard 
to those self-same rights of other persons – 

Interim interdict – Confirmation of – Requirements for final interdict – Applicant must 
demonstrate clear right – Applicant must demonstrate injury actually committed – 
Applicant must demonstrate injury reasonably apprehended – Applicant must 
demonstrate absence of an alternative remedy 

In February 2016, an interim interdict was granted against the respondents, preventing 
them from entering any of applicant’s premises and from committing any acts that 
impeded and prevented the applicant’s from rendering of services or making 
decisions. In the present application, confirmation of the interim interdict was sought. 

The applicant was driven to seek the interdict due to various acts committed by the 
respondents during student protests. Included in the conduct objected to by the 
applicant, was the bringing of a shack structure onto the campus and erecting it in the 
path of traffic flow; the spray painting of statues with red paint; the invasion of a 
residence hall and taking of food meant for residents; the removal of portraits, painting, 
photographic collages and photographs from various buildings; and the setting alight 
of two university vehicles. 

Opposing the granting of interdictory relief, the respondents contended that their 
constitutional rights to freedom of association, freedom to demonstrate, freedom of 
expression and right to dignity would all be severely restricted if the final interdict were 
granted. 

Held that the constitutional rights relied upon by the respondents were not unlimited 
and were subject to horizontal application, in that, the rights have to be exercised with 
due regard to those self-same rights of other persons. 

The Court was also asked to view the conduct of the respondents as acts of civil 
disobedience. The Court established the dictionary definition of civil disobedience as 
involving a refusal to obey a law out of a belief that the law is morally wrong. Laws 
prohibiting damage to the property of another, appropriating the property of another 
and physically assaulting another cannot be said to be morally wrong. 

An applicant desirous of approaching a court for a final interdict must demonstrate a 
clear right; an injury actually committed or reasonably apprehended and the absence 
of an alternative remedy. 

The right to demonstrate and protest is subject to it being peaceful. The applicant had 
a clear right to protect its property and the duty to provide a safe and secure 
environment in which students and staff could attend the university, access the 
facilities and resources of the university and the residences at which they were 
accommodated. Linked to those rights and duties, the university had a concomitant 
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duty to facilitate the safe passage of students, staff and members of the public to and 
from the university premises. 

The applicant also satisfied the Court that it had met the remaining requirements for 
interim relief. Finding the interim interdict to be somewhat overbroad, the Court 
decided to reduce its scope in making it final. 

Kingdom Films and others v Kaplan NO and another [2016] JOL 36001 (GJ) 
Particulars of claim – Exception to – Failure to disclose cause of action – Onus of proof  

The respondents were appointed as final liquidators of a company (“KWS”) which 
operated in the tourism industry. They brought an Aquilian action against 11 
defendants. Having delivered their particulars of claim, they were served with a notice 
of exception from the defendants, indicating that the particulars of claim failed to 
disclose a cause of action. Although offered an opportunity to amend the particulars 
of claim, the respondents did not share the view of the excipients and declined to 
amend. That led to the raising of the exception in the present proceedings. 

The excipients were accused of acting unlawfully, or unlawfully failing to act, thereby 
causing harm to KWS in the form of as prospective financial loss. That potential 
financial loss was the “damage” which the respondents sought to recover from the 
excipients. It was that aspect of the claim, as reflected in the particulars of claim, that 
formed the subject matter of the exception. 

The third excipient (Richardson) was a director of KWS. The respondents’ cause of 
action centred around Richardson’s having entered into an agreement on behalf of 
KWS, so as to provide himself with the opportunity to extricate himself from his co-
shareholder by destroying the business of KWS while at the same time diverting all its 
business and business opportunities to some of the other excipients. The amount 
claimed by the respondents as damages represented a loss of profits for 20 years 
from the date the agreement referred to above was cancelled. 

In the alternative, the respondents claimed against the sixth excipient, the amount by 
which the alleged “potential value of the business of KWS” was diminished, on the 
basis that it had unlawfully repudiated the said agreement. 

Held that the excipients bore the onus of showing that the respondents had failed to 
disclose a cause of action in their particulars of claim. They would only discharge such 
onus if they were able to demonstrate on every possible interpretation that the 
particulars of claim, read as a whole, failed to disclose a cause of action. 

The essence of the exception was that the law of delict only recognises a claim for 
damages if the plaintiff had suffered at least some of the damages as at the date when 
the particulars of claim were delivered. As at that date, the plaintiff must show that its 
patrimony has been diminished. Until its patrimony has actually been diminished there 
is no claim recognisable in law. The claim instituted by the respondents did not 
represent an actual loss, but potential loss. 

Damage or loss is one element of an Aquilian action. The other four are act or 
omission, unlawfulness, fault and causation. Each element has to be proven on a 
balance of probabilities by the plaintiff for the claimant to succeed in its claim. 

Our law recognises prospective pure economic loss as part of the damages sustained 
by a plaintiff that calls for compensation. However, the common law rule is that 
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prospective damages may be awarded as ancillary to accrued damages, but such a 
claim has no separate, independent force as ground for action. As KWS had yet to 
suffer any damage, it did not have a cause of action. The exception was therefore 
upheld. 

Prior to being placed under final liquidation KWS primarily conducted the business of 
tourism venture. The third excipient, Kevin Richardson ("Richardson"), was a director 
of KWS. He held 50% of the issued share capital of KWS. The other 50% was held by 
Alan Friedland ("Friedland"). 

The excipients all stand accused of acting unlawfully, or unlawfully failing to act, with 
fault and thereby causing harm to KWS, which harm is identified as prospective 
financial loss. This potential financial loss is the "damage" they seek to recover from 
the excipients. They seek other relief too. However, while the claim for monetary 
compensation for the damages is by no means the only relief they seek, it is a crucial 
aspect of the relief claimed. It is this aspect of the claim, as reflected in the POC, that 
forms the subject-matter of the exception. 

. The averments: Richardson misappropriated monies and other assets belonging to 
KWS;Richardson misappropriated income or other benefits of KWS and essentially 
had these transmitted to Kingdom Films, KRWS, The Lion Whisperer and 
Predator;Richardson fraudulently orchestrated the cancellation of the Welgedacht 
agreement;Richardson engineered a situation where KWS found itself unable to pay 
its debts so that KWS is liquidated;Richardson and/or Kingdom Films, KWRS, The 
Lion Whisperer and Predator unlawfully and improperly competed with KWS 

PLG Schools (Ballito Academy) v KwaDukuza Municipality [2016] JOL 34990 
(KZD) 
Interdictory relief – Relevant factors – Balance of convenience 

The applicant was a school located within the geographic region of the respondent 
municipality. At the end of November 2014, the municipality applied to court for an 
order interdicting the applicant from using certain premises as a school, unless special 
consent had been granted by the municipality. In a counter-application, the school 
sought to compel the municipality to consider its application for special consent within 
a period of two months from November 2014. A consent order was agreed upon by 
the parties and granted by the court. 

In terms of the consent order, an interdict was granted preventing the school from 
carrying on a school on the premises, and from continuing with building works on the 
premises until they had been approved in terms of the National Building Regulations 
and Building Standards Act of 1977. 

In the present application, the school sought an order extending the time limits of the 
consent order. 

Held that the school’s founding affidavit established no justification for its failure to 
proceed timeously with its application to the municipality for special consent. The 
evidence clearly established however, that the school proceeded with the building on 
the premises, without first obtaining permission. Persons wishing to develop properties 
are required to do so in a lawful manner, acquiring the requisite consent in advance. 
The school’s attempt to lay the blame at the feet of the municipality was misplaced. 
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Despite the school’s unacceptable conduct, the court decided that the most important 
factor in this case was the balance of convenience. There were approximately 270 
children attending the school, together with 17 academic staff, and in 2016 there were 
180 new enrolments together with 14 new members of the academic staff plus with 
five other employees. Were the school to cease operating, the prejudice to all those 
individuals would be significant. Therefore, the interdicts which were granted were 
extended for a further period to allow the appeal process in the matter to be finalised. 

Katushya Security Services (Pty) Ltd v Dihlabeng Local Municipality 
[2015] JOL 33783 (FB) 
Action against State – Notice of – Section 3(1) of the Institution of Legal Proceedings 
Against Certain Organs of State Act 40 of 2002 – Failure to give timeous notice – 
Condonation 

The applicant was awarded a tender by the respondent municipality to provide security 
services to the respondent. Although the tender was awarded on 18 June 2003 and 
was to run for a period of five years, by letter dated 22 December 2005 the respondent 
informed the applicant that its council had resolved to resile from the contract with 
effect from 23 January 2006. 

In August 2007, the applicant’s attorneys served a notice in terms of section 3(1) of 
the Institution of Legal Proceedings Against Certain Organs of State Act 40 of 2002 
(“the Act”), informing the respondent of the applicant’s intention to institute action for 
damages arising from the repudiation of the contract. Summons was subsequently 
issued on 11 October 2007 and duly served. 

In its plea filed on 14 December 2007, the respondent had raised the objection that 
there had not been compliance with the provisions of section 3(2) of the Act but the 
applicant did nothing about that until 15 July 2009. In the present application, brought 
in terms of section 3(4), the applicant sought condonation of its failure to serve a notice 
on the respondent of its intention to institute legal proceedings against the respondent 
in terms of section 3(2). 

Held that the requirements for the grant of condonation under section 3(4) of the Act 
are set out in subsection 4(b). The court may grant condonation if satisfied that the 
debt has not been extinguished by prescription; good cause exists for the failure by 
the creditor; and the Organ of State was not unreasonably prejudiced by the failure. 

It was not in dispute that the applicant’s claim had not prescribed. The critical question 
was whether good cause had been shown for the failure to give timeous notice. The 
Court was satisfied that the attorneys acted under a bona fide misapprehension of the 
law. It was held that the applicant had made out a prima facie case for purposes of the 
application, and condonation was granted. 

Law Society of the Free State v Chabane [2015] JOL 33790 (FB) 
Attorneys – Misconduct – Application by Law Society – Striking from roll of attorneys 
– Test – Whether fit and proper person to continue to practise as an attorney 

Alleging that the respondent was not a fit and proper person to practise as an attorney 
of the court, the applicant sought to have his name struck from the roll of attorneys. 

Held that in terms of section 22(1)(d) of the Attorneys Act 53 of 1979, an attorney may 
be struck from the roll if he, in the discretion of the court, is not a fit and proper person 
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to continue to practise as an attorney. The enquiry in that regard is three-fold. The 
Court should first decide whether the alleged offending conduct had been established. 
If it has, then a value judgment is required to decide whether the person concerned 
was not a fit and proper person as envisaged in section 22(1) of the Attorneys Act 53 
of 1979. And, if the answer is again in the affirmative, the court should decide, in the 
exercise of its discretion, whether, in all the circumstances of the case, the person in 
question was to be removed from the roll or merely suspended from practice. 

In the present case, the respondent was guilty of the theft of trust monies and of 
breaching the applicant’s rules by failing to reply to the letters of applicant’s executive 
officer. He was also guilty of misconduct and unprofessional conduct insofar as he had 
failed to file a required audit report and was therefore practising without a Fidelity Fund 
Certificate being issued to him. The applicant had therefore shown, on a balance of 
probabilities, that the respondent was guilty of misappropriation of trust funds and a 
transgression of the Act and the applicant’s rules which amounted to unprofessional 
conduct. Finding that the respondent was not a fit and proper person to practise as an 
attorney, the Court struck his name from the roll as requested. 

Shanmugam v Peter NO and others [2016] JOL 36072 (KZD) 

Interdict – Rule nisi – Application for confirmation – Interim interdict – Requirement – 
Prima facie right to relief – 

Company law – Close corporation – Liquidation of – Contract signed by liquidators – 
Requirement that liquidators act jointly 

The first and second respondents were appointed as liquidators of a close corporation 
which owned certain immovable property. They decided to sell the property to the 
applicant and signed a written agreement of sale on 5 June 2012. The agreement was 
not signed by the third respondent, who was appointed as the third liquidator on 4 
June 2012. On 2 July 2012, a firm of attorneys gave the applicant written notice that 
he was in breach of the agreement in that he had not made certain payments and on 
16 August 2012, they notified him of the cancellation of the agreement. 

The property was sold by public auction nearly three years later, with the successful 
bidders being the applicant’s sister and a third party, whose wife was the sole member 
of the close corporation in liquidation. That agreement was cancelled on 16 September 
2015 due to a failure by the purchasers to comply with their obligations. On 3 
November 2015, the property was again sold by public auction. During the 
confirmation period, a higher offer was accepted by the liquidators and the property 
was sold by private treaty. On 3 November 2015, the applicant instituted action, 
seeking an order for the transfer of the property to him, against a tender to perform all 
his obligations as purchaser in terms of the agreement of 5 June 2012. He then 
launched an application to interdict the transfer of the property pending the final 
determination of the action. A rule nisi together with an interim interdict was granted, 
and the matter came before the present court for confirmation of the rule. 

Held that in terms of section 2(1) of the Alienation of Land Act 68 of 1981, no alienation 
of land shall be of any force or effect unless it is contained in a deed of alienation 
signed by the parties thereto or by their agents acting on their written authority. 
Corporate entities, being unable to act other than through natural persons, cannot give 
written authority to their representatives, and therefore the written authority 
requirement does not apply when a functionary of a company signs a contract for the 
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sale of land. In the present matter the agreement was not signed by a member of the 
close corporation, but by two of the three liquidators. In terms of section 282 of the 
Companies Act 61 of 1973 liquidators are required to act jointly in performing their 
functions. The third respondent was appointed as a joint liquidator the day before the 
other two signed the agreement. It was not disputed that he had not authorised them 
to do so. The agreement of 5 June 2012 was therefore invalid as the two liquidators 
who signed it could not bind the close corporation without the authority of the third 
liquidator. 

In the premises, the applicant had not made out a prima facie case, with the result that 
the rule nisi was discharged with costs. 

National Credit Regulator v Moneyline Financial Services (Pty) Limited 
[2016] JOL 36059 (NCT) 
Corporate and Commercial Law – Consumer credit – Credit provider – Registration of 
– Application for cancellation – Procedural requirements 

The applicant, the National Credit Regulator (“NCR”), sought the cancellation of the 
respondent’s registration as a credit provider, in terms of section 57(1)(a) and (c) of 
the National Credit Act 34 of 2005. 

Proceedings aimed at the cancellation of respondent’s registration were first 
commenced by the applicant before the National Consumer Tribunal in September 
2014. In October 2014, the applicant informed the respondent that it intended 
launching an application to the Tribunal in order to amend and supplement its papers 
in terms of rule 15 of the Tribunal’s Rules, and the amendment was effected after an 
amendment to the said rule 15. 

In its founding affidavit, the applicant stated that it had authorised investigations into 
the lending practices of the respondent based on a reasonable suspicion that the 
respondent was granting credit to holders of social security grants in contravention of 
the Act. 

As the respondent cast doubt on whether the applicant did have a reasonable 
suspicion at the material time, the present Tribunal required the parties to address the 
question of whether the investigation by the applicant was conducted without cause 
and not in accordance with the National Credit Act 34 of 2005, and whether the 
investigation report should be regarded as inadmissible evidence. 

Held that the respondent’s argument was that the authorisation of a general 
investigation into lending practices is not counternanced under the Act. It went on to 
contend that there was no initiation of a complaint, but only the authorisation of a 
general investigation, which did not constitute a juristic act and as such there could be 
no investigation and no referral. The Tribunal referred to authority confirming that a 
jurisdictional prerequisite for an investigation is a reasonable suspicion. In the present 
case, the Tribunal was satisfied that a newspaper article which came to the applicant’s 
attention provided the reasonable grounds upon which the investigation was initiated. 
The Tribunal also confirmed the applicant’s contention that as long as there were 
reasonable grounds to initiate an investigation, if other issues are discovered, they 
may be included in the contraventions. 

Concluding that the application filed by the applicant met the requirements set out in 
the Act, the Tribunal held that the matter should be set down for hearing of the merits. 
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Investec Property Fund Limited v Viker X (Pty) Limited and another 
[2016] JOL 36060 (GJ) 
Summary judgment – Service of summons – Adequacy of – Jurisdiction 

In terms of a written agreement of lease, the plaintiff let certain commercial premises 
to the first defendant. Alleging that the first defendant breached the lease agreement 
by failing to make payment of the monthly rental and related charges, the plaintiff 
claimed eviction from the leased premises, arrear rentals and a refund of the tenant 
installation allowance. In the present proceedings, summary judgment was sought. 

As the first defendant was in business rescue, the plaintiff was only proceeding against 
it with the application for eviction from the leased premises. 

The lease agreement was signed by the second defendant on behalf the first 
defendant, and the second defendant also bound himself as surety and co-principal 
debtor to the plaintiff for the due and proper fulfilment of all the obligations of the first 
defendant in respect of the lease agreement. In his affidavit resisting summary 
judgment, the second defendant denied that he was employed at the address at which 
the summons was served. He also alleged that at the time that the summons was 
served and at the time that he deposed to the resisting affidavit he was resident in 
Italy, and therefore this court did not have jurisdiction as there had not been an 
attachment of his assets to find or confirm jurisdiction. 

Held that the rules of court exist to expedite the business of the courts and will be 
interpreted and applied in a spirit which will facilitate the work of the courts and enable 
litigants to resolve their differences in as speedy and inexpensive a manner as 
possible. In the present matter, the non-compliance with the rules did not result in 
prejudice to the second defendant since the purpose of the substantive law had been 
fulfilled, namely that he be given notice of the process. The court warned against a 
formalistic approach to the rules, and held that it should take into account the true 
intention of the fairness of the rules of court and the realities of the situation. 

On the question of jurisdiction, the court had to decide whether or not the second 
defendant was a peregrinus of South Africa in the sense that he was not resident in 
the country. The second defendant did not adduce sufficient evidence to allow the 
Court to determine whether he had any proprietary interest left in the country. What 
was clear was that he was a South African national. On the available facts, the Court 
formed the view that the defendant was in fact a person who regarded South Africa as 
his permanent place of abode. Therefore, his second point in limine was also 
dismissed. 

Summary judgment was granted as prayed. 

First National Bank (a division of FirstRand Bank Limited) and another v 
Scenematic One (Pty) Limited [2016] JOL 36064 (SCA) 
Prescription-Claim for damages – Pure economic loss – Special plea – Prescription – 
Section 11(d) – Prescription Act 68 of 1969 – Period of prescription of ordinary debts 
is three years – Section 12(3) – A debt shall not be deemed to be due until creditor 
has knowledge of identity of debtor and facts from which debt arises – Creditor shall 
be deemed to have such knowledge if he could have acquired it by exercising 
reasonable care 
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The respondent was a business which required specialist equipment which it 
purchased using finance provided by Westbank, a division of the banking group to 
which the first appellant belonged. The second appellant (“Naude”) was a director of 
the respondent, at the material time. The first appellant (“FNB”) was the respondent’s 
banker. 

It was common cause in this matter that the actions of Wesbank could be attributed to 
FNB. 

In May 2007, Naude entered into an instalment sale agreement in his own name with 
Wesbank, for the purchase of a motor vehicle. Although the agreement originally 
reflected Naude’s bank account number as the account from which Wesbank would 
draw the monthly repayments, Naude subsequently struck out that number and 
replaced it with the respondent’s bank account number. As a result, the respondent’s 
bank account was debited monthly for the duration of the agreement. 

During its 2008 financial audit, the respondent’s auditors requested documentation 
relating to the debit order in question. FNB only forwarded a copy of the agreement to 
the respondent in March 2011, which was when the respondent’s managing director 
first became aware of the agreement. That led to the institution of action in the high 
court. 

In the particulars of claim, the respondent averred that FNB, as its banker, had 
undertaken tacitly or impliedly, that it would perform its duties towards the respondent 
diligently and without negligence. That undertaking included that the bank would not 
debit the respondent’s account without proper authority. It was claimed that FNB had 
breached that duty, in that it had failed to ensure that it obtained the necessary 
authority from the respondent to debit its account. 

In its claim against Naude, the respondents stated that it had no knowledge of the 
agreement signed by him and that it had never authorised Wesbank or either of the 
appellants to have the instalments flowing from the agreement debited to its bank 
account with FNB. The respondent stated further that at the time of the conclusion of 
the agreement Naude had fraudulently, with the intention to deceive Wesbank and / 
or the respondent and / or FNB, misrepresented that he had been authorised by the 
respondent to have its bank account details inserted in the agreement as the account 
to be debited in relation to payments due under the agreement. 

Each of the appellants raised a special plea of prescription to the claim, averring that 
the claim had arisen over three years prior to the issuing of summons. 

The trial court recognised that the respondent’s claim against the appellants was one 
for damages for pure economic loss in consequence of a negligent act on FNB’s part. 
The Court stated that conduct causing pure economic loss could only be regarded as 
wrongful, if public or legal policy considerations required that such conduct should 
attract legal liability. It was concluded that FNB had failed in its duty by not ascertaining 
that there was indeed authorisation by the respondent, and by not checking the 
account number, particularly since it had been altered in manuscript form. 

Finding Naude to be a dishonest and evasive witness, the Court preferred the 
evidence of the respondent. It determined the date from which prescription had started 
to run as being the date on which the auditors had requested the documents relating 
to the debit order in August or September 2008. As that was less than three years 
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before summons was issued, the claims had not prescribed. The special pleas were 
thus dismissed, and the appellants ordered to pay the respondent the amount claimed. 

The present appeal was directed at that order. 

Held that section 11(d) of the Prescription Act 68 of 1969 provides that the period of 
prescription of ordinary debts is three years. In terms of section 12(3), a debt shall not 
be deemed to be due until the creditor has knowledge of the identity of the debtor and 
of the facts from which the debt arises, “Provided that a creditor shall be deemed to 
have such knowledge if he could have acquired it by exercising reasonable care”. 

The evidence clearly established that Naude had perpetrated a fraud which continued 
for the period during which debit orders were processed against the respondent’s 
account with FNB. The court below correctly held that it only commenced running from 
August or September 2008. The summons was served within three years of that date. 
FNB’s attempt at arguing that it was as much as the respondent, a victim of Naude’s 
fraud and ought, therefore, not to be held liable for the loss occasioned to the latter, 
was rejected on appeal. The Court pointed out that the suspicious change to the bank 
account number in the agreement raised no concern on the part of the bank. In 
deciding whether according to the circumstances, there was a legal duty to avoid pure 
economic loss, the court must exercise a value judgment embracing all relevant facts 
and involving considerations of policy. It was found in this case, that the bank did have 
a legal duty towards the respondent. The court below was correct in dismissing FNB’s 
plea of prescription and in holding FNB liable. Naude had acted fraudulently and the 
court below was correct in dismissing his plea of prescription and holding him liable. 

The appeal was thus dismissed with costs. 

Compensation Solutions (Pty) Limited v Compensation Commissioner and 
others [2016] JOL 36066 (SCA) 
Court Order-Contempt of court – Settlement agreement having full force of court order 
once made an order of court – Respondent not establishing reasonable doubt that his 
non-compliance was not wilful and mala fide, with result that appellant proving 
requisites for civil contempt of court and committal to prison therefor 

The appellant rendered services to medical practitioners who provided medical 
services to patients who were injured whilst on duty in the course of their employment 
(referred to hereinafter as “COID patients”). The services provided by the appellant in 
respect of the administration of medical aid accounts for services and consumables 
dispensed to the patients for submission to the first respondent. The latter was the 
Compensation Commissioner (“the commissioner”). To that end, the appellant 
concluded contractual arrangements with the medical practitioners in terms of which 
it purchased the right, title and interest in medical aid account claims against the 
commissioner in respect of the services they had rendered to COID patients, at a 
discount. The appellant thus acquired the right to submit claims to the commissioner 
and receive payment thereof for its own account. 

With time, the system became beset with severe backlogs. The appellant therefore 
resorted to litigation. It sought certain declaratory orders and a mandamus against the 
commissioner to address the inefficiencies of his office. Pursuant thereto, the parties 
concluded a settlement agreement which was made an order of court. 
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However, just two months after the settlement order, the commissioner failed to 
comply with his obligations in terms of its provisions. As a result the appellant launched 
three actions against him for three separate claims in the court a quo which were all 
defended. The appellant applied for summary judgment in respect of each of the 
actions and, in the absence of bona fide defences, judgments were granted against 
the commissioner. However, the commissioner’s office still failed to process and pay 
validated claims within the 75-day period decreed by the settlement order, and 
incorrectly rejected proper medical accounts. That prompted the appellant to launch 
proceedings in the High Court, seeking to hold the commissioner in contempt of court. 

The High Court held there was no basis for the contempt proceedings because the 
settlement order did not impose obligations towards the court. That finding led to the 
present appeal. 

On appeal, the issues related to the status of the settlement order and whether the 
commissioner acted wilfully and mala fide in failing to comply with its provisions. The 
gist of the commissioner’s argument was that the settlement order was one ad 
pecuniam solvendam (for the payment of money) and that the consequence of non-
compliance therewith was therefore execution, not committal for contempt of court. 
Moreover, the settlement order lacked the characteristics of a true court order or a 
court order stricto sensu because all its terms were dictated by the parties and were 
not imposed by the court on its own motion. 

Held that an order for the payment of money in accordance with an order of court 
cannot found an order for committal for contempt of court unless such order was made 
in relation to a matrimonial or a maintenance suit. contempt proceedings are limited to 
the case where the court has ordered the respondent to do a certain thing and has 
indicated the manner in which it should be done. However, those principles bore no 
relevance in this matter because the terms of the settlement order plainly went beyond 
requiring payment of money. The further terms of the order were couched in specific 
and imperative terms and were clearly ad factum praestandum (for the performance 
of or abstinence from performing specific acts). 

The High Court’s view that the settlement order merely served to rubberstamp the 
parties’ agreement was also wrong. Having been made an order of court, the 
settlement agreement therefore had the full force of a court order and nothing 
precluded the appellant from seeking to enforce it through contempt proceedings as it 
had done. 

It therefore had to be established if the commissioner’s failure to comply with the 
settlement order amounted to civil contempt of court, beyond a reasonable doubt. An 
applicant for such relief must prove the existence of a court order; service or notice 
thereof; non-compliance with the terms of the order; and wilfulness and mala fides 
beyond reasonable doubt. The respondent bears an evidentiary burden in relation to 
the fourth aspect, to adduce evidence to rebut the inference that his non-compliance 
was not wilful and mala fide. The only question in this case, was whether the 
commissioner had rebutted the evidentiary burden resting on him. 

The evidence showed the commissioner’s persistent and unexplained breaches of the 
settlement order and the flouting of the court a quo’s directives in the various 
proceedings. No explanation was offered for the repeated failure to comply with the 
court’s order. The court agreed with the appellant that the commissioner’s conduct 
was scandalous and deserving of the strictest censure possible. It was found that he 
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appellant had proved its case warranting his committal to prison beyond reasonable 
doubt. 

The appeal was upheld and the first respondent was declared to be in contempt of 
court. He was sentenced to undergo three months’ imprisonment, suspended for a 
period of five years on condition that he was not convicted of contempt of court 
committed within that period. 

FirstRand Bank Limited and another v Barnard and another [2016] JOL 36061 
(GP) 
Consumer credit – Debt restructuring – Appeal 

In terms of section 87(1)(b)(ii) of the National Credit Act 34 of 2005 (“the Act”), the 
Magistrate’s Court granted an order rearranging the debts of the second respondent. 
The present appeal was against that order. 

The second respondent had applied to the first respondent (the debt counsellor) to 
have himself declared over-indebted as contemplated in section 86(1) of the Act. The 
debt counsellor accepted the application made to her by the consumer and proceeded 
to notify the credit providers listed in the consumer's application (which included both 
the appellants) of the fact of the application. The debt counsellor then went on to 
evaluate the application as required of her under section 86(6) of the Act and came to 
the conclusion that the consumer appeared to be over-indebted as contemplated in 
the Act. On the facts presented by the consumer, the debt counsellor determined that 
the consumer appeared to be over-indebted. 

Held that a debt counsellor who has formed the opinion that a consumer is over-
indebted is not obliged in all circumstances to take the matter further. But she may 
issue a proposal under section 86(7)(c) of the Act recommending that the magistrate's 
court make one or more of the orders specified in this section. What is to happen when 
a debt counsellor refers a proposal to a magistrate's court under section 86(8)(b) is 
provided for in section 87. The Magistrate's Court must conduct a hearing and, having 
regard to the proposal and information before it and the consumer's financial means, 
prospects and obligations, may reject the recommendation or application as the case 
may be; or make an order declaring any credit agreement to be reckless, and an order 
contemplated in section 83(2) or (3), if the Magistrate's Court concludes that the 
agreement is reckless; an order re-arranging the consumer's obligations in any 
manner contemplated in section 86 (7) (c) (ii); or both orders contemplated above. 

The re-arrangement proposed by the debt counsellor provided for a reduction in the 
monthly amounts which the consumer would be required to pay each of his creditors. 
The proposal was submitted to all the consumer's creditors. All accepted the proposal 
except the first appellant in relation to a home loan and the second appellant in relation 
to a motor vehicle agreement. 

The Court found that the debt counsellor’s proposal in respect of the consumer’s 
indebtedness to the first appellant involved a factual basis in which a dispute of fact 
which could not be decided on the papers, existed. That being the case, the proposal 
ought not to have been approved. 

Turning to the second appellant’s case, the Court found that the Magistrate’s Court 
had ignored several material factors in making the order it did. 
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Upholding the appeal, the Court replaced the order of the court below with one in terms 
of which the application to rearrange the debts owed to each of the appellants was 
refused. 

BR AND ANOTHER v TM 2016 (3) SA 417 (GJ)   
 
Applications- Marriage — Divorce — Contemporaneous motion proceedings — 
Defendant in pending divorce proceedings seeking declaration as to paternity and 
parental rights and responsibilities of spouse — Such issues in dispute in pending 
divorce action — Impermissible to seek to resolve issues already in dispute in pending 
divorce action by way of separate, contemporaneous motion proceedings — 
Children's Act 38 of 2005, s 28.  
The second applicant in this matter is the defendant in divorce proceedings instituted 
by her ex-spouse, the respondent. At a time when the divorce action was still 
pending, she (second applicant) launched the present application, on motion, for 
declarators to the effect that her present husband, the first applicant, was the 
biological father of the minor child, LR, born during the subsistence of her marriage 
with the respondent, and further, that the applicants were the sole holders of the 
parental responsibility in respect of LR. The question of the paternity and the 
parental rights and responsibilities of the respondent in respect of LR was an issue in 
dispute in the pending divorce action. 
Held, that where certain issues — aside from those which may competently be the 
subject of a pendent lite application falling within the definition of 'divorce action' in s 
1 of the Divorce Act 70 of 1979 — were in dispute in a pending divorce, it was 
inappropriate and impermissible to launch contemporaneous application 
proceedings, by way of s 28 of the Children's Act 38 of 2005,to resolve the same 
issues, and thereby pre-empt the findings of the divorce court. To do so would be to 
fetter the discretion of the presiding judge in the divorce matter to hear oral evidence, 
and to consider and evaluate such evidence at the divorce trial, and, where minor or 
dependent children are involved, to decide the issue in the best interests of the 
children. Issues in application referred for determination to the divorce court in the 
pending divorce action. 
 
 
 
ABSA Bank Ltd v De Beer and others 2016 (3) SA 432 (GP)  
 
National Credit Act-Credit agreement — Consumer credit agreement — Reckless 
credit — What constitutes — Credit provider not taking reasonable steps to assess 
proposed consumer's existing financial situation — Reasonable steps meaning that 
assessment must be done reasonably, not irrationally — In present case, irrational to 
have taken surety's income into account in assessing proposed consumer's existing 
financial means — Credit agreement subsequently entered into declared reckless 
credit — National Credit Act 34 of 2005, ss 80(1) and 81(2)(a). 
 
This case concerns a defence of reckless credit in an action to enforce a 
credit agreement. The loan agreement in question consolidated earlier loan 
agreements between the parties, and extended a further loan which was secured by 
mortgage bond and by third defendant's standing surety. The loans were 
necessitated by the consumers' small-scale farming operations which they, a retired 
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married couple, conducted on a smallholding that they co-owned and which was also 
their principal place of residence. The surety was their daughter, and it transpired 
from the evidence that her income and expenses were lumped together with the 
consumers' in assessing whether the financial means to pay instalments existed. 
Held, as to whether the credit agreement constituted reckless credit 
The requirement that 'reasonable steps' must be taken to assess the proposed 
consumer's existing means, prospects and obligations also meant that 
the assessment must be done reasonably, ie not irrationally. It was clearly irrational 
to have taken the surety's income into account in reaching the conclusion that the 
'existing financial means' existed to pay the instalments. A surety did not fall within 
the definition of a consumer in s 1 of the Act, and remained totally out of the picture 
until the principal debtors have failed to comply with their obligations. 
The assessment also fell foul of s 81(2)(b). All the loans were for a 
commercial purpose and, from uncontested evidence of the figures needed to 
acquire the property and to keep the farming operation going, it was beyond reason 
to have concluded that the farming operation may prove to be successful. Hence the 
agreement would be declared reckless.  
Held, as to remedy 
The following factors weighed in favour of setting aside the agreement: the extent of 
the recklessness; that the first and second defendants were elderly when the bond 
was registered (66 and 60 years old, respectively); and that property which the 
plaintiff sought to be declared executable was the only and thus primary home of the 
first and second defendants.  
 
NON-DETONATING SOLUTIONS (PTY) LTD v DURIE AND ANOTHER 2016 (3) 
SA 445 (SCA) 
 
Discovery and inspection — Anton Piller orders — Nature — Requirement of 
specificity — Degree of specificity required. 
The appellant, Non-Detonating Solutions (Pty) Ltd, operated in the field of propellant 
or gas-filled rock-breaking cartridges, which were employed in mining activities. It 
was the owner of the copyright in the design of and manufacturing drawings for a 
'self-stemming' cartridge called the'AutoStem'. * In the light of information it received, 
the appellant came to the view that the first respondent, the managing director of the 
second respondent — a competitor of the appellant — had through unlawful means 
made drawings of the AutoStem, in breach of the appellant's copyright in the 
product, as well as its right, existing at the time, to confidential information therein. 
The appellant believed further that the respondents were using the information 
obtained to compete unlawfully with the appellant. The appellant successfully 
obtained an interim Anton Piller order in the court a quo for the preservation of 
certain specified evidence and articles relating to the infringement of its rights. 
However, on the extended return day, the same court, while holding that the 
appellant had established a prima facie cause of action, discharged the 
interim Anton Piller order.It concluded inter alia that the order was overbroad and 
stretched beyond what was reasonable and lawful. These conclusions formed the 
focus of the appeal, and called for the Supreme Court of Appeal to, in particular, 
consider the requirement of 'specificity' for the granting of an Anton Piller order. It 
agreed with the findings of the High Court that the appellant had established a prima 
facie cause of action. 



175 
 

The evidence subject to search and seizure at the first respondent's residence was 
listed in annexure A to the order, and included 'drawings', 'designs', 'communication 
documents', and suchlike. The items were described as encompassing any medium 
or format in which they appeared; and as being 'in respect of a self-stemming 
cartridge identical or similar to the AutoStem cartridge or any component thereof; or 
based on the concept or idea of the AutoStem cartridge, any component thereof or 
any adaptation of any or all of the aforesaid'. 
The court a quo found the order to be defective in numerous aspects. It found inter 
alia that the appellant had failed to properly identify the vital documents in respect of 
the search, and that the search should have been limited to specified documents and 
items specifically identified in the founding papers, namely drawings and/or 
reproductions of the AutoStem, and correspondence and annexures to the 
correspondence between the respondents and the toolmakers with which the 
appellant accused the respondents of engaging. Such conclusion fell in line with the 
view that only individual documents, identified for being exactly what they were, were 
properly to be the subject-matter of Anton Piller orders. 
Held 
The court a quo adopted a too restrictive approach to the terms of the Anton 
Piller order. The requirement of specificity, ie that an applicant had to show that a 
respondent had in their possession specific (and specified) documents that 
constituted vital evidence in substantiation of the applicant's cause of action, did not 
mean that only individual documents identified by, for example, date or origin, were 
properly liable to be attached. To so hold would be against established law, which 
permitted search and seizure orders for specific classes of documents.  
On the facts, the order did meet the grounds of specificity. The opening paragraph to 
schedule A contained a proviso limiting the needed documents and items to those 
identical or similar to the AutoStem cartridge, and to any component or any 
adaptation thereof. As such, the documents and items could be said to be clearly 
defined and limited to the specified subject- matter in question, namely a self-
stemming rock-breaking cartridge called the AutoStem. The documents were 
specified and specific and there could not be any doubt regarding what was required 
to be searched.  
However, in certain aspects the formulation of the interim order did not comply with 
the requirements for Anton Piller orders, which called for the excision of some words. 
Schedule A had to be amended to limit the search and seizure to relevant 
documents, by deleting the words, '. . . identical or similar to. . .', in the second 
sentence and substituting these with '. . .substantially identical to . . .'. Further, the 
clauses in the order dealing with the manner in which the seized items were to be 
dealt with, which enabled the applicant to inspect any documents removed, as well 
as forensic copies of data on electronic storage devices, 'in order to assess whether 
it provides evidence', had to be amended, such that the latter phrase was deleted.  
Appeal upheld. 
 
 
JOROY 4440 CC v POTGIETER AND ANOTHER NNO 2016 (3) SA 465 (FB)  
 
Jurisdiction-Consumer protection — Enforcement of consumer rights under CPA — 
Jurisdiction of courts limited — All other statutory remedies must first be exhausted — 
Consumer Protection Act 68 of 2008, s 69(d). 
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Any person identified in s 4(1) of the Consumer Protection Act 68 of 2008 may in 
terms of s 69 seek redress in any way or forum provided for in ss 69(a) – (c), or they 
may in terms of s 69(d) approach 'a court with jurisdiction over the matter, if all other 
remedies available to that person in terms of national legislation have been 
exhausted'. 
The wording of the section is unambiguous: the ss 69(a) – (c) remedies must first be 
exhausted before approaching a court for redress under s 69(d).  
 
This is an application for a refund of the full purchase price of a motor vehicle that the 
applicant close corporation bought from the respondent trust. It is not disputed that the 
basis for the applicant's claim is under the CPA, and more specifically the provisions 
of ss 55 and 56 dealing with the consumer's right to good-quality goods. 
Both Mr Johnson for the applicant and Mr Tsangarakis for the respondents dealt 
extensively with the abovementioned sections of the CPA in their heads of argument. 
When the matter was argued Mr Tsangarakis indicated that, although not canvassed 
in his heads of argument, he wished to make submissions on s 69 of the CPA dealing 
with enforcement of the consumer's rights. Adhering to sound litigation ethics, he had 
informed Mr Johnson of his intention to do so, thus affording him the opportunity to 
prepare on this point. 
The question to be decided by me is thus whether this court has jurisdiction to hear 
the matter in view of the wording of s 69(d).  
I do not make a finding on the merits of this application and therefore the applicant 
would be free to utilise any of the dispute resolution mechanisms available in terms of 
the CPA. Mr Johnson submitted that I should make an order referring this matter to 
another dispute resolution forum in terms of s 69. Mr Tsangarakis argued that there is 
no indication of such a referral in the said section. I agree. 
Regarding costs, Mr Johnson argued that the question of jurisdiction was not raised 
beforehand and that it would thus only be fair that each party should pay its own costs. 
Mr Tsangarakis, however, argued that the applicant did not aver in the founding 
papers that the court has jurisdiction to hear this application, and furthermore did not 
apply for a postponement to comply with s 69, but rather persisted with the application 
and should thus bear the costs. However, had the respondent raised this point in his 
opposing papers, the matter might not have been before court today. I am accordingly 
of the view that both parties should bear their own costs. In the premises the following 
order is made:The application is refused. Each party to pay his or her own costs. 
 
DEMOCRATIC ALLIANCE v SOUTH AFRICAN BROADCASTING 
CORPORATION SOC LTD AND OTHERS 2016 (3) SA 468 (WCC) 
 
Review — Grounds — Rationality — Decision by minister to accept recommendation 
by board of SABC to appoint acting chief operating officer to permanent position — 
Public Protector having released report citing instances of misconduct, and 
recommending disciplinary action against appointee — Law providing that findings of 
Public Protector binding — In making decision, with knowledge of report, which binding 
on SABC and minister, minister acting irrationally. 
The court in this matter was called upon by the applicant (the DA) to set aside the 
decision of the board of the SABC to recommend the appointment of one Mr 
Motsoeneng, from the post of acting chief operating officer, to that of permanent 
chief operating officer (COO), and the decision of the Minister of Communications 
(the minister) approving such recommendation. Before the decisions had been 



177 
 

made, the Public Protector had released a report, following an investigation, wherein 
she found inter alia that Mr Motsoeneng had been irregularly appointed to the post of 
acting COO, and had committed a series of acts of misconduct, which included 
misrepresenting his qualifications. She recommended in such report that, amongst 
others, he be subjected to disciplinary proceedings. It was the position of the DA that 
in the light of such findings the recommendation and appointment of Mr Motsoeneng 
were procedurally and substantially irrational. The relief here sought formed one part 
(part B) of a two-part application. The other part, wherein the DA sought the 
immediate suspension of Mr Motsoeneng pending disciplinary proceedings to be 
brought against him, had already been decided in the High Court, and the 
subsequent appeal determined in the Supreme Court of Appeal (SCA). 
The effect of the SCA judgment on part A 
The SCA found, in contrast to the High Court originally seized with part A of 
the application, that the report of the Public Protector was binding, save if set aside 
by a court on review. Further, while the SCA had been called upon to decide part A 
of the application, it also considered matters falling under part B, and upon which this 
court had the final say, being of the view that the nature of the proceedings under 
part A necessitated such an enquiry.In these respects the SCA found to be 
inadequate the primary justification provided by the minister for ignoring the findings 
of the report, namely that the conduct of Mr Motsoeneng had been exonerated by 
the report (the Mchunu report) of an independent law firm which had been briefed by 
the board to investigate the issues raised in the Public Protector's report. The SCA 
found that it was not for the board to set up a parallel process and then to adopt the 
stance that it preferred the outcome of that process and was thus free to ignore the 
report of the Public Protector, and it was not for the minister to prefer the findings 
arising from the parallel process to those of the Public Protector. The SCA also 
found that: the minister could not have given proper consideration to the report of the 
Public Protector in the time she allocated to such task (one day); and she restricted 
herself, in arriving at the decision to appoint, to a consideration of only one of several 
negative findings against Mr Motsoeneng. She should have acted with greater 
vigilance in acting on the recommendation of the board. 
Held, that the judgment of the SCA was binding on the court. On the basis of the law 
contained in the SCA judgment, it had to follow that, as the Public Protector's report 
was binding on the SABC and the minister, there could be no basis on which the 
minister could argue that a report, binding on her, and of which she must have 
known or be taken to have known, could be ignored, to such an extent that it would 
still be rational to appoint Mr Motsoeneng to a permanent position of COO, after 
being apprised by the report of the problems relating to him as acting COO.  
Held, further, that to ignore a binding report and appoint a person to a permanent 
position when that person was required to be subjected to disciplinary action, 
pursuant to their conduct as an acting COO, was manifestly an act of irrationality 
which stood to be set aside.  
Should the SCA be incorrect as to the binding nature of the Public Protector's 
report 
The findings of the SCA were the subject of an application for leave to appeal. It was 
argued by the respondents that were the Constitutional Court to set aside the 
approach adopted by the SCA as to the status of the Public Protector's report, a 
different reasoning might have to be applied. * In the light of such argument, and 
having regard to the provisions of s 18 of the Superior Courts Act 10 of 2013, which 
stated that the execution of a decision, that was the subject of an application for 
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leave to appeal or an appeal, was suspended (unless exceptional circumstances 
were present) pending decision in the latter, the court assessed the lawfulness of 
the decisions of the board and the minister on the assumption that the findings of the 
Public Protector were not binding. 
The court acknowledged the care that had to be taken before 'trespassing' into the 
domain of public officials by interfering with decisions entrusted to them by the 
Constitution or legislation. However, interference was called for, as per the demands 
of the rule of law and the principle of legality, where a decision by the designated 
functionary was not rationally related to the objectives which were sought to be 
achieved. In the present case, what was sought to be achieved was the appointment 
of a person who was not only competent to perform the tasks required as the COO, 
but was also, as per the demands of s 13(4) of the Broadcasting Act 4 of 1999, read 
with the charter of the SABC, a person who would maintain the highest standard of 
integrity, responsibility and accountability. 
Held, that the Mchunu report, upon which the minister relied in preference to the 
report of the Public Protector, failed to deal in a sufficient amount of detail with a 
number of findings set out in the Public Protector's report, which findings cast doubt 
on whether Mr Motsoeneng had truthfully represented his qualifications and on his 
integrity, and which doubt was relevant to an assessment as to whether he was a 
person of sufficient integrity to merit an appointment as COO. 
Held, that, in circumstances in which there was a manifest need for a transparent 
and accountable public institution such as the SABC to exhaustively examine all the 
disputes raised concerning Mr Motsoeneng's integrity and qualifications, the decision 
to appoint Mr Motsoeneng could not be considered a rational one, or, more 
generally, a lawful one, having regard to the objectives sought to be achieved.  
The decision of the minister, to approve the recommendation by the board to appoint 
Mr Motsoeneng as COO, set aside. 
 
NEDBANK LTD v NORRIS AND OTHERS 2016 (3) SA 568 (ECP) 
 
Court — High Court — Jurisdiction — Local division — Review of decision of 
magistrates' court — Local seat of division having jurisdiction to review decisions of 
magistrates' court within its territorial limits — Superior Courts Act 10 of 2013, ss 14, 
21(1) and 22(1). 
 
National Credit Act-Credit agreement — Consumer credit agreement — Debt 
rearrangement — Order — Where such that consumer not obliged to pay full 
outstanding amount, and not covering monthly payments to be made on consumer's 
behalf by credit provider in respect of insurance cover — Order failing to meet 
purposes of Act — National Credit Act 34 of 2005, ss 86(7)(c) and 87(1). 
 
In this matter the applicant, Nedbank Ltd (the Bank), sought inter alia the review and 
setting-aside of an order given by a magistrates' court rearranging, in terms of s 
87(1) of the National Credit Act 34 of 2005, the debt obligations of the first 
respondent, Mr Norris, to the Bank. A preliminary issue was whether the court, being 
a local seat of the Eastern Cape Provincial Division, had jurisdiction under the 
Superior Courts Act 10 of 2013 to hear the review. 
Held, that the effect of the Superior Courts Act 10 of 2013 was to create in respect of 
each province a single, unitary division. Local seats of the division exercised the 
jurisdiction of that division, subject only to their territorial limitations. Such jurisdiction 
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included the power to review decisions of magistrates' courts. As such, this court, 
duly and properly constituted, did have jurisdiction to review the decisions of a 
magistrates' court falling within its area of jurisdiction. 
As to the merits of the application: 
Held, that the rearrangement order granted was such that not only would Mr Norris, 
as consumer, not be obliged to make payment of the full outstanding loan, the 
monthly payments were not even enough to reimburse the Bank for the monthly 
payments it was obliged to make on behalf of Norris in respect of credit insurance 
cover. In such circumstances the order plainly did not meet the essential purposes of 
the NCA as set out in ss 3(g) and (i). 
Held, confirming the principle set out in SA Taxi Securitisation (Pty) Ltd v Lennard 
2012 (2) SA 456 (ECG) and FirstRand Bank Ltd v Adams and Another 2012 (4) SA 
14 (WCC), that the magistrate, in rearranging the debt obligations of Norris such that 
the contractually agreed upon interest rates were varied and the underlying 
contractual obligations thereby extinguished, acted ultra vires the NCA. 
Rearrangement order set aside. 
 
ECONOMIC FREEDOM FIGHTERS v SPEAKER, NATIONAL ASSEMBLY AND 
OTHERS 2016 (3) SA 580 (CC)  
 
Courts — Constitutional Court — Jurisdiction — Exclusive jurisdiction to decide 
whether Parliament or President failed to fulfil constitutional obligation — Nature of 
constitutional obligation activating exclusive jurisdiction — Not obligation shared with 
other state organs but actor-specific — Whether President's failure to comply with 
remedial action taken by Public Protector against him, activating court's exclusive 
jurisdiction — Whether National Assembly's failure to take action on Public Protector's 
report,activating court's exclusive jurisdiction — Constitution, ss 167(4)(e), 42(3), 
55(2), 83(b), 181(3) and 182(c). 
 
This case concerned the constitutional obligations of the President and those of the 
National Assembly (the NA) to implement remedial action taken against the 
President by the Public Protector acting in terms of s 182(1)(c) of the Constitution. 
The Public Protector's report on her investigation into the costs of the Department of 
Public Works' security upgrade of the President's private residence found that the 
President and his family were unduly enriched by non-security features included in 
the upgrade. The Public Protector ordered that the President repay a to-be-
determined percentage of the undue enrichment; that he reprimand the ministers 
involved in the project; and that he report to the NA with his 'comments and actions 
on this report' within 14 days. 
The President complied with the 14-day deadline but the remedial action was not 
otherwise implemented. The NA, having conducted its own investigation of the 
matter, adopted a resolution absolving the President from all liability. Dissatisfied 
with this outcome, the Economic Freedom Fighters (the EFF), a political party, 
applied directly to the Constitutional Court for confirmation of the legally binding 
effect of the Public Protector's remedial action; for an order directing the President to 
comply with it; and for an order declaring that both the President and the NA had 
breached their constitutional obligations. *  The EFF based their application for direct 
access on the premise that the non-implementation of the Public Protector's remedial 
action constituted a failure by 'Parliament or the President . . . to fulfil a constitutional 
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obligation', which under s 167(4)(e) of the Constitution vested the Constitutional 
Court with exclusive jurisdiction. 
Held, as to the application for direct access 
Section 167(4)(e) had to be given a narrow meaning so as not to unduly deprive 
other courts of their constitutional jurisdiction. The allegedly breached obligation had 
to be one that was specifically imposed on the President or Parliament; an obligation 
shared with other organs of state would fail the s 167(4)(e) test. For the EFF to 
succeed, it would have to rely on a breach of a constitutional obligation — resting on 
the President as an individual and on the NA as an institution — that had a 
demonstrable and inextricable link to the need to ensure compliance with the 
remedial action taken by the Public Protector. 
As to exclusive jurisdiction in relation to the application against the 
President: Section 83(b) of the Constitution obliged him to 'uphold, defend and 
respect' the Constitution. But to meet the s 167(4)(e) requirements, conduct showing 
that the President personally failed to fulfil a constitutional obligation expressly 
imposed on him had to be invoked in order to establish the essential link between 
the President's more general s 83(b) obligations and a particular right or definite 
obligation. In the present case the link would be provided by the Public Protector's 
exercise of her s 182(1)(c) power to take remedial action and the President's 
disregard of it. Hence the conditions for the exercise of the court's exclusive 
jurisdiction in relation to the President's conduct were met.  
As to exclusive jurisdiction in relation to the application against the NA: Section 55(2) 
of the Constitution obliged the NA to hold the executive accountable and to maintain 
oversight over it, but without indicating how this duty was to be discharged. To 
determine whether the NA had fulfilled its obligations in the this regard would entail 
the resolution of crucial political issues, an exercise trenching on sensitive areas of 
the separation of powers. This was a powerful indication that the court was entitled 
to exercise its exclusive jurisdiction in the present matter. In addition the NA — like 
the President — had actor-specific constitutional obligations imposed on it by s 
182(1)(b) and (c) of the Constitution. The Public Protector's power 'to report on that 
conduct' meant reporting primarily to the NA, which was then obliged to take action 
under ss 42(3) and 55(2) of the Constitution — ie by overseeing, scrutinising and 
holding executive action accountable. Hence the EFF also met the requirements for 
the court to exercise exclusive jurisdiction in relation to the conduct of the NA. 
Held, as to the legal effect of the Public Protector's remedial power 
This power was sourced in the Constitution. Sections 181 and 182 of the 
Constitution gave reliable pointers to the legal status and effect of the Public 
Protector's remedial power. The obligation (in s 181(3)) of other organs of state to 
assist and protect her so as to ensure her dignity and effectiveness, was relevant to 
the enforcement of her remedial power — she would arguably lack dignity and be 
ineffective if her directives could be ignored. A remedial power that was so 
inconsequential that those against whom it was exercised could ignore or second-
guess it, was irreconcilable with the need for an independent, impartial and dignified 
Public Protector. 'Appropriate' action meant action suitable to redress or undo the 
prejudice, impropriety, unlawful enrichment or corruption in question. While it might 
sometimes be a mere recommendation, it would often have to be binding to 
effectively address the complaint. It was inconsistent with ss 181 and 182 to 
conclude that the Public Protector could only make recommendations that could be 
disregarded if there were a rational basis for doing so.  



181 
 

When remedial action was binding, compliance was obligatory, whatever 
reservations the affected party might have about its fairness, appropriateness or 
lawfulness. It could not be ignored without legal consequences. The constitutional 
order hinged on the rule of law, which obliged everyone to obey the decisions of 
those clothed with the legal authority to make them, or else approach the courts to 
have them set aside. 
Held, as to whether the President acted in breach of constitutional obligations 
The remedial action the Public Protector took against the President was binding. It 
required him to take concrete steps to determine how much he was supposed to pay 
for the listed non-security features. While the President was entitled to launch a 
parallel investigation if he doubted the correctness of the Public Protector's findings, 
it was only after a court of law had set them aside that it would be open to him to 
disregard them. Here the Public Protector's remedial action was second-guessed in 
a manner that was contrary to the rule of law. Absent a court challenge to the Public 
Protector's report, the President had to comply. This substantial disregard for the 
remedial action taken against him by the Public Protector was inconsistent with his 
constitutional duties to uphold, defend and respect the Constitution (s 83(b)), and to 
assist and protect the office of the Public Protector to ensure its independence, 
impartiality, dignity and effectiveness  
Held, as to whether the NA acted in breach of its constitutional obligations 
The NA was also entitled to challenge the findings and remedial action of the Public 
Protector but, absent a court challenge, it was duty-bound to hold the President 
accountable by facilitating his compliance. By effectively setting-aside the Public 
Protector's report, the NA acted contrary to the rule of law by usurping the authority 
of the judiciary. The NA's conduct was contrary to its constitutional obligations to 
scrutinise and oversee executive action (s 42(3)); to maintain oversight of the 
exercise of executive powers by the President and hold him accountable (s 
55(2)(a) and (b)); and to assist and protect the office of the Public Protector to 
ensure its independence, impartiality, dignity and effectiveness (s 181(3)).  
Held, as to the separation of powers 
Neither s 42(3) nor s 55(2) defined any strictures within which the NA was required 
to operate in its endeavour to fulfil its obligations. It fell outside the parameters of 
judicial authority to prescribe to the NA how to scrutinise executive action, what 
mechanisms to establish and which mandate to give it for the purpose of holding the 
executive accountable and fulfilling its oversight role of the executive or organs of 
state in general. The mechanics of how to go about fulfilling these constitutional 
obligations was a discretionary matter best left to the NA. 
 
VAN DEVENTER AND ANOTHER v NEDBANK LTD 2016 (3) SA 622 (WCC)  
 

Prescription — Extinctive prescription — Delay in completion — Debtor a close 
corporation — Where debt is the object of a claim filed against a close corporation in 
liquidation — Whether prescription delayed — Prescription Act 68 of 1969, s 13(1)(g). 

Section 13(1)(g) of the Prescription Act 68 of 1969 provides for the delay of the 
completion of prescription if 'the debt is the object of a claim filed . . . against a 
company in liquidation'. The pertinent issue in this matter — an appeal against the 
dismissal of an application for rescission of default judgment — was whether s 
13(1)(g) also applied to close corporations. (Close corporations as a mode of 
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conducting business were in fact not in existence at the time of enactment of the 
Prescription Act.) 
The context giving rise to this was the following: The respondent had originally sued 
the appellants on the basis of the latter having signed as sureties for a close 
corporation which had fallen into debt with the respondent. The appellants, in 
pleading the existence of a bona fide defence, asserted that the claim had 
prescribed because the summons had been issued more than three years after the 
relevant debt had arisen. However, were the provisions of s 13(1)(g) to apply to 
close corporations, such a defence would fail. Prior to the elapse of three years since 
the debt arising, and at a time when the close corporation was in liquidation, the debt 
became the object of filed claims, delaying the completion of prescription. In the light 
of evidence as to when the impediment delaying prescription could have ceased to 
exist, it was clear that at the time summons was issued, prescription would not have 
yet been complete. 
Held 
The purpose of s 13(1)(g) was clear — in circumstances where insolvency legislation 
contained specifically tailored non-litigious procedures for establishing claims against 
insolvent parties, it was undesirable as a matter of policy that creditors should have 
to engage in a parallel process of litigation to prevent their claims from prescribing, 
and, likewise, for those administering the insolvency to be put to the expense of 
investigating and defending litigation where the claims might be established without 
controversy through specified procedures. At the time of its enactment, the language 
of s 13(1)(g) covered the whole field of generally available modes of owning assets 
or conducting business: sole proprietorships, partnerships and trusts that had 
estates that could be sequestrated; and companies that could upon insolvency be 
liquidated. Had close corporations existed when the Prescription Act was enacted, 
there would have been no conceivable reason, practically and legally speaking, to 
treat them differently from such entities, as well as unincorporated insolvent estates 
— the policy considerations and purposes underlying s 13(1)(g) would have applied 
as much to close corporations as to these other forms of organisation. Therefore, the 
legislature could not rationally have intended to exclude corporate entities such as 
close corporations from the scope of s 13(1)(g). 
Furthermore, the exclusion of close corporations in liquidation from the application of 
s 13(1)(g), where insolvent estates which could be sequestrated under the 
Insolvency Act and companies which could be liquidated under the Companies Acts 
were included, would constitute irrational differentiation, unrelated to any legitimate 
government purpose, in contravention of s 9(1) read with s 9(3) of the Constitution.  
For the above reasons s 13(1)(g) had to be construed as being applicable to close 
corporations if its language reasonably permitted, which was the case here. 
'Company' was capable of being interpreted liberally so as to include a close 
corporation. Aside from this, a claim filed in the liquidation of a close corporation 
could be regarded as a claim filed 'against the insolvent estate of the debtor'.  
Appeal dismissed with costs. 
 
Off-Beat Holiday Club and another v Sanbonani Holiday Spa Share Block Ltd 
and others [2016] 2 All SA 704 (SCA) 
Prescription – Extinctive prescription – Whether claims brought by minority 
shareholders under sections 252 and 266 of the Companies Act 61 of 
1973 constitute “debts” as envisaged in section 10 of the Prescription Act 68 of 
1969 and are susceptible to prescription – Whether section 13(1)(e) of the 
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Prescription Act insulates a shareholder’s right to seek relief under section 266 of the 
Companies Act from extinctive prescription – Section 266 vests a shareholder with 
the right to compel a company to take action against its delinquent directors or 
officers – Where claim against delinquent director or officer, did not prescribe in the 
circumstances envisaged by the plain wording of section 13(1)(e), minority 
shareholders’ entitlement to invoke section 266 remedy remaining extant. 

The applicants in the present application for leave to appeal, were minority 
shareholders in the first respondent. They complained that the majority shareholders 
(the second to seventh respondents) acted to the detriment of the first respondent. 
The applicants (“the clubs”) were timeshare clubs. The first respondent carried on the 
business of a timeshare and share block resort and owned the land on which the resort 
was situated. The third respondent (“Harri”) was a property developer and a director 
of the first respondent. 

Various disputes arose between the parties, and in October 2008, the clubs 
launched proceedings in the court a quo, in terms of sections 266 and 252 of the 
Companies Act 61 of 1973 on the basis of various unlawful acts allegedly perpetrated 
by Harri. 

The clubs mainly attacked the substance of the first respondent’s articles, which they 
contended were unlawfully registered and oppressive to its minority shareholders, and 
certain allocations of the shares. Accordingly, they sought orders declaring certain 
provisions of the first respondent’s articles invalid and certain shares to have been 
improperly issued and to have the holders of those shares barred from voting them. 
On that basis, they asked for an order, in terms of section 252, to substitute certain 
provisions in the first respondent’s articles for the allegedly invalid ones. The clubs 
further invoked section 266 to have a curator ad litem appointed to the first respondent 
for the purpose of instituting a claim for the recovery of damages or loss and the 
compensation for the deprivation of benefits suffered by the first respondent as a result 
of wrongs, breaches of trust and breaches of faith by Harri. The court a quo issued a 
rule nisi as prayed and granted an order provisionally appointing a curator ad litemto 
conduct an investigation into the grounds for the envisaged litigation on behalf of the 
first respondent against Harri. The curator’s report supported the allegations made by 
the clubs. As a result, the court a quo confirmed the appointment of the curator ad 
litem to institute action against Harri for damages or loss suffered by the first 
respondent for part of the claims, but found that the remaining claims were debts within 
the meaning envisaged in the Prescription Act 68 of 1969 and were susceptible to 
extinctive prescription. It was held that they constituted single acts which had become 
prescribed after three years. The application was, accordingly, dismissed without the 
adjudication of the merits of the causes of action. The clubs filed two applications for 
leave to appeal which the court a quo heard and dismissed. The present application 
for leave to appeal was directed at that order. The clubs also sought condonation for 
the late filing of the application, which included the section 252 issue. 

Held – Section 266 created a remedy for minority shareholders to act on behalf of a 
company whereby delinquent officers of a company can be compelled to compensate 
the company for a wrong committed by them, whilst seeking to minimise the risk of 
unmeritorious claims being brought against the company by disaffected shareholders. 
Section 252 vested a shareholder with the right to institute a personal action against 
a company where the shareholder’s rights in terms of the contract created between 
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the company and its shareholders by virtue of the memorandum and articles of 
association had been infringed by the company’s act. 

Condonation of the non-observance of the court’s rules is not a mere formality and 
the power of the court to grant the relief should be exercised with proper judicial 
discretion and upon sufficient and satisfactory grounds being shown. An applicant for 
condonation must give a full explanation for the delay which must not only cover the 
period of the delay but must also be reasonable. Prospects of success on appeal, the 
importance of the case, absence of prejudice to the parties, the respondent’s interest 
in the finality of its judgment and the convenience of the court are some of the factors 
that the appeal court will weigh, one against the other, in deciding whether or not to 
grant condonation. The clubs satisfied the Court that they should be granted 
condonation in this case. 

The question was whether Uniform Rule 49, the Supreme Court of Appeal Rules 6, 
7, 8 and 10 and sections 16 and 17 of the Superior Courts Act 10 of 2013, which 
govern appeal procedure, permit more than one application for leave to appeal and 
notice of appeal to accommodate grounds of appeal which were initially omitted. The 
Court believed that such a procedure may be permissible if the circumstances are 
such that the interests of justice demand that an extraordinary leave to appeal be 
granted. 

On the issue of prescription, the Court pointed out that the disputes between the 
parties had been dragging on for many years. As far back as 2003 the clubs, which 
acquired their shares in the first respondent well aware of the articles and the allocation 
of shares they now challenged, clearly knew what legal options were available to them 
to resolve the disputes. The Court identified the issue for determination as being 
whether the claims were “debts” susceptible to extinctive prescription under section 
11(d) of the Prescription Act, which stipulates a general prescriptive period of three 
years in respect of most debts, and the impact of section 13(1)(e) thereof, if any, for 
purposes of the section 266 claims. The Prescription Act does not define the term 
“debt”. However, it is established that for purposes of this Act, the term has a wide and 
general meaning – that it includes an obligation to do something or refrain from doing 
something and entails a right on one side and a corresponding obligation on the other. 
In principle, all rights are susceptible to prescription except for rectification claims (and 
other claims rooted in real rights) in the case of extinctive prescription. The Court 
rejected the attempts to qualify the clubs’ claims as rectification claims. The conclusion 
was that the claims had not prescribed. 

The final question was whether section 13(1)(e) of the Prescription Act insulates a 
shareholder’s right to seek relief under section 266 of the Companies Act from 
extinctive prescription. The provisions of section 266 vest a shareholder with the right 
to compel a company to take action against its delinquent directors or officers. It was 
not disputed that the company’s claim against the delinquent director or officer, did not 
prescribe in the circumstances envisaged by the plain wording of section 13(1)(e) of 
the Prescription Act. Therefore, by reason of section 13(1)(e), the clubs’ entitlement to 
invoke the section 266 remedy as the first respondent’s minority shareholders 
remained extant alongside the first respondent’s own right to sue Harri. 

The application for leave to appeal was granted and the appeal was upheld. 
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Coconut Express CC v South African Revenue Service (Customs and Excise) 
and others [2016] 2 All SA 749 (KZD) 
Court orders – Contempt of court – Requirements – For an act to constitute 
contempt, an intention to defeat the course of justice must have been established. 

The applicant carried on business as importer and exporter of goods, and facilitated 
the supply of certain pharmaceutical products between a manufacturer in India and 
the eventual consumer in Zambia, by placing an order of 730 cartons for the required 
goods with the manufacturer (“Shalina”). The goods were shipped to Durban, where 
the container was seized on its arrival. The first respondent then issued a notice 
“detention of containerised goods” in terms of section 88(1)(a) read with sections 
87 and 102 of the Customs and Excise Act 91 of 1964, and a further notice for the 
removal of the aforesaid container to a licensed warehouse in Durban. 

In November 2015, the applicants applied to court for the release of the container 
from the warehouse of the fourth respondent where it then stood. In terms of an order 
taken by consent, the container was to be uplifted from the fourth respondents’ 
warehouse and delivered by the South African Police Services to a State-owned 
warehouse within the jurisdiction of the Durban High Court. The container was to be 
held there pending the outcome of a criminal investigation. On the ground that the 
sixth respondent acted in non-compliance with the above court order, the applicant 
brought the present contempt of court application. 

Held – The Court had to determine whether the first and sixth respondents in detaining 
the goods in question acted in violation of the provisions of the court order. The onus 
was on the applicant to prove beyond all reasonable doubt that the first and sixth 
respondents wilfully disobeyed the court order when the commissioner detained the 
goods for a second time on 23 December 2015. For an act to constitute contempt, an 
intention to defeat the course of justice must have been established. The applicant 
failed to prove that by detaining the goods, the respondents had acted in contempt of 
the court order. 

However, the Court went on to find that the continued detention of the goods by the 
relevant respondents was no longer justified. Detention may only take place for the 
purposes of establishing whether the goods are liable to forfeiture or not. The 
continued detention of the goods in question was found to be unlawful. 

 
Mandela v Executors Estate Late Mandela and others [2016] 2 All SA 833 (ECM) 

Review application – Delay – Dismissal of application – Promotion of Administrative 
Justice Act 3 of 2000 – Review application must be brought within 180 days of the 
impugned decision – If there has been an unreasonable delay, a court may in the 
exercise of its inherent power to regulate its own proceedings, refuse to determine the 
matter – Court held that the nature of the application, the strength of the merits of the 
application and the prospects of the applicant achieving anything meaningful did not 
favour overlooking the delay. 

Acting on the recommendation of the Director-General of the Department of Land 
Affairs and in terms of the State Land Disposal Act 48 of 1961, the third respondent 
(the “Minister”) took a decision to donate certain immovable property to the late former 
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President of South Africa, Mr Nelson Mandela. The second respondent, the Registrar 
of Deeds, Mthatha, registered the property in the name of Mr Mandela. 

The applicant, an ex-wife of Mr Mandela, sought an order reviewing and setting 
aside the Minister’s decision. Her application was opposed by the executors of the 
deceased estate of Mr Mandela. The executors asked that certain documents 
constituting hearsay evidence be admitted in terms of sec-tion 3(1)(c) of the Law of 
Evidence Amendment Act 45 of 1988. Secondly, the Minister filed an application for 
the admission of a further set of affidavits. 

Held – Only two documents that the executors asked to be admitted, needed to be 
considered. They were an unsigned affidavit of Mr Mandela and a press statement 
regarding events that took place in Qunu during December 1995. Taking into account 
the factors set out in section 3(1)(c)(i)–(vi) of the Law of Evidence Amendment Act, 
the Court was of the opinion that the affidavit and press statement should be admitted 
in the interest of justice. 

It was not disputed that the property was State land as defined in the State Land 
Disposal Act. Section 2(1) of the State Land Disposal Act provides that subject to the 
provisions of subsection (2) and (3), the President may, on such terms and conditions 
as he may deem fit, sell, exchange, donate or lease any State land on behalf of the 
State. In terms of section 6, the President may assign this power to the Minister. The 
applicant did not aver that the power in terms of section 2(1) had not as a fact been 
assigned to the Minister and did not dispute the evidence of the Minister that it had 
been so assigned. 

The Court had to decide whether the review application should be dismissed on the 
ground of delay. The executors and the Minister argued that there had been an 
unreasonable delay and that for that reason, the court should refuse to entertain the 
application. Proceedings for judicial review of the decisions of public bodies must be 
instituted without undue delay. If there has been an unreasonable delay, a court may 
in the exercise of its inherent power to regulate its own proceedings, refuse to 
determine the matter. Whether there has been an unreasonable delay depends largely 
on the extent of the delay and the acceptability of the explanation tendered, if any. 
Where the Promotion of Administrative Justice Act 3 of 2000 is applicable, the review 
application must be brought within 180 days of the impugned decision. The Court 
calculated the delay in this case as amounting to 17 years. It was held that the nature 
of the application, the strength of the merits of the application and the prospects of the 
applicant achieving anything meaningful did not favour overlooking the delay. 

The application was dismissed. 

Morobi and others v Umyezo Leisure Investments (Pty) Ltd and others [2016] 2 
All SA 845 (FB) 

Interdict – Interim interdict – Requirements – Test requires that the applicants establish 
a prima facie right, even if open to some doubt, to the interim protection – Proper 
approach was for the court to consider the facts as set out by the applicants, together 
with any facts set out by the respondents which the applicants could not dispute and 
to consider whether, on those facts, the applicants should be given a final protective 
relief at the trial. 
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A number of corporate entities were involved in the present dispute. The second 
respondent (“Etapele”) was one of three shareholders in a hotel. The latter was the 
holder of a gambling licence. Etapele in turn had four shareholders, one of which was 
the first respondent (“Umyezo”). Umyezo was divided into two factions. It had a 
number of individual equity stakeholders. The applicants were the executrices of the 
deceased estates of two of those, as well as two of the individual equity stakeholders 
themselves. The other four individual equity stakeholders in Umyezo were the third, 
fourth and fifth respondents. 

In November 2014, a meeting was held and a resolution taken to appoint the third, 
fourth and fifth respondents as directors of Umyezo. That led to the present application 
for a prohibitory interim interdict. 

Held – The issue was whether the applicants had made out a case to justify the 
grant of an interim interdict. The test requires, in the first place, that the applicants 
establish a prima facie right, even if open to some doubt, to the interim protection. The 
Court was called upon to consider whether each of the four applicants had furnished 
proof which, if uncontradicted and believed at the trial, would establish her alleged 
rights. The first question was whether, if interim protection was given, each of the 
applicants could ever finally prove and obtain the right she temporarily sought to 
protect in the temporary interdict proceedings. Each one of the applicants, as an 
individual and not as a group, had to showprima facie proof that final protection would 
be given by virtue of their common version. 

The proper approach was for the court to consider the facts as set out by the 
applicants, together with any facts set out by the respondents which the applicants 
could not dispute and to consider whether, on those facts, the applicants should be 
given a final protective relief at the trial. The Court found that the version of the 
respondents threw serious doubt on the case of the applicants. Finding the version of 
the applicants is disturbingly unsatisfactory and doubtful, the Court held that they had 
failed to satisfy the first requisite for the grant of an interim interdict. Although that on 
its own was sufficient to dispose of the matter, the Court found that none of the 
requirements for an interim interdict had been established. 

The application was dismissed. 

Premier Attraction 300 CC t/a Premier Security v City of Cape Town [2016] 2 All 
SA 888 (WCC) 

Action against State – Requirement of notice – Institution of Legal Proceedings against 
Certain Organs of the State Act40 of 2002 – Section 3(1) provides that no legal 
proceedings may be instituted against an organ of State for the recovery of a debt 
unless the creditor has first given the organ of State written notice of its intention to 
institute the legal proceedings, alternatively unless the organ of State has consented 
in writing to the institution of legal proceedings without notice – Section 
3(2)(a) requires that the notice must be served on the relevant organ of State within 
six months from the date on which the debt became due. 

Prescription – Prescription Act 68 of 1969 – Section 12(3) – A debt shall not be 
deemed to be due until the creditor has knowledge of the identity of the debtor and of 
the facts from which the debt arises: provided that a creditor shall be deemed to have 
such knowledge if he could have acquired it by exercising reasonable care – Section 
requires knowledge of the material facts from which the debt arises for the period of 
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prescription to commence as opposed to knowledge of the relevant legal 
considerations. 

The applicant sought payment of two amounts, as well as an order declaring the 
respondent to be contractually bound to pay the applicant for security services 
allegedly rendered by it for three specified cites over various periods. The main claim 
related to whether the applicant was entitled to a recalculation of the amounts paid by 
the respondent to the applicant in terms of a contract. The additional claim related to 
invoices issued by applicant in respect of services rendered at certain specific sites in 
respect of which authorised purchase orders were not issued by the respondent, in 
consequence of which, the services were rendered in violation of the contract and the 
relevant regulatory and statutory framework. 

The applicant’s provision of security services to the respondent was in terms of a 
contract awarded to it in a tender process. The applicant contended that the dispute 
related primarily to the method of establishing the escalation, or adjustment of rates, 
or prices paid by the respondent for the security services as set out in the price 
schedule of the tender document. 

Held – Before dealing with the question of interpretation of the conditions of contract, 
the Court had to address a number of points in limineraised by the respondent – 
including prescription and statutory non-compliance. Section 12(3) of the Prescription 
Act 68 of 1969 provides that a debt shall not be deemed to be due until the creditor 
has knowledge of the identity of the debtor and of the facts from which the debt arises: 
provided that a creditor shall be deemed to have such knowledge if he could have 
acquired it by exercising reasonable care. Accordingly, the section requires knowledge 
of the material facts from which the debt arises for the period of prescription to 
commence as opposed to knowledge of the relevant legal considerations. Extinctive 
prescription commences to run as soon as the debt is due. Applying the said principles, 
the Court found that a portion of the applicant’s claim had prescribed. 

Regarding statutory non-compliance, the respondent stated that the applicant’s 
notice to respondent in terms of the Institution of Legal Proceedings against Certain 
Organs of the State Act 40 of 2002 did not comply with sec-tion 3(1) which provides 
that no legal proceedings may be instituted against an organ of State for the recovery 
of a debt unless the creditor has first given the organ of State written notice of its 
intention to institute the legal proceedings, alternatively unless the organ of State has 
consented in writing to the institution of legal proceedings without notice, or despite a 
defective notice. In addition, section 3(2)(a) requires that the notice must be served on 
the relevant organ of State within six months from the date on which the debt became 
due. Although finding that the applicant was guilty of non-compliance, the Court 
exercised its discretion in favour of granting condonation in that regard. 

Assessing the merits, the Court found that the applicant’s remaining claim had to 
succeed. Persons contracting in good faith with a statutory body or its agents are 
bound, in the absence of knowledge to the contrary, to enquire whether the relevant 
internal arrangements or formalities have been satisfied, but are entitled to assume 
that all the necessary arrangements or formalities have indeed been complied with the 
irregular or informal exercise of power granted. Such persons may then rely on 
estoppel if the defence raised is, as in this case, that the relevant internal 
arrangements or formalities were not complied with. 
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The applicant’s second claim was, therefore, successful. 

Sheriff of Johannesburg North and another v Yellow Dot Property Investments 
and another; In re: ABSA Bank Ltd v Van den Berg [2016] 2 All SA 927 (GJ) 

Execution-Contract – Sale of property – Sale in execution – Application to cancel – An 
agreement concluded pursuant to sale in execution may only be cancelled by a court 
order upon application by the Sheriff – A failure to cancel a contract within a 
reasonable time after breach may signify an election to abide by the contract. 

The applicants sought the cancellation of a sale in execution. The sale was concluded 
following an attachment in satisfaction of a debt due to the second applicant. The 
conditions of sale required the respondents to pay a deposit of 10% of the purchase 
price and to provide a guarantee to secure the purchase price within a specified time. 
The first respondent was also required to pay all municipal rates required for the issue 
of rates clearance certificate. 

Although the deposit was paid on time, the other obligations were not met. The late 
payment of the amounts relating to those outstanding obligations led to the first 
applicant seeking the cancellation of the sale. 

Held – An agreement concluded pursuant to sale in execution may only be cancelled 
by a court order upon application by the Sheriff. However, the Sheriff in this case 
overlooked the first respondent’s various breaches. A failure to cancel a contract within 
a reasonable time after breach may signify an election to abide by the contract. 

Moreover, the Sheriff had not fulfilled his own obligations in terms of the agreement. 
In those circumstances, the application was dismissed. 

Minister of Justice and Constitutional Development and others v Southern 
Africa Litigation Centre (Helen Suzman Foundation asamicus curiae) [2016] 
JOL 35472 (SCA) Also reported as: 2016 (3) SA 317 (SCA)  
 
Appeal – Leave to appeal – Court’s discretion – Lack of prospects of success on 
appeal – Section 17(1)(a)(ii) – Superior Courts Act 10 of 2013 – Leave to appeal may 
be granted notwithstanding court’s view of prospects of success – Compelling reasons 
why an appeal should be heard – 

The International Criminal Court was established by the Rome Statute of the 
International Criminal Court (the Rome Statute) to exercise jurisdiction over the most 
serious crimes of concern to the international community. Article V identifies them as 
genocide, crimes against humanity and war crimes (collectively international crimes). 
The Rome Statute requires effective prosecution of such crimes by measures being 
taken at national level and through enhancing international co-operation. 

South Africa is a signatory to the Rome Statute, which it incorporated into domestic 
law by enacting the Implementation of the Rome Statute of the International Criminal 
Court Act 27 of 2002 (“the Implementation Act”). Chapter 4 of the Implementation Act 
provides the mechanism whereby South Africa co-operates with the ICC in regard to 
the arrest and surrender of persons accused of international crimes. 

In June 2015, the President of Sudan, Omar Hassan Ahmad Al Bashir (President Al 
Bashir) attended a session of the Assembly of the Africa Union (“AU”) in 
Johannesburg. As a result of investigations into allegations of the actions of his 
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government and their supporters by the ICC, President Al Bashir stood accused of 
serious international crimes, and the ICC had issued two warrants for his arrest. The 
first warrant related to charges of war crimes and crimes against humanity, and the 
second warrant related to charges of genocide. The warrants were forwarded to all 
countries that were parties to the Rome Statute, including South Africa, with a request 
that they co-operated under the Rome Statute and cause President Al Bashir to be 
arrested and surrendered to the ICC. When President Al Bashir arrived in South Africa 
to attend the AU assembly in June 2015, the Government (represented herein by the 
applicants) took no steps to arrest him, leading to the present litigation. It defended its 
position on the ground that President Al Bashir enjoyed immunity from such arrest. 

As a result, the respondent brought an urgent application in the high court, seeking 
orders declaring the failure to take steps to arrest President Al Bashir to be in breach 
of the Constitution and to compel the government to cause President Al Bashir to be 
arrested and surrendered to the ICC to stand trial pursuant to the two warrants. The 
government applied for a postponement to enable it to file affidavits, and while granting 
such postponement, the high court ordered that President Al Bashir was prohibited 
from leaving South Africa until a final order was made in the application, and the 
respondents were directed to take all necessary steps to prevent him from doing so. 
The eighth respondent (the Director-General of Home Affairs) was ordered to effect 
service of the order on the official in charge of each and every point of entry into, and 
exit from the country. At the hearing the following day, the court sought and received 
an assurance that President Al Bashir was still in South Africa. The court issued an 
order declaring the applicants failure to arrest him to be unconstitutional and invalid, 
and directed the applicants to take all steps to effect such arrest. Immediately after the 
order was made, counsel for the government told the court that President Al Bashir 
had left the country earlier that day. 

The high court having refused leave to appeal, the present Court was approached with 
the request for leave to appeal. 

As the appellants had initially relied on certain special arrangements that it had made 
with the AU for the holding of the Assembly in Johannesburg, in terms of which visiting 
heads of State would be afforded stipulated immunities and privileges, the high court 
had correctly summarised the issue before it as being whether a Cabinet resolution 
coupled with a Ministerial Notice were capable of suspending the country’s duty to 
arrest a head of State against whom the International Criminal Court (“ICC”) had 
issued arrest warrants. However, with the advent of new counsel in the present Court, 
an entirely different argument emerged. The applicants’ case was now based upon 
what were said to be the provisions of customary international law and the provisions 
of section 4(1)(a) of the Diplomatic Immunities and Privileges Act 37 of 2001 (“DIPA”). 
The government contended that the general immunity that a head of state enjoys 
under customary international law and section 4(1) of DIPA qualified the obligation of 
South Africa, that would otherwise exist as a state party to the Rome Statute, to arrest 
and surrender a head of State for whom the ICC has issued an arrest warrant in 
respect of the commission of international crimes. 

Held that the first question to be addressed was whether an appeal would be moot 
considering that President Al Bashir had already left the country. The Court agreed 
that no present effect could be given to the order that the government take steps to 
prepare to arrest President Al Bashir, but the order would remain extant and any 
attempt by President Al Bashir to return to this country would prompt the respondent 
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to seek its enforcement. Therefore, the high court erred in holding that there had 
ceased to be a live and justiciable controversy between the parties. 

The next question was whether leave to appeal should be granted. Faced with the first 
ground on which the government’s case was based, the high court held that an appeal 
had no reasonable prospect of success and therefore it had no discretion, once it 
reached that conclusion, to grant leave to appeal. However, the Court failed to 
consider the provisions of section 17(1)(a)(ii) of the Superior Courts Act 10 of 2013, 
which provide that leave to appeal may be granted, notwithstanding the court’s view 
of the prospects of success, where there are nonetheless compelling reasons why an 
appeal should be heard. Leave to appeal was granted in this case. 

Application was made by five entities to be joined as amici curiae, but only one of the 
applications was successful as the applications by the other four were not submitted 
timeously. However the entities in question were allowed to submit argument on why 
they should be admitted. Such applications are made in terms of rule 16 of the rules 
of court. In terms of rule 16(1), if all parties agree to the admission of an amicus they 
are admitted as such. The rule contemplates that the parties when agreeing to the 
admission of an amicus will agree on the terms on which theamicus is to be admitted. 
Where there is no agreement among the parties as to the admission of an amicus, it 
is entitled to seek its admission by way of an application to the President of the Court 
in terms of rule 16(4). The basis upon which such an application shall be made is set 
out in rules 16(5) and (6). The four applicants who were refused leave to be joined did 
not pay due regard to the prescripts of rule 16, and were also found not to present any 
issues not otherwise addressed in the proceedings. Their applications were therefore 
refused. 

The central issue before the present Court was whether there was immunity under 
customary international law and section 4(1) of DIPA. Government’s argument was 
that in terms of customary international law, Heads of State enjoy immunity by virtue 
of the office they hold, and are not subject to the criminal or civil jurisdiction of the 
courts of other countries or any other form of restraint. It was submitted further that the 
Implementation Act does not remove that immunity. The present Court held that South 
Africa is bound by its obligations under the Rome Statute. It is obliged to co-operate 
with the ICC and to arrest and surrender to the court persons in respect of whom the 
ICC has issued an arrest warrant and a request for assistance. The relationship 
between the Implementation Act and the head of State immunity conferred by 
customary international law and DIPA lies at the heart of this case. But the starting 
point was with the Constitution, which provides a specific mechanism whereby 
obligations assumed under international agreements become a part of the law of 
South Africa. 

The narrow issue was whether there is now an international crimes exception to the 
principle of Head of State immunity, enabling a State or national court to disregard 
such immunity when called upon by the ICC to assist in implementing an arrest 
warrant. That question was answered in the negative. Whether the Implementation 
Act had the effect of removing the immunity that President Al Bashir would otherwise 
enjoy was a matter of the proper construction of the Implementation Act. The Court 
held that the DIPA is a general statute dealing with the subject of immunities and 
privileges enjoyed by various people, including Heads of State. The Implementation 
Act is a specific Act dealing with South Africa’s implementation of the Rome Statute. 
In that special area the Implementation Act must enjoy priority. Section 4(1)(a) of the 
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DIPA continues to govern Head of State immunity unless such immunity is excluded 
by the operation of the Implementation Act. 

The Court concluded that the conduct of the appellants in failing to take steps to arrest 
and detain President Al Bashir was inconsistent with South Africa’s obligations in 
terms of the Rome Statute and section 10 of the Implementation Act, and unlawful. 

 

Blue Chip 2 (Pty) Ltd v Ryneveldt (499/15) [2016] ZASCA 98 (03 June 2016) 
 

Magistrates’ Court Act 32 of 1944 - jurisdiction - s 28(1)(d) - cause of action arising 
wholly within the district or regional division - delivery of notice in terms of s 129(1)(a) 
of the National Credit Act 34 of 2005 - a material element of the cause of action - 
delivery thereof outside the area of jurisdiction of the magistrate’s court is fatal to 
claim since cause of action did not wholly arise within the district or regional division. 

The Supreme Court of Appeal dismissed an appeal in respect of a claim for the 
recovery of loans made to a number of people. It dealt with the Reyneveldt case as a 
test. The appellant, a credit provider in terms of the National Credit Act 34 of 2005 
granted a loan to Ryneveldt. The loan contract was signed by the parties within the 
magisterial district of Bloemfontein. In terms of that contract specified monthly 
payments had to be made into the appellant’s account held in Bloemfontein. The 
respondent defaulted thereon. In terms of s 129 of the National Credit Act, a notice in 
which the default as well as certain options available to the debtor had to be 
delivered to the latter before the institution of any claim in regard to the contract. In 
this case the said notice was delivered to Ryneveldt by post intended to be delivered 
at his chosen address which was situated in Kimberley. Upon the signing of a 
consent to judgment by Ryneveldt, judgment in favour of the appellant was sought 
from the Magistrate in Bloemfontein. The magistrate refused to grant judgment in 
favour of the appellant for lack of jurisdiction since the required notice had been 
delivered to an address outside the court’s area of jurisdiction and since the cause of 
action did not wholly arise within the district of Bloemfontein as required by s 28(1)(d) 
of the Magistrates’ Court Act 32 of 1944. An appeal to the Free State Division of the 
High Court, Bloemfontein was unsuccessful. 2 2 It was argued in this court that the 
delivery of a s 129 notice was merely a procedural step and that the cause of action 
had been manifested in Bloemfontein when the breach of the contract had occurred. 
It was held that where a statute provides that before an action can be commenced or 
a claim enforced against a debtor a notice be given, then the giving of that notice is 
essential to the successful pursuit of that claim and proving that it was given, is part 
of the cause of action. In other words, the delivery of such a notice is a mandatory 
requirement which must be satisfied before judgment can be granted for recovery of 
an outstanding debt. The failure to prove compliance with peremptory steps prior to 
judgment will result in the court refusing to grant judgment in favour of a claimant as 
happened in this case. Furthermore, consenting to judgment did not cure the 
problem because the cause of action did not wholly arise within the district of the 
Bloemfontein Magistrate’s Court. 

 

Botha v Road Accident Fund (463/2015) [2016] ZASCA 97 (2 June 2016) 



193 
 

 
Court order-Contract ─ agreement in settlement of claim for damages made an order 
of court ─ agreement concluded on the strength of a representation of fact made by 
appellant’s attorney relied on by the respondent ─ agreement binding and not to be 
set aside under Uniform rule 42(1)(c). 

The appellant in this case was severely injured in a motorbike accident. He sued the 
respondent, the Road Accident Fund, for damages and the matter proceeded to trial. 
At the hearing, it was agreed that the RAF was liable in full for whatever damages 
the appellant had suffered. The parties negotiated a settlement that the appellant’s 
general damages were R1 million while his past hospital and medical expenses were 
R236 922.70. The only outstanding item of his damages was a claim in respect of 
future loss of earnings. This claim was separated from the other heads of damage 
and the hearing on that issue postponed for later decision, with an order being 
issued by consent that the RAF pay the appellant R1 236 922.70 in respect of the 
agreed heads of damage. This amount was paid to the appellant shortly thereafter. 
The appellant’s attorneys then ascertained that through a mistake on their part they 
had failed to include additional past hospital and medical expenses in the appellant’s 
claim, and that the actual loss suffered by the appellant in respect of those costs was 
in fact R784 278.78. The appellants then applied under Uniform rule 42 for an order 
rescinding or varying the court order that had been granted, alleging that there had 
been a mistake common to the parties which rendered their settlement agreement 
void. This application was dismissed and the appellant appealed to the Supreme 
Court of Appeal. The Supreme Court of Appeal today dismissed the appellant’s 
appeal. It found that there had not been a ‘common mistake’ but merely a mistake on 
the part of the appellant’s attorney, and that there was nothing to suggest that the 
RAF realised that there had been a real possibility of a mistake in the amount of the 
expenses the appellant’s attorney had requested should be paid. This was a 
misrepresentation by the appellant that misled the respondent and had resulted in 
the conclusion of the settlement agreement which had been made an order of court. 
In the light of various authorities, the appellant could not rely on his own mistake to 
avoid the contract. The court also held that there had not been an underlying 
common but mistaken assumption in regard to the actual past hospital and medical 
expenses, and that the argument in that regard had been no more than an attempt to 
clothe the unilateral mistake made by the appellant in another garb. The appeal was 
therefore dismissed. 

 

Du Toit NO v Errol Thomas NO (635/15) [2016] ZASCA 94 (1 June 2016) 
 

Jurisdiction - claim for maintenance on behalf of minor child against an executor of 
her deceased father’s estate – executor participating in the proceedings and not 
objecting to the jurisdiction of the maintenance court – thereafter challenging 
jurisdiction on review to the high court – refusing to pay maintenance for child on an 
unduly technical basis – executor’s conduct unconscionable - ordered to pay costs 
de bonis propriis on attorney and client scale. 

 

Standard Bank v Miracle Mile Investments (187/2015) ZASCA 91 (1 June 2016) 
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Prescription – extinctive – claim based on agreement providing for a loan repayable 
in instalments and containing acceleration clause – only enforceable where creditor 
has made election to cancel agreement and claim full amount – prescription 
accordingly commences running upon election being made. 

 

Member of the Executive Council for Health, Gauteng v Lushaba (CCT156/15) 
[2016] ZACC 16 (23 June 2016) 

Jurisdiction-Constitution — Section 165 — Judicial authority vested in courts — One 
cannot be a judge in their own matter — Court not competent to authorise party to 
litigation before it to exercise judicial authority; Constitution — Section 34 — right to 
fair hearing — no one should be condemned without a hearing 

The Constitutional Court handed down judgment in a matter concerning an appeal 
against two consecutive orders issued by the High Court of South Africa, Gauteng 
Local Division, Johannesburg.  In the main order the applicant, as a nominal defendant 
in the trial court, was held liable for 100 per cent of the plaintiff’s damages, arising out 
of the wrongful birth of the plaintiff’s son at a state hospital.  The applicant challenges 
the ancillary order on costs on the ground that it was improperly issued. 
 
The applicant is the Member of Executive Council for Health, Gauteng (MEC).  The 
respondent is Ms Vuyisile Eunice Lushaba, in whose favour the impugned orders were 
granted.  Ms Lushaba instituted a damages claim in the High Court, arising from 
medical negligence at the hands of officials in the employ of the MEC. 
 
The trial Court held that the MEC was liable for Ms Lushaba’s damages and ordered 
the MEC to pay costs of the action on attorney and client scale.  In addition the trial 
Court ordered the MEC to show cause on 28 October 2014 why he should not be liable 
for the costs de bonis propriis  in his personal capacity and further directed him in the 
alternative and if he held the view that he should not be held liable personally for the 
costs, that he should identify persons in his department as well as in the office of the 
State Attorney, who should be held personally liable for the costs.  In compliance with 
the order the MEC filed an affidavit deposed to by him in which he confirmed that Mr 
Jabulani Macheke and Dr Kgoposi Cele were authorised to take decisions on whether 
to defend actions brought against the department.  But, contrary to the direction of the 
Court, the MEC, having shown why he should not be held liable, did not identify 
persons who should be held liable.  Despite this the Court proceeded to order Mr 
Matlou, Mr Macheke and Dr Cele to pay out of their own pockets 50 per cent of the 
costs which the same Court had on 16 October 2014 ordered the MEC to pay. 
 
This Court held that the court a quo’s order was irregular and incompetent for a number 
of reasons.  First, this was not how parties who were not litigants should be joined.  
Second and more seriously, the order reveals that the trial Court impermissibly 
authorised one of the parties before it to exercise judicial power.  This does not accord 
with section 165 of the Constitution which declares that judicial authority of the 
Republic is vested in the courts alone.  Moreover, the order breached a principle 
entrenched in our law that no one should be a judge in their own case. 
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This Court further highlighted that the rule nisi issued on 16 October 2014 did not call 
any of them to show cause why they should not be held liable.  They deposed to 
affidavits in support of the MEC’s contention that he could not be held personally liable.  
Therefore, there was no legal basis for the trial Court to exercise its judicial authority 
over them.  In punishing the three officials without notice and opportunity to make 
representations, the High Court breached a fundamental principle of the law that no 
one should be condemned without a hearing. 
 
In a unanimous judgment, written by Jafta J, the Constitutional Court held that the 
affidavits were not meant to show cause why these officials should not be held 
personally liable for costs.  On the contrary, they were filed in support of the MEC’s 
case.  It was the MEC who was properly heard and not them.  An order that was issued 
in these circumstances violates the officials’ right to a fair hearing guaranteed by 
section 34 of the Constitution.  
 
With regard to the order of 16 October 2014 which dealt with the merits, the 
Constitutional Court concluded that the decision reached by the High Court on the 
merits was unassailable and that leave to appeal should be refused, except to the 
extent of the alternative order on whether the MEC should be held personally liable for 
costs and if not that he should identify persons who should be held liable and give 
reasons for the decision. 
 

Law Society of the Cape of Good Hope v Mpambaniso (3542/2014) [2016] 
ZAECGHC 46 (17 June 2016) 

Attorney-striking from roll-overreaching 

Fees-overreaching-attorney 

This is an application in which the Applicant seeks an order striking the 
Respondent’s name from the roll of attorneys of this court and relief ancilliary 
thereto. The application is brought in terms of section 22 (1)(d) of the Attorneys Act 
53 of 1979 (“the Act”). This section provides that “…an attorney may on application 
by the society concerned be struck off the roll or suspended from practice by the 
court within the jurisdiction of which he or she practices … if he, in the discretion of 
the court, is not a fit and proper person to continue to practise as an attorney”. 

The relief is sought on the grounds that the Respondent engaged in a pattern of 
conduct in respect of which he overreached clients (eight such instances are listed in 
the founding affidavit deposed to by the Applicant) and has been convicted of 28 
counts of fraud. It is on this basis that the Applicant avers the Respondent has 
demonstrated that he is not a fit and proper person to practice as an attorney. 

The Respondent was admitted as an attorney of this court on 3 June 1994 and 
immediately commenced practice for his own account and in partnership with 
attorney Poswa under the name and style of Poswa, Mpambaniso & Partners. This 
partnership was dissolved during May 2000 after which the Respondent practiced, 
once again for his own account, under the name Mpambaniso Attorneys and 
Administrators of Estates. During November 2014 the Respondent entered into 
partnership with attorney Qat 
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OVERREACHING: 

[16] I turn now to a consideration of the second ground upon which the Applicant 
bases its contention that the Respondent should not be permitted to continue 
practising as an attorney, namely that he has overreached certain of his clients. The 
founding affidavit deposed to on behalf of the Applicant lists eight such instances. I 
intend to deal in detail with only two; namely the instance of the Respondent having 
allegedly overreached Mr Dumse (“Dumse”) and Ms Stata (“Stata”). 

[17] Dumse was involved in a motor vehicle collision in 2003 and approached the 
Respondent to institute a claim against the Road Accident Fund (“the Fund”). The 
Respondent and Dumse entered into a written fee agreement delineating the fees 
the Respondent would charge for work done, as well as the rate at which interest 
was to be charged for fees that were unpaid and the rate at which the Respondent’s 
hourly rate charged would increase with the passing of each 12 month period since 
the date of his instruction. Summons was issued and Dumse’s claim was settled on 
23 February 2010 in terms of which he was awarded an amount of R575 148.25 and 
his taxed party and party costs. This amount, less the amount of their bill of costs 
(R21 200.77) was paid by the Respondent’s Grahamstown correspondent attorneys 
into his trust account on 7 April 2010. Thereafter, the Respondent made an interim 
payment of R200 000.00 to Dumse (the precise date of which has been disputed by 
the Respondent, but nothing turns thereon). 

[18] The Fund then made a further payment to the Respondent of R212 471.08 as 
and for the taxed party and party costs. The Respondent therefore received a total 
amount of R787 619.33 paid into his trust account on behalf of Dumse. Deducting 
the interim payment made to Dumse, the Respondent retained an amount of R587 
619.33, which he claimed as fees. However, according to the Respondent, this was 
less than that to which he was entitled for his services in terms of his bill of costs. 
The Respondent, in a document headed “Cash Reconciliation Statement”  indicated 
that there was a shortfall of R105 323.75. As a result, the Respondent contended 
that he was entitled to an amount of R692 943.08. This would have resulted in 
Dumse receiving only R94 676.25 of a total amount paid in respect of his claim of 
R787 619.33. 

[19] Dissatisfied with this, Dumse sought the advices of another attorney. This 
culminated in an application to this court for an order setting aside the fee agreement 
entered into with the Respondent and in terms of which the Respondent charged 
Dumse for his services and a further order that the Respondent’s attorney and client 
bill be referred for taxation on the basis of the prescribed tariff. In his affidavit 
opposing the application, the Respondent expressed the view that the fees he 
charged Dumse were both in accordance with the fee agreement and reasonable. 
The application was heard by Smith J who granted Dumse the aforementioned relief 
on 14 June 2012. 

[20] Smith J stated that in his view, the Respondent’s attorney and client bill was 
“…grossly exhorbitant, unconscionable, and should not be allowed to stand” (Dumse 
v Mpambaniso unreported, Eastern Cape, Grahamstown, case number 974/2012 
para. [41]). Having found that the Respondent’s conduct was deserving of censure, 
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Smith J ordered that the Respondent pay the costs of the application on the attorney 
and client scale. 

[21] In coming to the conclusion that the fee agreement fell to be set aside, Smith J 
held that it was unavoidable that the implementation of certain of the clauses 
contained in the fee agreement would result in exhorbitant fees. He found further that 
there was little doubt that this is what the Respondent sought to achieve by 
concluding the fee agreement in the first place (at para. [47]). 

[22] Stata was similarly involved in a motor vehicle accident and approached the 
Respondent to act against the Fund on her behalf. Her capital award and the party 
and party costs (inclusive of interest) paid by the Fund totalled R549 696.31, which 
amount the Respondent was paid on her behalf. The Respondent declined to make 
an interim payment to Stata as he was concerned that his “costs and disbursements 
may exceed the capital”. This turned out to be correct, as when the Respondent 
received his bill drawn by his costs consultant, Mr Ackerman (“Ackerman”) he 
noticed that his costs did indeed exceed the capital. He states, however, that he did 
not study the bill in any detail. 

[23] The Respondent’s charges for fees and disbursements exceeded the total 
amount received from the Fund on Stata’s behalf by R160 681.32. The Respondent 
thus contended that Stata was indebted to him in that sum, bringing the total amount 
he charged in terms of his bill to R707 273.32. 

[24] The Supreme Court of Appeal, in Melamed & Hurwitz Incorporated v 
Goldberg [2009] ZASCA 15 (19 March 2009) at para. [3], defined overreaching as 
follows : 

“Where an attorney and his fees are concerned, the word “overreach” may be taken 
as conveying the extraction by the attorney from his client, by the taking by the 
former of undue advantage in any form of the latter, of a fee which is 
unconscionable, excessive or extortionate, and in so overreaching his client that 
attorney would be guilty of unprofessional conduct.” 

[25] That the Respondent overreached certain of his clients is common cause. The 
Respondent, notwithstanding his assertion in the Dumse application that the fees he 
charged were reasonable, states in response to this application that he does not 
dispute that “…in many instances [he] was guilty of overreaching” in that he charged 
fees far in excess of the High Court attorney and own client tariff; charged fees for 
professional services rendered when the work had been completed by an unqualified 
individual; charged several clients a full fee in respect of travelling when attending to 
more than one matter; and, in addition to the travelling disbursement charged, also 
charged for time spent travelling.  

[26] Accordingly, the offending conduct in respect of the overreaching has been 
established. 

[27] The Respondent attempts to explain this conduct by stating that he relied upon 
an agreement drafted by a senior costs consultant, namely Ackerman, who was 
recommended to him by the Applicant’s attorney of record and who assured him that 
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the fees set out in this agreement were reasonable and commensurate with the fees 
generally charged by attorneys of his experience in similar matters. The Respondent 
accepted this advice and had his bills drawn by Ackerman, to whom he would send 
his entire file. He did not, as he admits he should have done, go through the bills 
once he received them from Ackerman, as he viewed such an exercise as being too 
time consuming. He also admits that he now undertands that it is ultimately an 
attorney’s responsibility to ensure that bills of costs are accurate and a true reflection 
of the actual work that has been done, regardless of who compiles them. 

[28] In my view, the Respondent cannot hide behind the advice received from 
Ackerman. To use the words of Edmund Burke “[i]t is not what a lawyer tells me I 
may do; but what humanity, reason, and justice tell me I ought to do.” In a similar 
vein, Nicholas AJA stated when considering advices contained in an exhibit which he 
described as “a travesty and palpably absurd”, that “[l]egal advice has no magic 
which justifies the recipient in jettisoning his common sense.” (See S v Longdistance 
(Natal) (Pty) Ltd and Others 1990 (2) SA 277 (A) at 283D and I) This dictum applies 
equally in this instance. The advices and bills drawn by Ackerman resulted in Dumse 
receiving a paltry R94 676.25 and the Respondent retaining R692 943.08. In the 
Stata matter, the bills drawn by Ackerman resulted in Stata being indebted to the 
Respondent in an amount in excess of R160 000.00.  

[30] A litigant who institutes action against the Fund after having been injured in a 
motor vehicle accident does so for one purpose – pecuniary compensation. It is 
inconceivable that the Respondent could not have realised that his bills were very 
clearly problematic when he concluded that his client owed him money – he having 
retained the entire amount paid to her by the Fund. That the bill was drawn by an 
experienced costs consultant (who retains a fee for drawing the bill equivalent to a 
percentage of the total thereof) is irrelevant. When the effect of the bill on the award 
paid to the clients he represented became apparent, the Respondent should have 
realised, at the very least, that he was over-charging his clients and checked the 
contents of his bill. He failed to do so and simply continued to charge exhorbitant and 
extortionate fees of his clients. Whilst he states that he did not intend to overreach 
his clients, this is in fact what he did, in circumstances in which he should have 
realised that this was what he was doing and that his conduct fell far short of the 
mark of that required by an attorney.  

[31] In light of the Respondent’s convictions for fraud and the fact that he 
overreached certain of his clients, it is clear that the Respondent has brought the 
profession of an attorney into disrepute. Indeed, he accepts as much. However, in 
my view, the Respondent’s conduct has a more serious consequence – it shows 
that, for a period of time, the Respondent acted dishonestly. 

THE APPROPRIATE SANCTION : 

[32] Mr Nelson SC, who appeared together with Mr Taljaard on behalf of the 
Respondent, correctly conceded that both fraud and overreaching involve elements 
of dishonesty (as was held, in respect of overreaching, in General Council of the Bar 
of South Africa v Geach and Others 2013 (2) SA 52 (SCA) at para. [52]). He also 
conceded, on the basis of Malan and Another v Law Society, Northern 
Provinces [2008] ZASCA 90; 2009 (1) SA 216 (SCA) at para. [10], that “if a court 
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finds dishonesty, the circumstances must be exceptional before a court will order a 
suspension instead of a removal”. He, however, submitted that an order suspending 
the Respondent from practice would be appropriate, as exceptional circumstances 
existed for the imposition of such a sanction. This submission was primarily based 
upon the argument that, after such a sanction having been imposed, there is no 
reason to suspect that the Respondent would not be fit to practise as an attorney or 
that there is any risk of repetition or harm to the public if he is allowed to do so. 

[33] In support of this submission, reliance was placed upon the fact that the 
Respondent has not, since the Dumse judgment, been guilty of misconduct. The 
submission continues that the Respondent has thus, since 2012, conducted himself 
in a manner befitting the honourable profession of an attorney. In my view, when 
evaluating the merits of this submission, it is important not to overlook the fact that 
the Respondent was arrested on charges of fraud on 17 August 2005. The criminal 
trial then lasted approximately nine years, culminating in the Respondent’s 
conviction on 8 December 2014. Accordingly, from at least 17 August 2005, the 
Respondent ought to have been aware that the State was of the view that the 
manner in which he drew his bills of costs and charged for his professional services 
was fraudulent. This, in my view, should have prompted the realisation that his 
beliefs regarding the manner in which bills of costs are drawn were erroneous. It 
should also have prompted the Respondent to examine more closely all his bills of 
costs. Had he done so, he should have realised that the manner in which he charged 
Dumse and the other clients he overreached, was grossly extortionate. 

[34] In support of the proposed sanction of suspension from practice, Respondent’s 
counsel relied heavily on the majority decision of the Supreme Court of Appeal 
in General Council of the Bar of South Africa v Geach and Others (supra). In this 
matter, in amplifying the dictum in Malan and Another v Law Society, Northern 
Provinces (supra) referred to above, Nugent JA (at para. [70]), stated that this : 

“…does not purport to lay down a rule of law but expresses what follows naturally 
from a finding of dishonesty. Once an advocate has exhibited dishonesty it might be 
inferred that the dishonesty will recur and for that reason he or she should ordinarily 
be barred from practice. What was said in Malan means only that when the person 
concerned has been shown to have been dishonest a court will need to be satisfied 
that the circumstances of the case are such that that inference, exceptionally, need 
not be drawn, and thus that striking off need not follow.” 

This requires that a court ask whether the circumstances, taken as whole, reveal that 
it is an exception from those in which it can ordinarily be inferred that the officer of 
the court concerned will repeat his dishonest conduct and for that reason should not 
be struck off. This is because the primary function of the court at this stage of the 
enquiry is to ensure the protection of the public (see Malan and Another v Law 
Society, Northern Provinces (supra) at para. [4]). 

[35] Mr Nelson argued that, as the instances of overreaching in the Geach decision 
were extreme, both in the amounts by which counsel overreached and the number of 
times they did so (for example, Geach SC admitted to 82 counts of overreaching, 
totalling R164 000.00) and, as they were merely suspended from practice for period, 
a similar sanction should be applied to the Respondent. That this was appropriate, 
so the argument continued, was even more evident as counsel in the Geach matter 
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had been warned by the Bar Council of the Pretoria Society of Advocates that their 
conduct amounted to overreaching, but, after ceasing to so act for a period of time, 
then continued in that vein nonetheless. I am unable to agree with this submission. 
The distinguishing feature in this matter is that the Respondent has been convicted 
of 28 counts of fraud. None of the counsel in the Geach matter had been convicted 
of any criminal offence. In addition, the Respondent ignored the warning he received 
in August of 2005 when he was arrested for including fraudulent misrepresentations 
in his bills of costs. Having received this warning, he then failed to closely examine 
his bills of costs to ensure they were correct. Added to this, when he became aware 
that his attorney and client fees exceeded the entirety of the amount awarded to Ms 
Stata by some R160 000.00, he still failed to closely examine his bill of costs. In my 
view, this indicates a deliberate disregard on the part of the Respondent as to 
whether or not his bills of costs were in fact acceptable. He simply did not care 
whether or not he had overreached his clients. 

[36] Mr Nelson argued further that, as this application, as well as the criminal 
proceedings, have had a devastating effect on the Respondent, both personally and 
financially, and have also negatively affected his family, there is no likelihood of 
repetition of the offending conduct. That this is so is particularly apparent, so he 
submitted, as the Respondent made reparation to the extent possible and has 
demonstrated “sincere remorse”. He also submitted that, in almost all of the matters 
in which the Respondent overreached his clients, after complaints were received 
from those clients, he immediately agreed to a taxation of his bills and repaid the 
difference to the clients concerned. 

[37] However, ‘almost’ is not all. In the Stata matter, the Respondent’s conduct, after 
being informed of the complaint, can only be described as dilatory. He failed to 
respond to the Applicant’s correspondence and only agreed to re-draw his bill of 
costs on the High Court tariff for taxation approximately 11 months after the 
Applicant had advised him of the complaint. No adequate explanation as to this 
delay was forthcoming from the Respondent. 

[38] It has been held that a plea of guilty from an accused person against whom 
there is an open and shut case is a neutral factor. In my view, the principle is equally 
applicable here. The Respondent did admit his wrongdoing. However, having been 
caught, and there being an overwhelming amount of evidence to establish that his 
conduct had been dishonest, he could not do otherwise. Regarding remorse, Ponnan 
JA stated : 

“There is, moreover, a chasm between regret and remorse.  Many accused persons 
might well regret their conduct but that does not without more translate to genuine 
remorse.  Remorse is a gnawing pain of conscience for the plight of another. Thus 
genuine contrition can only come from an appreciation and acknowledgement of the 
extent of one’s error.  Whether the offender is sincerely remorseful and not simply 
feeling sorry for himself or herself at having been caught is a factual question. It is to 
the surrounding actions of the accused rather than what he says in court that one 
should rather look.  In order for the remorse to be a valid consideration, the 
penitence must be sincere and the accused must take the court fully into his or her 
confidence.  Until and unless that happens the genuineness of the contrition alleged 
to exist cannot be determined. After all, before a court can find that an accused 
person is genuinely remorseful, it needs to have a proper appreciation of, inter alia, 



201 
 

what motivated the accused to commit the deed; what has since provoked his or her 
change of heart; and whether he or she does indeed have a true appreciation of the 
consequences of those actions.” (Footnotes omitted) 

(See S v Matyityi [2011] 2 All SA 424 (SCA) at para. [13]) 

[39] I am not convinced that the Respondent has demonstrated sincere remorse. 
There is no evidence of “a gnawing pain of conscience for the plight of another”. 
Rather it appears that the Respondent is feeling sorry for himself – he has listed the 
adverse consequences that have resulted from his conduct but has never 
demonstrated a true appreciation of the consequences his conduct had for the 
clients he overreached. Many of these clients constituted a vulnerable group of 
society – they were indigent, with little education or means of improving their lot in 
life. They were also all injured in motor vehicle accidents and, judging by the 
amounts they were awarded, those injuries must have resulted in long-
term sequelae. Notwithstanding this, the Respondent sought to retain the bulk of 
(and in the Stata case, more than) the amount they were awarded from the Fund. 

[40] It is correct that the Respondent has explained why he believed that he was 
entitled to charge as he did, both in relation to his convictions for fraud and the 
overreaching, which explanations I have dealt with above. However, reading the 
Respondent’s affidavits as a whole, I am unable to conclude that he has 
demonstrated a true appreciation of the consequences of his actions for the clients 
he overreached. Whilst the Respondent made reparations to those he overreached, 
each of those former clients had to lay a complaint with the Applicant before he did 
so. In the majority of those matters, the Respondent only made reparations after the 
Dumse judgment had been delivered. 

[36] As regards the personal and financial consequences the Respondent has 
endured, it is important to bear in mind that this court should not be “…more 
concerned with the personal circumstances of the respondent than with the 
protection of the public.” (See Law Society of the Cape of Good Hope v 
Budricks 2003 (2) SA 11 (SCA) at para. [7]). Such would constitute a misdirection. In 
light of the finding I have made regarding the lack of true remorse demonstrated by 
the Respondent, his personal circumstances are not sufficient to persuade me that 
there is no likelihood of a repetition of his conduct. This, coupled with the 
Respondent’s failure to reduce his moral blameworthiness in respect of his criminal 
convictions, leads me to the conclusion that the public would be best protected by an 
order striking his name from the roll of attorneys. 

[37] As a result, I am not satisfied that the Respondent has demonstrated that there 
are exceptional circumstances justifying the imposition of a period of suspension 
from practice as opposed to an order striking the Respondent from the roll of 
attorneys. Accordingly the following order is made: 

1.    The application for the removal of the Respondent’s name from the roll of 
attorneys succeeds and there will be an order in terms of prayers 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10 and 11 of the notice of motion dated 27 August 2014. 
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Roberts v General Council of the Bar of South Africa and Others (2015/13360) 
[2016] ZAGPJHC 132 (2 June 2016) 

Advocate-disciplinary hearing-audi alteram partem not applied-KZN Bar 

Advocate-disciplinary body- not properly constituted-KZN Bar 

The applicant has brought an application to review the decision of the Appeal 
Tribunal of the first respondent. 

[2] The applicant and the third respondent are both members of the Society of 
Advocates of KwaZulu-Natal.  (I hereafter refer to that entity as the KZN Bar.) 

[3] The third respondent lodged a complaint against the applicant with the KZN Bar. 
The KZN Bar dealt with the complaint in terms of Rule 15 of the Rules relating to 
complaints and enquiries. The complaint was sent to the Complaints Sub-
Committee. That Sub-Committee reported in due course that no further action should 
be taken arising out of the complaint and that recommendation was adopted by the 
KZN Bar. 

[4] The third respondent objected that the Sub-Committee had not considered the 
third respondent’s response to the complaint. The KZN Bar agreed that the third 
respondent’s complaint should be considered afresh by a new Complaints 
Committee. That Complaints Committee investigated and in due course reported that 
in its view the applicant was not guilty of misconduct and that nothing further should 
be done about the complaint. The KZN Bar notified the third respondent of its 
decision in the following terms: 

“The Council considered the report of the Sub-Committee and the voting members of 
Council unanimously adopted its recommendation that the explanation of Roberts 
SC should be accepted and that he should not be found guilty of misconduct and 
that nothing further should be done with regard to the complaint and the file relating 
to it should be closed.” 

It is apparent from the decision that the KZN Bar did no more than accept what had 
been proposed by its Sub-Committee. That proposal is contained in paragraph 19 of 
the report in the following terms: 

“19. It is our view that Roberts’ explanation should be accepted, that he is not guilty 
of misconduct and that nothing further should be done with regard to the 
complaint.  The file relating to it should be closed.” 

[5] The third respondent applied for leave to appeal against the decision of the KZN 
Bar. 

[6] The applicant accepts that the day after the third respondent applied for leave to 
appeal an application was transmitted to his chambers. He was on leave and the 
application did not come to his attention until 24th February 2014, a date after the 
application had been heard. In a letter dated 28thFebruary 2014 the applicant stated: 
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“4. I was not given the opportunity to respond to the grounds of appeal.  I would no 
doubt have responded if the GCB gave me an opportunity to do so. 

5. By virtue of the fact that leave to appeal has now been granted, I trust that in 
future, before any decision is reached that I be given an opportunity to be heard. 

6. The record of the KwaZulu-Natal Society given to me has not been properly 
prepared and I suggest that all the documents be placed in sequence before being 
presented to the committee.” 

It was common cause that the applicant did not make any input into the application 
for leave to appeal either by way of writing or by way of appearing. This is consistent 
with his not having had knowledge of the application. 

[7] In due course the appeal came before a committee (the Appeal Tribunal) of the 
first respondent. The Appeal Tribunal committee was chaired by the second 
respondent. At the hearing of the appeal the applicant submitted that his rights had 
been affected when a decision was made as he had not been afforded an 
opportunity of dealing with the application for leave to the Appeal Tribunal inasmuch 
as same had not been brought to his attention and that the Appeal Tribunal did not in 
any event have jurisdiction as the appeal did not arise out of disciplinary 
proceedings. 

[8] The submissions of the applicant seeking a dismissal were rejected. A ruling was 
made that the appeal be set down so that the merits could be determined. A further 
ruling was made that the procedure would be as set out in a letter dated 28th May 
2014. (The procedure involved the leading of evidence, argument and a decision 
being made.) 

[9] The applicant sought to review the decision on three bases: 

9.1 He had not been afforded an opportunity to address the body hearing the 
application for leave to appeal. 

9.2 The Appeal Tribunal did not have jurisdiction to hear the matter. 

9.3 In the event of the above two arguments being unsuccessful then the procedure 
for the hearing set out by the Appeal Tribunal was not competent. 

[10] In consequence of the view I have taken on the issue of jurisdiction it is not 
necessary for me to deal with the other two submissions. 

[11] The rules of the first respondent provide: 

“6. POWER 

(a) The Council shall have no jurisdiction over any constituent Bar or its members 
except to extend provided for in the three succeeding subsections. 
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(b) The Council shall have the power to: 

(i) hear and decide appeals by members of constituent Bars from decisions of those 
Bars in any disciplinary proceedings in respect of those members … 

(ii) hear and decide appeals by any complainant from decisions of a constituent Bar 
in any disciplinary proceedings in respect of members of such Bar; 

(iii) … 

(iv) … 

(c) 

(i) the appeals provided for in paragraphs (b)(i), (b)(ii) and (b)(iii) shall only be heard 
after the appellant has exhausted the appeal procedure, if any, of a constituent Bar 
and is subject to the leave to appeal procedure provided for in paragraph (c)(ii); 

(ii) the member concerned and the complainant concerned may … apply for leave to 
appeal to the Council … 

(d) [irrelevant to the issues].” 

[12] Jurisdiction is only conferred upon the first respondent to decide appeals by 
members of a constituent Bar in respect of disciplinary proceedings in respect of 
those members and to hear and decide appeals by a complainant from a decision of 
a constituent Bar in any disciplinary proceedings in respect of members of such Bar. 

[13] Such appeals are only to be heard after the appellant has exhausted the appeal 
procedure of a constituent Bar and after the leave to appeal procedure provided has 
been followed.  

[14] The question arises as to what constitutes disciplinary proceedings as for 
present purposes jurisdiction is only conferred upon the first respondent in respect of 
disciplinary proceedings. This requires a consideration of the KZN Bar rules. 

[15] Rule 15 of the KZN Bar rules is the rule setting out what is to occur in respect of 
complaints and enquiries. 

“15. RULES RELATING TO COMPLAINTS AND ENQUIRIES 

(a) The Chairman may appoint any member to investigate a complaint against a 
member. 

(b) Any person so investigating shall be entitled, after informing the member of the 
complaint, to require the member whose conduct is being investigated to produce 
any books, records of documents with regard to or relevant to the investigation of the 
matter being investigation. 
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(c) If, in the opinion of the member investigating, a proper investigation requires that 
he should have the assistance of any other member or members or any other person 
whatsoever, he may approach the Chairman with a view to obtaining the assistance 
of any person herein before referred to and, if so authorised, shall be entitled to 
obtain such assistance. 

(d) If the person so investigating is of the opinion that the member concerned ought 
to be charged with misconduct (including any breach of the Rules of Professional 
Conduct and Etiquette) he shall frame the charge which shall be submitted to the 
Council. 

(e) The Council shall thereupon decide whether the enquiry shall be conducted by 
the Council or by a committee of members of the Society.  If the enquiry is to be 
conducted by a committee, the Council shall appoint the committee which shall 
consist of not less than 3 and not more than 5 members of the Society and the 
Chairman of such committee shall, where practicable, be a silk. 

(f) A committee to appointed shall have all the powers of the Council with regard to 
the conduct of the enquiry. 

(g) The enquiry shall be conducted in such a manner as the Council or the 
committee, as the case may be, shall direct. 

(h) If the member concerned is found guilty of the charge the Council or the 
committee may impose any penalty referred to in paragraph 9(e) of the Constitution. 

(i) If the enquiry is conducted by a committee any person found guilty may appeal to 
the Council in such manner and in accordance with such procedure as the Council 
may direct.” 

[16] The Chairman of the Bar may appoint a member to investigate a complaint 
made against a member. The appointed person is given various rights of access to 
books, records and documents and with leave can require the assistance of other 
members of the Bar.  Once his investigations are complete he is required to consider 
the matter. If he forms the opinion that the member concerned ought to be charged 
with misconduct he shall frame the charge which shall be submitted to the Council. 
The Council is thereupon to decide whether the charge as framed by the appointed 
person should be enquired into. 

[17] It is apparent from the Rule that there is a two stage enquiry. 

17.1 There is a preliminary enquiry made by the appointed person.  The appointed 
person might decide that a member should not be charged with misconduct and that 
is the end of the matter. There are no further steps provided for in the Rule. 

The appointed person might decide that the member concerned ought to be charged 
in which case he is to frame the charge and submit it to the Council. 

17.2 The second step is an enquiry once the Council after considering the report of 
the appointed person decides there should be such enquiry. 



206 
 

[18] At the stage of the preliminary enquiry there is no decision to take steps to 
discipline the member. There is only the appointment of an investigator. There are 
no disciplinary proceedings until the decision is made to prosecute. That decision is 
only made after conclusion (in a particular way) of the preliminary enquiry. The 
enquiry made by the person appointed to investigate is preliminary to that step and 
independent of it. 

[19] It was suggested that a way to test whether or not a particular enquiry 
constitutes disciplinary proceedings is to look at the rights of a person who 
complained and whose complaint did not result in the Bar deciding to prosecute. 
Such person has no remedy on the construction I have placed on the Rule. The 
submission was made that as that position is unacceptable that disciplinary 
proceedings commence when what I have called the preliminary enquiry 
commences. I do not believe this is an appropriate test. The test in my view is 
established by an interpretation of the Rule in accordance with the well-established 
principles of interpretation. 

[20] In my view 

(1) disciplinary proceedings do not commence until a decision is made that they do, 

(2) the procedure of a preliminary enquiry is useful and sensible as it separates 
complaints that merit further attention from those that do not, 

(3) the preliminary enquiry is routinely triggered by a complaint. If this enquiry 
constitutes disciplinary proceedings the effect is that a member institutes the 
disciplinary proceedings potentially against the will of the Bar Council. 

4) the fact that the report emanating from the prelim enquiry is considered by the Bar 
Council does not convert the nature of the preliminary enquiry into disciplinary 
proceedings. 

(5) pending disciplinary proceedings affect the member who is the subject of 
them.  On the construction that the preliminary enquiry constitutes disciplinary 
proceedings the proceedings would pend immediately the complaint was 
lodged;  the rights of the member to be heard would be ignored; no charge would 
have been laid; the member would not know that he is subject to such 
proceedings;  the Bar Council would not have decided there should be disciplinary 
proceedings. 

[21] I am of the view that the Appellants Tribunal assumed a jurisdiction it does have 
and that for that reason the orders it made must be set aside. 

[22] I express my gratitude to the counsel who appeared and who ably argued all 
aspects of the matter pro amico. 

[23] I make the following order. 

(1) All the decisions of the Appeal Tribunal of the General Council of the Bar of 
South Africa made on 18th December 2014 in respect of the Third Respondent’s 
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appeal from the decision of the Bar Council of the Society of Advocates of KwaZulu-
Natal are set aside. Per C G LAMONT, Judge 

 

KLD Residential CC v Empire Earth Investments 17 (Pty) Ltd (9861/13, 
16844/07) [2016] ZAWCHC 83 (24 June 2016) 

Prescription-interruption-without prejudice letter 

The issue in this case is whether the plaintiff (‘KLD’) can rely on a without prejudice 
letter as an acknowledgment of liability interrupting prescription. The issue has been 
presented in the form of a special case as contemplated in rule 33. The stated case 
was supplemented by certain formal admissions to which I shall presently refer. 

KLD’s claim against Empire 

[2] KLD’s pleaded claim against the defendant (‘Empire’) is the following. In terms of 
a written mandate concluded in November 2006 and extended during March 2007, 
KLD was authorised to market erven in a development and to receive commission on 
sales of which it was the effective cause, such commission to be regarded as earned 
once the relevant purchaser took transfer. KLD was the effective cause of 99 sales 
set out in a schedule to the particulars of claim. It was thus entitled to commissions 
totalling R2,147 million, which commissions were earned on the registration dates 
specified in the schedule. 

[3] Save in one instance (the sale of Erf 884 to Werner Grift), the registration dates 
specified in KLD’s schedule range from October 2008 to November 2009. 

[4] KLD issued summons in June 2013. According to the sheriff’s return, service was 
effected on 26 June 2013. Empire alleges in its special plea that summons was 
served on or about 25 June 2013. Nothing turns on this. 

[5] In its special plea Empire alleged that KLD’s alleged right to commissions 
became due on the registration dates specified in KLD’s schedule and that, save for 
the Grift sale, those registration dates were more than three years before service of 
summons. KLD’s claim to all commissions other than on the Grift sale had thus 
prescribed. 

[6] Empire pleaded over on the merits. Empire alleged inter alia that KLD had 
breached the mandate in various respects and that Empire had certain claims arising 
from the breaches. Empire also alleged in general terms that the consequence of the 
breaches was that KLD was not entitled to commission in the amount claimed or at 
all. The plea concluded with a prayer that KLD’s claim be reduced by an amount of 
R428 000 plus interest and that judgment thereon in any event be postponed 
pending determination of the claims advanced by Empire in an action already 
instituted by it against KLD. 

[7] In its replication to the special plea KLD alleged that on 29 July 2011 Empire’s 
then attorneys, Webber Wentzel, acting as Empire’s authorized representatives, 
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wrote a letter to KLD’s then attorneys, Jooste Leidig Attorneys, acting in their 
capacity as KLD’s authorized representatives, in which Empire acknowledged that 
pursuant to the mandate as extended KLD had become entitled to commissions 
totalling R2 105 960. This was alleged to have been an acknowledgment interrupting 
prescription in terms of s 14 of thePrescription Act 68 of 1969. I shall refer to this 
letter as the Webber Wentzel letter. 

Empire’s claims against KLD 

[8] The Webber Wentzel letter and Empire’s plea mention a summons Empire issued 
against KLD in 2007. By order made in September 2013 the cases were 
consolidated on the basis that Empire was to be treated as a claimant in 
reconvention in KLD’s action. At the commencement of the hearing before me Mr La 
Grange SC, who appeared for KLD with Mr Cilliers, agreed that I could have regard 
to all pleadings in the consolidated cases to ascertain, insofar as might be relevant, 
when the pleadings were filed and what assertions the parties were making. Mr 
Howie, who appeared for Empire, agreed with this course which was in accordance 
with his client’s position in earlier procedural skirmishing on the stated case. 

[9] Empire issued its summons in November 2007, ie about three and a half years 
before the Webber Wentzel letter and about five and a half years before KLD’s 
summons. Empire relied on the written mandate and extension thereof. Empire 
alleged breaches by KLD in terms similar to those subsequently alleged in Empire’s 
plea to KLD’s claim. Empire alleged that KLD owed it R428 000 in respect of KLD’s 
contribution to an advertising and marketing fund and R35 889 as damages in 
respect of expenses incurred by Empire in performing administrative functions which 
KLD should have performed. Empire also alleged that because of the breaches it 
had lawfully cancelled the extended mandate on 29 August 2007. 

[10] In March 2008 Empire amended its particulars of claim in respects to which it is 
unnecessary to refer. 

[11] KLD filed its plea in May 2008. This was about six months before the earliest 
registrations of transfer on which KLD relies for its commission claim. KLD admitted 
the initial mandate but denied the extension. On this basis KLD denied the alleged 
breaches. 

[12] On 14 June 2011 Empire further amended its particulars of claim to add an 
additional claim for damages of R15 312 220 being alleged loss of profits it had 
suffered when various purchasers cancelled their sale agreements. 

[13] The Webber Wentzel letter followed on 29 July 2011. Webber Wentzel were 
Empire’s attorneys of record until their substitution by Empire’s present attorneys 
during July 2013. 

[14] In January 2015 Empire again amended its particulars by deleting the additional 
claim of R15 312 220. 

The stated case 
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[15] On 19 March 2015 the parties’ legal representatives signed a stated case for 
determination of the special plea. In the stated case the parties agreed that the 
Webber Wentzel letter, which they attached, was sent and received by authorized 
representatives and that a cheque of R1 082 334,55 attached to the Webber 
Wentzel letter was never presented for payment. The parties recorded that there 
were two issues for determination, which would dispose of the special plea: 
(i) whether the Webber Wentzel letter was, regardless of its admissibility for other 
purposes, admissible as evidence of an interruption of prescription; (ii) whether, 
assuming the letter was admissible for that purpose, the letter did in fact interrupt 
prescription. 

[16] The Webber Wentzel letter reads as follows (references therein to Seeff being to 
KLD): 

‘1.  As you know, our client instituted a claim against Seeff on 20 November 2007 for 
the payment of certain amounts for which Seeff is indebted to our client. 

2.  Certain monies have now become due and payable to Seeff by our client. These 
are comprised of commissions to which Seeff has become entitled in terms of the 
agreement dated 27 November 2006 and the extension thereof dated 23 March 
2007 (collectively “the agreement”) entered into between our client and Seeff. 

3.. We remind you that in terms of the agreement Seeff would become entitled to a 
four percent commission for each successful sale which Seeff effected, upon transfer 
of the sold property. For your convenience we include undercover hereof a list of the 
property sold by Seeff which was successfully transferred to the purchasers. 

4.  Accordingly Seeff has become entitled to commission in the amount of 
R2 106 960. 

5.  By virtue of the operation of set-off this amount has been reduced by the following 
amounts for which Seeff is indebted to our client: 

5.1  the amount of R441 903,45 being Seeff’s unpaid contribution to the 
development’s media advertising and marketing fund. This amount is arrived 
at as follows: 
5.1.1  R700 000 required marketing contribution less R97 253,75 contribution 
by Mortgage SA less R160 842,80 (R180 360,79 incl VAT) made up of 
payments made directly to Empire Earth, which totals R441 903,45; 

5.2  the amount of R35 889 being expenses incurred by our client in attending to the 
administration of sales by Seeff; 

5.3 interest of R241 515,81 and R19 650,48 respectively on the above amounts 
since 20 November 2007, at the rate of 15.5% per annum; and 

5.4  R284 666,71 in respect of our client’s estimated legal costs to date on the High 
Court party and party scale. 
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6.  From the aforegoing, it is apparent that Seeff’s indebtedness to our client 
amounts to R1 023 625,45. 

7.  Accordingly we include undercover hereof a cheque for R1 082 334,55 including 
VAT (being R2 105 960,00 commission less the total indebtedness of 
R1 023 625,45) in full and final settlement of any and all claims that Seeff may have 
against our client, and of the litigation forming the subject matter of case number 
16844/2007.’ 

[17] Save for the omission of the Grift transaction, the schedule attached to the 
Webber Wentzel letter listed the same sales as in the schedule attached to KLD’s 
particulars of claim. 

[18] The stated case was set down for argument on 11 June 2015. Due to the 
unavailability of counsel who had signed the stated case on Empire’s behalf Mr 
Howie was briefed. Pursuant to advice from him, Empire’s attorneys wrote to KLD’s 
attorneys on 3 June 2015 to advise that Empire’s legal team now considered that 
further matters should be included in the agreed facts. The further facts specifically 
mentioned were: the institution of Empire’s action in 2007; some of the terms of the 
mandate, the alleged breach of which gave rise to Empire’s action; the filing of KLD’s 
plea 8 May 2008; the fact that KLD disputed some of the terms alleged by Empire 
and denied the conclusion of the extended mandate; the absence of a counterclaim 
for commission in the 2007 action. The letter continued that these were the only 
further matters which had emerged to date though ‘… in due course there may be 
further common cause facts which our client would like to be agreed to for the 
purposes of arguing the stated case’. KLD’s attorneys were asked to say whether 
their client was willing to revisit the ambit of the agreed facts. 

[19] KLD refused. On 10 June 2015 Empire served an application in which it sought 
orders: (i) that there was disagreement between the parties as to the stated facts to 
be considered by the court in its determination of the special case; (ii) that Empire 
was not bound to have the disputed issues determined as a special case on the 
terms set out in the stated case; (iii) that the stated case no longer constituted a 
special case for adjudication in terms of rule 33(1); (iv) that the disputed issues be 
referred to trial; (v) that the wasted costs occasioned by the granting of these orders 
be paid by Empire save in the event of opposition by KLD. 

[20] Because of this application the hearing of the stated case did not proceed on 11 
June 2015. Empire’s application was argued before Van Staden AJ on 6 August 
2015. On 29 October 2015 he dismissed the application with costs on the basis that 
Empire had failed to show special circumstances entitling it to resile from the stated 
case. 

[21] The stated case was re-enrolled for hearing on 20 April 2016. Through no fault 
of the parties the matter could not proceed on that date and it was postponed to 14 
June 2016, the date on which I heard it. 

Additional matters 
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[22] In his heads of argument Mr Howie submitted that I was entitled to revisit the 
adequacy of the stated case because Van Staden AJ’s decision was interlocutory. 
Since all the additional matters explicitly enumerated in the letter of 3 June 2015 
would be apparent from the pleadings in the consolidated cases, I asked Mr la 
Grange whether his client had any objection to regard being had to those pleadings 
to the extent that they might be relevant. Mr la Grange said that there was no 
objection to this. 

[23] Although Mr Howie did not formally concede that this fully addressed the 
concerns raised in the letter of 3 June 2015, he was unable to identify any additional 
facts which, if they were included in the stated case, might affect the outcome. In any 
event there is a difference between saying (i) that a stated case does not record 
sufficient facts to allow a legal point to be determined; (ii) that the inclusion of 
additional facts in a stated case would lead to a different determination. The 
decisions cited by Mr Howie (Minister of Police v Mboweni 2014 (6) SA 256 (SCA) 
and Feedpro Animal Nutrition Pty Ltd v Nienaber NO & Another [2016] ZASCA 
32) dealt with inadequacy in the former sense. Subject to the two further matters 
mentioned below, I do not think the stated case is inadequate in that sense. As to the 
second form of inadequacy, Mr Howie did not in oral argument press with any vigour 
the contention that I should revisit Van Staden AJ’s ruling. 

[24] I raised two further matters with Mr la Grange. The first was whether his client 
accepted as a fact that the Webber Wentzel letter was written without prejudice so 
that KLD would not be entitled to rely on it on the merits (ie if the special plea were 
dismissed). I did not want to decide the main legal point in the case, namely whether 
the without prejudice rule precludes reliance on a privileged letter as an 
acknowledgment for purposes of interrupting prescription, if there was a dispute as 
to whether the letter in fact engaged whatever protection the without prejudice rule 
affords. Mr la Grange said that KLD accepted that the letter was written without 
prejudice. More particularly, KLD accepted that the effect of the concluding 
paragraph of the letter was that KLD could not have presented the tendered cheque 
for payment and sued for the balance of the commission. Put differently, 
presentation of the cheque would have resulted in a compromise. 

[25] This acceptance by Mr la Grange appears to accord with how his client in fact 
reacted to the letter (KLD did not present the cheque for payment) and with the way 
in which a tender of payment ‘in full and final settlement’ would usually be 
understood. A compromise may be concluded even where the debtor appears to 
acknowledge that he has no defence to a claim for the reduced balance tendered by 
him (see Absa Bank Ltd v Van de Vyver NO 2002 (4) SA 397 (SCA) paras 8-19; Be 
Bop a Lula Manufacturing & Printing CC v Kingtex Marketing (Pty) Ltd 2008 (3) SA 
327 (SCA) para 11). 

[26] The stated case does not record whether or not the Webber Wentzel letter was 
marked ‘without prejudice’. During argument I pointed out that the copy attached to 
the stated case bore the faint outlines of a stamp. Neither side could tell me what the 
stamp contained. The presence or absence of the words ‘without prejudice’ does not 
work any magic. Their absence does not deprive a letter of its without prejudice 
protection if the letter was written with a view to reaching a compromise (Gcabashe v 
Nene 1975 (3) SA 912 (D) at 914E; Schmidt & Rademeyer Law of Evidence p 20-19; 
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Zeffertt & Paizes The South African Law of Evidence 2nd Ed p 703). Whether their 
presence can confer an additional protection is not something I need decide 
(cf Naidoo v Marine & Trade Insurance Co Ltd 1978 (3) SA 666 (A) at 674D-H). 

[27] The second matter I raised with Mr la Grange was whether his client accepted 
that prescription began to run more than three years before service of summons. 
The onus of course rested on Empire to allege and prove when prescription began to 
run. The premise of the special plea was that prescription began to run before 25 
June 2010 but Empire made no allegation as to when KLD ascertained or could 
reasonably have ascertained the facts giving rise to its commission claims. KLD, 
perhaps understandably, did not address this in its replication. I did not want to 
decide a question of interruption unless it was accepted by KLD that, but for such 
interruption, its claim would have prescribed. 

[28] The matter stood down for Mr la Grange to take instructions. He then placed on 
record that KLD accepted that it could reasonably have ascertained the facts giving 
rise to its commission claims not later than 30 days after the relevant dates of 
transfer. Save for the Grift sale, prescription thus began to run well before 25 June 
2010. 

[29] Although these additional matters do not form part of the signed special case, 
they constitute formal admissions made on KLD’s behalf in open court. They are 
admissions to Empire’s advantage since the latter’s position is that (i) the Webber 
Wentzel letter engages the without prejudice rule; and (ii) prescription began to run 
before 25 June 2010. 

Admissibility of Webber Wentzel letter as interruption of prescription 

[30] Subject to any overriding constitutional imperatives or specific legislation, the 
law I must apply in determining whether the Webber Wentzel letter is admissible as 
an acknowledgment of liability for purposes of interrupting prescription is the English 
law as at 31 May 1961 (see s 42 of the Civil Proceedings Evidence Act 25 of 
1965; Naidoosupra at 677F-H). As a rule of law, the without prejudice rule is based 
on public policy. Parties to disputes are to be encouraged to avoid litigation, with the 
expense, delay, hostility and inconvenience it usually entails, by resolving their 
differences amicably in full and frank discussions without the fear that, if the 
negotiations fail, any admissions made by them during such discussions may be 
used against them in the ensuing litigation (Naidoo 677C-D). 

Conclusion in the present case 

[61] As I said earlier, Mr la Grange accepted that the Webber Wentzel letter qualified 
for without prejudice protection. He did not contend that only part of the letter so 
qualified. KLD’s case on prescription is that without prejudice protection does not 
apply where the communication is relied upon as an interruption of prescription. My 
conclusion is that the law does not recognise such an exception. 

[62] I nevertheless add the following. KLD had not issued summons at the time the 
Webber Wentzel letter was written. There is no evidence in the stated case that KLD 
had as yet asserted a claim to commission. This does not mean that the Webber 
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Wentzel letter could not be a without prejudice endeavour to settle a commission 
claim which Empire expected KLD to assert. There was already pending litigation 
between Empire and KLD regarding the former’s claims arising from the mandate. 
The concluding paragraph of the letter expressly stated that the offer was in full and 
final settlement not only of Empire’s claims against KLD but the latter’s claims 
against Empire. 

[63] The letter undoubtedly contains an acknowledgment of liability. The 
acknowledgment cannot, however, in my view be regarded as wholly unconnected to 
the settlement proposal. The acknowledgment in para 4 was not an independent 
admission because it is clear from what follows that Empire did not, despite the way 
in which KLD framed its replication, admit that it had a present liability to pay 
commissions in the amount there recorded (R2 105 960). The letter continued by 
asserting various deductions which reduced that amount by way of set-off. Certain of 
the amounts so deducted would almost certainly not have qualified in law to be 
deducted by way of set-off since they were not liquidated (the estimated legal costs 
of R284 666,71 and expenses totalling R35 889) but this does not detract from the 
stance Empire was adopting. Empire also left out of account, for settlement 
purposes, its further claim, which was still advanced on the pleadings, for damages 
exceeding R15 million. Be that is it may, if Empire ‘admitted’ anything, it was a 
residual liability of R1 082 334,55, being the amount offered in full and final 
settlement. One can only know this, however, by having regard to the asserted 
deductions and the actual settlement offer. And the manner in which the settlement 
offer was arrived at cannot be understood if one excludes from consideration the 
opening amount of R2 105 960 referred to in para 4. 

[64] Mr Howie correctly accepted in argument that an admission of part of a liability is 
sufficient to interrupt prescription (Roestorf & Another v Johannesburg Municipal 
Pension Fund & Others 2012 (6) SA 184 (SCA) para 19). But before a creditor can 
rely on an acknowledgment of part of the liability as an interruption of prescription 
there must be admissible evidence of the partial acknowledgment. The rule that a 
partial acknowledgment suffices naturally does not mean that one can cherry-pick 
parts of a without prejudice communication. 

[65] It follows that the first issue raised in the stated case (the admissibility of the 
Webber Wentzel letter) must be determined in Empire’s favour. The second issue 
thus falls away. The result of this determination is that the special plea of prescription 
succeeds. Costs should follow the result. As to the wasted costs of 11 June 2015, 
these were occasioned by Empire’s belated attempt to resile from the stated case. 
Empire should thus pay the wasted costs. The postponement of 20 April 2016 was 
not either party’s fault; the unavailability of a judge seems to have been brought 
about by a misunderstanding on the part of the Judge-President’s secretary. The 
wasted costs should thus be costs in the cause. 

[66] I make the following order: 

(a) The issue identified in para 3.1 of the stated case is determined in favour of the 
defendant. 
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(b) The special plea of prescription thus succeeds and the plaintiff’s claims for 
commission, save in the amount of R18 240 relating to the sale to Werner Grift (Erf 
884 on the schedule to the plaintiff’s particulars of claim), are dismissed with costs, 
including the reserved costs of 20 April 2016. 

(c) The defendant is to pay the wasted costs of 11 June 2015. 

 “SS” and another v Road Accident Fund [2016] JOL 36153 (GP) 

Evidence – Expert evidence – Expert witnesses – Role of – Most important duty of 
an expert witness – Expert Witness to provide independent assistance to court – 
Objective, unbiased opinion in relation to matters within expertise – Conflicting 
medical expert evidence – Court must not assess cogency of scientific evidence by 
scientific standards – Court must assess cogency of scientific evidence by legal 
standard of balance of probabilities. 

In December 2012, when she was just over two months away from giving birth to her 
child, the plaintiff was involved in a motor vehicle collision. Although the first plaintiff 
did not sustain serious injury, the accident was a serious one, resulting in the deaths 
of the occupants of the other vehicle involved in the collision. The plaintiff’s child was 
born with cerebral palsy some seven weeks after the collision. 

Damages were claimed in the action against the defendant, in respect of both plaintiffs. 
The only question for determination by the Court was whether or not the condition of 
cerebral palsy was caused by the high-velocity impact, or whether it was a congenital 
defect. 

The evidence adduced, was that prior to the birth of the child, no foetal abnormalities 
were detected, before and after the accident. After the birth, the first plaintiff noted that 
the child was particularly restless, did not sleep as expected, had dietary problems 
and would become spastic for certain periods. As a result, she consulted a 
paediatrician, who after about four months advised her of the possibilities of 
neurological problems. The child was later diagnosed with cerebral palsy. 

Held that the Court was faced with conflicting expert opinions by two experts for the 
plaintiff on the one hand, and one for the defendant on the other. In response to certain 
assertions made by the defendant’s expert, the Court recalled one of the plaintiff’s 
expert witnesses. It confirmed that it had a discretion to recall a witness who has 
already given evidence for further examination or cross-examination, in the interests 
of justice. The recalling of the witness in this case was deemed to be in the best 
interests of the child. A child’s interest remains of paramount importance in every 
matter concerning a child. 

The Court then explained the approach to evaluating conflicting medical expert 
evidence. The most important duty of an expert witness is to provide independent 
assistance to a court by way of an objective, unbiased opinion in relation to matters 
within his expertise. An expert witness should make it clear when a particular question 
or issue falls outside his expertise. Essentially, an expert comes to court to give the 
court the benefit of his expertise. An expert’s bold statement of his opinion is not of 
any real assistance to a court. Proper evaluation of the opinion can only be undertaken 
if the process of reasoning which led to the conclusion, including the premises from 
which reasoning proceeds, is disclosed by the expert. An expert witness is also 
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expected to state the facts or assumptions upon which his opinion is based. He should 
not omit to consider material facts which could detract from his concluded opinion. A 
court must not assess the cogency of scientific evidence by scientific standards, but 
by the legal standard of the balance of probabilities. 

Assessing the evidence, the Court accepted that it was clear that the part of the child’s 
brain which sustained injury was fully formed at the time of the accident. The plaintiff’s 
experts, who were both highly experienced in their fields, agreed that the relevant part 
of the child’s brain had been injured, and that such damage could not have occurred 
prior to 20 weeks gestation and not after her birth. An intra-uterine traumatic event 
was the likely cause. The defendant’s expert was an experienced neurosurgeon, but 
did not remotely have the qualifications and experience of the other specialists in ante-
natal radiology, imaging and diagnosis. Applying the judicial measure of proof referred 
to above, taking into account the particular experience and expertise of the experts, 
and considering where the balance of probability lay on a review of the whole of the 
evidence, the Court found that the most natural and plausible conclusion was that the 
accident was the cause of the child’s present condition, as well as the injuries 
sustained by the first plaintiff. 

The defendant was held liable to compensate the plaintiffs for the injuries sustained 
by them as the result of the said collision. 

Nkala and others v Harmony Gold Mining Company Limited and others 
(Treatment Action Campaign NPC and Sonke Gender Justice as amici curiae) 
[2016] JOL 35895 (GJ) 

Class action – Certification – Class action can only proceed to trial if certified by court 
as appropriate means of resolving dispute between putative class members and 
defendants – 

The present case concerned the attempts by the mineworkers employed in the gold 
mining industry, and their dependants, to obtain compensation as a result of the 
mineworkers having contracted silicosis or tuberculosis (TB). The applicants sought 
to bring a class action on behalf of current and past underground mineworkers who 
had contracted the diseases, and on behalf of the dependants of mineworkers who 
died thereof, while employed in the gold mines. An order for certification of one 
consolidated class action comprising of two classes, namely a silicosis class and a TB 
class, against companies operating in the gold mining industry, was sought. 

The potential class members could range in numbers from 17 000 to approximately 
500 000. The bulk of them belonged to the silicosis class. The mining companies, who 
were all potential defendants, represented almost the entire gold mining industry in 
South Africa. The applicant mineworkers and putative class members were referred 
to in the judgment as “the mineworkers”; the applicants who were widows of former 
mineworkers were referred to as “dependant applicants”, and the respondents were 
referred to as “the mining companies”. 

Held that a class action represents a paradigmatic shift in the South African legal 
process. It is a process that permits one or more plaintiffs to file and prosecute a 
lawsuit on behalf of a larger group or "class" against one or more defendants. The 
process is utilised to allow parties and the court to manage a litigation that would be 
unmanageable or uneconomical if each plaintiff was to bring his / her claim individually. 
A class action can only proceed to trial if it has been certified by the court as being an 
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appropriate means of resolving the dispute between the putative class members and 
the defendants. Certification is necessary for the court to be satisfied that certain 
conditions are met justifying the burdening of the defendants and the court with a class 
action. 

As referred to above, the applicants contemplated two classes, namely a silicosis class 
and a TB class. The Court confirmed that there was no need for the entire class 
membership to be determined before the common issues of fact or law could be 
determined, or before relevant evidence common to all class members, and which 
advanced the cases of each class member, was entertained. 

The mineworkers’ claim was one in delict. For a delictual action to be successful a 
plaintiff will have to show that the defendant acted or failed to act; that such action or 
omission was wrongful; that the defendant was at fault; that the act or omission of the 
defendant caused the damage suffered by the plaintiff; and that the damage endured 
by the plaintiff was capable of quantification. The Court had to consider whether there 
were any issues amongst those elements of the delictual action which could be dealt 
with as part of a class action where a finding on them would be applicable to the case 
of each and every mineworker. 

The alleged breach of duties by the mining companies included allegations that they 
had unlawfully exposed all the mineworkers to excessive levels of harmful silica dust, 
and that they owed the mineworkers a duty of care to ensure that their work and living 
places were safe. 

The mineworkers intended to plead certain simplified questions of law at the class 
action trial. Those questions were common to the case of every mineworker, and their 
determination would have a final and determinative effect on the claim of each of them. 
The Court acknowledged that the common issues in the class actions might not finally 
determine each mineworker’s case, but held that to be no bar to certifying the class 
action. A certification is not dependent on each mineworker’s case being fully and 
finally determined once the common issues are determined in favour of the 
mineworkers. As long as it could be shown that determination of the common issues 
would advance the cases of the individual mineworkers substantially, a certification of 
the intended class action would be justified and would be in the interests of justice. 
The class action would not only be to the benefit of the mineworkers but also to that 
of the mining companies which raised defences that were common to all or most of 
the mineworkers. Those defences would be determined once and would enjoy the 
status of finality. 

A further consideration in the present case was that for the mineworkers, who were 
poor and lacked the sophistication necessary to litigate individually, there was no 
realistic alternative to class action. 

It was concluded that the proposed class action was the most appropriate way for the 
matter to proceed. 

The notice of motion envisaged a bifurcated process involving two stages. The first 
stage would involve a hearing on all the common issues. The second stage would deal 
with all the individual issues. The Court found no reason not to sanction the adoption 
of a bifurcated process. 

The Court confirmed the suitability of the class representatives and the legal 
representatives. It then turned to address the mining companies’ challenge to certain 
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fee sharing arrangements on the ground that they did not comply with the provisions 
of the Contingency Fees Act 66 of 1997. Examining the basis of the objection, the 
Court ruled the objections to the fee agreements to be devoid of merit. 

The mineworkers asked that the Court declare that any claim for general damages 
that a mineworker brought, or might wish to bring, against any of the mining companies 
was transmissible to his estate, should he die before the litigation reached the stage 
of litis contestatio. The common law does not entitle a dependant of a deceased 
person, or an estate (through the executor) of a deceased person, to pursue a claim 
for general damages, future loss of earnings, or future medical expenses. However, 
the dependants of the deceased claimant can pursue claims for loss of support and 
actual diminution of their patrimony resulting from the wrongful conduct of the 
defendant, and which wrongful conduct caused the death of their breadwinner. The 
reasoning underlying the rule that the claim for general damages is not transmissible 
to her estate is that the general damages are personal to the claimant: neither the 
dependants nor the estate, suffer any loss or damage from the pain and suffering, the 
loss of amenities of life and the disfigurement endured by the deceased during her 
lifetime. Therefore, they can have no claim for the bodily injuries suffered by the 
deceased. However, the Court formed the view that the common law had to be 
developed to allow for the claim for general damages to be transmissible to the estate 
or executor of a deceased mineworker, even though the stage of litis contestatio had 
not been reached at the time of his death. Such development was necessary in the 
light of the court’s general duty to do justice by the persons affected by its orders. 

Standard Bank of South Africa Ltd v Miracle Mile Investments 67 (Pty) Ltd and 
another 
[2016] JOL 36045 (SCA) 

Prescription – Extinctive prescription – Loan agreement containing acceleration clause 
– Only enforceable where creditor has made election to cancel agreement and claim 
full amount – Prescription begins to run from date on which creditor makes election 

In August 2005, the appellant (“Standard Bank”) and a customer (Nicolas) entered into 
a written agreement, the terms of which were incorporated in a letter of grant, a terms 
and conditions agreement and the bonds. In terms of the agreement, Nicholas was 
granted a credit facility for a maximum amount of R13 984 600, which was repayable 
over a period of 240 months. The first monthly instalment was due 30 days after the 
first use of the facility. As security was required in terms of the facility, the respondents 
executed written deeds of suretyship in favour of Standard Bank in terms of which they 
bound themselves as sureties and co-principal debtors with Nicolas in solidum for his 
indebtedness to the bank in respect of the facility. The respondents furthermore 
caused mortgage bonds (the bonds) to be registered over certain of their immovable 
properties in favour of Standard Bank as part of the collateral required in terms of the 
facility. It was an express term of the agreement that Standard Bank could convert the 
facility to one repayable on demand if Nicolas failed to pay any instalment due and not 
remedy this default within seven days of written notice having been given to him by 
the bank. In that event, Standard Bank would have the right, without prejudice to any 
other rights or remedies available to it, to terminate the facility and claim immediate 
payment of the outstanding balance by giving a further written notice. 

Nicolas subsequently defaulted on his monthly instalment repayments when his debit 
order payments were reversed due to him having insufficient funds to meet his monthly 
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obligations. He failed to comply with a demand for payment by the bank, and his estate 
was provisionally sequestrated on 7 February 2012, which order was made final on 23 
April 2012. On 27 August 2013, Standard Bank instituted action against the 
respondents, inter alia, to recover the debt due and declare the properties mortgaged 
executable. 

In the interim, the respondents launched an application during June 2013, in which 
they sought an order directing Standard Bank to consent in writing to the cancellation 
of the bonds, notwithstanding that the debt they secured remained unpaid. The basis 
of the application was that Standard Bank’s claim had prescribed on 22 October 2011 
as a result of Nicolas’s failure to pay any instalments after the last payment on 21 
October 2008, which had interrupted the running of prescription. They contended that 
as there was no longer any principal debt for the bonds to secure, they were no longer 
liable as sureties. 

The court a quo recognised that whether or not the debt incurred by Nicolas in terms 
of the facility had prescribed, depended on when the debt had become “due” within 
the meaning of that word in section 12(1) of the Prescription Act 68 of 1969. It held 
that if Standard Bank was entitled to accelerate the debt and claim the full amount but 
failed to do so, that did not prevent prescription from running. Prescription ran from the 
date that Standard Bank acquired the right to enforce payment of the full amount even 
though it elected not to do so. The present appeal was against the finding that the 
respondents were entitled to cancel the mortgage bonds on the ground that the bank’s 
claim had prescribed. 

Held that section 12(1) of the current Act provides that prescription begins to run when 
the debt becomes due and not when it first accrued. Thus where an acceleration 
clause affords the creditor the right of election to enforce the clause upon default by 
the debtor, the debt in terms of the acceleration clause only becomes due when the 
creditor has elected to enforce the clause. Before an election by the creditor, 
prescription does not begin to run. The policy consideration, prevalent in the previous 
Act (the Prescription Act 18 of 1943) that a creditor should not be able to determine of 
his own accord when prescription will begin to run against him, by deferring his election 
to enforce an acceleration clause, cannot override the clear provisions of the Act. 
Whilst the creditor holds in abeyance his decision whether or not to enforce an 
acceleration clause, prescription will continue to run in respect of the individual arrear 
instalments, payable by the debtor. The creditor’s election to enforce the acceleration 
clause has the effect of transforming the existing instalment debts, into a single debt 
for the full amount outstanding under the contract. If a creditor elects not to enforce 
the acceleration clause, he is entitled to wait until all the individual instalments have 
fallen due before instituting action, albeit at the risk that prescription may then have 
taken effect in respect of earlier instalments. 

A condition precedent to the creditor’s right to claim payment of the full balance owing 
under the contract is the giving of notice to remedy a default and a failure by the other 
party to comply. In terms of the current Act, a debt must be immediately enforceable 
before a claim in respect of it can arise. In the normal course of events, a debt is due 
when it is claimable by the creditor, and as the corollary thereof, is payable by the 
debtor. For the debt to be due, the creditor must have acquired a complete cause of 
action for the recovery of the debt, ie the entire set of facts which the creditor must 
prove in order to succeed with his claim against the debtor must be in place or, in other 
words, everything must have happened which would entitle the creditor to institute 
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action and to pursue his claim. In the present context this could only occur if and when 
Standard Bank elected to give the requisite notices to Nicolas. 

The acceleration clause in the agreement in this case had its own procedural 
requisites to be satisfied before Standard Bank could claim the full balance owing. 
Standard Bank had failed to give one of the written notices stipulated in the agreement. 
Compliance with the jurisdictional requirements for acceleration of the outstanding 
balance was essential in establishing a cause of action. It was therefore not open to 
the respondents to suggest that the failure by Standard Bank to exercise the election 
to claim the outstanding balance, was an instance of the creditor delaying the running 
of prescription by its own act. The creditor cannot be said to be in default, or guilty of 
dilatoriness, until he has made his election. The election was one which Standard 
Bank did not have to take at all. Prescription would therefore commence to run only 
from the date of a notice claiming the outstanding balance in terms of the agreement. 
The finding of the lower court that prescription had begun to run from the date of the 
last payment was incorrect. 

The appeal was thus upheld. 

Macheka and another v ABSA Bank Beperk and others [2015] JOL 33803 (FB) 
Prescription – Extinctive prescription 

An application for urgent interim relief, pending the finalisation of an application for an 
interdict preventing the first and second respondents from alienating certain 
immovable property, was brought by the applicants. 

The applicants had purchased the immovable property from the second respondent (a 
sheriff of the Magistrate’s Court, Welkom) at a sale in execution. After paying transfer 
costs in terms of the condition of sale, the applicants requested to be furnished with 
the original title deed. They were subsequently advised that the agreement of sale 
concluded between them and the second respondent had been cancelled. The first 
respondent then informed the applicants that a sale in execution relating to the 
property in question was being arranged. That prompted the present application. 

The first respondent contended that the applicant’s claim had become prescribed in 
terms of the provisions of the Prescription Act 68 of 1969. 

Held that the respondents’ actions amounted to a concession that the matter was 
urgent. Moreover, the respondent agreed that the sale in execution be cancelled and 
that no further sale date be arranged until the second part of the application was 
finalised. In so doing, the interim relief had been obtained by way of agreement and 
the Court deemed Part A of the application to be settled. 

Section 12 of the Prescription Act 68 of 1969 provides that prescription shall 
commence to run a soon as the debt is due. If the debtor willfully prevents the creditor 
from coming to know of the existence of the debt, prescription shall not commence to 
run until the debtor becomes aware of the existence of the debt. A debt shall not be 
deemed to be due until the creditor has knowledge of the identity of the debtor and the 
facts from which the debt arises, provided that a creditor shall be deemed to have such 
knowledge if he could have acquired it by exercising reasonable care. The Court found 
that their claim in respect of transfer in this case had prescribed, and that the 
application therefore had to be dismissed. 
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Mafube Municipality and another v Agritrans CC and another [2015] JOL 33804 
(FB) 
Appeal – Contempt of court – Appeal against order – Bald denial 

The first appellant was a municipality and the second appellant its municipal manager. 
The respondents had brought an urgent application against the appellants, for a 
declaration that the municipality was in contempt of a court order, and for the 
consequent imprisonment of the second respondent. 

It was alleged that the municipality had neglected to maintain certain sewerage works 
which were erected on a portion of the property owned by the first respondent. In the 
court a quo, the main relief was dismissed, but alternative orders were granted virtually 
in the form and context sought. That led to the present appeal. 

Held that in response to photographic evidence adduced by the respondents in 
support of their allegations, the appellants failed to raise an acceptable defence. The 
only conclusion was that the court a quo was correct when it decided that the 
appellants had failed to properly maintain the two sewerage pumps in question. 

Apart from a minor alteration to the order appealed against, the Court dismissed the 
appeal. 

Maluti-A-Phofung Municipality v Prellex 192 CC t / a Pellex 192 Consulting 
Services 
[2015] JOL 33805 (FB) 
Notice to amend – Objection – Late filing – Condonation application 

When an objection to the respondent’s notice of intention to amend its summons was 
filed late, condonation was sought. 

Held that the applicant filed its notice of objection four days late, by which time the 
summons had already been properly amended in accordance with the rules. Granting 
an application for the condonation of the late filing of the notice of objection would 
therefore not change the fact that the summons had already been amended. That on 
its own was a sufficient ground to dismiss the application. 

In any event, the amendment did not introduce a new cause of action at all. There 
were thus no prospects of success. 

The application for condonation was thus refused. 

Nompozolo v Phytomed Close Corporation and others [2016] JOL 36173 (ECP) 
Action against corporate entity – Citation of members – Failure to cite corporate entity 
– Effect of 

The applicant had sought access to certain financial records of the first respondent. 
The dismissal of its application led to the present application for leave to appeal. The 
grounds of appeal were that the court had erred in failing to have regard to the fact 
that the second, third and fourth respondents were members of the first respondent 
and therefore represented the first respondent; in not finding that the first respondent 
could not physically be ordered to make the documents available; and in failing to find 
that the second, third and fourth respondents were properly required to act on behalf 
of the first respondent. 
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Held that there was no basis upon which it might be suggested that another court 
might reasonably come to a different conclusion on appeal. 

The second, third and fourth respondents were not cited in their representative 
capacities. The first respondent was a separate legal entity capable of being sued and 
of suing in its own name, yet the applicant did not seek relief against it. The dismissal 
of the application was based on the applicant‘s failure to make out any case for the 
granting of the relief against the second, third and fourth respondents. 

Lubbe v Botha NO en andere [2015] JOL 33802 (FB) 
Vindicatory action – Referral for oral evidence 

The applicant sought a declaratory order that four vehicles were its property, and an 
order directing the first to third respondents to return the assets to the applicant. 

Held that the applicant’s alleged entitlement to the property claimed appeared to be 
related to the existence of an unlawful scheme involving simulated transactions. In 
those circumstances, it was not possible to determine ownership of the property on 
the papers. 

The Court therefore referred the matter for the hearing of oral evidence. 

Mathee and others v Sesele and others [2015] JOL 33808 (FB) 
 Costs – Attorney’s liability 

Having dismissed the applicant’s application in this matter, the Court ordered the 
applicant’s attorney to pay the first respondents’ costs de bonis propriis. The said 
attorney was granted leave to file written representations in that regard. He made two 
submissions as to why he should not pay the costs de bonis propriis. The first was that 
the papers were drafted by counsel, and the second was that the order preventing him 
from recovering costs from the applicant was sufficient punishment. 

Held that an attorney who briefs counsel may not abdicate his responsibility towards 
his clients. It remains the task of the attorney to ensure that the interest of the client 
are sufficiently protected and advanced in the prosecution of the client’s case. 
However, despite the attorney’s conduct in this case falling short of what was required, 
the Court was of the opinion that his explanation was, under the circumstances, 
acceptable. He acted bona fide. His conduct was not what one could classify as 
negligence of a serious degree. The Court replaced the original costs order with one 
in terms of which the applicants, as the unsuccessful litigants, were ordered to pay the 
first respondent’s costs jointly and severally. 

Mayekiso and others v Magashule and others [2015] JOL 33809 (FB) 
Settlement agreement – Order of court – Alleged non-compliance 

The applicants were members of the African National Congress (“the ANC”) and were 
part of a grouping of the ANC in the Free State opposed to the grouping led by the first 
respondent. The first respondent was the provincial chairperson of the ANC in the Free 
State. 

The applicants sought a number of declaratory orders flowing from conduct by the 
respondents relating to the implementation of a court order, which the respondents 
were alleged not to have complied with. The relief related to elections of committees 
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and resolutions taken by such committees, as well as to the suspension of the first 
applicant and disciplinary steps against him. 

Held that the third respondent objected to the short notice given by the applicants, in 
their application to amend the notice of motion. In terms of section 173 of the 
Constitution of the Republic of South Africa, 1996 (“the Constitution”), high courts have 
the inherent power to protect and regulate their own process. The view that the court 
could not condone non-compliance of an obligation to serve process in terms of 
section 27 of the Supreme Court Act 59 of 1959 was, especially in the light of section 
173 of the Constitution, too broadly stated. The Court found not reason not to condone 
the non-compliance with the time periods prescribed by section 27. 

Turning to the declaratory relief sought, the Court held that although there appeared 
to have been an infringement of first applicant’s rights, a declarator by the court would 
not have any practical effect at this stage, and could not be granted. 

Regarding the main relief, the Court found that the applicants had failed to establish 
that the settlement agreement relied upon by them said what they said it did. The 
second problem was that the applicants failed to place admissible evidence before the 
Court which called for an answer. Having failed to establish non-compliance with the 
settlement agreement by the respondents, the applicants were not entitled to the 
consequential relief of setting aside elections and decisions. 

Standard Bank of South Africa Limited v Joroy 0004 CC trading as Ubuntu 
Procurem and another [2015] JOL 34017 (FB) 
Claim for payment – Summary judgment – Defective pleadings 

In July 2012, the plaintiff entered into a written application and credit agreement (“the 
agreement”) with the first defendant in terms whereof plaintiff granted a business 
current account facility to the first defendant. It also entered into a written deed of 
suretyship for the maximum amount of up to R500 000 with the second defendant as 
surety and co-principal debtor. 

The present application was for summary judgment, in which the plaintiff sought 
payment of an amount allegedly due and owing by the first defendant as principal 
debtor and the second defendant as surety and co-principal debtor. 

Held that the issue to be determined was whether the plaintiff was entitled to summary 
judgment on the papers as they stood. Four points in limine raised by the defendant 
were found to be without merit, and were dismissed by the Court before it turned to 
the merits. 

Not only did the defendants file an answering affidavit in opposition to the application 
for summary judgment, but also filed a notice in terms of Uniform Rule of Court 23(1) 
to the plaintiff’s particulars of claim, notifying the plaintiff that they held the view that 
the plaintiff’s particulars of claim was vague and embarrassing due to a number of 
technical deficiencies. The notice of exception was filed out of time, with the result that 
there was no proper exception before the Court. 

The cause of action related to the allegation that the defendants had not brought their 
payments under the credit agreement up to date, and had received a loan from the 
plaintiff but failed to repay it. The plaintiff referred to an annexure to its particulars of 
claim which was supposed to contain copies of statements showing the defendants’’ 
liability. However, the said annexure failed to set out the full transaction history, 
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rendering it difficult to decipher from its contents how the amount claimed by the 
plaintiff was computed. The annexure was critical component of the plaintiff’s 
pleadings. As it did not reflect the information it purported to contain, it rendered the 
plaintiff’s application reasonably possibly defective. The Court could not grant 
summary judgment where the plaintiff’s pleadings were not entirely technically correct 
and that was prejudicial to the defendant. 

The application for summary judgment was dismissed with costs. 

Tshenolo Resources (Pty) Limited v Member of the Executive Council: 
Northern Cape Provincial Government: Department of Roads and Public Works 
and another 
[2015] JOL 34053 (NCK) 
Interim interdict – Prima facie right 

Urgent application was made for an interdict preventing the respondents from 
implementing a road upgrade, pending the finalisation of an application for the review 
of the first respondent’s decision to award the contract for the upgrade to the second 
respondent. The applicant had submitted a bid for the project but was declared an 
unresponsive bidder, the contract was awarded to another entity which had almost 
completed the project by the time the present matter came to court. Subsequent to the 
award of the contract as set out, the second respondent successfully applied for the 
review of the decision. The Court set aside the decision to award the contract to the 
successful entity and ordered that the second respondent be appointed to perform the 
upgrade instead. The second respondent therefore undertook the second phase of the 
project. 

Two preliminary points raised related to urgency and the applicant’s locus standi. 

Held that the Court was satisfied on the papers, that urgency was established. 

The Court was also satisfied, on the facts, that the applicant was entitled to bring the 
present application. However, as the contact had been awarded to the second 
respondent in terms of the court order referred to above, the applicant had no prima 
facie right to an interim interdict. 

The application was dismissed with costs. 

Döman v Selomo [2015] JOL 34054 (SCA) 
Court order – Appeal – Mootness – Section 16(2)(a)(i) of the Superior Courts Act 10 
of 2013 – When at the hearing of an appeal, the issues are of such a nature that the 
decision sought will have no practical effect or result, the appeal may be dismissed on 
this ground alone 

The appellant was the owner of a farm on which the respondent had resided. The 
dispute arose after the appellant refused a request by the respondent to bury his 
daughter on the farm. The refusal of the request led to the respondent seeking urgent 
relief in the High Court in terms of section 6(2)(dA) of the Extension of the Security of 
Tenure Act 62 of 1997. The court granted an order in respondent’s favour, and the 
burial occurred the next day. That was more than 2½ years before the present 
proceedings. 

Held on appeal that the deceased already having been buried on the farm, the matter 
was on the face of it, moot. Section 16(2)(a)(i) of the Superior Courts Act 10 of 2013 
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provides that, “When at the hearing of an appeal the issues are of such a nature that 
the decision sought will have no practical effect or result, the appeal may be dismissed 
on this ground alone.” The appellant persisted with the appeal on the ground that the 
judgment and order of the court below would serve as a precedent on which the 
respondent and others could rely to establish more graves on the farm. However, the 
Court found that the matter should be dismissed on the basis of section 16(2)(a)(i). 

The appeal was accordingly dismissed. 

 
Nkabinde and another v Judicial Service Commission and others 2016 (4) SA 1 
(SCA) 
Constitutional law — Administration of justice — Judicial Service Commission — 
Complaint of judicial misconduct — Decisions — Review — New procedures applied 
retrospectively to complaint lodged in terms of old rules — Whether retrospective 
application infringing principle of legality — Inquiry under old rules and new procedures 
substantively the same — No existing rights infringed, nor any material prejudice — 
Principle of legality not breached. 
Constitutional law — Administration of justice — Judicial Service Commission — 
Complaint of judicial misconduct — Complaint not under oath as required by statute 
— Where complaint later confirmed by oral testimony under oath before Commission, 
and on affidavit in litigation — Purpose of requirement, which is to provide required 
solemnity to complaint and discourage lodgement of frivolous complaints, met — 
Substantial compliance — Judicial Service Commission Act 9 of 1994, s 14(3)(b). 
Constitutional law — Administration of justice — Judicial Service Commission — 
Complaint of judicial misconduct — Appointment of prosecutor to lead evidence for 
judicial conduct tribunal — Whether offending against separation of powers and 
independence of judiciary — Prosecutor not forming part of executive — 
Independence of National Prosecuting Authority protected by provisions of 
Constitution and National Prosecuting Authority Act 32 of 1998 — Prosecutor's role 
limited to collecting and leading evidence — Separation of powers and independence 
of judiciary not infringed — Judicial Service Commission Act 9 of 1994, s 24(1). 
 
In 2008 the justices of the Constitutional Court lodged a complaint with the Judicial 
Service Commission (JSC) concerning the conduct of Judge President Hlophe of the 
Western Cape High Court: it was alleged that he had approached the appellants, two 
justices of the Constitutional Court, in an attempt to improperly influence the court's 
judgment in certain pending matters. This complaint, and the JSC's approach in 
dealing with it, gave rise to extensive litigation, by a number of parties, and in various 
fora. Of concern in the present matter were decisions taken in 2012 by the JSC. 
(These decisions followed various judgments declaring to be unlawful previous 
proceedings of the JSC in 2009 in which it rejected the complaint.) Acting in terms of 
the Judicial Service Commission Act 9 of 1994 (JSCA) as amended in 2010, it 
referred the complaint to the Judicial Conduct Committee (the JCC) for a preliminary 
inquiry; requested the Chief Justice to appoint a Tribunal to investigate and report on 
the complaint; and, in terms of s 24(1) of the JSCA, appointed a member of the 
National Prosecuting Authority (NPA) to collect and adduce evidence before the 
Tribunal. The appellants unsuccessfully brought an application in the court a quo for 
an order setting aside the decisions of the JSC to refer the complaint to the JCC and 
to appoint a Tribunal, and declaring s 24(1) of the JSCA to be unconstitutional. The 
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issues to be resolved in the appeal against that court's decision, and the SCA's 
findings, were as follows. 
Retrospective application of new statutory regime 
In 2010 extensive amendments were made to the JSCA. They introduced new 
mechanisms for the lodging and disposal of complaints, including the establishment 
of the JCC and a Tribunal. The JCC in 2012 dealt with the complaint under this new 
statutory regime. The appellants argued that this constituted a breach of the principle 
of legality in light of the fundamental principle that statutes generally apply 
prospectively unless retrospective application was contemplated by the legislation 
itself. The complaint should have been dealt with in terms of the 'old rules' which 
constituted the regulatory regime prior to the amendments to the JSCA. 
Held 
For the appellants to be successful in their claim on the basis of 
unlawful retrospective application, it had to be shown that the new statutory regime 
impinged upon rights existing at the time of the introduction of the amendments. The 
appellants could not meet this requirement — no existing rights were affected, nor 
was there any material prejudice to the appellants. Such a conclusion was 
buttressed by a comparison of the procedures under the old rules with the processes 
established in terms of the amendments to the JSCA. The inquiry was substantively 
the same: the grounds on which a judge could be ultimately removed, and the 
possible sources of the complaint, were the same; both systems made allowance for 
the judge concerned to make representations; both made provision for the right of 
cross-examination; both envisioned a tiered inquiry process, inquisitorial in nature, 
where the final decision to refer a request to the National Assembly for removal of a 
judge lay with the JSC in its full complement; and both allowed a non-member of the 
JSC to lead or cross-examine witness.  
Invalid complaint 
The appellants argued that, even if the amended provisions of the JSCA were 
applicable, the inquiry could not have been proceeded with because there was no 
valid complaint before the JCC — more particularly, there was no complaint under 
oath as required by s 14(3)(b) of the JSCA. That provision called for the lodging of 
'an affidavit or affirmed statement'. 
Held 
It was never the assertion of the appellants that the JSC had acted in contravention 
of its obligations and duties in terms of ss 177 and 178 of the Constitution when it 
received the complaint under the rules in force at the time. In the circumstances the 
invalidation of the complaint would infringe upon the rights of the complainants, and 
the appellants, and harm the image of the judiciary. This could never have been in 
the contemplation of the legislature when effecting the amendments.  
Section 15(2)(b) of the JSCA provided for the summary dismissal of a complaint if it 
did not 'comply substantially' with the provisions of s 14(3). Such was a clear 
indication that a complaint was not automatically invalidated because it was not on 
affidavit. The purpose underlying the requirement — to provide the required degree 
of solemnity to a complaint, and to discourage the lodgement of frivolous complaints 
— was met in the present circumstances, where the complaint was confirmed by oral 
testimony under oath before the JSC in terms of the rules, and reconfirmed, on 
affidavit, in subsequent litigation. Further, even if one were to take the view that a 
complaint under oath was required in order for the JSC to conduct a preliminary 
inquiry and to establish the Tribunal, then the conclusion was compelled that there 
has been substantial compliance with this requirement.  
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As such, the complaint was not invalidated by not having originally been on oath.  
The constitutionality of s 24(1) of the SCA 
The appellants submitted that s 24(1) of the JSCA, by allowing for the appointment 
of a member of the NPA to collect evidence on behalf of the Tribunal and to adduce 
evidence at a hearing, breached the principles of separation of powers and the 
independence of the judiciary. The argument was that the involvement of such a 
person constituted an improper delegation of power to 'a member of the Executive' 
and that it impermissibly involved a non-member of the JSC in the adjudication of the 
conduct of a judge. 
Held 
A prosecutor could not be regarded as being part of the executive, as evidenced by 
the NPA's location within the constitutional framework: the NPA was established in 
terms of s 179 of the Constitution, which fell under ch 8, entitled 'Courts and 
Administration of Justice', whereas the executive was dealt with under other 
chapters.  
The independence of the NPA was protected both in terms of the Constitution, which 
in s 179 provided that national legislation had to ensure that the prosecuting 
authority exercised its functions 'without fear, favour or prejudice', and the National 
Prosecuting Authority Act 32 of 1998, which in s 32 obliged prosecutors to take an 
oath of office or affirmation to the effect that they would uphold the Constitution and 
enforce the law without fear, favour or prejudice.  
Further, the prosecutors were limited in their role to that of collecting and leading 
evidence; they did not take any part in any final decision-making by the Tribunal or 
the JSC.  
As such, s 24(1) of the JSCA did not threaten either judicial independence or the 
separation of powers. 
 

MT v CT 2016 (4) SA 193 (WCC) 
 
Court orders-Contempt of court — What constitutes — Failure to follow rule 
37(8)(c) direction — Uniform Rules of Court, rule 37(8)(c).  
 
At a pre-trial conference the presiding judge gave the plaintiff directions in terms of 
Uniform Rule 37(8)(c). The plaintiff failed to follow them, and the question was 
whether such a failure could be addressed with contempt proceedings. Held, that it 
could be.  
This court has been managing, in terms of rule 37(8), the pre-trial procedures relevant 
to Mr and Mrs T's divorce case which was transferred to this division from the High 
Court in Durban in 2014.  The matter has a long and chequered history, having 
commenced in that court in 2009. Both parties were previously represented by 
attorneys and counsel but these have fallen by the wayside and since the transfer of 
the matter to this court they have represented themselves in the divorce action. I do 
not intend to go into any great detail regarding the background circumstances relevant 
to this matter: that is dealt with in a very comprehensive report (574 pages exclusive 
of annexures) filed by the family advocate two days ago. 
The plaintiff, Ms MT, presently resides in Somerset West with the parties' 9-year-old 
minor son E (whom the plaintiff prefers to call 'B'), while the defendant resides in 
Johannesburg. He travels down to Cape Town by bus when it is necessary to attend 
court for a pre-trial hearing, claiming that he is penniless, and when he is in Cape 
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Town puts up at a cheap backpackers' lodge in Long Street not far from the court 
building. 
The principal issue in the main action is the care and contact arrangements in relation 
to E. The plaintiff has informed the court that this is the only issue. As far as the 
defendant is concerned, it is the principal issue, but he says he also has proprietary 
claims against the plaintiff which he intends pursuing.  
Directions given in terms of rule 37(8) 
[7] The psychiatric investigation was completed during the latter part of 2015 and Dr 
Panieri-Peter's report is an annexure to the final report (9 March 2016) of Adv Fourie. 
However, the family advocate informed the court at the time that she could not 
complete her s 6 report (which would include the psychiatrist's report) until she had 
completed a further assessment of E in his domestic environment. 
Advocate Fourie also informed the court that she required a full consultation with the 
plaintiff, the defendant having long since complied with her request in that regard. At 
a further pre-trial hearing conducted on 6 November 2015 (which the court had 
anticipated would be the final pre-trial hearing in this matter) these two outstanding 
issues were raised by Adv Fourie, who has regularly been in attendance at these pre-
trial hearings. 
On Tuesday 12 January 2016 this court's registrar informed the plaintiff by email (the 
customary form of communication with these unrepresented parties) of the family 
advocate's communication regarding her lack of cooperation. The plaintiff was directed 
to appear before this court at 10h00 on Thursday 21 January 2016 to answer charges 
of contempt of court in light of her failure to adhere to the directions of 6 November 
2015. The plaintiff was informed in that email of her entitlement to legal representation 
at the hearing on 21 January 2016 and was urged to take the matter seriously. She 
was also informed that in the event that she wished to reconsider her earlier refusals 
to participate in the family advocate's investigation, she should contact Adv Fourie to 
make new arrangements to consult with her and to permit the domestic visit to take 
place. 
The plaintiff failed to appear before this court on 21 January 2016 and a warrant was 
issued in terms whereof the sheriff for Somerset West was directed to take the plaintiff 
into his custody and bring her through to court at 14h30 the following day. The sheriff 
was expressly informed that the court did not wish the plaintiff to be held overnight or 
in police custody. 
The plaintiff's response 
At the hearing on Friday 22 January 2016 the plaintiff appeared in the company of the 
sheriff who had brought her through to Cape Town during the course of that morning. 
The plaintiff was informed that the court did not intend conducting an enquiry into her 
non-appearance on that day. The court issued a rule nisi returnable on Friday 12 
February 2016 calling on the plaintiff to show cause why she should not be found to 
be in contempt of court due to her failure to facilitate the domestic visit on 9 December 
2015, to attend the meeting with the family advocate the following day and to appear 
before this court on 21 January 2016. She was also called upon to show cause why 
she should not be sentenced to 30 days' imprisonment, and to bear the costs of the 
sheriff incurred in securing her attendance at court on 22 January 2016.Contempt of 
court? 
In Mamabolo Kriegler J delivered a masterful exposition of the constitutional context 
in which contempt proceedings (in that matter criticism of a court order and the refusal 
to comply therewith by a state official) are to be assessed, describing the proceedings 
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as —   '. . . the Proteus1 of the legal world, assuming an almost infinite diversity of 
forms. The breadth of the genus is apparent from the definitions of contempt of Court 
in standard textbooks on South African criminal law.' 
Appropriate sanction 
It seems to me that before an appropriate sanction in this matter can be considered, 
the parties should be afforded an opportunity to address me afresh. The parties and 
the family advocate may wish to deal with the judgment of Justice D Pillay and bring 
to my attention any issues flowing therefrom, including compliance (or non-
compliance) with the conditions laid down by Her Ladyship.  
To enable these issues to be dealt with the matter is postponed to Wednesday 30 
March 2016 and the parties are afforded the opportunity to file further affidavits on this 
aspect only by no later than Wednesday 23 March 2016, and the family advocate, if 
she is so minded, may file a supplementary report on Tuesday 29 March 2016 after 
consideration of the parties' further affidavits. 
 
Nkata v Firstrand Bank Ltd 2016 (4) SA 257 (CC)  
 
Credit agreement — Consumer credit agreement — Reinstatement of agreement in 
default — Occurring by operation of law — No prior notice to the credit provider 
required — Consumer's payment in prescribed manner sufficient to trigger 
reinstatement — National Credit Act 34 of 2005, s 129(3)(a). 
Credit agreement — Consumer credit agreement — Reinstatement of agreement in 
default — Payment of 'all amounts that are overdue' — Referring only to arrear 
instalments, not also accelerated debt — National Credit Act 34 of 2005, s 129(3)(a).  
Credit agreement — Consumer credit agreement — Reinstatement of agreement in 
default — Payment of credit provider's 'reasonable costs of enforcing' — Non-payment 
only precluding reinstatement if due and payable — Only 'reasonable' if agreed or 
taxed — Credit provider, not consumer, to take appropriate steps to quantify such 
costs — Only due and payable on notice to consumer — National Credit Act 34 of 
2005, s 129(3)(a).  
Credit agreement — Consumer credit agreement — Reinstatement of agreement in 
default — Preclusion of 'after . . . . execution of any other court order enforcing that 
agreement' — Meaning of 'execution' — Not referring to process of execution but to 
realisation of proceeds of sale in execution — National Credit Act 34 of 2005, s 
129(4)(b).  
 
This case concerned the correct interpretation of s 129(3)(a) and s 129 (4)(b) of the 
National Credit Act 34 of 2005. The former provides that a consumer may reinstate a 
credit agreement that is in default by payment, at any time prior to its cancellation, to 
the credit provider of 'all amounts that are overdue, together with the credit provider's 
permitted default charges and reasonable costs of enforcing the agreement up to the 
time of re-instatement'; and the latter precludes reinstatement 'after . . . the execution 
of any other court order enforcing that agreement'. 
A consumer, Ms Nkata, who was in default of a mortgage loan agreement, paid all 
overdue instalments but did not make separate payment of the 'costs of enforcing 
the agreement' which the credit provider (FRB) had debited to her account. She 

                                                             
1 I had to look this one up: Classical Mythology. a sea god, son of Oceanus and Tethys, noted for his ability to assume different forms 
and to prophesy 
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made this payment when FRB had already taken judgment against her and had 
obtained a writ of execution against the mortgaged property, but before (as a result 
of further arrears) FRB attached and had the mortgaged property sold in execution. 
Ms Nkata subsequently applied for rescission of the judgment. The High Court 
refused rescission but held that Ms Nkata's payment of the arrears sufficed for 
reinstatement because, by debiting Ms Nkata's account with costs, FRB had agreed 
to receive payment thereof in instalments 'as if . . . part of the capital', so that it was 
not part of 'those costs of which the credit provider [was] at the time requiring 
payment'. That court also held that reinstatement was not precluded by s 
129(4)(b) because it only referred to the completed act of execution, ie when the 
proceeds of execution had been realised. Based on its interpretation of the sections, 
the High Court concluded that the default judgment could no longer be enforced 
against Ms Nkata because her credit agreement with FRB had been reinstated 
before the default judgment was executed, and so the sale of the property was set 
aside. 
In her appeal to the Constitutional Court after the Supreme Court of Appeal 
had overturned the High Court's decision, the majority held as follows: 
As to s 129(3)(a) 
The High Court had correctly held that reinstatement in terms of s 129(3)(a) occurred 
by operation of law, ie that no prior notice to the credit provider was required but that 
the consumer's payment in the prescribed manner was sufficient to trigger 
reinstatement (see [105]); that 'all amounts that are overdue' referred only to arrear 
instalments and not to any accelerated debt that may become due on default (see 
[108]); and that the credit provider was required to take appropriate steps to recover 
the costs of enforcing an agreement, ie that the consumer could not be expected to 
start taxation or agree with the credit provider on the quantification of these costs. 
While much could be said for the High Court's reasoning as to payment of the 
reasonable costs of enforcement (see [120]), this issue would be decided on a 
different basis: that the legal costs were not yet due and payable. Properly 
understood, s 129(3)(a) did not preclude the reinstatement of a credit agreement 
where the consumer had paid all the amounts that were overdue but had not been 
given due notice of the reasonable legal costs, whether agreed or taxed, of enforcing 
the credit agreement; and this was so because the legal costs became due and 
payable only when they were reasonable, agreed or taxed, and on due notice to the 
consumer. 
As to 129(4)(b) 
There was no compelling reason why the meaning of 'execution' in s 129(4)(b)should 
extend to the process of execution; instead s 129(3) created a statutory remedy for 
rendering a default judgment and attachment order ineffectual until such time as the 
proceeds of the sale had been realised. 
Conclusion 
Although there had been an attachment of the bonded property, no sale in execution 
of the property occurred and no proceeds of the sale were realised at any time 
before Ms Nkata had cleared her arrears. She was well within her entitlement to 
revive the credit agreement that the credit provider had not cancelled. That she did 
by purging her default in full. It followed that the appeal had to succeed in full. 
 

Nova Property Group Holdings Ltd and others v Cobbett and another (MandG 
Centre for Investigative Journalism NPC as amicus curiae) [2016] 3 All SA 32 
(SCA) 
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Court orders-Interlocutory order – Appealability – Section 17(1) of the Superior Courts 
Act 10 of 2013 provides for the circumstances in which a judge may grant leave to 
appeal – Leave to appeal may only be given where the judge is of the opinion that the 
appeal would have a reasonable prospect of success; or there is some other 
compelling reason why the appeal should be heard, including conflicting judgments on 
the matter under consideration; the decision sought on appeal does not fall within the 
ambit of section 16(2)(a); and where the decision sought to be appealed does not 
dispose of all the issues in the case, the appeal would lead to a just and prompt 
resolution of the real issues between the parties. 

The first respondent (“Cobbett”) was a financial journalist who specialises in the 
investigation of illegal investment schemes. The second respondent (“Moneyweb”) 
was a publisher of business, financial and investment news. They sought to exercise 
their statutory right in terms ofsection 26 of the Companies Act 71 of 2008 to access 
the securities registers of the appellants. When Cobbett’s requests were met with 
refusals, Moneyweb launched an application, in the High Court (the court a quo), to 
compel the appellants to provide access to it for inspection and making copies of the 
securities registers within five days of the date of the order. 

The court a quo granted the appellants’ rule 35(12) application to compel discovery 
of documents referred to in Moneyweb’s founding affidavit, but dismissed their rule 
35(14) application to compel. Although the court had not decided the main application, 
it nevertheless pronounced on the proper interpretation of section 26(2) of the 
Companies Act, in deciding whether to grant the interlocutory relief to the appellants. 
It concluded that section 26(2) did not confer an absolute right to inspection of the 
documents contemplated in the subsection, but that the court retained a discretion to 
refuse to order inspection. 

On appeal, the issues were two-fold. In view of the interlocutory nature of the order 
of the court a quo, the first issue was whether it was appealable. If found to be so, then 
the second issue was whether the documents sought by the appellants in terms of rule 
35(14) were relevant to a reasonably anticipated issue in the main application. That 
issue concerned the proper interpretation of section 26(2) of the Companies Act and, 
in particular, whether it conferred an unqualified right of access to the securities 
register of a company contemplated in the section. 

Held – Section 26(2) of the Companies Act entitles a person who does not hold a 
beneficial interest in any securities issued by a profit company, or who is not a member 
of a non-profit company, to inspect or copy the securities register of a profit company, 
or the members register of a non-profit company that has members, or the register of 
directors of a company, upon payment of an amount not exceeding the prescribed 
maximum fee for any such inspection. 

On the issue of appealability, the Court began with the decision in Zweni v Minister 
of Law and Order [1993] 1 All SA 365 ([1992] ZASCA 197;1993 (1) SA 523) (A) that 
the dismissal of an application to compel discovery, such as by the court a quo, is not 
appealable as it is not final in effect and is open to alteration by the court below; not 
definitive of the rights of the parties; and does not have the effect of disposing of a 
substantial portion of the relief claimed. However, subsequently, the test was adapted 
to take into account the equitable and more context-sensitive standard of the interests 
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of justice favoured by our Constitution. In deciding what is in the interests of justice, 
each case has to be considered in light of its own facts. 

Section 17(1) of the Superior Courts Act 10 of 2013 provides for the circumstances 
in which a judge may grant leave to appeal. Leave to appeal may only be given where 
the judge is of the opinion that the appeal would have a reasonable prospect of 
success; or there is some other compelling reason why the appeal should be heard, 
including conflicting judgments on the matter under consideration; the decision sought 
on appeal does not fall within the ambit of section 16(2)(a); and where the decision 
sought to be appealed does not dispose of all the issues in the case, the appeal would 
lead to a just and prompt resolution of the real issues between the parties. Moneyweb 
was constrained to concede that the judgment of the court below, although not 
appealable under the traditional Zweni test for interlocutory applications to compel 
discovery, would be appealable under section 17(1) of the Superior Courts Act. 

On the question of the proper interpretation of section 26(2) of the Companies Act 
and, in particular, whether it conferred an unqualified right of access to the securities 
register of a company, the Court explained the interaction between section 26(2) and 
the Promotion of Access to Information Act 2 of 2000 and rejected the appellants’ 
contention that the right of access is subject to the provisions of the Promotion of 
Access to Information Act. The Court also held that when a company fails or refuses 
to provide access, the requester is entitled, as of right, to an order compelling access. 
The question of the motive or purpose is irrelevant. 

An unqualified right of access to a company’s securities register is, therefore, 
essential for effective journalism and an informed citizenry. In conferring an unqualified 
“right” of access to a company’s securities register in section 26(2) of the Companies 
Act, the Legislature has chosen to prioritise the right of access to information over the 
privacy rights of shareholders and companies. In the absence of an express limitation 
of that right by the Legislature, it is not for the court to limit it on spurious grounds. 

The appeal was dismissed with costs. 

Lawrie v Nursing Response CC and others [2016] 3 All SA 186 (ECG) 

Jurisdiction – Labour dispute – Referral to Commission for Conciliation, Mediation and 
Arbitration (“CCMA”) followed up with litigation in High Court – It does not follow that, 
because a dispute between parties is referred to the CCMA, another dispute arising 
from but completely different to the original dispute must be referred to the Labour 
Court – Jurisdiction is determined on the basis of the pleadings and not the substantive 
merits of a claim. 

An application by the appellant for the setting aside of a settlement agreement 
between the appellant, on the one hand, and the first and second respondents, on the 
other hand, was dismissed by the court a quo. The present appeal was against the 
dismissal of the application. 

In January 2009, the appellant concluded an employment agreement with the first 
respondent. In November 2010, pursuant to a disciplinary enquiry, the appellant was 
dismissed by the first respondent because she allegedly breached a rule at her 
workplace by sleeping on duty during an official lunch break. The appellant challenged 
the fairness of her dismissal at the Commission for Conciliation, Mediation and 
Arbitration (“CCMA”). The third respondent was appointed to arbitrate the dispute. 
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Negotiations during the conciliation process gave rise to the settlement agreement. 
The appellant challenged the veracity of two claims made in the agreement, viz that 
her employment was terminated as a result of the expiration of the fixed period agreed 
to between the parties, and that she was never placed on suspension. The appellant’s 
case was therefore that it would be contra bonos mores to allow the settlement 
agreement to stand. 

The respondents opposed the application on the grounds that the court a quo did 
not have jurisdiction to entertain the application as the appellant instituted the 
application in the High Court, she had chosen to abandon the process she followed in 
the CCMA. Secondly, it was contended that the parties’ respective claims were 
compromised. 

Held – It did not follow that, because a dispute between parties is referred to the 
CCMA, another dispute arising from but completely different to the original dispute 
must be referred to the Labour Court. Jurisdiction is determined on the basis of the 
pleadings and not the substantive merits of a claim. The relief sought was for an order 
that the court a quo set aside the settlement agreement alternatively declare it void ab 
initio. The appellant formulated her claim in her founding affidavit on the basis that the 
two clauses in the settlement agreement were unenforceable because they 
were contra bonos mores. The appellant’s claim had nothing to do with her claim which 
was referred to the CCMA, namely that she was allegedly unfairly dismissed. There 
was therefore no reason why the court a quo could not entertain the claim for the relief 
set out in the notice of motion. 

Regarding the appellant’s averment that the settlement agreement was invalid and 
unenforceable because the impugned clauses were contrary to public policy, the 
second respondent submitted that the settlement agreement was a compromise 
(transactio) and that it was contra bonos mores. A compromise is a contract between 
two or more persons which has as its object the prevention, avoidance or termination 
of litigation. The Court was satisfied that the settlement agreement was a contract of 
compromise. That led to the question of whether or not the compromise was invalid 
by reason of the fact that the two clauses in question were contended to be contra 
bonos mores. It was found that the two clauses were not contra bonos mores, and the 
settlement agreement was accordingly not invalid. 

The appeal was dismissed with costs. 

Nkala and others v Harmony Gold Mining Company Ltd and others (Treatment 
Action Campaign NPC and another as amici curiae) [2016] 3 All SA 233 (GJ) 
Class action – Certification – A class action can only proceed to trial if it has been 
certified by the court as being an appropriate means of resolving the dispute 
between the putative class members and the defendants. 

Delict – Claim for damages – Transmissibility of general damages – Rule that the claim 
for general damages is not transmissible to an estate is that the general damages are 
personal to the claimant – Court forming view that the common law had to be 
developed to allow for the claim for general damages to be transmissible to the estate 
or executor of a deceased mineworker, even though the stage of litis contestatio had 
not been reached at the time of his death. 



233 
 

Delict – Requirements for delictual action – For a delictual action to be successful a 
plaintiff will have to show that the defendant acted or failed to act; that such action or 
omission was wrongful; that the defendant was at fault; that the act or omission of the 
defendant caused the damage suffered by the plaintiff; and that the damage endured 
by the plaintiff was capable of quantification. 

The present case concerned the attempts by the mineworkers employed in the gold 
mining industry, and their dependants, to obtain compensation as a result of the 
mineworkers having contracted silicosis or tuberculosis (“TB”). The applicants sought 
to bring a class action on behalf of current and past underground mineworkers who 
had contracted the diseases, and on behalf of the dependants of mineworkers who 
died thereof, while employed in the gold mines. An order for certification of one 
consolidated class action comprising of two classes, namely a silicosis class and a TB 
class, against companies operating in the gold mining industry, was sought. 

The potential class members could range in numbers from 17 000 to approximately 
500 000. The bulk of them belonged to the silicosis class. The mining companies, who 
were all potential defendants, represented almost the entire gold mining industry in 
South Africa. The applicant mineworkers and putative class members were referred 
to in the judgment as “the mineworkers”; the applicants who were widows of former 
mineworkers were referred to as “dependant applicants”, and the respondents were 
referred to as “the mining companies”. 

Held – A class action represents a paradigmatic shift in the South African legal 
process. It is a process that permits one or more plaintiffs to file and prosecute a 
lawsuit on behalf of a larger group or “class” against one or more defendants. The 
process is utilised to allow parties and the court to manage a litigation that would be 
unmanageable or uneconomical if each plaintiff was to bring his/her claim individually. 
A class action can only proceed to trial if it has been certified by the court as being an 
appropriate means of resolving the dispute between the putative class members and 
the defendants. Certification is necessary for the court to be satisfied that certain 
conditions are met justifying the burdening of the defendants and the court with a class 
action. 

As referred to above, the applicants contemplated two classes, namely a silicosis 
class and a TB class. The Court confirmed that there was no need for the entire class 
membership to be determined before the common issues of fact or law could be 
determined, or before relevant evidence common to all class members, and which 
advanced the cases of each class member, was entertained. 

The mineworkers’ claim was one in delict. For a delictual action to be successful a 
plaintiff will have to show that the defendant acted or failed to act; that such action or 
omission was wrongful; that the defendant was at fault; that the act or omission of the 
defendant caused the damage suffered by the plaintiff; and that the damage endured 
by the plaintiff was capable of quantification. The Court had to consider whether there 
were any issues amongst those elements of the delictual action which could be dealt 
with as part of a class action where a finding on them would be applicable to the case 
of each and every mineworker. 

The alleged breach of duties by the mining companies included allegations that they 
had unlawfully exposed all the mineworkers to excessive levels of harmful silica dust, 
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and that they owed the mineworkers a duty of care to ensure that their work and living 
places were safe. 

The mineworkers intended to plead certain simplified questions of law at the class 
action trial. Those questions were common to the case of every mineworker, and their 
determination would have a final and determinative effect on the claim of each of them. 
The Court acknowledged that the common issues in the class actions might not finally 
determine each mineworker’s case, but held that to be no bar to certifying the class 
action. A certification is not dependent on each mineworker’s case being fully and 
finally determined once the common issues are determined in favour of the 
mineworkers. As long as it could be shown that determination of the common issues 
would advance the cases of the individual mineworkers substantially, a certification of 
the intended class action would be justified and would be in the interests of justice. 
The class action would not only be to the benefit of the mineworkers but also to that 
of the mining companies which raised defences that were common to all or most of 
the mineworkers. Those defences would be determined once and would enjoy the 
status of finality. 

A further consideration in the present case was that for the mineworkers, who were 
poor and lacked the sophistication necessary to litigate individually, there was no 
realistic alternative to class action. 

It was concluded that the proposed class action was the most appropriate way for 
the matter to proceed. 

The notice of motion envisaged a bifurcated process involving two stages. The first 
stage would involve a hearing on all the common issues. The second stage would deal 
with all the individual issues. The Court found no reason not to sanction the adoption 
of a bifurcated process. 

The Court confirmed the suitability of the class representatives and the legal 
representatives. It then turned to address the mining companies’ challenge to certain 
fee sharing arrangements on the ground that they did not comply with the provisions 
of the Contingency Fees Act 66 of 1997. Examining the basis of the objection, the 
Court ruled the objections to the fee agreements to be devoid of merit. 

The mineworkers asked that the Court declare that any claim for general damages 
that a mineworker brought, or might wish to bring, against any of the mining companies 
was transmissible to his estate should he die before the litigation reached the stage 
of litis contestatio. The common law does not entitle a dependant of a deceased 
person, or an estate (through the executor) of a deceased person, to pursue a claim 
for general damages, future loss of earnings, or future medical expenses. However, 
the dependants of the deceased claimant can pursue claims for loss of support and 
actual diminution of their patrimony resulting from the wrongful conduct of the 
defendant, and which wrongful conduct caused the death of their breadwinner. The 
reasoning underlying the rule that the claim for general damages is not transmissible 
to her estate is that the general damages are personal to the claimant: neither the 
dependants nor the estate, suffer any loss or damage from the pain and suffering, the 
loss of amenities of life and the disfigurement endured by the deceased during her 
lifetime. Therefore, they can have no claim for the bodily injuries suffered by the 
deceased. However, the Court formed the view that the common law had to be 
developed to allow for the claim for general damages to be transmissible to the estate 
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or executor of a deceased mineworker, even though the stage of litis contestatio had 
not been reached at the time of his death. Such development was necessary in the 
light of the court’s general duty to do justice by the persons affected by its orders. 

University of Cape Town v Davids and others [2016] 3 All SA 333 (WCC) 

Interim interdict – Confirmation of – Requirements for final interdict – Applicant must 
demonstrate a clear right; an injury actually committed or reasonably apprehended; 
and the absence of an alternative remedy. 

Constitutional law – Student protests – Misconduct – Constitutional rights to freedom 
of association, freedom to demonstrate, freedom of expression and right to dignity – 
Such rights not unlimited and subject to horizontal application, in that, the rights have 
to be exercised with due regard to those self-same rights of other persons. 

In February 2016, an interim interdict was granted against the respondents, preventing 
them from entering any of applicant’s premises and from committing any acts that 
impeded and prevented applicant’s rendering of services or making decisions. In the 
present application, confirmation of the interim interdict was sought. 

The applicant was driven to seek the interdict due to various acts committed by the 
respondents during student protests. Included in the conduct objected to by the 
applicant was the bringing of a shack structure onto the campus and erecting it in the 
path of traffic flow; the spray painting of statues with red paint; the invasion of a 
residence hall and taking of food meant for residents; the removal of portraits, painting, 
photographic collages and photographs from various buildings; and the setting light of 
two university vehicles. 

Opposing the granting of interdictory relief, the respondents contended that their 
constitutional rights to freedom of association, freedom to demonstrate, freedom of 
expression and right to dignity would all be severely restricted if the final interdict were 
granted. 

Held – The constitutional rights relied upon by the respondents were not unlimited and 
were subject to horizontal application, in that, the rights have to be exercised with due 
regard to those self-same rights of other persons. 

The Court was also asked to view the conduct of the respondents as acts of civil 
disobedience. The Court established the dictionary definition of civil disobedience as 
involving a refusal to obey a law out of a belief that the law is morally wrong. Laws 
prohibiting damage to the property of another, appropriating the property of another 
and physically assaulting another cannot be said to be morally wrong. 

An applicant desirous of approaching a court for a final interdict must demonstrate a 
clear right; an injury actually committed or reasonably apprehended; and the absence 
of an alternative remedy. 

The right to demonstrate and protest is subject to it being peaceful. The applicant 
had a clear right to protect its property, the duty to provide a safe and secure 
environment in which students and staff could attend the university, access the 
facilities and resources of the university and the residences at which they were 
accommodated. Linked to those rights and duties, the university had a concomitant 
duty to facilitate the safe passage of students, staff and members of the public to and 
from the university premises. 
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The applicant also satisfied the Court that it had met the remaining requirements for 
interim relief. Finding the interim interdict to be somewhat overbroad, the Court 
decided to reduce its scope in making it final. 

 

Chapeikin and Another v Mini (103/2015) [2016] ZASCA 105 (14 July 2016) 

Rule 33(4) of the Uniform rules ─ trials ─ order separating merits from quantum not 
desirable where issues are inextricably linked. 

 Delict ─ medical malpractice ─ general practitioners ─ whether failure to refer 
patient with unusual stroke to hospital for specialised treatment constitutes 
negligence ─ causation ─ whether patient’s sequelae could have been prevented by 
referral to hospital ─ no causal link between the alleged negligence and sequelae. 

It is estimated that in South Africa about 360 people per day have a stroke. Of those 
about 110 die and about 90 are left with a life-changing disability. Strokes are thus 
the leading cause of disability and the fourth most common cause of death.On 17 
April 2007 at about 16h00, while she was at work Ms Loretta Charmaine Mini (Ms 
Mini), the respondent, exhibited symptoms possibly attributable to a stroke. She 
consulted the first appellant, Dr Chapeikin on the same day at approximately 19h15. 
He diagnosed her as having hypertension and anxiety. At approximately 12h15 the 
next afternoon (18 April 2007), she consulted the second appellant, Dr Sher, who 
diagnosed her as having suffered a mild stroke, which had completed. Both 
appellants are general practitioners. The essence of Ms Mini’s complaint against 
each of them is that they misdiagnosed her condition and failed to refer her to 
hospital for appropriate treatment. As a result, she contends that by the following day 
her condition had deteriorated rapidly, until she was admitted to hospital on 20 April 
2007 with complete hemiplegia (right side paralysis). Despite receiving intensive 
rehabilitative therapy for almost two months thereafter, she remained permanently 
disabled and was eventually found to be unfit to continue her career as a legal 
secretary. 

Ms Mini instituted action against Drs Chapeikin and Sher in the Western Cape 
Division of the High Court, Cape Town (the high court) for damages in the sum of 
R922 638 basing her claim in contract, alternatively delict, in respect of the sequelae 
which she had suffered as a result of the stroke. The pleaded sequelae are that she 
experienced deteriorating symptoms of weakness on the right side of her body; that 
she is unable to walk without assistance and confined to a wheelchair; that she 
suffers from hemiplegia (right side paralysis); that she suffers from attention and 
concentration difficulties; and that she suffers from limitations in abstract and 
complex reasoning, problem solving and information processing. 

At the commencement of the trial, the parties agreed to separate the issues of 
liability (negligence, wrongfulness and causation) from those relating to quantum and 
the trial proceeded on that basis. At the end of the trial, the high court found that both 
appellants had been negligent. The finding of negligence against Dr Chapeikin was 
that he should not have excluded the diagnosis of a stroke which had resolved either 
partially (because of undetected subtle signs) or totally. Instead he ought to have 
appreciated that he was dealing with the possibility of a stroke developing and to 
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have foreseen the possibility of further deterioration of Ms Mini’s condition. He 
should therefore have referred her to hospital and not sent her home. The finding of 
negligence against Dr Sher was that he should have been alive to the fact that Ms 
Mini’s condition had deteriorated since the previous day; that it could deteriorate 
further; and that her blood pressure readings were alarmingly high requiring urgent 
specialised management, treatment and control, and he should therefore also have 
referred her to hospital.The high court found the appellants liable as joint wrongdoers 
‘for such damages which Ms Mini can prove’. In relation to Dr Chapeikin, the high 
court found that his failure to refer her to hospital for specialised assessment and 
treatment materially contributed to her deterioration and ultimate sequelae. In 
addition, it found that in as much as timely admission and treatment would have 
made the effects of her stroke less severe, the evidence established a causal 
connection between Dr Chapeikin’s failure to refer her to hospital and her sequelae. 
In relation to Dr Sher, the high court found that the evidence established that had he 
referred Ms Mini to hospital, it was likely that she would have received hypertensive 
emergency treatment and blood pressure control including stabilisation and 
reduction in a controlled clinical environment. It found that these measures would 
have prevented a further elevation of her blood pressure and prevented further 
deterioration of her condition. And it, accordingly, held that Dr Sher’s failure to refer 
Ms Mini to hospital probably materially contributed to her deterioration. The 
appellants appeal to this court against the high court’s order. They do so with the 
leave of this court. 

Separation of Issues 

Ms Mini was required to show on a balance of probabilities that the outcome for her 
would have been different had either of the two appellants referred her to hospital. 
That she had not done so, is due in part to the separation of the quantum from the 
merits that was agreed between the parties and made an order of court. Since the 
record of the proceedings in the high court does not contain an order, it remains 
unclear on what terms the separation of issues was ordered. All we have is the pre-
trial minute which records that the trial would proceed in respect of issues relating to 
the liability of the appellants for damages allegedly suffered by Ms Mini ‘ie on issues 
relating to wrongfulness, negligence and causation’ and that issues relating to 
calculation of damages must stand over. 

 This criticism is well founded and applies equally to the approach adopted by the 
high court in this matter. This is illustrated by the terms of the order made by the high 
court where it finds the appellants liable, but fails to identify the consequences for 
which they are each liable. Differently put, the court failed to deal with the extent to 
which the alleged negligent conduct of each of the appellants contributed to Ms 
Mini’s pleaded sequelae or deterioration.  

As indicated, Ms Mini’s complaint is not that the appellants caused her stroke, but 
rather that they failed to diagnose and treat her condition correctly and refer her to 
hospital for specialist observation, assessment and treatment.  In view of the 
complaint, it was not sufficient for Ms Mini to merely prove that her condition 
deteriorated as a result of their failure on the grounds alleged, but it was incumbent 
upon her to demonstrate that diagnosing and treating the disease differently would 
have prevented the pleaded sequelae from setting in. Ms Mini alleges in her 
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particulars of claim that had she been referred to hospital, the treatment that would 
have been administered would have included providing support and care; contacting 
a specialist; diagnosing the nature of her stroke; performing an angiogram; 
embolising the blood vessel if a leak is identified and administering appropriate 
medication. The sequelae resulting from the purported negligence of the appellants 
is listed in paragraph 15 of her particulars of claim. To reiterate, the critical 
allegations are that she suffered from deteriorating symptoms of weakness on the 
right side of her body; that she is unable to walk without assistance and confined to a 
wheelchair; that she suffers from hemiplegia; that she suffers from attention and 
concentration difficulties; and that she suffers from limitations in abstract and 
complex reasoning, problem solving and information processing. Whilst most of 
these sequelae appear to be substantiated by the evidence of Dr Hemp, the clinical 
psychologist who testified in support of Ms Mini’s case, no attempt was made to link 
those sequelae to any absence of treatment that she suffered. Ms Mini, furthermore, 
failed to lead evidence to prove that the consequences of the appellants’ alleged 
negligence were the pleaded sequelae. Nor was there any evidence concerning the 
extent to which, if any, her sequelae would have improved if she was given the 
appropriate treatment. 

Ms Mini has led no evidence which vaguely suggests that because of the appellants’ 
failure to refer her to hospital she was denied treatment, which if made available to 
her, would have prevented those sequelae. Ms Mini furthermore led no evidence to 
demonstrate that but for the negligence of the appellants, she would have suffered 
no impairment at all. Although touched upon by Dr Botha in his expert summary, 
none of this was substantiated in his expert testimony. There was accordingly no 
evidential basis for the high court to hold the appellants liable for Ms Mini’s 
impairment. 

However, in the application for leave to appeal, the high court maintained that that 
question relates to quantum and falls to be determined in that phase of the 
proceedings. The effect of that finding is that the damages recoverable would be 
proportional to the cogency of proof of causation. This approach is wrong. Supposing 
the appellants are unsuccessful on appeal and that the matter proceeds on the 
question of quantum, then Ms Mini would have to present evidence establishing the 
extent to which she would have been less impaired had the appellants not acted 
negligently. Quite apart from the fact that that evidence will not relate to calculation 
of damages but rather go to the root of causation, this would mean that the parties 
would have to revisit the very matters on which they have already led evidence, 
despite the fact that Ms Mini presented no evidence, in the first place, to discharge 
the onus relating to how different her outcome would have been had she been 
referred to hospital by one or both of the appellants. This is precisely the kind of 
‘confusion’ on separation that this court sought to caution against in Denel. 

This is precisely the difficulty which Ms Mini faces in this appeal, because even if the 
omission (the appellants’ failure to refer her to hospital) had not occurred, there is 
simply no way of saying that she would have been admitted to hospital, that she 
would have received treatment that was any different from what Drs Sher and 
Chapeikin administered, and that she would have been administered with 
emergency hypertensive therapy or thrombolytic therapy. Even, on the most 
benevolent reading of Lee this is an intractable case in insofar as causation is 
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concerned because there is a complete absence of evidence which demonstrates 
that referring Ms Mini to hospital would in fact have had any beneficial effects 
whatsoever. For these reasons the appeal must succeed. 

The appeal is upheld with costs. The order of the high court is set aside and 
replaced with the following order:‘The plaintiff’s claim is dismissed with costs.’ 

De Villiers v Kapele J Holdings and others [2016] JOL 36191 (GJ) 

Interdictory relief – Requirements – Balance of convenience 

In an urgent application, the applicant sought to interdict the respondent companies 
from taking any further steps to interfere with her shareholding in the companies and 
to inhibit, in particular, the purported deemed offer of her shareholding to the other 
shareholders, as a result of certain provisions in the shareholder's agreement. The 
applicant had begun litigation against the company, in order to challenge the 
termination of her employment. 

Held that the shareholders agreement provided that deemed offers would be triggered 
by specific events. In terms thereof, where a shareholder who was an executive in the 
company was dismissed, resigned or left employment prior to reaching retirement age, 
there would be a deemed offering of that person's shareholding to the remaining 
shareholders. 

In this case, the applicant was seeking to prevent her being irreparably damaged by 
being compelled to submit to a deemed offer, while she was litigating to potentially 
restore her employment relationship, and to establish that she has been the victim of 
fraud by her fellow shareholders. In terms of the agreement, the offer was deemed to 
have been made on the day, but one, before the departure of the relevant shareholder. 
The relevant clause provided that the offer would be open for acceptance for a period 
of 90 business days. The respondent contended that the 90 business days was 
triggered by the event of the deemed offer, and the applicant submitted that it would 
be illogical for the deemed offer to start running before the valuation had been 
established. The court approached the issue on the basis of what made business 
sense. It held that it was most likely that the 90-day period was triggered from the time 
that a full offer could be made inclusive of knowledge of the price. 

The fundamental case which the applicant had to make out was that there would be 
irreparable harm to her if the relief was not granted. Having regard to the applicant’s 
clear right to her proprietary interest, the harm which would take place if interim relief 
was not granted, the absence of an alternative remedy, and the balance of 
convenience, the Court was satisfied that the relief sought was appropriate. 

Systems Application Consultants (Pty) Limited trading as Securinfo v Systems 
Applications Products AG [2016] JOL 36187 (GJ) 

Security for costs – Effect of failure to furnish within stipulated time 

As plaintiff in the main action between the parties, the applicant had sued the 
respondent for compensation for the loss caused to it by the respondent’s delictual 
interference with an agreement concluded between the applicant and a subsidiary of 
the respondent. 
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In terms of section 13 of the Companies Act 63 of 1971, the respondent then applied 
for an order that the applicant provide security for the respondent’s costs of the action. 
The dismissal of that application led to a successful appeal to the full bench. Attempts 
by the applicant to challenge that decision in further appeals were unsuccessful. 

The applicant not having furnished security for costs, the respondent successfully 
applied for the dismissal of its claim. However, the applicant then successfully 
appealed against the judgment. When the applicant subsequently attempted to furnish 
the security, the respondent refused to accept it on the ground that it was furnished 
outside of the one-month period provided for in the order. The respondent contended 
that the one month period remained in force despite the fact that the action had been 
dismissed, whereas the applicant argued that the dismissal of the action resulted in 
the security for costs order being of no force and effect and only becoming enforceable 
once the appeal succeeded and the action was reinstated. The applicant sought a 
declarator that the respondent had waived its right to security of costs by refusing to 
accept same. 

Held that it had not been shown by the plaintiff that the defendant unequivocally acted 
in a way that was consistent only with an intention to waive. The applicant’s contention 
was therefore dismissed and the Court held that it was entitled at this stage to provide 
security within one month of the order. 

Kale v Carletonville United Taxi Association [2016] JOL 36188 (GJ) 

Non-joinder – Postponement – Wasted costs – Liability for 

In the present application for final interdictory relief, the respondent raised the issue of 
non-joinder. The Court granted the applicant condonation for the late filing of its 
replying affidavit, and granted it 10 days to deliver its further affidavit to the replying 
and supplementary replying affidavits. Although the balance of the issues were 
postponed, the Court considered it appropriate and in the interests of justice that it 
determine the pointin limine, rather than postponing it along with the remaining issues. 
Its decision in respect of the wasted costs of the postponement, was to be handed 
down simultaneously with the determination regarding the non-joinder issue. 

The applicant was the holder of a licence in respect of a vehicle, as envisaged in the 
National Land Transport Act 22 of 2000. When it purchased a new vehicle, it advised 
the respondent that it intended to use the licence in respect of the new vehicle. The 
respondent raised various objections in that regard. As far as the non-joinder point 
was concerned, the respondent stated that the vehicle reflected in the licence was not 
the vehicle used by the applicant, but is utilised at all relevant times by a third party 
(“Khumoeng”) who claimed the rights to the operating licence. Therefore, the 
respondent contended that Khumoeng would be prejudiced should the Court proceed 
with the application without her joinder. 

Held that in matters of joinder, the requirement of a direct and substantial interest 
refers to an interest in the right which is the subject matter of the litigation and not 
merely a financial interest. The Court found no merit in the respondent’s averments. 
Khumoeng’s alleged interest in the matter did not qualify as a direct and substantial 
interest. The point in limine therefore failed. 
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As far as costs of the postponement were concerned, the Court found that the 
postponement was occasioned by the respondent’s own conduct and therefore it was 
ordered to pay wasted costs. 

Wong v Ronald Bobroff and Partners Incorporated and others [2016] JOL 
36196 (GJ) 

Attorneys – Contingency fee agreement – Validity 

The applicant was injured in a motor vehicle accident. He concluded a contingency 
fee agreement with the first respondent, a firm of attorneys. A key term of the 
agreement was that the first respondent would not charge the applicant any fee for its 
services in pursuing his claim with the fourth respondent. But should he be successful, 
the first respondent would take 30% of the capital sum awarded to him. 

Aggrieved at what the first respondent charged him for its services, the applicant 
approached the Court for the contingency fee agreement to be declared invalid and of 
no force and effect. In essence, the applicant was awarded R1 155 056,50 by the 
fourth respondent but only received R439 110,26 in cash. The rest of the money 
received on his behalf was utilised for disbursements to a medical aid and fees for the 
first respondent plus VAT on the fees. The applicant believed that some 
disbursements were not incurred and some of the amounts reflected for 
disbursements were inflated. 

The first respondent indicated that it only wished to challenge the application on the 
basis that the applicant’s claim had been extinguished by prescription. 

Held that the party who relies on prescription as a defence to the claim bears the onus 
of showing on a balance of probabilities that, as at the date upon which summons or 
notice of motion was served, the debt had prescribed. 

The applicant raised his complaint with the Law Society on 1 August 2007 but it failed 
to inform him that the contingency fee agreement was unlawful. Instead, it informed 
him that all he could do was ask that a bill of costs be drawn up and taxed. It ignored 
his concern about the legality of the contingency fee agreement and shifted the focus 
to the issue of unethical conduct. Faced with that advice from the Law Society, the 
applicant did not know of his claim against the first respondent on 1 August 2007, nor 
could it be said that he was deemed to have had such knowledge had he exercised 
reasonable care. His claim against the respondents had therefore not prescribed. 

The contingency fee agreement was held to be invalid. The first respondent was to 
deliver to the applicant a fully itemised and detailed accounting reflecting the 
reasonable fees and disbursements incurred by the first respondent. It was also 
ordered to pay the applicant a sum of R336 547,32 (being the attorney and own client 
monies retained by the first respondent over and above the party and party costs 
recovered). 

Wile and another v Member of the Executive Council for the Department of 
Home Affairs, Gauteng and others [2016] JOL 36278 (WCC) 

Provisional sentence proceedings – Nature and purpose – Foreign court order – 
Recognition of 
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In provisional sentence proceedings, the first plaintiff sought an order directing the 
respondents to authorise the employees of the Department of Home Affairs in 
Johannesburg to give effect to a judgment granted by a German court recognising the 
adoption of the first plaintiff by the second plaintiff. 

Held that the use of the provisional sentence procedure by the plaintiffs was entirely 
inappropriate. Provisional sentence is primarily a mode of procedure providing a 
creditor with a speedy remedy for the recovery of monies due where the plaintiff is 
armed with sufficient documentary proof of claim in the form of a liquid document. The 
foundation of such a remedy is the existence of a liquid document which establishes 
a fixed and determinate sum of money. In the present case, the plaintiffs sought no 
relief sounding in money and the enforcement of the foreign judgment concerned the 
question of the first plaintiff’s status, more particularly, the names by which she was 
entitled to be known as. 

Two main issues fell to be determined: firstly, the procedural question of whether the 
plaintiffs could obtain the relief they sought through the provisional sentence 
procedure; and secondly, assuming that to be the case, whether, on the papers, the 
plaintiffs had made out a case that the German court’s order should be recognised, to 
the limited extent sought. 

On the procedural issue, the court held that the interests of justice and those of the 
parties were best served by simply treating the present proceedings as application 
proceedings. 

In respect of the second issue, the court was satisfied that the limited recognition of 
the foreign judgment sought by the first plaintiff would not offend against public policy 
in this country. The order of the German court was therefore recognised. 

 

Mbhele NO v Smith [2015] JOL 33822 (FB) 
Default judgment – Warrant of execution – Application to set aside –Refusal of – 
Appeal against refusal 

Appeal-Default judgment – Warrant of execution – Application to set aside –Refusal 
of – Appeal 

 

The present appeal was against the dismissal of an application, in terms of section 62 
of the Magistrate’s Courts Act 32 of 1944, for the setting aside of a warrant of execution 
against property. The warrant was issued pursuant to default judgment being granted 
against the appellant. The appellant approached the court a quo in terms of section 
73 of the Act for the suspension of the execution of the default judgment, but the 
parties then concluded an agreement in terms of which the section 73 application was 
withdrawn and the appellant undertook to pay the capital amount and costs by way of 
monthly instalments. The agreement was made an order of the court a quo. Although 
the arrangement continued without problems arising, some five years later, the sheriff 
for the relevant district attached and removed property belonging to the appellant on 
the strength of a re-issued warrant. By then, the appellant had already paid a total 
amount of R57 000 to the respondent. That led to the launching of the section 62 
application. 
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Held that the issues in dispute were whether the settlement agreement constituted a 
novation of the default judgment; whether or not the appellant’s indebtedness to the 
respondent, in terms of the agreement, was extinguished as at the date of the warrant 
of execution in question; and whether or not the interest levied exceeded the capital 
amount and, as such, offended the in duplum rule and was, therefore, in law not 
payable. 

The appellant relied on novation in the form of compromise insofar as she, in effect, 
contended that the settlement agreement changed the initial judgment by, inter alia, 
not making provision for payment of interest and by only referring to the capital amount 
and costs. The question of whether or not the judgment novated the contract 
depended on whether or not the judgment wholly replaced the contractual rights and 
liabilities of the parties inter se. An order in terms of section 73 of the Act normally 
does not have the effect of novation and only gives the judgment debtor the 
opportunity to pay the judgment debt in affordable instalments. It does not entail, as a 
general rule, the replacement of the original court order. Compromise is a settlement, 
by agreement, of disputed obligations whether contractual or otherwise. There must 
be a dispute for a compromise to take place. Without a dispute there can be no 
compromise. However the contract may be described by the parties, the court looks 
at the substance rather than the form in order to decide whether a particular obligation 
or dispute has been compromised. In the determination of the issue of novation the 
court is not concerned with the intention of the parties but with the effect of the new 
agreement or judgment on the earlier agreement or judgment. The judgment in this 
case had not been rescinded or rectified. While the appellant requested the 
amendment of the warrant to reflect actual indebtedness, the Court did not have 
adequate information at its disposal to make such an order. 

The appeal was dismissed. 

Danielson v Human and Another (19118/2015) [2016] ZAWCHC 92 (1 August 
2016) 

Judgments-foreign- recognising and enforcing  

The applicant seeks an order recognising and enforcing a judgment against the 
respondents of the United States District Court, Western District of North Carolina 
(Charlotte Division) handed down in his favour on 2 May 2014 (‘the judgment’). 

The respondents admit the judgment and the amounts awarded therein; that it is final 
and conclusive and no appeal is pending; that they are out of time to apply for its 
rescission; and that they have made no attempt to have it rescinded. 

There is also no suggestion that the judgment has become superannuated or was 
obtained by fraudulent means; or that it involves the enforcement of any penal or 
revenue law of the United States of America (the six jurisdictional requirements for 
enforcement of a foreign judgment are set out in Jones v Krok [1994] ZASCA 
177; 1995 (1) SA 677 (A) at 685B-E). 

The respondents raised four grounds of opposition to the relief sought. Of these, two 
were fairly not pursued in argument (they pertained to whether the respondents had 
notice of the proceedings against them which culminated in the judgment and 
whether the American court had international competence over them). 
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The only issues which therefore remain to be determined are: (a) whether the 
provisions of the Protection of Businesses Act 99 of 1978 (‘the Act’) apply to the 
recognition and enforcement of the judgment (and consequently, whether ministerial 
permission is required as a jurisdictional fact for the relief sought); and (b) whether 
the judgment contains a ‘punitive element’ which for this reason makes its 
recognition and enforcement contrary to South African public policy. 

The applicant is a businessman residing in Colorado Springs, United States of 
America. The respondents, who are brothers, are businessmen residing in Strand 
and Somerset West respectively. 

The applicant and respondents previously concluded various contracts in a joint 
venture to develop and market hybrid battery technology in the United States. The 
respondents were the inventors of the technology as well as its marketers. The 
applicant invested USD 1 million in the venture and in return acquired various 
ownership interests, the position of managing director in one of the entities involved, 
and exclusive licencing rights to the hybrid battery technology. 

The business relationship soured and on 12 December 2012 the applicant (in 
person) instituted civil proceedings against the respondents, which culminated in the 
judgment (granted by default) in which the applicant was awarded damages of USD 
859 595.51, trebled to USD 2 578 786.51 as well as costs of USD 492.14. 

The judgment 

The aforementioned extract from Joseph’s work supports the expert opinion of Prof 
Blakey and, to my mind, places the trebling provision in RICO, at most, into the 
category of aggravated compensatory damages, which are therefore not strictly 
punitive in nature. 

Moreover, one should not lose sight of what the judge in the American court in the 
present matter reasoned and what he specifically excluded in making the award. 
First, he stated that treble damages are designed to fully compensate a plaintiff for 
intangible injuries where actual damages are often speculative and difficult to prove. 
He thus declined to assess damages for what he called ‘the exclusive patent 
rights’ promised to the applicant. Second, he refused to award pre-judgment interest 
because the remedial nature of the treble damages provision ‘already serves the 
corrective purpose’. Third, he declined to award the applicant any amount based on 
violations of State Law because this would result in the duplication of the award. 

It seems to me that the treble damage provision is designed to compensate a plaintiff 
for his entire loss suffered (including those components which of their nature are 
difficult to quantify). It is not strictly punitive in the sense that its purpose is to, in 
addition, punish the defendant because of his reprehensible behaviour. As was held 
by Kirk-Cohen J in Jones v Krok supra, the mere fact that awards are made by a 
foreign court on a basis not recognised in South Africa does not mean that they are 
necessarily contrary to public policy. Put differently, that a particular formula to fully 
compensate a plaintiff for actual loss suffered is not familiar to South African legal 
practice is not for that reason alone justification for the conclusion that the damages 
are impermissibly punitive in nature. 

I thus find that the recognition and enforcement of the judgment of the American 
court is not precluded by public policy. 
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I accordingly make the following order:1. The judgment handed down in favour of the 
applicant against the respondents by the United States District Court, Western 
District of North Carolina, Charlotte Division, dated 2 May 2014 is hereby recognised 
and enforced.2. The respondents are directed to pay the applicant, jointly and 
severally, the one paying, the other to be absolved: 

2.1 The sum of USD 2578786.51 (two million five hundred and seventy eight 
thousand seven hundred and eighty six United States dollars and fifty one cents); 

2.2 The sum of USD 492.14 (four hundred and ninety two United States dollars and 
fourteen cents); and 

2.3 Interest on each of the amounts aforesaid at the rate of 15.5% per annum from 2 
May 2014 until 1 August 2014; from 2 August 2014 until 29 February 2016 at the rate 
of 9% per annum, and thereafter at the rate of 10.25% per annum until date of 
payment in full in terms of section 1 of the Prescribed Rate of Interest Act 55 of 
1975. 

3. The respondents are directed to pay the costs of this application, jointly and 
severally, the one paying, the other to be absolved. 

City of Tshwane Metropolitan Municipality v Afriforum and Another CCT 157/15 

Appeal- interim order-appealable-appealability determined in terms of the 
constitutionally-prescribed interests of justice standard.  The common law standard 
of appealability, that required an interim order to be final in effect and dispositive of a 
substantial portion of the issues, is but one of the factors to be considered in 
determining appealability.   

The Constitutional Court handed down its judgment concerning an order of the Full 
Court of the Gauteng Division of the High Court, Pretoria which restrained the 
Tshwane Metropolitan Municipality (Municipality) from removing old street names 
and directing it to restore those already removed.  This was to be done, pending the 
finalisation of review proceedings concerning the validity of the Municipality’s 
decision to alter the street names.   

The Municipality’s underlying reason for removing those names was to pave the way 
for street names that recognised the heroes and heroines of previously 
disadvantaged people.  Afriforum challenged the removal in the High Court, before 
Prinsloo J, on the basis that the Municipality failed to facilitate a proper public 
participation process and to observe the principle of legality.  Afriforum’s review 
challenge was accompanied by an application for an interim interdict to suspend the 
removal of street names pending the review challenge.  This was prompted by the 
need to protect the constitutional right of the Afrikaner people to enjoy their culture 
and to avert the irreparable harm that could flow from the removal of the old street 
names.  Afriforum also submitted that the failure to grant the interim order would 
harm their environmental rights.  Prinsloo J granted the interim interdict.   

On appeal before the Full Court, Jordaan J (with Pretorius J and Molefe J 
concurring) not only endorsed the order of Prinsloo J, but also granted punitive costs 
against the Municipality.  The Supreme Court of Appeal dismissed an application for 
leave to appeal with costs.   
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A majority judgment by Mogoeng CJ, concurred in by Moseneke DCJ, Bosielo AJ, 
Jafta J, Khampepe J, Madlanga J, Mhlantla J, Nkabinde J and Zondo J, upheld the 
appeal and set aside the orders made by Prinsloo J and Jordaan J.   

Leave to appeal was granted on the basis that the interim order was appealable.  
The Court held that unlike before, appealability is to be determined in terms of the 
constitutionally-prescribed interests of justice standard.  The common law standard 
of appealability, that required an interim order to be final in effect and dispositive of a 
substantial portion of the issues, is but one of the factors to be considered in 
determining appealability.  The latter test should under no circumstances be directly 
or indirectly elevated to the level of the constitutional interests of justice standard.  
The majority concluded that it was in the interests of justice that leave to appeal be 
granted.   

This conclusion was, among other things, supported by the other Courts’ failure to 
have proper regard for considerations of separation of powers and the Municipality’s 
very strong prospects of success on appeal.   

On the merits, the majority held that Afriforum had failed to demonstrate that 
irreparable harm would ensue should the interim order not be granted.  The 
reinstatement of the old street names could still be ordered by the review court 
should it decide in favour of Afriforum.  Furthermore, the majority held that Afriforum 
had failed to show that the balance of convenience favoured the grant of the interim 
order.  On the contrary, the Municipality has demonstrated that its constitutional and 
statutory powers to rename streets and determine the use of its budget had been 
unjustifiably encroached on by the Full Court.  This is constitutionally permissible 
only in the clearest of cases, where an applicant had made a strong case for the 
interim order or where bad faith or fraud or corruption have been shown to underlie 
the impugned decision of an institution like the Municipality.  This was not the case 
here.   

In a dissenting judgment, Froneman J and Cameron J disagreed with the judgments 
written by Mogoeng CJ (first judgment) and Jafta J (third judgment).  Their judgment 
started by appreciating that the wounds of colonialism, racism and apartheid run 
deep and that the insensitivity to the continuing wounds by those who were not 
subject to these indignities could only exacerbate the fraughtness.  However, they 
felt compelled to dissent for two reasons.   

The first was that the correction of the injustices of the past was not best served by 
attenuating well-established and sensible rules and principles for hearing appeals 
against the grant of temporary interdicts.  They held that granting leave to appeal in 
this case extends existing doctrine considerably and this extension is not justified by 
the facts or the law.  The Municipality suffered no irreparable harm, the separation of 
powers was not breached and it is not in the interests of justice to allow a dispute 
about a temporary order to drag on for more than three years, involving nineteen 
judges, with the main review still undecided.   

The second reason was the implication that any reliance by white South Africans on 
a cultural tradition founded in colonial history finds no recognition in the Constitution, 
because that history is inevitably rooted in oppression.  The oppressive history is 
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there.  But the constitutional discountenancing of a cultural history many continue to 
treasure has momentous implications for a substantial portion of our population.  It 
invited deeper analysis than it received in this case.  Froneman J and Cameron J 
noted that there are many cultural, religious or associational organisations that have 
roots in our divided and oppressive past and questioned whether they all were now 
constitutional outcasts, merely because of a history tainted by bloodshed or racism.  
If that is what the Constitution demands, their judgment would wish to see a longer, 
gentler and more accommodating debate than what was had in this case.  Their 
judgment doubts that the transformation of our society under the Constitution would 
be endangered if Afriforum were given space to pursue their objections.  It may 
merely suggest the growing power of our democracy.   

For these reasons they would have refused leave to appeal with costs.   

In a concurring judgment Jafta J while persuaded by the reasons advanced by 
Mogoeng CJ added his own reasons in support of the order.  He held that an 
unquestionably transformative Constitution could not be expected to recognise 
cultural traditions rooted in the racist past.  He contended that such an expectation 
was misplaced and the fact that an oppressive racist history existed at the level of 
fact did not mean that it deserved any recognition in the Constitution.  He disagreed 
that the granting of leave attenuated “well-established and sensible rules and 
principles for hearing appeals against the grant of temporary interdicts” or that it 
extended existing doctrine considerably as suggested in the second judgment.   

In the result the appeal was upheld and the orders of the High Court and the 
Supreme Court of Appeal were set aside and no order for costs was made. 

 

Papane v Van Tonder and others [2015] JOL 33842 (FB) 

Application for default judgment – Notice of intention to defend – Late filing – Vexatious 
proceedings 

Based on the breach of a contract of service, the plaintiff sued the defendants for 
compensation for damages. The defendants raised two special pleas, and a plea on 
the merits. In the main plea, it was averred that the plaintiff’s dismissal from the employ 
of the fourth defendant did not constitute a breach of the terms of his contract of 
employment, but was lawful because he had committed a workplace transaction for 
which he was charged, disciplined and found guilty. 

When the matter first served before the Court, three applications were brought. Two 
of the applications were brought by the plaintiff, seeking to strike out the notice of 
intention to defend as well as the plea and requesting default judgment against the 
defendants. The third was by the fourth defendant, to have the plaintiff declared a 
vexatious litigant. 

The notice of intention to defend was filed after the 10-day period provided for in the 
summons. On the very same day, the plaintiff filed his application for judgment by 
default, but before the application could be enrolled for hearing in open court, the 
defendants filed their plea. The crux of the plaintiff’s case was that because the 
defendants had failed to deliver their notice of intention to defend within 10 days after 
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the service of the summons, the plaintiff was entitled to proceed further against them. 
He contended that their belated notice should simply be ignored. 

Held that the defendants’ notice of intention and the plaintiff’s application for default 
judgment were both filed on the same day. Whether the plaintiff’s application was filed 
before or after the defendant’s notice on that day was of no substantive significance. 
Even if the defendant’s notice was filed after the plaintiff had already lodged his 
application for default judgment the defendant’s notice would prevail over the plaintiff’s 
application. The plaintiff would merely be entitled to claim the wasted costs from the 
defendant. 

In terms of rule 31(4), even when the defendant has failed to deliver notice of intention 
and it is not necessary for the notice of set-down to be served, it is still necessary to 
file such notice of set-down. Where, as in this case, the application for default judgment 
concerned an illiquid claim, the Court and not the registrar first had to hear oral 
evidence in order to decide whether to grant such judgment or not. The Court also 
highlighted various other concerns it had with the particulars of claim, before 
dismissing the application for default judgment. Similar concerns were raised with 
regard to the plaintiff’s application to strike out the notice of intention to defend. The 
plaintiff was shown to have again followed incorrect procedure. The application to 
strike out was also dismissed. 

It being premature to dwell on the merits as set out in the plea, the Court confined its 
judgment to the special pleas raised. The one was res iudicata the other was 
prescription. The Court found the special pleas to be sound, and upheld both. It also 
found merit in the fourth defendant’s application to have the plaintiff declared a 
vexatious litigant, and granted an order to that effect. 

FirstRand Bank Limited v Mdletye and another [2016] JOL 36197 (KZD) 

Default judgment – Declaration that property is executable – Residence of debtor 

In an application for default judgment, the applicant claimed a money judgment along 
with a prayer to declare executable an immovable property owned by the respondents 
and used as their residence. 

The applicant had granted a loan to the respondents to purchase the property, and a 
mortgage bond in favour of the applicant provided security for the loan. The 
respondents admittedly defaulted on their loan obligations by not paying a number of 
monthly instalments. 

Held that the main issue to be decided related to the prayer to declare the property 
executable, with the respondents arguing that judicial oversight should be exercised 
by refusing the prayer. The Court referred to case law in which the factors to be taken 
into account when a court exercises such judicial oversight were set out. It expressed 
the view that granting the order declaring the property executable at the present stage 
would amount to disproportionality between the means used in the execution process 
to exact payment of the judgment debt, compared to other available means to attain 
the same purpose. It was not deemed appropriate to dismiss the application to declare 
the property executable. An adjournment of that aspect of the application along with 
an order that the matter not be set down sooner than six months from the date of 
judgment, was considered appropriate. 

Judgment was granted in favour of the applicant. 
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Pacific Breeze Trading 176 (Pty) Ltd v Claassens and others [2015] JOL 33841 
(FB) 

 Interim interdictory relief – Non-joinder 

Urgent application was made for an interdict preventing the first and second 
respondents from transferring certain property to anyone other than the applicant. The 
application was opposed only by the first respondent. 

Held that the property which the applicant alleged it had purchased from the first 
respondent, had been sold by the first respondent to another entity (“Groline 
Investments”). The first respondent therefore correctly raised the point that as Groline 
Investments had a substantial and direct interest in the matter, it should have been 
joined as a party in the present proceedings. 

The Court was of the view that it would not be in the interests of justice for it to address 
the merits when all affected parties were not before it. It postponed the matter so as 
to allow for the joinder of other interested parties. 

Member of the Executive Council for Health, Gauteng v Lushaba [2016] JOL 
36122 (CC) 

 Court order – Competence – Right to hearing 

The applicant sought leave to appeal against an order in terms of which, as a nominal 
defendant, he was held liable for 100% of the plaintiff’s damages, arising out of the 
wrongful birth of the plaintiff’s son at a State hospital. The applicant challenged the 
ancillary order that he pay costs of the action on attorney and client scale, on the 
ground that it was improperly issued. The application was opposed by the respondent 
who complained about the delay in lodging the application in this Court, following the 
dismissal of the petition by the Supreme Court of Appeal. 

Having ordered the applicant to pay all the costs on a punitive scale, the trial court 
issued a further order directing the applicant to show cause why he should not be 
liable for the costs de bonis propriis in his personal capacity and further directed him 
in the alternative and if he held the view that he should not be held liable personally 
for the costs, that he should identify persons in his department as well as in the office 
of the State Attorney, who should be held personally liable for the costs. In compliance 
with the order the applicant filed an affidavit confirming that two individuals were 
authorised to take decisions on whether to defend actions brought against the 
department – but he did not identify persons who should be held liable. Nevertheless, 
the Court proceeded to order those two and the State Attorney who represented the 
applicant in the action to pay out of their own pockets 50% of the costs which the Court 
had earlier ordered the applicant to pay. 

Held that the order was incompetent for various reasons. First, that was not how 
parties who were not involved in particular litigation should be joined. Second and 
more seriously, the order revealed that the Court impermissibly authorised one of the 
parties before it to exercise a judicial power, as it was left to the applicant to decide 
whether he was personally liable and if he took the view that he should not be 
personally liable, he had to identify persons who should be held personally liable. 

Furthermore, the rule nisi issued did not call any of the parties to show cause why they 
should not be held liable. There was thus no legal basis for the trial court to exercise 
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its judicial authority over them. In punishing the three officials without notice and any 
opportunity to make representations, the High Court breached a principle in our law 
that no one should be condemned without a hearing. 

Turning to the merits, the Court stated that the applicant’s complaint was directed at 
the assessment of the evidence and did not raise a constitutional issue or an arguable 
point of law of general public importance. More importantly, the conclusion reached by 
the High Court on the merits is unassailable. Leave to appeal therefore had to be 
refused – except to the extent of the alternative order on whether the applicant should 
be held personally liable for costs and if not that he should identify persons who should 
be held liable and give reasons for the decision. 

Makhafola v Scania Finance Southern Africa (Pty) Limited[2016] JOL 36329 
(GJ) 

Rescission of judgment – Partial rescission 

The applicant was a surety in respect of certain agreements concluded with the 
respondent. Judgment having been granted against him, he sought rescission thereof. 
He alleges that, after the judgment had been granted, some of the goods were sold 
and R1 522, 627 was received in payment. For the purposes of the rescission, the 
respondent was prepared to agree that the judgment be rescinded to the extent of 
R1 522 627, leaving the balance of R1 070 602,21. 

Held that the question was whether or not partial rescission was competent. The issue 
was whether or not the judgment was capable of being divided into discreet parts so 
that the part, in respect of which there was a possible defence, could be discerned. 
Partial rescission is permissible if the judgment is capable of being divided into discrete 
parts. In the present case, the Court pointed out that rule 32(1)(b) provides that the 
court is empowered upon good cause being shown, to set aside a default judgment 
“on such terms as it seems meet”. 

The Court found grounds for granting partial rescission. 

Acting National Director of Public Prosecution and others v Democratic 
Alliance; In re: Democratic Alliance v Acting National Director of Public 
Prosecution and others (Society for the Protection of our Constitution 
as amicus curiae) [2016] JOL 36123 (GP)  

Democratic Alliance v President of the Republic of South Africa and others 
[2016] 3 All SA 537 (WCC) 

Administrative law – Decision of the President not to invoke the provisions of section 
12(6)(a) of the National Prosecuting Authority Act 32 of 1998 to suspend the Deputy 
National Director of Public Prosecution – Principle of legality – Court must look at the 
process as a whole and determine whether the steps in the process were rationally 
related to the end sought to be achieved and, if not, whether the absence of a 
connection between a particular step is so unrelated to the end as to taint the whole 
process with irrationality. 

Civil procedure – High Court – Jurisdiction – Section 167(4)(e) of the Constitution of 
the Republic of South Africa, 1996 – Only the Constitutional Court may decide that 
Parliament or the President has failed to fulfil a constitutional obligation – Where 
President’s failure to act did not breach an obligation to take action, High Court not 
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prevented from enquiring into the question of whether the President had duly 
exercised his powers. 

Civil procedure – Lis alibi pendens – Requirements – Litigation must be between the 
same parties; the cause of action must be the same; and the same relief must be 
sought in both matters. 

As the official political party in Parliament, the applicant (“the DA”) sought to review 
and set aside the decision of the President not to invoke the provisions of section 
12(6)(a) of the National Prosecuting Authority Act 32 of 1998 (“the Act”) to suspend 
the Deputy National Director of Public Prosecutions (“DNDPP”), Advocate Jiba, and 
to institute an enquiry into her alleged misconduct so as to determine her fitness to 
hold office. An order was also sought substituting the decision of the President with 
one suspending Adv Jiba pending an enquiry into her fitness to hold office to be 
conducted in terms of section 12(6)(a) of the Act. 

The Court identified the issues to be focused on as being whether the President, in 
deciding not to suspend Adv Jiba and hold an inquiry into her fitness to hold office, 
was motivated by ulterior political motives, as alleged by the DA, or whether he had 
properly applied his mind and concluded that it was best to await the outcome of the 
application to court by the General Council of the Bar (the “GCB application”) to have 
Adv Jiba struck off the roll of advocates. 

Two points in limine raised by the respondents were first addressed by the Court. 
The first point was that the present Court had no jurisdiction to deal with this matter 
since it involved the obligations of the President under the Constitution, such 
jurisdiction being exclusively reserved for the Constitutional Court in terms of section 
167(4)(c) of the Constitution. 

The second point was that of lis alibi pendens. The point related to three other matters 
which were pending before the courts, all concerned with the conduct of Adv Jiba. 

Held – Section 167(4)(e) of the Constitution provides that only the Constitutional Court 
may decide that Parliament or the President has failed to fulfil a constitutional 
obligation. The question was whether the alleged failure by the President to employ 
the provision of section 12(6)(a) of the National Prosecuting Authority Act could 
properly be characterised as a failure to discharge a constitutional obligation. The 
Court found that the section does not impose an obligation on the President, but 
confers a power, to be exercised at his discretion. There was therefore no 
constitutional impediment to this Court enquiring into the question of whether the 
President had duly exercised his powers in term of section 12(6)(a) of the National 
Prosecuting Authority Act. 

There are three requirements for the successful reliance on a plea of lis alibi 
pendens. They are that the litigation must be between the same parties; that the cause 
of action must be the same; and that the same relief must be sought in both matters. 
While recognising that not all the requirements of the lis alibi pendens doctrine had 
been satisfied, the respondents argued that courts in general have a discretion to stay 
matters before them, notwithstanding that not all of the traditional elements of the 
defence were met. However, the Court was not persuaded that in the present matter 
the underlying rationale of the doctrine of lis alibi pendens would be applicable. It 
expressed doubt as to whether the doctrine can be triggered by the consideration that 
there are other matters pending in other courts where one or the other kind of relief 
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relating to the future of Adv Jiba to hold office is concerned. The parties were also not 
the same in the three applications referred to. Both in limine defences were therefore 
unsustainable and were dismissed. 

Pursuant to judicial criticism of Adv Jiba in a High Court case, the DA called on the 
President to act in terms of section 12(6)(a) of the Act to suspend and hold an enquiry 
against her. Finding the President’s response to be unsatisfactory, the DA brought the 
present application. It contended that in light of all the serious and repeated judicial 
criticism of Adv Jiba, the decision by the President not to suspend her but to await the 
outcome of the GCB application to strike her from the roll of advocates was unlawful, 
irrational and ought to be reviewed and set aside. The DA argued that the case against 
Adv Jiba was ultimately about the independence and integrity of the National 
Prosecuting Authority (“NPA”), and that the reason Adv Jiba should be suspended and 
investigated was because her continued occupation of her position would undermine 
public faith in the NPA if the allegations against her were proven to be true and would 
encroach upon the actual independence of the NPA. 

One of the DA’s arguments was that the President had relied on reasons which were 
not part of the rule 53 record. The DA submitted that there were two basic reasons 
why the President could not advance new reasons in his affidavit which were not 
contained in his rule 53 record. The first was that those reasons would be ex post 
facto justification and not the true reasons for the decision. Secondly, the DA argued 
that it would be unfair to an applicant for judicial review to be confronted with new 
reasons after it had already nailed its colours to the mast. The Court held that the rule 
that a party being reviewed cannot advance new reasons in his answering affidavit is 
not absolute and courts have often allowed a decision maker to advance new reasons. 
It was found that there was compliance with the requirement that the person affected 
by a decision be informed of the gist of the case which he has to answer. 

The question was whether the President’s decision was unlawful and irrational and 
thus open to be reviewed as procedurally and substantively irrational or whether this 
was a case which was pre-imminently within the domain of the executive, requiring the 
court to be sensitive to and respect the separation of powers. The principle of legality 
demands that public power may only be exercised in accordance with the law. Any 
action which fails to pass the threshold of rationality would be inconsistent with the 
requirements of the Constitution and therefore unlawful. The exercise of power must 
not only be objectively rational but must also be procedurally fair and substantively 
reasonable. Both the process by which the decision is made and the decision itself 
must be rational. Reasonableness and rationality are two distinct concepts. 
Reasonableness is generally concerned with the decision itself, while rationality has 
to do with the reason for the decision. A court must therefore look at the process as a 
whole and determine whether the steps in the process were rationally related to the 
end sought to be achieved and, if not, whether the absence of a connection between 
a particular step is so unrelated to the end as to taint the whole process with 
irrationality. A rationality review therefore is really concerned with the evaluation of a 
relationship between means and end. 

As stated above, the DA’s application was occasioned by the judicial criticism in 
another case. In the present matter, the Court found that while the President had 
before him, not just the record of proceedings and the comments made by the judges 
but has the benefit of Adv Jiba’s response thereto as well as another advocate’s input 
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on the state of affairs in the NPA. The combined information may have caused the 
President, in the exercise of the discretionary powers in terms of section 12(6)(a), to 
deem it advisable to await judicial interpretation which could be achieved in the GCB 
application. That was seen by the present Court as not an abdication of responsibility 
by the President, but a cautious approach dictated by the circumstances. The 
circumstances demanded that the President take a balanced view. His decision was 
therefore not irrational or unlawful. The application was therefore dismissed. 

As far as costs were concerned, the DA argued that it should not be mulcted with 
costs as this was not a spurious application but one brought in pursuit of a 
constitutional issue involving the principle of legality. The general rule in constitutional 
litigation is that unsuccessful litigants ought not to be ordered to pay costs to the State. 
The Court was satisfied that this matter was of considerable public interest as it 
involved the exercise of statutory powers by the head of State. No order as to costs 
was therefore made. 

 

 Appeal – Leave to appeal – Test 

In an application brought by the first respondent (“the DA”), a decision by the Acting 
National Director of Public Prosecutions (“ANDPP”) to discontinue the prosecution of 
the charges against the current President of South Africa was sought to be set aside. 
The Court ordered that the decision be reviewed and set aside. The ANDPP, the 
Director of Special Operations (“DSO”) and the President lodged separate applications 
for leave to appeal the judgment, and seek leave to appeal against the findings of facts 
and / or rulings and / or interpretation of law relating to rationality. The DA opposed 
both applications for leave to appeal. 

Held that section 17(1) of the Superior Courts Act 10 of 2013 provides that leave to 
appeal may be granted where the judge is of the opinion that the appeal would have 
a reasonable prospect of success or there is some other compelling reason why the 
appeal should be heard. None of the arguments raised in the present application met 
those requirements. The Court pointed out that the threshold for granting leave to 
appeal against a judgment of a High Court has been raised in the Superior Courts Act 
10 of 2013. The former test for whether leave to appeal should be granted was a 
reasonable prospect that another court might come to a different conclusion. The test 
currently requires a reasonable prospect that another court would come to a different 
conclusion. 

Concluding that the appeal did not have reasonable prospects of success, the Court 
refused leave to appeal. 

Democratic Alliance v President of the Republic of South Africa and others 
[2016] JOL 36442 (WCC) 

High Court – Jurisdiction – Section 167(4)(e) of the Constitution of the Republic of 
South Africa, 1996 – Only the Constitutional Court may decide that Parliament or the 
President has failed to fulfil a constitutional obligation – Where President’s failure to 
act did not breach an obligation to take action, High Court not prevented from enquiring 
into the question of whether the President had duly exercised his powers – 

Lis alibi pendens – Requirements – Litigation must be between the same parties; the 
cause of action must be the same; and the same relief must be sought in both matters 
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As the official political party in Parliament, the applicant (“the DA”) sought to review 
and set aside the decision of the President not to invoke the provisions of section 
12(6)(a) of the National Prosecuting Authority Act 32 of 1998 (“the NPA Act”) to 
suspend the Deputy National Director of Public Prosecutions (“DNDPP”), Advocate 
Jiba, and to institute an enquiry into her alleged misconduct so as to determine her 
fitness to hold office. An order was also sought substituting the decision of the 
President with one suspending Adv Jiba pending an enquiry into her fitness to hold 
office to be conducted in terms of section 12(6)(a) of the Act. 

The Court identified the issues to be focused on as being whether the President, in 
deciding not to suspend Adv Jiba and hold an inquiry into her fitness to hold office, 
was motivated by ulterior political motives, as alleged by the DA, or whether he had 
properly applied his mind and concluded that it was best to await the outcome of the 
application to court by the General Council of the Bar (the “GCB application”) to have 
Adv Jiba struck off the roll of advocates. 

Two points in limine raised by the respondents were first addressed by the Court. The 
first point was that the present Court had no jurisdiction to deal with this matter since 
it involved the obligations of the President under the Constitution, such jurisdiction 
being exclusively reserved for the Constitutional Court in terms of section 167(4)(c) of 
the Constitution of the Republic of South Africa, 1996 (“the Constitution”). 

The second point was that of lis alibi pendens. The point related to three other matters 
which were pending before the courts, all concerned with the conduct of Adv Jiba. 

Held that section 167(4)(e) of the Constitution provides that only the Constitutional 
Court may decide that Parliament or the President has failed to fulfil a constitutional 
obligation. The question was whether the alleged failure by the President to employ 
the provision of section 12(6)(a) of the NPA Act could properly be characterised as a 
failure to discharge a constitutional obligation. The Court found that the section does 
not impose an obligation on the President, but confers a power, to be exercised at his 
discretion. There was therefore no constitutional impediment to this Court enquiring 
into the question of whether the President had duly exercised his powers in term of 
section 12(6)(a) of the NPA Act. 

There are three requirements for the successful reliance on a plea of lis alibi pendens. 
They are that the litigation must be between the same parties; that the cause of action 
must be the same; and that the same relief must be sought in both matters. While 
recognising that not all the requirements of the lis alibi pendens doctrine had been 
satisfied, the respondents argued that courts in general have a discretion to stay 
matters before them, notwithstanding that not all of the traditional elements of the 
defence were met. However, the Court was not persuaded that in the present matter 
the underlying rationale of the doctrine of lis alibi pendens would be applicable. It 
expressed doubt as to whether the doctrine can be triggered by the consideration that 
there are other matters pending in other courts where one or the other kind of relief 
relating to the future of Adv Jiba to hold office is concerned. The parties were also not 
the same in the three applications referred to. Both in limine defences were therefore 
unsustainable and were dismissed. 

Pursuant to judicial criticism of Adv Jiba in a High Court case, the DA called on the 
President to act in terms of section 12(6)(a) of the Act to suspend and hold an enquiry 
against her. Finding the President’s response to be unsatisfactory, the DA brought the 
present application. It contended that in light of all the serious and repeated judicial 
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criticism of Adv Jiba, the decision by the President not to suspend her but to await the 
outcome of the GCB application to strike her from the roll of advocates was unlawful, 
irrational and ought to be reviewed and set aside. The DA argued that the case against 
Adv Jiba was ultimately about the independence and integrity of the National 
Prosecuting Authority (“NPA”), and that the reason Adv Jiba should be suspended and 
investigated was because her continued occupation of her position would undermine 
public faith in the NPA if the allegations against her were proven to be true and would 
encroach upon the actual independence of the NPA. 

One of the DA’s arguments was that the President had relied on reasons which were 
not part of the rule 53 record. The DA submitted that there were two basic reasons 
why the President could not advance new reasons in his affidavit which were not 
contained in his rule 53 record. The first was that those reasons would be ex post 
facto justification and not the true reasons for the decision. Secondly, the DA argued 
that it would be unfair to an applicant for judicial review to be confronted with new 
reasons after it had already nailed its colours to the mast. The Court held that the rule 
that a party being reviewed cannot advance new reasons in his answering affidavit is 
not absolute and courts have often allowed a decision maker to advance new reasons. 
It was found that there was compliance with the requirement that the person affected 
by a decision be informed of the gist of the case which he has to answer. 

The question was whether the President’s decision was unlawful and irrational and 
thus open to be reviewed as procedurally and substantively irrational or whether this 
was a case which was pre-imminently within the domain of the executive, requiring the 
court to be sensitive to and respect the separation of powers. The principle of legality 
demands that public power may only be exercised in accordance with the law. Any 
action which fails to pass the threshold of rationality would be inconsistent with the 
requirements of the Constitution and therefore unlawful. The exercise of power must 
not only be objectively rational but must also be procedurally fair and substantively 
reasonable. Both the process by which the decision is made and the decision itself 
must be rational. Reasonableness and rationality are two distinct concepts. 
Reasonableness is generally concerned with the decision itself, while rationality has 
to do with the reason for the decision. A court must therefore look at the process as a 
whole and determine whether the steps in the process were rationally related to the 
end sought to be achieved and, if not, whether the absence of a connection between 
a particular step is so unrelated to the end as to taint the whole process with 
irrationality. A rationality review therefore is really concerned with the evaluation of a 
relationship between means and end. 

As stated above, the DA’s application was occasioned by the judicial criticism in 
another case. In the present matter, the Court found that while the President had 
before him, not just the record of proceedings and the comments made by the judges 
but has the benefit of Adv Jiba’s response thereto as well as another advocate’s input 
on the state of affairs in the NPA. The combined information may have caused the 
President, in the exercise of the discretionary powers in terms of section 12(6)(a), to 
deem it advisable to await judicial interpretation which could be achieved in the GCB 
application. That was seen by the present Court as not an abdication of responsibility 
by the President, but a cautious approach dictated by the circumstances. The 
circumstances demanded that the President take a balanced view. His decision was 
therefore not irrational or unlawful. The application was therefore dismissed. 
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As far as costs were concerned, the DA argued that it should not be mulcted with costs 
as this was not a spurious application but one brought in pursuit of a constitutional 
issue involving the principle of legality. The general rule in constitutional litigation is 
that unsuccessful litigants ought not to be ordered to pay costs to the State. The Court 
was satisfied that this matter was of considerable public interest as it involved the 
exercise of statutory powers by the head of State. No order as to costs was therefore 
made. 

Chapelgate Properties 1022 CC v Unlawful Occupiers of Erf 644 Kew and 
another 
[2016] JOL 36105 (GSJ) 

Eviction order – Prevention of Illegal Eviction from and Unlawful Occupation of Land 
Act 19 of 1998 – Provision by City of temporary emergency accommodation – Rights 
of illegal immigrants to temporary emergency accommodation – Illegal foreigners 
cannot per se be precluded from being provided with temporary emergency housing 
in dire situations 

The applicant was the registered owner of immovable property zoned for industrial use 
only. A factory was built on the property, but it was taken over by unlawful occupiers 
as living quarters. As a result, in 2010, the applicant applied for and obtained an 
eviction order against those in occupation of its property. However, the order was 
subsequently rescinded. It was conceded that occupation was unlawful and the issue 
turned on the respective obligations of the applicant and the second respondent (“the 
City”) to provide shelter for those who qualified for protection under the Prevention of 
Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998. 

In August 2012, the court ordered the occupiers to vacate and called on the City to 
show cause why it should not provide temporary emergency housing under its housing 
programme. 

When the present Court was seized with the matter, it raised a concern regarding 
whether foreigners, who had not entered the country legally and who had not applied 
for an asylum seekers permit in terms of the Refugees Act 130 of 1998, were eligible 
for temporary emergency housing. 

Held that the first reason for the concern raised by the Court was because of the 
possible conflict between the Immigration Act 13 of 2002 which declares certain 
categories of foreigners to be illegally in the country and obligations that may be 
imposed on an organ of State (in this case the City) to provide housing for those who 
are indigent. Secondly, the overwhelming number of occupiers in this case were non-
citizens and the number of cases coming before the courts created the risk of indigent 
citizens being unable to secure temporary emergency housing because the limited 
space and financial resources as claimed by the City in its housing report, if correct, 
would be taken by non-citizens who may have no lawful right to be in the country. 

The issue of providing temporary emergency housing is usually linked with the 
attainment of adequate housing on a progressive basis as provided for under section 
26 of the Constitution. Those in desperate situations who face eviction are entitled to 
be afforded access to adequate housing on a progressive basis and all tiers of 
government must take reasonable legislative and other measures within available 
resources to achieve that end. The progressive attainment of adequate housing under 
section 26(1) and (2) is a constitutionally protected second generation socio-economic 
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right. The Court held that illegal foreigners cannot per se be precluded from being 
provided with temporary emergency housing in dire situations. It was made clear that 
the provision of temporary emergency housing does not become the gateway to 
securing for them access to an incrementally progressive housing programme, unless 
their status changes. 

The Court issued an order requiring the unlawful occupiers who were illegal 
immigrants to furnish proof of having applied for a permit to be in the country, failing 
which the City could apply for an order declaring that such person was not entitled to 
continue receiving temporary emergency accommodation. 

Mahaeene and another v AngloGold Ashanti Limited [2015] JOL 34747 (GJ) 

Constitutional law – Access to information – Whether required for protection of rights 
– Whether information susceptible to discovery 

Suffering from silicosis, the applicants were contemplating an action to claim damages 
from the respondent, based, among other grounds, on a failure to comply with 
statutory safety standards. The respondent had been the applicant’s employer, but 
refused to disclose the information requested. In the present application, the 
applicants sought an order in terms of section 82 of the Promotion of Access to 
information Act 2 of 2000, compelling the respondent to disclose specified information. 

The refusal of the applicants’ request was based firstly on section 7(1) of the Act, in 
that the information requested was susceptible to discovery in terms of rule 35 of the 
Uniform Rules of Court. The second ground invoked to justify refusal was that 
stipulated in section 50(1), namely that the record had to be required for the exercise 
or protection of any rights. 

Held that the right to demand information to exercise or protect a right, in our law, 
derives from section 32 of the Constitution. The Promotion of Access to information 
Act gives effect to that constitutional right. 

In this case, the Court found the applicants request to be trumped by section 7(1) 
because the purpose of the request was pertinent to proceedings which had 
commenced in respect of which the applicants had a material interest. The respondent 
acted appropriately by invoking the section to refuse disclosure to the applicants, 
which would have, in the face of those circumstances, amounted to an early discovery. 
On the facts, the applicants did not reasonably “require” the requested information as 
contemplated in section 50(1)(a) for the purpose of obtaining advice regarding their 
possible litigation. 

The application was dismissed with costs. 

Jacobs and others v Minister of Transport and others [2016] JOL 36427 (KZD) 
Answering affidavit – Striking out application 

In July 2014, a rule nisi was issued calling on the respondents to show cause why an 
order should not be granted declaring that the procedure utilised by the respondents 
to deal with applications for operation licences did not comply with the National Land 
Transport Act 5 of 2009. The applicants sought confirmation of the rule so that the 
Regulatory Authority (fourth respondent) would give notice of applications made to it 
for operating licences as prescribed in regulation 17(1) of the Act. 
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Held that the issues in dispute were whether the respondents had complied with the 
requirements of the Act; whether the applications lodged were new applications or 
whether they were renewals of existing operating licences; whether the respondents 
were entitled to review their own decision without complying with section 79 of the Act 
and lastly, whether certain allegations made in the fourth respondent’s answering 
affidavit should be struck out. 

The licences in question were no longer valid and accordingly the applications were 
to be dealt with as new licences. Once it was determined that they were not valid 
renewals, the applications could only be classified as new applications. In the event of 
a new application, there is no discretion left to the Regulatory Entity, which must 
publish the application as per regulation 17(1). 

The court confirmed further that the respondents were not entitled to review their own 
decision without complying with section 79. 

The remaining issue related to the application to strike out. An application to strike out 
remains discretionary in nature. Averments which are scandalous, vexatious or 
irrelevant would be struck out. The court examined the various impugned paragraphs 
of the fourth respondent’s answering affidavit and held that the striking out application 
had to succeed. 

Ruwacon (Edms) Bpk v Departement van Openbare Werke [2015] JOL 33859 
(FB) 

 Jurisdiction-Breach of contract – Claim for payment  

In terms of a tender contract entered into between the parties, the applicant had 
rendered services which included repairs and maintenance to a prison. Payment to 
the applicant was to be made upon production of a certificate issued by the engineer 
appointed for the project. The applicant alleged that the engineer had issued the 
requisite certificate for the amount of R270 460,51, which amount had become due 
and payable but that demand notwithstanding, the respondent had failed to effect 
payment. 

On the basis that it appeared that the contract was not concluded within the jurisdiction 
of this Court, the Court raised the issue of jurisdiction with the parties. 

Held that the forum contractus in the wide sense includes the place where the contract 
must be performed and if such locus solutionis falls within the area of the Court, that 
would be sufficient to found jurisdiction. In the present case, part of the contract was 
to be performed within the area of jurisdiction of this Court. It was the breach of that 
part of the contract which constituted the cause of action in this matter. The Court 
therefore did have jurisdiction in the matter. 

Masango and Another v Road Accident Fund and Others (2012/21359) [2016] 
ZAGPJHC 227 (31 August 2016) 

Fees-Contingency fees- never on  the capital amount 

Fees-Contingency fees- VAT payable-The client does not pay VAT-regardless of 
how the price is structured or quoted, the final price charged by a vendor is inclusive 
of VAT 
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Is a legal practitioner entitled to charge as his or her fess 25% of the capital amount 
recovered for his or her client plus 14% Value-Added Tax (VAT) in terms of a 
contingency fees agreement concluded with the client under the Contingency Fees 
Act 66 of 1997 (the CFA)? This is the first question that was raised by the court. The 
plaintiffs’ attorney in this case, now the intervening party, contends that he is entitled 
to do so and provided for it in an agreement concluded with the plaintiff. It is trite law 
that a contingency fee agreement which does not comply with the CFA is invalid. A 
related and broader question is therefore whether the agreement is valid or should 
be declared invalid. 

The first question has in it two questions rolled into one: firstly, whether a legal 
practitioner may charge 25% of the capital award as fees (the fee question), and 
secondly, whether 14% VAT may be added to the 25% capital amount (the VAT 
question), assuming that the answer to the first question is positive. These questions 
arise in the context of the supervisory power and duty that rest on the court to ensure 
that contingency fees agreements comply with the provisions of the CFA. The CFA 
includes a set of strict controls.  

A material part of the agreement contained in clause 8 provides as follows: 

“The parties agree that if the client is successful in the aforementioned proceedings 
a fee shall be payable to the attorney, calculated at 25% (exclusive of VAT) of the 
total amount awarded and/or obtained by the client in consequence of the 
proceedings. The total amount charged by Renier van Rensburg Inc will therefore be 
25% (fee) on all amounts awarded and/or recovered, add 14% VAT on the fee and 
add all disbursement [sic] (including interest) and the remaining balance will be paid 
to the client.” 

The agreement in this case simply provides for the attorney to charge 25% of the 
capital award as fees. There is no basis in the CFA that authorises or sanctions such 
a provision in fee agreements or such practice by legal practitioners. There is reason 
to believe that the practice of attorneys simply charging 25% of their client’s capital 
award is widespread, especially in personal injury claims. This court has seen many 
such agreements that were handed to it by counsel when seeking to obtain court 
orders to sanction settlements in such claims. The practice is not legal and needs to 
be weeded out. 

An attorney renders professional services and therefore charges professional fees 
for such services rendered. An attorney cannot charge for anything other than the 
services he or she has actually rendered. The services that an attorney charges for 
must thus, of necessity, be specified in his or her account, unless the client, properly 
informed, waives details of the services for which he or she is charged. The fees 
charged must, however, always relate to actual professional services rendered, of 
which the attorney has records and which must be specified when required. One 
cannot think of any basis for charging fees in litigation other than for specified 
services and which are capable of being taxed, when required. 

There is no basis for an attorney in our law to charge as his/her fees a percentage 
(25% or even smaller percentage) of the amount awarded to his client. The CFA 
certainly does not provide such a basis. An attorney can for instance not simply 
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agree with his client to charge 25% or 20% of capital. His charge is neither a 
percentage commission nor a share in the injuries or damages suffered by his client. 
An agreement or practice that makes an attorney a partner in the injuries suffered by 
his client is contra bones mores and is therefore unlawful and illegal at common law 
and under the CFA. Outside the strict confines of the CFA there is no basis for a 
legal practitioner to share in the capital of his or her client’s claim. 

[VAT on Fees (the 25% cap) 

For purposes of the VAT question and the VAT Act the word “fees" appears to have 
the same meaning as “price”. Normal fees and success fees will have meanings that 
correspond to normal price and success price respectively. 

The agreement concluded between the plaintiff and his attorney gives the legal 
practitioner the right to charge 25% of the award (the cap) as fees and then impose 
VAT on top of the 25% cap. The validity of the clause therefore depends, from this 
perspective, on whether the 25% cap, placed on “success fee” as contemplated by 
section 2(2) of the CFA, includes VAT. If it does, the contingency fee agreement will 
be invalid since it contains a material provision which does not comply with the Act. 
On the other hand, if the cap excludes VAT, then the legal practitioner was entitled to 
indicate that fact in the agreement and the agreement cannot be invalid for that 
reason. 

What the client pays to the legal practitioner (vendor) is the “price” (fee). The client 
does not pay VAT, although the price may be structured to account for the VAT 
payable by the legal practitioner (vendor) to SARS. Regardless of how the price is 
structured or quoted, the final price charged by a vendor is inclusive of VAT. This 
court accordingly agrees with Mr C. Badenhorst SC, for the first amicus curiae, that it 
is a common misnomer to state that a client or customer pays VAT. In truth the client 
pays a price (fees) and the vendor (supplier) is the one that pays tax (VAT) on the 
supply. 

Computation of VAT payable by the Vendor 

The manner in which the VAT payable by the vendor (supplier) is computed and paid 
to SARS reinforces the fact that VAT is a tax levied on the supplier and payable by 
him or her. It is not a tax on the consumer (client). The consumer only pays a price 
(fee) which is always inclusive of VAT, unless the three components stipulated in 
section 65 are stated separately. 

It is therefore the legal practitioner (the vendor) who owes the VAT to SARS and not 
his client. VAT output is therefore not a cost to the practitioner which the legal 
practitioner is entitled to recover from the client over and above his maximum fees. It 
is included in the maximum fees that the practitioner is entitled to recover from the 
client. 

Can VAT be excluded from the 25% cap on the basis that it is a “cost” for the 

purposes of section 2(2) of the CFA? 
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This court has already indicated above that value-added tax is not a cost which the 
attorney incurs for the client. 

"The attorney may recover from party and party costs, once he or she has recovered 
the full attorney and client fees, only the reimbursement of his out- of-pocket 
expenses and not fees.” 

It deserves to be made clear that VAT is not an “out-of-pocket expense" for these 
purposes. The effect of the deduction of input tax on purchases from output tax on 
taxable supplies is that ultimately the vendor does not bear any VAT, but rather that 
the consumer ultimately bears the burden of VAT. For this reason it has been said 
that VAT should not generally be treated as a cost to the vendor. 

VAT is therefore not recoverable above the 25% cap imposed by section 2(2) of the 
CFA. As the contingency fees agreement in casu seeks to authorise the plaintiff’s 
attorney to recover VAT above the 25% cap imposed by section 2(2) of the CFA, it is 
for that reason invalid. 

The courts have a responsibility to ensure strict control by ensuring that agreements 
which do not comply with the Act for any reason are not allowed. The responsibility 
of the court to ensure compliance goes beyond any specific point which may have 
been raised. The court should not allow an agreement which is invalid to stand. In 
this case the intervening party (the plaintiffs former attorney) and the amici 
curiae were given notice and invited to address any other basis on which the 
agreement might be invalid. They have done so and the additional bases of potential 
invalidity are dealt with hereunder. 

The courts have repeatedly asserted that common law contingency agreements are 
invalid and that any contingency agreement must comply with the CFA.   

[65] In the result the following order is made: 

(a) The defendant shall pay the amount of R664 000.00 (six hundred and sixty four 
thousand rand) to the plaintiff’s attorney of record in settlement of the plaintiff’s claim. 

The contingency fees agreement entered into between the plaintiff and its attorneys, 
Renier Van Rensburg Inc, the intervening party, is hereby declared invalid and of no 
force and effect. The plaintiffs attorney’s fees in this matter shall be limited to the 
party and party High Court scale as agreed or taxed, which taxed or agreed cost will 
not exceed 25% of the capital amount settled as set out in subparagraph (a) above. 

Molai v Pule Incorporated (31533/2015) [2016] ZAGPPHC 695 (12 August 2016) 

Fees-payable by attoreny to advocate not when RAF pays 

The Plaintiff in this matter seeks to be paid some money after professional services 
were rendered in representing the RAF on instructions of the Defendant, however 
there is no dispute that there are some monies owed to the Plaintiff by the 
defendant. The first bone of contention is whether the parties had a contract in place 
if so whether it was verbal or tacit (implied) kind of contract. The Plaintiff is a 
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practising Advocate who started his practice in 2010 and he has since been 
instructed by the Defendant who is a firm of Attorneys to represent the Road 
Accident fund. 

The Plaintiff does not remember whether they had verbal agreement or tacit 
agreement but from his recollection, when he started to take instructions from the 
Defendant, when he finalise a matter he would allow ninety (90) days for the 
Defendant to get its bill to be taxed and they paid him his invoices that he issued. 

The practice of receiving instructions, do the work and get paid went well since 2010 
until around 2012 when payments did not come as they used to, however he 
continued to render services on behalf of the Defendant until in 2015 when he 
realised that his bill ran to about R317 409.00 and was not paid. He tried to demand 
payment but he would be referred to the accounts department where he could not 
receive joy, until he decided to take action against the Defendant. 

The first issue was: terms of agreement between the plaintiff and the defendant, and 
when do the plaintiff's invoices due and payable by the defendant. The second issue 
is amount that is due and payable by the defendant to the plaintiff. 

The defendant claimed that it could be liquidated if it was to pay advocates account 
before it is paid by the Road Accident Fund, as it is heavily dependent on the 
RAF,yet expect the advocates to survive without payment for long periods of time. 

The Defendant stated that there are two matters where the Plaintiff was paid before 
the RAF paid them but that was a gesture of goodwill. This was in contradiction with 
the Defendant's policy of paying advocates only after having received payments from 
the Road Accident Fund. 

One pressing issue is the amount owed to the plaintiff. He sued for an amount in 
excess of R317 000, however he admit that the defendant made some payments 
since the commencement of this action and it significantly reduced the amount owed 
to a total of approximately R211 661.00. unless the defendant has come to a 
different figure. 

Judgment in favour of the Plaintiff is hereby granted in the amount to be determined 
after taxation within 60 days. Interest on the amount at the rate of 10.5% from date of 
summons to date of payment. Costs of the suit. 

Trustees for the Time Being of the Roy Seawright Trust v Seawright 
(A108/2016) [2016] ZAWCHC 98 (15 August 2016) 

Cost order-appeal against de bonis order-succeeds 

In issue in this appeal is whether the trustees of the Roy Seawright Trust (‘the Trust’) 
should be ordered to pay costs de bonis propriis on an attorney and client scale to 
the 78-year-old respondent, Ms Carolyn Winnifred Anne Seawright, a beneficiary of 
the Trust, following the withdrawal of an application to have the respondent placed 
under curatorship on grounds of alleged prodigality. 
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The respondent’s father, Mr Robert Morton Felix Seawright, established the Trust on 
9 June 1994. On 11 June 2014 the appellants, namely Mr David Cosgrove, Mr John 
Seldon, Mr Richard Harris and the Nedgroup Trust Limited, as trustees of the Trust, 
instituted an application against the respondent to have her declared incapable of 
managing her affairs on the basis of her alleged prodigality. This application was 
made approximately a week before the respondent instituted an action for the 
removal of the appellants as trustees of the Trust on the grounds of their alleged 
misconduct. Following receipt of the answering papers, the appellants withdrew the 
curatorship application but their tender of party and party costs was refused by the 
respondent. This caused the issue of costs to be argued before the Court a 
quo, which ordered the appellants to pay the costs of the application de bonis 
propriis to the respondent on the scale between attorney and client. With leave 
granted on petition the appeal now turns on the costs order made. 

The respondent opposed the curatorship application, disputed that she is a prodigal 
or that she is of unsound mind and took issue with the absence of evidence put up to 
support the application. She stated that the appellants had known for some time that 
she intended to take legal action against them based on her allegations of their 
serious misconduct related inter alia to the establishment of an offshore trust which 
was endowed with more than R8 million from the Trust, with a further distribution 
made from Trust assets of almost R2.5 million. On 13 September 2013 the 
respondent demanded that the appellants resign as trustees of the Trust on grounds 
of this misconduct and that ‘barely a week’ before she instituted summons on 18 
June 2014 in her removal action, the appellants sought that she be declared a 
prodigal. This, she contended, was done with ‘the manifest purpose’ not to safeguard 
her interests ‘but to shield the [appellants] from an enquiry into their alleged gross 
misconduct as trustees’. In her answering affidavit she took issue with  their plea 
filed in response to her removal action in which the appellants claimed she is a 
‘spendthrift’ and made reference to their curatorship application. This, the 
respondent indicated, substantiated her belief that the application was an abuse of 
Court process. Given that she routinely acts upon the advice of a psychiatrist, a 
retired financial advisor and a firm of attorneys, the respondent stated that she has 
not felt or been vulnerable to financial exploitation and that the appellants’ 
curatorship application was consequently one without merit. 

The appeal turns on whether the Court a quo erred in finding that the appellants had 
conducted themselves improperly in failing in their replying affidavit to deal with the 
respondent’s allegations of their irregular dealings and whether the finding that a 
façade was created in their founding affidavit was calculated to conceal that Mr 
Harris was one of the applicants. The respondent opposes the appeal on the basis 
that the appellants acted improperly in bringing the curatorship application, which 
was aimed at disabling her a week before her prosecution of an action to have them 
removed as trustees of the Trust. 

The discretion of a court of first instance to impose costs is one in the ‘strict’ or 
‘narrow’ sense, with the result that a court of appeal is not entitled to substitute its 
decision for the decision of the court a quo simply because the appeal court 
considers its conclusion more appropriate. Instead, it may interfere with a costs order 
made only where there is good reason to do so: where the court a quo did not 
exercise its discretion judicially; where the power conferred on that court is exercised 
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capriciously or upon wrong principle; where a decision is reached which in the result 
could not reasonably have been made by a court properly directing itself to all the 
relevant facts and principles; or where it did not act for substantial reasons. 

Consequently, the conclusion reached by the Court a quo was one which could not 
reasonably have been made having regard to all the relevant facts and principles. A 
punitive costs order on an attorney and client scale against the appellants was 
warranted given the lack of a factual basis put up to support the application, which 
resulted in the subsequent withdrawal of an application which from the outset 
appeared to have lacked merit. However, it is material that the two instances of 
impropriety relied on to justify an order de bonis propriis did not lead the Court a 
quo to find ‘a high or considerable degree of unreasonableness or negligence or 
‘really improper conduct’ on the part of the appellants when the application was 
instituted. The application could not have been lawfully instituted without Mr Harris 
acting jointly with the other trustees, and as much was stated on the papers.  

Furthermore, it was a relevant consideration that the replying affidavit had been filed 
following a decision taken to withdraw the application. The Court a quo did not find 
that there existed a high degree of unreasonableness or improper conduct required 
to warrant a de bonis propriis order being made against the appellants. No finding 
was made that the application was made in bad faith, that the appellants had 
concealed material information from the Court or that they had acted in an improper 
manner in instituting the application. The issue taken with their propriety in the two 
respects did not meet the threshold required to warrant a conclusion that the 
appellants’ conduct was of such an improper nature and so unreasonable as to 
warrant a de bonis propriis order being made against them. In making the order that 
it did it follows that the Court a quo arrived at a result which cannot be sustained on 
the applicable facts and principles. It follows that the order of the Court a quo falls to 
be set aside and substituted with an order that the respondent’s costs in the 
proceedings before that Court be paid on an attorney and client scale by the 
appellants from the assets of the Trust. 

For all of these reasons, the appeal against the judgment and order of the Court a 
quo must succeed. There is however no reason as to why the respondent, given the 
unique circumstances of this matter, should be required to bear any of the costs of 
the appeal, including her own costs in opposing the appeal. Given the facts of the 
matter and the basis for the appeal, I see no reason as to why all such costs should 
not properly be borne by the appellants on an attorney and client scale, payable from 
the Trust estate. Given the issues involved, there is no reason as to why costs 
should not include the costs of two counsel where employed. 

Ndleve v Pretoria Society of Advocates (CCT74/16) [2016] ZACC 29 (1 
September 2016) 

Advocate-name removed yet still practises 

On 1 September 2016 the Constitutional Court handed down judgment in an 
application asking the Court to set aside an order striking the applicant from the roll of 
advocates issued by the High Court of South Africa, Gauteng Division, Pretoria. 
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The applicant, Mr Ralph Patrick Ndleve, was admitted as an advocate of the High 
Court in 2002.  Between 2006 and 2013, the Pretoria Society of Advocates (Society) 
received six complaints against Mr Ndleve alleging malpractice.  The Society then 
applied to the High Court for an order striking Mr Ndleve from the roll of advocates.  
The High Court granted this order on 12 June 2013.  The High Court and the Supreme 
Court of Appeal refused Mr Ndleve leave to appeal against this decision. 
 
Mr Ndleve has since filed five applications with this Court concerning the striking-off.  
He alleges that his fair trial rights were violated during the hearing before the High 
Court. This Court rejected Mr Ndleve’s first four applications for lack of prospects of 
success. In two of those cases, the Society wrote to the Court asking for directions on 
how to respond to duplicative applications. 
 
In a unanimous judgment, the Court held that Mr Ndleve’s present application is no 
different from the previous four and that it should likewise be dismissed.  The Court, 
however, noted with concern that Mr Ndleve continued to practise after being struck 
off the roll and that he is indeed still listed as an advocate of the Pretoria Bar.  The 
Court thus emphasised the gravity of Mr Ndleve’s conduct.  It also pointed to the duty 
of the Society to both the public and the courts to take appropriate steps to stop Mr 
Ndleve from practising. 

These detailed his practices of taking instructions directly from lay clients without 
being briefed by an attorney, taking money from clients without the intervention of an 
attorney and stealing money intended for his clients’ creditors. The Society applied to 
the High Court for an order striking his name off the roll of advocates.  On 12 June 
2013, the High Court (Ebersohn AJ; De Vos J concurring) granted the order with 
costs.The applicant then sought leave to appeal from the High Court.  He submitted 
that he was denied a fair hearing and that a failure of justice had occurred as the 
Court had refused to allow him to file a supplementary affidavit.  The Society had not 
afforded him an opportunity to call and cross-examine witnesses before approaching 
the High Court to strike him off.  On 8 July 2015, the High Court, noting that the 
applicant had confessed to stealing money from his clients, and that he was not 
entitled to submit a supplementary affidavit or to call and cross-examine witnesses 
before the proceedings to strike him from the roll, refused leave to appeal with 
costs.  The applicant then sought leave to appeal from the Supreme Court of 
Appeal.  It likewise refused leave with costs. 

He then approached this Court.  The present application is not his first.  Over the last 
year, he filed five applications with this Court targeting the High Court’s striking-off 
decision of 12 June 2013.  The previous four applications were all dismissed as 
bearing no prospects of success.  

The Court notes with deep concern that the applicant appears to have continued 
practising as an advocate despite being struck from the roll of advocates.  This 
appears from an entirely unrelated application lodged in this Court in 2015.There, the 
applicant was mentioned as counsel for the accused before the lower courts.  The 
founding affidavit in that case makes clear that the applicant was still practising as an 
advocate on 4 October 2013 – four months after his striking off. 
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While the general rule is that an order is suspended while under appeal, the 
applicant filed an application for leave to appeal in the High Court only on 
7 February 2014.  The dies for filing his application for leave to appeal in the 
High Court had expired by no later than 4 July 2013. This means that at the time he 
was actively representing two accused in October 2013, there was an enforceable 
order of the High Court striking him from the roll.  His appearance was unlawful and 
imperilled the fairness of the criminal proceedings in which he appeared. 

The litigant that successfully obtained an order striking the applicant from the roll of 
advocates is the Society.  It is for the Society to take appropriate steps in the High 
Court to stop the applicant’s unavailing stream of litigation – and to stop him 
appearing in courts on behalf of accused and other parties.  The Society owes that 
duty to the Court, and to the public. Advising the Society on its role in the practical 
steps it must take to fulfil this duty is not something the Court can undertake.  This 
Court’s Registrar is directed to draw this judgment and order to the attention of the 
Society and to the attention of the Judge President of the Gauteng Division of the 
High Court of South Africa. 

Order The application for leave to appeal is dismissed. 

 

Baliso v Firstrand Bank Limited t/a Wesbank [2016] ZACC 23 
National credit act-Credit agreement — instalment agreement — compliance — 
jurisdictional requirement — section 127 of the National Credit Act — exception — 
probable receipt by the reasonable consumer in opposed matters determined by way 
of evidence at the trial — appealability of a dismissal of an exception 
— Zweni requirements — leave for appeal refused 

The Constitutional Court handed down judgment in an application for leave to appeal 
against the dismissal of an exception in the Western Cape Division of the High Court 
(High Court).  The ground for the exception was that a statutory notice in terms of 
section 127 (2) of the National Credit Act 34 of 2005 (NCA) by ordinary mail is 
insufficient and not in compliance with the provisions of the NCA. 
 
First Rand Bank (Bank) instituted action against the applicant, Mr Baliso, for payment 
of an amount of R224 880.27 allegedly outstanding in terms of a credit agreement 
under the NCA.  The Bank alleged that it caused a notice in terms of section 127(2) of 
the NCA to be sent to the applicant and attached a copy of the notice to the particulars 
of claim.  After filing a plea that contained an allegation that the notice was sent by 
ordinary mail only, the applicant also filed an exception to the claim, as lacking 
averments necessary to sustain a cause of action.  The High Court held that notice 
under section 127(2)(b) served a different purpose to that under section 129(1)(a) of 
the NCA and dismissed the exception.  The High Court and later the Supreme Court 
of Appeal refused leave to appeal. 
 
In the majority judgment by Froneman J, (Moseneke DCJ, Cameron J, Mhlantla J, 
Khampepe J, Madlanga J, and Nkabinde J concurring) the Court noted a procedural 
obstacle to the applicant in relation to the attributes of an appealable judicial decision 
citing the requirements laid out in Zweni v Minister of Law and Order, 1993 (1) SA 523 
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(A).  This required the judgment to be final in effect and not open to change by a court 
of first instance; definitive of the right of the parties; and dispositive of a substantial 
portion of the relief sought in the main proceedings.  Even though there is merit in the 
submission that there exists no good reason to differentiate materially between the 
method of complying with the section 127(2) notice requirement and that under section 
129(1)(a)(i), this is an opposed matter, not an unopposed application for default 
judgment.  The outcome of the exception will have no final effect on the issues 
between the parties.  Even if the exception is upheld, the respondent should have the 
opportunity to amend its particulars of claim. 
The question of probable receipt of the section 127(2) notice by the applicant, or of it 
probably coming to the attention of the reasonable consumer, are issues that must be 
determined by way of evidence at the trial.  The exception procedure was 
inappropriate in the circumstances and leave to appeal was refused. 
  
In a dissenting judgment in which Mogoeng CJ, Bosielo AJ and Jafta J concurred, 
Zondo J took the view that leave to appeal should be granted because the matter 
raised important constitutional issues and there were reasonable prospects of success 
for the appeal.  Zondo J focussed on the decision by the High Court that the Bank had 
complied with section 127(2) of the NCA.  He held that that decision was final and 
appealable because it related to jurisdiction and a decision on jurisdiction is 
appealable.  This conclusion was based upon an interpretation of sections 127 and 
130 (3) and (4) of the NCA. 
 
With regard to the appeal, section 127(2) of the NCA obliges a credit provider who has 
received a certain notice from a consumer or who has received back from a consumer 
the goods that are the subject of a credit agreement to give the consumer a written 
notice setting out the estimated value of the goods and any other prescribed 
information.  The merits of the matter concerned the question whether the Bank had 
complied with section 127(2) of the NCA when it sent such a notice to Mr Baliso by 
ordinary mail.  Zondo J held that that did not constitute compliance with the section.  
He held that such a notice must be sent in the same way as a notice by a credit 
provider to a consumer in terms of section 129 of the NCA as decided in previous 
cases by the Constitutional Court concerning compliance with section 129.  Those 
cases have held that sending a section 129 notice by ordinary mail is not compliance 
with section 129.  Zondo J also held that as compliance with section 127(2) is required 
to precede the sale by a credit provider of the goods by public auction and the Bank 
had already sold Mr Baliso’s motor vehicle, this means that the Bank would not be 
able to comply with section 127(2) anymore even if it was given a chance to do so.  
Therefore, Zondo J concluded that there would be no point in giving the Bank a chance 
to comply with the section and the correct order would be to uphold the appeal with 
costs and replace the order of the High Court with one dismissing the Bank’s action 
with costs. 
 
Neuro Learning Link v Biolink (Pty) Limited and another 
[2016] JOL 36398 (FB) 
Interdicts-Final interdict – Requirements 

The applicant was a sole proprietorship whose proprietor had developed a software 
programme to provide neurotherapy to children and adults who suffer from learning 
and concentration disabilities. The applicant challenged the respondents’ right to be in 
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possession of and / or to use a License File Generator (“LFG”), a software utility 
programme that enabled one to install the BioWiz software programme on a computer. 

An order was sought compelling the respondent to destroy the LFG from his personal 
computer, or any other copy he might have, interdicting the respondent from installing 
and distributing any copies of the software programme, and related relief. 

Held that the nature of the remedy was that of a final and permanent interdict. The 
requirements in that regard are a clear right on the part of the applicant; an injury 
actually committed or reasonably apprehended; and the absence of any other 
satisfactory remedy available to the applicant. 

In motion proceedings the affidavits constitute both the pleadings and the evidence 
and the issues and averments in support of the parties’ cases should appear clearly 
therefrom. The applicant in application proceedings must make out his / her case in 
the founding affidavit. The founding affidavit must contain sufficient facts in itself upon 
which a court may find in the applicant’s favour. An applicant must stand or fall by his 
founding affidavit. Fresh allegations cannot be made in the replying affidavit. 

In the present matter, the applicant failed to prove the first two requisites for a final 
interdict and therefore, the application was dismissed. 

Member of the Executive Council for the Department of Health, Eastern Cape 
Government v Ndaliso [2016] JOL 36429 (ECG) 
Prescription – Evidence- Claim for damages  

The respondent had sued the appellant for damages, alleging that the appellant, 
through its medical and hospital staff, negligently failed to provide him with proper 
medical care and treatment. According to the respondent, during a surgical procedure 
to his knee, a foreign body became lodged in his knee and the medical staff failed to 
notice or prevent that from happening. He alleged that as a result, he suffered a 
significant degree of injury involving the articular surfaces of the knee for 
approximately seven years. 

In a special plea, the appellant averred that the respondent’s claim had prescribed, as 
the action had not been brought within the three-year period stipulated in the 
Prescription Act 68 of 1969. It was averred further that the respondent was barred 
from proceeding with his action due to his failure to comply with the provisions of 
section 3(2)(a) read with 3(4)(a) of the Institution of Legal Proceedings Against Certain 
Organs of State Act 40 of 2002. The special plea was dismissed by the trial court which 
found that the debt had only become due during June 2011 when the foreign object 
was allegedly discovered and surgically removed from respondent’s knee. The Court 
found therefore, that the respondent had complied with the provisions of section 3(2) 
of the Act by giving the requisite notice to defendant during June 2011 within six 
months of the debt having become due. That led to the present appeal. 

Held that the trial court had acceded to the appellant’s submission that the issue of 
whether condonation was first required should be argued separately. However, the 
Court then proceeded, without hearing evidence in that regard, to find as a fact that 
the debt only became due during June 2011 when the foreign body was discovered. 
It erred in so doing. Such a finding could not have been made based merely on the 
allegations in the pleadings. A decision as to when the plaintiff acquired knowledge of 
the facts from which the debt arose and as to whether he could have acquired such 
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knowledge at an earlier stage by exercising reasonable care would depend upon a 
consideration of all the circumstances relevant to his conduct. 

The appeal was thus upheld. 

Ngubo NO v Ndlovu (Ithala Development Corporation Limited intervening) 
[2016] JOL 36430 (KZP) 
Interdicts-Interdictory relief – Final relief – Non-disclosure of material facts – 
Consequence 

Property owned by a trust was occupied by virtue of documents described as 
Permissions To Occupy (“PTO”s). The respondent was granted a PTO in 1983 in 
respect of the property, allowing it to conduct a weaving factory and shoe shop. 

Alleging that the PTO had been transferred to her, the applicant sought a rule nisi 
calling on the respondent to show cause why the respondent should not be interdicted 
against entering and occupying the property. 

Held that an applicant for a final interdict must prove a ‘clear right, injury actually 
committed or reasonably apprehended, and the absence of any other ordinary remedy’ 
available to the applicant. In the present matter, it was the clear right which was in 
issue. The question was whether the applicant or the respondent was the present 
holder of a PTO in relation to the property. 

What the applicant did not disclose in the founding affidavit was that, after the order 
for his eviction was granted, he concluded what was termed a settlement agreement 
with the respondent. The consequence of the failure of the applicant to bring the 
existence of the settlement agreement and the facts surrounding it to the attention of 
the court which heard the application for interim relief was that the present application 
was dismissed with costs on a punitive scale. 

NOVA PROPERTY GROUP HOLDINGS LTD AND OTHERS v COBBETT AND 
ANOTHER 2016 (4) SA 317 (SCA) 
 
Appeal — Appealability — Interlocutory order — Appeal would resolve real issue 
between parties on which there is conflicting precedent — Appealable under s 17(1) 
of Superior Courts Act 10 of 2013.  
Companies — Records — Access — Securities register — Right of access 
unqualified — Motive of person seeking access to register irrelevant — Right not 
subject to PAIA — Companies Act 71 of 2008, s 26(2); Promotion of Access to 
Information Act 2 of 2000. 
The court was called upon to decide whether s 26(2) of the Companies Act 71 of 
2008 — which allows public access to a company's securities (shareholder) register 
— conferred an unqualified right of public access. An ancillary issue was whether, 
given its interlocutory nature, the order of the court a quo was appealable. 
Moneyweb (the second respondent, a financial-media company) 
commissioned Cobbett (the first respondent, an investigative journalist) to investigate 
the shareholding structures of the appellant companies to establish their links to the 
controversial Sharemax property-syndication scheme. To further its investigation 
Moneyweb, relying on s 26(2), sought access to the companies' securities register. 
When the companies refused, Moneyweb approached the Pretoria High Court for an 
order to compel the companies to provide it with access within five days of the date 
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of the order (the main application). But instead of filing a replying affidavit, the 
companies sought discovery — under rule 35 of the Uniform Rules — of a range of 
documents in Moneyweb's possession, contending that they would reveal 
Moneyweb's 'real motives' and 'sinister agenda' for seeking access to their securities 
registers. Moneyweb refused and the companies made an interlocutory application 
under rule 35(14) to compel it to disclose the requested documents. Moneyweb 
argued that the interlocutory application was brought only for the purpose of delay 
and that the documents sought were totally irrelevant to the main application. On the 
issue of the proper interpretation of s 26(2) the companies contended that it 
conferred a qualified right since access could be refused on the grounds set out in 
the Promotion of Access to Information Act 2 of 2000 (PAIA) and on the ground of 
the bad 'motives' of the requester. 
The High Court, partly dismissing the companies' interlocutory application, held that 
s 26(2) did not grant an absolute right to inspection of security registers, and that the 
courts had a discretion in this regard. The companies appealed to the Supreme 
Court of Appeal against the dismissal of the interlocutory application. 
Held, dismissing the appeal 
On the issue of the appealability: The High Court's decision was appealable under s 
17(1) of the Superior Courts Act 10 of 2013 because there was conflicting precedent 
on the proper interpretation of s 26(2) and because the appeal would resolve a 'real 
issue' in the main application. And, by resolving a matter that pitted the rights of 
privacy and dignity against the rights of access to information and freedom of 
expression, the appeal would, moreover, serve the interests of justice (see [9]). 
On the proper interpretation of s 26(2): The section conferred an unqualified right of 
access to a company's securities register, and the motive of the person seeking 
access was irrelevant. Any other construction — such as that the right was subject to 
the requirements of PAIA or a discretionary override — would clash with the Act's 
stated objective of transparency, the wording of s 26(2) and s 26(4) and the right to 
freedom of expression. The restricted access argued for by the companies would, in 
particular, undermine the work of investigative journalists like Cobbett and violate the 
public's right to obtain information and ideas from the media Unqualified access to 
companies' securities registers was essential for effective journalism and an 
informed citizenry (see [38]), and there was, in the absence of an express statutory 
limitation on this right, no basis for the court to limit it. Hampering Moneyweb's 
investigation by denying it access to the registers would, moreover, amount to 
prior restraint, and the court would not assist the companies in this regard (see [46]). 
 

LINKS v DEPARTMENT OF HEALTH, NORTHERN PROVINCE 2016 (4) SA 414 
(CC) 
Prescription — Extinctive prescription — Commencement — Knowledge of debt — 
Claim based on delict — Medical negligence — Reasonable grounds to suspect 
negligence required — Role of expert advice — Prescription Act 68 of 1969, s 12(3). 
Medicine — Medical practitioner — Negligence — Running of prescription against 
claim — Claimant must have reasonable grounds to suspect negligence before 
prescription will commence running — Prescription Act 68 of 1969, s 12(3). 
 
The Prescription Act 68 of 1969 — which regulates, inter alia, the extinction of debts 
by passage of time — provides that debts are extinguished three years from the date 
they fall due. This means a person has three years to collect on a debt due to him. 
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Section 12(3) protects unwitting creditors by providing that a debt will not be deemed 
to be 'due' until creditors have 'knowledge of the identity of the debtor and the facts 
from which the debt arises'. The present case dealt with the knowledge required for 
prescription to begin running against a medical malpractice suit. 
On 26 June 2006 Mr Links went to a hospital administered by the respondent with an 
injured left thumb. He was treated with a plaster cast but readmitted around 3 July 
2006, complaining of pain. Due to complications resulting from a too-tight cast his 
thumb was amputated at the same hospital on 5 July 2006. He remained there until 
the end of August 2006. By September 2006 Mr Links realised that he had 
permanently lost the use of his left hand and forearm. Intending to sue the hospital 
for causing this condition, he approached the Legal Aid Board in December 2006, 
but they stalled the suit for almost the entire prescriptive period before referring it to 
a firm of attorneys. The attorneys caused summons to be served on the respondent 
on 6 August 2009. The respondent raised a plea of prescription, contending the 
claim had expired because summons was served more than three years after the 
debt fell due, which according to the respondent was when the thumb was 
amputated on 5 July 2006. Mr Links argued that prescription did not commence on 
or before 5 August 2006 (three years before summons) because he was at that time 
unaware of the facts from which his claim arose, that is, what had caused his 
condition. He said he only gained this knowledge afterwards. His contention that he 
did not know the cause of his condition before the end of August 2006 was not 
disputed by the respondent. 
The respondent argued that hospital personnel would have told him the cause of his 
condition when he was discharged from hospital at the end of August 2006. 

 
The Kimberley High Court found that Mr Links' cause of action arose on 26 June 
2006, when he presented himself at the hospital, and had therefore prescribed by 
the time summons was served on 6 August 2009. The court rejected as 
'unconvincing' Mr Links' argument that he did not — and could not — by 5 August 
2006 have known the cause of his condition. The High Court's decision was 
approved on appeal to a full court of the Kimberley division. In an application for 
leave to appeal to the Constitutional Court — 
Held 
The respondent bore the onus of showing (1) what facts Mr Links was required to 
know before prescription would commence and (2) that he had knowledge of those 
facts on or before 5 August 2006; what he might have known thereafter, for example, 
by the time he was discharged late in August 2006, was irrelevant to prescription. In 
cases involving professional negligence a defendant had to show that the plaintiff 
was in possession of sufficient facts to cause him or her to seek further advice. But 
Mr Links' ability to acquire the requisite knowledge was hampered by the fact that he 
remained in hospital until the end of August 2006, which restricted his sources of 
information to hospital personnel (see [29]). The respondent's failure to deny Mr 
Links' contention that he lacked knowledge of the cause of his condition before the 
end of August 2006 meant that the court was entitled to accept it. Moreover, Mr 
Links could realistically only have acquired such knowledge when he was able to 
consult independent medical professionals, ie after he was discharged at the end of 
August 2006. His ignorance, prior to 5 August 2006, of the material facts required to 
institute legal proceedings meant his claim was still alive when summons was served 
on 6 August 2009. Appeal upheld. 
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ITZIKOWITZ v ABSA BANK LTD 2016 (4) SA 432 (SCA) 
 
 Delict — Elements — Unlawfulness or wrongfulness — Claim for loss of value of 
shares. 

Appeal — Appealability — Dismissal of exception — Not cross-appealable. 
 
Mr Itzikowitz was the sole shareholder in a company called Compass, which held 
some shares in a listed company called Quantum, which in turn held all of the shares 
in a company called AMU. Absa had made loans to AMU and when they were not 
repaid it obtained AMU's winding-up. Absa then sued Mr Itzikowitz who was AMU's 
surety for repayment of some of what it was owed. 
Mr Itzikowitz counterclaimed in delict for a loss which he said was the reduction in 
value of his shares in Compass. Mr Itzikowitz said Absa's actions had led to the 
winding-up of AMU and the destruction of the value of its shares, which had led to a 
loss in value of Quantum's shares and Compass' shares. 
Mr Itzikowitz's alternative counterclaim was that the loss was caused by Absa's 
contravention of the Companies Act 71 of 2008 and that the Act made Absa liable for 
the loss (s 218(2) read with s 22(1)). 
Absa excepted to both counterclaims, and the High Court struck out the first but 
allowed the second to proceed to trial. 
Mr Itzikowitz appealed to the Supreme Court of Appeal and Absa cross-appealed. 
 
Held, that the first counterclaim had been correctly struck out: a shareholder had no 
claim for a loss of value of his shares flowing from an injury done to the company; 
and Mr Itzikowitz was not even a shareholder of AMU. Appeal dismissed. 
Absa's cross-appeal of the dismissal of its exception also failed. Held, that the rule 
that dismissals of exceptions were not appealable applied to cross-appeals. 
 
TSHIYOMBO v REFUGEE APPEAL BOARD AND OTHERS 2016 (4) SA 469 
(WCC) 
 
Attorney — Rights and duties — Duties — To give notice that acting for party — 
Uniform Rules of Court, rule 16(1). 
Attorney — Rights and duties — Duties — Appearance at hearing, failure to appear 
at resumption — Uniform Rules of Court, rule 16(4). 
Immigration — Refugee — Asylum seeker — Application for asylum — Refusal — 
Appeal to Refugee Appeal Board — Non-compliance by Board and officials of 
Department of Home Affairs with court rules — Costs order against individual officials 
— Refugees Act 130 of 1998. 
Immigration — Refugee — Asylum seeker — Application for asylum — Refusal —
Review — Systemic non-compliance by officials with court rules in refugee-status 
reviews — Referral to Public Protector — Refugees Act 130 of 1998. 
Immigration — Refugee — Asylum seeker — Application for asylum — Refusal — 
Appeal to Refugee Appeal Board — Board may rehear application — Proper approach 
to applicant's account — Refugees Act 130 of 1998, s 26. 
Immigration — Refugee — Qualificatory grounds — Prohibition of return — Generous 
interpretation of required — Refugees Act 130 of 1998, ss 2 and 3. 
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Immigration — Refugee — Qualificatory grounds — Fear of persecution by reason 
of 'membership of particular social group' — Rebel group may constitute 'social group' 
— Perceived membership of group — Refugees Act 130 of 1998, s 3(a). 
Mr Tshiyombo applied for asylum, but a refugee status determination officer rejected 
his application. He then appealed to the Refugee Appeal Board, which refused his 
appeal. This caused him to apply urgently to the High Court for a temporary asylum-
seeker permit, pending a review of the officer and Appeal Board's decisions. At the 
hearing of the urgent application, the state attorney appeared for the respondents 
and entered into an agreement with Tshiyombo which the court made its order. (The 
first to fourth respondents were the members of the Board; the fifth respondent was 
the Officer; the sixth, the acting manager of the Cape Town Refugee Reception 
Office; the seventh, the Minister of Home Affairs; and the eighth, the Director-
General of the Department of Home Affairs.) 
The order directed the acting manager to issue the temporary permit, and set out a 
timetable for the further conduct of the proceedings. This included dates by which 
the respondents were to file the administrative record in terms of rule 53; a date by 
which they were to deliver answering affidavits; and a date for the hearing of the 
review. 
However, the dates for filing the record and delivering the affidavits came and went, 
and this prompted Tshiyombo's attorney to write to the State Attorney in an attempt 
to spur the respondents into action. 
After a lengthy delay the state attorney replied, saying that the respondents had 
failed to respond to his request for instructions. 
Ultimately the day of the hearing came and, when the matter was called, no one 
appeared for the respondents. (The state attorney had not withdrawn as the 
respondents' representative.) The matter was stood down and the State Attorney 
was summoned. 
When he appeared, he confirmed that the respondents had failed to respond to his 
requests for instructions. He also apologised for his failure to appear. 
Held, that it was unacceptable for an attorney to appear for a client at a hearing and 
then to fail to arrive at its resumption. This was in a context where the attorney had 
not withdrawn and given notice to the parties and the court of his withdrawal under 
rule 16(4). (It was also a prior requirement under rule 16(1) that an attorney give 
notice that he acted for a party in any proceedings — a requirement which the state 
attorney had also failed to comply with.) 
The further effect of the respondents not giving the state attorney instructions was 
that he did not arrange with the Judge President for the review, which they did not 
apparently oppose, to be heard in the unopposed-motion court. It thus came to be 
heard in the opposed-motion court. 
Held, that prima facie the respondents should be held individually liable for the 
additional costs of hearing the matter in the opposed-motion court. 
Held, also, that, while it might be appropriate in a particular case to penalise 
individual officials, this would not address the systemic problem. That was a 'virtually 
institutionalised disregard for the rules and practices of the court by functionaries in . 
. . refugee-status-decision judicial-reviews'. To address this broader problem it might 
be appropriate for it to be brought to the attention of the Public Protector, for her to 
consider investigating. 
As for the review of the Appeal Board's decision, Tshiyombo's case was that he had 
been forced to join the Nkundla rebel group in his native Democratic Republic of 
Congo. He had escaped, but the authorities had arrested him for having been a 
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member of the group. They had imprisoned him, but he had again managed to 
escape and flee to Zambia, from where he had travelled through Zimbabwe to South 
Africa. 
The Board concluded that Tshiyombo had been a willing rebel; that he had been 
involved in gross human-rights violations; and that he could safely return. It 
dismissed his appeal against the Status Determination Officer's refusal of his 
application for asylum. 
The High Court found that the Board's decision was procedurally unfair, not rationally 
connected to the information before it, and unreasonable. In coming to this 
conclusion it held as follows: 
• an appeal in terms of s 26 of the Act was an appeal in the wide sense and allowed 
a complete rehearing of the application for refugee status; 
• s 2 and s 3 of the Act were to be construed generously in favour of the person 
seeking asylum; 
• fear of persecution on the ground of — for example — being perceived to be a 
member of a particular social group fell within s 3(a) of the Act; 
• a rebel group qualified as a 'particular social group'; and 
• an appeal board should not approach such an application sceptically. 
The court consequently: 
• set aside the Board's decision; 
• substituted a grant of asylum; 
• directed the acting manager to issue a written recognition of refugee status; 
• directed the first to sixth respondents to show cause why they should not be held 
personally liable on the attorney – client scale for the additional costs of hearing the 
matter in the opposed-motion court; 
• directed the respondents to show cause why a copy of the judgment should not be 
forwarded to the Public Protector for her to consider investigating the disregard of 
court rules by officials in refugee-status reviews. 
 
ENGELBRECHT v KHUMALO 2016 (4) SA 564 (GP) 
 
Judge — Actions against — Consent to — Superior Courts Act 10 of 2013, s 47(1). 
 
Mr Engelbrecht and a judge were co-directors of a company and caused it to enter a 
lease with a landlord. Under the lease Engelbrecht was a surety for the company's 
obligations. Engelbrecht later sold his shares in the company to the judge and 
resigned his directorship. In the sale agreement the judge indemnified Engelbrecht 
from claims arising from the company's obligations.Ultimately the landlord sued 
Engelbrecht under the suretyship for the company's unpaid rent. 
Engelbrecht then, in a letter, asked the Judge President of the judge's division for his 
consent to Engelbrecht issuing a third-party notice against the judge. (The Superior 
Courts Act states that 'no civil proceedings . . . may be instituted against any judge of 
a Superior Court . . . except with the consent of the head of that court . . .' (s 47(1)).) 
The Judge President read Engelbrecht's letter, and written submissions from 
the judge, and advised that he could not consent on the information before him. 
However he invited Engelbrecht to formally apply for his consent, if Engelbrecht 
wanted to. 
Engelbrecht did so, and that is the present application. 
Held, that the procedure in such a matter was for the consent-seeker to write to the 
head of the court of the judge involved, to ask the head for his consent. The head 
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would then discuss the matter with the judge, and could without more grant consent; 
or ask the consent-seeker to formally apply for it. If good cause was shown, consent 
had to be given. (There would be good cause if the consent-seeker made out a case 
which required an answer, and if it was fair to grant such consent.) Here, there was 
good cause, and the Judge President granted consent.  
 

Standard Bank of South Africa Ltd v Miracle Mile Investments 67 (Pty) Ltd and 
another [2016] 3 All SA 487 (SCA) 

Prescription – Extinctive prescription – Loan agreement containing acceleration clause 
– Only enforceable where creditor has made election to cancel agreement and claim 
full amount – Prescription begins to run from date on which creditor makes election. 

In August 2005, the appellant (“Standard Bank”) and a customer (“Nicolas”) entered 
into a written agreement, the terms of which were incorporated in a letter of grant, a 
terms and conditions agreement and the bonds. In terms of the agreement, Nicolas 
was granted a credit facility for a maximum amount of R13 984 600, which was 
repayable over a period of 240 months. The first monthly instalment was due 30 days 
after the first use of the facility. As security was required in terms of the facility, the 
respondents executed written deeds of suretyship in favour of Standard Bank in terms 
of which they bound themselves as sureties and co-principal debtors with Nicolas 
in solidum for his indebtedness to the bank in respect of the facility. The respondents 
furthermore caused mortgage bonds (the “bonds”) to be registered over certain of their 
immovable properties in favour of Standard Bank as part of the collateral required in 
terms of the facility. It was an express term of the agreement that Standard Bank could 
convert the facility to one repayable on demand if Nicolas failed to pay any instalment 
due and not remedy this default within seven days of written notice having been given 
to him by the bank. In that event, Standard Bank would have the right, without 
prejudice to any other rights or remedies available to it, to terminate the facility and 
claim immediate payment of the outstanding balance by giving a further written notice. 

Nicolas subsequently defaulted on his monthly instalment repayments when his 
debit order payments were reversed due to him having insufficient funds to meet his 
monthly obligations. He failed to comply with a demand for payment by the bank, and 
his estate was provisionally sequestrated on 7 February 2012, which order was made 
final on 23 April 2012. On 27 August 2013, Standard Bank instituted action against the 
respondents, inter alia, to recover the debt due and declare the properties mortgaged 
executable. 

In the interim, the respondents launched an application during June 2013, in which 
they sought an order directing Standard Bank to consent in writing to the cancellation 
of the bonds, notwithstanding that the debt they secured remained unpaid. The basis 
of the application was that Standard Bank’s claim had prescribed on 22 October 2011 
as a result of Nicolas’ failure to pay any instalments after the last payment on 21 
October 2008, which had interrupted the running of prescription. They contended that 
as there was no longer any principal debt for the bonds to secure, they were no longer 
liable as sureties. 

The court a quo recognised that whether or not the debt incurred by Nicolas in terms 
of the facility had prescribed, depended on when the debt had become “due” within 
the meaning of that word in section 12(1) of the Prescription Act 68 of 1969. It held 
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that if Standard Bank was entitled to accelerate the debt and claim the full amount but 
failed to do so, that did not prevent prescription from running. Prescription ran from the 
date that Standard Bank acquired the right to enforce payment of the full amount even 
though it elected not to do so. The present appeal was against the finding that the 
respondents were entitled to cancel the mortgage bonds on the ground that the bank’s 
claim had prescribed. 

Held – Section 12(1) of the current Act provides that prescription begins to run when 
the debt becomes due and not when it first accrued. Thus where an acceleration 
clause affords the creditor the right of election to enforce the clause upon default by 
the debtor, the debt in terms of the acceleration clause only becomes due when the 
creditor has elected to enforce the clause. Before an election by the creditor, 
prescription does not begin to run. The policy consideration, prevalent in the previous 
Act that a creditor should not be able to determine of his own accord when prescription 
will begin to run against him, by deferring his election to enforce an acceleration 
clause, cannot override the clear provisions of the Act. Whilst the creditor holds in 
abeyance his decision whether or not to enforce an acceleration clause, prescription 
will continue to run in respect of the individual arrear instalments, payable by the 
debtor. The creditor’s election to enforce the acceleration clause has the effect of 
transforming the existing instalment debts, into a single debt for the full amount 
outstanding under the contract. If a creditor elects not to enforce the acceleration 
clause, he is entitled to wait until all the individual instalments have fallen due before 
instituting action, albeit at the risk that prescription may then have taken effect in 
respect of earlier instalments. 

A condition precedent to the creditor’s right to claim payment of the full balance 
owing under the contract is the giving of notice to remedy a default and a failure by 
the other party to comply. In terms of the current Act, a debt must be immediately 
enforceable before a claim in respect of it can arise. In the normal course of events, a 
debt is due when it is claimable by the creditor, and as the corollary thereof, is payable 
by the debtor. For the debt to be due, the creditor must have acquired a complete 
cause of action for the recovery of the debt, ie the entire set of facts which the creditor 
must prove in order to succeed with his claim against the debtor must be in place or, 
in other words, everything must have happened which would entitle the creditor to 
institute action and to pursue his claim. In the present context this could only occur if 
and when Standard Bank elected to give the requisite notices to Nicolas. 

The acceleration clause in the agreement in this case had its own procedural 
requisites to be satisfied before Standard Bank could claim the full balance owing. 
Standard Bank had failed to give one of the written notices stipulated in the agreement. 
Compliance with the jurisdictional requirements for acceleration of the outstanding 
balance was essential in establishing a cause of action. It was therefore not open to 
the respondents to suggest that the failure by Standard Bank to exercise the election 
to claim the outstanding balance, was an instance of the creditor delaying the running 
of prescription by its own act. The creditor cannot be said to be in default, or guilty of 
dilatoriness, until he has made his election. The election was one which Standard 
Bank did not have to take at all. Prescription would therefore commence to run only 
from the date of a notice claiming the outstanding balance in terms of the agreement. 
The finding of the lower court that prescription had begun to run from the date of the 
last payment was incorrect. The appeal was thus upheld. 
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Minister of Co-operative Governance and Traditional Affairs and others v 
Sigcau and others [2016] 3 All SA 588 (GP) 

Appeal-Leave to appeal – Interpretation of section 26(2) of Traditional Leadership and 
Governance Framework Act 41 of 2003 – Possibility of another court interpreting 
section differently – Reasonable prospects of success resulting in leave to appeal 
being granted. 

Leave to appeal was sought by the first and second respondents, against an order 
declaring that the second applicant (“the President”) was not required to follow a 
process of consultation with the royal family of the amaMpondo aseQaukeni before 
implementing the decision of the third applicant recognising the third respondent as 
king of the amaMpondo aseQaukeni. In terms of the impugned order, the President 
was required only to publicise the decision of the Commission and to issue a certificate 
of recognition to the third respondent as contemplated in section 9(2) of the Traditional 
Leadership and Governance Framework Act 41 of 2003 (“the Act”) in order for the 
appointment to be effective. 

Held – Section 17(1)(a) of the Superior Courts Act 10 of 2013 provides that leave to 
appeal may only be given where the judge concerned is of the opinion that the appeal 
would have reasonable prospects of success, or there is some other compelling 
reason why the appeal should be heard. 

The process of appointing a king of the amaMpondo aseQaukeni had to be 
completed under the provisions of the Act as they existed prior to amendment by the 
Traditional Leadership and Governance Framework Amendment Act 23 of 2009. 
Section 26(2)(a) of the Act provides for the implementation of a decision of the 
Commission regarding the position of a king or queen. It provides that a decision of 
the Commission must, within two weeks, be conveyed to the President for immediate 
implementation in accordance with section 9 and 10. The applicants argued that only 
section 9(2) was relevant and the other provisions of section 9 did not apply. The 
reference to section 9 in section 26(2), they submitted, should be restricted to section 
9(2). That submission was at odds with the respondents’ contention that the President, 
in carrying out his role in implementing the Commission’s decision, is obliged to carry 
out a full process in terms of section 9 and 10 of the Act which requires the 
involvement of the royal family in a process of selection and a process of consultation 
involving the President and the relevant traditional structures. In its judgment, the court 
had accepted the respondents’ argument. Accordingly, the applicants, in seeking 
leave to appeal, submitted that another higher court might interpret the ambiguous 
provisions of section 26(2) of the Act differently. The Court agreed that another court 
might reasonably differ in its interpretation of the section. 

There being a reasonable prospect of success, the court granted leave to appeal. 

Turning to the application in terms of section 18 of the Superior Courts Act 10 of 
2013 for immediate operation of the order pending appeal, the Court held that the 
applicants had failed to establish the conditions precedent for the exercise of the 
court’s discretion in their favour under section 18(3). 

 

AGS Frasers International (Pty) Limited v Competition Commission; In re: 
Competition Commission v AGS Frasers International (Pty) Limited; In re: 
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Competition Commission v AGS Frasers International (Pty) Limited and 
another [2016] JOL 36366 (CT) 

Default judgment-Application dismissed  

Application for striking out-Corporate and Commercial Law – Complaint referral – 
Interlocutory application –Application to strike out without prejudice communication – 
Application upheld on basis of public policy – 

Exceptions- Corporate and Commercial Law – Complaint referral – Interlocutory 
application –Exception application – Authority of an employee to act for firm not raised 
in pleadings – Exception dismissed –Complaint referral – Interlocutory application –
Exception application – Failure to meet the standard laid down by Rule 15(2) of the 
Tribunal Rules for pleading material facts – Exception upheld – 

This matter concerned three interlocutory applications, all of which are related to a 
complaint referral by the Competition Commission (the “Commission”), alleging that 
AGS Frasers International (Pty) Ltd (“AGS Frasers”) and JH Retief Transport CC (“JH 
Retief”), both furniture removal firms, had engaged in the practice of collusive 
tendering in the form of cover pricing, in contravention of section 4(1)(b)(iii) of the 
Competition Act 89 of 1998 (the “Competition Act”) (the “Referral”). AGS Frasers 
objected to the Referral by way of two separate applications – an exception application 
and an application to strike out. The third application was brought by the Commission 
in an application for default judgement on the basis that AGS Frasers did not file an 
answer in the period prescribed by Rule 16 of the Rules for the Conduct of 
Proceedings in the Competition Tribunal (the “Tribunal Rules”). Given the fact that they 
were inter-dependent, the Competition Tribunal (the “Tribunal”) directed that all three 
applications be heard and decided at the same time. 

Exception applications by AGS Frasers 

The first exception brought by AGS Frasers related to the insufficiency of the Referral 
in terms of Rule 15(2)(b) of the Tribunal Rules. AGS Frasers argued that the 
Commission had not alleged what conduct by it constituted collusive tendering in 
contravention of section 4(1)(b)(iii) of the Competition Act. This was so because cover 
pricing requires some form of conduct on behalf of the recipient of the request (in this 
case, AGS Frasers) while the Referral contained only allegations by the Commission 
that AGS Frasers had received a request for a cover price – without an allegation of 
any response by AGS Frasers thereto. Counsel for the Commission submitted that the 
conduct in respect of both alleged counts of cover pricing constituted an “agreement” 
and therefore the Commission did not need to plead the fact of whether AGS Frasers 
had responded or not. The Tribunal noted that rule 15(2)(b) of the Tribunal Rules for 
valid referrals requires, inter alia, “. . . a statement of the material facts or the points of 
law relevant to the complaint and relied upon by the Commission” and that complaints 
under section 4(1)(b)(iii) of the Competition Act 89 of 1998 require “. . . an agreement 
between . . . firms . . . in a horizontal relationship”. On this basis, the Tribunal rejected 
the Commission’s argument and held that, in the case of cover pricing, it does not 
suffice for the Commission to only allege what one of the parties (in this case JH Retief) 
did. The Commission must also allege what AGS Frasers (the alleged recipient of the 
request) did, as such is a material fact of the impugned conduct which rule 15(2)(b) of 
the Tribunal Rules requires to be pleaded. The Tribunal went on to state that alleging 
the existence of an “agreement” amounts to no more than a statement of a legal 
conclusion and that AGS Frasers is entitled to know what it allegedly did (being a 
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material fact) in order for the Commission to arrive at such a conclusion. The exception 
was thus upheld by the Tribunal and the deficiency in the Commission’s pleadings was 
made subject to remedying through the supply of further particulars by the 
Commission in terms of the Tribunal’s order. 

The second exception brought by AGS Frasers was that the Commission had failed 
to allege that the employee that had entered into the alleged collusive tendering 
agreement had the requisite authority to do so. The Commission argued that a nexus 
to AGS Frasers existed insofar as it was alleged that the person concerned was an 
employee. The Tribunal found the Commission’s allegation to be sufficient for 
purposes of pleading conduct in contravention of section 4(1)(b) of the Competition 
Act 89 of 1998 and the exception by AGS Frasers to be without foundation, as 
AGS Frasers could have alleged a lack of authority as a defence in its pleadings. The 
exception regarding the authority of the AGS Frasers employee was thus dismissed. 

The third exception brought by AGS Frasers was that the Commission had no 
jurisdiction to bring the complaint due to prescription in terms of section 67(1) of the 
Competition Act 89 of 1998 which provides that “[a] complaint in respect of a prohibited 
practice may not be initiated more than three years after the practice has ceased”. The 
Tribunal noted that a plea of prescription in a civil case is regarded a special plea and 
would not ordinarily be decided by way of exception, however, due to the unique 
context in the present instance it was apt to treat the argument by way of an exception. 
As a general proposition, the Commission is not required to allege facts showing that 
conduct in question has not ceased – such fact is one on which the onus rests on a 
respondent. However, the Tribunal noted that, on the facts in this instance, the 
Commission’s own version provided prima facie suggestion that the claim had 
prescribed. This was so because while the Commission alleged that its complaint was 
initiated on 3 November 2010, the Commission thereafter alleges that such complaint 
was amended to include AGS Frasers on 1 June 2011 and appears to rely upon such 
date as the basis for its initiation in respect of conduct involving AGS Frasers. Given 
the Commission’s allegation that both counts of conduct involving AGS Frasers took 
place in 2007 and its allegation that the prohibited cover pricing conduct was, on these 
facts, episodic in nature (rather than ongoing conduct), it is, in the eyes of the Tribunal, 
reasonable to infer that any such agreements with JH Retief were concluded in 2007. 
Thus, at least four years would have elapsed between the date such practice ceased 
and the date of the Commission’s initiation in respect of AGS Frasers and, on the face 
of the Commission’s pleadings, that both instances of such conduct had prescribed. 
The Commission submitted (in oral argument) that it had an answer to the 
aforementioned issue of prescription and the Tribunal, in its order, gave the 
Commission an opportunity to address same through the supply of further particulars. 

Application to strike out by AGS Frasers 

The final objection of AGS Frasers related to its application to strike out content from 
the Commission’s Referral, that was contained in a “without prejudice” letter 
addressed to the Commission, while AGS Frasers attempted to settle the matter. 
Counsel for AGS Frasers argued that to allow the Commission to make allegations 
rooted in settlement negotiations would chill the negotiation process and was 
accordingly against public policy. Counsel for the Commission argued that deciding 
such point was premature and should be considered only after AGS Frasers had filed 
its answering affidavit (in other words, AGS Frasers should “plead over”). The Tribunal 
noted that, on the Commission’s own facts, the so-called admission by AGS Frasers 
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was made in response to an invitation to settle by the Commission and stated that 
settlement discussions are, by their nature, without prejudice in order to enable their 
success and to avoid lengthy and expensive litigation. Further, the reliability of an 
admission made for the purposes of settlement may lead to fruitless ancillary disputes. 
The Tribunal regarded the argument that admissions made in the course of 
negotiations should not be admissible as a compelling one and stated that there was 
no reason why such issue should be decided at a later state. Further, the Tribunal 
noted that the Commission advanced no other facts as to why AGS Frasers’s 
construction of the communication being without prejudice was wrong and noted that 
such construction was in fact a reasonable reading of the Commission’s own 
allegations. The Tribunal thus upheld AGS Frasers’ application to strike out. 

Application for default judgement by the Commission 

The Commission’s application for default judgement was based on the fact that AGS 
Frasers did not file an answering affidavit in response to the Referral (in which it should 
raise its objections and plead over) within the stipulated prescribed period and rather 
raised its objections in the form of exception applications and an application to strike 
out. The Commission argued that, as the period prescribed by Rule 16 of the Tribunal 
Rules had expired, the Commission was entitled to apply for default judgement in 
terms of Rule 53 of the Tribunal Rules. Rule 53 of the Tribunal Rules is triggered when 
a person served with an initiating document (in this case the Referral) has not filed a 
“response”, which, the Tribunal noted, is not the same as an “answer”, being the term 
used in complaint proceedings and other applications (such as Rule 43 of the Tribunal 
Rules). The Tribunal thus noted that a “response” is something broader than an 
“answer” and that the question at hand was whether filing an objection (without having 
pleaded over) within the stipulated time period may constitute a “response”. 
AGS Frasers argued that bringing the applications was reasonable in the present 
instance as (i) it would be prejudicial for it to provide an answer without having 
resolution thereon; and (ii) based on past practice in the Tribunal there was a 
reasonable expectation that an objection could be brought first without pleading over. 
Counsel for the Commission conceded that the Commission did not expect to obtain 
a default order at the time, but sought clarity from the Tribunal as regards whether 
respondents who wish to take exceptions should nonetheless plead over in order to 
avoid delays in finalising litigation. The Tribunal held that granting a default order in 
the circumstances would not have been appropriate as AGS Frasers had not been a 
delinquent litigant in the matter and had adequately engaged the Commission with its 
concerns, first in correspondence then by way of exceptions, and AGS Frasers had 
provided a “response” as contemplated in Rule 53 of the Tribunal Rules. 

The aforementioned notwithstanding, the Tribunal cautioned that while three of the 
objections made in the case were sound and were justified in having been raised 
without pleading over, the remaining objections originally submitted by the parties 
would not fall into this category and would have been insufficient in constituting a 
“response” without requiring a pleading over. The Tribunal thus noted that, in general, 
where a respondent wishes to raise an objection it should nonetheless plead over 
unless the nature of the objection goes to the root of the referral and the respondent 
is unable to plead over. Further, the Tribunal reaffirmed its approach to objections, as 
set out in National Association of Pharmaceutical Wholesalers and others v Glaxo 
Welcome and others (45 / CR / Jul01), that an objection at the “first stage” (before a 
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respondent has pleaded) would be considered premature unless it can be shown to 
substantially curtail further proceedings. 

Held that the exception application by AGS Frasers in respect of failure by the 
Commission to allege material facts constituting evidence of an agreement with 
competitor firm upheld. Deficiency in Commission pleadings subject to remedy through 
supply of further particulars. 

Held further that the exception application by AGS Frasers in respect of failure by the 
Commission to allege that employee had authority to bind AGS Frasers to impugned 
conduct dismissed. 

Held further that the exception application by AGS Frasers in respect of jurisdiction 
of the Commission that the impugned conduct had prescribed in terms of section 67(1) 
of the Competition Act 89 of 1998 upheld, however Commission to address issue 
through supply of further particulars. 

Held further that the application by AGS Frasers to strike out from the Referral 
content contained in a “without prejudice” letter to the Commission upheld on the basis 
of public policy (ie to continue enabling the success of “without prejudice discussions” 
and avoid lengthy and expensive litigation, and to avoid fruitless ancillary disputes). 

Held further that the application for default judgment by the Commission dismissed 
as, in the present instance, filing exception applications and application to strike out 
constituted a “response” as required in terms of Rule 53 of the Tribunal Rules and 
AGS Frasers had not been a delinquent litigant in the matter. 

No order as to costs was made. 

 

Ex Parte Solidarity; In re: Van Wyk v Atlantis Forge (Pty) Ltd 
[2015] JOL 33915 (FB) 

Jurisdiction – Winding up application – Company’s registered address and place of 
business 

In February 2009, an application was brought for the winding up of the respondent 
company. The applicant was the chief executive and a director of the company. He 
had been authorised to bring the application by a resolution of a majority of the 
directors. A provisional winding-up order was granted. 

Shortly thereafter, a trade union brought an urgent application to join the winding up 
application on behalf of some employees of the company, who were members of the 
union, in order to oppose the application. The union also sought to have the provisional 
winding-up order set aside, and to have the liquidation application transferred to the 
Western Cape High Court. 

Held that in response to the union’s application to intervene, the company raised an 
objection contending that the union had no locus standi. The question was whether a 
trade union may only join the proceedings as a party to assist a member who is already 
a party to such proceedings. The Court confirmed that trade unions have locus 
standi to act on behalf of their member in court proceedings. In the present matter, it 
was common cause that the company owed some of its employees outstanding 
salaries, and was required to pay an outstanding amount to a provident fund to which 
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its employees belonged. The union had a duty to safeguard the interests of its 
members in the winding-up application, and therefore had a direct and substantial 
interest in that application. Furthermore, section 436(4A) of the Companies Act 61 of 
1973 recognised unions as interested parties in winding-up applications. The Court 
concluded that the union did have locus standi in the matter. 

The main ground of the union’s opposition to the winding-up application was that the 
court had no jurisdiction in the matter as both the registered address and the principal 
place of business of the company were in the Western Cape, outside of the court’s 
area of jurisdiction. Although the company alleged that it had changed its registered 
business address to Bloemfontein prior to the winding-up application being brought, 
the union disputed that such change was properly effected. The Court agreed that the 
company had failed to prove that the change had been properly effected. As these 
were motion proceedings, the dispute of fact regarding the change of address had to 
be resolved in favour of the respondent in the liquidation application (the union). The 
Court therefore had no jurisdiction to entertain the winding-up application. 

The Court granted the union’s application to intervene, set aside the provisional 
winding-up order, and issued a punitive costs order against the company due to its 
attempt to move its address in a questionable manner to enable it to bring its 
application in a court of an area that had no connection with it. 

Standard Bank van Suid-Afrika Beperk v Freitas and another [2015] JOL 33919 
(FB) 

Interim interdict – Requirements 

In terms of a rule nisi issued in this matter, the respondents were called upon to show 
cause why a final order should not be granted requiring the second respondent to pay 
an amount of R182 356,37 into the trust account of a firm of attorneys, or to the sheriff 
of the court. 

Held that the nature of the remedy sought was in the form of an interdict preventing 
the respondents from disposing of assets. 

Setting out the requirements for such an interdict – namely a prima facie right; a well-
grounded apprehension of irreparable harm if the interim relief is not granted and the 
ultimate relief is eventually granted; a balance of convenience in favour of the granting 
of the interim relief; and the absence of any other satisfactory remedy – the Court 
found that the applicant had not established the said requirements. The rule was 
therefore discharged. 

South African National Roads Agency Ltd and another v Le Roux NO and 
another [2015] JOL 33916 (FB) 

Final interdict – Leave to appeal 

The applicants sought leave to appeal against the granting of a final interdict in favour 
of the respondents. While conceding that a clear right on the part of the respondents 
had been shown, the applicants contended that the respondents had failed to show 
the remaining two requisites for a final interdict, namely, an injury actually committed 
or apprehended and the absence of any other satisfactory remedy. 

Held that leave to appeal will only be granted when, amongst other things, there is a 
reasonable prospect of success. 
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In the present matter, the respondents had shown the threat posed to them by the 
applicants’ actions, and there was no denial by the applicants in that regard. As a 
result, the respondents had shown the presence of the remaining two requisites for a 
final interdict. 

The application for leave to appeal was thus dismissed with costs. 

Standard Bank of South Africa Ltd v Mellet and another [2015] JOL 33918 (FB) 

Summary judgment application -Loan agreements – Claim for payment –– Debt review 

The plaintiff bank granted loans to the respondents, which loans were secured by a 
number of mortgage bonds registered by the respondents in favour of the applicant 
over the respondents’ immovable property. On the ground that the respondents were 
in default with payment of their monthly instalments, the bank called up the bonds. It 
sought payment of the total loan amount, and an order declaring the property 
executable. 

The defendants did not dispute that they were indebted to the plaintiff in the amount 
claimed or that they had defaulted with their monthly instalments. However, the second 
defendant set pout the defence, explaining that she had invoked the mechanism of the 
National Credit Act 34 of 2005 (“the Act”), and applied for debt review in terms of 
section 86 thereof. The application succeeded, and an arrangement was made 
pursuant to which she had to pay reduced monthly instalments. She referred to the 
notice issued by the plaintiff in terms of section 86(10) of the Act, purporting to 
terminate the debt review and alleged that because she did not receive such notice 
there has not been proper termination of the debt review. 

Held that the defendants averred that the plaintiff issued the notice before the expiry 
of the 60 days period. The 60-day period starts to run as from the date on which an 
application was made to a debt counsellor in terms of section 86(1). In the absence of 
certainty as to when the application for debt review was submitted to the debt 
counsellor, the Court was unable to say whether there had been compliance with the 
provisions of 86(10). The onus to show that there had been compliance with the 
relevant provisions rested on the plaintiff. That triggered the provisions of section 
129(1)(b)(i) and section 130(1)(a), which meant that the institution of action was 
premature. 

Summary judgment could also not be granted because the defendants disputed that 
they were in default with the instalments payable under the debt re-arrangement. If 
that was proved at trial stage, it would constitute a good defence. 

The Court also rejected the applicant’s submission that summary judgment could be 
granted against the first defendant by virtue of the fact that he did not avail himself of 
the mechanism of the Act, pointing out that the two defendants were jointly and 
severally liable for the debt due to the plaintiff. 

 

Steenkamp v Stuurman and another [2015] JOL 33920 (FB) 

Appeal-Property – Ownership – Application for eviction – Eviction order – Appeal 

The respondents alleged that after they had purchased certain immovable property 
from a third party, they discovered that the appellant and others were occupying the 
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property. The respondent approached the Court for an eviction order. The granting of 
such order led to the present appeal. 

Held that from the date of registration of the property into the names of the 
respondents, they were the owners of the property. Anyone who was in occupation 
thereafter was there unlawfully. Those were the facts which the magistrate was faced 
with and had to bring a decision upon. The Court found no flaw in the reasoning of the 
magistrate. The respondents had title to the property because it remained registered 
in their names. The appellant’s case as presented was one which could not be 
entertained on appeal. The appeal was accordingly dismissed with costs. 

Talane v Makatsa [2015] JOL 33923 (FB) 

Default judgment – Application or rescission – Dismissal of application – Appeal 

Rescission-default judgment – Application or rescission – Dismissal of application – 
Appeal 

The appellant appealed against the dismissal of his application for the setting aside of 
a judgment granted against him in his absence. He alleged that he only discovered 
that judgment had been granted against him when he received a warrant of execution. 
He made enquiries and discovered that an exception to his defence had been upheld, 
and judgment had been granted immediately. 

Held that the magistrate wrongly believed that the reason for the appellant’s default 
was due to a lack of communication between him and his attorney. 

Rule 49 of the court’s rules provides that the setting aside of a judgment may be 
granted where there are good reasons therefor. The applicant must provide a 
reasonable explanation for his default and must disclose a bona fide defence. The 
appellant satisfied the court on both of those counts, and his appeal was upheld. The 
default judgment granted against the appellant was set aside. 

Taute NO v Heymans [2015] JOL 33924 (FB) 

Costs-Bill of costs – Taxation – Review 

At the taxation of the applicant’s bill of costs, the taxing master disallowed some 
amounts from the fees that were charged for various items. The applicant objected 
and the taxing master duly filed a stated case. The present application was for the 
review of the taxation. 

Held that only two of the disallowed items were reviewable. One related to the 
applicant’s attorney confirming a telephonic discussion in writing. The Court held that 
such confirmation was acceptable and did not constitute duplication. The disallowance 
of the relevant amount was set aside. 

The second aspect set aside on review related to the fee charged for an advocate’s 
appearance in court for a day. The Court could not find that the taxing master 
exercised her discretion judiciously when she reduced the said fee. 

The two items were referred back to the taxing master to be dealt with in accordance 
with this judgment. 

What follows are just some indications as to what was allowed and what not: 
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"Perusal of the heads of argument by the advocate for the applicant"; Fee 
charged: R375; Amount disallowed: R375; Reason: This did not amount to 
wasted costs because it relates to the main action and can be used again. 

Item 14: 

"Copies for the respondent, the advocate and for the file"; Fee charged: R56,25; 
Amount disallowed: R56,25; Reason: This did not amount to wasted costs 
because it related to the main action. 

Item 15: 

"Drafting of filing notice"; Fee charged: R50; Amount disallowed: R50; Reason: 
This did not amount to wasted costs because it was in relation to the main action. 

Item 16: 

"Letter to attorney Penzhorn to report"; Fee charged: R50; Amount disallowed: 
R50 plus disbursement of R30 Reason: Attorney Penzhorn was not a party in 
this matter and no evidence could be provided to the contrary. 

Item 23: 

"Further discussions after discussion with advocate and client"; Fee charged: 
R600; Amount disallowed: R225; Reason: The duration of the discussion time 
was not specified, therefore a fee for a duration of 30 minutes was allowed, 
together with a 50% thereon, which added up to an amount of R375. An informal 
rule of practice was applied, which is to the effect that when there is no written 
agreement between the parties one takes into account the seniority of the 
attorney and allows the normal tariff plus a surcharge of 50% thereon. 

Item 28: 

"Telephone conversation with client"; Fee charged: R50; Amount disallowed: 
R25; Reason: Duration of discussion not specified, thus fee for three minutes' 
discussion allowed. See City Deep Ltd v Johannesburg City Council, supra. 

Item 32: 

"Letter to client providing feedback"; Fee charged: R50; Amount disallowed: R50; 
Reason: In item 28 a charge for a telephone call with client on the same day was 
allowed. A letter and a telephone call on the same day amounts to unnecessary 
duplication. 

Komatsu KVX LLC v Allied Wear Parts (Pty) Ltd [2015] JOL 33955 (GJ) 

Pleadings – Plea – Exception to plea – Vague and embarrassing 

In the main action between the parties, the applicant was the plaintiff and the 
respondent the defendant. In that action, the applicant sued the respondent for 
payment in respect of goods sold and delivered. The respondent filed a special plea, 
a plea on the merits and a counterclaim to the applicant’s claim. 

In an exception to the plea, the applicant averred that the respondent was liable for 
payment of the goods sold in terms of the payment arrangement contained in the 
agreement entered into by them. Although the respondent admitted the invoices relied 
on by the applicant, it denied its indebtedness on the ground that the goods sold and 
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delivered were defective and were not fit for the purpose for which they were intended. 
However, the plea did not deal with all of the goods sold and delivered by the applicant, 
and dealt only with one allegedly defective set of items. The applicant averred that the 
plea was vague and embarrassing in that regard. 

Held that the object of pleadings had to be kept in mind in determining such an issue. 
In deciding when a pleading is vague and embarrassing, the Court must ask whether 
the exception goes to the heart of the claim and, if so, whether it is vague and 
embarrassing to the extent that the defendant does not know the claim he has to meet. 
Some particularity is therefore required in pleadings and where averments in pleadings 
are vague and embarrassing, or lack averments necessary to sustain a defence (as 
was alleged in this case), a party is entitled to deliver an exception to the pleading. 

The enquiry into whether a pleading is vague and embarrassing involves a twofold 
consideration. Firstly, whether the pleading lacks particularity to the extent that it is 
vague and secondly, whether the vagueness causes prejudice. Pleadings considered 
to be vague are either meaningless or capable of more than one meaning – or leave 
one guessing as to what the meaning might be. The onus is on the excipient to show 
both the vagueness and the prejudice. 

Upholding the exception referred to above, the Court agreed that the defendant’s plea 
did not address all the allegations in the particulars of claim. It was unclear on what 
basis the defendant could resist payment of the entire claim consisting of numerous 
goods. The respondent was granted leave to amend its plea within a period of 20 days 
from date of the judgment. 

Potpale Investments (Pty) Ltd v Mkhize  2016 (5) SA 96 (KZP) 

Practice — Pleadings — Bar — Where notice of bar served by plaintiff on defendant 
— Prior to elapse of five-day time limit in notice of bar, defendant delivering notice in 
terms of Uniform Rule of Court 35(12) and (14) requesting plaintiff to produce 
documents — Whether having effect of suspending five-day time period within which 
to deliver pleadings — Uniform Rules of Court, rules 26 and 35(12) and (14). 
Discovery and inspection — Production of documents — Notice to produce documents 
— Where notice of bar having been served by plaintiff on defendant — Prior to elapse 
of five-day time limit in notice of bar, defendant delivering notice in terms of Uniform 
Rule of Court 35(12) requesting plaintiff to produce documents — Whether having 
effect of suspending five-day time period within which to deliver pleadings — Uniform 
Rules of Court, rules 26 and 35(12). 
Discovery and inspection — Production of documents — Notice to make documents 
available for inspection — Where notice of bar having been served by plaintiff on 
defendant — Prior to elapse of five-day time limit in notice of bar, defendant delivering 
notice in terms of Uniform Rule of Court 35(14) requesting plaintiff to make available 
documents for inspection — Whether having effect of suspending five-day time period 
within which to deliver pleadings — Uniform Rules of Court, rules 26 and 35(14). 
 
The plaintiff in this matter had served a notice of bar, in terms of Uniform Rule of 
Court 26, on the defendant, calling upon him to file pleadings within five days. Prior 
to the elapse of such time limit, the defendant delivered a notice in terms of Uniform 
Rule of Court 35(12) and (14) requesting the production of certain documents 
referred to in the plaintiff's amended particulars of claim. Ultimately, no pleadings 
were delivered by the defendant within the required time. The question to be 
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answered was the following: Did the delivery of the notice in terms of Uniform Rule of 
Court 35(12) and (14) suspend the five-day time limit mentioned in the notice of bar 
in which to deliver pleadings? 
Held, that delivery of the notice in terms of Uniform Rule of Court 35(12) and (14) did 
not suspend the period mentioned in the notice of bar in which the defendant was 
obliged to deliver his pleadings. On receipt of the rule 26 notice the defendant was 
put to an election of either pleading — thereby defeating the bar — or applying for an 
extension of the time within which to plead. His failure to do either meant that he was 
ipso facto barred on the completion of the five-day time period.  
 
SHERIFF, JOHANNESBURG NORTH AND ANOTHER v YELLOW DOT 
PROPERTY INVESTMENTS AND ANOTHER 2016 (5) SA 107 (GJ)  
 
Execution — Sale in execution — Immovable property — Cancellation of sale — On 
basis of inter alia non-compliance with condition of sale requiring purchaser to pay, 
within seven days of request, all amounts required by municipality for issuance of rates 
clearance certificate — Where rates amounts payable not clearly stated in conditions 
of sale but nil estimate provided — Rates amount due had to be clearly stated in 
conditions of sale — Uniform Rules of Court, rule 46(13); Local Government: Municipal 
Systems Act 32 of 2000, s 118.  
This matter concerned the entitlement of the Sheriff, Johannesburg North, to cancel 
a sale in execution, in terms of Uniform Rule 46(11)(a), consequent upon various 
alleged breaches by the purchaser of the conditions of sale. Of pertinence was a 
condition obliging the purchaser to pay, within seven days of being requested to do 
so, all rates amounts required by the relevant municipality for the issuance of a rates 
clearance certificate in terms of s 118(1) of the Local Government: Municipal 
Systems Act 32 of 2000. (As to the other breaches, it was found that the municipality 
had through its conduct waived the respondents' non-compliance.) Despite its failure 
to pay within the required period after the request, the purchaser argued inter alia 
that no reliance could be placed on such clause because the conditions of sale 
themselves did not reflect the exact amount due. The amount due in respect of 
municipal charges was instead entered in the conditions as a R0,00 (nil) estimate — 
this was insufficient. In the course of its judgment the court assessed the role of the 
sheriff in sales in execution, and whether it failed to fulfil its statutory obligations in 
the circumstances.  
Held 
In terms of Uniform Rule 46(8)(a)(i) the sheriff bore the responsibility, along with the 
creditor, of settling the conditions of sale. And in terms of rule 46(13), he or she was 
obliged to give transfer of the property; in this regard the sheriff was empowered to 
do anything to ensure this happened. Further, s 118(1) of the Local Government: 
Municipal Systems Act 32 of 2000 provided that the Registrar of Deeds could only 
register transfer of a property on production of a municipal rates clearance certificate 
confirming payment of all outstanding rates. The effect of such provisions was to 
create a statutory and reciprocal obligation on the sheriff to act positively to effect 
transfer. 
Furthermore, regard had to be had of the legal and financial implications of s 118 of 
the Municipal Systems Act, which was such that a purchaser of a property sold in 
execution could potentially be liable for the historical debt on the property.  
In the circumstances, it was imperative that the amounts payable in respect of the 
rates amounts were clearly stated in the conditions of sale. In the light of their failure 
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to do so, and the waiver by the sheriff of the various other breaches, the applicants 
were not entitled to cancel the sale in execution. Application dismissed. 
 
SINGH AND ANOTHER v MOUNT EDGECOMBE COUNTRY CLUB ESTATE 
MANAGEMENT ASSOCIATION (RF) NPC AND OTHERS 2016 (5) SA 134 (KZD) 
 
Spoliation — Mandament van spolie — When available — Homeowners association 
suspending members' access cards and biometric access to housing estate pending 
their payment of outstanding fines — Whether defence that alternative access 
available — Whether defence that such suspension effected in terms of agreed 
conduct rules. 
 
The applicants, Mr and Mrs Singh, were residents and property owners (through 
various legal entities) within a gated security estate; the first respondent was the 
estate's homeowners association (the EMA). In terms of the standard contract 
concluded for the purchase of immovable property within the estate, the Singhs were 
nominated members of the EMA and were subject to the conditions set out in its 
memorandum of incorporation. The main issues in this case — three applications 
and counter-application heard together by agreement — were: 
(1) The lawfulness of the EMA's conduct rules relating, respectively, to the 
enforcement of speed restrictions on the estate; to the accreditation of service 
providers; and to a bus service transporting domestic employees which required 
them to 'make use of the designated bus stop points Ithroughout the Estate'. The 
Singhs contended that the speed-restriction rules unlawfully allowed the EMA to 
usurp the authority of officials under the National Road Traffic Act 93 of 1996 to 
police the road network within the estate; that the accreditation requirement 
effectively precluded residents or owners in the estate from choosing their own 
service providers, in contravention of the 'freedom of choice' provisions of 
the Consumer Protection Act 68 of 2008 and the Competition Act 89 of 1998; and 
that the transportation rules by 'necessary implication' precluded employees from 
walking on the public roads laid out within the estate, and as such was an irrational 
administrative decision falling to be reviewed in terms of the Promotion of 
Administrative Justice Act 3 of 2000 (PAJA). 
Held, as to the status of the conduct rules generally, that the relationship between 
the Singhs and the EMA had its foundation in contract, and it was this contractual 
nature of the relationship between the parties that provided the framework in which 
this application ought to be decided. In terms of their agreement the EMA was 
entitled to impose rules relevant to the governance and administration of the estate 
and the Singhs have agreed to be bound thereby. Any consideration of whether the 
rules complained of by them were unlawful and to be regarded as pro non 
scriptoentailed whether the rules could be said to be against public policy.  
Held, as to the rules regarding enforcement of speeding restrictions, that there was 
nothing in the rules which provided for any consequence flowing from a non-
compliance with the rules by a third party who had gained access to the estate in a 
manner other than through the authority of a resident. The control of the speed limit 
within the estate therefore fell squarely within the provisions of the contract 
concluded between the respondent and the owners of the properties within the 
estate. There was also nothing in the rules which prohibited the enforcement of the 
provisions of the National Road Traffic Act by the relevant authorities within the 
estate. The conduct rules, and the restrictions imposed by them, were private ones, 



289 
 

entered into voluntarily when electing to buy property upon the estate. These private 
rules were 'superimposed' on any national or municipal legislation and did not usurp 
them. Once it was accepted that the rules were private ones, the argument that the 
EMA was usurping the functions of the recognised authorities, or contravening the 
provisions of the various legislation referred to, must be rejected. 
Held, as to the accreditation requirement, that the owners of units within the estate 
had contractually bound themselves to live within a controlled environment. Control 
ensured that the buildings and gardens on the estate conformed to an agreed 
standard, and the only way to achieve this was to ensure that the contractor or 
landscaper concerned was competent and able to carry out the works approved by 
the respondent in a proper manner. There was no reason why the EMA ought not to 
have a list of 'accredited' service providers who were either accredited by a 
recognised authority or had, through prior conduct, established that they were 
competent. There was nothing in the rules that prescribed how a contractor was in 
fact 'accredited' by the EMA or how its list was compiled. The EMA's version, that 
accreditations were applied for and granted on a case-by-case basis, could not be 
gainsaid by the Singhs who at no point applied to have their preferred contractors 
accredited. And, because the rules regarding accreditation did not establish a closed 
list, their contention that these rules fell foul of the Consumer Protection Act and the 
Competition Act had to be rejected. There could be no violation of the applicants' 
'right of free choice' if the EMA had no right to, nor did, prescribe or dictate which 
contractors the residents may use. All that the EMA was in fact doing was to give 
effect  to what had been agreed upon by the owners of the units as to the standard 
of building and landscaping that is required within the estate.  
Held, as to rules pertaining to domestic employees, if read in context, there was no 
'necessary implication' that 'domestic employees may not otherwise walk on the 
public roads within the estate'. Giving them their literal meaning and context, these 
rules merely prescribed a set of procedures to ensure an orderly ingress and egress 
of domestic employees onto and off the estate, and efficient transportation to and 
from their places of employment. PAJA found no application in this case — it was the 
contractual nature of the relationship between the parties that provided the 
framework in which this application should be decided. (2) The confirmation of a rule 
nisi in spoliation proceedings, ordering the EMA to reactivate Mr Singh and his 
family's access cards and their biometric access. The EMA had deactivated these 
when the speeding fines it imposed remained unpaid, an act Mr Singh contended 
amounted to spoliation. The EMA countered that Mr Singh and his family could still 
enter the estate by filling in a register at security, and that the method of controlling 
access in and out of the estate was not something which they could be in possession 
of. Instead, their entitlement to access to the estate by way of access card or 
biometric scanning was based on contract, the EMA having agreed with its members 
to provide them with that benefit on terms and conditions, one of which is that it 
could be taken away if levies were unpaid, and so it was legally entitled to suspend 
their access cards and biometric access. 
Held, that only rights to use or occupy property, or incidents of occupation or control 
of property, warranted protection under the mandament. If it were accepted that Mr 
Singh and his family were entitled to freely enter and exit the estate so as to gain 
access to the properties which they owned or occupied, it also had to be accepted 
that the exercise of their right to do so must be an incident of their possession or 
control of such properties. Therefore, the illicit deprivation of the right contended for 
by Mr Singh was protected by the mandament van spolie. Accepting that Mr Singh 
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and his family could gain alternative access to the estate did not detract from the fact 
that having to utilise such a procedure would affect or disturb the exercising of the 
right that they had to free and automatic access to the estate by using their access 
cards and biometric access. The EMA's contention that it had legally suspended the 
access cards and biometric access to the estate by operation of the provisions of its 
memorandum of incorporation and conduct rules, was without merit. In order for the 
EMA to show that it was legally entitled to have done so, it would have to show that 
Mr Singh had in fact breached such rules, and this would require it to show that 
the amount it contended was due by him was legally payable. The only way that the 
EMA could do so was by having recourse to a court of law to make such a 
determination. This it had not done, but instead appeared to contend that the 
suspension of a resident's access card was 'standard procedure' where a member's 
account was in arrears. This amounted to self-help in order to procure payment of 
levies alleged to be outstanding from the residents on the estate without actually 
having recourse to a court of law to determine that such amounts were in fact due, 
owing and payable. Therefore, Mr Singh was entitled to confirmation of the rule nisi.  
 
 
POTTERS MILL INVESTMENTS 14 (PTY) LTD v ABE SWERSKY & ASSOCIATES 
AND OTHERS 2016 (5) SA 202 (WCC) 
 
Pleadings — Amendment — Withdrawal of mistakenly admitted legal consequence — 
Distinguished from amendment retracting admission of fact, where prejudice to 
opposing party possible — Amendment granted. 
 
The defendants, acting on the advice of their legal team, mistakenly admitted in their 
plea that the law attached certain consequences to an event. When they sought to 
withdraw the admission by amending their plea, the plaintiff objected, citing 
prejudice. In an application by the defendants for leave to amend their plea, the court  
Held 
The application would be granted. A court was not obliged to consider prejudice to 
the other side where an amendment retracting an incorrectly admitted legal 
consequence was being sought, for only the law would be prejudiced if cases were 
to be decided on what parties might in ignorance have agreed the law to be. 
 
 
SNYDERS AND OTHERS v DE JAGER 2016 (5) SA 218 (SCA)  
 
Appeal — Appealability — Lands Claims Court order confirming magistrates' court 
eviction order on automatic review — Not competent for Land Claims Court to grant 
leave to appeal to Supreme Court of Appeal against such order — Extension of 
Security of Tenure Act 62 of 1997, s 19(3)(a). 
Section 19(3)(a) of the Extension of Security of Tenure Act 62 of 1997 (ESTA) 
provides that '(a)ny order for eviction by a magistrate's court in terms of this Act . . . 
shall be subject to automatic review by the Land Claims Court, which may . . . 
confirm such order in whole or in part; . . .'. 
An order by the Land Claims Court, granting leave to appeal to the Supreme Court of 
Appeal (SCA) against its s 19(3)(a) confirmation order, is a nullity. (Paragraph [18] at 
224C – E.) 
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ESTA recognises the distinction between an appeal against a magistrate's eviction 
order and the common law or automatic review thereof. An order by the Land Claims 
Court (LCC) confirming a magistrates' court eviction order is not an order on the 
substantive merits of the matter. If the Supreme Court of Appeal (SCA) were to 
entertain such an appeal on the merits, it would in effect be hearing an appeal 
directly from the magistrates' court to the SCA. This would be contrary to the 
hierarchy of our courts, and in direct conflict with s 19(2) of ESTA, which provides 
that civil appeals against magistrates' court decisions in terms of ESTA lie to the 
LCC.  
 

NKALA AND OTHERS v HARMONY GOLD MINING CO LTD AND OTHERS 2016 
(5) SA 240 (GJ) 
 
Class action — Certification — Respondents claiming certification should be refused 
on basis of class definition being overbroad, resulting in unmanageability of class 
action — Where issues and evidence uniform or applicable to each class member's 
claim, concerns of manageability or overbreadth of class action not arising. 
 
The growth of the gold-mining industry has been characterised by a high incidence 
of occupational lung diseases amongst underground mineworkers. This particular 
case concerned the plight of under-ground mineworkers — present and past — 
afflicted with silicosis and pulmonary tuberculosis. The applicants in this matter 
sought the certification of a single class action — which they intended to institute 
against a number of mining companies — comprising two separate and distinct 
classes: (a) a silicosis class; and (b) a TB class. The silicosis class was defined as 
being made up of current and former underground mineworkers who had contracted 
silicosis, as well as the dependants of underground mineworkers who had died of 
silicosis, where such mineworkers worked or had worked, after 12 March 1965, on 
one or more specified gold mines. The TB class was comprised of current and 
former underground mineworkers who had contracted TB, as well as the dependants 
of deceased mineworkers who had died of TB, where such mineworkers worked or 
had worked, after 12 March 1965, for at least two years on one or more specified 
gold mines. Basing their claim on delict, the applicants alleged that the mining 
companies which were cited as respondents unlawfully exposed the mineworkers to 
excessive levels of harmful silica dust, and breached their legal duties — imposed by 
common law, statutory law and the Constitution — to ensure the safety of the 
mineworkers' living and work spaces. It was alleged that such conduct resulted in the 
mineworkers' contracting silicosis or TB. A two-stage approach to proceedings was 
proposed: during the first stage, issues common to both classes would be 
determined, and, during the second, issues specific to individual members of the 
classes. Potential class members would be granted an opportunity to opt out of the 
class action in respect of the first stage of proceedings; in respect of the second 
stage, class members were required to opt in if they wished to take further part in 
proceedings. 
Whether certification should be granted 
The decision as to whether or not to grant certification had to be made on the basis 
of where the interests of justice lay. Guiding factors were set out in Children's 
Resource Centre Trust and Others v Pioneer Food (Pty) Ltd and Others 2013 (2) SA 
213 (SCA) ([2012] ZASCA 182) paras 26 and 28. Of particular concern in this matter 
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was whether (a) the two classes were objectively ascertainable; (b) there were 
sufficient issues common to the relief claimed by all the potential members of the 
classes; and (c) a class action was the most appropriate means of determining the 
issues raised in the claims of the class members. In respect of (a), the court held 
that, given their clear and unambiguous definition, the two classes were objectively 
and definitively ascertainable. The mining companies argued that the class definition 
was overbroad, particularly in light of the lengthy duration of the class period 
(stretching from March 1965), which would give rise to problems of manageability for 
the trial court. Apart from disagreeing that a lengthy time period automatically 
translated into an overbroad definition, the court held that, once it was established 
that there were issues or evidence that was either uniform or applicable to every 
mineworker's claim, the concerns of unmanageability or overbreadth of the class 
definition did not feature. The fact that the sizes of the two classes might be very 
large did not make the class definition overbroad or the class-action trial 
unmanageable. In respect of (b), the court held that there were legal and factual 
issues pertaining to the elements of the applicants' delictual action which could be 
dealt with as part of a class action where a finding on them would be applicable to 
the case of each and every mineworker. In particular, there was evidence pertaining 
to breach of duties of care, as well as fault, on the part of the mining companies that 
was applicable to each and every mineworker's case. The court acknowledged that 
the present case differed from the usual class-action suit where a number of persons 
had the same, or a similar, claim against a single defendant arising from a single 
wrong. Here numerous mineworkers had the same claim against one or more 
respondent mining company simultaneously, and, while all their claims were 
attributable to a single cause, the harm occurred at different times and in different 
circumstances. The determination of the common issues in favour of the 
mineworkers would not finalise each mineworker's case (or that of his dependants). 
The court held, however, that this was no bar to the certification of the class action. A 
certification was not dependent on each class member's case being fully and finally 
determined once the common issues were determined in favour of the class. As long 
as it could be shown that determination of the common issues would allow the cases 
of the individual class members to move forward without duplication of the judicial 
analysis, a certification of the intended class action would be justified and would be 
in the interests of justice. This was the case here. As to (c), the court held that the 
class action was the only realistic option through which most mineworkers, or their 
dependants, could assert their claims effectively against the mining companies and 
realise the right of access to courts guaranteed to them by the Constitution. This was 
in view of the fact that the majority of the class members were poor, lived in rural 
areas and the mineworkers were in ill health.  
The mining companies raised the point that a class action would only be 
appropriate if the factual and legal issues common to all the class members 
outweighed the non-common issues. In response the court pointed out that the 
requirements laid down in the Children's Trust case were no more than factors to be 
considered by the court in its consideration of the demands of the interests of justice. 
In any event, once it had been established that there were sufficient issues whose 
determination would advance the cases of all individual mineworkers, there was no 
need for the court to examine whether these common issues outweighed the non-
common ones. In such a case it had to be in the interests of justice that the class 
action be certified. Nevertheless, the court found that, on the facts, the class action 
was the most appropriate course in the circumstances.  



293 
 

Whether certification is required in a class action in which a Bill of Rights 
violation is claimed to have taken place 
The court held, contrary to the assertions of the amici, * that certification was 
necessary in a case in which a right entrenched in the Bill of rights was invoked by 
the class-action representatives. This was for two reasons: namely the absence of 
such a requirement (i) could lead to an abuse of court process; and (ii) could cause 
numerous costly and time-consuming interlocutory skirmishes around the very 
issues that the certification court ought to resolve. The need for the court to protect 
its own process did not disappear in a matter where a right in the Bill of Rights had 
been invoked.  
Development of the common law on transmissibility of general damages  
The present position was as follows. Where a person suffered personal or bodily 
injury, and at some later stage died, an action for general damages would only be 
transmissible to their estate if their death occurred after they had already 
commenced proceedings and after litis contestatio had been reached. The court held 
that a huge injustice would result if the general damages that would have been due 
to a now deceased class member were denied simply because he had succumbed 
to his disease before the case he brought, or intended to bring, had reached litis 
contestatio. The loss of the general damages would be borne by the widows and 
children of the deceased class members — persons who constituted the indigent, 
the weak and the vulnerable in society. Furthermore, the common-law rule had failed 
to keep up with procedural developments over time. Unlike under the Roman and 
Roman-Dutch systems from where the rule originated, modern-law pleadings could 
be a complex and much more drawn-out affair. Opportunities for the parties to 
reopen pleadings meant that there always existed uncertainty as to whether the 
moment of litis contestatio had been reached. There therefore existed a much 
greater likelihood that a litigant might die before the moment of litis contestatio   •   A 
plaintiff who had commenced suing for general damages arising from harm caused 
by a wrongful act or omission, but who subsequently died, and whose death 
occurred prior to litis contestatio having been reached, and who would, but for his or 
her death, be entitled to maintain the action and recover the general damages in 
respect thereof, would still be entitled to continue with such action. The action would 
be for the benefit of the estate of the person whose death had been so caused.  
   •   A defendant who died while an action against him or her had commenced for 
general damages arising from harm caused by his or her wrongful act or omission, 
and whose case had yet to reach the stage of litis contestatio, remained liable for the 
said general damages, and the estate of the defendant had to continue to bear the 
liability despite the death of the defendant. The court further held that the 
commencement date of the mineworkers' claims would be recognised as the date of 
the launch of the certification application, as to hold otherwise would have unfair and 
unjust results.  
In a dissenting judgment Windell J expressed the view that the development of the 
common-law rule regarding transmissibility of general damages prior to litis 
contestatio, should be restricted to class actions where a class member died after 
the institution of the certification application and prior to finalisation of the class 
action. In those instances such general damages as that class member would have 
been entitled to claim would be transmitted to his or her estate. Application granted.  
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KLD Residential CC v Empire Earth Investments 17 (Pty) Ltd [2016] 3 All SA 
832 (WCC) 

Prescription – Interruption of – Section 14 of the Prescription Act 68 of 1969 – Law to 
be applied in determining whether a letter was admissible as an acknowledgment of 
liability for purposes of interrupting prescription was English law in terms of section 
42of the Civil Proceedings Evidence Act 25 of 1965 – Court considered exceptions 
that are allowed in terms of our law: one is where a party alleges that the settlement 
discussions resulted in a compromise agreement. 

In terms of a written mandate, the plaintiff (“KLD”) was authorised to market erven in 
a development and to receive commission on sales of which it was the effective cause. 
Being the effective cause of 99 sales, KLM sued the defendant (“Empire”) for 
commission. In a special plea, Empire alleged that KLD’s alleged right to commissions 
became due on the registration dates specified in KLD’s schedule and that, save for 
one sale, those registration dates were more than three years before service of 
summons. KLD’s claim to all commissions other than the single sale was thus said to 
have prescribed. On the merits, Empire alleged that KLD had breached the mandate 
in various respects and was therefore not entitled to commission. 

In its replication to the special plea KLD alleged that on 29 July 2011 Empire’s then 
attorneys, acting as Empire’s authorised representatives, wrote a letter to KLD’s 
attorneys acknowledging that pursuant to the mandate, KLD had become entitled to 
commissions totalling R2 105 960. That was alleged to have been an acknowledgment 
interrupting prescription in terms of section 14 of the Prescription Act 68 of 1969. 

Held – The law to be applied in determining whether the letter was admissible as an 
acknowledgment of liability for purposes of interrupting prescription was English law 
as at 31 May 1961 (in terms of section 42 of the Civil Proceedings Evidence Act 25 of 
1965). 

The without prejudice rule is based on public policy. Parties to disputes are to be 
encouraged to avoid litigation, with the expense, delay, hostility and inconvenience it 
usually entails, by resolving their differences amicably in full and frank discussions 
without the fear that, if the negotiations fail, any admissions made by them during such 
discussions may be used against them in the ensuing litigation. English law, and 
accordingly our law, allows some exceptions. One is where a party alleges that the 
settlement discussions resulted in a compromise agreement. That is what KLD relied 
upon in this case. It argued that without prejudice protection does not apply where the 
communication is relied upon as an interruption of prescription. The Court’s conclusion 
was that the law does not recognise such an exception. The special plea of 
prescription thus succeeded. 

Wile and another v MEC for the Department of Home Affairs, Gauteng and 
others [2016] 3 All SA 945 (WCC) 

Provisional sentence proceedings – Nature and purpose – Foreign court order – 
Recognition of – Court held that the limited recognition of the foreign judgment sought 
by the first plaintiff would not offend against public policy in this country and the 
interests of justice and those of the parties were best served by simply treating the 
present proceedings as application proceedings. 
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In provisional sentence proceedings, the first plaintiff sought an order directing the 
respondents to authorise the employees of the Department of Home Affairs in 
Johannesburg to give effect to a judgment granted by a German court recognising the 
adoption of the first plaintiff by the second plaintiff. 

Held – The use of the provisional sentence procedure by the plaintiffs was entirely 
inappropriate. Provisional sentence is primarily a mode of procedure providing a 
creditor with a speedy remedy for the recovery of monies due where the plaintiff is 
armed with sufficient documentary proof of claim in the form of a liquid document. The 
foundation of such a remedy is the existence of a liquid document which establishes 
a fixed and determinate sum of money. In the present case, the plaintiffs sought no 
relief sounding in money and the enforcement of the foreign judgment concerned the 
question of the first plaintiff’s status, more particularly, the names by which she was 
entitled to be known as. 

Two main issues fell to be determined: firstly, the procedural question of whether the 
plaintiffs could obtain the relief they sought through the provisional sentence 
procedure; and secondly, assuming that to be the case, whether, on the papers, the 
plaintiffs had made out a case that the German court’s order should be recognised, to 
the limited extent sought. 

On the procedural issue, the Court held that the interests of justice and those of the 
parties were best served by simply treating the present proceedings as application 
proceedings. 

In respect of the second issue, the Court was satisfied that the limited recognition of 
the foreign judgment sought by the first plaintiff would not offend against public policy 
in this country. The order of the German court was therefore recognised. 

University of Stellenbosch Legal Aid Clinic and Others v Minister of Justice 
and Correctional Services and Others; Association of Debt Recovery Agents 
NPC v University of Stellenbosch Legal Aid Clinic and Others; Mavava 
Trading 279 (Pty) Ltd and Others v University of Stellenbosch Legal Aid 
Clinic and Others CCT 127/15 
 
Orders-attachment- section 65J(2) of the Magistrates’ Courts Act (Act)- inconsistent 
with the Constitution  
 
Constitutional law-Orders-attachment- section 65J(2) of the Magistrates’ Courts Act 
(Act)- inconsistent with the Constitution  
 
 
The Constitutional Court handed down judgment in a matter concerning an application 
for confirmation of an order of invalidity made by the Western Cape Division of the 
High Court and an appeal against certain parts of that order that declared certain 
specified words in section 65J(2) of the Magistrates’ Courts Act (Act) inconsistent with 
the Constitution and invalid to the extent that they fail to provide for judicial oversight 
over the issuing of an emoluments attachment order against a judgment debtor. 
 
The first applicant is the University of Stellenbosch Legal Aid Clinic (Law Clinic), a law 
clinic established by the University of Stellenbosch.  The second to sixteenth 
applicants are individual clients of the Law Clinic.  They all had emoluments 
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attachment orders issued against them by clerks of the court employed in various 
Magistrates’ offices, many of which are located far away from where the applicants 
reside and work. 
 
On 8 July 2015 the High Court declared certain provisions of the Act constitutionally 
invalid, as they allowed for the issuing of an emoluments attachment order without 
judicial oversight.  The High Court further declared that section 45 of the Act, a 
provision that authorises parties to consent to the jurisdiction of a particular 
magistrates’ court, is limited to courts having jurisdiction over the area where the 
debtor resides or is employed in instances where the National Credit Act regulates the 
relevant credit agreement.  The High Court dismissed counter-applications by Flemix 
as well as the Association of Debt Recovery Agents (ADRA).  The applicants applied 
to this Court for the order of the High Court to be confirmed.  Both Flemix and ADRA 
opposed the application for confirmation. They argued that the High Court erred in 
holding that the provisions declared invalid did not allow judicial oversight when 
emoluments attachment orders were issued.  They further sought leave to appeal 
against the other orders granted by the High Court, including the declaration in regard 
to jurisdiction.  The South African Human Rights Commission was admitted as amicus 
curiae. 
 
There were three judgments of the Court: the first by Jafta J; and two majority 
judgments written by Cameron J (second judgment) and Zondo J (third judgment).  
Cameron J and Zondo J each concurred in one another’s judgment.  Mogoeng CJ, 
Moseneke DCJ, Bosielo AJ, Froneman J, Khampepe J, Madlanga J, Mhlantla J and 
Nkabinde J concurred in both the second and third judgments. 
 
In the first judgement, Jafta J held that the High Court erred in proceeding from the 
premise that section 65J(2) did not provide for judicial oversight without interpreting 
that section.  He held that the Court was bound to determine for itself whether indeed 
the section failed to provide for judicial oversight.  The parties’ admission in this regard 
did not and could not relieve the High Court from that duty because it related to a 
question of law. 
 
Jafta J held further that it should be determined whether the words “from the court” are 
capable of a meaning that accords with the assumed constitutional guarantee that, 
whenever execution is sought against one’s property – regardless of whether movable 
or immovable – the execution must be subject to judicial oversight.  In doing so it must 
keep in mind that “court” as defined in the Act is “a magistrate’s court for any district 
or for any regional division”.  Jafta J then concluded that a court does not mean a clerk 
of the court or a registrar or messenger of the court.  Moreover, in terms of section 12 
of the Act only a magistrate “may hold a court”. 
 
As a result, Jafta J held that section 65J provides for judicial supervision.  Therefore, 
assuming that the Constitution requires judicial supervision when emoluments 
attachment orders are issued, the section meets the requirement.  Jafta J added that 
in these circumstances he cannot confirm the order of invalidity made by the High 
Court. 
 
The second judgment, written by Cameron J, agreed with the High Court that, in 
principle, seeking an order to execute against or seize the property of another person 
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is part of a judicial process.  And an emoluments attachment order is a substantive 
decision because when a court grants the order, it is determining how the debt will be 
paid.  So judicial oversight is a constitutionally indispensable requisite. 
 
A debtor’s personal circumstances are likely to change between when the judgment 
debt is entered and ordered to be paid and when an emoluments attachment order is 
sought.  So not insisting on judicial oversight may limit debtors’ constitutional rights of 
access to court.  And it may also implicate the debtors’ protection against arbitrary 
deprivation of property in section 25 of the Constitution.  Judicial oversight over the 
emoluments attachment order process will thus alleviate the harsh effects of an 
emoluments attachment order on distinctly vulnerable low-income debtors’ dignity and 
livelihood. 
 
The second judgment disagreed that it was possible to interpret section 65J as 
providing for judicial oversight.  Section 65J(2) licenses the issuing of an emoluments 
attachment order in two alternative circumstances.  First, the order may be issued if 
the debtor consents in writing; or if “the court has so authorised”.  The conjunction “or” 
seems to make linguistically plain that an emoluments attachment order may be 
obtained through the debtor’s written consent even when the court has not authorised 
it.  Additionally, section 65J(1) posits that a judgment creditor, not a court, causes an 
emoluments attachment order to be issued from a court.  And once issued, section 
65J(5) provides that the order may be executed “as if it were a court judgment”.  This 
wording, the second judgment found, unpalatably signals the portents of judicially 
unsanctioned execution. 
 
The second judgment therefore concluded that it would be unreasonable to interpret 
section 65J as providing for judicial oversight.  The plain language of the provision 
shows it permits judicially unsanctioned enforcement of judgment debts.  This is 
unconstitutional.  And the soundest remedy is to strike the offensive legislation down, 
as the High Court did.  The second judgment concurred with the third judgment and 
its order. 
 
In the third judgment, Zondo J concurred in the second judgment but wrote separately.  
Zondo J held that in order to determine whether the Act provides for judicial oversight 
when issuing emoluments attachment orders, it is necessary to inquire into whether it 
is the court, or someone else, that has the power to issue such orders.  In his analysis, 
Zondo J considered the use of the words “issued from the court” in section 65J(1)(a) 
in the context of section 65J and the Act as a whole.  He took the view that in order for 
section 65J(1)(a) to be read to mean that it is the court that issues emoluments 
attachment orders, one would have to read the phrase “issued from the court” to mean 
“issued by the court”.  Zondo J held that there is no room for this interpretation.  He 
also said that interpreting the phrase this way would mean that section 65J(1)(a) 
allows a judgment creditor or his or her attorney to cause the court to issue an 
emoluments attachment order.  That would be a meaning that is inconsistent with the 
independence of the judiciary as it would mean that the court acts according to the 
dictates of the judgment creditor or his or her attorney.  Zondo J said that the word 
“issue” when used in relation to court processes is normally used to refer to an 
administrative function in a court and not to a judicial function.  Ultimately, he held that 
it is not the court itself that has the power to issue an emoluments attachment order, 
but rather the clerk of the court. 
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Zondo J also considered section 65J(2)(a).  He concluded that the provision does not 
provide for judicial oversight to the extent that it allows for the granting of an 
emoluments attachment order without court authorisation in instances where a debtor 
has consented in writing.  Zondo J also referred to section 65J(3).  That provision is to 
the effect that an emoluments attachment order may be executed as if it were a court 
judgment.  He took the view that there would be no need for this provision if the position 
was that an emoluments attachment order is always issued by a court since, in such 
a case, an emoluments attachment order would be a court order. 
 
The remedy adopted by Zondo J is supported by the majority.  It is one of a 
combination of reading-in and severance and not a complete notional severance as 
adopted by the High Court.  Accordingly, Zondo J did not confirm the order of 
constitutional invalidity made by the High Court, but rather ordered the reading-in, and 
severance of, certain words in section 65J(2)(a) and (b) in order to remedy the 
constitutional defect.  The effect of the order is that with immediate effect no 
emoluments attachment order may be issued unless the court has authorised the 
issuing of such emoluments attachment order after satisfying itself that it is just and 
equitable and that the amount is appropriate.  Zondo J dismissed the appeals with 
costs.  The respondents who opposed the confirmation of the High Court order were 
also ordered to pay the applicants’ costs. 
 

Muyiwa Gbenga-Oluwatoye v Reckitt Benckiser South Africa (Pty) Limited and 
Another CCT 41/16 
 
Settlement agreements-mutual separation agreement -waived right to approach the 
Commission for Conciliation, Mediation and Arbitration and/or any court for any relief 
against Reckitt in any dispute arising from his employment or from the separation 
agreement (waiver provision)-in circumstances valid 
 
Constitutional Court- Settlement agreements-mutual separation agreement -waived 
right to approach the Commission for Conciliation, Mediation and Arbitration and/or 
any court for any relief against Reckitt in any dispute arising from his employment or 
from the separation agreement (waiver provision)-in circumstances valid 
 
The handed down judgment in an application for leave to appeal from the Labour 
Appeal Court concerning the constitutional validity of a term in a mutual separation 
providing for a waiver of the applicant’s right to access to courts. 
 
In June 2013 the applicant, Mr Muyiwa Gbenga-Oluwatoye, concluded an employment 
agreement with the first respondent, Reckitt Benckiser South Africa (Pty) Limited 
(Reckitt).  He began his employment as Reckitt’s regional human resources manager 
on 22 July 2013.  During negotiations, Mr Gbenga-Oluwatoye told Reckitt he was 
working for Unilever.  On this basis, Reckitt paid Mr Gbenga-Oluwatoye a US$40 000 
sign-on bonus.  In fact, Mr Gbenga-Oluwatoye was working at that stage for Standard 
Charted Bank.  In February 2014 Reckitt discovered that his claim to it was false and 
suspended him.  Following an investigation that confirmed the misrepresentation, 
Reckitt dismissed Mr Gbenga-Oluwatoye on 3 March 2014. 
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Mr Gbenga-Oluwatoye disputed the procedural fairness of his dismissal.  He 
contended that Reckitt had violated his right to be heard because it did not afford him 
a pre-dismissal hearing.  Reckitt denied that Mr Gbenga-Oluwatoye had been 
dismissed without a hearing.  But before the dispute was taken any further, the parties 
concluded a mutual separation agreement.  The agreement was in full and final 
settlement of all claims between them.  In the agreement, Mr Gbenga-Oluwatoye 
unconditionally waived his right to approach the Commission for Conciliation, 
Mediation and Arbitration and/or any court for any relief against Reckitt in any dispute 
arising from his employment or from the separation agreement (waiver provision). 
 
Despite this clause, Mr Gbenga-Oluwatoye urgently approached the Labour Court.  He 
challenged the lawfulness of the separation agreement.  He alleged that Reckitt forced 
him to sign the agreement.  Alternatively, he said that because the waiver provision 
restricted his right to seek judicial redress, it was against public policy and therefore 
invalid. 
 
The Labour Court dismissed the application with costs.  It noted that the application 
was not based on provisions of the Labour Relations Act but on the common law of 
contract.  The Court found that the dismissal was not procedurally unfair.  Further, the 
facts did not support Mr Gbenga-Oluwatoye’s claim of duress.  The Court also found 
that the separation agreement reflected a valid compromise between the parties.  It 
was in full and final settlement of any disputes arising from their employment 
relationship. 
 
Aggrieved by this decision, Mr Gbenga-Oluwatoye first applied directly to the 
Constitutional Court.  The Court dismissed his application because it was not in the 
interests of justice to hear it at that stage.  He then appealed to the Labour Appeal 
Court.  That Court endorsed the Labour Court’s findings.  It found that this sort of 
agreement should be treated the same as any other agreement between an employee 
and an employer.  So it could be void, should it be shown that improper influence was 
present.  Mr Gbenga-Oluwatoye, however, failed to show this. 
 
On the alleged infringement of his constitutional rights, the Labour Appeal Court held 
that the applicant’s bargaining power at managerial level was such that he was aware 
of the consequences of the separation agreement, and its limitation on his rights was 
reasonable.  Thus the waiver provision was not contrary to public policy.  It was meant 
to bring the relationship between the parties to finality. 
 
Then Mr Gbenga-Oluwatoye approached the Constitutional Court again.  He 
maintained that his employment contract expressly or tacitly included the right to a 
pre-dismissal hearing.  More so, he argued that South African law recognises an 
implied term in all contracts of employment to the effect that employees are entitled to 
a pre-dismissal hearing.  Alternatively, if this Court finds that there was no right to a 
pre-dismissal hearing, it ought to develop the common law to include it. 
 
The respondents (the second respondent was joined to the proceedings in his capacity 
as Reckitt’s regional human resources manager) urged that the application be 
dismissed with costs.  They supported the reasoning of the Labour Appeal Court. 
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The Constitutional Court decided the application in a short judgment without written 
submissions or oral argument from the parties. 
 
In a unanimous judgment, written by Moseneke DCJ and Cameron J, the Court found 
that it had jurisdiction to decide the application because it raises the right to access 
courts, and the development of the common law in accordance with the Bill of Rights.  
The Court considered all the grounds advanced by Mr Gbenga-Oluwatoye to be 
without merit, bar one.  This was the lawfulness of the waiver provision: it was the only 
ground of appeal that had prospects of success. 
 
The Court noted that Mr Gbenga-Oluwatoye was a senior manager with prior work 
experience at a senior level.  And nothing indicated that his bargaining power was 
unequal or that he did not understand the agreed waiver provision.  Applying 
Barkhuizen v Napier, the Court found that in determining the lawfulness of the waiver 
provision, it was important to give effect to agreements, solemnly concluded, by parties 
operating from approximately equal bargaining power.  This was a question of public 
policy – the need for parties to settle their disputes on terms agreeable to them.  That 
need arises in their own interests, and the interests of the public and the courts. 
 
The Constitutional Court noted that Mr Gbenga-Oluwatoye had confessed that he had 
no defence to the charge of misrepresentation.  It was after this that he had entered 
into the separation agreement to put a present dispute to bed.  He did so knowingly 
and with his eyes open to his own future interests.  The public policy considerations 
may have been different if he had agreed to abjure recourse to the courts in future 
disputes.  But he had agreed to settle an existing dispute.  That was permissible.  He 
agreed to part ways with Reckitt on terms that were final, and that protected him from 
further action by his employer – including the possibility of a disciplinary process that 
could wound his career irremediably. 
 
The Court held that it would be in line with public policy to enforce agreements of this 
sort.  Thus Mr Gbenga-Oluwatoye must be held bound.  The waiver provision was 
constitutionally compliant.  The Court noted that even if the clause excluding access 
to courts was on its own invalid and unenforceable, the application must still fail.  This 
is because Mr Gbenga-Oluwatoye concluded an enforceable agreement that finally 
settled his dispute with his employer. 
 

Dobsa v Dlamini (20458/2014); Dlamini Advisory Services v Dobsa (19729/2013) 
[2016] ZASCA 131 (28 September 2016) 

Costs ─ Award of costs is at the discretion of the court of first instance ─ Power of 
appellate court to interfere with the exercise of such judicial discretion circumscribed. 
 

The Supreme Court of Appeal dismissed two appeals against a judgment of the 
Gauteng Local Division of the High Court, Johannesburg, concerning two separate 
costs orders granted against the parties separately in two interrelated applications. In 
the court a quo, costs were ordered against Dobsa in its unsuccessful opposition of 
an application by Dlamini, for an interdict to stay execution of the judgment granted 
by default in Dobsa’s favour, and the second, against Dlamini in respect of its 
successful application for rescission of the default judgment. The question was 
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whether the appellate court had the power to interfere with the discretion vested in a 
judicial officer when making an order as to costs. The Supreme Court of Appeal held 
that there was no suggestion that the judge a quo was not heedful of the bounds of 
the discretion vested in her and thus, it could not interfere with either costs orders. In 
the result both appeals were dismissed with costs. 

Travelex Limited v Maloney (823/15) ZASCA 128 (27 September 2016) 

 
Rescission application: based on alleged lack of jurisdiction of court that granted 
order of attachment ad fundandam et confirmandam jurisdictionem: ratio 
jurisdictionis present: no submission to jurisdiction established.  
 

The Supreme Court of Appeal (SCA) delivered a judgment whereby the appeal was 
dismissed with costs. The issues before the SCA was (i) whether the appellant 
procedurally could have brought the application for rescission of an order ad 
fundandam en confirmandam jurisdictionem solely on the alleged lack of jurisdiction 
of the court granting the order or should the application have been brought either in 
terms of the common law or the provisions of Uniform rule 42(1)(a) and (c); and (ii) 
whether a recognised ration jurisdictionis existed and the court that granted the initial 
order therefore had the requisite jurisdiction and (iii) whether the appellant had not 
submitted to the court’s jurisdiction. On 8 December 2010 the parties entered into an 
agreement related to the sale of shares in FX Africa. In terms of the agreement the 
appellant purchased the second respondent’s shares in FX Africa as well as shares 
held by Sanderling Investments Incorporated, a company incorporated in the Virgin 
Islands. The appellant was a peregrinus of South Africa while the respondents were 
peregrini of the Gauteng Division, but incolae of South Africa. They were both 
permanently resident in the area of jurisdiction of the Western Cape Division of the 
High Court. The respondents, as applicants, brought an urgent application in the 
Gauteng Division, Pretoria, on 19 November 2013 for the attachment of the 
appellant’s shares in FX Africa ad fundandam et confirmandam jurisdictionem. The 
first respondent claimed locus standi in the Gauteng Division on the basis that one of 
the suspensive conditions contained in the agreement was that he was obliged to 
deliver to the appellant and FX Africa his letter of resignation, both as an employee 
of FX Africa and as a director of subsidiaries of 2 2 FX Africa. Without opposition, but 
in the presence and with the acquiescence of the appellant’s counsel, an interim 
order was granted attaching the shares. On the return date, 6 February 2014, the 
application was unopposed, but again in the presence and with the acquiescence of 
the appellant’s legal representatives the court a quo confirmed the rule nisi attaching 
the shares. The attachment preceded an action for damages instituted by the 
respondents against the appellant following an alleged repudiation of the agreement. 
Two months later the appellant launched the rescission application, seeking, inter 
alia, the setting aside of the initial order and the action that had been instituted. The 
appellant contended that the court granting the initial order did not have jurisdiction 
to do so and that the appellant had submitted to the jurisdiction in the agreement and 
therefore an attachment order was incompetent and impermissible. In the court a 
quo, counsel for the appellant raised a further issue, namely that there was no ratio 
jurisdictionis for the initial order and the subsequent action and that the court should 
therefore set aside the initial order and the action. On appeal, the SCA stated that if 
a judgment or order has been granted by a court that lacks jurisdiction, such order or 
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judgment is a nullity and it is not required to be set aside. If parties do not agree as 
to the status of the impugned judgment or order, it should be rescinded and that was 
the position in the instant matter where the appellant applied to have the order set 
aside on the premise that the court did not have jurisdiction. The SCA had to 
determine: (a) whether there was a recognised ratio jurisdictionis, (for only if there 
was a ratio jurisdictionis would an attachment be competent) and (b) if the court had 
jurisdiction then it must be determined whether or not the appellant had submitted to 
its jurisdiction. The SCA held that in order to determine whether the appellant 
submitted to the jurisdiction of the court a quo, it is necessary to interpret the whole 
document and one of the factors is that the appellant chose as its domicilium citandi 
et executandi a foreign domicilium. The SCA found that the cumulative effect of the 
proved facts did not on a balance of probabilities establish a submission to the 
jurisdiction of the court a quo and the court hearing the application for attachment 
had the requisite jurisdiction and correctly dismissed the application, albeit for 
different reasons. 

Absa Technology Finance Solutions v Fulela Trade and Invest (519/2015) 
[2016] ZASCA 127 (26 September 2016) 

 
Absolution from the instance erroneously granted – no onus to prove admitted issue 
– matter remitted to trial court. 

The hire of a generator by the first respondent, Fulela Trade and Invest 21 (Pty) Ltd, 
initially from the supplier, Easytech, and thereafter from the appellant, Absa 
Technology Finance Solutions (Pty) Ltd, in terms of a Master Rental Agreement 
(MRA), gave rise to a dispute which forms the subject matter of this appeal. [2] The 
appellant instituted action in the Gauteng Local Division, Johannesburg against the 
first respondent, based upon an alleged failure by the first respondent to pay rentals 
when due. A failure by the second respondent, Dr Patricia Khanyile, in her capacity 
as surety and co-principal debtor with the first respondent, to make payment of the 
rentals when called upon to do so, was also relied upon. The 3 appellant sought 
payment of the amount of R296 422,94 in respect of the full amount outstanding, as 
well as the return of the generator and its retention by the appellant, pending 
payment by the first and / or second respondent. [3] After hearing the evidence of the 
parties, the trial court (Satchwell J) stated that (paras 18 and 21): ‘The MRA was 
signed on 14th April 2008. However, neither the documentation nor the pleadings 
nor the evidence of Maritz [who testified for the appellant] support acquisition by 
ABSA of any rights to the generator prior to the signing of the MRA. There is no 
evidence that ABSA was the owner of the generator and was entitled to conclude 
such an agreement on 14th April – which is the commencement date of the MRA. . . 
. In short, I am not satisfied that ABSA has shown that it was entitled to conclude this 
MRA since it has not even attempted to show any intervening agreement with 
Easytech which entitled ABSA (instead of Easytech) to hire out or rent the generator 
to defendants.’ Thereafter it was concluded (para 27): ‘Accordingly, absent discharge 
of the onus by Plaintiff, I have decided to grant absolution from the instance.’ [4] The 
trial court held it was accordingly unnecessary to deal with any of the defences 
raised by the respondents. These defences included an allegation that the true 
nature of the MRA had been misrepresented to the second respondent, she had 
signed the MRA under duress and the respondents were accordingly entitled to be 
released from their obligations in terms of the MRA. In addition, it was alleged that 
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the MRA had been cancelled, because the generator which had been delivered was 
not in accordance with the respondents’ requirements. The present appeal is with 
the leave of the trial court. [5] The trial court recognised that its finding that the 
appellant did not possess what it termed locus standi to conclude the MRA, had not 
been pleaded by the respondents. However, it decided that this issue was fully 
canvassed at trial and was a point of law which it was entitled, and indeed obliged, to 
deal with and decide. 4 [6] In this the trial court erred. The respondents in their plea 
admitted that on 14 April 2008 the first respondent entered into the MRA, which was 
signed by the second respondent personally and on behalf of the first respondent. 
The respondents then sought to be released from their obligations in terms of the 
MRA, on the basis of the defences set out above. It was accordingly common cause 
and no part of the dispute between the parties, as defined by the pleadings, that the 
appellant and the respondents had concluded a binding lease agreement in the form 
of the MRA. This was not a case where the respondents failed to plead an inability 
on the part of the appellant to conclude the MRA, but one where the respondents 
admitted its conclusion with the appellant. The trial court was not entitled to find that 
the appellant had failed to prove it was entitled to conclude the MRA, when its 
conclusion was common cause between the parties. [7] The trial court also 
concluded that there was no evidence that the appellant was the owner of the 
generator and therefore entitled to conclude the MRA. Clause 2 of the MRA, 
however, provides that ownership of the goods vests in the appellant. Clause 4.4 
stipulates that the goods have been acquired by the ‘hirer’ (being the appellant) at 
the ‘user’s’ request (being the first respondent) for the purposes of renting the goods 
to the first respondent. It was therefore agreed between the parties that the appellant 
was the owner of the goods. In any event, property belonging to a third party may 
lawfully be let to another. The lessor is only obliged to give the use and enjoyment of 
the property let to the lessee, and once this obligation is fulfilled the lessee is not 
entitled to question the lessor’s lack of title. 1 The trial court consequently erred in 
concluding that the appellant lacked locus standi to conclude the MRA, because it 
had not proved it was the owner of the generator. 1 Hillock & another v Hilsage 
Investments (Pty) Ltd 1975 (1) SA 508 (A) at 516E; Boompret Investments (Pty) Ltd 
& another v Paardekraal Concession Store (Pty) Ltd 1990 (1) SA 347 (A) at 351H-I. 
5 [8] It is unfortunate that the parties have been subjected to the expense and delay 
of these appeal proceedings, which will not result in a resolution of the dispute 
between them. It will be necessary for the matter to be remitted to the trial court for 
determination of the issues between the parties. In the absence of any findings by 
the trial court as to the merits or demerits of the witnesses which it had the 
advantage of seeing and hearing, this court is not in a position to fairly and properly 
evaluate the evidence. [9] As regards the costs of the appeal, there is no reason why 
the appellant should not be entitled to its costs. Although the misdirection by the trial 
court was obvious, the appeal was opposed by the respondents. The record placed 
before this court by the appellant was however incomplete and despite the 
respondents’ best endeavours was not rectified by the appellant. This resulted in the 
respondents applying for the record to be supplemented, by the inclusion of a further 
volume which was granted without opposition by the appellant. In so far as the costs 
of this application are concerned, the respondents should be entitled to their costs, 
but only in so far as the documents they sought to introduce into the record, were of 
relevance to the issues contained in their amended plea. In addition, the Taxing 
Master, in taxing the appellant’s costs of the appeal, should have regard to the 
incomplete state of the record filed by the appellant. [10] Regrettably, it is also 
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necessary to comment upon the manner in which the trial court dealt with counsel 
during the hearing. The following extracts from the record are illustrative: ‘COURT: 
That is not what I asked. I do not think you and I speak the same language. So, I tell 
you what, I am not going to ask you anymore questions but it means you do not 
solve my problems. I will ask this question once more. Okay, and if you do not 
understand, ask your attorney to translate, okay.’ and ‘COURT: I am going to take 
the adjournment, because otherwise Mr Du Randt I am going to be very rude to you. 
Think about it, perhaps ask your attorney, the word is manners, 6 m-a-n-n-e-r-s. Do 
you actually finish somebody’s sentence for them when they are speaking and the 
answer is no. So I am going to take an adjournment. You can think about yourself.’ A 
reading of these passages in context reveals that the remarks directed at counsel 
were intemperate and unjustified. Although robust questioning of counsel by a 
judicial officer may be justified, gratuitous insults are not. [11] In the result the 
following order is made: 1 The appeal is upheld with costs. 2 The order of absolution 
from the instance together with the costs order are set aside. 3 The matter is 
remitted to the trial court. 4 The appellant is ordered to pay the respondent’s costs in 
respect of the application to supplement the record, such costs being limited to those 
documents of relevance to the issues contained in the respondent’s amended plea. 
K G 

Shelton v Eastern Cape Development Tribunal (489/2015) [2016] ZASCA 125 (26 
September 2016) 

 
Constitutional law – Practice – Construction of judgments and orders – Principles 
applicable – When Chapters V and VI of the Development Facilitation Act 67 of 1995 
declared invalid, by Constitutional Court, declaration of invalidity suspended for 24 
months on conditions – Suspension period expiring without enactment of remedial 
legislation – court order not granting tribunal power to decide application after expiry 
of suspension period – appeal upheld. 

Court orders-Constitutional law – Practice – Construction of judgments and orders 
Principles applicable – When Chapters V and VI of the Development Facilitation Act 
67 of 1995 declared invalid, by Constitutional Court, declaration of invalidity 
suspended for 24 months on conditions – Suspension period expiring without 
enactment of remedial legislation – court order not granting tribunal power to decide 
application after expiry of suspension period – appeal upheld. 

 

Law Society of the Northern Provinces v Kyle (2015) [2016] ZASCA 120 (19 
September 2016) 
Attorney: Section 22(1)(d) of Attorneys Act 53 of 1979 : misconduct : appropriate 
sanction : court a quo misdirecting itself in the exercise of its discretion : attorney 
suspended from practice until such time as he satisfies the court that he is a fit and 
proper person to resume practice as an attorney. 

  
The Supreme Court of Appeal (SCA) upheld the appeal of the Law Society of the 
Northern Provinces (the Law Society) against an order of the Gauteng Division of the 
High Court, Pretoria, which had suspended Mr Frederick Kyle (Mr Kyle) from 
practising as an attorney for a period of six months. On appeal, the SCA suspended 
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Mr Kyle from practice until such a time as he satisfies the court that he is fit and 
proper to resume practice. The Law Society had, in the court below, applied for Mr 
Kyle’s suspension on a wide number of bases, including practising without a fidelity 
fund certificate, failing to account to clients, failing to pay other legal practitioners, 
and failing to register as an ‘accountable institution’ in terms of the Financial 
Intelligence Centre Act 38 of 2001. Mr Kyle, when faced with this application, did not 
deal with the merits of the complaints. Instead he raised a large number of 
procedural defences, including challenging the standing of the Law Society to 
discipline him. The court below considered it unnecessary to deal with all of the 
complaints, and on the basis that Kyle had failed to practice with a fidelity fund 
certificate, ordered his suspension for six months. On appeal, the SCA held that the 
court below materially misdirected itself by not taking into account all of the other 
transgressions. The SCA held that it is the compounding effect of all the 
transgressions that played a material part in the sanction that should be imposed. An 
appropriate sanction should have taken into account all of Kyle’s transgressions. 
Accordingly, the SCA held that an appropriate sanction is for Mr Kyle to be 
suspended from practice until such a time as he satisfies the court that he is once 
again fit and proper person to resume practice. 

 

Trinity Asset Management (Pty) Ltd v Grindstone Investments (Pty) Ltd 
(1040/15) [2016] ZASCA 135(29 September 2016) 
 

Prescription : the date upon which a debt becomes due must not be conflated with 
that when repayment thereof is demanded : a debt which is repayable on demand 
becomes due the moment the money is lent to the debtor : claim prescribed : appeal 
dismissed with costs.  

Trinity Asset Management (Pty) Ltd v Grindstone Investments (Pty) Ltd (1040/15) 
[2016] ZASCA 135 (29 September 2016) Please note that the media summary is for 
the benefit of the media and does not form part of the judgment. This morning, in a 
majority judgment, the Supreme Court of Appeal (SCA) dismissed an appeal by 
Trinity Asset Management (Pty) Ltd, against a decision of the Western Cape Division 
of the High Court, Cape Town (Yekiso J), sitting as the court of first instance. The 
high court had held that the debt of Grindstone Investments may have been 
extinguished by prescription and, by reason thereof, dismissed the application by the 
appellant for a provisional order of liquidation of the respondent. The parties agreed 
that the central issue on appeal was whether the debt had, indeed, been 
extinguished by prescription. The relevant clause, upon which the case turned, reads 
as follows: 2 ‘The Loan Capital shall be due and payable to the Lender within 30 
days from the date of delivery of the Lender’s written demand. The point of 
contention was, accordingly, when the period of prescription had commenced to run. 
To answer this question, the court had to ascertain, inter alia, whether a creditor 
could by his own conduct or lack thereof delay the running of prescription, where no 
future date for a repayment of the debt was set and whether a term in a loan 
agreement which stated that the loan would be repayable on demand was, without 
reference to when it was made (and therefore became ‘due’), was sufficient to delay 
the running of prescription. The appellant argued that the high court erred by 
accepting that without having made the demand within the prescribed three year 
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period the debt had probably been extinguished by prescription. The appellant 
submitted that the debt only became due in terms of section 11(d) of the Prescription 
Act 68 of 1969, once a demand was made. The respondent contended that 
prescription commenced to run at the earliest possible time in which such a demand 
could have been made – in other words, from the moment the money had been paid 
over to the respondent by the appellant. The majority of the court held that if the 
relevant clause made demand a condition precedent then it had to be fulfilled strictly 
in the terms specified. As the appellant had given notice on 21days only and not 30, 
as set out in the clause, the appellant had to fail on this basis alone. The majority 
went on to find that it need not decide whether parties could, by agreement between 
themselves, make demand (in contrast to the actual lending of the money) a 
condition precedent before prescription could begin to run. The majority decided that, 
if the law did so permit the postponement of the running of prescription the parties’ 
mutual intention to this effect would, at the very least, have had to be spelt out in 
clear and unmistakable terms. This was not the case in the matter before them and 
accordingly, they dismissed the appeal. 3 The minority in the SCA held that demand 
was a condition precedent for the debt to become payable and that demand was an 
essential requirement for the appellant’s cause of action and, accordingly, the 
running of prescription did not commence until 30 days after the making of a written 
demand. The minority would have upheld the appeal. 

 

Muller v Sanlam (1162/2015) [2016] ZASCA 149 (30 September 2016) 

 
Appeal-procedure: Application for reinstatement of an appeal and condonation for 
late compliance with rules of court refused because of extreme and inexplicable 
delay, and no reasonable prospects of success on appeal.  

Prescription: Debt of long term insurer becomes due when insured dies and 
beneficiary has knowledge of the death and of the existence of the policy. 

Mr Muller, the applicant for reinstatement of his appeal on the roll, and condonation 
of his failure to comply with the rules of this court, claimed from the respondent, 
Sanlam Life Insurance Ltd (Sanlam), payment of the benefits under four life 
insurance policies. The policies were all in respect of Muller‟s former wife, Mrs 
Muller. They had divorced several years before her death, for business reasons, he 
alleged. She had been killed in an alleged hijacking incident on 3 September 2006. 
The policies had been taken out in 2005 and 2006. Muller was the owner of two of 
the policies and the beneficiary in respect of the other two, which were owned by Mrs 
Muller. Muller proceeded by way of an application, instituted on 10 May 2011, in the 
Western Cape High Court, claiming payment of some R8 876 778. 

The application was thus brought almost five years after the death of the insured. 
Sanlam raised several defences, including one that Muller was complicit in the death 
of his former wife, and prescription. The parties agreed that the defence of 
prescription should be separated out in terms of rule 33(4) of the Uniform Rules of 
Court and determined before other issues were considered. Saldanha J ordered that 
the defence, and any responses to it such as estoppel and waiver, be referred to oral  
evidence. Muller testified, as did his insurance broker, Mr G Botha, and Muller‟s 
fiancée, Ms H Broodryk. Saldanha J found that the claim had prescribed and 
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dismissed it, but gave leave to Muller to appeal to this court since he considered that 
there might be a reasonable prospect of success on appeal arising from the 
provisions of a new rule promulgated in terms of the Long-Term Insurance Act 52 of 
1998. 

The rules applicable at the time of Ms Muller‟s death, and at the time when 
prescription would ordinarily have run, had been promulgated in 2004. The new rule 
had come into effect on 1 January 2011. Condonation and reinstatement Before 
turning to the argument raised by Muller as to the effect of the new rule, it is 
necessary to consider whether the appeal that he purportedly lodged should be 
reinstated, and his non-compliance with the rules of court should be condoned.  

The application for condonation and reinstatement of the appeal on the roll is 
dismissed with costs. 2 The appeal is struck from the roll 

General Council of the Bar of South Africa v Jiba and Others (23576/2015) 
[2016] ZAGPPHC 833 (15 September 2016) 

Advocates-struck from the roll-prosecutors 

'An important requirement for admission as an attorney or advocate is to be a 'fit and 
proper' person. Lawyers are also struck from the respective rolls of advocates or 
attorneys if they cease to be "fit and proper". The requirements of being "fit and 
proper" person is not defined or described in the legislation. It is left to the subjective 
interpretation of and application by seniors in the profession and the ultimately the 
court. In the apartheid years, this requirement was applied arbitrarily, but today the 
question may be asked why some lawyers who have been found to be a "fit and 
proper'' do not act as such. The pre-admission character screening of lawyers seems 
not to be effective any more. Post admission moral development is imperative'.[1] 
A successful practitioner, an attorney or an advocate, should possess and display 
certain qualities, most of which cannot be acquired through learning. Having these 
qualities could indicate that a person is indeed a "fit and proper'' person for the 
profession. An appropriate academic training may, however, play a vital part in 
improving them- as they are "by nature at least latent." 

This case is about whether the respondents, Ms Nomgcobo Jiba (first 
respondent),referred to in these proceedings as "Jiba", an advocate who currently 
holds the position of Deputy National Director of the Public prosecutions, Mr 
Lawrence Sithembiso Mrwebi (second respondent), referred to in these proceedings 
as "Mrwebi", an advocate who holds the position of special director of public 
prosecutions and head of the crime unit within the prosecuting authority and Mr 
Sibongile Mzinyati, third respondent (Mzinyathi), an advocate and a director of public 
prosecutions North Gauteng, are "fit and proper'' persons to remain on a roll of 
admitted advocates in terms of Admission of Advocates Act no 74 of 1964. 

Because of its relevance to the "fit and proper" person requirement, I find it 
necessary at the risk of prolonging this judgment, to repeat some of the directives 
contained in the code of conduct: 

"Prosecutors must- 

(a) Be individuals of integrity whose conduct is objective, honest and sincere 
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(b) Respect, protect and uphold justice, human dignity and fundamental rights 
as entrenched in the Constitution. 

(c) Protect the public interest; 

(d) Strive to be and seen to be consistent, independent and impartial; 

(e) Conduct themselves professionally, with courtesy and respect to all, and in 
accordance with the law and the recognized standards and ethics of their 
profession; 

(f) … 

(g) At all times maintain the honour and dignity of their profession ...' 

Independence 

"The prosecutorial discretion to institute and to stop criminal proceedings 
should be exercised independently, in accordance with the prosecution policy 
and the policing directive and be free from political, public or judicial 
interference." 

Impartiality 

"The prosecutor should perform their duties without fear, favour or prejudice. 
In particular they should- 

(a) Carry out their functions impartially and not become personally involved in 
any matter; 

(b) Avoid taking decisions or involving themselves in matter where a conflict of 
interest existent or might possibly exist; 

(c) Take into consideration the public interest as instinct from media or part as 
an interest and concerns, however vociferously these may be presented; 

(d) Avoid participation in political or other activities which may prejudice or be 
perceived to prejudice their independence or impartiality; 

(e) Not seek or receive gifts, donations, favour or sponsorships that may 
comprise or may be perceived to compromise or may be perceived to 
compromise their professional integrity; 

(f) Act with objectivity and pay due attention to the constitutional right to 
equality; 

(g) Take into account all relevant circumstances and ensure that the 
reasonable inquiries are made about evidence irrespective of whether these 
inquiries are to the advantage or disadvantage of the alleged offender; 

(h) Be sensitive to the needs of victims and do justice between the victim, the 
accused and the community according to the law and the dictates of fairness 
and equity ; and 

(i) Assist the Court to arrive at a just verdict and in the event of conviction, an 
appropriate sentence based on the evidence presented." 

 An order is hereby made as follows: 
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177.1 The case against Mzinyathi (third respondent) is hereby dismissed with 
costs, such costs to include the costs of two counsel up to the stage when the 
applicant (GCB) indicated that it will not persist against the third respondent. 

177.2 The application against Jiba (first respondent) and Mrwebi (second 
respondent) with regard to their handling of Mdluli's (FUL) case is hereby 
granted and an order is hereby made as follows: 

177.2.1. The names of Ms Nomgcobo Jiba (first respondent) and Mr 
Lawrence Sithembiso Mrwebi (second respondent) are hereby struck 
from the roll of advocates; 

177.2.2. The first and second respondents to pay the costs of the 
application the one paying the other to be absolved and such costs to 
include the costs of two counsel. 

  

Pretoria Society of Advocates v Van Zyl (13901/2013) [2016] ZAGPPHC 815 (2 
September 2016) 

Advocate-striking from roll-mitigating circumstances-suspended  

 The respondent is an admitted advocate. She practised first, from the High Court 
Chambers in Vermeulen Street ('Madiba Street") Pretoria and in August 2011 she 
moved to New Court Chambers in Paul Kruger Street. Her membership of the 
Pretoria Bar was terminated while she was at New Court Chambers. She relocated 
again and practised from 179 Blake Street, Riviera, Pretoria. 

This application relates to the respondent's conduct when she as junior member and 
Mr Michiel Daniel Du Preez ("Mr Du Preez"), a senior advocate of the Pretoria Bar 
were floor representatives tasked with the management of the Floor Fund (“the 
fund"). The fund was established by members on the 2nd Floor at High Court 
Chambers. A member who joined the floor fund was obliged to contribute R100.00 
per month and the said amount was reflected by the Accounts Section of the Bar as 
an expense against the member's Bar account and his/her contribution was 
deposited thereafter into the ABSA floor fund savings account held at the Madiba 
street branch. 

It was from the proceeds of the fund that allowances were paid to the receptionist 
and tea lady. Other expenses related to floor functions which were arranged by the 
respondent in conjunction with Mr Du Preez and for the regular purchase of 
refreshments and other expenses on that floor. Special expenses had to be 
approved by the members. The daily withdrawal amount was limited to 
R1000.00.  When larger amounts were required for payment, both representatives 
had to approve such payment which occurred by internal bank transfer or by means 
of a bank cheque. The respondent was also responsible for keeping the books and 
administration records of the fund. Although the bank card was usually kept in Mr Du 
Preez's office, the respondent ended up keeping the card because it was used on a 
regular basis. 
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During 2010 members were asked to each make a once-off contribution of R300.00 
towards the purchase of new kitchen equipment. Contributions were collected from 
20 members between October and December 2010. The respondent explained to Mr 
Du Preez that it was impractical to purchase the equipment where the daily 
withdrawal on the floor fund account was limited to R1000.00. She suggested that 
the monies which she had collected in the sum of R6000.00 and which was in her 
possession be deposited into her personal credit card. She gave him assurance that 
her account was in credit and he agreed. 

At the beginning of 2011 Mr Du Preez made two requests to the respondent. The 
first was that she make the bank card available to him in order to pay a contractor he 
intended calling to repair the fridge door on the 2nd floor.  The respondent explained 
that the bank card was at her home. On another occasion she explained that she 
had forgotten to bring the card along. After repeated requests and sms messages 
the respondent failed to make the card available. The second request was prompted 
by the fact that they needed to work through the books of the fund and to report back 
to the members. She undertook to do the report since the floor fund files and bank 
card were in her possession and at some point she had taken the files to her home. 
When enquiries were made regarding the kitchen equipment she explained that she 
had made enquiries at various dealers and was selecting the equipment to be 
purchased. Mr Du Preez discussed his concerns regarding the respondents conduct 
with Engelbrecht SC and Raath SC, both members of the floor fund and they 
advised that he keeps on pressuring the respondent to make the card and books 
available. 

When the respondent was due to relocate to New Court Chambers she informed Mr 
Du Preez that she had discussions with the lady members on the floor about taking 
over her position as floor representative and one Adv M Naude ("Ms Naude") was 
willing to take over from her. The need to conduct a handing over of the card and 
books of the fund and for her to compile her report on the handling of the floor fund 
was discussed. She was also advised to deposit the R6000.00 held in her credit card 
into the savings account. None of the requests were complied with until she 
relocated to New Court Chambers on 1 August 2011. Mr Du Preez scheduled a 
meeting in his office on 22 August 2011 to discuss the floor fund and for handing 
over to Ms Naude.  The respondent failed to attend but she asked for the meeting to 
be rescheduled to 25 August 2011, then later to 1 September 2011 and again to 8 
September 2011. On the latter date the bank account was closed and the 
respondent's access to the account was blocked. The respondent was informed of 
this action and the bank statements obtained revealed that between 8 July 2011 and 
11 August 2011 the respondent had withdrawn an amount of R4 850.00. The 
respondent requested that the meeting be rescheduled to 9 September 2011. 

The respondent attended the meeting of 9 September 2011 and Ms Naude and 
Engelbrecht SC were also present. The respondent failed to bring the card and floor 
fund files along. She could not give an account or give reasons for some of the 
withdrawals. She was again requested to deposit the R500.00 she had withdrawn to 
pay for the repair of the fridge door into the floor fund account, to deliver the files, 
and to transfer monies held in her credit card account into the floor fund account. 
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Another meeting was scheduled for 13 September 2011. Further statements were 
requested from the bank which showed that and amount of R1000.00 was withdrawn 
on 22 January 2011 and on 10 February 2011 bringing  the total of monies 
withdrawn by her between 22 January and 11 August 2011 to R6850.00. It was 
evident from these statements that no deposit was made from her credit card into the 
account. The respondent did not hand over the floor fund files and bank card and 
she did not turn up for the meeting. A letter was addressed recording these events 
and another urgent meeting was requested. The respondent sent an email of same 
date that she had reduced everything into writing. She would pay the money from the 
credit card into the account and that she would send a messenger to deliver the files 
the following day, the 14 September 2011. 

As officers of the Court practitioners are held to a very high standard of ethical 
values and any conduct inconsistent with such values is reprehensible. Where an 
advocate gives false information whether under oath or otherwise, this constitutes 
material facts from which the Court must determine whether he or she is a fit and 
proper person, Kekana supra. The explanations of the respondent to her colleagues 
and in her answering affidavit and as admitted in her supplementary affidavit 
amounted to false statements. Some of the statements were made under oath where 
she not only misled her colleagues over a period of time but where she also misled 
the court. Furthermore, she manipulated the figures on her bank statements with her 
personal computer thereby misrepresenting the true status of her blue bean credit 
card account. In as far as her affidavits were concerned her conduct could amount to 
perjury and Ifind that her conduct was reprehensible. In Kekana supra at 655 H, 
Hefer JA stated: 

" I also support Heher J's observation in the present case that : 

"the word of an advocate is his bond to his client, the court and justice itself. In 
our system of practice the courts both high and low, depend on the ipse dixit 
of counsel on every tum." 

"This is why there is a serious objection to allowing an advocate to 
continue practising once he has revealed himself as a person who is 
prepared to lie under oath. Legal practitioners occupy a unique position. On 
the one hand they serve the interests of their clients, which require a case to 
be presented fearlessly and vigorously. On the other hand, as officers of the 
court they serve the interests of justice itself by acting as 
a bulwark against admission of fabricated evidence. Both parties have 
strict ethical rules aimed at preventing their members from 
becoming parties to the deception of the Court....... The preservation of 
standard of professional ethics having been leftalmost entirely in the hands of 
individual practitioners. It stands to reason, firstly that absolute personal 
integrity and scrupulous honesty are demanded .....a practitioner who 
Jacks these qualities cannot be expected to play his 

part." (my underlining) 

In Geach and Others supra: 
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".It was said in Malan that "if a court finds dishonesty the circumstances must be 
exceptional before a court will order a suspension instead of removal". That does not 
purportto Jay down a rule of Jaw but expresses what follows 
naturally from a finding of dishonesty. Once an advocate has exhibited dishonesty it 
might be inferred that the dishonesty will recur and for that reason he or she should 
ordinarily be barred from practice. 

In considering appropriate sanction it was submitted for the applicant that the 
respondent's deception, in particular with regard to her blue bean account, over a 
long period of time should be viewed in serious light. Furthermore that such conduct 
was indicative of a character defect, which could not be equated to a moral lapse 
because of her personal circumstances. It was submitted that she should be struck 
off the roll and that only after a long period has lapsed, where she has demonstrated 
that she has completely reformed and rehabilitated could a court consider permitting 
her to practice again as an advocate. 

It was submitted for the respondent that her personal circumstances contributed to 
her conduct and that these were unlikely to recur and would not be a consideration in 
the future. Without listing them, during 2010 marital problems resulted in financial 
difficulties where she became the sole breadwinner, she suffered emotional distress 
and depression; she was hospitalized at some point. These problems endured till 
about 2012. She was a first offender and had shown remorse. She repaid the 
monies. 

I have already found that her conduct was reprehensible especially that of lying 
under oath and of manipulating her bank statements. Unlike what occurred 
in Kekanasupra, she did not persist with such version up to the end. Her blue bean 
bank statements were finally released for scrutiny although at the instance of the 
queries raised by the applicant's attorneys. Although the misconduct related to her 
mismanagement of the floor fund account and that she had repaid them, one cannot 
ignore the fact that she had been placed in a position of trust and that she had failed 
to take the opportunities she was given to set the record straight. I am of the view 
that the court has to show its disapproval of such conduct in the strongest of terms. I 
am however not of the view that the appropriate sanction in these circumstances 
was that of having the respondent struck off the roll. In consideration of an 
appropriate sanction I must say that her admission to wrong doing showed remorse. 
She repaid the money and furthermore she was a first offender. Due to problems in 
her personal life she went through a period of depression and ill health.  As I see it a 
suspension from practice of the respondent will suffice. 

The Respondent is suspended from practice for a period of eighteen (18) months 
from the date of this order; The Respondent is ordered to pay the costs of this 
application. 

Absa Technology Finance Solutions v Fulela Trade and Invest (519/2015) 
[2016] ZASCA 127 (26 September 2016)  

Absolution from the instance erroneously granted – no onus to prove admitted issue 
– matter remitted to trial court.  
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Judge- robust questioning of counsel by a judicial officer may be justified, gratuitous 
insults are not. 

The hire of a generator by the first respondent, Fulela Trade and Invest 21 (Pty) Ltd, 
initially from the supplier, Easytech, and thereafter from the appellant, Absa 
Technology Finance Solutions (Pty) Ltd, in terms of a Master Rental Agreement 
(MRA), gave rise to a dispute which forms the subject matter of this appeal. The 
appellant instituted action in the Gauteng Local Division, Johannesburg against the 
first respondent, based upon an alleged failure by the first respondent to pay rentals 
when due. A failure by the second respondent, Dr Patricia Khanyile, in her capacity 
as surety and co-principal debtor with the first respondent, to make payment of the 
rentals when called upon to do so, was also relied upon. The 3 appellant sought 
payment of the amount of R296 422,94 in respect of the full amount outstanding, as 
well as the return of the generator and its retention by the appellant, pending 
payment by the first and / or second respondent. 

After hearing the evidence of the parties, the trial court (Satchwell J) stated that 
(paras 18 and 21): ‘The MRA was signed on 14th April 2008. However, neither the 
documentation nor the pleadings nor the evidence of Maritz [who testified for the 
appellant] support acquisition by ABSA of any rights to the generator prior to the 
signing of the MRA. There is no evidence that ABSA was the owner of the generator 
and was entitled to conclude such an agreement on 14th April – which is the 
commencement date of the MRA.In short, I am not satisfied that ABSA has shown 
that it was entitled to conclude this MRA since it has not even attempted to show any 
intervening agreement with Easytech which entitled ABSA (instead of Easytech) to 
hire out or rent the generator to defendants.’  

Thereafter it was concluded (para 27): ‘Accordingly, absent discharge of the onus by 
Plaintiff, I have decided to grant absolution from the instance.’ The trial court held it 
was accordingly unnecessary to deal with any of the defences raised by the 
respondents. These defences included an allegation that the true nature of the MRA 
had been misrepresented to the second respondent, she had signed the MRA under 
duress and the respondents were accordingly entitled to be released from their 
obligations in terms of the MRA. In addition, it was alleged that the MRA had been 
cancelled, because the generator which had been delivered was not in accordance 
with the respondents’ requirements. The present appeal is with the leave of the trial 
court.  

The trial court recognised that its finding that the appellant did not possess what it 
termed locus standi to conclude the MRA, had not been pleaded by the respondents. 
However, it decided that this issue was fully canvassed at trial and was a point of law 
which it was entitled, and indeed obliged, to deal with and decide. In this the trial 
court erred. The respondents in their plea admitted that on 14 April 2008 the first 
respondent entered into the MRA, which was signed by the second respondent 
personally and on behalf of the first respondent. The respondents then sought to be 
released from their obligations in terms of the MRA, on the basis of the defences set 
out above. It was accordingly common cause and no part of the dispute between the 
parties, as defined by the pleadings, that the appellant and the respondents had 
concluded a binding lease agreement in the form of the MRA. This was not a case 
where the respondents failed to plead an inability on the part of the appellant to 
conclude the MRA, but one where the respondents admitted its conclusion with the 
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appellant. The trial court was not entitled to find that the appellant had failed to prove 
it was entitled to conclude the MRA, when its conclusion was common cause 
between the parties. The trial court also concluded that there was no evidence that 
the appellant was the owner of the generator and therefore entitled to conclude the 
MRA. Clause 2 of the MRA, however, provides that ownership of the goods vests in 
the appellant. Clause 4.4 stipulates that the goods have been acquired by the ‘hirer’ 
(being the appellant) at the ‘user’s’ request (being the first respondent) for the 
purposes of renting the goods to the first respondent. It was therefore agreed 
between the parties that the appellant was the owner of the goods. In any event, 
property belonging to a third party may lawfully be let to another. The lessor is only 
obliged to give the use and enjoyment of the property let to the lessee, and once this 
obligation is fulfilled the lessee is not entitled to question the lessor’s lack of title.  

Regrettably, it is also necessary to comment upon the manner in which the trial court 
dealt with counsel during the hearing. The following extracts from the record are 
illustrative: ‘COURT: That is not what I asked. I do not think you and I speak the 
same language. So, I tell you what, I am not going to ask you anymore questions but 
it means you do not solve my problems. I will ask this question once more. Okay, 
and if you do not understand, ask your attorney to translate, okay.’ and ‘COURT: I 
am going to take the adjournment, because otherwise Mr Du Randt I am going to be 
very rude to you. Think about it, perhaps ask your attorney, the word is manners, m-
a-n-n-e-r-s. Do you actually finish somebody’s sentence for them when they are 
speaking and the answer is no. So I am going to take an adjournment. You can think 
about yourself.’ A reading of these passages in context reveals that the remarks 
directed at counsel were intemperate and unjustified. Although robust questioning of 
counsel by a judicial officer may be justified, gratuitous insults are not.  

 

Notshokovu v The State (157/15) [2016] ZASCA 112 (7 September 2016) 
  

Appeal-special leave to appeal-no grounds 

The Supreme Court of Appeal refused an application for special leave to appeal. The 
application was in terms of s 17(2)(f) in terms of which the President of this court 
could in exceptional circumstances refer the decision refusing leave to the court for 
reconsideration and, if necessary, variation thereof. The SCA decided to refuse the 
special leave because it was of the view that no special circumstances existed 
justifying or meriting a further appeal based on the facts of the case. This court was 
of the view that even the high court and the two judges of the SCA who considered 
an application for leave to appeal acted correctly. There is overwhelming evidence 
that the complainant did not give consent to the sexual intercourse. Therefore the 
State proved beyond reasonable doubt that she was raped and that the appellant’s 
version was not reasonably possibly true. 

Fisher v Natal Rubber Compounders (Pty) Ltd 2016 (5) SA 477 (SCA) 
 
Prescription — Extinctive prescription — Interruption — Lapsing — Cession of claim 
— Summons whereby creditor claiming payment of debt served on defendant, 
interrupting prescription — Subsequent to litis contestatio, creditor ceding claim, and 
thereafter amending summons to substitute cessionary as plaintiff — Amendment not 
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resulting in interruption of prescription lapsing — Prescription Act 68 of 1969, s 15(2) 
and (6). 
Practice — Pleadings — Amendment — Summons — Substitution of plaintiff 
following cession of claim — Summons whereby creditor claiming payment of debt 
served on defendant, interrupting prescription — Subsequent to litis contestatio, 
creditor ceding claim, and thereafter amending summons to substitute cessionary as 
plaintiff — Amendment not resulting in interruption of prescription lapsing — 
Prescription Act 68 of 1969, s 15(2) and (6). I 
The creditor company (the creditor) served summons in November 2010 against the 
defendant for payment of a sum of money for goods sold and delivered to a 
company for whom the defendant had stood surety. Subsequent to close of 
pleadings the creditor ceded, in October 2013, to a company, NRC, all of its right, 
title and interest in and to the claims in relation to its right of action. In December 
2013 the creditor successfully amended its summons by substituting NRC as plaintiff 
— this was in fulfilment of the cession agreement between the creditor and NRC. 
The defendant raised in response a special plea of prescription. He contended as 
follows: The substitution of NRC as the plaintiff amounted to the institution of fresh 
proceedings, and in which the claim was no longer pursued by the creditor but by 
NRC in its own name. The creditor had failed to prosecute its claim to final judgment, 
so that the interruption of prescription effected by the service of summons fell away 
in terms of s 15(2) and (6) of the Prescription Act 68 of 1969. At the time of 
substitution, more than three years had elapsed since the claim arose. The claim 
had therefore prescribed. 
 
Held, that the original interruption of prescription by the timeous service of the 
summons was not affected in any way by the cession or subsequent amendment. 
The amendment was a mere procedural step followed to effect the substitution. 
However, the debt, as well as the process under which the debt was being pursued, 
remained the same throughout; only the identity of the person entitled to enforce the 
debt changed. Were any judgment granted in favour of NRC, it would be done so in 
terms of the original summons and particulars of claim, not in terms of the application 
for substitution. The original process that interrupted prescription would be 
prosecuted successfully. That was what was required by s 15(2) of the Act. The debt 
remained the same and unaffected by prescription. The special plea of prescription 
therefore failed.  
 
KLD Residential CC v Empire Earth Investments 17 (Pty) Ltd 2016 (5) SA 485 
(WCC) 
 
Evidence — Privilege — Legal professional privilege — Scope — Without-prejudice 
correspondence — Whether without-prejudice correspondence admissible as 
evidence of interruption of prescription — Prescription Act 68 of 1969, s 14.  
Evidence — Admissibility — 'Without prejudice' rule — Scope — Whether without- 
prejudice correspondence admissible as evidence of interruption of prescription — 
Prescription Act 68 of 1969, s 14. 
Prescription — Extinctive prescription — Interruption — By acknowledgment of liability 
— Without-prejudice correspondence — Whether without-prejudice correspondence 
admissible as evidence of interruption of prescription — Prescription Act 68 of 1969, 
s 14. 
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The defendant raised a special plea of prescription to the plaintiff's claim. In order to 
defeat the special plea, the plaintiff sought to rely on a without- prejudice letter, 
written on behalf of the defendant, as an acknowledgment of liability interrupting 
prescription (in terms of s 14 of the Prescription Act 68 of 1969). The plaintiff argued 
for the existence of an exception to the general rule prohibiting the admission of a 
without-prejudice communication, to the effect that such a communication would be 
admissible for the limited purpose of establishing an interruption of prescription. The 
court however found that the law did not recognise such an exception and upheld the 
defendant's plea. The court reasoned that there were no compelling reasons of 
public policy to limit the rule in the manner proposed by the plaintiff, and found 
support for its view in the fact that no such exception existed in English law. 
 

 
Standard Bank of SA Ltd v Van Dyk 2016 (5) SA 510 (GP)  
 
Exception — Exception to particulars of claim succeeding and plaintiff ordered to 
amend its papers within specified time period — Plaintiff failing to do so — Defendant 
bringing application for dismissal of action without having first served notice of bar — 
Dismissal application constituting irregular step — Uniform Rules of Court, rules 26 
and 30(1). 
 
Irregular proceedings — Setting aside — Exception to particulars of claim succeeding 
and plaintiff ordered to amend its papers within specified time period — Plaintiff failing 
to do so — Defendant bringing application for dismissal of action without having first 
served notice of bar — Dismissal application constituting irregular step — Uniform 
Rules of Court, rules 26 and 30(1). 
 
Where a court has upheld an exception to the particulars of claim in a summons and 
grants leave to the plaintiff to amend within a specified time period, yet the plaintiff 
fails to do so, the excipient is not entitled to apply for the dismissal of the action 
without their having first served on the plaintiff a notice of bar in terms of rule 26 of 
the Uniform Rules of Court. An application for dismissal, failing such a notice of bar, 
is premature and constitutes an irregular step in terms of rule 30(1). Such a 
conclusion follows on from the fact that amended particulars of claim constitute 'any 
other pleading' for the purposes of rule 26. 
 
Firstrand Bank Ltd v Mdletye and another 2016 (5) SA 550 (KZD) 
 
National Credit Act 34 of 2005, s 129(4).-Consumer credit agreement — Debt 
enforcement — Application to declare consumer's immovable property executable — 
Judicial oversight — Factors to consider must include potential effect on reinstatement 
of credit agreement in default — National Credit Act 34 of 2005, s 129(4). 
National Credit Act 34 of 2005, s 129(4).-Consumer credit agreement — 
Reinstatement of agreement in default — Possibility of must be included as factor to 
consider when exercising judicial oversight over declaring immovable property 
executable — National Credit Act 34 of 2005, s 129(4). 
Execution — Attachment of immovable property — Declaration of executability — 
Judicial oversight — Factors to consider must include potential effect on reinstatement 
of consumer credit agreement in default — National Credit Act 34 of 2005, s 129(4). 
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Section 129(4) of the National Credit Act prohibits reinstatement of a 
credit agreement in default once a sale pursuant to an attachment has taken place. If 
— despite there being a reasonable prospect of reinstating the agreement within a 
relatively short period of time — the immovable property were sold by virtue of an 
attachment following a declaration of executability, the agreement would not be 
capable of being reinstated and the judgment debtor would lose their home. Proper 
judicial oversight would not be served by leaving that to chance. The potential for this 
to occur must therefore be a factor to be taken into account in an application to 
declare the property executable. This factor must be placed in the scale along with 
all other relevant factors in deciding whether to declare immovable property 
executable. 
 
Herbex (Pty) Ltd v Advertising Standards Authority 2016 (5) SA 557 (GJ) 
 
Locus standi-Action by — Voluntary association — Against non-members — No lawful 
basis for exercising jurisdiction over non-members — Practical consequences of 
voluntary association's adjudication of complaints against non-members may, as in 
present case, constitute imposition of jurisdiction, infringing non-members' 
constitutional rights of freedom of association and expression — No instruction, order, 
ruling or sanction may be taken against non-members without their consent or 
submission to jurisdiction.  
 
The applicant (Herbex), although not a member of the respondent (the ASA) — a 
voluntary association established to promote and enforce advertising standards — 
had for a number of years subjected itself to the ASA's procedures and rulings 
regarding complaints received in respect of some of its advertisements. However, 
having obtained legal opinion that the ASA's rulings were not legally enforceable 
against non-members, Herbex brought the present application, seeking declaratory 
orders to that effect and related interdictory relief. 
The ASA acknowledged that it had no jurisdiction over non-members but insisted 
upon its entitlement to make determinations pertaining to non-members' advertising 
and denied that doing so constituted an assertion of jurisdiction over them. 
Held 
The ASA's assertion that the consideration of complaints and issuing of 
rulings against non-members did not constitute an assertion of jurisdiction, was 
untenable. The fact was that the respondent's determination of complaints relating to 
Herbex's advertisements, imposed its code — the ASA's guiding document, the 
Code of Advertising Practice — on Herbex and made it subject thereto. The practical 
effect of the ASA's actions made it irrelevant that Herbex was not one of its 
members; it was treated exactly the same as a member, effectively rendering it a de 
facto member of an association that it did not wish to belong to. This constituted an 
infringement of Herbex's constitutional rights to freedom of association and 
expression.  
In analysing the lawfulness of the respondent's conduct vis-à-vis non-members, it 
was important to be mindful of the principle of privity of contract.The ASA and its 
members could not by agreement between themselves impose the code that they 
had agreed to be bound by upon non-members who had not so agreed, and in doing 
so confer jurisdiction upon the ASA in respect of a non-member's advertising. There 
was in consequence no basis in law that the respondent, absent the consent of the 
non-member, could be permitted to assert jurisdiction over the advertising of such 
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non-member, whether in media owned by non-members or in media owned by the 
respondent's members. Also, the ASA's own articles, properly construed, did not 
permit it to regulate the conduct of non-members in the absence of their agreement 
to be so regulated. It was clear from both the articles and the code that the ASA's 
mandate was one of consensus rather than coercion, and that it was of application 
only to those who agreed to be subject to its dictates.  
The ASA had no jurisdiction over any person or entity who was a non-member. The 
determination of complaints relating to advertisements of non- members and the 
issuing of instructions, orders or rulings, constituted an unlawful imposition of its 
jurisdiction over such non-members. It followed that the ASA may accordingly not 
issue any instruction, order or ruling against non-members, and may not sanction 
them without their consent or submission to jurisdiction.  
 
  
Minister of Police and others v Kunjana 2016 (2) SACR 473 (CC) 

Constitutional practice — Costs — Confirmation of declaration of invalidity — Party 
(respondent in Constitutional Court) not entitled to costs of representation in 
circumstances where no novel or complex issues raised and applicants had not only 
conceded that legislation constitutionally invalid but had themselves brought the 
confirmation application. 
 
The respondent's premises were searched by police officials in terms of s 
11(1)(a) and (g) of the Drugs and Drug Trafficking Act 140 of 1992 (the Act), which 
allowed for searches without a warrant and without circumscribing the time, place 
and manner of the search. She subsequently brought an application in the High 
Court declaring the whole of s 11 constitutionally invalid. The court declined to find 
the entire section invalid but declared that s 11(1)(a) and (g) were unconstitutional as 
they infringed the right to privacy enshrined in s 14 of the Constitution. The 
declaration was not to have retrospective effect. Although the applicants had initially 
opposed the application, they subsequently conceded, and, after the declaration of 
invalidity by the High Court was made, brought the present application seeking its 
confirmation. 
Held, that the impugned provisions were broad and there were less restrictive 
measures, such as those in s 22 of the Criminal Procedure Act 51 of 1977, to 
achieve the purposes of the Act. There was no discernible reason for s 
11(1)(a) and (g) not contemplating such less restrictive means, which would prevent 
the possibility of a greater limitation of the right to privacy than necessitated by the 
circumstances. The limitation of the respondent's right to privacy and dignity by the 
subsections could not be justified in terms of s 36 of the Constitution and they were 
accordingly constitutionally invalid.  
Held, further, as to whether the declaration had to be made retrospective or 
prospective, that without an earlier challenge of constitutional invalidity, the 
respondent, who had been searched in compliance with then binding legislation, 
could not aver that it would be unjust for the court to make a prospective order but 
one that still protected her interests. She was no doubt aware that legislation existed 
to prevent and combat drug-related offences, and her institution of the proceedings 
to challenge the legislation some two and a half years after the searches had been 
conducted did not entitle her to an exemption from their application. The offences 
prosecuted under the Act were serious. Retrospective application could cause 
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criminals who had contravened the provisions of the Act to go free and undermine 
the administration of justice. It could also result in delictual claims by persons who 
had been subjected to searches and seizures. It was therefore appropriate that the 
declaration of constitutional invalidity be confirmed and its operation be prospective 
only.  
Held, further, as to the respondent's application for costs for representation in the 
Constitutional Court, that at the time of the hearing the court's pronouncements in 
analogous cases were not only fresh but plain in their impact on the impugned 
provisions. Furthermore, not only had the applicants conceded the invalidity of the 
provisions but had also sought confirmation in the Constitutional Court. Although 
there might very well be instances where a respondent's presence in confirmation 
proceedings was necessary to ensure that its interests were protected in the event of 
novel or complex issues arising during the hearing, in the circumstances of the 
present case, this contention could not be sustained. Her costs were accordingly 
limited to her costs up to the delivery of her notice that indicated her support for the 
confirmation application.  
 

City of Cape Town v Khaya Projects (Pty) Ltd and others [2016] 4 All SA 1 
(SCA) 

Appeal – Section 16(2)(a)(i) of the Superior Courts Act 10 of 2013 – Whether appeal 
would have any practical effect – Importance and novelty of the issues raised justifying 
matter being dealt with in the interests of justice and not dismissed on the practical 
effect question. 

Constitutional law – Constitutional subsidiarity – Whether appellant should have first 
exhausted the available and relevant contractual, statutory and regulatory provisions 
before seeking constitutional relief – Appellant wrong in not utilising recourse available 
through existing statutes and regulations. 

The City of Cape Town decided to develop land which had been the location of an 
informal settlement, into a low economy formal township. To that end, it appointed the 
second respondent (“Peer Africa”) as developer, to oversee the project. Peer Africa in 
turn appointed the first respondent (“Khaya”) to build the required houses. 

Alleging that the houses built by Khaya were defective, the appellant approached 
the High Court for a declaratory order that Khaya had failed to comply with its 
constitutional obligation to construct adequate housing in terms of section 26 of the 
Constitution, alternatively, a declarator that Khaya, in concluding the contract to 
provide and construct housing as part of the relevant project, undertook constitutional 
obligations as set out in section 26(1) of the Constitution. 

The present Court raised the issue of whether the appeal would have any practical 
effect and, if not, whether, in terms of section 16(2)(a)(i) of the Superior Courts Act 10 
of 2013, on that basis alone the appeal should be dismissed as the declarator on the 
constitutional issue would have no practical effect because the building work was 
complete and the contractual claims for alleged defective workmanship had all 
prescribed. 

The appellant argued that the issue was important since the building of defective 
lower income housing was a general problem in South Africa and that the 
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constitutionality of Khaya’s actions remained a live and ongoing dispute between the 
parties. 

Held – The importance and novelty of the issues raised regarding the effect of legal 
and constitutional obligations of private parties contracting to take on construction 
work within the context of a State project to realise socio-economic rights, justified the 
matter being dealt with in the interests of justice and not dismissed on the practical 
effect issue. 

Khaya raised the issue of constitutional subsidiarity. The question was whether the 
appellant should have first exhausted the available and relevant contractual, statutory 
and regulatory provisions before seeking constitutional relief to deal with the alleged 
defective buildings. Despite the existence of a number of statutes and regulations that 
regulated proper building practices, the appellant had failed to utilise those options. 
The subsidiarity argument raised by Khaya was therefore upheld. 

A second constitutional issue raised was the application of the Bill of Rights to private 
relationships. In terms of section 8(2) of the Constitution, a provision of the Bill of 
Rights may be extended to bind a natural or juristic person. However, in terms 
of section 8(3), when applying a provision of the Bill of Rights to a natural or juristic 
person, a court must develop the common law to the extent that legislation does not 
give effect to the right in question. In the present case, there was legislation in 
existence which did give effect to the right. 

The appellant’s main argument was that Khaya had become an organ of State 
insofar as it was engaging in a public function by building State-funded housing. An 
organ of State as defined in section 239 of the Constitution includes “any other 
functionary or institution exercising a power or performing a function in terms of the 
Constitution or exercising a public power or performing a public function in terms of 
any legislation”. Khaya had no actual relationship with the appellant, and had not 
undertaken to ensure that the appellant’s positive constitutional obligations would be 
effectively achieved in regard to the housing project. There being no constitutional 
obligation on Khaya, the constitutional argument failed. 

Finally, the appellant referred to arbitration proceedings between Khaya and Peer 
Africa, and contended that the dispute in that regard remained a live issue. It sought 
an order declaring that the arbitration had lapsed in terms of section 23(a) of the 
Arbitration Act 42 of 1965 due to delay in finalisation. Sec-tion 23(a) provides a time 
limit of four months within which the arbitrator may make an award. That time period 
may be extended by the parties where necessary. Apart from the fact that the appellant 
was not a party to the arbitration and therefore had no standing in that regard, the 
parties to the arbitration had agreed to extend the time limit for the making of the 
award. 

Apart from the setting aside of the order that the appellant pay the costs of 
the amicus curiae in the matter, the appeal was dismissed with costs. 

Buffalo City Metropolitan Municipality v Asla Construction (Pty) Ltd 
[2016] 4 All SA 60 (ECG) 

Review- Administrative justice – Judicial review – Delay in bringing review application 
– Application not launched without reasonable delay and not later than 180 days after 
the award of the contract to the respondent as required by section 7(1) of Promotion 
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of Administrative Justice Act 3 of 2000 (“PAJA”) – Serious breach of section 217 of the 
Constitution and other statutory instruments that regulated procurement in the context 
of local government, meant that it would be in the interests of justice for the applicant 
to be granted an extension in terms of section 9 of the PAJA. 

The applicant municipality had awarded the respondent a contract to supply 
engineering services to a township. Three payment certificates submitted to the 
applicant were not paid, leading to the respondent instituting action for provisional 
sentence, claiming payment of the three amounts in question. 

In its defence, the applicant stated that it was seeking to review and set aside the 
award of the contract to the respondent, and if the award was set aside, then the 
payment certificates relied upon by the respondent would be invalid. The review 
application was based on the contention that the applicant had failed to comply 
with section 217 of the Constitution, and the procurement legislation binding on it, 
more particularly, in that no competitive tender process was followed prior to the award 
of the contract to the respondent. 

Two preliminary points were taken by the respondent. The first was that although 
the municipality’s application to set aside its own administrative action was brought in 
terms of section 6(1) of the Promotion of Administrative Justice Act 3 of 2000, the 
application was not launched without reasonable delay and not later than 180 days 
after the award of the contract to the respondent as required by section 7(1) of the Act. 
Secondly, it was contended that the deponent to the applicant’s founding affidavit, the 
then municipal manager, did not have the necessary authority to depose to the affidavit 
in question. On the merits, the respondent argued that the applicant failed to 
demonstrate, with reference to permissible evidence, that the requirements of section 
217 of the Constitution were flouted. It stated that the contract emanated from a 
turnkey contract concluded with the applicant, and that proper procurement and 
bidding procedures were followed in respect of that turnkey contract, therefore 
rendering it unnecessary for a further procurement process to be followed in respect 
of the contract relied upon by the respondent. 

Held – The point regarding the lack of authority of the municipal manager had been 
disposed of and did not need further attention. 

The crucial question was whether the award of the contract was a legitimate 
consequence of the turnkey contract. The Court found against the respondent in that 
regard. Section 217 of the Constitution does not permit that the work in such contracts, 
concluded in pursuance of a proper procurement process, could simply be handed 
over to a different contractor through the existence of an open-ended turnkey contract. 
The award of the contract was thus invalid and had to be set aside. 

Turning to the issue of the delay in seeking review, the Court held that the serious 
breach of section 217 of the Constitution and the other interlocking statutory 
instruments that regulate procurement in the context of local government, meant that 
it would be in the interests of justice for the applicant to be granted an extension in 
terms of section 9 of the Promotion of Administrative Justice Act. 

In the premises, the certificates upon which the respondent relied in its provisional 
sentence action were unenforceable and its action had to be dismissed with costs. 
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Cuba NO and others v Holoquin Global (Pty) Ltd and others [2016] 4 All SA 77 
(GJ) 

Locus standi-Trusts – Action by trustee – Authorisation – General rule is that the 
trustees of a trust must join in suing – First respondent expressly alleged in the 
founding affidavit that he was duly authorised by his co-trustees to represent the trust 
in the litigation – No suggestion that his allegations were untrue, and affidavits 
provided by the second and third applicants put paid to the respondents’ submission. 

The applicants were the trustees in a family trust which claimed payment of R2 million 
from the respondents. The second respondent was the sole director of the first 
respondent. The trust and first respondent had entered into a share subscription 
agreement. Alleging that it had lawfully cancelled the agreement, the trust sought 
restitution by the first respondent of what it had received in terms of the agreement. 
The claim against the second and third respondents was founded upon an alleged 
warranty that all information and documentation provided by them to the trust was true 
and accurate. They were alleged to be jointly and severally liable to pay the sum of R2 
million to the trust consequent upon their breach of the warranty. 

The respondents raised a number of special defences to the claim. They argued that 
the trust was not properly before the court as there was no evidence in the founding 
affidavit that the second and third applicants had authorised the first applicant to 
conduct the litigation on their behalf. Secondly, it was contended that the share 
subscription agreement provided for disputes arising therefrom to be referred to 
arbitration. In another authority defence, it was contended that there was no proper 
resolution or decision by the joint trustees which authorised the first applicant to 
address the letter of demand calling upon the first respondent to perform its obligations 
under the agreement or the letter of cancellation. 

Held – The general rule is that the trustees of a trust must join in suing. The 
respondents’ challenge to the first respondent’s authority to conduct the litigation was 
unfounded. The first respondent expressly alleged in the founding affidavit that he was 
duly authorised by his co-trustees to represent the trust in the litigation. There was no 
suggestion that his allegations were untrue, and affidavits provided by the second and 
third applicants put paid to the respondents’ submission. The same held true for the 
first applicant’s authorisation to address the letter of cancellation on behalf of the trust. 

Turning to the trust’s claim for repayment by the first respondent of the R2 million in 
terms of the agreement, the Court found that the first respondent was in flagrant 
breach of the share subscription agreement, that the agreement was lawfully cancelled 
by the trust and that the first respondent had not advanced any legitimate defence for 
repayment of the sum of R2 million, apart from the alleged arbitration defence to the 
claim. 

The trust’s claim against the second and third respondents, based as it was on the 
warranty provided by them, was dismissed by the Court as an unfounded attempt to 
bind parties who were not parties to the subscription agreement. 

In an alternative claim against the second and third respondents, the trust relied on 
alleged misrepresentations by them to induce the trust to conclude the subscription 
agreement and effect payment of R2 million to the first respondent when they well 
knew that the entire authorised share capital had been issued and that the first 
respondent was not in a position to issue the 31 112 shares subscribed for by the trust. 



323 
 

In order to assert a delictual claim of that nature, the trust had to prove a false 
representation; made wrongfully or unlawfully and intentionally or negligently. In 
consequence thereof, the trust must have sustained a loss. The damages claim by the 
trust had to represent compensation for such loss. The Court confirmed that the 
representations made by the second and third respondents were false. However, it 
could not be inferred that they must have fraudulently intended to induce the trust to 
conclude the subscription agreement and the Court could not exclude the possibility 
of an innocent even if misguided belief on their part that the subscription agreement 
would be implemented in accordance with its terms. The issue was referred for oral 
evidence. 

On the issue of the arbitration clause, the Court held that the dispute was not one 
which was required to be referred to arbitration. The trust was therefore entitled to 
approach the court for relief. 

The first respondent was ordered to pay the trust R2 million, plus interest. 

Mnyandu v Padayachi [2016] 4 All SA 110 (KZP) 

Appeal – A court of appeal will not interfere with a trial court’s findings of fact and 
credibility unless it is apparent from the record that the court a quo had materially 
misdirected itself or erred to the extent that its findings were vitiated and fell to be set 
aside. 

Court Orders-Protection order – Protection from Harassment Act 17 of 2011 – Section 
2(1) – Whether conduct constitutes harassment – Harassment should have a 
repetitive element which makes it oppressive and unreasonable – Alternatively, the 
conduct must be of such an overwhelmingly oppressive nature that a single act has 
the same consequences – While sending of a single email containing allegations 
which were not true may have been unreasonable, such conduct not objectively 
oppressive or having the gravity to constitute harassment. 

In May 2013, the respondent applied for a protection order against the appellant, in 
terms of section 2(1) of the Protection from Harassment Act17 of 2011, on the ground 
that the appellant had harassed him and subjected him to slander and defamation in 
an email which she had sent to their work colleagues. The magistrate held that the 
sending of a single email was capable of constituting an act of harassment, provided 
that the other requirements for harassment were established. In arriving at that 
conclusion, the magistrate held that the scope of the Act is very wide, and that the 
constitutional rights of the respondent had been infringed by the appellant. 

Challenging that finding, the appellant argued that the magistrate had committed a 
misdirection in regarding statements made by the respondent during his closing 
argument as constituting evidence. The appellant also argued that the magistrate had 
erred in failing to refer to the definitions of “harassment” and “harm” in the Act, and 
that there was no proof that any harm was caused to the respondent. 

Held – On appeal, a Court of Appeal will not interfere with a trial court’s findings of fact 
and credibility unless it is apparent from the record that the court a quo had materially 
misdirected itself or erred to the extent that its findings were vitiated and fell to be set 
aside. The evidence before the present Court satisfied it that the magistrate had 
correctly found the appellant’s allegations that she had been verbally abused by the 
respondent not to be true. 
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While it was correct that the magistrate had misdirected herself by accepting a point 
raised in argument as a fact, such misdirection did not vitiate her findings on the 
credibility of the witnesses or the veracity of the appellant’s allegations. 

The next issue was whether the appellant’s conduct constituted harassment. The 
onus was on the respondent to prove on a balance of probabilities that the appellant 
knew or ought to have known that by sending the email, she was engaging in conduct 
which would cause harm to the respondent or inspire the reasonable belief that harm 
would be caused to him, be it mental, psychological physical or economic, and that 
her conduct was unreasonable in the circumstances. 

After undertaking a consideration of how the issue was dealt with in comparative 
jurisdictions, the Court held that harassment should have a repetitive element which 
makes it oppressive and unreasonable. Alternatively, the conduct must be of such an 
overwhelmingly oppressive nature that a single act has the same consequences. 

In the present case, while the conduct of the appellant sending the email containing 
allegations which were not true may have been unreasonable, the Court was not 
persuaded that her conduct was objectively oppressive or had the gravity to constitute 
harassment. The appeal was thus upheld and the magistrate’s order set aside. 

Mostert NO v Registrar of Pension Funds and others [2016] 4 All SA 131 (GJ) 

Application for declarator – Applicant seeking declarator in the alternative to assist in 
a collateral challenge to regulation – Notionally inconsistent to decide on a declaration 
of rights without engaging on a legality which did not arise in the collateral challenge. 

As the liquidator of a pension fund, the applicant sought the review and setting aside 
of regulation 35(4) gazetted by the Minister of Finance (the “third respondent”). On the 
ground that the making of the regulation constituted administrative action, the 
application was brought under the Promotion of Administrative Justice Act 3 of 2000. 
Although the application was not brought within the period of 180 days referred to 
in section 7(1)(b) of the Act, none of the parties raised the issue in affidavits. In 
argument, the Minister contended that the Court should raise the point mero motu. 

Held – The regulation was published on 22 April 2003. The applicant was appointed 
as curator of the fund on 17 October 2005 and as liquidator of the fund on 18 April 
2008. The fund’s scheme under section 15B(1)(a) of the Act (“the apportionment 
scheme”) was approved by the Registrar under section 15B(9)(i) of the Act on 11 May 
2012. The review application was brought on 27 March 2015. Thus, the Minister 
submitted that the regulation affected the fund by latest on 11 May 2012 and the 
application was thus brought substantially outside of the 180-day period prescribed 
by section 7(1)(b). The Court stated that the questions to be asked related to the date 
on which the applicant acquired actual or alternatively deemed knowledge of the 
regulation and the reasons for it, and whose duty it was to have placed evidence before 
the court on the date issue. In respect of the latter question, it was held that the duty 
to place evidence before the court to fix the actual knowledge date rests on an 
applicant for review. The applicant in this case ought therefore to have placed 
evidence before the court of the date on which he acquired actual knowledge of the 
regulation and the reasons for it; and, if relevant, to have applied for a variation 
under section 9 of the Promotion of Administrative Justice Act. Neither was done. As 
the applicant had not stipulated an actual date at all, and since the date of the 
application fell outside of 180 days after the date of the administrative action, the 
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Minister did not have to place any evidence before the court in support of his position. 
The Court concluded that it had no power to entertain the applicant’s review 
application. 

The next question was whether a declaratory order was still potentially appropriate. 
As the applicant was seeking a declarator in the alternative to assist in a collateral 
challenge to regulation 35(4), the question was whether it was appropriate to decide 
the issue of the declarator if the court had no power on the basis of applicant being 
time-barred. It was held that it was notionally inconsistent to decide on a declaration 
of rights without engaging on a legality which did not arise in the collateral challenge. 

As the merits were fully argued, the Court expressed its views thereon obiter dicta. 
It found regulation 35(4) not to be inconsistent with section 15B(5)(e), nor internally 
irrational, nor purporting to establish contingency reserve account inconsistent with 
the Act. The application was dismissed. 

Sheriff of the High Court, Piketberg and another v Lourens; In re: Standard 
Bank of South Africa Ltd v Trustees for the time being of the Eila Trust and 
others [2016] 4 All SA 239 (WCC) 

Execution – Sale in execution – Section 45(1) of the Consumer Protection Act 68 of 
2008 provides that a sale in execution is an “auction” as contemplated in the Act – 
Regulation 22(2) of the Act establishes three categories of auctioneers which may 
legally sell the fixed property to be auctioned – Although regulation not referring to 
Sheriff of Court in role of auctioneer, court finding that regulation 22(2) does apply to 
a sale in execution pursuant to a court order declaring the property executable. 

The second applicant obtained judgment against the respondent, subsequent to which 
a writ of execution was issued for the first applicant to attach and sell the respondent’s 
property. However, the transfer of ownership could not take place because of the 
respondent’s refusal to pay the Value Added Tax (“VAT”) amount on the transaction. 

In the main application, the applicants sought the cancellation of the sale in 
execution due to the respondent’s alleged failure to comply with his obligations to pay 
an amount of R88 200 for VAT due and owing to the second applicant before transfer 
could occur. 

The respondent opposed the application and launched a counter-application 
disputing the validity of the sale in execution on the basis that it did not comply with 
regulation 22(2) of the Consumer Protection Act 68 of 2008, and seeking an order that 
the sale in execution in respect of the property be declared null and void, together with 
an order that the first applicant repay the deposit paid by the respondent. 

Held – The issues for determination were whether the applicants had a duty to 
establish the VAT status on the property and disclose that information to the 
respondent; whether the first applicant failed to comply with the provisions of the Act 
and regulations; and whether was a valid auction held in respect of the sale in 
execution of the property on 14 April 2015. 

The legal principle that a judgment debtor retains ownership until it passes to the 
successful purchaser upon registration of transfer has been applied in cases involving 
immovable property. 
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The sale of fixed property cannot attract both VAT and transfer duty. If property is 
sold by a VAT vendor in terms of the Value Added Tax Act 89 of 1991, then only VAT 
will be payable by the seller on the sale transaction to the South African Revenue 
Service (“SARS”). Thus at the point where the sale of the property would be 
considered a VAT transaction, having regard to two factors, namely, the status of the 
seller as a VAT vendor and the type of transaction, the seller would be liable for 
payment of VAT at the time of registration of transfer of the property. Where the seller 
is a non-vendor, transfer duty will be payable thereon by the purchaser; and if the 
seller and the purchaser are non-vendors, the purchaser is liable for the transfer duty 
that is payable to SARS. The purchase price of the property is deemed to be VAT 
inclusive, except if the conditions of sale provide otherwise. That means that the seller 
as VAT vendor is liable to SARS for the output tax of 14% of the purchase price of the 
fixed property at the point of transfer. 

In the present case, the sale was a VAT transaction because of the status of the 
seller as a VAT vendor, and in those circumstances ordinarily the obligation would 
have laid with the seller to pay VAT to SARS out of the purchase price. However the 
type of transaction was a sale in execution which occurred at an auction, totally 
independent from the second applicant and respondent’s input into the purchase price 
or the transaction. 

On the question of whether there was a general duty on the applicants to establish 
the VAT status of the owner of the property and disclose that information to the 
respondent, the Court held that that was an issue that the respondent ought to have 
investigated and fully apprised himself of prior to the auction. There was thus no 
material basis for the respondent to suggest that the conditions of sale were not 
binding on the parties to the transaction or that he was not liable for the VAT amount, 
and it could not be found that the applicants violated any of the consumer protections 
afforded the respondent by the Act and regulations. 

Accordingly, the applicants were entitled to the cancellation of the sale in execution, 
in view of the respondent’s failure to comply with his obligations and pay the VAT due 
and owing before transfer could occur. 

In the present case, the auction took place in the context of a sale in execution 
pursuant to a court order. That meant that rule 46 of the Uniform Rules of Court 
regulated the sale in execution. However, the applicants also needed to apply the Act 
and regulations, since section 45(1) provides that a sale in execution is an “auction” as 
contemplated in the Act. Regulation 22(2) of the Act establishes three categories of 
auctioneers which may legally sell the fixed property to be auctioned. However, the 
Court found that a structural lacuna exists in that none of the categories explicitly 
envisages the Sheriff of the High Court in the role of auctioneer appointed in terms of 
an order of court. Nevertheless, the Court took the view that regulation 22(2) does 
apply to a sale in execution pursuant to a court order declaring the property 
executable. Further, in the circumstances of this case, there were compelling reasons 
to bring the Sheriff within the ambit of regulation 22(2). It was concluded that the first 
applicant (the Sheriff) was authorised by the court to transfer ownership of the property 
to the respondent. The conclusion was that a valid auction of the property took place 
on 14 April 2015. The application succeeded. 

Manaka NO v Thebe and Others (53489/13) [2016] ZAGPPHC 915 (21 October 
2016) 
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Rule 42(1)(a) of the Uniform Rules of Court-application 

This is an application in terms of Rule 42(1)(a) of the Uniform Rules of Court for the 
recession of a judgment erroneously granted in the absence of a party affected 
thereby. The Court ordered on 18 March 2014 that the second and third respondents 
register the customary marriage between the late Thabane Israel Ratsoma and the 
first respondent in terms of section 4(a) of the Recognition of Customary Marriage 
Act 120 of 1998. The application is opposed. 

The conclusion of the customary marriage between the first respondent and the 
deceased is disputed by the late applicant, Modjadji Mamma Ratsoma. The applicant 
died on 28 October 2015 and is substituted by Margaret Manaka in her capacity as 
duly appointed Executrix of the Estate late Modjadji Mamma Ratsoma. It was 
submitted on behalf of the applicant that the late applicant as mother of the 
deceased and de facto matriarch of the Ratsoma family had a direct and substantial 
interest in the matter. If Mothle J who granted the order on 18 March 2014 had been 
aware that the customary marriage was disputed by the deceased's family, he would 
not have granted the order. 

The first respondent and the late Thabane Israel Ratsoma had lived together as 
husband and wife since December 2008. Their marriage was never registered by the 
second respondent. On 11 September 2013 the first respondent (then applicant) 
approached the Court with an application to have the customary marriage entered 
into between the first respondent and the late Thabane Israel Ratsoma registered by 
the Department of Home Affairs posthumously. The Court then ordered that the fist 
respondent should cause her application to be served on the mother of the deceased 
and two other individuals, namely H. L. Peta and P. R. Phasha. This was duly done 
and on 15 October 2013 the late applicant served on the first respondent an 
application to intervene. Subsequent thereto the late applicant apparently did nothing 
to take the application to intervene any further. On 20 January 2014 the matter was 
again placed on the roll for hearing on 28 February 2014. The late applicant was 
cited as the first intervening party. The Court ordered that the respondent should 
cause the notice of set down to be served on the Minister of Home Affairs and on the 
Director General of the Department of Home Affairs. This was done and on 28 
February 2014 the Notice of Set Down was served on the Minister of Home Affairs 
and on the Director General of the Department of Home Affairs. The late applicant 
was not cited as an intervening party, nor was the notice served on her. The order 
granting the first respondent's application was given in the absence of the late 
applicant, who was again not cited. It was argued on behalf of the first respondent 
that the late applicant as Intervening Party was for all intent purposes not a party to 
the proceedings. She failed to file an opposing affidavit as an intervening party. She 
was therefore not properly before the Court. It was argued that the late applicant was 
at all times legally represented and, the only logical conclusion, was that she was no 
longer interested in pursuing her application to intervene. I am not persuaded by this 
argument. In an affidavit of the late applicant dated February 2014, she stated as 
follows: 

Rule 42(1)(a) of the Uniform Rules of Court affords the Court a discretion to rescind 
an order erroneously granted in the absence of any party affected thereby. It is clear 
that the order was erroneously granted. Had the Court been aware of the factual 
dispute of the existence of the customary marriage, the Judge would probably not 
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have granted the order in the absence of the intervening party. See Naidoo and 
Another v Matlala NO and Others[1] where the Court held that: 

"In general terms, a judgment is erroneously granted if there existed at the time of its 
issue a fact of which the judge was unaware, which would have precluded the 
granting of the judgment and which would have induced the judge, if aware of it, not 
to grant the judgment - see Nyingwa v Moolman NO 1993 (2) SA 508 (Tk GD) at 
510D-G; Herbstein & Van Winsen Vol 1 931. It follows that if material facts are not 
disclosed in an ex parte application - see Schlesinger v Schlesinger 1979 (4) SA 
342 (W) at 348C-349E; National Director of Public Prosecutions v Basson 2001 (2) 
SACR 712 (SCA) para 21; United Diamond Watch & Diamond Co (Pty) Ltd and 
Others v Disa Hotels Ltd and Another 1972 (4) SA 410 (C) at 414F- 415C - or if a 
fraud is committed (i.e. the facts are deliberately misrepresented to the court) the 
order will be erroneously granted. It has been held that an order granted in an 
application brought ex parte without notice to a party who has a direct and 
substantial interest in the matter is an order erroneously granted - see Clegg v 
Priestly 1985 (3) SA 950 (W) at 9531-9541.". 

In the result the following order is made. The order of 18 March 2014, ordering the 
second respondent to register the customary marriage between the first respondent 
and the late Thabane Israel Ratsoma, is rescinded. 

6.2. The first respondent is ordered to pay the costs on a party and party 
scale. 

Obose v Cape Law Society (10699/2016) [2016] ZAWCHC 131 (6 October 2016) 

Attorney- readmission and re-enrolment 

This is an application, in terms of s 15(3) of the Attorneys Act 53 of 1979 (“the Act”), 
for the applicant’s readmission and re-enrolment as an attorney.  He was struck from 
the roll in 2008.  The respondent opposes the application essentially on the basis 
that the applicant is not a fit and proper person to be readmitted to practise as an 
attorney.  

The applicant is 51 years old and appeared in person.  He obtained the B. Proc 
Degree from the University of the Western Cape in 1999.  He was admitted and 
enrolled as an attorney in the Ciskei in 1991 and in Grahamstown in the Eastern 
Cape in 1992.  He practised for his own account in King William’s Town from 1992 to 
1999 when he closed down his practice.  The founding affidavit states that in 2000 
the applicant worked part-time at Vavevi-Ludick Inc, a law firm in Cape Town; that he 
completed a LL.M degree at the University of Cape Town in 2003 and a second 
LL.M degree at the University of Stellenbosch in 2008; that in 2004 he 
unsuccessfully tried to establish a practice in Johannesburg; and that in 2007 he 
voluntarily applied to the Grahamstown High Court under case number 1492/2007 
for the removal of his name from the roll of attorneys (“the 2007 application”). 

In the 2007 application, the respondent brought a counter-application for an order 
striking the applicant’s name from the roll of attorneys.  The court (Jones and 
Nepgen JJ) held that it was not possible to conclude that the applicant was an 
attorney in good standing; and that he did not discharge the onus of proving that he 
was entitled to an order removing his name from the roll of attorneys.  The 
application was therefore postponed sine die and the respondent was granted leave 
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to file its opposing affidavits.  A day after the notice of opposition was delivered the 
applicant withdrew the 2007 application.      

The striking off application 

In 2008 the respondent, then known as the Law Society of the Cape of Good Hope, 
launched an application in the Grahamstown High Court under case number 
640/2008, to remove the applicant’s name from the roll of attorneys (“the striking off 
application”).  The court (Schoeman and Kroon JJ) found that the applicant 
misappropriated R162 761.23 which he received from Sanlam Insurance on behalf 
of a client, Mrs Leve, and ordered that his name be struck from the roll of attorneys. 

The applicant did not dispute that Sanlam had paid out the policies to Mrs Leve in 
1995.  He admitted that Sanlam paid R162 561.23 into the call account at Unibank 
on his instructions; that the call account was closed on 6 November 1997; and that 
an amount of R163 084.52 was paid into his business account on 10 November 
1997.       

Is the applicant a fit and proper person to be readmitted? 

 Section 15(3) of the Act provides that a court may readmit and re-enrol as an 
attorney, any person previously struck off the roll if, in the discretion of the court, 
such person is a fit and proper person to be readmitted and re-enrolled.[1] 
In Behrman, Corbett JA tersely described what a person seeking readmission as an 
attorney must show: 

“Where a person whose name has previously been struck off the roll of 
attorneys on the ground that he was not a fit and proper person to continue to 
practise as an attorney applies for his re-admission, the onus is on him to 
convince the Court on a balance of probabilities that there has been a 
genuine, complete and permanent reformation on his part; that the defect of 
character or attitude which led to his being adjudged not fit and proper no 
longer exists; and that, if he is readmitted, he will in future conduct himself as 
an honourable member of the profession and will be someone who can be 
trusted to carry out the duties of an attorney in a satisfactory way as far as 
members of the public are concerned.” 

In considering whether the onus has been discharged, the court will have regard to 
the following:  the nature and degree of the conduct which resulted in the applicant’s 
removal from the roll and his explanation therefor; his actions in relation to 
proceedings to secure his removal from the roll; the lapse of time between his 
removal and his application for reinstatement; his activities after his removal; his 
expression of contrition and its genuineness; and his efforts at repairing the harm 
which his conduct has caused to others.  These considerations are not exhaustive 
and the weight to be attached to them will vary with the circumstances of the case.  

Before dealing with the applicant’s grounds for readmission, there are two troubling 
aspects of his conduct.  The first is his failure to disclose material facts to the court; 
and the second, his lack of candour. 

The applicant failed to disclose the following material facts.  He applied to the court 
which made the order striking him from the roll for leave to appeal, which was 
refused.  He then applied for leave to appeal to the Supreme Court of Appeal, which 
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was also refused.  Next, he applied to the Constitutional Court for leave to 
appeal.  That application was also refused.  When asked why he did not disclose 
those facts in the founding affidavit, the applicant could not explain it and said that 
the respondent had disclosed it in the answering affidavit.  The applicant misses the 
point.  If the respondent had not opposed the application, this court would not have 
known that the applicant had applied for leave to appeal to both the SCA and the 
Constitutional Court.  

The applicant’s lack of candour and failure to disclose material facts is underscored 
by the fact that he also failed to disclose his unsuccessful applications for leave to 
appeal, in his application for readmission brought in this court on 30 October 2015 
under case number 20993/15 (“the 2015 readmission application”).  Worse, the 
applicant enrolled that application on the unopposed motion roll.  Had the 
respondent not opposed the 2015 readmission application, it is probable that if it had 
been heard, the court would not have known of the applicant’s unsuccessful 
applications for leave to appeal. 

In addition, the applicant failed to disclose the grounds upon which the 2015 
readmission application was brought.  They are material, because they differ from 
the grounds upon which he seeks readmission in this application; and have a direct 
bearing on the question regarding the nature and extent of the conduct resulting in 
his removal from the roll and his explanation therefor, and whether he is genuinely 
contrite.  

I have read the case file in the 2015 readmission application.  The grounds upon 
which the applicant sought readmission in that application were essentially that he 
was not given an opportunity to defend himself in a disciplinary hearing and to 
exercise his right to cross-examine Mrs Leve; no audited books were presented to 
the court as there were none; and the non-compliance with the provisions of s 71 of 
the Act and the respondent’s rules were never justified to the court (the applicant 
gave no details of the rules with which the respondent allegedly did not comply).  In 
this application there is a new explanation for the applicant’s removal from the roll: 
he paid the wrong client, which he attributes to “improper bookkeeping.”  I revert to 
these aspects below. 

 Aside from this, the applicant lacks judgment and insight.  The order and findings of 
the court in the striking off application must stand: they have not been set aside on 
appeal.  Despite this, the applicant, in the replying affidavit, states that this court has 
a basis in law to reconsider the order made by that court.  And in a further affidavit in 
the 2015 readmission application made on 13 November 2015, he stated that the 
finding of the court in the striking off application was wrong because it was not 
established that he had misappropriated funds; and it had applied the Plascon-
Evans rule incorrectly. 

It follows that the applicant is not a fit and proper person to be readmitted to the roll 
of attorneys, and the application must therefore be dismissed. 

I would make the following order: The application is dismissed.The applicant shall 
pay the respondent’s costs on the scale as between attorney and client. 

Nedbank Limited v Jones and Others (24343/2015) [2016] ZAWCHC 139 (12 
October 2016) 
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National Credit Act- interpretation of the provisions of sections 86 and 87 

 This application involves the interpretation of the provisions of sections 86 and 87 of 
the National Credit Act, 34 of 2005 (“the NCA”). It follows on the judgment in the Port 
Elizabeth High Court delivered by Goosen J (Beshe J concurring) in Norris  and 
seeks to review a decision by the fourth respondent (a magistrate for the district of 
Paarl) to vary a contractually agreed provision in a credit agreement subject to the 
NCA, as also an order for declaratory relief. 

On 4 February 2010 the third respondent, a debt counsellor duly registered under 
the NCA, brought an application for debt review in terms of section 86 of the NCA on 
behalf of the first respondent and his wife (the second respondent to whom he is 
married in community of property) before the fourth respondent (“the magistrate”), 
citing the bank, as well as the 6th to 15threspondents herein, as respondents before 
that court by virtue of the Jones’ indebtedness to each of them in varying amounts. 

On 4 March 2010 the magistrate granted leave to the debt counsellor to bring the 
application in terms of section 86 of the NCA. He further found that the Jones’ were 
over-indebted in terms of section 79 of the NCA and on 8 June 2010 made an order 
for debt re-arrangement in terms of sections 86 and 87. For present purposes it is 
only necessary to deal with the re-scheduling of the bank’s debt as it is the only 
creditor which has challenged the order. 

The bank is a registered credit provider under the NCA and it concluded various 
credit agreements with the Jones’ over the years. The most recent of those was 
concluded on 19 January 2007 –  a home loan agreement in the initial sum of R1,1m 
with a first mortgage bond registered over the family home to serve as the bank’s 
security. The agreement contemplated monthly repayments in the amount of 
R10 491 over 336 months and recorded that the initial interest rate on the finance 
agreement was to be 10, 9% per annum. That rate was said to be variable at the 
instance of the bank. 

On 15 December 2015 the bank approached this court and launched the present 
application for declaratory relief and, if considered necessary, review of the order of 
the magistrate of 8 June 2010. Condonation was sought for the delay in bringing the 
proceedings more than 5 years after the event. 

In the founding affidavit in support of this application a senior manager in the bank’s 
Debt Rehabilitation and Recovery Services Department, Ms Hartley, explains the 
historical background to the application as set out above. She asserts that the 
magistrate was neither empowered to grant an order which varied the interest rate 
agreed upon, nor permitted to order that the rate be fixed indefinitely. In the 
circumstances, it is averred, the order is void in terms of section 36 (1) (b) of the 
Magistrates Court Act, 32 of 1944 and may, in any event, be ignored with impunity 
on the basis that it does not exist as a formal order, alternatively that it falls to be 
rescinded in terms of the said section 36 (1) (b). 

 A magistrate’s court hearing a matter in terms of section 87 (1) of the National 
Credit Act, 34 of 2005, does not enjoy jurisdiction to vary (by reduction or otherwise) 
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a contractually agreed interest rate determined by a credit agreement, and any order 
containing such a provision is null and void. 

 A re-arrangement proposal in terms of section 86(7)(c) of the National Credit Act 
that contemplates a monthly instalment which is less than the monthly interest which 
accrues on the outstanding balance does not meet the purposes of the National 
Credit Act. A re-arrangement order incorporating such a proposal is ultra 
vires the National Credit Act and the magistrate’s court has no jurisdiction to grant 
such an order. 

Truter and Another v Munsfeld and Others (6704/2016) [2016] ZAWCHC 143 (26 
October 2016) 

Exception to plea - disclose no cause of action 

Partnership-Liquidator for partnerships 

On 22 April 2016 the First Plaintiff (a local farmer) issued summons against the First 
Defendant (a Swiss national and local investor) claiming an order for the 
appointment of a liquidator to liquidate the alleged partnership of which those two 
parties are said to be partners, the realisation of the such partnership assets, the 
preparation of a final account, the payment of that which is allegedly due to each 
partner and costs of suit. On 23 June 2016 the first defendant filed a plea and 
counterclaim to the particulars of claim as also a notice of exception that the 
particulars of claim are bad in law and lack averments necessary to sustain the first 
plaintiff’s cause of action. The exception was then set down for argument. 

Notwithstanding the filing of the plea and counterclaim, it is common cause that the 
court must decide the exception on the basis of the allegations contained in the 
particulars of claim alone, assuming the facts stated therein to be true and correct, 
and without having regard to any facts extraneous thereto.In order to succeed with 
the exception, the first defendant must, in such circumstances, persuade the court 
that upon every possible interpretation, the pleading in question and, in particular, 
the document(s) upon which it is based, disclose no cause of action. 

The anomaly in this matter is, however, that the first defendant has filed a detailed 
plea to the particulars of claim and a lengthy and substantial counterclaim. How, in 
such circumstances, can a complaint be raised that the particulars of claim disclose 
no cause of action? After all, the first defendant has dealt therewith, seemingly 
without any difficulty. When the matter commenced I put this conundrum to counsel 
for the excipient, Mr RGL Stelzner SC, and enquired whether the points of law raised 
by way of exception could not effectively be dealt with at trial as either points in 
limine or during argument at the conclusion of the evidence. Counsel’s reply was that 
the first defendant might then be penalised with an adverse costs order for failing to 
note an exception. He went on to point out that, given the substantial counterclaim 
preferred by the first defendant against the first plaintiff, there would in all likelihood 
be a trial between the parties. Before that trial commenced, said counsel, it was 
necessary to determine whether there was a case for the first defendant to answer, 
or whether the trial would proceed only in respect of the claim in reconvention. 

Counsel for the first plaintiff, Mr CJ Grobler, was prepared to argue the matter on 
exception and it was on that basis that argument continued. Both parties accepted 
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that if the exception was upheld, the first plaintiff should be afforded an opportunity to 
amend the particulars of claim, if so advised. Given that it is generally not the role of 
the court to raise issues which the parties do not want argued, argument on the 
exception went ahead. 

Effectively the argument is that whatever the initial understanding between the 
parties may have been in the process of setting up these two separate legal entities, 
any such agreement has been overtaken by the subsequent establishment of the 
trust and the company. In other words, says the first defendant, the parties’ business 
affairs, inter se, and the payment of that which is due to any or either of them, must 
be unbundled in terms of company law and trust law. The appointment of a liquidator 
as claimed in the particulars of claim in terms of the law applicable to the dissolution 
of a partnership with the powers sought to be granted to such liquidator, cannot 
legally address the dissolution of either the company or the trust: each such entity 
must be dissolved in terms of the relevant legal prescripts applicable to the 
appropriate branch of the law. 

In argument Mr Grobler accepted the approach advanced in Hughes but went on to 
argue that the establishment of the trust and the company in the present case did not 
per se preclude the existence of a prior oral agreement of partnership. He contended 
that there may be room for residual legal obligations between the first plaintiff and 
first defendant flowing from such oral agreement, and to this end it was submitted 
that the hearing of oral evidence would be necessary to establish exactly how these 
2 individuals intended to regulate their rights and obligations inter se. I am prepared, 
for present purposes, to assume that oral evidence may establish such a residual 
agreement. 

Nevertheless, it appears that at the core of the argument for the first defendant lies 
the form of relief to which the first plaintiff is entitled should he succed in his claims 
as presently formulated. If he can successfully persuade the trial court that there was 
an oral agreement of partnership he is entitled to relief flowing from the general 
principles applicable to the actio pro socio. But even if the first plaintiff is able to 
establish that there was an agreement of partnership as pleaded, the liquidator 
whom he seeks to have appointed will be able to do no more than dissolve that 
partnership. That liquidator will not be empowered to wind up the company nor will 
s/he be empowered to act as the trustee charged with the dissolution of the trust. 
For, as the Supreme Court of Appeal pointed out in Morar N.O., there is a clear 
distinction to be drawn between the powers to be exercised by a person charged 
with the dissolution of a partnership on the one hand and a legal entity such as a 
private company on the other, which, while it may have many of the characteristics of 
a partnership, is a fundamentally different legal creature with its status sourced in 
legislation and not the common law.  

The applicant in Morar N.O. had been appointed to dissolve a partnership. In the 
process he ran into some difficulties in fulfilling his mandate and he accordingly 
approached the court for wider powers, including powers of subpoena and 
interrogation akin to those available to liquidators under the winding-up provisions of 
the 1973 Companies Act. He also sought an order compelling the parties to the 
litigation to contribute towards the cost of the litigation and the dissolution process. 
Mr Morar’s application was dismissed by the High Court in Pietermaritzburg which 
granted him leave to appeal to the SCA. In that court, the judgment of the court a 
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quo was upheld, with the court making the following comments which are of 
relevance here : 

“[18] When the court appoints a liquidator for a partnership it is remedying the 
failure of the partners to attend to the liquidation of the partnership by 
agreement. Such failure may arise from disagreement over the need to 
appoint a liquidator, or over the identity of the liquidator or over the powers 
that the liquidator should enjoy. That being so it is logical to take as one’s 
starting point the powers that the partners could themselves confer by 
agreement, if they were not in a state of hostilities. The court is then asked to 
do no more than resolve a dispute between the partners over the appointment 
of the liquidator or over the liquidator’s powers. It does so in a way that the 
parties themselves could have done. The disagreement arises in 
consequence of the one partner refusing to agree to the liquidator being 
appointed or the liquidator having a particular power and that can be 
characterised as a breach of the obligations of co-operation and good faith 
that are central to all partnerships. The court is then merely enforcing the 
contractual obligations of the partners themselves….. 

[20] In argument it was submitted that the appointment and functions of the 
liquidator of a partnership are largely equivalent to those of the liquidator of a 
company under the old Companies Act. However the analogy is false. Unlike 
partnerships, companies only exist under the legislation under which they are 
constituted, which governs their creation, operation and liquidation. Although 
in some jurisdictions partnerships are regulated by statute that is not the case 
in South Africa. In our law the general approach to partnerships is that the 
creation, operation and dissolution depends upon the terms of the agreement 
concluded by the parties. If there are disputes at any stage of the relationship 
those are resolved by the courts under the general rules governing contracts 
and in terms of the actio pro socio. Whatever policy reasons might exist for 
bringing about some degree of equivalence between partnerships and 
companies, the legislature has not done so.” 

In consequence of this dictum, it is clear that the liquidator sought to be appointed by 
the plaintiff will only be empowered to dissolve the alleged partnership under the 
action pro socio. Regardless as to whether the evidence to be adduced by the first 
plaintiff establishes that partnership, further appointments will be necessary for 
someone to attend to the winding up of the company and the sequestration of the 
trust. To that end the relief sought in the particulars of claim is defective in that it 
does not make provision for the appointment of any person other than a liquidator of 
the partnership. To the extent that it is argued that there may be residual obligations 
of partnership outside of the formation of the company and the trust, the appointment 
of a liquidator to dissolve the partnership is correctly sought in the prayers in the 
particulars of claim as currently drawn. 

However, insofar as the company and the trust must perforce be wound up or 
sequestrated, as the case may be, it will be necessary for the appointment of such 
further person(s) in due course to handle these functions. Notionally, I suppose, the 
liquidator of the partnership could approach the court at that stage for an order 
appointing such person(s) but it seems to me that that would be an unnecessary 
waste of costs in circumstances where such appointment can (and properly should) 
be made by the trial court. That court will be called upon to decide, firstly, whether 
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there is room for a residual agreement of partnership, or whether the situation is 
similar to that in Hughes in consequence whereof the company and the trust will be 
found to be the embodiment of the parties’ agreement of association. Either way, the 
appointment of additional stewards to attend to the dissolution of those entities will 
be required to give effect to the termination of those vehicles of joint endeavour. To 
the extent that the particulars of claim do not cover that eventuality, they are deficient 
and do not disclose a cause of action in relation to either the dissolution of the 
company or the trust, legal steps which are essential to enable the parties to then go 
their separate ways. 

In the circumstances, I am of the view that the exception is properly taken and that it 
should be upheld with costs. 

 ORDER OF COURT 

1. The exception to the particulars of claim is upheld with costs. 

2. The first, second and third plaintiffs are afforded one month within which to 
amend their particulars of claim. 

 
Hotz v UCT (730/2016) 2016 ZASCA 159 (20 October 2016) 
 
Interdict – student protests – requisites for the grant of an interdict – whether 
requisites satisfied – nature of relief to be granted. 
 
The SCA delivered judgment in an appeal against the judgment of the Western Cape 
Division of the High Court granting a final interdict against the five appellants arising 
out of events that took place on the University of Cape Town (UCT) campus between 
15 and 17 February 2016. The SCA held that on the facts it was appropriate to grant 
a final interdict, but that the terms in which it had been granted by the high court 
were too wide. It accordingly narrowed the scope of the order to one interdicting the 
appellants from engaging in unlawful activities in breach of UCT’s rights and those of 
other students, staff and persons lawfully on the university campus. The prohibition 
on the appellants being on the campus without written authorisation from the 
ViceChancellor or his delegate was removed from the order. The case arose from 
the Shackville protest in which protesters, some of who were students and some not, 
erected a shack in Residence Road on the upper campus and created an exclusion 
zone around it, there by blocking traffic and interfering with the free passage of 
students to the upper campus. The protesters refused to remove the shack and tried 
unsuccessfully to erect a second one elsewhere on the campus. During the protest 
statues and the War Memorial were defaced with slogans; students forced their way 
into a residence and helped themselves to food intended for resident students; 
removed portraits, paintings and photographs from the walls of several buildings and 
defaced and burnt them. When the protesters were dispersed and the shack 
demolished, small groups of protesters burnt a bakkie, a Jammie shuttle bus and fire 
bombed the office of the Vice-Chancellor. Threats were made to burn the library and 
other buildings. These threats precipitated an urgent application for an interim 
interdict, which was granted. Thereafter the interdict was made final against the five 
appellants. The court stressed that its judgment was not a judgment on the merits of 
the protest, but related only to the actions of the appellants and whether that 
warranted the grant of a final interdict. After a detailed analysis of the evidence it 
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held that the actions of the appellants infringed UCT’s legal rights and that the 
university had a reasonable apprehension of future harm, particularly as the 
appellants were unwilling to give an undertaking to desist in future from conduct 
causing further harm. However, the court limited the scope of the interdict to unlawful 
conduct on the university’s premises. It ordered that each party would bear their own 
costs. 

 

Matshidiso and Others v President of the Republic of South Africa and Others 
(75657/2016) [2016] ZAGPPHC 902 (12 October 2016) 

Review application-fees must fall-remedy to engage the Universities on calm and 
rational basis 

In the light of the provisions of the Constitution, the provisions of PAJA and the 
autonomy of the Universities to determine their own fees, which has not yet been 
done, there was no decision by any of the Respondents that could be reviewed by 
me or could be set aside. She also submitted that the history of education in South 
Africa was not a matter that required debate in the present proceedings. The Fees 
Commission would only complete their work by mid-2017 and all reasonable persons 
should await the conclusion of the work of the Committee. I must point out that it is 
clear from the Applicants’ own admissions in their affidavits that the Minister does 
indeed not have the power to set fees. Accordingly, the recommendation has no 
force of law and is not enforceable as against the University or against anyone else. 

The remedy for the Applicants and for all other students in the country is to engage 
the Universities and all other interested parties on a calm and rational basis having 
regard to objective economic factors. I agree. Normally, this would have been the 
end of the argument and I would be entitled to make an order dismissing the 
application without much further ado. I was however invited, in the interests of 
society as a whole to go one step further than a Court would normally do in 
proceedings before it, and especially in proceedings in the Urgent Court. I was asked 
by all Counsel to call upon each and every student in South Africa to calmly and 
rationally consider the statement by the Second Respondent again, if this was done 
it would be realized that it was in the nature of a well-reasoned plea to Universities to 
limit any increases up to 8%, which would then be funded by the Government. There 
was no reason for any anarchy, violence and destruction of property. I asked 
Counsel whether it would be proper for me, sitting as a Court to give guidance in this 
context by way of explaining the meaning of the Minister’s statement and its status in 
law. This I have done. I asked all Counsel whether it would be proper of me to 
moralize in this judgment, if I can use that phrase, but all Counsel were in agreement 
that I should point out what was right according to law and what was wrong. This I 
have done. The Minister’s statement is clear. It is not legally binding on anyone. The 
Universities have as yet made no decision. The Fees Commission is doing its work. 
The President has made no binding decision. It is abundantly clear that no action of 
the Respondents in this matter justify the present violence that one can observe at 
Universities. 

Our Constitution is based on the Rule of Law. Without it our society will not survive, 
be it in its present form or any other form. Violence can never be the solution to 
economic problems or the plight of the poor, which I recognise. If I could remedy the 
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inequities of the past, I would. In the present instance, there is no legal basis for the 
relief sought by the Applicants. I commend them for their courage, their efforts in 
these proceedings and the fact that they have sought relief from this Court rather 
than resorting to acts of anarchy. I sincerely hope that they will one day appear 
before this Court, either as Attorneys or Advocates, and that the Rule of Law will 
guide them in their efforts. I similarly appeal to all other students to follow the same 
lawful course. 

1. The application is dismissed; 
2. There is no order as to costs. 

 

Slabbert v MEC for Health and Social Development, Gauteng (432/2016) 
[2016] ZASCA 157 (3 October 2016) 

 
Court orders – Compromise agreement made an order of court – Grounds for 
rescinding compromise are only fraud or justus error provided the mistake (error) 
vitiated true consent and did not merely relate to motive or to the merits of the 
dispute – Or mistake common to the parties – Court has no discretion to set aside 
consent order if underlying compromise is not set aside – Compromise agreement 
and consent order not rescinded. 

M C Rijkheer Incorporated t/a Jordaans Rijkheer and Partners v National Credit 
Regulator and Others (CA157/2016) [2016] ZAECGHC 130 (8 November 2016) 

National Credit Act- conduct of proceedings re National Credit Act and the 
Regulations- attorney does not have locus standi as interested person  

National Credit Act- conduct of proceedings re National Credit Act and the 
Regulations-applicant, attorney,  does not have locus standi as interested person  

During January 2016 the appellant instituted an application for declaratory relief set 
out in its notice of motion over 14 pages.  On 21 April 2016 Lowe J dismissed the 
application.  The appellant now appeals against the dismissal of its application, leave 
to appeal having been granted by the court a quo. 

The appellant is a private company duly registered and incorporated in terms of the 
relevant Companies Act.  It describes itself as a “firm of attorneys specialising in inter 
alia, but specifically the National Credit Act, Act 34 of 2005 (as amended), and more 
particularly debt review matters in terms of section 86 of the National Credit Act ...”.  

The first respondent is the National Credit Regulator, a juristic person established in 
terms of section 12 of the National Credit Act.  The second respondent is cited as the 
Department of Justice and Constitutional Development (instead of the Minister of 
Justice and Correctional Services).  The third respondent is the Banking Association 
of South Africa, an industry body representing all the banks registered and operating 
in South Africa.  The fourth respondent is the Debt Counsellors Association of South 
Africa, a professional body representing debt counsellors in South Africa.  None of 
the respondents opposed the application in the court a quo and this appeal. 
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The nature of the application is described in the appellant’s founding affidavit, 
deposed to by an attorney practising as such as a professional assistant at the 
appellant, as “an application, in terms of the rules regulating the conduct of 
proceedings of the Magistrate’s Court of South Africa, and the National Credit Act ... 
and the Regulations ... .  The main subject matter of the application, as set out in the 
prayers and relief as sought and set out in the Notice of Motion, is that direction and 
clarity be given to the inferior courts within this court’s jurisdiction, based on the 
relevant Statutes and Rules of Court”. 

The appellant is not a debt counsellor.  It assists debt counsellors to perform their 
duties which are set out in section 86 of the NCA. 

The appellant claimed that debt counsellors experience severe difficulties in 
Magistrate’s Courts in debt review applications.  To assist debt counsellors it 
launched the application in the court a quo to obtain direction and clarity regarding 
the requirements of an application for debt review in terms of section 86 of the NCA.   

One of the jurisdictional requirements of section 21 (1) (c) Superior Courts Act is that 
the party which seeks a declaration of rights must be an “interested person”.  It is 
only once the court has satisfied itself that the applicant has an interest in “any 
existing, future or contingent right or obligation” that the court can exercise its 
direction by deciding either to refuse or grant the declaratory order.  A two-stage 
approach accordingly has to be followed to assess whether or not a declaratory 
order should be made.   

An “interested person” entitled to apply for a declaration of rights has been described 
as “a person who has a direct and real interest in the question of law enquired into”. 

In terms of section 21 (1) (c) an interested person may apply to a High Court for a 
declaratory order in respect of any existing, future or contingent right or 
obligation.  Those rights must attach to the person who seeks the declaratory order 
and not be a declaration of someone else’s rights. 

At the hearing Ms Collins conceded that, on the papers, the appellant did not 
demonstrate a direct interest in the subject matter of the appeal.  In my view that 
concession was correctly made.   

The finding by the court a quo, that the appellant failed to demonstrate that it is an 
interested person, as required by the first jurisdictional factor or that any right 
attaches to the appellant personally, cannot be faulted.  That finding is upheld. 

Phutuma Networks (Pty) Ltd v Telkom SA Limited (A182/2015) [2016] 
ZAGPPHC 943 (16 November 2016) 
Postponement application-how it works-refused but on appeal re-instated 

Absolution from the instance-granted, on appeal refused 

Legal privilege waived -counsel taking advantage of it-no proof 

This appeal came before us with leave of the Supreme Court of Appeal. The appeal 
is against two orders and judgments by the court a quo, namely: 
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1. An order refusing an application for postponement on the second day of the trial 
that commenced on 20 May 2016, and 

2. An order granting absolution from the instance with costs in favour of the 
Respondent after the dismissal of the application for postponement. 

The trial commenced on 20 May 2013 in the Court a quo as a special trial. Both 
parties appeared and were represented by counsel and an attorney. 

There was apparently an opening address and as per the agreement, pertaining to 
the incomplete record. Mr Maritz (SC) for the Respondent’s heads of argument 
states that he, at this stage, drew the Court’s attention to par 10 and 12 of the pre-
trial minute and the Respondent alerted the Appellant to the fact that it had no 
evidence available to support its pleaded case. Paragraph 10 and 12 of the pre-trial 
minute reads as follows: 

“10. The defendant wishes to record the following, and insists that its view be 
brought pertinently to the attention of the Court at the commencement of the hearing: 

10.1 The services which Network Telex has provided to the defendant in the period 
January 2007 to date consists only of the supply of equipment and facilities to 
distribute and transmit telexes and e-mail messages from shore-to-ship via the 
Inmarsat C satellite system (on which Network Telex has leased capacity). Telkom 
has not caused any messages to be transmitted via the Network Telex link on behalf 
of ship agents or any other private individuals since January 2007. The engaging of 
Network Telex to provide this link became necessary in an emergency situation 
when British Telecoms in January 2007 terminated Telkom’s use of an undersea 
IPLA cable to the United Kingdom, and by means of which Telkom previously had 
access to the Inmarsat satellite system for purpose of the distribution and 
transmission of telexes from shore-to-ship. 

10.2 The total amount which Telkom has paid Network Telex for the provision of this 
satellite link to distribute and transmit e-mails and e-telex from shore-to-ship in the 
period from January 2007 to date is less than R25 000-00. Telkom has not 
contracted with Network Telex to provide any of the Telex/Gentex services which 
formed the subject matter of the tender RPF 0112/2007. 

10.3 The plaintiff has no evidence available which could refute or contradict the 
defendant’s version as set out above, as such evidence simply does not exist. (My 
emphasis) 

10.4 If the service which has been rendered by Network Telex to Telkom (being the 
provision of the equipment and facility to distribute and transmit e-mail and e-telex 
messages from shore-to-ship via the Inmarsat C satellite) had been rendered  by the 
plaintiff, the gross amount which the plaintiff would have been paid to date would not 
have exceeded R25 000-00. After deduction of the costs which the plaintiff would 
have incurred, the plaintiff’s profit, if any would have been negligible. The plaintiff’s 
claim for damages, which is premised on the allegation that approximately 80% of 
the services specified in Tender RFP 0112/2007 are being rendered by Network 
Telex (which the defendant denies) and that had it not been for the involvement of 
Network Telex the tender would have been awarded to the plaintiff (which the 
defendant denies) and that the plaintiff would have performed the services (which it 
alleges Network Telex is performing) at a profit, is without any conceivable factual or 
legal foundation, and is spurious and vexatious. 
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10.5 The defendant gives notice that it intends to seek a punitive order against the 
plaintiff in this matter. The defendant challenges the plaintiff to place on record, with 
the concurrence of all its directors, whether or not it would be in a financial position 
to pay the defendant’s costs of the action should the plaintiff be unsuccessful in the 
action to be ordered to pay the defendant’s costs. 

ANSWER: 

(i) The plaintiff disagrees with the factual allegations made by the defendant in 
paragraphs 1.1 to 1.4 but submits that it is a matter for evidence and the issues will 
be adjudicated upon by the above Honourable Court. 

(ii) The plaintiff has noted that the defendant will seek a punitive cost order against 
the plaintiff in the matter, but denies, even in the event of the defendant being 
successful (which the plaintiff submits with respect should not be the case) that the 
defendant is entitled to a punitive cost order. 

(iii) The defendant availed itself of its remedies in terms of Rule 47 of the Uniform 
Rules of Court by seeking from the plaintiff to furnish security for the defendant’s 
cost. When the plaintiff refused, an application was brought by the defendants to the 
above Honourable Court to obtain an order that the plaintiff should furnish security 
for the defendant’s cost, which application was dismissed with costs. 

(iv) Therefore, the request of the defendant as contained in paragraph 1.5 has 
already been adjudicated upon by the above Honourable Court. 

REQUEST FOR ADMISSIONS AND PARTICULARS: 

The defendant requests the following admissions and particulars from the plaintiff in 
respect of the pleadings: 

12.1 With reference to paragraph 18 of the particulars of claim, is it the plaintiff’s 
contention that the alleged legitimate expectation would give rise to a substantive 
right in law vesting in the plaintiff? If so, the plaintiff is requested to identify the 
substantive right which allegedly vested in the plaintiff, and to identify, with reference 
to the allegations in the particulars of claim, how such right was infringed? 

Answer: 

(i) The plaintiff point out to the defendant that the plaintiff’s cause of action is based 
not only on the provisions of paragraph 18 of its Particulars of Claim, but that the 
cause of action as pleaded from paragraphs 3 to 26 should be read as a whole. 

(ii) The plaintiff alleges in [paragraphs 3 to 26 of its Particulars of Claim that the 
plaintiff has a cause of action based on a substantive right recognised in law as 
pleaded in paragraphs 3 to 26 of its Particulars of Claim. 

(iii) The plaintiff has referred to the provisions of Section 217 of the Constitution of 
the Republic of South Africa, 1996, which of course should be read together with 
Section 33, 38 and 195 of the Constitution. 

12.2 With reference to paragraph 19 of the particulars of claim the plaintiff is required 
to specify in detail precisely which of the service specified in the tender (and which 
allegedly constitute approximately 80% of the services specified in the tender) are 
being performed or have at any time since the publication of the tender been 
performed by Network Telex. 
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Answer: 

The services as set out in die defendant’s “TECHNICAL SPECIFICATION FOR 
TELKOM’s TELEX”_GENTEX” outsourcing projects as contained in the Executive 
Summary (ALL PAGE NUMBERS ARE REFERENCE TO THE BUNDLE AS 
PREPARED BY THE DEFENDANT) read with the scope of the tender, the 
specifications read together with paragraph 5 and furthermore read with paragraph 
6. 

12.3 With reference to paragraph 20 of the particulars of claim the plaintiff is required 
to specify the facts and legal principles on which it relies for the conclusion of 
unlawfulness and illegality alleged in this paragraph. 

Answer: 

For the reasons pleaded by the plaintiff in its Particulars of Claim and specifically as 
contained in the following: 

(i) Paragraph 16; 

(ii) Paragraph 17; 

(iii) Paragraph 18; 

(iv) Paragraph 19; 

(v) Paragraph 21; 

(vi) paragraph 22; 

(vii) paragraph 23; 

(viii) paragraph 24; 

(ix) paragraphs 25 and 

(x) paragraph 26 

12.4 With reference to paragraph 21 of the particulars of claim, does the plaintiff 
concede that as a matter of law it would have no claim for damages against the 
defendant on the grounds that the tender should have been awarded to the plaintiff 
unless the plaintiff proves that the non-award of the tender to the plaintiff was due to 
corruption, dishonesty or mala fine conduct on the part of the defendant. The plaintiff 
is invited to consider the numerous decisions of the SCA and the Constitutional 
Court to this effect. 

Answer: 

No. The plaintiff is of the view that each matter should be considered on its own facts 
and merits, and the plaintiff therefore contends, even if no corruption, dishonesty or 
mala fide conduct is found on the part of the defendant, that the plaintiff still has a 
cause of action against the defendant. 

12.5 With reference to paragraph 21 of the particulars of claim, the plaintiff is 
required to specify who, acting on behalf of the defendant, allegedly acted corruptly, 
allegedly acted dishonestly, allegedly acted in bad faith, allegedly acted unethically, 
and allegedly acted illegally. 

Answer: 
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The defendant does not require the requested information in order to prepare for the 
matter. (My emphasis) 

12.6 The defendant contends that it is entitled to this particularity in order to know 
with whom consultations must be held and who the witnesses are whom the 
defendant might be required to call to refute these allegations. 

Answer: 

The defendant knows who has been involved with the matter, and the defendant 
therefore does not require any information in order to assist it to prepare for the 
matter. (My emphasis) 

12.7 With reference to paragraph 17 of the particulars of claim, the plaintiff is 
required to stipulate when the validity date of the tender was extended, by whom 
acting on behalf of the defendant the validity date was extended, whether the 
extension was communicated in writing (if so, a copy of such written extension is 
required), and to stipulate to what date the validity date of the tender was extended 
in each case. 

Answer: 

(i) The plaintiff does not have any knowledge regarding the internal workings of the 
defendant and the extensions of the validity period of the tender. 

(ii) The defendant’s representatives however continued to have clarification meetings 
and other contact and communication with the plaintiff regarding the tender and the 
final clarification session was held between plaintiff and defendant on 4 December 
2008. 

(iii) The defendant only notified the plaintiff or/on about 10 June 2009 that no award 
has allegedly been made in respect of the tender, and that the validity period of the 
tender has expired. 

(iv) On/or about 12 March 2009 and in a Memorandum (pp 511-512, Vol 2 of the 
bundle) the defendant’s Executive Strategic Sourcing and BEE recorded that the 
RFP was still in the adjudication process and no award has been made as yet. 

(v) On/or about 29 April 2009 the defendant still corresponded with the plaintiff 
regarding the tender. 

(vi) A meeting was held by the defendant’s Procurement Review Council on/or about 
8 May 2009 and it was only during this meeting that a recommendation was made 
that RFP 0112/2007 be cancelled. 

12.8 Does the plaintiff admit that, if the validity date of the tender was not extended 
(as has been alleged in paragraph 17 of the particulars of claim) the plaintiff’s bid or 
proposal was open for acceptance only for a period of 180 days from 16 January 
2008. 

Answer: 

No, and the plaintiff refers the defendant to its answer in paragraph 12.7 hereof. 

12.9 Does the plaintiff admit the allegation made in paragraph 17.2 of the plea? 

Answer: 
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The admission is not made. 

12.10  Does the plaintiff admit the allegations made in paragraph 14.2 of the plea? 

Answer: 

Insofar as the allegation is in consonance with the provisions of the RFP it is 
admitted, although the plaintiff therefore does not derogate at all from the allegation 
as made in its Particulars of Claim. 

12.11  Does the plaintiff admit the allegations made in paragraph 25.1 of the plea? 

Answer: 

The admission is not made. 

12.12  Does the plaintiff admit the allegations made in paragraph 25.2 of the plea, or 
any of such allegations? 

Answer: 

The admission is not made. 

When the legal team of the Appellant withdrew Dr Scott’s evidence was not 
concluded and the Appellant’s case was not closed. At that point Dr Scott requested 
a postponement, which Mr Maritz SC opposed. Mr Maritz SC challenged the 
Appellant to bring a substantive application or tender evidence to support its request 
for a postponement. After lengthy argument the matter stood down until 22 May 
2013 to allow Dr Scott, to obtain legal representation and to bring an application for 
postponement. 

On 22 May 2013 the Appellant appeared with a new legal team and brought an 
application for postponement on the grounds set out in an affidavit deposed to by Dr 
Scott. No opposing affidavit was filed by the Respondent. 

On 22 May 2013 Seymore Du Toit Basson Pretoria Inc served a notice of 
appointment as attorneys of record on the attorneys for the Respondent. The court’s 
attention was drawn to the notice. 

No notice of motion was filed but an affidavit was filed in support of the application 
for postponement. The following issues were inter alia raised by Dr Scott in this 
affidavit: 

a. Dr Scott stated that neither he nor the Appellant was made aware of the fact that 
the legal representatives encountered difficulties that rendered them unable to carry 
out their mandate prior to Tuesday 21 May 2013. Dr Scott was still testifying and was 
only advised about the position shortly before it was put on record. 

b. Dr Scott  waived Appellant’s legal privilege and set out the reasons why the legal 
team withdrew, he stated that: 

i. Appellant planned to call a number of witnesses that would testify to the fact that 
Respondent acted unlawfully, unethically, unfairly and in bad faith in its dealings with 
the Appellant. These witnesses would, according to him, substantiate the necessary 
averments in the Appellant’s case; 

ii. The Appellant’s attorney did not formally subpoena these witnesses but relied on 
informal arrangements with them that they will testify; and 
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iii. Appellant’s senior counsel requested on Monday 20 May 2013 to have these 
witnesses available on Tuesday morning. On Tuesday it transpired that the 
witnesses that were requested to attend Court expressed their reluctance and 
refused to adhere to the informal request to attend Court. 

It is important to note that, according to this affidavit, Dr Scott was only requested by 
his legal representatives to have the witnesses available on 20 May 2013, which was 
the day that the trial commenced. 

Before the newly appointed senior counsel on behalf of the Appellant, Mr Cilliers SC, 
could move the application for postponement on the basis of the aforementioned 
affidavit, Mr Maritz SC on behalf of the Respondent addressed the court. During this 
address it was placed on record that the Respondent elected to oppose the 
application for postponement without filing an answering affidavit in response to the 
Appellant’s affidavit in support of the postponement. 

Counsel for the Respondent also advised the Court that he had a discussion with Mr 
Erasmus SC. The record reads as follows: 

“MR MARITZ:  Having regard to the fact that the privilege in the communications with 
the previous legal advisors was waived, I telephoned Advocate Erasmus and I 
communicated to my learned friend and his client in his presence, what Advocate 
Erasmus had relayed to me, having regard to the waiver of the privilege.  He has 
never consulted with any other witness, except Dr Scott [?].  He does not know who 
any of the other witnesses are and he does not know whether they are in fact able to 
give any positive contribution to the case.  He has nothing more than the allegation 
of Dr Scott, that they can do so.  Otherwise it is so, he impressed on Dr Scott, it is 
necessary for the witnesses to be produced so that he can consult with them and 
decide whether they can support the allegations.  The witnesses were never 
forthcoming.  So that I relayed to him. 

COURT:   Thank you. 

MR MARITZ:  So in the light of that, we accept that they withdrew because they had 
no evidence available to support the case. 

[17]   In opposition to the application for postponement it was suggested from the bar 
that the content of the Appellant’s affidavit was false because the witnesses which 
the Appellant testified that it wished to call did not exist. 

[18]   It was specifically suggested from the bar that the Appellant’s previous legal 
representatives and specifically Mr Erasmus SC did not even know if the witnesses 
which the Appellant intended to call in fact existed.  The submission was made from 
the bar as follows: 

“MR MARITZ:  Now they tell, now Dr Scott tells Your Ladyship what happened after 
that day.  They then said to him you had better get the witnesses here, because 
Counsel had never seen the witnesses.  Counsel did not even know if the witnesses 
existed and Counsel had no knowledge whatsoever as to whether the evidence was 
in fact available.” 

[19] The discussion between Mr Maritz SC and Mr Erasmus SC did not contradict Dr 
Scott’s submission that he was only requested on the day that the trial commenced 
to have the witnesses available the following day. It also did not dispute the fact that 
Dr Scott was only informed of the fact that his legal representatives were unable to 
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execute their mandate on 21 May 2013. One would have hoped that a proper 
consultation in preparation of the trial would have revealed potential problems in the 
presentation of the case long before the commencement of the trial. Even on what 
Mr Erasmus SC conveyed to Mr Maritz SC there is no indication that Appellant, or Dr 
Scott in particular, was timeously requested to identify the witnesses or asked to 
make them available. 

[20]   Mr Cilliers SC, on behalf of the Appellant placed on record that he was briefed 
late on the previous afternoon to move the application for postponement, and that he 
did not have the opportunity to study the merits of the case set out in the pleadings.  

[21]   When the application for postponement was moved it was pointed out by Mr 
Cilliers SC to the court that the Appellant’s previous legal team, who withdrew on the 
previous day i.e. the 21st of May 2013, came on record on 29 April 2013.  This would 
at least have given them three weeks to prepare for the trial and to identify any 
difficulties that could have prevented them to execute their mandate. 

[22] Mr Maritz SC insisted that the identities of the witnesses that the Appellant 
intended to call be disclosed during his argument in opposition to the postponement. 
Mr Cilliers SC informed the court that he had been presented in court with an 
affidavit of a candidate attorney from the previous attorneys’ offices which identified 
certain witnesses. He also told the Court that he was instructed not to reveal their 
identities because of fears of intimidation. 

[23] It was pointed out by Mr Cilliers SC, to the Court that the suggestion that no 
evidence was available to prove the Appellant’s claim was incorrect and that the 
correct position is rather that the witnesses necessary to substantiate the content of 
the particulars of claim were not available, due to the fact that they were not 
subpoenaed. 

[24] After argument the Court refused the application for postponement. Mr Cilliers 
SC who argued the postponement withdrew. Junior counsel was appointed to note 
the judgment and withdrew after the noting of the judgment. 

[25] Respondent then proceeded with an application for absolution from the instance. 
At this point Dr Scott and Mr Day, his attorney, were present. The Court proceeded 
to grant absolution from the instance. The record indicates that this was done without 
engaging Dr Scott or his attorney who were still present. 

[26]   In the judgment the Court recognised that the affidavit in support of the 
application for postponement and more specifically the facts set out therein were 
central to the Appellant’s reasons for asking for a postponement. The Court however 
recorded and emphasised what was relayed by Mr Maritz SC to the court, from the 
bar, in respect of Mr Maritz SC’s telephonic conversation with Mr Erasmus SC as 
follows: 

“…he had spoken personally to Mr Erasmus, the plaintiff’s erstwhile counsel, who 
indicated to him that the only witness that he had consulted with during preparation 
for trial, was Dr Scott and that no other witness was made available to him by the 
plaintiff, despite the say so of Dr Scott that the plaintiff had other witnesses.” 

[27]    The Court also found as follows: 

…It has become clear in this matter that the plaintiff’s legal representatives had 
withdrawn because the plaintiff does not have the evidence available to prove the 
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allegations made out in its particulars of claim.  The Plaintiff’s affidavit in support of 
the application for postponement is, at best, vague on the question of the witnesses 
that plaintiff intends to call to prove its case, and specifically on what aspects of its 
case they will give evidence.” 

[28] The Court rejected the Appellant’s explanation as to why the identity of its 
witnesses was not disclosed to Court.  The explanation was rejected apparently 
because it was not given under oath but merely recorded from the bar.  One has to 
note that Mr Maritz SC’s remarks, which were also not under oath, were however 
accepted. 

[29]   The Court concluded that: 

“... Having regard to the allegations of the Appellant in its affidavit in support of the 
application for postponement, its evasive response to questions posed by the 
Defendant in the pre-trial minute and its failure to accept the invitation of the 
Defendant to disclose the names of the witnesses it intends to call, the relevance of 
the testimony which they will give and the names of those witnesses who are 
refusing to testify, I am compelled to the conclusion that the Plaintiff will be unable to 
present any direct or circumstantial evidence that there was fraud, corruption or bad 
faith in the evaluation by the Defendant of the tenders.” 

[30] The appellant attached a memorandum by Mr Erasmus SC and his junior to the 
application for leave to appeal. This memorandum only came to the knowledge of 
the Appellant’s attorney on 27 May 2013. This memorandum was not before the 
Court. It accordingly falls within the category of new evidence which was not before 
the Court a quo. 

[31] Section 19 (b) of the Superior Court’s Act No 10 of 2013 provides that a division 
of the High Court exercising appeal jurisdiction may in an appeal “receive further 
evidence”.  In the matter of Dormell Properties vs Renasa Insurance NNO  the 
court held (with reference to the provisions of section 22 (a) of the now repealed 
Supreme Court Act 59 of 1959) that a court of appeal may admit new evidence, but 
that the power should be exercised sparingly and only if the further evidence is 
reliable, weighty and material and presumably to be believed.  In addition, there must 
be an acceptable explanation for the fact that the evidence was not adduced in the 
trial court. 

[32] Counsel for the Respondent submitted that it would be in the interest of justice 
for the Court to take the content of that memorandum into account, but only to the 
extent that it clarifies, according to Respondent, certain ambiguities in Dr Scott’s 
affidavit, and established that counsel at no time consulted with any witnesses other 
than Dr Scott. I am of the view that this approach will not be just. Either the 
memorandum should be considered in totality or not at all. The Court should not rely 
on parts of the memorandum which suits a certain party’s case and ignore the rest. 
Such an approach will be manifestly unjust. In this memorandum, several people are 
identified that are potential witnesses. At the very least it seems that Mr Erasmus SC 
was aware of who the Appellant intended to call which contradicts the statement 
from the bar that Mr Erasmus SC was unaware of the identity of any of the 
witnesses. 

  

THE REFUSAL OF THE POSTPONEMENT 
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[33] It is trite that a trial Judge has a discretion as to whether a postponement should 
be granted or refused. In Myburgh Transport v Botha t/a SA Truck Bodies the 
applicable legal principles pertaining to the consideration of an application for 
postponement were set out as follows[2]: 
“The legal principles of application 

The relevant legal principles of application in considering this appeal may be stated 
as follows: 

1.    The trial Judge has a discretion as to whether an application for a postponement 
should be granted or refused (R v Zackey 1945 AD 505). 
2.    That discretion must be exercised judicially. It should not be exercised 
capriciously or upon any wrong principle, but for substantial reasons. (R v Zackey 
(supra); Madnitsky v Rosenberg 1949 (2) SA 392 (A) at 398 – 9; Joshua v 
Joshua 1961 (1) SA 455 (GW) at 457D.) 

3.    An appeal Court is not entitled to set aside the decision of a trial Court granting 
or refusing a postponement in the exercise of its discretion merely on the ground that 
if the members of the Court of appeal had been sitting as a trial Court they would 
have exercised their discretion differently. 

4.    An appeal court is, however, entitled to, and will in an appropriate case, set 
aside the decision of a trial Court granting or refusing a postponement where it 
appears that the trial Court had not exercised its discretion judicially, or that it had 
been influenced by wrong principles or a misdirection on the facts, or that it has 
reached a decision which in the result could not reasonably have been made by a 
Court properly directing itself to all the relevant facts and principles. (Prinsloo v 
Saaiman 1984 (2) SA 56 (O); cf Northwest Townships (Pty) Ltd v Administrator, 
Transvaal, and Another 1975 (4) SA 1 (T) at 8E-G; Johannesburg Stock Exchange 
and Another v Witwatersrand Nigel Ltd and Another 1988 (3) SA 132 (A) at 152). 

5.    A Court should be slow to refuse a postponement, where the true reason for a 
party’s non-preparedness has been fully explained, where his unreadiness to 
proceed is not due to delaying tactics and where justice demands that he should 
have further time for the purpose of presenting his case. Madnitsky v Rosenberg 
(supra at 398 – 9) 

6.    An application for a postponement must be made timeously, as soon as the 
circumstances which might justify such an application become known to the 
applicant. Greyvenstein v Neethling 1952 (1) SA 463 (C). Where, however, 
fundamental fairness and justice justifies a postponement, the Court may in an 
appropriate case allow such an application for postponement, even if the application 
was not so timeously made. Greyvenstein v Neethling (supra at 467F). 

7.    An application for postponement must always be bona fide and not used simply 
as a tactical manoeuvre for the purposes of obtaining an advantage to which the 
applicant is not legitimately entitled. 

8.    Considerations of prejudice will ordinarily constitute the dominant component of 
the total structure in terms of which the discretion of a court will be exercised. What 
the Court has primarily to consider is whether any prejudice caused by a 
postponement to the adversary of the applicant for a postponement can fairly be 
compensated by an appropriate order of cost or any other ancillary mechanism. 
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(Herbstein and Van Winsen The civil Practice of the Superior Courts in South Africa 
3rd ed at 453). 

9.    The Court should weigh the prejudice which will be caused to the respondent in 
such an application if the postponement is granted against the prejudice which will 
be caused to the applicant if it is not. 

10. Where the applicant for a postponement has not made his application timeously, 
or is otherwise to blame with respect to the procedure which he has followed, but 
justice nevertheless justifies a postponement in the particular circumstances of a 
case, the Court in its discretion might allow the postponement but direct the applicant 
in a suitable case to pay the wasted costs of the respondent occasioned to such a 
respondent on the scale of attorney and client. Such an applicant might even be 
directed to pay the costs of his adversary before he is allowed to proceed with his 
action or defence in the action, as the case may be. Van Dyk v Conradie and 
Another 1962 (2) SA 413 (C) at 418; Tarry & Co Ltd v Matatiele Municipality 1965 (3) 
SA 131 (E) at 137. 

[34] It is trite that a party is not as a matter of right entitled to a postponement and 
should be able to show prima facie that if it is granted the indulgence it will be able to 
place facts before the Court which will constitute a ground of opposition to the relief 
sought.[3] 
[35] In this matter the Appellant was not forewarned by his legal representatives that 
they foresaw difficulty in executing their mandate. It is uncontested that Dr Scott, the 
director of the Appellant was only informed of their decision shortly before they 
placed on record that they are withdrawing and that was after the trial had 
commenced. The record reflects that the team that appeared at the trial came on 
record on 29 April 2013, nearly a month before the trial date. Any difficulty with the 
presentation of the case should have been addressed by them before the trial 
commenced. 

[36] In this regard it must also be considered that the pre-trial took place on 10 May 
2013, ten days before the trial commenced and in this pre-trial it was recorded that 
the Respondent was of the view that: 

a. the Plaintiff has no evidence which could refute or contradict the Defendant’s 
version; and 

b. the Defendant specifically asked who Plaintiff alleges acted corruptly, dishonestly 
in bad faith, unethically and illegally. The answer to this question given by the 
Plaintiff’s legal team was merely that the Defendant does not require this information 
in order to prepare for the trial. The Defendant persisted that it needs the information 
and Plaintiff’s legal representatives answered that the Defendant knows who has 
been involved and therefore does not require this information. 

[37] Appellant’s legal representatives should at the very least at that point have 
determined who the witnesses were that were required to testify and should have 
subpoenaed them. One would have hoped that at this stage already they would have 
realised that this point will be raised at the trial and would have made arrangements 
to ensure their presence at Court. 

[38] The legal representatives should therefore have been well aware of any 
potential inability to execute their mandate long before the trial commenced. The 
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Appellant was left in a predicament as a result of the withdrawal of his legal team as 
new representatives had to be found overnight. It is obvious that these 
representatives would not be able to prepare on the merits but would only be able to 
prepare the application for postponement. 

[39] Even if one accepts that the contention by Appellant’s legal representatives that 
they need not reveal the identity of the witnesses that they intended to call was 
incorrect, Appellant relied on his legal team for advice There is nothing to indicate 
that the Appellant was informed that it was obliged to reveal the identity of witnesses 
but refused to do so. 

[40] In the light of the fact that the Appellant was left in the lurch by his legal team a 
postponement should have been granted. The Court a quo, in my view, misdirected 
itself when it did not take in consideration the Appellant was placed in an untenable 
situation due to the late withdrawal of its legal representatives. The Court also 
misdirected itself when it found that the Appellant had no evidence to prove its case. 
No exception was ever raised by the Respondent, consequently at least on the 
papers Appellant revealed a cause of action. There was a dispute pertaining to the 
availability and/or existence of witnesses to support the claim. Mr Cilliers SC 
however referred to information contained in an affidavit about the identity of 
witnesses and for the Court to infer from Mr Maritz SC’s submissions only that no 
evidence could be led to sustain the Plaintiff’s cause of action amounts in my view to 
a misdirection. 

[41] It is trite that a Court should be slow to refuse a postponement where the 
reasons for the postponement are explained. In the final analysis this predicament 
would not have arisen if Appellant’s legal team did not withdraw. In my view the 
postponement should have been granted and Appellant should have been ordered to 
pay the costs of the postponement. 

 ABSOLUTION FROM THE INSTANCE 

[42] I only deal with this aspect if it is found that I erred in my finding pertaining to the 
postponement, because it follows that if the postponement is granted that the order 
granting absolution from the instance should be set aside. If however another Court 
should find that the postponement was correctly refused I deal with the order of 
absolution from the instance. 

[43] An order of absolution from the instance is generally not appealable as it is not 
final in its effect and the order is still susceptible to being revisited and 
rescinded.[4] The consequences of the award of absolution from the instance are 
that Appellant would be entitled to raise the issue between it and the Appellant again 
in future.[5] I am accordingly of the view that standing on its own the order of 
absolution from the instance is not appealable. 

[44] However if I am wrong pertaining to the appealability of the order I am of the 
view that the order for absolution should not have been granted. 

[45]   When the trial was called on 20 May 2013 the Appellant was present and the 
trial of the matter commenced. The first witness on behalf of the Appellant was still 
testifying and his testimony in chief was incomplete when the Appellant’s entire legal 
team withdrew on 21 May 2013 i.e. the second day of trial. 
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[46]   After the withdrawal of the Appellant’s entire legal team the Court engaged the 
director of the Appellant, i.e. Dr Scott and after such engagement, at the request of 
Dr Scott, allowed the matter to stand down for the Appellant to obtain the services of 
new legal representatives. 

[47]   Prior to the matter standing down for the aforementioned purposes on the 
21st of May 2013 counsel for the Respondent pointed out to the Court that the matter 
was part-heard, at the stage when the court allowed it to stand down to the 22nd May 
2013 for purposes of the Appellant to make application for a postponement. 

[48]   On 22 May 2013 new attorneys entered appearance on behalf of the Appellant 
and stated by means of the notice (that was brought to the attention of the 
Court) that they entered appearance as attorneys of record for purposes of the 
action as a whole. 

[49]   When the aforementioned notice of appointment as attorneys of record was 
served and made available to the Court on 22 May 2013 the Appellant was duly 
represented notwithstanding the withdrawal of its entire legal team the day before. 

[50]   After presenting argument in respect of the application for postponement Mr 
Cilliers SC obtained the leave of the Court to absent himself under circumstances 
where he was only briefed to move the application for postponement on behalf of the 
Appellant. Counsel who noted the judgment also excused himself. 

[51]   The attorneys on behalf of the Appellant and more specifically Mr Day and Dr 
Scott of the Appellant remained present in court. At that stage Dr Scott was still 
sworn in as a witness whose testimony remained unconcluded. The presence of Mr 
Day and Dr Scott was pointed out to the Court by Mr Maritz SC. 

[52]   Immediately after their presence was pointed out and placed on record, Mr 
Maritz SC proceeded with an application for absolution from the instance in terms of 
Rule 39 of the Uniform Rules of Court. The Court dealt with the application without 
engaging the Appellant’s director, Dr Scott, or the Appellant’s attorney, Mr Day. The 
Court then proceeded to grant the application for absolution from the instance with 
costs. 

[53] The Appellant argued that the jurisdictional requirements for an application for 
absolution from the instance in terms of Rule 39(3) of the Uniform Rules of court 
were not satisfied. This rule reads as follows: 

“if, when a trial is called, the defendant appears and the plaintiff does not appear, the 
defendant shall be entitled to an order granting absolution from the instance with 
costs, but may lead evidence with a view to satisfying the court that final judgment 
should be granted in his favour and the court, if so satisfied, may grant such 
judgment”. 

[54] It was also argued that Appellant’s case was not closed at the point that the 
application was brought. 

[55] The Appellant was not only physically present in the person of Dr Scott, but still 
represented by Mr Day and as such Appellant was not absent, which would have 
allowed for absolution from the instance to be granted. Mr Day at no stage withdrew 
as attorney of record. Appellant was both represented and present when absolution 
was granted.[6] 
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[56] In my view Appellant should have been given at least an opportunity to consider 
its position after the postponement was refused as was done in Katritsis v De 
Macedo.[7] Especially in the light of the fact that Dr Scott could not represent the 
Appellant.[8] Neither Dr Scott nor Mr Day was given an opportunity to consider their 
position or to address the Court. Mr Day or Dr Scott could not be expected to 
interrupt the proceedings to obtain a hearing. The Court should have created that 
opportunity as it did on the previous day when Dr Scott’s team withdrew. 

[57] In the light thereof I am of the view that the Court a quo misdirected itself when it 
granted absolution from the instance. 

[58] Consequently I make the following order: 

58.1    The appeal is upheld; 

58.2    The orders of the Court a quo are set aside and substituted with the following; 

58.3    The application for postponement is granted and Appellant is ordered to pay 
the wasted cost occasioned by the postponement; 

58.4    The order of absolution from the instance is set aside; and 

58.5    Respondent is ordered to pay the costs of the appeal. 

  

Mtshali and Others v Masawi and Others (A5008/2012) [2016] ZAGPJHC 291 (9 
November 2016) 

Rules of court- provide that each person or entity sued must be individually 
identified. 

Citation- of a group in a generalised manner has the potential for creating uncertainty 
and can be prejudicial. 

Condonation- ex post facto- formal application for condonation may not be 
necessary  

 

On 19 December 2012 and pursuant to a court order the appellants were evicted 
from the warehouse they were occupying. The first and second respondents are the 
joint registered owners of the property. 

The appeal arises from the subsequent refusal by Molahlehi AJ to rescind the 
eviction order or to vary parts of the order which required the City of Johannesburg 
Metropolitan Municipality (the fourth respondent) to provide the appellants with 
temporary housing. The Supreme Court of Appeal (SCA) granted the appellants 
leave to appeal to this court. 

Both parties failed to comply with basic procedural rules. 

The citation of the occupiers as an unknown group occupying a particular property 
has become standard. The names of cases coming before the Constitutional Court 
and the SCA attest to this. In part this is understandable where the occupiers refuse 
to permit the owner access or where the occupiers of a building have to urgently 
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launch an application to stave of eviction and the instructing attorney seeks to 
protect the collective rights of numerous occupiers. 

Nonetheless the rules provide that each person or entity sued must be individually 
identified. See Uniform Rule17 (4) which applies to action proceedings and Rule 6(2) 
in respect of applications.   Although the former requires more detail the latter 
nonetheless provides that: 

“When relief is claimed against any person, or where it is necessary or proper to give 
any person notice of such application, the notice of motion must be addressed to 
both the registrar and such person, otherwise it must be addressed to the registrar 
only.’ 

The requirement of identifying each individual person (save as expressly provided for 
in Rule 14 to deal with the difficulties experienced in citing non-legal entities such as 
associations and partnerships) or a legal entity is followed through in Rule 6(5) (d) 
which requires any person who wishes to oppose the grant of the order sought in 
application proceedings to give notice of his or her intention to oppose together with 
an address at which service will be accepted. Although Rule 7 does not require a 
power of attorney to be filed, any person disputing the representative’s authority can 
require proof of authority.   

In Kayamandi Town Committee v Mkhwaso and Others  1991 (2) SA 630 (C) 
Conradie J (at the time) held at 634E-I that it is not competent to cite a group of 
persons in general: 

‘But I know of no case in which, either under an inherent power or under the 
power  granted by Rule 6(12), citation has been replaced by a notification to a group 
or to persons in general so as to bring a number of faceless respondents into the 
proceedings. 

A notification to persons in general or to a group of individuals by way of a rule nisi 
that the Court is about to pronounce upon a suit between parties is, of course, 
permissible. It is a procedure frequently adopted in order to give interested parties an 
opportunity of joining in the litigation. But it does not by itself make them parties to 
the litigation and they do not merely by virtue of having been notified of the litigation 
become liable to be punished for contempt of Court for failure to comply with any 
order which is eventually made. A failure to identify defendants or respondents would 
seem to me to be destructive of the notion that a Court's order operates only inter 
partes, not to mention questions of locus standi in iudicio. An order against 
respondents not identified by name (or perhaps by individualised description) in the 
process commencing action or (in very urgent cases, brought orally) on the record 
would have the generalised effect typical of legislation. It would be a decree and not 
a Court order at all.’ 

However as was pointed out by Rogers AJ (at the time) in the unreported judgment 
of Communicare (the full citation is in Yawa at 283c) the Prevention of Illegal 
Squatting Act 52 of 1951 which the court in Kayamandi relied on as providing a 
suitable alternative remedy was subsequently repealed. 

Rule 27(3) may provide a solution as it expressly provides that: 

‘The court may, on good cause shown, condone any non-compliance with these 
Rules.’ 
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With respect it also does not appear that citing a group of persons because they 
have successfully avoided being individually identified can elevate the form of 
citation adopted over the substance of the application. The proviso is that there is no 
prejudice to those who are affected if  there can be no misunderstanding as to who 
falls within the group and provided the court is satisfied that the affected persons 
were aware that they could oppose the application if they so wished. 

The citation of a group in a generalised manner has the potential for creating 
uncertainty and can be prejudicial. 

In matters involving workers in labour disputes or communities the practice 
developed of citing the group as the party, presumably on the basis that it was an 
association of persons as contemplated under rule 14 or was sufficiently analogous 
to one. However the safeguard in applications brought by the group was to attach to 
the main affidavit a list of  the individual members which set out their full names, 
whether they headed a household and if so how many in the household (if 
applicable), their identity numbers and the individual signatures of all adults. 

Moreover service on groups or those who resist personal service is effected by either 
entering the building in question and affixing the documents served on each 
individual door to a unit or structure erected and if entry is prevented then by reading 
the notice or order over a loud hailer and pinning the process to the principal door, 
the main gate or on a notice board.  

Service therefore complies with the rules and condonation does not arise. However 
in such cases it may be preferable to make use of a loud-hailer as well. 

 Although no point was made of it, I am satisfied that there would have been no 
difficulty in the court condoning ex post facto the method of citation. Case law 
recognises that a formal application for condonation may not be necessary and that 
non-compliance may be condoned even if there is no formal application.  

  
The Helen Suzman Foundation v Judicial Service Commission (145/2015) 
[2015] ZASCA 161 (2 November 2016) 

Judicial Service Commission- constitutional principles of openness and 
accountability-not absolute  

Recording of the private deliberations on judicial appointments by the Judicial 
Service Commission, properly conducted in terms of the Judicial Service 
Commission Act 9 of 1994 and regulation 3(k) made thereunder, does not form part 
of the record of its proceedings for purposes of Uniform rule 53(1)(b) – constitutional 
principles of openness and accountability are not absolute and the JSC is entitled to 
raise the defence of confidentiality to a rule 53 demand for the disclosure of the 
recordings of its private deliberations. 

The Supreme Court of Appeal dismissed an appeal against the judgment of the 
Western Cape Division, Cape Town (Le Grange J) relating to whether the private 
deliberations of the Judicial Service Commission (JSC) held in a close session on 
judicial appointments should form part of the record contemplated by Uniform Rule 
53 in a review application brought by the Helen Suzman Foundation (HSF). HSF 
brought the review application to challenge the JSC’s recommendation of Dolamo AJ 
instead of Mr Gauntlett SC for appointment to the Western Cape Division of the High 
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Court. The SCA held that constitutional principles of openness and accountability are 
not absolute and that confidential deliberations of the JSC enjoy legislative 
recognition which warranted their non-disclosure under Uniform rule 53 having 
regard to the JSC’s unique features which set it apart from other administrative 
bodies and provide sufficient safeguards against arbitrary and irrational decision-
making. The SCA held that the relief sought by HSF would undermine the JSC’s 
constitutional and legislative imperatives by, inter alia, stifling the rigour and candour 
of the deliberations, deterring potential applicants, harming the dignity and privacy of 
judicial candidates who applied with the expectation of confidentiality of the 
deliberations and generally hamper effective judicial selection. The SCA concluded 
that a recording of the private deliberations on judicial appointments by the Judicial 
Service Commission, which are properly conducted in terms of the Judicial Service 
Commission Act 9 of 1994 and regulation 3(k) made thereunder, does not form part 
of the record of its proceedings for purposes of Uniform rule 53(1)(b). 

UFS v Afriforum & another [2016] ZASCA 165 (17 November 2016) 
Appeal in terms of s 18(4)(ii) of the Superior Courts Act 10 of 2013 (the Act) against 
the implementation of an order pending an appeal: the requirements for the granting 
of an order in terms of s 18 of the Act considered: appeal upheld due to applicant’s 
failure to prove the existence of ‘exceptional circumstances’ and to discharge the 
onus imposed by s 18(3) to show irreparable harm: circumstances justifying a costs 
order against the unsuccessful applicant.  

The Supreme Court of Appeal (SCA) upheld an appeal by the University of the Free 
State against the order of the Full Court of the Free State Division of the High Court 
directing that its order of 21 July 2016, not be suspended pending the determination 
of an appeal by the University against such order. The matter concerned the 
introduction of a new multilingual language policy by the University with effect from 
the commencement of the 2017 academic year. The Full Court, on 21 July 2016 and 
upon the application of Afriforum, reviewed and set aside the decision to adopt the 
new policy and subsequently ordered that such order would not be suspended 
pending the University’s appeal, with the result that the implementation of the new 
policy could not proceed. The SCA found that Afriforum had failed to show that the 
order of 21 July 2016 should not be suspended pending appeal, inter alia by failing 
to prove that any of the Afrikaans speaking students whose interests it claimed to 
represent, would suffer irreparable harm if such an order was not made. The effect of 
the order of the SCA is that pending the finalisation of the main appeal the University 
is entitled to implement the new policy. Afriforum was also ordered to pay the 
University’s costs. 

FirstRand Bank Limited t/a First National Bank v Makaleng (034/16) 
[2016] ZASCA 169 (24 November 2016) 
Appeal-default judgment - an order by the high court postponing, sine die, an 
application for default judgment, and directing the appellant to file, at the next 
hearing within not less than six months of the said order, an affidavit detailing 
attempts to prevent foreclosure, is not appealable. Appeal struck from the roll for lack 
of jurisdiction. 

This appeal concerns the question whether the Gauteng Local Division of the High 
Court, Johannesburg, (Weiner J, sitting as court of first instance) (the high court) was 
correct in postponing the default judgment application against the respondent-debtor, 
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Mr Makaleng, in favour of the appellant for a money judgment and ordering that the 
respondent‟s immovable property is executable. The high court made the following 
order: „1. The matter is postponed sine die, and is not to be set down in less than six 
months. 2. An affidavit is to be filed on the next date of hearing, detailing all efforts 
made by the applicant to negotiate a settlement with the respondent, in order to 
prevent foreclosure‟. This appeal is with the leave of the court a quo. A question 
which immediately springs to mind, having regard to the order, is whether or not the 
court a quo‟s order is appealable. 

Recently in Nova Property Group Holdings Limited v Cobbett & others [2016] ZASCA 
63; 2016 (4) SA 317 (SCA), this court expressed the position :the dismissal of an 
application to compel discovery, such as by the court a quo, is not appealable as it is 
(a) not final in effect and is open to alteration by the court below; (b) not definitive of 
the rights of the parties; and (c) does not have the effect of disposing of a substantial 
portion of the relief claimed. However, three years later in Moch v Nedtravel (Pty) Ltd 
t/a American Express Travel Service 1996 (3) SA 1 (A) at 10F-G, this court held that 
the requirements for appealability laid down in Zweni “. . .[d]o not purport to be 
exhaustive or to cast the relevant principles in stone”. Almost a decade later, in 
Philani-Ma-Afrika v Mailula & others 2010 (2) SA 573 ( SCA) para 20, this court 
considered whether an execution order (which put an eviction order into operation 
pending an appeal) was appealable. It held the execution order to be appealable, by 
adapting “the general principles on the appealability of interim orders to accord with 
the equitable and more context-sensitive standard of the interests of justice favoured 
by our Constitution”. In so doing, it found the “interests of justice” to be a paramount 
consideration in deciding whether a judgment is appealable.‟ With regards to the 
question of the interest of the justice, this court continued: It is well established that 
in deciding what is in the interests of justice, each case has to be considered in light 
of its own facts. The considerations that serve the interests of justice, such as that 
the appeal will traverse matters of significant importance which pit the rights of 
privacy and dignity on the one hand, against those of access to information and 
freedom of expression on the other hand, certainly loom large before us. It follows 
therefore that on the point of appealability the order of the court a quo is not a 
judgment or order having the effect of a final judgment. Accordingly, I make the 
following order. The appeal is struck from the roll for lack of jurisdiction with no order 
as to costs. 

FirstRand Bank v Normandie Restaurants 189/2016 [2016] ZASCA 178 (25 
November 2016)  

Business rescue proceedings-liquidate or rescue- whether a company which is in 
financial distress has reasonable prospects of being rescued as envisaged in s 
131(4)(a) of the Act: a final order for winding-up of the company more beneficial for 
the creditors. 

Judgments-reasons must be given 

This appeal has its origin in two related applications namely, an application by the 
appellant, First Rand Bank Limited (the Bank), for the final winding-up of the first 
respondent, Normandie Restaurants Investments (Pty) Ltd (Normandie) and an 
application by the second respondent, Mr Dimitri Philippou for an order placing 
Normandie under supervision and commencing business rescue proceedings as 
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contemplated in Chapter 6 of the Companies Act 71 of 2008, (the Companies Act). 
Mr Philippou also sought an order declaring and directing, in terms of s 131(6) of the 
3 Companies Act, that the liquidation proceedings instituted by the Bank pending 
under case 1997/15 – be suspended, until the court had adjudicated upon the 
business rescue proceedings. The Bank opposed this application The court a quo 
granted the application for business rescue finding that after the ‘perfection’ of the 
business rescue plan, ‘…it will meet reasonable prospects of rescuing Normandie… 
back to its solvency. There will be no prejudice to the affected party as according to 
the five year plan focus the bank will be guaranteed monthly 7 distributions’. The 
court regrettably did not give any reasons for this finding and as a result this court 
has no idea of what informed the decision of the court a quo. 

M M Corbett in his article ‘Writing a Judgment’ (1998) 115 SALJ 116 at 118 
explained the importance of furnishing reasons in the following manner: ‘The true 
test of a correct decision is when one is able to formulate convincing reasons (and 
reasons which convince oneself) justifying it. And there is no better discipline for a 
judge than writing (or giving orally) such reasons. It is only when one does so that it 
becomes clear whether all the necessary links in a chain of reasoning are present; 
whether inferences drawn from the evidence are properly drawn; whether the 
relevant principles of law are what you thought them to be; whether or not counsel’s 
argument is as well founded as it appeared to be at the hearing (or the converse); 
and so on.’ (See also National Director of Public Prosecutions v Naidoo & others 
[2011] ZASCA 143; 2011 (1) SACR 336 paras 18-20.) The failure by the judge a quo 
to furnish the reasons for its finding deprived this court as well as counsel arguing 
this matter of an opportunity to properly evaluate its factual and legal chain of 
reasoning.  

There are no employees who could be affected by the order, SARS issued a notice 
to abide, and the City, which was aware of the application elected not to participate 
in the matter. The matter has been going on for a long time and nothing has been 
done to salvage the business from its precarious financial situation. A provisional 
order would simply delay the inevitable, and would be prejudicial to the interests of 
the creditors. In the event Mr Philippou manages to devise a plan to save the 
business from liquidation, this can be done even after a final order has been granted.  
I make the following order: 1 The appeal is upheld with costs including costs of two 
counsel, where so employed. 2 The order of the high court is set aside and is 
substituted as follows: ‘2.1 The application for an order placing the first respondent, 
(Normandie Restaurants Investments (Pty) Ltd) under supervision and commencing 
business rescue proceedings in terms of s 131(1) and (4) of the Companies Act 71 
of 2008, under case no:10652/2015 is dismissed with costs. 2.2 The application for 
the winding-up of Normandie Restaurants Investments (Pty) Ltd, (the respondent 
under case no: 1997/2015), is granted and Normandie Restaurants Investments 
(Pty) Ltd is placed under final winding-up, with costs.’  

 
BLUE CHIP 2 (PTY) LTD t/a BLUE CHIP 49 v RYNEVELDT AND OTHERS 
(NATIONAL CREDIT REGULATOR AS AMICUS CURIAE) 2016 (6) SA 102 (SCA) 
 

Jurisdiction — Whether cause of action arising wholly within jurisdiction of court — 
Where delivery of notice, preceding debt enforcement, in terms of s 129(1)(a) of the 
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NCA occurring outside of district of magistrates' court — Delivery of notice constituting 
essential element of cause of action — Matter not arising wholly within jurisdiction of 
court — Magistrates' Courts Act 32 of 1944, s 28(1)(d); National Credit Act 34 of 2005, 
s 129(1)(a). 
National Credit Act-Consumer credit agreement — Debt enforcement — Preliminary 
procedures — Notice of default — Delivery — Constituting essential element of cause 
of action — Where delivery taking place outside area of jurisdiction of magistrates' 
court, cause of action not wholly arising within jurisdiction of court — Court lacking 
jurisdiction — National Credit Act 34 of 2005, s 129(1)(a); Magistrates' Courts Act 32 
of 1944, s 28(1)(d). 
 
A creditor instituted proceedings in the Bloemfontein Magistrates' Court against a 
debtor arising from the latter's defaulting on a credit agreement entered into with the 
creditor. Jurisdiction was purportedly founded on the basis of s 28(1)(d) of the 
Magistrates' Courts Act 32 of 1944 (the Act), ie the cause of action arose wholly 
within the district of the court. The debtor disputed jurisdiction on the basis that, 
because the required notice in terms of s 129(1)(a) of the National Credit Act 34 of 
2005 (the NCA) was served on the debtor at an address in Kimberley, all elements of 
the cause of action did not arise within the district of the Bloemfontein Magistrates' 
Court. The question that therefore had to be determined was whether the delivery of 
the s 129 notice constituted part of the cause of action. If it did, the court lacked 
jurisdiction. 
Held, that where a statute provided that, before an action could be commenced or a 
claim enforced against a debtor, a notice be given, then the giving of that notice was 
essential to the successful pursuit of the claim, and proving that it was given was 
part of the cause of action. Compliance with a directive to serve a notice had to be 
both alleged and proved if a claimant were to succeed and obtain judgment.  
Held, further, that in order to disclose a cause of action to enforce a claim emanating 
from the default of a credit agreement to which the NCA applied, an averment of 
compliance with s 129 of the NCA had be contained in the summons and proved. 
Delivery of a s 129 notice formed an essential part of the cause of action. Absent 
compliance therewith, there would be no cause of action. 
Held, accordingly, that the giving of the s 129 notice was critical to the question of 
jurisdiction in relation to s 28(1)(d) of the Act. Since delivery of the notice took place 
outside the area of jurisdiction of the Bloemfontein Magistrates' Court, the cause of 
action did not arise 'wholly within the district or regional division' of that court. The 
Bloemfontein Magistrates' Court hence lacked jurisdiction. 
 
SHERIFF, PIKETBERG AND ANOTHER v LOURENS 2016 (6) SA 110 (WCC)  

Sale in execution — Whether Sheriff of High Court must before sale enter into written 
agreement with 'owner or rightful holder (who has the right to sell)' of goods to be sold 
— Consumer Protection Act 68 of 2008, s 45(1); Consumer Protection Regulations, 
reg 22(2). 
 
Sale in execution — Immovable property — Duties of sheriff — No general duty to 
establish and disclose whether value-added tax payable by purchaser. 
 
The sheriff applied for the cancellation of a sale of immovable property sold in 
execution, due to the purchaser's breach of his obligation to pay value-added tax on 
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the purchase price. The purchaser, Mr Lourens, met the application with a number of 
defences, and also a counter-application in which he sought an order declaring that 
the sale in execution was null and void due to non-compliance with, inter alia, reg 22 
of the Consumer Protection Act Regulations GN R 293 of 2011.This, he argued, was 
because no 'written agreement' had been entered into between the auctioneer and 
'the owner or rightful holder (who has the right to sell) of such goods to be sold', as 
required by the regulation. 
In the main application the issue was whether there was a general duty on the sheriff 
to have established the VAT status of the owner of the property and to have 
disclosed this information to Mr Lourens, who claimed not to have known that VAT 
was payable. 
Held, that there was no such general duty and that Mr Lourens ought to have 
investigated and fully apprised himself of the VAT implications prior to the auction.  
In the counter-application the main issue was whether reg 22 applied to sales in 
execution, given that s 45(1) of the Consumer Protection Act 68 of 2005 included it 
under 'auctions' but reg 22 not mentioning the Sheriff of the High Court as a category 
of auctioneer. 
Held, that, despite reg 22(2) not explicitly mentioning the Sheriff of the High Court, it 
did apply to a sale in execution pursuant to a court order declaring the property 
executable. Further, having regard to its unique role in the context of auctions, the 
sheriff must be regarded as a 'rightful holder (who has the right to sell)' as 
contemplated in the proviso to reg 22, ie that a 'written agreement' was required 
'(u)nless the auctioneer is also the owner or the rightful holder (who has the right to 
sell) of the goods to be auctioned'. Accordingly, the sheriff did not breach reg 22(2) 
of the CPA. Main application succeeding and the counter-applications dismissed. 
 

 
 

POTGIETER v OLIVIER AND ANOTHER 2016 (6) SA 272 (GP) 
 
National Credit Act-Consumer credit agreement — Credit provider — Whether 
obligation to register — Once-off credit agreement — Registration not required — 
Authority to this effect doubted — National Credit Act 34 of 2005, s 40(1)(b). 
Potgieter sold an immovable property to the Oliviers for R1 million, to be paid for in 
instalments of R10 000 per month, along with interest on the purchase price. He later 
approached a court for a declaration that the agreement was void. This on the basis 
that the sale was a credit transaction; that he was a credit provider; that s 40(1)(b) of 
the National Credit Act 34 of 2005 required him to register as such; and that he had 
failed to do so. (Sections 89(2)(d) and 89(5)(a) void any credit agreement entered 
into by an unregistered credit provider.) In issue was whether he was required to 
register.  
Held, that the agreement was a credit agreement and that Potgieter was a credit 
provider, but that on the strength of full bench authority, he was not required to 
register as one. (That authority was to the effect that the obligation to register (s 
40(1)(b)) was not applicable to a once-off transaction, but was aimed at participants 
in the credit market, where a once-off credit agreement could not be said to be such 
participation.)  
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Held, though, that the court would not have followed the full bench decision, but for 
its binding nature. This because its interpretation of s 40(1)(b) — based on the 
purposes of the Act — could not be reconciled with the language of the section.  
 
TSHWANE CITY v AFRIFORUM AND ANOTHER 2016 (6) SA 279 (CC) 
 
Appeal — Appealablity — Interim interdict — Interdict ordering local authority, pending 
review of its decision to change street names, to stop changing street signs and restore 
those already changed — Application for leave to appeal directly to Constitutional 
Court — Common-law requirements for appealability of interim orders subsumed 
under constitutional 'interest of justice' standard — Leave to appeal against interim 
interdict must be granted if in interests of justice — Constitution, s 167(6)(b). 
Constitutional law — Human rights — Right to freedom of religion, belief and opinion 
and rights relating to cultural, religious and linguistic communities — Whether 
Constitution recognising interests or rights based on a sense of belonging to place one 
lives, rooted in a particular history — Constitution, s 31(1). 
Constitutional law — Separation of powers — Interim interdict ordering local authority, 
pending review of its decision to change street names, to stop changing street signs 
and restore those already changed — Interdict offending against principle of 
separation of powers — In interests of justice to grant leave to appeal directly to 
Constitutional Court — Whether appeal should be upheld — Balance of convenience 
favouring organ of state where interdict intruding on separation of powers. 
Constitutional practice — Appeals to Constitutional Court — In what cases — Interim 
interdict — Common-law requirements for appealability of interim orders subsumed 
under constitutional 'interests of justice' standard — Leave to appeal must be granted 
if in interest of justice regardless of common-law impediments — General requirement 
that applicant must show irreparable harm not applying where in interests of justice to 
grant leave to appeal — Constitution, s 167(6)(b).  
Interdict — Interim interdict — Irreparable harm — What constitutes — Not irreparable 
if harm complained of could be reversed by final order. 
Interdict — Interim interdict — Balance of convenience — Competing rights or 
interests — Whether right or interest based on sense of belonging to place one lives, 
rooted in particular history, deserving of legal protection — Balance of convenience 
favouring organ of state where interdict would intrude on separation of powers — 
Constitution, s 31(1). 
Section 167(6)(b) of the Constitution provides that 'a person, when it is in the 
interests of justice and with leave of the Constitutional Court', must be allowed 'to 
appeal directly to the Constitutional Court from any other court'. I 
At issue in this case was whether to allow leave to appeal to the Constitutional Court 
against a High Court interim interdict, and if so whether the appeal should be upheld. 
The interim interdict was in favour of Afriforum and one Mr Van Dyk (hereinafter 
referred to together as Afriforum) pending a review instituted by them of the City's 
decision to change street names.The basis for the review application was that the 
City's name-changing process lacked sufficient public participation; for the interdict it 
was inter alia that Afriforum (and the like-minded people it represented) would in the 
interim suffer irreparable harm because of the strong emotional connection to the old 
names or loss of a sense of place and of belonging that would flow from the removal 
of old names. 
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It ordered the City, pending the review, to stop removing old signs (which included 
both the original names, albeit crossed out, and the new names) and replacing them 
with signs reflecting only the new names; and also to restore those signs already 
replaced. The order had earlier been upheld on appeal (with leave of the Supreme 
Court of Appeal) by a full bench of the High Court. The present application followed 
the SCA's refusal of the City's application for special leave to appeal against the full 
court's decision. 
The majority decision (the first judgment) and a separate concurring judgment (the 
third judgment) granted leave to appeal, and upheld the appeal on the basis that 
Afriforum had not met the requirements for an interim interdict, specifically that they 
did not show that they would suffer irreparable harm if the interim order were not 
made or that the balance of convenience favoured them. 
Held as to leave to appeal 
The appealablity of interim orders 
The common-law requirements for the appealability of interim orders — whether the 
interim order appealed against had a final effect or was dispositive of a substantial 
portion of the case — had been subsumed under the constitutional interests of 
justice standard. If granting leave to appeal would best serve the interests of justice, 
then the appeal should be proceeded with no matter what the pre-Constitution 
common-law impediments might suggest. The interests of justice and this standard 
alone applied to the adjudication of applications for leave to appeal.  
(The first judgment also endorsed the third judgment's additional reasons for 
appealability.  
The principle that leave to appeal against an interim order would ordinarily be 
refused unless the applicant was able to demonstrate that irreparable harm would 
otherwise ensue, was only a general principle and did not necessarily apply in this 
case, but assuming it did, the City nevertheless did show irreparable harm. (The 
minority judgment held that this requirement arose before interests of justice 
considerations would permit an appeal against an interim order.) 
The separation of powers as a relevant consideration 
Operating with the ever abiding consciousness of the crucial role separation of 
powers plays in our constitutional democracy, courts should be very slow to interfere 
with the legitimate exercise of governmental powers, save in the clearest of cases or 
where bad faith, corruption or fraud was proved. Here the order and the likely 
appellate processes had a final effect in that they mortified and prevented the City 
from implementing its name-change policy, and so intruded onto its constitutional 
and statutory powers. Where separation of powers was implicated and forbade the 
granting of the order sought to be appealed against, the interests of justice 
demanded that even if the common-law requirements were not met, an interim 
interdict would nevertheless be appealable.  
Held as to merits of the appeal 
Irreparable harm 
Irreparable implies that the effects of the harm could not be reversed. Even if what 
Afriforum claimed constituted harm, it was not irreparable because the review court 
could reinstate the old names if the review were successful. The minority judgment 
held that for the purposes of an interim order, irreparable harm was established 
when the final order would not be capable of curing the prima facie established harm 
suffered in the interim. It also took issue with the first judgment's reservations at [56] 
– [58] that the harm complained of was deserving of legal protection, and held that 
'on general principle', the Constitution created scope for recognising an interest 
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or right based on a sense of belonging to the place one lives, rooted in a particular 
history; the third judgment at held that there was no such right if rooted in oppressive 
cultural traditions.) 
Balance of convenience 
This requirement recognised that there were at least two competing 
interests,inextricably linked to the harm likely to be suffered by the unsuccessful 
party. As to Afriforum's alledged harm, whatever harm they would suffer as a result 
of not being granted the interim order, would be significantly neutralised by an 
equally important sense of belonging of the previously disregarded. 
Public participation should not be elevated to co-governance. The City had the 
constitutional and statutory power to run its affairs. For this reason, a court should 
not intrude into the City's sole operational space when a segment of those the City 
served was displeased with the public-participation process it had otherwise 
facilitated. Judicial scrutiny of adequacy of public participation process should have 
been confined to the review challenge, regard being had to the separation of powers.  
 
DEMOCRATIC ALLIANCE v PRESIDENT OF THE REPUBLIC OF SOUTH 
AFRICA AND OTHERS 2016 (2) SACR 494 (WCC) 
 
Constitutional practice — Courts — Jurisdiction — Power of President in terms of s 
12(6)(a) of National Prosecuting Authority Act 32 of 1998 to suspend Deputy 
National Director of Public Prosecutions and to institute enquiry into her alleged 
misconduct to determine her fitness to hold office — Constitution not conferring on 
President obligation to suspend or enquire into fitness to hold office — High Court 
having necessary jurisdiction to determine whether President had exercised his 
powers in terms of s 12(6)(a) rationally and lawfully — Constitution, s 167(4)(c) not 
applicable. 
Constitutional practice — Application for review and setting-aside of decision of 
President not to invoke power in terms of s 12(6)(a) of National Prosecuting Authority 
Act 32 of 1998 to suspend Deputy National Director of Public Prosecutions and to 
institute enquiry into her alleged misconduct to determine her fitness to hold office — 
Defence of lis alibi pendens — Proceedings in another court in which same relief 
sought but by different applicant — Another case in different court where relief 
sought by another striking name of DNDPP off roll of advocates for same alleged 
misconduct — Cardinal requirement of plea of lis alibi pendens that litigation be 
between same parties, not present — Plea of lis alibi pendens dismissed. 
Prosecution — Deputy National Director of Public Prosecutions — Alleged 
misconduct — Power of President in terms of s 12(6)(a) of National Prosecuting 
Authority Act 32 of 1998 to suspend Deputy National Director of Public Prosecutions 
and to institute enquiry into her alleged misconduct to determine her fitness to hold 
office — Principle of legality requiring President to act personally, in good faith and 
without misconstruing nature of his power — Decision to be rationally related to 
purpose for which power given — Both process by which decision made and 
decision itself having to be rational. 
The applicant, a political party, applied in a High Court for an order reviewing and 
setting-aside a decision of the State President (the first respondent) not to invoke the 
provisions of s 12(6)(a) of the National Prosecuting Authority Act 32 of 1998 (the 
NPA Act) to suspend the Deputy National Director of Public Prosecutions (DNDPP), 
Adv J (the fourth respondent), and to institute an enquiry into her alleged misconduct 
so as to determine her fitness to hold office. The applicant also sought an order 
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substituting the decision of the President with one suspending Adv J pending an 
enquiry into her fitness to hold office to be conducted in terms of s 12(6)(a) of the 
Act. The President had concluded that it was best to await the outcome of the 
application to court by the General Council of the Bar (GCB) to have Adv J struck off 
the roll of advocates, which application was based on the same alleged grounds of 
misconduct as relied upon by the applicant in the present application.  
At the hearing of the application, the respondents raised two points in limine, namely 
that the court had no jurisdiction to deal with the matter since it involved the 
obligations of the President under the Constitution, such jurisdiction being 
exclusively reserved for the Constitutional Court in terms of s 167(4)(c) of the 
Constitution. The second point in limine was one of lis alibi pendens, it being 
contended that there were other matters pending before the courts, all concerned 
with the conduct of Adv J. The first one was the GCB application in which an order 
for the removal of the name of Adv J from the roll of advocates was sought; the 
second one was the application by Freedom Under Law (FUL) seeking the review 
and setting-aside of the decision of the President not to invoke the provisions of s 
12(6)(a) of the NPA Act to suspend and hold an enquiry against Adv J. The 
respondents contended that the present application should be stayed pending the 
disposal of the other applications pending in the High Court in Pretoria, where issues 
which overlapped significantly with issues fundamental to this application fell to be 
decided. 
Held, as to the point in limine relating to jurisdiction, that the Constitution clearly did 
not confer on the President an obligation to suspend or enquire into the fitness of a 
DNDPP to hold office. The Constitution only required that national legislation be 
promulgated which must ensure that the prosecuting authority exercise its function 
without fear or favour. It was in the NPA Act, which was promulgated pursuant to the 
mandate given by the Constitution, where the President was granted the powers to 
suspend and enquire into a DNDPP's fitness to hold office.  
Held, further, that since this matter involved the question whether the President has 
exercised his powers, acquired through the provisions of s 12(6)(a) of the NPA Act, 
rationally and lawfully (and not whether he had obligations in terms of the 
Constitution to enquire into the fitness of the DNDPP to hold office), the court would 
have the necessary jurisdiction.  
Held, further, that s 12(6)(a) did not impose a duty on the President but conferred a 
power which he might exercise at his discretion. There was accordingly no 
constitutional impediment to the court enquiring into the question whether the 
President duly exercised his powers in terms of s 12(6)(a) of the NPA Act. First point 
in limine dismissed. 
Held, further, as to the point in limine based on lis alibi pendens, that there were 
three requirements for the successful reliance on a plea of lis alibi pendens: these 
were that the litigation had to be between the same parties; that the cause of action 
had to be the same; and that the same relief had to be sought in both matters.  
Held, further, that, although the relief sought in the present application might be 
similar to the one in the FUL matter, the applicant in this matter was the Democratic 
Alliance (DA). In the GCB application another, different party was seeking a 
completely different remedy than that sought by the DA and FUL. As a result, one of 
the cardinal requirements for a successful plea of lis alibi pendens, namely that it 
had to be between the same parties, was obviously not met. Points in limine 
dismissed. 
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On the merits of the application, the applicant's case was that, in light of all the 
serious and repeated judicial criticism of Adv J, the decision by the President not to 
suspend her but instead undertake to await the outcome of the GCB's application to 
strike her from the roll of advocates was unlawful, irrational and ought to be reviewed 
and set aside. It was contended that the case against Adv J was ultimately about the 
independence and integrity of the NPA. It was argued further that the reason Adv J 
should be suspended and investigated was because her continued occupation of her 
position would undermine public faith in the National Prosecuting Authority, if the 
allegations against her were proven to be true, and would encroach upon the actual 
independence of the NPA. The President, the Minister of Justice and NDPP opposed 
the application and filed answering affidavits. Advocate J, on the other hand, only 
opposed the applicant's call for her suspension pending an investigation but 
welcomed the call for an enquiry in terms of s 12(6)(a) of the NPA Act. The GCB 
elected not to participate in the proceedings but to abide the outcome. The 
respondents contended that the adverse judicial comments against Adv J did not 
warrant a suspension; that if the applicant were indeed serious about the suspension 
and removal of Adv J it did not have to come to court but could have utilised the 
provisions of s 12(7) of the NPA Act which provided for Parliament to initiate the 
removal of a senior NPA official on the same ground as provided for in s 12(6)(a) of 
the NPA Act; that the allegation that the President had failed to take steps against 
Adv J for ulterior political motives was not sustainable; and that the matter should be 
held in abeyance pending the disposal of applications which are pending before 
other courts, as suggested by the President, which would be a fair and equitable 
approach in the circumstances. 
Held, that the principle of legality required that the President had to act personally, in 
good faith, and without misconstruing the nature of his power. The President should 
not only exercise his powers in good faith and not arbitrarily, but such decision had 
also to be rationally related to the purpose for which the power was given. Any action 
which failed to pass the threshold of rationality would be inconsistent with the 
requirements of the Constitution and therefore unlawful.  
Held, further, that the principle of legality further required that both the process by 
which the decision was made and the decision itself had to be rational.  
Held, further, that a court had therefore to look at the process as a whole and 
determine whether the steps in the process were rationally related to the end sought 
to be achieved and, if not, whether the absence of a connection between a particular 
step (part of the means) was so unrelated to the end as to taint the whole process 
with irrationality.  
Held, further, that no real basis for this drastic measure sought by the applicant had 
been laid. The applicant had not laid a basis for any real apprehension of harm if Adv 
J were to remain in office pending the outcome of the GCB application. There was 
no allegation that Adv J was conducting, or a real apprehension that she would 
conduct, herself in a dishonest or biased manner in the discharge of her duties.  
Held, further, that all the facts and circumstances which were before the President 
when he made his decision may have tipped the scales to the extent that the 
President, in his wisdom and in the exercise of the discretionary powers in terms of s 
12(6)(a), deemed it advisable to await judicial interpretation which could be achieved 
in the GCB application. This was not an abdication of responsibility by the President 
but a cautious approach dictated by the circumstances. The circumstances 
demanded that the President take a balanced view. 
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Held, further, that it could not be found that it was irrational for the President, in the 
circumstances, to take the view that it was best to await the outcome of the GCB 
application which would provide a better guarantee for ensuring the constitutional 
safeguards for all concerned. Application dismissed.  
 

MCBRIDE v MINISTER OF POLICE AND OTHERS (HELEN SUZMAN 
FOUNDATION AS AMICUS CURIAE) 2016 (2) SACR 585 (CC) 
 
Constitutional practice — Courts — Constitutional Court — Confirmation 
proceedings — Court having duty to satisfy itself that High Court's declaration of 
invalidity of various impugned sections of statute properly made — Constitution, s 
172(2)(a).   
Police — Independent Police Investigative Directorate (IPID) — Independence of — 
Provisions of s 6 of Independent Police Investigative Directorate Act 1 of 2011 giving 
Minister enormous powers and control over executive director of Directorate — Such 
provision antithetical to entrenched independence of IPID envisaged by Constitution 
and might lead to IPID becoming politicised and being manipulated — Subjecting 
executive director to laws of public service, as s 6(3) of IPID Act did, subversive of 
IPID's institutional and functional independence — Invoking provisions of s 16A(1) of 
Public Service Act, Proclamation 103 of 1994, to suspend executive director and 
institute disciplinary proceedings against him inconsistent with s 206(6) of 
Constitution and invalid and set aside. 
Police — Independent Police Investigative Directorate — Independence of — 
Section 6(3)(a) and 6(6) of Independent Police Investigative Directorate Act 1 of 
2011 declared inconsistent with Constitution and invalid — Just and equitable 
remedy — Court declaring suspension and institution of disciplinary proceedings by 
Minister against executive director invalid — Court suspending declaration of 
invalidity for 30 days to enable National Assembly and Minister to exercise their 
disciplinary powers in terms of ss 17DA(3)–17DA(7) of South African Police Service 
Act 68 of 1995 — Such order enabling Minister to restart disciplinary process on 
proper basis and also protecting presumption of innocence in favour of executive 
director — Constitution, 1996, s 172. 
Purporting to act in terms of s 6(3)(a) and 6(6) of the Independent Police 
Investigative Directorate Act 1 of 2011; ss 16A(1), 16B, 17(1) and 17(2) of the Public 
Service Act, Proclamation 103 of 1994; and reg 13 of the IPID regulations for the 
operation of the Independent Investigative Directorate (IPID regulations), the first 
respondent placed the applicant, the executive director of the Independent 
Investigative Directorate (IPID), on precautionary suspension, pending a disciplinary 
inquiry to be initiated against him by the first respondent. Alleging that the statutory 
provisions in terms of which the first respondent had acted were unconstitutional and 
invalid as being inconsistent with s 206(6) of the Constitution, the applicant 
successfully applied in a High Court for an order declaring them invalid and an order 
for the setting-aside of the suspension and disciplinary proceedings initiated by the 
first respondent. The orders were referred to the Constitutional Court for confirmation 
in terms of s 172(2)(a) of the Constitution. The applicant contended in the 
Constitutional Court that the cumulative effect of the pieces of legislation in issue 
was that IPID did not have sufficient safeguards to ensure that its executive director 
and itself, as an institution, were able to act with sufficient independence: the 
provisions were inimical to any notion of the independence of the executive director 
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as demanded by both the Constitution and the IPID Act. The first respondent 
accepted that the impugned provisions did not provide adequate protection of the 
independence of IPID and he therefore supported the confirmation of invalidity per 
the order of the High Court, but he opposed confirmation of paras 3, 4, 5 and 6 of the 
High Court's order, which, in part, sought to read ss 17DA(3)–17DA(7) of the South 
African Police Service Act (SAPS Act) into s 6(6) of the IPID Act — pending the 
expiry of 12 months or correction of the defect(s) by the legislature, whichever 
should occur first. The other part of the opposed order had the effect of insulating the 
executive director from the application of ss 16A 
(1), 16B, 17(1) and 17(2) of the Public Service Act. The Minister also opposed the 
setting-aside of the decision to suspend the applicant from his position as executive 
director of IPID, and institute disciplinary proceedings against him. 
Held, that the Constitutional Court had a duty in terms of s 172(2)(a) of 
the Constitution to satisfy itself that the declaration of invalidity of the various 
impugned sections was properly made. It also had to satisfy itself whether the 
impugned sections were inimical to the independence of IPID. This required the 
court to examine each of the impugned provisions to determine whether they were 
congruent with, or subversive of, IPID's independence as demanded by s 206(6) of 
the Constitution.  
Held, further, that s 6 of the IPID Act gave the Minister (first respondent) enormous 
political powers and control over the executive director of IPID: it gave him the power 
to remove the executive director of IPID from his office without parliamentary 
oversight. This was antithetical to the entrenched independence of IPID envisaged 
by the Constitution, as it was tantamount to impermissible political management of 
IPID by the Minister. This state of affairs created room for the Minister to invoke 
partisan political influence to appoint someone who was likely to pander to his whims 
or who was sympathetic to the Minister's political orientation. This might lead to IPID 
becoming politicised and being manipulated. This was not compatible with IPID's 
independence as demanded by the Constitution and the IPID Act.  
Held, further, that, to subject the executive director of IPID, which the Constitution 
demands to be independent, to the laws governing the public service, as s 6(3) of 
the IPID Act did — to the extent that they empowered the Minister unilaterally to 
interfere with the executive director's tenure — was subversive of IPID's institutional 
and functional independence, as it turned the executive director into a public servant 
subject to the political control of the Minister.  
Held, further, that in this case, acting unilaterally, the Minister had invoked the 
provisions of s 16A(1) of the Public Service Act, placed the applicant on suspension 
and instituted disciplinary proceedings against him. Undoubtedly, such conduct had 
the potential to expose IPID to constitutionally impermissible executive or political 
control, and such action was not consonant with the notion of the operational 
autonomy of IPID as an institution. Put plainly it was inconsistent with s 206(6) of the 
Constitution. It followed that it was invalid and had to be set aside.  
Held, accordingly, that the impugned sections did not pass constitutional muster.It 
followed that the order of constitutional invalidity by the High Court had to be 
confirmed.  
Held, further, as to the question of what a just and equitable remedy would be in the 
circumstances, as required by s 172 of the Constitution, that, in an attempt to obviate 
the disruption which the Minister feared might ensue if his decisions to suspend and 
discipline the applicant were set aside, the High Court made an order that the 
declaration of invalidity in this regard against the applicant be suspended for 30 days 
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in order for the National Assembly and the Minister, if they so choose, to exercise 
their powers in terms of the provisions referred to in para 3.1 of its order. This was 
just and equitable for both parties. It afforded the Minister the opportunity, if he so 
wished, to restart the process, but on a proper basis. At the same time it ensured 
that the applicant's suspension was reasonable, as he was still protected by the 
constitutionally protected presumption of innocence in his favour. Application 
granted, and ordered accordingly.  
 
Basson NO and another v Orcrest Properties (Pty) Ltd and two related matters 
[2016] 4 All SA 368 (WCC) 

Default judgment – Application for rescission – Appeal against dismissal of rescission 
application – A defendant who seeks rescission must provide a full and satisfactory 
explanation for his default. 

In 2010, a company (“Dynmar”) bought a property in Stellenbosch for R56 million. 
Dynmar’s shareholders were two family trusts (“the Basson trusts”), and individual 
(“Van Breda”) and another trust (“the Habets trust”). The purchase price was funded 
by loan from a bank (“Investec”) and another from a company (“Orcrest”) associated 
with the respondent (“OPPL”) in the present appeal. OPPL was a wholly-owned 
subsidiary of Orcrest. Orcrest’s shareholders were two trusts referred to by the court 
as “the Orcrest trusts”. Orcrest, the Orcrest trusts, Van Breda and another Orcrest 
shareholder (“Habets”) signed suretyships in respect of the loan. The Basson trusts 
and the persons associated therewith (“the Bassons”) signed suretyships in respect of 
the same obligations. 

The suretyships signed in accordance with the Investec loan agreement each limited 
to R15 million plus interest and costs. That meant that Investec could not recover more 
than R15 million plus interest and costs collectively from the parties to any particular 
suretyship. 

In September 2011, Dynmar fell into default with Investec. Investec issued letters of 
demand to Dynmar and the sureties. Unlike the Basson sureties, Van Breda and 
Habets entered into discussions with Investec with a view to avoiding claims. The 
outcome of those discussions was that in April 2013 OPPL purchased Investec’s 
claims against Dynmar and the sureties by way of a cession agreement. 

Dynmar was placed in final liquidation in July 2012, and the liquidators in September 
2012 sold the property to OPPL for R46,5 million. 

OPPL, as cessionary, issued summons against the Basson sureties for the unpaid 
balance of the Investec loan, and subsequently brought applications for the 
sequestration of the Basson trusts. It then successfully applied for default judgment in 
the action. In April 2014, the Basson sureties delivered an application to rescind the 
default judgment. The dismissal of that application led to one of the appeal currently 
before the court. 

The sequestration application led to two final orders of sequestration being granted. 
Those were the subject of the other two appeals before the court. 

Held – A defendant who seeks rescission must provide a full and satisfactory 
explanation for his default. The Court agreed with the court a quothat the Basson 
sureties had been dilatory in the extreme and that there was no satisfactory 
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explanation for the default. Two rescission applications had been brought and the 
Court pointed out that the second, based on the principle of res judicata, was an abuse 
of process. The appeal against the dismissal of the rescission application therefore 
failed. 

Although that was a sufficient basis on which to dispose of the matter, the Court did 
proceed to consider the merits, and again found against the appellants. 

The Basson trusts appeared to have accepted that unless the default judgment were 
set aside so that they could contest OPPL’s claim, they were insolvent and that their 
sequestration would inevitably follow. The above finding that the rescission application 
was correctly dismissed therefore meant that the appeal against the sequestration 
orders also had to fail. 

Fransman v Speaker of the Western Cape Provincial Legislature and another 
[2016] 4 All SA 424 (WCC) 

Motion proceedings – Disputes of fact – Approach to be adopted by court – General 
rule – Where there is a dispute on the facts final relief should be granted only if the 
facts as stated by the respondent together with the admitted facts that the applicant’s 
affidavit would justify such an order. 

The Western Cape Standing Committee on Public Accounts (“SCOPA”) had 
summoned the applicant to appear before it as a witness in April 2014. SCOPA was a 
committee established by the provincial legislature in terms of section 116 of the 
Constitution and the Standing Rules of the Western Cape Provincial Parliament, and 
was empowered to summon any person to appear before it and/or to produce 
documents, and to hear oral evidence and examine any reports, including those of the 
Auditor-General, on the affairs of the provincial executive. 

The Auditor-General had published a report on a performance audit of the use of 
consultants at selected departments of the Western Cape Provincial Government. The 
aim of the audit was to ensure that resources had been procured economically and 
were used efficiently and effectively. The applicant was the provincial Minister of 
Transport and Public Works from 2005 to July 2008, and his department was one of 
two in which the performance audit on the use of consultants was conducted. The 
report identified that the total expenditure on consultants by the two audited 
departments amounted to 89% of the total provincial expenditure on consultants. 

When the report was tabled before a SCOPA meeting, committee members decided 
that the applicant and the Minister of the other audited department should be invited 
to attend a SCOPA meeting to participate in discussions and answer questions on the 
Auditor-General’s report. However, the applicant and the other persons summoned 
did not attend the scheduled meeting. They were then summoned to appear at the 
meeting in April 2014. According to the applicant, upon their arrival at the said SCOPA 
meeting, he and his legal representative were informed by the chairman of SCOPA 
that legal representation was not permitted. The chairman’s version differed in that he 
recalled being asked whether legal representatives could attend the meeting, and had 
advised the applicant that witnesses who had been summoned could consult with the 
legal representative but were required to speak for themselves under oath or 
affirmation. He stated that no actual application had been made for legal 
representation, and therefore SCOPA had made no decision in that regard that could 
form the subject of a review application. 
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The applicant also alleged that he had not been allowed to speak at the meeting, and 
that his request for a postponement so as to afford him the opportunity to properly 
prepare for participating in the hearing was refused. He therefore sought the review of 
the decision to refuse the postponement; the decision to refuse him legal 
representation; and the refusal to allow him to address the hearing of SCOPA before 
taking an oath as a witness. Further relief was sought requiring the respondents to 
furnish him with various information. 

Although the events of the April 2014 meeting had passed, the applicant argued that 
the relief sought by the applicant was important not only to deal with the past violations 
of his rights, but also to establish certainty in respect of future SCOPA proceedings. 
The applicant submitted that the matter was not moot as the factual circumstances 
indicated that SCOPA would reinstate the hearings. He also stated that it was in the 
interests of justice that the court grant the relief sought so as to prevent the abuse of 
power by SCOPA in their hearings. 

The respondents attacked the relief sought also on grounds that the impugned 
decisions did not constitute administrative action; that no decision was made refusing 
legal representation; and that courts do not grant declaratory relief simply to record 
history. It was pointed out that there must be a real dispute which affects a person’s 
right going forward. 

Held – It had to be determined whether the orders sought by the applicant would be 
of practical value. Other than a speech of the provincial Premier, referred to by the 
applicant as an indication of future intentions to summon him again, there was no 
indication that the current SCOPA which assumed office in May 2014, would summon 
the applicant to return. In any event, the applicant had been given certain undertakings 
by the second respondent (as current chairman of SCOPA) which addressed the relief 
sought by him if he ever should be recalled. The applicant rejected the tender of such 
undertakings as being merely a façade intended to trap him into submitting to a 
continued abusive process without any real or effective protection of his fundamental 
rights. The Court found his contentions in that regard to be unfounded. 

On the issue of his right to legal representation, the applicant stated that the Standing 
Rules provided him with such right. However, the court showed that the Rules plainly 
do not provide for a right to legal representation. It simply asserts that when Counsel 
or legal representatives do appear before the committee, they must adhere to the 
committee rules. No absolute right to legal representation is provided for. There was, 
in any event, a dispute of fact on the question of whether an actual decision had been 
made with regard to legal representation. As these were motion proceedings, the rule 
was that where there is a dispute on the facts final relief should be granted only if the 
facts as stated by the respondent together with the admitted facts that the applicant’s 
affidavit would justify such an order. 

Based on the undertakings offered by the second respondent, the Court was satisfied 
that the relief sought by the applicant was adequately addressed. Even if the applicant 
may have been unlawfully treated by the previous committee, the second respondent’s 
undertakings were designed to protect the applicant’s rights should he be summoned 
in future. 

While the applicant sought review of the various decisions as referred to above, in 
terms of the Promotion of Administrative Justice Act 3 of 2000, the Court was not 
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persuaded that the examining of the Auditor-General’s report and calling of witnesses 
pursuant thereto to answer questions on issues raised by the report, constituted 
administrative action, for the purposes of that Act. The application of that rule led to a 
finding that no decision was made by the committee on the issue of legal 
representation. 

In view of the undertakings made by the second respondent coupled with the fact that 
any possible re-summonsing of the applicant to attend a hearing before SCOPA was 
not known, the Court did not find it necessary to grant the relief sought by the applicant. 
The application was dismissed with costs. 

General Council of the Bar of South Africa v Jiba and others 
[2016] 4 All SA 443 (GP) 

Legal practitioners – Advocates – Application for striking from roll – Section 7(1)(d) of 
the Admission of Advocates Act 74 of 1964 authorises a court to remove an advocate 
from the roll of advocates, if satisfied that he is not a “fit and proper” person to continue 
to practice as an advocate – Three-staged inquiry involved to establish whether the 
alleged conduct complained of has been established on a preponderance of 
probabilities; the person concerned is in the discretion of the court not a fit and proper 
person to continue to practice; and whether in all of the circumstances, the person in 
question is to be removed from the roll or whether an order of suspension from practice 
would suffice. 

The respondents were respectively the Deputy National Director of the Public 
Prosecutions, the Special Director of Public Prosecutions and head of the crime unit 
within the prosecuting authority, and the Director of Public Prosecutions, North 
Gauteng. They were all advocates. The present case related to whether they were fit 
and proper persons to remain on a roll of admitted advocates in terms of Admission of 
Advocates Act 74 of 1964. 

The application was instituted by General Council of the Bar of South Africa (“GCB”), 
a voluntary association with legal personality comprising 10 societies of advocates 
throughout South Africa. GCB wanted the court to consider acting against the 
respondents as contemplated in section 7(2) of Admission of Advocates Act. The gist 
of the complaints against the three respondents was based on their conduct in the 
handling of Freedom Under Law v National Director of Public Prosecutions and 
others [2013] 4 All SA 657 (2014 (1) SA 254) (GNP) and adverse remarks were made 
by both the High and Supreme Courts in that case. Other complaints are levelled 
against the first respondent (“Jiba”) only and were founded on her handling of certain 
reported matters and adverse remarks made therein. 

Held – Section 7(2) provides for application to be made for the suspension from 
practice or the striking-off of the name of any person from the roll of advocates. 

Section 7(1)(d) authorises a court to remove an advocate from the roll of advocates, if 
it satisfied that he is not a “fit and proper” person to continue to practice as such. The 
test consists of a three-staged inquiry. First, the court must decide if the alleged 
conduct complained of has been established on a preponderance of probabilities. That 
is a factual inquiry. Secondly, it must consider if the person concerned is in the 
discretion of the court not a fit and proper person to continue to practice. That involves 
a weighing up of the conduct complained of against the conduct expected of a fit and 
proper person to practice. That is a value judgment consideration. Thirdly, the court 
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must inquire whether in all of the circumstances the person in question is to be 
removed from the roll or whether an order of suspension from practice would suffice. 
That is also a matter for the discretion of the court. 

As all the complaints raised against the respondents arose from the handling of three 
review proceedings instituted against the National Prosecuting Authority, a brief outlay 
of the legislative framework governing the authority and operation of the prosecuting 
authority was necessary. The prosecuting authority has the power to institute criminal 
proceedings on behalf of the State and to carry out any necessary functions to institute 
criminal proceedings. National legislation must ensure that the prosecuting authority 
exercises its functions without fear, favour or prejudice. The National Director of Public 
Prosecutions must issue policy directions which must be observed in the prosecution 
process, may intervene in prosecuting process when policy directives are not complied 
with, and may review a decision to prosecute or not prosecute, after consulting the 
relevant Director of Public Prosecutions and after taking representations within a 
period determined by the National Director of Public Prosecutions. A special director 
should exercise the powers, carry out the duties and perform functions considered or 
imposed on or assigned to him or her by the President, subject to the directions of the 
National Director – provided that if such powers, duties and functions include any of 
the powers, duties and functions referred to in section 20(1), they should be exercised, 
carried out and performed in consultation with the director of the area of jurisdiction 
concerned. Second respondent was such a “special director” and the third respondent 
such a “director” concerning the withdrawal of the fraud and corruption charges against 
a third party (Mdluli). In terms of the legislative power to make or determine 
prosecution policies and to issue policy directives, the National Director of Public 
Prosecutions issued a code of conduct, inter alia, dealing with the professional 
conduct, independence and impartiality of each member of the prosecuting authority 
in the exercise of their powers, duties and functions. 

In these proceedings, Jiba wished to file a fourth affidavit referred to as a 
supplementary answering affidavit, in response to GCB’s replying affidavit. It was 
alleged that new information came to light post the filing of the answering and replying 
affidavits respectively. The rule of practice that an applicant must generally speaking, 
stand or fall by his founding papers, is not one cast in stone but has been bent from 
time to time. Despite the cogency of the rule of practice, it has been frequently stated 
that it does not operate to preclude the introduction of further affidavits when 
considerations of fairness and justice to both parties dictate that this should be done. 
The rule remains subject to the discretionary power of the court. The court stated that 
it was important to have regard to the facts which Jiba wanted to introduce in the fourth 
affidavit in determining whether she was fit and proper to remain on the roll of 
advocates. 

Turning to the various criticisms of the handling of the matters in question by Jiba and 
the second respondent (Mrwebi), the Court expressed its condemnation of the notion 
that two officers of the court (advocates) who held such high positions in the 
prosecuting authority could stoop so low for the protection and defence of an individual 
(Mdluli) who had been implicated in serious offences. Both Mrwebi and Jiba were 
found to have ceased to be fit and proper persons to remain on the roll of advocates. 

The Court then considered the complaints against the third respondent (Mzinyathi). 
Having regard to his detailed response to the allegations against him, the Court was 
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satisfied that he was not guilty of conduct similar to the first two respondents. The case 
against him was therefore dismissed. 

The first and second respondents’ names were struck from the roll of advocates. 

KwaZulu-Natal Law Society v Myeza and another [2016] 4 All SA 548 (KZP) 

Attorneys – Misconduct – Attorneys Act 53 of 1979 – Section 22(1)(d) – Determination 
of appropriate sanction – Nature of misconduct and lack of remorse by attorney 
leading to court rejecting option of suspension and ordering striking from roll. 

The present application was for the striking-off of the first respondent from the roll of 
attorneys. The application was brought in terms of section 22(1)(d) of the Attorneys 
Act 53 of 1979. 

Held – Section 22(1)(d) has been held to involve a three-stage enquiry. The 
preliminary question which a court has to decide is whether the alleged offending 
conduct has been established on a preponderance of probabilities. Secondly, it must 
be decided whether in the discretion of the court, the person is a fit and proper person 
to continue to practice given the conduct expected of an attorney. The final question 
is whether in all the circumstances, the practitioner should be removed from the roll of 
attorneys or whether an order of suspension from practice for a specified period would 
suffice. 

In casu, the first respondent’s Counsel conceded that the first leg of the enquiry had 
been established. Insofar as the second leg of the enquiry was concerned, he 
submitted that given the nature of the conduct, the first respondent was not a fit and 
proper person to practice as an attorney for his own account. Consequently, the only 
issue which the Court had to consider was the third leg of the enquiry, regarding an 
appropriate sanction. 

The misconduct on the part of the first respondent related to contravening the 
Attorneys Act; failure to adhere to and comply with the society’s rules and keep proper 
accounting records; misappropriation of funds, maladministration of his trust account 
and theft of trust monies. His acts of dishonesty were not confined to the use of funds 
but in his dealings with the law society, the auditors and in not making full disclosure 
to the court. The first respondent did not satisfy the Court that he was truly remorseful. 
In that regard, he was required to show a clear appreciation of his conduct, admit to it 
and accept that it was wrong. He failed to do that. In his response to the auditors, he 
chose not to make a full and honest disclosure to them regarding the trust deficits. He 
then advised the members of the inspection committee that he had permission from 
clients to use their trust monies. He elected not to take the Court into his confidence 
and deal with these responses to the auditors and the inspection committee. 

The Court noted that while the sanction of striking-off is generally reserved for cases 
involving dishonesty, that was not an inflexible rule. The first respondent’s conduct 
was found to involve more than mere rolling over of trust funds, and consisted of theft 
of money. That is amongst the most serious of offences of which an attorney might 
make himself guilty. In deciding on an appropriate sanction the Court was of the view, 
that given the nature of the transgressions, the first respondent’s attitude and the 
explanation provided, suspension would not be an appropriate sanction. A striking 
from the roll was justified in this case. 

Spar Group Ltd v Firstrand Bank Ltd and another [2016] 4 All SA 646 (GP) 
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Banking – Set-off by bank of money deposited in account against debt owed to bank 
by depositor – General rule is that moneys deposited into a bank account fall into the 
ownership of the bank – A person claiming to have a quasi-vindicatory claim with 
regard to funds deposited into an account held in the name of a client of the bank will 
have to prove that the bank was a party to an agreement with its client to warehouse 
such moneys on behalf of such other person claiming to be entitled thereto. 

Prescription – Section 12(1) of the Prescription Act 68 of 1969 provides that 
prescription shall commence to run as soon as the debt is due – Section 
12(3) provides that a debt shall not be deemed to be due until the creditor has 
knowledge of the identity of the debtor and of the facts from which the debt arises, 
provided that a creditor shall be deemed to have such knowledge if he could have 
acquired it by exercising reasonable care. 

Delict – Set-off by bank of money deposited in account against debt owed to bank by 
depositor – Whether, according to the boni mores or reasonableness criterion, bank 
having legal duty to prevent pure economic loss to client by acting positively. 

Until March 2010, the plaintiff (“Spar”) had supplied goods and services on credit to a 
business (“Umtshingo”) represented by the second defendant. As security for 
Umtshingo’s indebtedness to Spar, a notarial bond over Umtshingo’s movable assets 
was registered in favour of Spar. It was a term of the notarial bond that should 
Umtshingo fail to pay any amount due to Spar on the due date thereof, or commit a 
breach of any of the provisions of the notarial bond, Spar would be entitled to enter 
upon, cease and take full possession of the business and all the assets of Umtshingo 
and to hold same as security for the repayment of all amounts due to Spar. 

Prior to 8 March 2010, the proceeds of speed-point sales of the three businesses 
operated by Umtshingo were deposited into three bank accounts held at the first 
defendant bank. One of those accounts (“the 323 account”) was held in the name of 
an entity called “Central Route” and the other two accounts were held in the name of 
Umtshingo. 

At the beginning of March 2010 Umtshingo was, according to Spar, indebted to it in 
the sum of R2 539 408,14. Spar accordingly launched an application against 
Umtshingo for the perfection of its notarial bond, and obtained a provisional order. The 
order was subsequently executed and the three businesses were attached and 
possession given to Spar, which operated the business as its own from 9 March 2010. 
It requested the bank to change the beneficiary accounts into which the credits from 
the speed-points would be paid. However, the second defendant insisted that the 
speed-point proceeds should continue to be paid into Umtshingo’s bank account, 
which is what occurred. 

It was common cause that between 9 March and 24 June 2010, the bank allowed 
Central Route to draw cheques and process debit and stop orders on the 323 account 
on condition that Central Route first made deposits or transfers into the 323 account 
in sufficient amounts to cover such debts. As from 24 June 2010, the 323 account was 
frozen in terms of a court order. As of 8 March 2010, Central Route was indebted to 
the bank in the sum of R1 343 422,92 – being the debit balance on the 323 account. 
Without obtaining the plaintiff’s permission, the bank set off the speed-point credits of 
R1 300 051,21 against the indebtedness of Central Route on the 323 account. The 
bank also did not obtain the plaintiff’s permission to set off the speed-point credits 
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against the overdraft indebtedness of Umtshingo on another of the three bank 
accounts (“the 309 account”), a payment guarantee of R400 000 debited on 25 June 
2010, a monthly loan agreement instalment debited during the period March 2010 to 
June 2011 and the monthly interest charged by the bank on the debit balance from 
time to time. 

The present case concerned whether the bank was liable towards the plaintiff on the 
basis of alleged unlawful appropriation (Claims 1 and 4) and in delict (Claims 2 and 3) 
in respect of an alleged duty of care to avoid economic loss in circumstances where it 
was alleged that the bank had knowledge pertaining to the alleged true owner of 
moneys deposited into the bank accounts in question. 

Before considering the merits of the claims and the defence thereto, the Court had to 
first deal with the bank’s special plea of prescription with regard to Claim 4. 

Held – Claim 4 was based upon alleged unlawful appropriation of funds in the 309 
account which occurred on the dates or during the periods March 2010 to March 
2011. Section 12(1) of the Prescription Act 68 of 1969 provides that prescription shall 
commence to run as soon as the debt is due. In terms of subsection (3) a debt shall 
not be deemed to be due until the creditor has knowledge of the identity of the debtor 
and of the facts from which the debt arises, provided that a creditor shall be deemed 
to have such knowledge if he could have acquired it by exercising reasonable care. 
Finding that Spar could have obtained the necessary information during June or July 
2011 to enable it to formulate a claim timeously, the Court dismissed Claim 4 on the 
basis that it had prescribed. 

Claim 1 was based on the averment that the 323 account was used to warehouse 
moneys belonging to Spar, that the bank was aware thereof and therefore unlawfully 
appropriated the amount of R1 343 422,92 in order to settle the debt of Central Route 
to the bank. The general rule is that moneys deposited into a bank account fall into 
the ownership of the bank. The resulting credit belongs to the customer, the bank 
having a contractual obligation to pay the customer on demand and to honour cheques 
validly drawn on the account to the extent that it stands in credit. In the circumstances 
of the present case, the Court held that mere knowledge of the bank about a particular 
arrangement was not sufficient. A person claiming to have a quasi-vindicatory claim 
with regard to funds deposited into an account held in the name of a client of the bank 
will have to prove that the bank was a party to an agreement with its client to 
warehouse such moneys on behalf of such other person claiming to be entitled thereto. 
Spar was unable to prove the existence of such an agreement. Claim 1 was therefore 
also dismissed. 

In its second and third claims, Spar contended that the funds concerned were 
transferred into the accounts for a purpose other than to make them available to 
Central Route, Umtshingo or the second defendant. It was contended further that the 
bank owed the plaintiff, who was a customer, a duty of care to avoid economic loss in 
circumstances where the bank knew that the plaintiff was the true owner of the moneys 
concerned. The question therefore was whether, according to the boni mores or 
reasonableness criterion, the bank had a legal duty to prevent pure economic loss to 
the plaintiff by acting positively. The existence of a duty of care or a legal duty to 
prevent loss is a conclusion of law depending on a consideration of all the 
circumstances of the case. The enquiry encompasses the application of the general 
criterion of reasonableness, having regard to the legal convictions of the community. 
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An omission is wrongful if the defendant is under a legal duty to act positively to 
prevent the harm suffered by the plaintiff. A defendant is under a legal duty to act 
positively to prevent harm to a plaintiff if it is reasonable to expect of the defendant to 
have taken positive measures to prevent the harm. The Court held that it would be 
unreasonable to conclude that the bank in the present case had a legal duty (or a duty 
of care) to avoid economic loss to the plaintiff as contended for in the pleadings. Claims 
2 and 3 could therefore not succeed. 

The plaintiff’s claims were therefore all dismissed. 

OFF-BEAT HOLIDAY CLUB AND ANOTHER v SANBONANI HOLIDAY SPA 
SHAREBLOCK LTD AND OTHERS 2016 (6) SA 181 (SCA)  
 
Company — Shares and shareholders — Minority shareholder — Personal action — 
Prescription — Minority shareholder's right of action against company — Constituting 
'debt' and prescribing after three years — Companies Act 61 of 1973, s 252; 
Prescription Act 68 of 1969, s 10(1). 
Company — Shares and shareholders — Minority shareholder — Derivative action — 
Prescription — Minority shareholder's entitlement to enforce company's rights against 
delinquent directors and officers — No 'debt' capable of prescription existing until 
curator appointed to pursue company's claims against delinquent officers or directors 
— Companies Act 61 of 1973, s 266; Prescription Act, s 13(1)(e). 
Section 252 of the old Companies Act 61 of 1973 enabled minority shareholders to 
obtain judicial relief from the majority's oppressive conduct of the company's affairs. 
Section 266 enabled minority shareholders to enforce the company's rights against 
wrongdoing directors and officers via a derivative action. * 
The applicants, minority shareholders in the first respondent (Shareblock), 
complaining of oppression by the majority, in October 2008 launched High Court 
proceedings under ss 252 and 266. They argued that the majority — specifically the 
third respondent, Mr Harri, a director and the controlling mind of Shareblock — had 
unlawfully harmed the company in various ways. 
In their s 252 action the applicants mainly asked the High Court to declare invalid 
certain allegedly oppressive and invalid provisions of Shareblock's articles and 
replace them with new ones. In their s 266 action they asked for the appointment of 
a curator ad litem to enable Shareblock to sue Mr Harri for the losses it suffered as a 
result of his unlawful conduct.  
The curator's report supported the applicants' allegations of malfeasance and the 
High Court made an order confirming his appointment to sue Mr Harri for the 
damages suffered by Shareblock on some of the claims. But the court held that the 
remaining claims, including those under s 252, were 'debts' that had prescribed 
under the Prescription Act 68 of 1969. † It accordingly dismissed the application 
without adjudicating the merits of the causes of action. It also dismissed an 
application for leave to appeal against that order. The present application, also for 
leave to appeal, was directed at that order. 
In the Supreme Court of Appeal the applicants argued that their right to bring the s 
252 action could not prescribe because it was akin to a rectification claim and hence 
had no correlative debt that could be extinguished by prescription. They further 
argued that s 13(1)(e) of the Prescription Act — which delays prescription where the 
creditor was a juristic person and the debtor one of its members — had prevented 
the s 266 claim from prescribing. In turn the respondents contended that while the 
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debt allegedly owed by Mr Harri to the company could be enforced by the company, 
it could not be enforced by shareholders acting 'on behalf of the company' because 
in their hands the claim had prescribed. Their reasoning was that since s 266 vested 
the minority shareholder with a right to compel the company to take action against 
the delinquent directors or officers, the shareholder was the 'creditor' and the 
company the 'debtor', which meant that the shareholder who became aware of the 
wrongdoing had to invoke s 266 within three years. 
Held per Maya ADP, for the majority 
The issues for determination were whether the applicants' various claims were 
'debts' susceptible of extinctive prescription under s 11(d) of the Prescription Act, 
and what the impact of s 13(1)(e) was on the s 266 claims (see [31]). While 'debt' 
was not defined in the Prescription Act, it had been given a wide meaning that 
included an obligation to do or not do something, establishing a right on one side and 
a corresponding duty on the other. The applicants' s 252 claims were founded on 
personal rights (or 'debts') capable of being extinguished by prescription. Their 
attempt to classify them as non-prescribing rectification claims without correlative 
debts would fail because they were aimed at creating a new contract with new 
obligations for the parties (see [37]). What remained to be decided was whether s 
13(1)(e) of the Prescription Act shielded the applicants' s 266 right from prescription 
(see [39]). Since the s 266 claim was a derivative action brought on behalf of the 
company (in casu Shareblock), the company was the creditor for the purposes of s 
13(1)(e), and therefore prescription could not, on the plain wording of the provision, 
run until the court had appointed a curator for the purpose of instituting proceedings 
against the delinquent directors or officers (see [41]). Hence the applicants' 
entitlement to invoke s 266 remained extant alongside Shareblock's own right to sue 
Mr Harri . Application for leave to appeal and appeal upheld. 
Held per Cachalia JA, concurring 
A shareholder's 'right of action' to invoke s 266 did not give rise to a correlative 'debt' 
as intended in the Prescription Act (see [46]). The loss intended to be vindicated was 
that of the company, as was the right to institute proceedings to do so. An obligation 
or debt in the intended sense would arise only when the court authorised the curator 
to institute them on behalf of the company, at which point prescription would begin to 
run (see [49], [51]). Hence the right of Shareblock to sue Harri (and the applicants' 
right to use s 266 to protect it) remained alive. 
Held per Leach JA, concurring 
A claim under s 266, being a statutory derivative action, allowed someone (the 
shareholder) to bring an action that belonged to someone else (the company) (see 
[58]). Since the company at all times remained the creditor and the delinquent 
director the debtor, Shareblock's claim against Mr Harri did not prescribe, and the 
applicants remained entitled to invoke s 266 to enforce it on behalf of Shareblock. 
This conclusion rendered it unnecessary to consider whether any obligation arose 
until the court authorised the curator to institute proceedings on the company's 
behalf. 
 

Fluxmans Incorporated v Levenson (523/2015) [2016] ZASCA 183 (29 
November 2016) 

Prescription -begins to run as soon as the creditor acquires knowledge of the 
minimum facts necessary to institute action: knowledge that the relevant agreement 
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did not comply with the peremptory provisions of the Contingency Fees Act 66 of 
1997 is not a fact needed to complete cause of action. 

the SCA upheld an appeal by Fluxmans Incorporated against the judgment of the 
Gauteng Local Division of the High Court dismissing with costs the special plea of 
prescription. 
  
The appeal originates from an application brought by the respondent against the 
appellant, his erstwhile attorneys for an order declaring a contingency fees agreement 
concluded on 1 February 2006 between them to be invalid,void and of no force and 
effect. The agreement was in relation to fees payable by the respondent to the 
appellant in respect of the respondent’s claim against the Road Accident Fund 
following a motor vehicle accident in which he was injured. The respondent’s claim 
was finalised in May 2008 and on 20 August 2008 the respondent issued him with a 
statement of account recording the fees it had charged him pursuant to the 
contingency fees agreement and the amount that was due to him. The contingency 
fees agreement did not comply with the provisions of the Contingency Fees Act (the 
Act).  
 
More than five years later the respondent brought the application seeking the setting 
aside an order of the contingency fees agreement and that he be reimbursed for 
moneys that had been debited against his account with the appellant. The appellant 
opposed the application, contended that the claim had become prescribed and asked 
for the dismissal of the claim. In response the respondent alleged that he did not know 
that the contingency fees agreement he concluded with the appellant did not comply 
with the provisions of the Act and was invalid. He maintained that he only became 
aware of that fact in 2014 following a Constitutional Court judgment in the Bobroff 
matter.  
The high court dismissed the special plea of prescription. It upheld the respondent’s 
argument that he only acquired knowledge of the facts from which the debt arose when 
the Constitutional Court’s judgment on contingency fees agreement was delivered in 
2014.  
 
On appeal the SCA held that the high court erred in finding that invalidity of the 
agreement is a fact and not a legal conclusion. It also held that the prescription period 
began to run on 20 August 2008 when the respondent acquired facts necessary to 
institute a claim and that the claim had become prescribed by the time that the 
respondent brought the application in July 2014. 
 
eTV (PTY) LTD AND OTHERS v MINISTER OF COMMUNICATIONS AND 
OTHERS 2016 (6) SA 356 (SCA)  
 
Media — Broadcasting — Television — Minister of Communications amending 
Broadcasting Digital Migration Policy without consulting broadcasters or relevant 
statutory bodies — Amendment markedly changing policy — Consultation required in 
terms of relevant statutory provisions — Electronic Communications Act 36 of 2005, 
ss 3(1), (5) and (6). 
Review — Grounds — Legality — Minister of Communications amending 
Broadcasting Digital Migration Policy without consulting broadcasters or relevant 
statutory bodies — Amendment markedly changing policy — Rights of broadcasters 
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impacted, as well as powers and duties of statutory bodies — Failure to consult 
irrational and procedurally unfair — Electronic Communications Act 36 of 2005, ss 
3(1), (5) and (6). 
Review — Grounds — Legality — Minister of Communications amending 
Broadcasting Digital Migration Policy without consulting broadcasters or relevant 
statutory bodies — Amendment failing to achieve its purpose — Amendment thus itself 
irrational — Electronic Communications Act 36 of 2005, ss 3(1), (5). 
Review — Grounds — Minister of Communications amending Broadcasting Digital 
Migration Policy — In doing so, effectively issuing a binding direction — Could not do 
so, not having been given regulatory powers in respect of broadcasting in terms of Act 
— Electronic Communications Act 36 of 2005. 
Since 2005 a process has been under way to give effect to the government's 
decision to change (or 'migrate') broadcasting services from analogue to digital. (At 
the time the policy was made, as well as when this matter was heard, both free-to-air 
commercial broadcasters, the SABC and eTV, used analogue signals.) As part of 
this process the government had also decided to subsidise the manufacture of set-
top (ST) boxes, capable of converting digitally broadcast signals, for those who did 
not possess televisions that had the ability to do so — a majority of South Africans. 
In 2008 the then Minister of Communications, acting in terms of s 3(1) of the 
Electronic Communications Act 36 of 2005 (the ECA), made and published the 
Broadcasting Digital Migration Policy, which dealt with these issues. The policy was 
amended in 2012; notice of a further amendment was given in 2013, but nothing 
came of that; and the policy was again amended — without consultation — in 2015. 
Disputing the legality of this 2015 amendment, eTV (Pty) Ltd, supported by various 
public-interest bodies, instituted an application in the court a quo to set it aside. 
The pertinent issue was the extent to which the policy, in its various amended forms, 
provided for the capability of the ST boxes to decrypt encrypted digital signals. The 
applicants were in favour of such 'encryption capability' for various reasons, including 
inter alia to prevent the importation or sale of poor products; and because only 
through encryption could high-quality, high-definition broadcasting be ensured and 
piracy prevented, for broadcasters would not be able to acquire high-quality 
programmes from studios unless they could assure them of the security of the 
broadcasts. The policy in its original and amended 2012 forms required ST boxes to 
have encryption capability. In terms of the 2013 proposed amendments broadcasters 
were permitted to encrypt their signals, and the ST boxes had encryption capability, 
but the broadcaster would have to pay government to make use of encryption. 
However, the 2015 amendments stated that ST boxes would not have encryption 
capability. The grounds of review raised by eTV in the court a quo were inter alia that 
the 2015 amendment, not being preceded by a consultation process, was unlawful 
and should be set aside; that it was irrational and thus breached the principle of 
legality; and that it was ultra vires. Rejecting all eTV's arguments, the High Court 
dismissed the application. It based much of its reasoning on the assumption that 
the 2015 amendment was not different in substance from the policy in its 2012 
amended form, as well as from the proposed amendments advanced in 2013 in 
respect of which submissions were received from interested parties. 
Whether consultation required by Act 
Section 3(5) of the ECA provided that, when issuing a policy or a policy direction, the 
Minister had to consult the 'Authority' or the 'Agency', 1 
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as the case might be. It also required the Minister to publish the text of the intended 
policy or policy direction, by notice in the Gazette, inviting interested persons to 
submit submissions. Section 3(6) of the ECA provided that the provisions of s 3(5) 
did not apply to amendments to policy directions which were the result of 
submissions made after publication or consultation. 
Held, that the Minister was obliged by the ECA to publish for comment the 2015 
policy amendment she introduced and to consult before it was enacted. Such a 
construction would give effect to the constitutional values of openness, participation 
and accountability and thus give effect to the purpose of s 3(5), namely the 
promotion of openness and the proper consultation in the process of shaping policy 
that affected the public. It was clear that s 3(6) simply excluded the need to publish 
amendments to policy directions; amendments to policies still had to be published.  
Held, further, that the court a quo was incorrect in its conclusion that, even if s 3(5) of 
the ECA obliged the Minister to have consulted on an amendment to the policy, she 
had in fact done so by considering the submissions made pursuant to the proposed 
amendments in 2013. This position was based on an assumption that the encryption 
amendment in 2015 was not markedly different from the proposed amendment in 
2013. This, however, was incorrect; while the proposed 2013 amendments made 
provision for encryption capability in the ST boxes, at the expense of the 
broadcaster, the 2015 amendment did away with this completely.  
The principle of legality 
Held, that, where a policy was issued, or a policy was amended such that it differed 
markedly from previous version(s), and impacted on rights (and in this case on 
powers and duties of statutory bodies such as ICASA and USAASA), the 
requirements of rationality and fairness in procedure, which were both at the heart of 
legality, called for those affected to be consulted.  
Held, that the Minister was required by the principle of legality, which encompassed 
the obligation to act rationally, to consult the statutory bodies charged with 
implementing the Act and all broadcasters (eTV among them) with an interest in the 
digital migration process. The Minister's failure to consult was procedurally unfair and 
was irrational.  
Irrationality of the amendment itself 
Held, that the amendment was inherently irrational for the reason that the amended 
policy did not achieve the goals which the Minister intended to achieve in making the 
amendment: The Minister indicated that, while government would not subsidise 
encryption, free-to-air broadcasters would be permitted, and free to decide, to 
broadcast their signals in encrypted form; it was stated in the 2015 amended policy 
that 'individual broadcasters may at their own cost make decisions regarding 
encryption of content'. At the same time, however, the 2015 amended policy 
expressly prohibited encryption for the ST boxes. The effect of this was that 
broadcasters were effectively prevented from encrypting their signals: on the one 
hand, they could not broadcast encrypted signals to viewers with the subsidised ST 
boxes; on the other, the cost of supplying their own ST boxes with encryption 
capability to those who could not afford them would be prohibitively expensive.  
The ultra vires challenge 
Held, that the effect of the 2015 encryption amendment was to require free-to-air 
broadcasters to procure ST boxes with encryption capability for those viewers reliant 
on terrestrial television, and it would not be able to recover the costs from those 
viewers who could not afford them. The Minister had effectively issued a binding 
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direction. This she could not do, having not been given regulatory powers in respect 
of broadcasting by the ECA. 
The court, accordingly, declared to be unlawful the provision in the policy requiring 
that subsidised ST boxes were not to have encryption capabilities. 
 

FIRSTRAND BANK LTD t/a FIRST NATIONAL BANK v ZWANE AND TWO 
OTHER CASES 2016 (6) SA 400 (GJ) 
 
Mortgage — Foreclosure — Judicial execution — Sale in execution — Application for 
(i) judgment for accelerated full outstanding balance and (ii) order declaring property 
executable — Where mortgaged property debtor's primary residence, court may 
postpone both applications to afford debtor opportunity to pay arrears. 
 
A court faced with an application by a mortgage lender for (i) default judgment for the 
accelerated full balance of the mortgage loan and (ii) an order declaring the 
mortgaged property executable would, if the mortgaged property were the debtor's 
primary residence, have a discretion to postpone both applications to afford the 
debtor the opportunity to pay the arrears. 
 
ERSTWHILE TENANTS OF WILLISTON COURT AND OTHERS v LEWRAY 
INVESTMENTS (PTY) LTD AND ANOTHER 2016 (6) SA 466 (GJ) 
 
Judgments and orders — Rescission — Whether order suspended by application for 
its rescission — Superior Courts Act 10 of 2013, s 18. 
 
Applicants were the erstwhile occupiers of a building, respondents its owners or 
controllers. The owners had obtained an interim eviction order, and the occupiers 
had applied for its rescission. While the application was pending the sheriff evicted 
the occupiers, who applied for a mandament van spolie. One of its requisites, 
unlawful deprivation of possession, was in focus: if the eviction order was suspended 
by the rescission application, the eviction would be unlawful; if the order were not 
suspended, the eviction would be lawful. The issue was whether there existed a rule 
that an order was suspended by an application for its rescission. 
Held, that it was doubtful that there was a common-law rule to this effect; and that 
neither s 18 nor any other section of the Superior Courts Act 10 of 2013 created 
such a provision. The order not having been suspended, eviction under it had been 
lawful, and the occupiers not unlawfully deprived of possession. The application for 
the mandament van spolie was consequently refused.  
 
MASANGO v ROAD ACCIDENT FUND 2016 (6) SA 508 (GJ)  
 
Attorney — Fees — Contingency fees — Statutory limitation — Whether legal 
practitioner entitled to charge as fees 25% of capital amount recovered for client — 
'Normal fees' and 'success fees' defined — No basis for legal practitioner to charge 
as fees percentage of capital amount awarded — Contingency Fees Act 66 of 1997, 
s 2(1)(b) and s 2(2). 
 
In issue was the lawfulness of a contingency fees agreement concluded between a 
firm of attorneys and its client. The agreement provided that 'if the client [were] 
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successful in [the envisioned legal] proceedings a fee [would] be payable to the 
attorney, calculated at 25% (exclusive of VAT) of the total amount awarded and/or 
obtained by the client in consequence of the proceedings'. Section 2(1)(b) of the 
Contingency Fees Act 66 of 1997 provides that a legal practitioner may in terms of 
an agreement entered into with the client charge fees 'higher than his or her normal 
fees, set out in such agreement, for any such services rendered, if such client is 
successful in such proceedings to the extent set out in such agreement'. Pertinently, 
such higher fee — a 'success fee' — is subject to two caps, as provided in s 2(2). 
One, it shall not exceed such normal fees by more than 100%. And, two, in the case 
of claims sounding in money such success fee 'shall not exceed 25 % of the total 
amount awarded or any amount obtained by the client in consequence of the 
proceedings concerned, which amount shall not, for purposes of calculating such 
excess, include any costs'. 
The questions to be answered here were the following: (a) Was a legal practitioner 
entitled to charge as his or her fees 25% of the capital amount recovered for his or 
her client? (b) And, if he or she could do so, might VAT be imposed on top of the 
25% capital amount? Or, to put it another way, for the purposes of calculating the 
25% cap on the 'success fees', was the latter taken to include or exclude VAT? 
Held, as to (a), that the Act envisioned the 'normal fee' as the base from which a 
percentage increase was permissible, and that the validity of the clause in question 
therefore depended on the meaning of 'normal fees' and 'success fees' (ie the 
increased normal fee). 
Held, that 'normal fees' in litigation were fees which were recoverable by a 
practitioner from his or her own client for professional services actually rendered and 
which would be allowable on taxation of an attorney and client bill by the taxing 
master outside of any special arrangements.  
Held, further, that a 'success fee' was a normal fee which had been increased by a 
pre-agreed percentage. 
Held, further, that an attorney cannot charge for anything but services actually 
rendered.  
Held, further, that there was no basis, in the CFA or elsewhere, for the practitioner to 
charge as his or her fees 25% (or a smaller percentage) of the client's capital. The 
25% referred to in s 2(2) was introduced only as a cap: the practitioner charged a 
success fee which could not exceed 25% of the client's capital award; 25 % of the 
capital claim was therefore not a fee. An attorney's charge was neither a percentage 
commission nor a share in the injuries or damages suffered by his client. Outside the 
strict confines of the CFA there was no basis for a legal practitioner to share in the 
capital of his or her client's claim. 
Held, accordingly, that the agreement was unlawful and stood to be declared invalid.  
Held, as to (b) (and on the assumption that the court was incorrect as to (a)), that the 
14% VAT payable by the client formed part of the fee charged by the  attorney, and 
that that fee was subject to the 25% cap. This followed from the fact that VAT was 
levied on the supply of legal services by the legal practitioner, and it was payable by 
the practitioner as a vendor. It was therefore a tax on the practitioner — and not the 
client. And it was not a cost to the practitioner which he or she was entitled to 
recover from the client over and above the practitioner's maximum fees. Held, 
further, that VAT was not a 'cost' for the purposes of the proviso to s 2(2) of the CFA.  
Held, accordingly, that, as the contingency agreement in question sought to 
authorise the attorney to recover VAT above the 25% cap imposed by s 2(2) of the 
CFA, it was also for this reason invalid.  
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UNIVERSITY OF STELLENBOSCH LEGAL AID CLINIC AND OTHERS v 
MINISTER OF JUSTICE AND CORRECTIONAL SERVICES AND OTHERS 2016 
(6) SA 596 (CC)  
 
Constitutional law — Human rights — Right of access to courts — Requiring judicial 
supervision of execution against all forms of property — Constitution, s 34. 
Constitutional law — Legislation — Validity — Magistrates' Courts Act 32 of 1944, s 
65J(2)(a) and s 65J(2)(b)(i) — Invalid to extent of authorising issuing of emoluments 
attachment orders without judicial supervision — Severance and reading-in ordered 
to ensure required judicial supervision. 
Execution — Attachment of salary — Constitutionality of process — Constitution 
requiring judicial supervision of execution process against all forms of property — 
Relevant sections of Magistrates' Courts Act constitutionally invalid in that they 
authorise issuing of emoluments attachment orders without judicial supervision — 
Severance and reading-in ordered to ensure required judicial supervision — 
Magistrates' Courts Act 32 of 1944, ss 65J(2)(a) and 65J(2)(b)(i). 
 
This case concerned an application to the Constitutional Court for confirmation of a 
High Court order that ss 65J(2)(a) and 65J(2)(b)(i) of the Magistrates' Courts Act 32 
of 1944 (the Act) were 'inconsistent with the Constitution and invalid to the extent 
that they fail to provide for judicial supervision of the issuing of an emoluments 
attachment order against a judgment debtor'. The impugned sections read in 
relevant part that — 

   'an emoluments attachment order shall not be issued . . . (a) unless the judgment 
debtor has consented thereto in writing or the court has so authorised . . . ; or (b) 
unless  the judgment creditor or his or her attorney has first (i) sent a registered letter 
to the judgment debtor . . . warning him or her that an emoluments attachment 
order will be issued if the said amount is not paid . . . ; and (ii) . . . .' [Emphasis 
added.] 
The first judgment (a minority judgment, Jafta J alone dissenting) held that s 65J was 
capable of being interpreted as requiring judicial supervision when emoluments 
attachment orders (EAOs) were issued — ie that it may only be issued by the 
magistrates' court and not by the clerk of the court — and assuming that the 
Constitution required judicial supervision, that requirement was therefore met, and so 
the High Court's order could not be confirmed (see [94]). 
The concurring majority judgments (the second and third judgments per Cameron J 
and Zondo J, respectively) held as follows: 
It must be affirmed definitively — not merely assumed — that it was a constitutional 
requirement that when orders issued from a court were executed there must be 
judicial supervision. Execution orders were part of the judicial process, and judicial 
supervision of the execution process against all forms of property was 
constitutionally indispensable. Primarily, the debtor's s 34 right of access to court 
was breached by an execution process not sanctioned by a court. 
To determine whether the Act provided for judicial supervision it was necessary to 
inquire into whether it was the court or someone else that had the power to issue 
EAOs (see [163]). Section 65J, the crucial provision for putting into operation the 
issuing of EAOs, nowhere required a magistrate's intervention (see [142]). The 
scene for s 65J(2) was set by s 65J(1), which provided that, subject to ss (2), 'a 
judgment creditor may cause an order . . . to be issued from the court'. The prime 
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agency was clear — it was the judgment creditor — and the EAO was issued not 'by' 
the court, but 'from' the court (see [143]). This meant that the judgment creditor had 
the authority to ensure that the EAO was issued (see [173] and [177]). And once 
issued s 65J(5) provided that the order may be executed 'as if it were a court 
judgment', further signalling licence for absence of judicial sanction. 
The minority judgment's proposition — that s 65J(1)(a) must be given the meaning 
that it was the court that issued EAOs — overlooked that such a meaning could only 
be attributed to that provision if the word 'from' were to be replaced with the word 
'by'; that 'from' in this provision was used as part of the concept of issuing; that the 
role of the court was not the issuing of EAOs but only to authorise issuing thereof; 
and that 'issue' in s 65J(1)(a) was contemplated as an administrative and not as a 
judicial function. When s 65J(1)(a) said that 'a judgment creditor may cause an 
[emoluments attachment] order . . . to be issued from the court', it was referring to 
the process outlined in s 65J(3), and since there was no role for the court in that 
process, there was no judicial supervision. Under s 65J(1)(a) an emoluments 
attachment order was not issued by a court but by the clerk of the court. 
The view that the Act provided for judicial supervision in every case before an EAO 
could be issued was also irreconcilable with one of the scenarios contemplated by s 
65J(2)(a). Section 65J(2)(a) licensed the issue of an EAO in two circumstances, 
posited as alternatives: if the debtor consented in writing, or if 'the court has so 
authorised'. The conjunction 'or' made it linguistically plain that an emoluments 
attachment order may be obtained through the debtor's written consent even when 
the court had not authorised it. Where a judgment debtor had consented thereto in 
writing, there was no judicial supervision in regard to the issuing of an EAO. To the 
extent that the Act made provision for this category of case, it was inconsistent with s 
34 of the Constitution and, therefore, constitutionally invalid. 
The appropriate remedy was a combination of reading-in and severance (with 
prospective effect only) — severance of the word 'or' in ss 65J(2)(a) and its 
replacement with 'and', so as to ensure that under ss (2)(a) an EAO would not be 
issued unless the judgment debtor not only consented to it in writing but the court 
also authorised its issue; that after the word 'authorised' in s 65J(2)(a), the words 
'after satisfying itself that it is just and equitable that an emoluments attachment 
order be issued and that the amount is appropriate' should be read in so as to 
ensure that a court would consider whether it would be just and equitable that an 
EAO be issued and that the amount was appropriate before it authorised the issuing 
of the EAO; that, in acknowledgement of the fact that whether or not an EAO would 
be issued was not certain but would depend upon the court's exercise of a discretion, 
in s 65J(2)(b)(i) the word 'will' be replaced with 'may', and that at the end of s 
65J(2)(b)(ii) the full stop be severed, a semicolon and the word 'and' read in, and a 
new s 65J(2)(b)(iii) be read in — 
         '(iii) been granted an order of court authorising that an emoluments attachment 
order be issued after satisfying itself that it is just and equitable that the order be 
issued and that the amount is appropriate'. 
Airports Company South Africa Soc Ltd v Airports Bookshops (Pty) Ltd t/a 
Exclusive Books [2016] 4 All SA 665 (SCA)  

Civil procedure – Application proceedings – Eviction application – Factual dispute – 
Court having to accept those facts averred by the applicant that were not disputed by 
the respondent, and respondent’s version in so far as it was plausible, tenable and 
credible. 
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Contract – Lease agreement – Termination provisions – Interpretation of – Lease to 
be interpreted to determine what is reasonable in the circumstances. 

In terms of a lease agreement between the appellant (“ACSA”) and the respondent 
(“Exclusive”), the latter rented premises at the OR Tambo International Airport in 
Johannesburg, from where it operated a bookshop. The lease was for five years and 
was to terminate on 31 August 2013. 

When, by mid-August 2013, ACSA had still not started the process necessary for 
the renewal of the lease or the award of a new tender either to Exclusive or anyone 
else, negotiations commenced and ACSA and Exclusive signed an agreement that 
renewed the agreement on a month by month basis. 

Exclusive remained in occupation of the premises and continued to trade there. 
When ACSA issued a request for bids in respect of the premises on 4 December 2013, 
Exclusive submitted a bid, seeking to remain the lessee. In June 2014, ACSA informed 
Exclusive that its bid had been unsuccessful and that it could request a debriefing 
within 21 days. Exclusive did make such a request, but before the debriefing, it was 
given notice to vacate the premises by 31 July 2014. It therefore applied for the review 
and setting aside of the tender award, alleging that it had been made in conflict with a 
number of the provisions of the Promotion of Administrative Justice Act 3 of 2000. 

Despite the pending review application, ACSA brought an urgent application for the 
eviction of Exclusive. The court a quo considered that the case ACSA made out in its 
founding affidavit was based on its interpretation of the contract as providing that it 
was entitled to give one month’s notice to terminate the lease. The court found, against 
ACSA, that the extension agreement included a tacit term that neither party was 
entitled to terminate the lease on notice until completion of a valid and lawful tender 
process to identify a new tenant. It was found that Exclusive was entitled to challenge 
the lawfulness of the tender process by way of a collateral challenge. It was concluded 
that the tender had been made unlawfully, and that ACSA was thus not entitled to 
terminate. The dismissal of the application led to the present appeal. 

On appeal, ACSA argued that the tacit term was contrary to the express terms of the 
extension agreement (on its version a monthly tenancy terminable on a month’s 
notice), and that the challenges to the lawfulness of the tender award, being made 
only in an attachment to the answering affidavit, cannot be sustained. 

Held – A factual dispute between the parties centred on the interpretation of the letter 
recording the extension of the lease. As the eviction order sought was in application 
proceedings, the court a quo was bound to accept those facts averred by ACSA that 
were not disputed by Exclusive, and Exclusive’s version in so far as it was tenable and 
credible. 

The present Court held that it was not necessary to consider whether there was a 
tacit term at all. Whether the lease was terminable on a month’s notice, or on 
reasonable notice, which was dependent on the circumstances, depended on the 
interpretation of the lease extension itself. And since ACSA did not deal at all with the 
challenges raised by Exclusive to the tender award, they fell to be considered on 
Exclusive’s version alone. 

In Exclusive’s answering affidavit it was alleged that the parties contemplated that 
the lease would continue until the conclusion of the tender process. If that were not 
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so, and the lease could be terminated by either party on a month’s notice, the results 
would be distinctly contrary to the commercial realities of which the parties were 
aware. It would mean that, if Exclusive were ultimately the successful bidder, it might 
be required to vacate on a month’s notice, only to return to the same premises after 
the award of the bid. That interpretation was not in any way controverted by ACSA in 
its reply. It did not show that the interpretation of the lease for which Exclusive 
contended was untenable and implausible. And ACSA did not show that its 
interpretation – that the lease was a monthly tenancy terminable on one month’s notice 
– was correct. ACSA had to prove that the lease extension agreement had been validly 
terminated on the giving of the required notice. It had not done so, and the appeal was, 
accordingly, dismissed by the majority of the court. 

Edwards v FirstRand Bank Ltd t/a Wesbank [2016] 4 All SA 692 (SCA)  

Consumer credit – Credit agreement – Instalment sale agreement – Cancellation of 
agreement – Claim for return of goods – Whether or not credit provider complied with 
service of notices in terms of section 127(2) and (5) of National Credit Act 34 of 2005 – 
Evidence showing that credit provider did send notices in terms of section 127(5) of 
the Act to the address furnished by consumer. 

In July 2009, the appellant and the respondent concluded an instalment sale 
agreement in terms of which the appellant purchased a motor vehicle. He paid an 
initial deposit and was then to pay fifty nine monthly instalments. The provisions of the 
National Credit Act 34 of 2005 applied to the agreement. 

When the appellant fell into arrears in April 2011, the respondent issued summons 
against him cancelling the agreement and claiming the return of the vehicle, plus the 
shortfall as it was entitled to in terms of the credit agreement. Although an appearance 
to defend was filed, the respondent obtained summary judgment and the appellant 
was ordered to return the vehicle to the respondent. The vehicle was eventually 
repossessed and sold at an auction. 

Held – The issue on appeal was whether or not the respondent had complied with the 
requirement around section 127(2) and (5) notices of the Act before disposing of the 
vehicle. The appellant contended that he did not receive the said notices and also 
contended that the vehicle was not sold for the best price reasonably obtainable as 
contemplated in section 127(4)(b) of the Act. The respondent contended that, if the 
appellant did not receive the notices, it was a direct result of his having provided a 
physical address at which, knowingly, there was no street delivery of the post. 

Section 127(2) of the Act provides that within 10 business days of receiving a notice 
in terms of subsection (1)(b)(i); or receiving goods tendered in terms of subsection 
(1)(b)(ii), a credit provider must give the consumer written notice setting out the 
estimated value of the goods and any other prescribed information. Section 
127(1) was not applicable in this case because the appellant did not voluntarily 
terminate the agreement, but the respondent secured, by the court process, the 
termination of the agreement, and subsequently the attachment and sale of the vehicle 
in question. Therefore, the appellant was wrong when submitting that section 127 of 
the Act expressly provides that the appellant must actually receive the section 
127(2) and (5) notices. From the evidence adduced during the trial, it was clear that 
the respondent did send a notice in terms of section 127(5) of the Act to the address 
furnished by the appellant. The appellant did not dispute that the notice was sent, but 
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denied that he received it. The court held that the reason for that was the appellant’s 
own fault. 
A question raised mero motu by the Court was whether section 127 applied at all in 
the circumstances of this matter, where the merx forming the subject of a credit 
agreement was repossessed by order of the court. The court held that whilst 
generally section 127(2) to (9) of the Act is applicable it was not applicable in the 
present case because the agreement had already been cancelled. 

It was concluded that the respondent succeeded in showing that the notices were 
duly given and/or sent to the appellant. The appellant had himself to blame by 
providing an address in respect of which street deliveries could not take place. 

The appeal was, therefore, dismissed. 

Hotz and others v University of Cape Town [2016] 4 All SA 723 (SCA)  

Interdicts – Final interdict – Requirements – An applicant for a final interdict must show 
a clear right; an injury actually committed or reasonably apprehended; and the 
absence of similar protection by any other ordinary remedy. 

Constitutional law – Right to protest – Scope of right – All rights are to be exercised in 
a manner that respects and protects the foundational value of human dignity of other 
people. 

 
A protest on the respondent university’s campus led to the present appeal. In February 
2016, as part of the protest action, a group of some 20 or 30 people gathered on the 
campus and erected a shack in the middle of a road which served as a major route for 
vehicular traffic through the university. The shack obstructed traffic and pedestrians. 
The group then marked off a large area around the shack with the red and white plastic 
tape used on construction sites and elsewhere to demarcate areas of danger. The 
shack and the demarcated area constituted a substantial hindrance to traffic on 
Residence Road and to the ordinary movement of pedestrians in that area of the 
campus. During the protest, university property was defaced with slogans; students 
forced their way into a residence and helped themselves to food intended for resident 
students; removed portraits, paintings and photographs from the walls of several 
buildings and defaced and burnt them. 

Threats of further plans to damage university property led to the university making 
an urgent application to the High Court for an interdict. A final interdict was ultimately 
handed down against the five appellants, leading to the present appeal. 

Held – An applicant for a final interdict must show a clear right; an injury actually 
committed or reasonably apprehended; and the absence of similar protection by any 
other ordinary remedy. Once the applicant has established the three requisite 
elements for the grant of an interdict the scope, if any, for refusing relief is limited. 
There is no general discretion to refuse relief. 

The Court considered the factual allegations made by the university against each of 
the appellants and the grounds for saying that it was entitled to a final interdict against 
each of them. 
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It was acknowledged that the right to protest against injustice is protected under our 
Constitution. But the manner in which the right is exercised is the subject of 
constitutional regulation. Thus, the right of freedom of speech does not extend to the 
advocacy of hatred that is based on race or ethnicity and that constitutes incitement 
to cause harm. The right of demonstration is to be exercised peacefully and unarmed. 
And all rights are to be exercised in a manner that respects and protects the 
foundational value of human dignity of other people. 

The evidence in respect of each of the appellants disclosed that they were all engaged 
in the erection of the shack; they were all either involved in or parties to the destruction, 
damage or defacing of university property; they all participated in unlawful conduct 
and encouraged others to do the same. Those actions had the effect of interfering with 
the acknowledged rights of the university. 

The Court concluded that the university was entitled to a final interdict. However, it 
was not entitled to an order in the broad terms that it sought and was granted by the 
High Court. The Court therefore limited the scope of the interdict to unlawful conduct 
on the university’s premises. 

Buttertum Property Letting (Pty) Ltd v Dihlabeng Local Municipality [2016] 4 All 
SA 895 (FB) 

Summary judgment – Rule 14 of the Magistrate’s Courts’ Rules – Plaintiff must deliver 
notice of application for summary judgment within 15 days after the date of service of 
notice of intention to defend, together with an affidavit made by the plaintiff or by any 
other person who can swear positively to the facts verifying the cause of action and 
the amount, if any, claimed and stating that in his opinion there is no bona fide defence 
to the action and that notice of intention to defend has been served solely for the 
purpose of delay – Failure by deponent to affidavit in support of summary judgment to 
verify the separate causes of action rendering summons defective. 

The respondent municipality obtained summary judgment against the appellant in 
respect of rates and taxes due on appellant’s immovable property. 

The history of the litigation was as follows. Summons was served on the appellant 
on 6 May 2014, and on 5 June 2014, a notice of intention to defend was filed. That 
was followed on 26 June 2014, by service on the appellant of the respondent’s 
application for summary judgment. The acting municipal manager of respondent 
deposed to an affidavit in support of summary judgment, averring that he could confirm 
the action as stated in the summons against the defendant as well as the amount 
claimed therein. On the date of the hearing of the summary judgment application, the 
respondent’s attorney argued that appellant’s answering affidavit had to be filed before 
12 noon on 29 July 2014, but that had not occurred and therefore appellant’s attorney 
should not even be heard by the court as there was no valid opposition of the 
application for summary judgment. Judgment was thus granted. The present appeal 
was noted against the judgment. 

Held – Rule 14 of the Magistrate’s Courts’ Rules requires the plaintiff to deliver notice 
of application for summary judgment within 15 days after the date of service of notice 
of intention to defend, together with an affidavit made by the plaintiff or by any other 
person who can swear positively to the facts verifying the cause of action and the 
amount, if any, claimed and stating that in his opinion there is no bona fide defence to 
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the action and that notice of intention to defend has been served solely for the purpose 
of delay. 

The Court looked at the authorities regarding summary judgment applications and 
the legislation applicable in casu, to wit the Local Government: Municipal Systems 
Act 32 of 2000 (“the Systems Act”) and the Local Government: Municipal Property 
Rates Act 6 of 2004. Municipal accounts may be issued for sanitation fees, refuse 
removal fees, water and electricity levies as well as water and electricity consumption. 
Rates are levied on all rateable property within a municipality’s area of jurisdiction and 
these rates are levied in accordance with a rates policy. Although a municipality may 
consolidate accounts,from a legal point of view, separate causes of action arise in the 
event of failure by a property owner to pay his dues to the municipality. 

In the present case, the Court found that the summons was defective, rendering it 
unnecessary to even consider the defences raised. The respondent’s deponent failed 
to verify the separate causes of action, and did not even verify or confirm any cause 
of action. The respondent necessarily had to rely on more than one cause of action 
and each of those should have been verified by its deponent in the founding affidavit. 
The respondent should have pleaded separate causes of action and it was not good 
enough to claim one amount. Summary judgment should, therefore, have been 
refused due to the summons being defective. 

Lawyers for Human Rights v Minister in the Presidency and Others 
(CCT120/16) [2016] ZACC 45 (1 December 2016) 

Appeal against costs order only — general costs rule in constitutional litigation — 
exceptional circumstances — inquiry on the appropriateness of the proceedings — 
abuse of process —— High Court’s discretion to award costs award of costs in a 
constitutional matter raises a constitutional issue — leave to appeal granted — High 
Court exercised its discretion judicially — no basis to interfere with High Court’s 
exercise of a discretion 

On 1 December 2016, the Constitutional Court handed down judgment in an 
application for leave to appeal from the High Court of South Africa, Gauteng Division, 
Pretoria concerning an adverse costs award in constitutional litigation.  The judgment 
deals with the application of the Biowatch principle (Biowatch Trust v Registrar, 
Genetic Resources) which provides that even when parties litigating against state 
parties lose a case, they are generally spared an adverse costs award, provided the 
case was of genuine constitutional import. 

In this case, Lawyers for Human Rights (LHR) was dealt an adverse costs award by 
the High Court and sought to appeal against it. 

During attacks on non-South African nationals that took place in 2015, the army, 
police and Home Affairs officials carried out large-scale search and arrest 
operations: Operation Fiela-Reclaim (Operation).  On 8 May 2015, search and arrest 
operations were carried out without warrants in private homes in Johannesburg in 
the early hours of the morning.  Scores of people were arrested. 

More than six weeks later, on 23 June 2015, LHR, representing most of those 
arrested, launched an urgent application against eight state respondents.  LHR 
asserted that the way the Operation was implemented violated the Constitution 
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because it was inconsistent with an array of legislation, including the SAPS Act, the 
Defence Act, the Refugees Act, the Criminal Procedure Act and the Immigration Act.  
It gave the government respondents barely a day’s time in which to respond to the 
urgent application. 

The High Court took issue with this.  It found that the urgent application was 
premature because it challenged the constitutional validity of future raids – yet LHR 
had offered no evidence that in future raids would be illegal.  The raids about which it 
complained were long in the past – and seeking to bring an application in extreme 
urgency six weeks after the events was improper.  The application was struck from 
the roll with an adverse costs order against LHR. 

LHR sought leave to appeal from the High Court.  This was refused, with costs.  It 
then turned to the Supreme Court of Appeal, seeking to appeal only against the 
costs order.  This application, too, was dismissed with costs.  LHR then applied to 
the Constitutional Court for leave to appeal against the High Court costs orders. 

Before the Constitutional Court, LHR contended that the urgent application was 
lodged not to challenge the validity of the Operation but the manner in which it was 
conducted.  Lawful authorisation had not been obtained.  And although the 
Operation had already been completed when the application was launched, the 
responsible government officials were not willing to give undertakings that they 
would not conduct more raids.  It was therefore appropriate for it to seek urgent relief 
as it did. 

LHR submitted that the High Court did not exercise its discretion judicially in ordering 
it to pay costs.  This was because it failed to apply the Biowatch principle as 
developed by the Supreme Court of Appeal in Phillips v South African Reserve Bank.  
There, the Supreme Court of Appeal found that mere impatience on a private 
litigant’s part, and acting inappropriately in a technical or procedural sense, does not 
amount to vexatious or manifestly inappropriate conduct. 

The Minister and Director-General of the Department of Home Affairs opposed 
LHR’s application.  They submitted that LHR’s challenge of how the raids were 
carried out concerned only facts – and it was brought long after the events.  When 
the application was launched, the issues were already purely academic.  And, even if 
the urgency was warranted, it should have afforded the government respondents 
reasonable time to file answering papers.  It was manifestly inappropriate afford 
them barely a day. 

The South African Police Service and the South African National Defence Force also 
opposed the application.  They submitted that the Biowatch principle is applicable in 
litigation launched to assert constitutional rights, where there is no impropriety in the 
manner the litigation has been undertaken.  There must be a genuine, non-frivolous 
constitutional challenge, which was not the case here.  LHR launched the application 
primarily to interdict the state from performing its constitutional and statutory duties.  
Its object was not to assert constitutional rights.  It was to obtain an order, on the 
particular facts, declaring the particular statutory authorisation issued 
unconstitutional.  This was totally improper because, when the application was 
launched, the particular authorisation had long been implemented and the events 
were done and dusted. 
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The Constitutional Court found that the application for leave to appeal engaged its 
jurisdiction.  This was because the award of costs in a constitutional matter raises a 
constitutional issue.  However, it held that it was unable to intervene to overturn the 
High Court’s finding that the urgent application was manifestly inappropriate.  The 
Court found that LHR did not provide any basis for it to conclude that the High Court 
had exercised its discretion unjudicially in making the adverse costs award.  The 
Court noted that the High Court controls its own process, and does so with a 
measure of flexibility.  Even where the litigant seeks to assert constitutional rights, 
the Court must always consider the character of the litigation and the litigant’s 
conduct in pursuit of it.  The Court further noted that the adverse costs order was not 
triggered by the merits of LHR’s application. 

The Constitutional Court cautioned against the abuse of the Biowatch principle.  It 
does not mean risk-free constitutional litigation.  The Court concluded that a worthy 
cause cannot immunise a litigant from a judicially considered, discretionarily imposed 
adverse costs order. 

Hence the application to appeal against the adverse costs order was dismissed – but 
without a costs order in the Constitutional Court. 

National Society for the Prevention of Cruelty to Animals v Minister of Justice 
and Constitutional Development and Another (CCT1/16) [2016] ZACC 46 (8 
December 2016) 

Prosecution-private-Societies for the Prevention of Cruelty to Animals Act — Animals 
Protection Act — Criminal Procedure Act — National Prosecuting Authority Act 

ORDER 

On appeal from the Supreme Court of Appeal (hearing an appeal from the High 
Court of South Africa, Gauteng Division, Pretoria): 

            The following order is made: 

1.                  Leave to appeal is granted and the appeal is upheld. 

2.                  Condonation is granted. 

3.                  The orders of the High Court and Supreme Court of Appeal are set 
aside and replaced with the following: 

“(a)            It is declared that the National Society for the Prevention of Cruelty 
to Animals has the statutory power of private prosecution conferred upon it by 
section 6(2)(e) of the Societies for the Prevention of Cruelty to Animals Act 
169 of 1993 read with section 8 of the Criminal Procedure Act 51 of 1977. 

(b)             The respondents must pay the applicant’s costs, including the 
costs of two counsel.” 

4.                  The respondents must pay the applicant’s costs in this Court, including 
the costs of two counsel. 
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On 8 December 2016 at 10h00, the Constitutional Court handed down judgment in a 
matter concerning the power of the National Society for the Prevention of Cruelty to 
Animals (NSPCA) to institute private prosecutions for offences of animal cruelty.  
The Court considered whether the NSPCA was entitled to privately prosecute under 
section 7 or section 8 of the Criminal Procedure Act (CPA). 

 

During November 2010, NSPCA inspectors attended the sacrificial slaughter of two 
camels and witnessed alleged cruel and inhumane treatment of the animals.  The 
NSPCA formed the opinion that the treatment of the animals constituted offences of 
animal cruelty.  It referred the matter to the National Prosecuting Authority (NPA) for 
prosecution.  Upon receiving notification that the NPA would not pursue a 
prosecution of the alleged offences, the NSPCA sought to privately prosecute in 
terms of section 7(1)(a) of the CPA. 

 

The NPA refused to issue the certificate required by the CPA to permit the private 
prosecution to proceed, citing that the NSPCA was not a “private person” for the 
purposes of the provision.  The NSPCA instituted proceedings in the High Court to 
challenge the constitutionality of section 7(1)(a) of the CPA.  It did this on the basis 
that the provision irrationally differentiates between juristic persons and natural 
persons. 

 

The High Court concluded that whilst there is discrimination between juristic persons 
and natural persons under section 7, the discrimination is not unfair.  It upheld the 
validity of the provision.  The Court also briefly considered whether the NSPCA was 
able to prosecute under section 8 of the CPA.  It found that the empowering statute 
of the NSPCA, the Societies for the Prevention of Cruelty to Animals Act (SPCA Act), 
did not confer the statutory power of private prosecution. 

 

On appeal, the Supreme Court of Appeal came to the same conclusion as the High 
Court, for different reasons.  It found that the differentiation in the impugned 
provision is rationally connected to regulating private prosecutions, and accordingly 
upheld the constitutional validity of section 7(1)(a).  Like the High Court, the 
Supreme Court of Appeal also found that the NSPCA is not able to prosecute in 
terms of section 8 of the CPA. 

 

The NSPCA sought leave to appeal the decision of the Supreme Court of Appeal to 
this Court.  During oral submissions it advanced an alternative argument: that the 
NSPCA already has the power of private prosecution conferred upon it by virtue of 
section 8 of the CPA read with the SPCA Act. 
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In a unanimous judgment written by Khampepe J (Nkabinde ADCJ, Cameron J, 
Froneman J, Jafta J, Madlanga J, Mhlantla J, Musi AJ and Zondo J concurring), the 
Court upheld the appeal. 

 

It first considered whether the NSPCA’s power to “institute legal proceedings” 
included the power to privately prosecute.  The Court found that the language, 
context and history of the SPCA Act established a sufficiently express and clear 
conferral of the power.  It noted that the NSPCA’s power to institute legal 
proceedings cannot be divorced from its functions, which are intrinsically connected 
to protecting animal welfare and preventing associated offences. 

 

The Court held that because the NSPCA is explicitly charged with upholding a 
number of statutes regulating animal welfare and preventing animal cruelty, the 
SPCA Act must incorporate prosecutions of animal cruelty.  To accept any other 
interpretation would render the animal protection regime toothless. 

 

The Court found that this interpretation is reinforced by the historical development of 
the protection of animal welfare, the role of the NSPCA in upholding this mandate, 
and the increasingly robust protection that courts have afforded to animal welfare.  It 
noted that the rationale behind protecting animal welfare has shifted from merely 
safeguarding the moral status of humans to recognising the intrinsic value of 
animals.  Further, the Court highlighted the connection between intertwined values of 
animal welfare and animal conservation, bolstered by constitutionally enshrined 
environmental rights. 

 

Ultimately, the Court held that the unique context, history and background of the 
NSPCA demands that the term “institute legal proceedings” in section 6(2)(e) of the 
SPCA Act takes on a specific and nuanced meaning which confers the power to 
institute private prosecutions on the NSPCA.  The Court accordingly ordered a 
declaration to that effect.  The Court held that it would not be judicious to consider 
the section 7 arguments, as it would not offer the NSPCA further relief. 

Myathaza v Johannesburg Metropolitan Bus Services (SOC) Limited t/a 
Metrobus and Others (CCT232/15) [2016] ZACC 49 (15 December 2016) 

Prescription Act, 1969 — Labour Relations Act, 1995 — dismissal dispute — 
arbitration award — section 158(1)(c) application — prescription of arbitration award 

Prescription of debt — meaning of “debt” — is an arbitration award a “debt” in terms 
of the Prescription Act — applicability of the Prescription Act to the LRA dispute 
resolution system 
 

Areva NP Incorporated in France v Eskom Holdings Soc Limited and Others 
(CCT20/16, CCT24/16) [2016] ZACC 51 (21 December 2016) 
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Locus standi — party that did not submit a bid in its own right instituting review to 
challenge award of tender — not the right party to challenge — no locus standi 

On 21 December 2016 the Constitutional Court handed down its judgment in an 
application for leave to appeal brought by Areva NP (Areva) against a decision of the 
Supreme Court of Appeal concerning a tender which Eskom awarded to Areva in 
2014 for the replacement and installation of six steam generators in the Koeberg 
Nuclear Power Station, Western Cape (Koeberg). 

Koeberg is the only nuclear power station in Africa.  It comprises two units.  Each 
unit has three steam generators.  Since 2010 Eskom has been aware of the need to 
replace the steam generators.  It intended that the installation and replacement of 
the steam generators should occur in 2018 during a shutdown for routine 
maintenance that takes place every 18 months. 

In June 2012 Eskom called for expressions of interest for the replacement of the six 
steam generators for Koeberg.  This was directed to suppliers which would be 
capable of supplying these services. 

In June 2014 the Bid Tender Committee (BTC) decided to invite Westinghouse 
Electric Belgium Société Anonyme (Westinghouse Belgium) and Areva, the two 
bidders, to parallel negotiations in regard to the tender.  The negotiations took place 
between 24 June 2014 and 4 July 2014.  On that last day the bidders were asked to 
make their final offers to Eskom by 11 July 2014. 

On 11 July 2014 Westinghouse Belgium submitted a bid under cover of a letter 
which was on Westinghouse Belgium’s letterhead.  The letter was addressed to 
Eskom.  Its subject was given as “Westinghouse Offer In response to Eskom 
Request for Offer Post Negotiations for The Replacement of the Steam Generators 
at the Koeberg Nuclear Power Station for Units 1 and 2 (Tender no: PSE020; 021 
and 022)”. 

There was very little to differentiate between Areva’s bid and the bid submitted by 
Westinghouse Belgium on behalf of Westinghouse Electric Company LLC 
(Westinghouse USA).  There were differences of opinion among different 
committees within Eskom as to which of the two companies should be awarded the 
tender.  In August 2014 the BTC of Eskom awarded the tender to Areva.  
Westinghouse Belgium brought a review application in the High Court to have the 
award reviewed and set aside.  Both Eskom and Areva opposed the application.  
One of the grounds upon which Areva opposed the application was that 
Westinghouse Belgium, which maintained that it was bringing the review application 
in its own name, had no locus standi (standing) to bring the review application in its 
own name.  Areva’s contention was that, when submitting the bid, Westinghouse 
Belgium was acting as an agent for Westinghouse USA and that, therefore, it was 
Westinghouse USA that had standing to bring the review application in its own 
name. 

The High Court dismissed Areva’s point that Westinghouse Belgium was not the 
correct party to bring the review application.  However, on the merits it dismissed the 
review application with costs.  Westinghouse Belgium then appealed to the Supreme 
Court of Appeal.  Areva appealed against the High Court’s decision not to extend its 
costs order to costs for three counsel. 
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The Supreme Court of Appeal also dismissed Areva’s contention that Westinghouse 
Belgium had no standing to challenge the award of the tender to Areva.  It held that 
Eskom had committed various irregularities in the manner in which it handled the 
tender and that its award of the tender to Areva was unlawful.  It turned down 
Westinghouse Belgium’s plea that the tender be awarded to it and instead remitted it 
to Eskom for reconsideration.  In the light of this conclusion, it dismissed Areva’s 
cross-appeal in relation to costs. 

Areva and Eskom then applied to the Constitutional Court for leave to appeal against 
the decision of the Supreme Court of Appeal.  Westinghouse Belgium sought leave 
to appeal against the Supreme Court of Appeal’s refusal to award it the tender.  
Westinghouse Belgium also brought two applications for the admission of new 
evidence.  Areva persisted in its contention that Westinghouse Belgium had no 
standing to challenge the award of the tender to it. 

In a judgment (concurred in by Mogoeng CJ, Froneman J, Jafta J, Khampepe J, 
Madlanga J, Mhlantla J and Nkabinde J) Zondo J upheld Areva’s contention that 
Westinghouse Belgium had no locus standi to institute the review proceedings.  He 
said that the documentation revealed that the real bidder was Westinghouse USA 
and that Westinghouse Belgium had simply acted as an agent of Westinghouse 
USA.  Zondo J held that, as such, Westinghouse Belgium was not the correct  party 
to have instituted the review application.  He, accordingly, set aside the decision of 
the Supreme Court of Appeal and replaced the decision of the High Court with one 
dismissing Westinghouse Belgium’s review application with costs.  He awarded 
Areva costs in all the courts. 

Moseneke DCJ (with Bosielo AJ concurring) (minority judgment) held that 
Westinghouse Belgium had a direct and substantial interest under the common law 
and standing conferred to it by section 38 of the Constitution brought about by the 
section 33 right to just administrative action.  Relying on Giant Concerts, the minority 
judgment held that it was not in the interest of justice for a court of final instance to 
dispose of a matter of this constitutional magnitude, commercial import and high 
public interest merely by way of the technical bar of lack of standing.  On the merits, 
the minority judgment found that Eskom had acted meticulously and properly in its 
assessment of the bids.  Therefore, the minority judgment would have found the 
tender process to have been procedurally fair, upheld Areva’s appeal and dismissed 
all counter-appeals with costs. 

Snyders and Others v De Jager (Joinder) (CCT186/15) [2016] ZACC 54 (21 
December 2016) 

Joinder — direct and substantial interest — challenge to an eviction order — 
reoccupation of a house occupied by another party subsequent to eviction 
proceedings —current occupant of the house to be joined as a party 

 

Whether a person who is allowed by the owner of a house to occupy that house after 
the eviction of another person has a direct and substantial interest and, therefore, 
should be joined in proceedings where the evicted person challenges the eviction 
order and seeks to reoccupy the house. 
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Order 

1. Mr Willem Breda and his family are joined as the second and further 
respondents in the application for leave to appeal brought by the current 
applicants in the proceedings under case no CCT 186/15. 

2. There is no order as to costs. 

Snyders and Others v De Jager and Others (Appeal) (CCT186/15) [2016] ZACC 
55 (21 December 2016) 

Appeal- Extension of Security of Tenure Act, 1997 — eviction of ESTA occupier — 
appeal of eviction order granted by the Magistrate’s Court and confirmed by the Land 
Claims Court — section 19(3) of ESTA — appeal lies to the Supreme Court of 
Appeal — termination of employment but no termination of right of residence — no 
compliance with substantive and procedural requirements of termination of right of 
residence — appeal upheld with costs — eviction order of lower court set aside — 
eviction order granted against current occupant of property 

  

On appeal from the Supreme Court of Appeal (hearing an appeal from the Land 
Claims Court): 

1. Leave to appeal is granted. 

2. The appeal is upheld. 

3. The orders of the Land Claims Court, the Supreme Court of Appeal and the 
Magistrate’s Court for the district of Ladismith are set aside and that of the 
Magistrate’s Court is replaced with the following: 

“(a) The application is dismissed with costs.” 

4. Mr Willem Breda, his partner or common law wife and children are ordered 
to vacate the dwelling or house which was occupied by Mr Karel Snyders and 
his family before 1 October 2015 within 14 calendar days from the date of this 
judgment. 

5. Should Mr Willem Breda and his family still be in occupation of the house or 
dwelling referred to in 4 above after the expiry of the period, the Sheriff is 
authorised and ordered to immediately evict him and his family or anyone 
occupying the house through him from the dwelling or house previously 
occupied by Mr Karel Snyders and his family on the farm owned by Mr F L 
Stassen. 

6. The orders in 4 and 5 do not authorise or order the eviction of Mr Willem 
Breda and his family from the farm owned by Mr F L Stassen and managed by 
Ms Louisa de Jager. 

7. Ms Louisa de Jager must pay the costs of the application for leave to 
appeal and the appeal in this Court, the Supreme Court of Appeal as well as 
the costs of the proceedings in the Land Claims Court. 
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Du Plessis NO and another v Acker 
[2015] JOL 34035 (FB) 

Declaratory relief – Unlawful investment scheme – Hearsay evidence – Replying 
affidavit – Striking from 

As curators in the insolvent estate of a trust, the applicants sought a declaratory order 
that the trust was insolvent through its entire existence and therefore that all 
agreements between the trust and the respondents, in terms of which money was paid, 
constituted an unlawful contravention of the Banks Act 94 of 1990 or the Consumer 
Affairs (Unfair Business Practices) Act 71 of 1988. An order was also sought declaring 
the investment scheme operated by the trust to constitute a harmful business practice. 

Held that the Court first had to address two preliminary issues relating to hearsay 
evidence and the alleged making of the applicant’s case in the replying affidavit. It was 
held that the expert witness whose testimony was alleged to be hearsay, was in fact 
admissible. The Court held on the second point, that the offending parts of the replying 
affidavit would be struck out. 

On the merits, the Court found that the applicant had succeeded in making out a proper 
case for the relief sought, and the application succeeded. The evidence adduced 
satisfied the court that the trust was running an unlawful investment scheme. Neither 
the trust nor its associates had the means to honour the investment agreements. 

Chater v Cooper NO and another [2015] JOL 34045 (GP) 

Particulars of claim – Exceptions 

The plaintiff sued the defendants for payment and also sought an order directing the 
defendants to admit the plaintiff's claim against an entity called Chater Developments. 

The defendants gave notice of intention to defend and raised two exceptions to the 
particulars of claim. In the first exception, it was averred that the plaintiff's claim against 
the defendants, as cited, was bad in law in that such claim could only be against Chater 
Developments Itself, alternatively it lacked averments necessary to sustain a cause of 
action. The second exception was that the relief sought against the defendants was 
incompetent, alternatively that it lacked averments necessary to sustain a cause of 
action. 

Held that an exception is a complaint against the way in which a pleading has been 
framed. Where a matter is decided on exception, there are two relevant 
considerations. The first is that the defendants have to show that the plaintiff's 
particulars of claim is excipiable on every interpretation that can reasonably be 
attached to it. The second is that the plaintiff is confined to the facts alleged in the 
particulars of claim. The excipient bears the onus of proof. 

The defendants in this case were found not to have discharged the onus of proof and 
the exceptions were dismissed. 

Naidoo v Standard Bank of South Africa Limited [2016] JOL 35458 (SCA) 

National Credit Act 34 of 2005, section 129 – Service of notice in debtor – Receipt of 
notice 
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The respondent bank had advanced a loan, secured by a mortgage bond, to the 
appellant. The latter fell into arrears with his repayments and after demand, a 
summons was issued for payment. The respondent averred in its declaration that it 
had complied with the provisions of sections 129(1) and 130 of the National Credit Act 
34 of 2005. In his plea, the appellant admitted receipt of the section 129 notice, but 
stated that he had responded to the notice and the bank had not acknowledged such 
response. He subsequently withdrew from the trial and the bank obtained default 
judgment against him. 

The appellant then appealed to the court below, which refused leave to appeal, 
resulting in the present court granting leave to appeal to the full court. The latter 
dismissed the appeal, holding that on his own pleadings, the appellant had admitted 
that the section 129(1) notice had come to his attention. 

Held on appeal that the question was whether the full court had erred in its finding 
above. In relevant part section 129. 

The ultimate purpose of section 129 is to ensure that a consumer is notified of his 
default and of the various options available to him. All that is required of a credit 
provider is to satisfy the court from which enforcement is sought that the notice, on a 
balance of probabilities, reached the consumer. As stated above, the appellant had 
admitted receipt of the notice. The Court refused to entertain his technical line of 
argument, and dismissed the appeal with costs. 

Cobra Towing CC and others v Outsurance Insurance Company and another 
[2015] JOL 34049 (FB) 

Rescission – Requirements 

The first applicant was a close corporation doing business as a towing operator of 
motor vehicles involved in collisions in and around Bloemfontein. The respondent was 
an insurance company doing business of insuring the owners of the vehicles and 
indemnifying them against damages occasioned by motor collisions, towing and 
storage costs. A service agreement existed between the applicants and the 
respondent in terms of which the applicants would render roadside assistance to the 
drivers of the vehicles insured by the respondent. The agreement was cancelled on 
12 March 2010, and it was agreed that the applicants would no longer render roadside 
assistance to drivers insured by the respondent. however, after the termination of the 
agreement, the applicants rendered roadside assistance to a person who was involved 
in a motor collision. The vehicle was insured by the respondent. When the respondent 
demanded the release of the vehicle from the applicants, the latter demanded an 
amount of R25 000 to release the vehicle. According to the respondent, that amount 
was exorbitant and way above the amount it used to pay under the agreement that 
was cancelled. 

Before the matter could be heard, negotiations took place between the legal 
representatives of the parties and a draft order was prepared. The only issue that could 
not be settled was that of costs. The present application was for rescission of the order 
made by the court and of an interim order against the applicants. 

Held that in order to succeed with an application for rescission of a judgment or order 
made, the applicant should show good cause. The requirement of showing good cause 
addresses the issue of wilful default on the part of the applicant who has to show that 
it did not simply ignore the clearly stated issues that were brought to its knowledge, 
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negligently or defiantly. The defence raised by the applicants in this case was not 
plausible and had no prospects of success. The application for rescission was 
therefore refused. 

Dainfern Shopping Centre (Pty) Ltd v Berry Hill Trading 154 CC t / a Bobby's 
Hire Shop 
[2015] JOL 34057 (GNP) 

Summary judgment – Rules of Court – Rule 18(6) 

The plaintiff had sued the defendant for arrear rentals and other costs pertaining to 
commercial premises comprising part of the plaintiff’s property portfolios arising from 
a written agreement of lease. Contending that the defendant had not set out a bona 
fide defence as required in law and that the points raised by the defendant in limine 
should be dismissed, the plainriff sought summary judgment. 

One of the preliminary points was that the defendant averred that the particulars of 
claim failed to comply with the provisions of rule 18(6) of the Rules of Court in that the 
plaintiff failed to annex a complete copy of the lease agreement upon which the cause 
of action relied. 

Held that rule 18(6) provides that, "A party who in his pleadings relies upon a contract 
shall state whether the contract is written or oral and when, where and by whom it was 
concluded, and if the contract is written a true copy thereof or of the part relied on in 
the pleadings shall be annexed to the pleadings." 

The rule requires the plaintiff to annex where it relies on a written contract, a true copy 
thereof or the part relied upon in the pleading. The plaintiff failed to do so and therefore 
the particulars of claim were excipiable and / or vague and embarrassing in terms of 
rule 23(1) and the defendant would be entitled to take an exception alternatively to 
make an application that the particulars of claim are irregular in terms of the provisions 
of rule 30 of the Rules of Court. While that would warrant granting the defendant leave 
to defend the action, the Court found that the defendant was entitled to an order in its 
favour on the merits as well. 

Summary judgment was thus refused. 

 

Society of Advocates of KwaZulu-Natal v Lange [2016] JOL 36878 (KZP) 
Advocate – Misconduct – Application to strike from roll – Appropriate sanction 

In an application by the applicant law society, an order was sought striking off of the 
respondent as an advocate on the basis of her attempting to mislead the High Court 
following upon an affidavit deposed to by her. The Court instead suspended the 
respondent form practising as an advocate for a period of six months. It furnished 
reasons for its order in the present judgment. 

The misconduct of which the respondent was accused was her participation as a 
bidder in a sale in execution and purchasing shares in a trust as part of an elaborate 
scam, involving an abuse of the process of court. She then deposed to an affidavit in 
which she did not accurately record the full truth of her involvement in the sale in 
execution and subsequent transfer of shares to a third party. 
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Held that the issue before the Court was whether the respondent was a fit and proper 
person to practise as an advocate, and if not, whether she should be struck from the 
roll. The applicant approached the Court as custos morum in order to protect the 
interests of the Bar in KwaZulu-Natal, the interest of the court and the public at large. 
Despite the respondent’s resignation from the Bar, it was not in dispute that the 
applicant had the necessary locus standi to bring this application to have the 
respondent’s name struck from the roll. The Court was satisfied that the applicant’s 
disciplinary committee had correctly concluded that the respondent had fallen 
significantly short of the high standards set and to be maintained by the profession. 

In deciding on sanction, the Court took into account the various mitigating factors 
involved and decided that the objectives of the Court’s supervisory powers over the 
conduct of advocates would be achieved by the suspension of the respondent from 
practise rather than the imposition of the most severe sanction of striking her off the 
roll. 

The respondent is suspended from practising as an advocate for a period of six 
months, such suspension to operate from 1 July 2016.The respondent is to pay 
the applicant's costs, including the costs of two counsel, on an attorney and client 
scale. 

 

Roets v Magobotho and Others (17156/2011) [2016] ZAGPJHC 331 (8 December 
2016) 

Absolution application-Judgment on application for absolution from the instance 

Van der Linde, J: 

[1] “[1] Counsel who applies for absolution from the instance at the end of a plaintiff’s 
case takes a risk, even though the plaintiff’s case be weak. If the application 
succeeds the plaintiff’s action is ended, he must pay the costs and the defendant is 
relieved of the decision whether to lead evidence and of having his body of evidence 
scrutinized should he choose to provide it. But time and time again plaintiffs against 
whom absolution has been ordered have appealed successfully and left the 
defendant to pay the costs of both the application and the appeal and with the need 
to decide what is to be done next. The question in this case is whether the plaintiff 
has crossed the low threshold of proof that the law sets when a plaintiff’s case is 
closed but the defendant’s is not.”  

[2] The plaintiff sues the defendants for damages arising from the alleged negligent 
performance of a hip replacement. The case is that the plaintiff is now wheelchair-
bound as a result of not having a proper hip, but instead girdle-stone. The alleged 
damages are said to derive from this condition. 

[3] The plaintiff led Prof van der Jagt and called herself as witnesses and then closed 
her case. The defendants, who are said to have performed the negligent hip 
replacement that led to the plaintiff's current condition, have applied for absolution 
from the instance. 

[4] The test at this stage is a low threshold. It is whether there is evidence on which a 
court might find for the plaintiff. 
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[5] The defendants' negligence is said to reside in the misalignment of the 
acetabulum component of the prosthesis, in consequence of which the femoral 
component was prone to dislocation. The misalignment consisted in the face of the 
acetabulum being at an 80' angle to the horizontal, whereas the known and accepted 
standard was 45', with a margin of error of 5'. This misalignment necessitated a 
revision. 

[6] That was the end of the plaintiff's case on negligence and causation. Of course, if 
these facts are viewed starkly, all they proved is that a court might find that the 
plaintiff was entitled to the costs of a revision, as well as the additional off-time and 
possibly a permanently weakened hip. But the plaintiff's case is not that. It is that she 
is now wheelchair-bound and jobless as a result of that initial negligent procedure. 

[7] This has led the defendants to apply for absolution. They point to the further facts 
that the plaintiff went to get a second opinion. This was furnished by Dr Steyn, and in 
consequence he performed a revision involving a de novo hip replacement, replacing 
both the acetabulum and the femoral head. However, this was not successful 
because not only did the plaintiff develop sepsis, but she had another dislocation 
incident. 

[8] This caused Dr Steyn, some three weeks later while the plaintiff was still in 
hospital, to open the wound, clean it out, remove the prosthesis he himself had fixed 
and cemented in a girdle-stone device. That left the plaintiff where she currently finds 
herself, that is without an articulated right hip. 

[9] The evidence of Dr van der Jagt was that the plaintiff should have been able, 
once the sepsis was cleared, to have had another hip replacement, and that there is 
no reason why that would not have been successful. But the defendants' argument is 
that the immobility which currently besets the plaintiff is a function of the negligent 
intervention of Dr Steyn. Had he intervened non-negligently, then his hip 
replacement would have been dislocation free, and sepsis free. 

[10] This is an attractive argument, but I am afraid that on reflection it cannot 
succeed. It is dependent for its success on the proposition that the trial court cannot 
avoid a finding of a novus actus interveniens in the form of Dr Steyn's negligence 
revision, inviting dislocation and sepsis. It is as well that one reminds oneself of 
precisely what is required for a true novus actus:  

“30.In the result, the defence under consideration was correctly rejected. This 
conclusion makes it unnecessary to decide whether, in any event, (i) this was not 
one of those cases where the intervening negligence of a third party ought to have 
been foreseen by the wrong-doer, or, (ii) addiction was a risk inherent in the situation 
created by him (so that, in either event, the defence of novus actus could not be 
relied on), or., (iii) gross or extraordinary negligence was required to be shown. (As 
to (i) and (ii), see LAWSA, Vol 8, 

31. para 52, p 101; as to (iii), see Hart and Honore: Causation in the Law 169-170).” 

[11] The difficulty with the defendants’ argument is threefold. First, it accepts that a 
dislocation is res ipsa loqcuitur and that negligence follows from it. But that is not so. 
Our courts have repeatedly said that there mere fact that something goes wrong in a 
medical operation, does not mean that somewhere someone was negligent. 
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[12] Second, the same applies for the sepsis. As I have said, it is only the negligent 
causing of sepsis that might have been a proper novus actus. If the sepsis was an 
expected risk of the procedure, then it cannot constitute a novus actus intervenience. 
And there is no evidence of any negligence on the part of Dr Steyn in this regard. 

[13] Third, there is at least the possibility that the trial court might find that the 
defendants' negligent misalignment of the acetabulum caused the risk of a revision 
operation, and that that always carried with it the concomitant risk of the 
development of sepsis; or even of another misalignment being caused. Such a court 
may find that to expose someone to a surgical intervention is to expose that person 
to risk of further injury. 

[14] It must not be forgotten that once an event qualifies as a true novus actus 
interveniens, prior potentially causative events are excluded, at least according to 
the but for reasoning, from being a legally relevant cause of the subsequent event. 

[15] Recently, in a slightly different factual but conceptually similar scenario, I held as 
follows:[4] 
“[55] It is necessary now finally to consider the position of the driver of the stationary 
vehicle combination, from the point of view of causative negligence. Here the 
argument for the second defendant was that even if the vehicle combination should 
and could have been lit up better, the fact is that the reason why Mr Ntuli could not 
stop in time was the immediacy of the approaching bus. That being so, the cause of 
the collision was not the unlit vehicle, but the approaching bus. 

[56] But that cannot be so. The entire catastrophic scenario would not have 
eventuated were it not for the stationary combination vehicle which in bad light had 
no warning that it was stationary, and likely conveyed the opposite, obscuring 
practically the entire left lane on a busy highway. The pat application of the but-for 
test for establishing factual causation is a handy tool; but it is just a tool, not a 
principle of law. 

[57] Put differently, in this case it could potentially be permissible to think away the 
unacceptable and unlawful proximity of the approaching bus, and then to ask 
whether the collision would still have occurred. On Mr Ntuli’s evidence, the collision 
could have been avoided, because he would then have been able to stop in time in 
the left lane behind the combination vehicle without colliding with it. 

[58] He may have been right, but even applying the but-for test, the unlawful conduct 
of the bus driver is not a novus actus interveniens, and it does not immunise the 
unlawful conduct of the first defendant. More importantly, in our law the question of 
factual causation is ultimately a probability exercise: is the alleged unlawful conduct 
more probably than not the cause of the plaintiff’s harm?  This was authoritatively 
restated by the majority of the Constitutional Court in Lee v Minister for Correctional 
Services.  

[59] Nkabinde, J, for the majority put it simply:  ‘[55] There was thus nothing in our 
law that prevented the high court from approaching the question of causation simply 
by asking whether the factual conditions of Mr Lee's incarceration were a more 
probable cause of his tuberculosis, than that which would have been the case had 
he not been incarcerated in those conditions. That is what the high court did and 
there was no reason, based on our law, to interfere with that finding.’” 
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[16] The point is, as matter of common sense, in the present matter a court might 
find for the plaintiff on the basis that the entire sad sequence of events after the initial 
right hip replacement is ultimately a function of the misalignment that first time. 

[17] In the circumstances the application for absolution from the instance is refused. 
Costs of the application are costs in the cause. 

  

Nkosi and Another v Sugar Creek Trading 278 (Pty) Ltd and Others 
(23401/2013) [2016] ZAGPJHC 332 (13 December 2016) 

Onus of proof-two mutually destructive versions 

This trial is about whether four businessmen concluded a partnership, or whether 
their commercial arrangement was either some other contract, or none at all. The 
two plaintiffs contend for a partnership, but the second and third defendants deny it. 
The witnesses were the first and second plaintiffs, and the second defendant. The 
third defendant did not testify. The relief sought is for an appropriate declaratur, the 
statement and debate of an account, payment of what is found owing, and costs. 

Credibility and reliability 

[75]Thus far the probabilities have been considered. They generally favour, for 
reasons set out above, the notion that the parties had concluded a partnership 
agreement. How do the reliability and credibility of the witnesses assist in reaching a 
conclusion on this issue? 

[76]Not unexpectedly, the plaintiffs argued that the second defendant was thoroughly 
untruthful. The defendants in turn argued that the first plaintiff was a thoroughly 
unreliable and a bad witness, who was inclined to drift off into irrelevance when 
answering a question. They submitted that the second plaintiff, given particularly his 
misappropriation of the first defendant’s funds, had been exposed as dishonest. 

[77]There is a measure of truth in both parties’ submissions on this score.  The 
witnesses were inclined, not unusually, to favour their own case when testifying. I did 
think that the first plaintiff was inclined to drift when giving evidence, but this affects 
his reliability, not necessarily his credibility. 

[78]The second plaintiff was clearly knowledgeable in the field of financing. I accept 
his evidence that a banker would have preferred to have seen one businessman with 
an unimpeachable record backing the principal debtor rather than more individual 
lenders of doubtful creditworthiness. It is disconcerting the second plaintiff 
dishonestly misappropriated moneys of the partnership and I would prefer to accept 
his evidence only where it is corroborated. 

[79]The second defendant gave the impression of an impressive, if callous, 
businessman. His clear success is likely a function of taking control and brooking of 
no dissent. He is results oriented and driven. But this does not make him a good 
witness. I cannot accept that his version of the agreement reached between the 
parties would have carried the approval of the others, including of the third 
defendant. After all, why would the third defendant, or for that matter any of the other 
two, have agreed to take no upside at all in the business project when they had 
initiated it? It is unavoidable to conclude that the second defendant’s evidence on 
this score is not truthful.  
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Conclusion on existence of partnership 

[80]Looking back then on the probabilities and the witnesses’ credibility, I believe a 
partnership agreement has been shown to have been entered into at around March 
or April 2010. Clearly the four individuals had embarked upon a business venture. 
Clearly they all understood that they were each invested in that venture, and held a 
proprietary interest in it. 

[81]In my view, for the reasons elaborated upon earlier in this judgment, the 
probabilities favour the conclusion that the four parties regarded their arrangement 
as a binding partnership agreement. The first plaintiff would contribute his knowledge 
and expertise as a lawyer and business man; the second plaintiff his knowledge and 
expertise as a banker; the second defendant his capital strength; and the third 
defendant his general business knowledge and network.  They would conduct the 
business of office letting by a BEE lessor to government departments, and do so at a 
profit. 

[82]It follows that in my view the partnership agreement for which the plaintiffs 
contended is supported by the probabilities and the witnesses’ credibility, and was in 
fact concluded.  

 

[95]In the result I make the following order: 

(a) It is declared that a partnership existed between the two plaintiffs and the 
second and third defendants during the period 30 April 2010 and 30 
September 2012, and that the four individuals were equal partners. 

(b) It is declared that the shares in the first defendant were partnership assets. 

(c) The second defendant is directed within three months to render to the 
plaintiffs an account of the partnership business, which account must be 
supported by vouchers where appropriate, and must include: 

(i) A list identifying the assets and liabilities of the partnership as of 30 
September 2012; 

(ii) The income and expenditure of the partnership during the above-
stated period of the existence of the partnership; 

(iii) The capital accounts in the partnership of each of the four partners 
as of 30 September 2012; 

(iv) The sale on 24 January 2013 of the immovable property situated at 
36 Hamilton Street, Erf 1284 Arcadia, Tshwane, held under title deed 
T200221/2013; 

(v) The value of the said immovable property as of 30 September 2012; 

(vi) The reasonable costs of preparing the said partnership accounts 
must be reckoned as a partnership debt; 

(vii) The net asset value of the partnership. 
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(d) If the parties are unable to agree the said partnership accounts within 
three months of them having been rendered, the parties are permitted to 
approach the court on notice of motion for the appointment of a liquidator to 
undertake the preparation of the partnership accounts with power, acting not 
as an arbitrator but as an expert, to settle the accounts and any differences 
that might arise between the parties in relation to the said accounts. 

(e) The second defendant is directed to pay to each of the first and the second 
plaintiffs, 25% of the net asset value of the partnership within 15 (fifteen) days 
of the said account being agreed between the parties or settled by the 
liquidator or, where necessary, by order of court. 

(f) The costs of the action, including the costs of the opposed application and 
any other reserved costs, are to be paid by the second and third defendants, 
jointly and severally. 

Kaknis v Absa Bank Limited & another (08/16) [2016] ZASCA 206 (15 December 
2016) 
National Credit Act 34 of 2005: section 12B(1)(b) inserted by National Credit 
Amendment Act 19 of 2014: section has no retrospective application and did not 
invalidate the agreement relied upon by the respondents: summary judgment 
correctly granted.  
 

NDPP v Ramlutchman (677/15) [2016] ZASCA 202 (9 December 2016) 
 
Insolvent person as accused-Prevention of Organised Crime Act 121 of 1998 
(POCA) – confiscation order – locus standi of accused person whose estate was 
sequestrated ─ s 18(2) of POCA – misdirection by regional court – matter referred 
back to conduct enquiry in terms of s 18(6) of POCA. 

The respondent, Ishwarlall Ramlutchman was convicted in the Durban Regional 
Court sitting as the Special Commercial Crimes Court (the regional court) of 21 
counts of fraud and one count of corruption. The fraud charges were taken together 
for the purposes of sentence and he was fined R500 000 or ten years imprisonment. 
A further five years imprisonment was imposed and suspended for five years. In 
respect of the corruption charge, the respondent was sentenced to five years 
imprisonment which was suspended for five years. 

[2] The common cause facts giving rise to the convictions and sentences as gleaned 
from the statement in terms of s 112(1) of the Criminal Procedure Act 51 of 
1977handed in by the respondent at the regional court can be summarised as 
follows: In 2006 the respondent became aware of opportunities available through 
registration with the Construction Industry Development Board (CIDB) and decided 
to apply for a CIDB grading in order to tender for projects advertised by the 
Department of Public Works KwaZulu-Natal (DPW KZN). By operation of law, it was 
necessary for contractors tendering for DPW KZN contracts to register with the CIDB 
and obtain a grading. The CIDB grading awarded to a contractor determines the size 
and value of the DPW KZN contracts for which he could qualify. 

As the respondent sought the assistance of a person who had previously obtained a 
CIDB grading or who had assisted contractors in obtaining a CIDB grading in this 
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regard, he approached Pat Singh, an accountant and Sandile Ntuli of Sinamandia, a 
construction company. 

The respondent then requested the above persons to make the necessary 
arrangements to obtain a grading of 7GD or 7CE for him, which would entitle him to 
tender for large projects. When the respondent made this request he knew that 
neither he, nor his alter ego AC Industrials Sales & Service (AC), met the 
requirements for a 7GB or 7CE grading in that he did not have the required track 
record, nor did he have any qualified professionals in his employ. It is undisputed 
that the respondent knew that his conduct was unlawful, and that but for the higher 
grading he would not have qualified for large tender contracts. As a result of this 
fraudulent grading, the respondent succeeded in securing sixteen construction 
contracts in respect of which the total amount of R52 190 224.88 was paid to the 
respondent. 

[3] As a result of the respondent’s convictions and sentences the National Director of 
Public Prosecutions (NDPP) applied to the regional court to confiscate the amount of 
R52 million in terms of s 18 of the Prevention of Organised Crime Act 121 of 1998 
(POCA). Section 18(1)(a) deals with circumstances under which a court may grant 
the confiscation order. It provides as follows: 

‘(1) Whenever a defendant is convicted of an offence the court convicting the 
defendant may, on the application of the public prosecutor, enquire into any benefit 
which the defendant may have derived from – 

(a) that offence; 

(b) . . . 

(c) . . . 

and, if the court finds that the defendant has so benefited, the court may, in addition 
to any punishment which it may impose in respect of the offence, make an order 
against the defendant for the payment to the State of any amount it considers 
appropriate and the court may make any further orders as it may deem fit to ensure 
the effectiveness and fairness of that order.’ 

[4] In brief the section provides that after convicting a person of an offence, a court 
may on application by a public prosecutor enquire into whether a benefit has been 
derived from that offence or from related criminal activity and if the court finds that a 
benefit has risen it may make an order for the payment to the State of any amount it 
considers appropriate. 

[5] Acting in terms of s 18(3) of POCA the regional magistrate initiated an enquiry 
into the question whether the respondent has received a benefit from the offences of 
which he had been convicted. The purpose of the enquiry, which is twofold, is that 
the court first has to determine whether to make an order against the defendant for 
the payment to the State of an amount of money it considers appropriate. And 
secondly, it must determine the appropriate amount to be paid. A confiscation order 
is a civil judgment for payment to the State of an amount of money determined by 
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the court and is made by the court in addition to a criminal sentence. The order that 
a court may make in terms of chapter 5 is not for the confiscation of a specific object, 
but an order for the payment of an amount of money to the State. 

[6] Section 12(3) of POCA provides that for the purposes of chapter 5, ‘a person has 
benefited from unlawful activities if he or she at any time, whether before or after the 
commencement of POCA, received or retained any proceeds of unlawful activities’. 
‘Proceeds of unlawful activities’ are in turn broadly defined in s 1 of POCA as: 

‘. . . any property or any service, advantage, benefit or reward which was derived, 
received or retained, directly or indirectly, in the Republic or elsewhere, at any time 
before or after the commencement of this Act, in connection with or as a result of any 
unlawful activity carried on by any person, and includes any property representing 
property so derived.’ 

[7] In the exercise of its discretion to make a confiscation order a court must have 
regard to the main objects of the legislation, which is to strip criminals of the 
proceeds of their criminal conduct. To this end the legislature has, in chapter 5 of 
POCA, provided an elaborate scheme to facilitate such stripping. This chapter deals 
with the making of confiscation orders by a criminal court at the end of a criminal 
trial. The purpose of chapter 5 is to ensure that no person can benefit from his or her 
wrongdoing. This court in National Director of Public Prosecutions v 
Rebuzzi (94/2000) [2001] ZASCA 127 (23 November 2001) held that the primary 
object of a confiscation order is not to enrich the State, but rather to deprive the 
convicted person of ill-gotten gains. The function of the court in this scheme is to 
determine the benefit from the scheme, its value in monetary terms and the amount 
to be confiscated. 

[8] As a result of the application for the confiscation order the NDPP and the 
respondent agreed to a draft order before the regional magistrate regulating further 
conduct of the application for the confiscation order. The prosecutor filed written 
statements in terms of s 18(6)(a)(iii) read with s 21(1)(a) of POCA, dealing with 
information relating to the ‘determination of the value of a defendant’s proceeds of 
unlawful activities’. On the other hand the respondent agreed in terms of 
s 18(6)(a)(iv) read with s 21(3) of POCA to tender to the court a statement in writing 
under oath or affirmation by him relevant to the court’s determination of the amount 
which may be realised. The prosecutor filed a reply to the respondent’s answer. In 
addition the parties agreed to give notice to interested persons who may have an 
interest in the property sought to be realised, to allow such person/s to make 
representations to the court in connection with the realisation of that property in 
terms of s 20(5) of POCA. These statements formed part of the record before the 
high court and are also part of the record before us. 

[9] It is not in dispute that the respondent has benefited from the offences that he has 
been convicted of and also that his criminal activity is sufficiently linked to these 
offences. What is in dispute is the amount of the benefit to be confiscated. In this 
regard various competing arguments were advanced by the parties as to the 
approach to be adopted in determining what constitutes a benefit in terms of the 
POCA. 
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[10] It was the appellant’s case that the value of the respondent’s proceeds of 
unlawful activities amounted to R52 190 224.88 and this amount, it contended, was a 
benefit which in terms of s 12(3) of POCA was liable to be confiscated. 

[11] The respondent contended that only the nett proceeds constitute a benefit under 
POCA and that since the appellant had failed to establish the precise amount of the 
nett proceeds an order for the confiscation was incompetent. The regional court 
agreed with the respondent's contentions and dismissed the application. Aggrieved 
by that decision the appellant appealed to the high court and relied principally on the 
same arguments which it advanced before the regional court. 

The high court 

[12] The high court agreed with the respondent and upheld the regional magistrate’s 
findings and concluded that the entire contract amount received by the respondent 
as proceeds of unlawful activities, could not be regarded as a benefit because it was 
not exclusively a gain or profit. In other words it held that the costs of the 
construction component of the proceeds could not rationally be equal to a gain or 
benefit. The high court adopted an approach that to treat the gross proceeds as a 
benefit would result in the State being unjustly enriched at the expense of the 
respondent and this would be disproportionate and result in the respondent paying 
more than the amount which he benefited from and which is prohibited under s 18(2) 
of POCA. The high court reasoned that it is absurd to seek an order for the full value 
of the sum total of the contract sums, knowing fully well that the projects were 
completed and that ownership of the buildings had been transferred to the DPW KZN 
and that the latter was enjoying its use and not the respondent. 

[13] Dissatisfied with what it considered to be the insufficient evidence regarding the 
exact amount of the benefit sought to be confiscated, the high court dismissed the 
appellant's appeal. This appeal is with the special leave of this court. 

The issues on appeal 

[14] The estate of the respondent was finally sequestrated on 2 July 2015. The 
appellant gave notice to the trustees of his estate of the intention to continue with 
these proceedings in terms of s 75(1) of the Insolvency Act 24 of 1936. The 
trustees elected to abide the decision of this court. Thus, there is no need to join the 
trustees as parties to these proceedings. The appellant, however, filed an application 
in this court for an order that the trustees be substituted for the respondent. This 
application was based on the proposition that, as a result of his sequestration, the 
respondent has no locus standi in this matter. 

[15] The preliminary issue in this appeal is therefore whether the respondent has 
locus standi to participate in these proceedings, notwithstanding the fact that his 
insolvent estate has been sequestrated. The main issue on the merits is whether the 
benefit envisaged by sections 12(3) and 18(1) of POCA in the context of this matter 
is the gross contract value of R52 190 224.88 or the fruits of the unlawful activity 
which accrued to the respondent. Allied to this issue is whether the value of the 
respondent's benefit was sufficiently established and whether the regional court was 
precluded by the provisions of s 18(2) of POCA from making a confiscation order. 
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Locus standi of the respondent 

[16] The NDPP argued that on the appointment of his trustees the respondent was 
precluded from further participating in this appeal. The contention advanced was that 
his estate had been taken out of his control and now vested in the trustees and 
therefore the only persons competent to deal with his estate, to administer it, to sue 
in respect of it or to defend action concerning it are the trustees and not the 
respondent (insolvent). The argument advanced by the NDPP is that because the 
trustees elected to abide the decision of this court the respondent has no locus 
standi to bring or defend actions connected with his estate in the absence of any 
irregularity on the part of the trustees. Dissatisfied with the stance adopted by the 
trustees the respondent argued that he retained locus standi because his interests 
were not protected. 

[17] It was correctly submitted on behalf of the respondent that his legal disability 
(insolvency) does not divest him of his right to deal with matters connected to his 
estate where the trustees, as in the instant case, have expressed a reluctance to 
participate in the proceedings. In my opinion he has a reversionary interest in the 
estate. The argument advanced is that because he is the person enumerated 
in s 18 of POCA against whom the order of confiscation may be granted if the court 
is satisfied, he should be afforded an opportunity to deal with the order contemplated 
in s 18 of POCA in so far as it affects him. 

[18] The respondent’s argument relates to the trustees’ reluctance to participate in 
the proceedings. It is unconscionable that the respondent, with a direct and 
substantial interest in the outcome of this litigation, would be denied an opportunity 
to safeguard his interests. In terms of s 34 of the Constitution he has a right to have 
his dispute resolved before a court. I agree with the respondent that an insolvent 
always possesses a residuary interest in his estate and does not have to show 
irregularity or illegality to enforce or protect his rights. It is sufficient if the respondent 
has a direct and substantial interest in the outcome of these proceedings (see Zulu & 
others v Ethekwini Municipality & others [2014] ZACC 17; 2014 (4) SA 590 (CC) at 
para 16-23). It is undisputed that if the respondent is successful in this appeal his 
estate will dramatically change because his liabilities will be greatly reduced and his 
prospects of applying for rehabilitation will be enhanced. For the aforementioned 
reasons the application of the NDPP has no merit and falls to be dismissed. 

The proper approach on appeal to the exercise of the discretion by a regional 
court in terms of s 18 of POCA 

[19] I now turn to consider whether the regional court exercised a proper discretion in 
terms of s 18(1) of POCA when refusing the confiscation order. 

[20] In view of the fact that there is a close connection between the criminal 
conviction and the confiscation order, the discretion conferred upon a court by s 18 is 
a discretion to determine the amount that it should order a defendant to pay. That 
determination is made once the court has convicted the defendant of a criminal 
offence and at the same time imposes a sentence upon such a person. The 
presiding officer upon whom the discretion is conferred by statute is normally the 
presiding officer who has presided over the criminal trial and had sentenced the 
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accused. Such a judicial officer would have heard all the evidence and the 
arguments in the criminal trial and would, in the circumstances, have been appraised 
of all the issues in the case. Consequently the discretion to deal with the confiscation 
order is analogous to the discretion to determine the proper sentence to be imposed 
in criminal proceedings (see National Director of Public Prosecutions v Gardener & 
another [2011] ZASCA 25; 2011 (1) SACR 612 (SCA)). With that in mind the 
legislature sought to ensure that it would be that court which would determine the 
appropriate amount to be confiscated. It is only in instances where the presiding 
officer who convicted the defendant is absent or for any reason not available that 
another judicial officer may be appointed in his stead in terms of s 18(4) of POCA. 

[21] In approaching this question a court will bear in mind that the enquiry as to 
whether the proceeds should be confiscated is not the same enquiry to be 
undertaken when resolving disputes of facts in motion proceedings.  The purpose of 
confiscating proceeds of crime is to ensure that criminals realise that they cannot 
benefit from the ill-gotten gains and that crime does not pay. When considering the 
amount to be confiscated a court must have regard to the extent to which the 
property to be confiscated derived directly from the criminal activities. In certain 
instances, as in the present case, where the entire contract amount was not retained 
by the respondent, a balancing act must be done by a court in the exercise of its 
discretion to determine the precise amount to be confiscated. 

[22] In this court the NDPP argued that because the contract value was R52 million, 
it is that gross value which is a benefit which falls to be confiscated in terms of 
s 18(1) read with s 12(3) of POCA. The case for the NDPP is that the said sum is a 
benefit as defined in terms of s 1 of POCA. According to the Oxford English 
Dictionary the word ‘benefit’ means an ‘advantage or profit gained from something’. 
In support of its argument the NDPP relied on S v Shaik & others [2008] ZACC 
7; 2008 (2) SACR 165 (CC), where the court dealing with the interpretation of the 
word ‘benefit’ as in this case held that a person will have benefitted from unlawful 
activities if he or she has received or retained any proceeds of unlawful activities 
(see s 12(3) of POCA). It is thus clear that the word ‘benefit’ cannot be interpreted in 
isolation from the proceeds or unlawful activities. I agree with the appellant that 
in Shaik’s case the section was interpreted to mean that a confiscation order may be 
made in respect of any property that falls within the broader definition and is not 
limited to the nett amount. I agree, therefore, that the amount of R52 million paid to 
the respondent falls within the wide meaning of benefit. Both the regional court and 
the high court erred in this regard. Whether it was appropriate in the circumstances 
of this matter to make a confiscation order in that amount, is of course another 
matter. 

[23] It is common cause and was rightly conceded by the NDPP that the respondent 
had utilised approximately 90 per cent of the sum of R52 million to construct the 
buildings which on completion he handed over to the DPW KZN. It is thus clear that 
if the entire amount is declared confiscated there would be no rational connection 
between the amount R52 million and the confiscation order. In the circumstances it 
would be unjust to grant a confiscation order for the full amount of the contract. As a 
matter of fact the projects were completed by the respondent and ownership of the 
building now vests with the DPW KZN. It cannot be denied that the DPW KZN is 
utilising and enjoying the benefits of the buildings completed by the respondent. It 
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would seem to me that the cost of the construction component of the proceeds 
received is, in the circumstances of this case, a materially relevant factor to the 
exercise of the discretion in respect of a confiscation order. The respondent, in his 
answering affidavit, stated that his capital outlay was more than 90 per cent and his 
profits less than 10 per cent. This was not disputed by the NDPP. 

[24] What constituted the appropriate amount for confiscation, is the primary issue in 
this appeal. The regional court and the high court were not persuaded that sufficient 
evidence had been placed before them to make an appropriate confiscation order. 

[25] Before us, the submission of the appellant was that the regional court should 
have made a confiscation order in the amount of R5,7 million or R5,2 million. In the 
alternative the submission made on behalf of the appellant was that the jurisdictional 
requirements of s 18(6) of POCA requires a judicial officer to direct and control the 
enquiry in such a manner so as to enable him or her to determine the appropriate 
amount of confiscation. The contention advanced was that having regard to the 
common cause facts that (a) the proceeds of the contracts were approximately 
R52 million; (b) the curator valued the realisable assets at approximately R5.7 million 
which valuation was not disputed; (c) that the respondent had made a profit; (d) on 
the respondent's version the profit was between 0 per cent - 10 per cent, it was 
incumbent upon the regional magistrate to call for such evidence as may be 
necessary to assist her in determining the precise amount to be confiscated. In this 
regard the appellant persisted with its argument that the magistrate should have 
directed the State and the defendant (respondent) to tender statements in 
connection with any matter relating to the enquiry into the benefits and also to 
ensure that all persons holding any interests in the realisable property be given an 
opportunity to make representations in connection with the realisation of the 
property. 

[26] The respondent, on the other hand argued that because the appellant had the 
machinery to place the necessary evidence before the regional court, the regional 
magistrate cannot be criticised for the appellant’s ineptitude and urged upon us to 
uphold the findings of the regional court which were endorsed by the high court. 

[27] It is clear to me that such an enquiry was not performed by the regional 
magistrate. Instead she approached the enquiry as if it were similar to an application 
under the Uniform Rules of the Court. Section 18(2) sets two bases for calculating 
the upper limit of the amount that may be confiscated. The first which is relevant for 
the purpose of this case is the amount ordered to be confiscated may not exceed the 
value of the proceeds of the offences or related criminal activities as calculated in 
accordance with chapter 5 of POCA. This calculation is obviously based on the 
definition of the proceeds of unlawful activities as set out in POCA. Section 19(1) of 
POCA is also relevant in assisting a court in calculating the value of the proceeds to 
be confiscated. It provides: 

‘Subject to the provisions of subsection (2), the value of a defendant’s proceeds of 
unlawful activities shall be the sum of the values of the property, services, 
advantages, benefits or rewards received, retained or derived by him or her at any 
time, whether before or after the commencement of this Act, in connection with the 
unlawful activity carried on by him or her or any other person.’ 
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[28] The regional magistrate paid lip service to the provisions of the above section 
when she dismissed the appellant's claim and lost sight of the fact that the purpose 
of the enquiry is twofold: first, the court has to decide whether to make an order 
against the defendant for payment to the State of an amount of money; and, 
secondly, it must determine the appropriate amount to be paid. The enquiry under 
s 18(1) does not impose an onus on the appellant. An enquiry in terms of s 18(1) 
should be contrasted from an application for a forfeiture order in terms of Part 3 of 
Chapter 6 of POCA. In the latter case the prescribed procedure is akin to a civil 
application (s 48) and it is specifically provided the application should only be 
granted on proof of a balance of probabilities (s 50). To the extent that it was found 
in York Timbers (Pty) Ltd v National Director of Public Prosecutions 2015 (3) SA 
122 (GP) para 53 that s 18(1) places a true onus on the State, I respectfully 
disagree.   What the section provides is that the presiding officer must have regard to 
all the evidence and facts placed before him or her before making an appropriate 
order. If the presiding officer is not satisfied with the evidence placed before him (as 
the regional magistrate was), to make a confiscation order, he or she is entitled to 
call such further evidence as may be necessary to assist him or her. In the present 
matter the regional magistrate did not do so. There was clearly insufficient 
information to make a determination and this is borne out by the fact that the 
appellant’s forensic investigator, Mr Akbar Ally (Ally) in the replying affidavit stated as 
follows: 

‘I have no knowledge that 90% of the contract price was for material, labour and 
costs and that 10% of the contract price was the Defendant’s profit. I am aware that 
investigations are being conducted in this regard. I intend to supplement this 
averment once such investigation is completed. 

I submit that it is irrelevant (in determining the value of the proceeds of the 
Defendant’s unlawful activities) whether the payment of R52 million was for re-
imbursements for materials, labour and costs or whether the said payment was 
towards the defendant's profit.’ 

Ally provided no assistance to the court. It is abundantly clear that by the time the 
confiscation enquiry was held he had not conducted investigations into the capital 
outlay and/or profit. A court can only determine whether the proposed confiscation 
order exceeds the value of the defendant’s proceeds if it knows the value of the 
proceeds. It is only when all the relevant facts are before the court that it will be in a 
position to do so. Absent any determination the regional court was in the dark about 
the precise amount that was sought to be confiscated. 

[29] There is no doubt that what was placed before the regional magistrate was 
insufficient for a proper determination. It must be borne in mind that the respondent 
contended that his profit for the considerable time and effort, which he invested in 
the project, was less than 10 per cent of the total amount paid to him. The profit 
margin falls peculiarly within the knowledge of the respondent and he appears to be 
deliberately vague in this regard. On the other hand the appellant conceded that the 
capital outlay was approximately 90 per cent. There was clearly lack of unanimity 
regarding the amount sought to be confiscated. In terms of s 18(6) it behoved the 
regional magistrate to adjourn the proceedings on such terms as she deems fit and 
call for additional evidence. It is plain to me that the regional magistrate did not apply 
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the provisions of the latter section fully. Once the magistrate was of the view that no 
clear evidence was presented as to the exact amount of the profit, she ought to have 
adopted a more robust approach and invoked the provisions of s 18(6)(b) of POCA 
and sought additional evidence. Instead she adopted a supine attitude and 
dismissed the case on the basis that the appellant failed to discharge an onus. 

[30] The regional magistrate materially misdirected herself by placing an onus on the 
appellant and by failing to call for additional evidence in terms of s 18(6) of POCA. 
Therefore no proper enquiry was conducted prior to the dismissal of the application. 
These misdirections entitled this court to interfere with the regional court’s exercise 
of its discretion. In the circumstances it will be proper if the matter is remitted to the 
regional court to conduct an enquiry in terms of s 18(6) of POCA. 

Costs 

[31] Both parties achieved a measure of success on appeal. In my view it is fair and 
just that no order be made in respect of the costs of the appeal. 

[32] I therefore make the following order: 

1 The application for the substitution of the respondent is dismissed with costs. 

2 The appeal succeeds to the extent that the order of the high court is set aside and 
replaced with the following: 

‘The matter is remitted to the Durban Regional Court sitting as Special Commercial 
Crimes Court to conduct an enquiry in terms of s 18(6) of the Prevention of 
Organised Crime, Act 121 of 1998.’ 

3 There is no order as to costs of the appeal. 

 

Gwababa v S (1290/16) [2016] ZASCA 200 (7 December 2016) 
 
Leave to appeal – refusal of application by two judges of the SCA in terms of s 17(2) 
of the Superior Courts Act 10 of 2013 – application to the President of the SCA in 
terms of s 17(2)(f) to refer the decision to the court for reconsideration and, if 
necessary, variation – a grave injustice constitutes exceptional circumstances. 

ORDER 

On appeal from: North Gauteng High Court, Pretoria (Bam J, sitting as court of first 
instance): 

1.       Condonation is granted to the applicant for the late filing of his application. 

2.       The decision of this court dated 25 August 2016 dismissing the applicant’s 
application for special leave to appeal against his conviction and sentence is referred 
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to the court of reconsideration and, if necessary, variation, in terms of s 17(2)(f) of 
the Superior Courts’ Act 10 of 2013. 

3.       The applicant is directed to lodge with the registrar of this court six (6) copies 
of his application in terms of s 17(2)(f) of the Superior Courts’ Act 10 of 2013, as 
well as six (6) copies of his initial application (case no. 578/16) to this court for 
special leave to appeal, within one month of the date of this order and thereafter to 
comply with the rules of this court relating to the conduct of appeals. 

JUDGMENT 

MAYA AP 

[1] This judgment concerns an unopposed application lodged in terms of s 17(2)(f) of 
the Superior Courts Act 10 of 2013 (the Act). The applicant, Mr Loyiso Gwababa, 
was the sixth accused in a criminal trial in the Gauteng Division of the High Court, 
Pretoria (Bam J), in which he, together with eight others, were all convicted as 
charged on 25 August 2015 and each sentenced, on 11 November 2015, to 15 
years’ imprisonment. Accused 9 was found not guilty and discharged. The 
applicants’ application for leave to appeal was dismissed on 11 December 2015. 

[2] However, on 24 May 2016 this court granted the erstwhile accused 4, Mr 
Bonginkosi Mdluli, special leave to appeal against his conviction and sentence. And, 
on 13 September 2016, the Acting President of the court, in Malele v S (723/16) 
and Ngobeni v S (724/16) ZASCA 115, referred to the court for reconsideration and, 
if necessary, variation a prior order of this court dismissing the application for special 
leave to appeal against conviction and sentences of the erstwhile accused 1 and 5, 
in terms of s 17(2)(f) of the Act. 

[3] On 25 August 2016 two judges of this court dismissed the applicants’ application 
for special leave to appeal against his conviction and sentence, in case 578/2016. 
He now seeks a referral to the President of this court of that order for reconsideration 
in terms of s 17(2)(f) of the Act, and if necessary, variation and the condonation of 
the late filing of the application. 

[4] The applicant relies heavily on the fact that Mr Mdluli was granted special leave to 
appeal to the Full Court of the Gauteng Division against his conviction and sentence 
upon facts and questions of law similar to those upon which his own conviction and 
sentence were based and that former accused 1, 5, 7 and 8 were successful in their 
applications in terms of s 17(2)(f). 

[5] As was pointed out in Malele v S, the fact that the applicant’s former co-accuseds’ 
applications for leave to appeal were successful does not necessarily mean that he 
should, without more, also be granted leave to appeal. I am enjoined to determine 
his application on its own merits and consider if the applicant has established 
exceptional circumstances warranting the reconsideration and, if necessary, 
variation of the order refusing him special leave. 

[6] In its judgment the trial court set out the summary of the substantial facts relating 
to the murder charge as follows: 
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‘[I]t is all alleged that on [26 February 2013] the deceased [Mr Silvesta Jossefa 
Marcia], a taxi driver, was confronted by accused 1 and 2 concerning a traffic rule 
violation, in that he was obstructing other traffic. An argument ensued during which 
the deceased’s driver’s licence was taken and his vehicle attached. Back-up 
assistance of about 6 other policemen was obtained. The deceased was handcuffed 
to a police bakkie whilst his body remained outside. The police vehicle then drove off 
dragging the deceased behind it, with another police vehicle following. Between the 
time of the deceased being dragged and the time he was booked in at the Daveyton 
Police Station, the deceased sustained injuries to which he succumbed whilst in 
custody. It was further alleged that, at all relevant times the accused acted with a 
common purpose.’        

[7] The trial court recorded the ‘final diagnostic analyses on the cause of death’ to 
include the following: 

‘(i)        Back lap dissection on second post mortem showed extensive soft tissue 
injuries which in a dark-skinned person would not be apparent. 

(ii)        the scrotal evasion technique from inside the pubes showed injuries to the 
testes which were not visible from the outside examination. 

(iii)       The toxicology results done by Dr G Perumal states as follows: Cerebral 
oedema and generalised congestion of the brain and lungs. 

The pathologist, Dr Solly Skhosana, concluded that the cause of the deceased’s 
death was ‘extensive soft tissue injuries and hypoxia’. 

[8] In relation to the time and place where the injuries were sustained by the 
deceased, the trial court said (at para 46): 

‘Apart from the soft tissue injuries the deceased could have sustained during the 
struggle, [ie during the arrest] it is clear that no other injury was directly inflicted by 
the policemen [accused 1 and 2].’ 

And further: 

‘Accordingly, it has to be inferred that the majority of the injuries could only have 
been sustained during the dragging episode and later in the cells. It necessarily 
follows that the fact that blood was later noticed in the bakkie means that the 
deceased was probably bleeding from an injury sustained during the dragging 
episode.’ 

[9] Regarding the applicant, the trial court recorded the following. The applicant was 
a member of the back-up squad. He accompanied accused 1, 5 and 4 to the scene 
where accused 1 pointed out the deceased, who was encircled by a crowd. The 
applicant instructed the deceased to get into the police bakkie and when he refused 
he grabbed him by his belt, assisted by accused 2. The deceased resisted and 
during the ensuing struggle both the deceased and the applicant fell down. Accused 
5 succeeded to put handcuffs on only one hand of the deceased. The applicant then 
managed to cuff both hands of the deceased’s body with another pair of hand cuffs. 
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But because he resisted arrest it was impossible to cuff his hands behind his back in 
accordance with the relevant standing order. The crowd also contributed to the 
chaos by threatening to burn the police vehicle. The policemen finally managed to 
get the deceased into the bakkie with his hand cuffed in front of his body, but in a 
position above and behind his head secured to the leg of a bench inside the bakkie. 
At that stage several policemen were moving about behind the bakkie. More 
members of the community, shouting and causing a ruckus, gathered and 
surrounded the bakkie and in the melee, a shot was fired, apparently in the air. 
Accused 8 tried to pick up the deceased’s right leg. The applicant reversed the 
bakkie for a short distance, causing the deceased’s upper body to be pushed partly 
underneath the rear of the bakkie. Accused 7 went to the driver’s side of the bakkie, 
stood near the driver’s door for a short while and walked away. At that time, the 
window of the driver’s door of the bakkie was open with accused 6’s elbow visible. 
The applicant then drove off, dragging the deceased behind it. As the vehicle drove 
off, accused 2 and 8 picked up the deceased’s legs and moved with the bakkie for a 
short distance, but fell behind when the vehicle increased its speed. The bakkie, 
dragging the deceased behind it, drove away following by another police vehicle, 
driven by accused 4. 

[10] According to the applicant, he feared for his life and therefore only focussed only 
on the crowd and what was happening in front of him in order to get away to safety. 
For that reason he said he did not look at the rear view mirrors and drove on 
believing that the deceased was inside the bakkie until he noticed, when he was 
about 200 metres away, that his colleagues behind him were flickering their vehicle’s 
lights indicating that he must stop. It is only when he stopped that he discovered that 
the deceased, who did not appear to have sustained serious injury, had fallen out of 
the vehicle. The applicant assisted accused 4 to load him back in the bakkie. He 
delivered him at Daveyton police station and left him in the custody of the station’s 
police. 

[11] The trial court rejected the applicant’s version that he was unaware that the 
deceased was being dragged behind the bakkie as he drove away. Having 
considered the evidence before it the trial court found that ‘accused 2 to 8 assaulted 
the deceased in the cell, thereby seriously injuring him’. It also found that ‘[t]here can 
be no doubt that they foresaw that the injuries may result in his death’. 

[12] I agree with the observations made by the Acting President in Malele v S that 
the can be no doubt on the evidence that the deceased was assaulted after he had 
been placed in the police cell, where it was later discovered that he had died. But, 
the single witness to the assault, Warrant Officer Ngamlana, testified that when the 
deceased fell down inside the cell he was surrounded by the policemen (accused 2 
to 8) and that he could not see when was happening, but heard what sounded like 
open hand claps. It is therefore not clear from the judgment whether only one or 
more of the policemen inside the cell assaulted the deceased. The basis for the 
finding that ‘accused 2 to 8 assaulted the deceased in the cell’ is, therefore, not clear 
from the judgment of the trial court. 

[13] The trial court, however, made the following finding in respect of the dragging 
incident: 
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‘There can be no doubt that all the accused foresaw that in being dragged behind the 
bakkie the deceased would sustain serious injuries which could result in death, yet 
they persisted in their conduct of not stopping, or preventing it to continue, thereby 
clearly reconciling themselves with the event and the eventual result.’ 

[14] With respect, it seems doubtful that the doctrine of common purpose as 
enunciated in S v Mgedezi & others 1989 (1) SA 687 (A) at 705I-706B; S v Jama & 
others 1989 (3) SA 427 (A) at 536D-H; S v Thebus & another [2003] ZACC 12; 2003 
(2) SACR 319 (CC) was applied properly by the trial court in this matter and it is 
likely that another court may find differently in this regard. I also have a difficulty with 
the trial court’s rejection of the applicant’s version, that he only focussed ahead and 
relied on his colleagues behind the vehicle to ensure that everything was in order, as 
unrealistic and improbable’ taking into account the circumstances prevailing at the 
scene of the deceased’s arrest, including the threatening crowd and the quick 
succession of events. I also question the trial court’s conclusion that the applicants’ 
form of intent (mens rea) was dolus eventualis. In my view, another court might find 
differently. 

[15] But it is not necessary to say more on this aspect. In my view, and considering 
what has been said above, a grave injustice may otherwise result were I to refuse to 
refer the decision of 25 August 2016 dismissing the applicants application for special 
leave to appeal to the court for reconsideration and, if necessary, variation. That in 
itself constitutes exceptional circumstances enabling me, mero motu, to refer the 
decision of 25 August 2016 to the court for reconsideration. 

[16] In the result, I make the following order: 

1.       Condonation is granted to the applicant for the late filing of his application. 

2.       The decision of this court dated 25 August 2016 dismissing the applicant’s 
application for special leave to appeal against his conviction and sentence is referred 
to the court of reconsideration and, if necessary, variation, in terms of s 17(2)(f) of 
the Superior Courts’ Act 10 of 2013. 

3.       The applicant is directed to lodge with the registrar of this court six (6) copies 
of his application in terms of s 17(2)(f) of the Superior Courts’ Act 10 of 2013, as 
well as six (6) copies of his initial application (case no. 578/16) to this court for 
special leave to appeal, within one month of the date of this order and thereafter to 
comply with the rules of this court relating to the conduct of appeals. 

Zephan v De Lange (1068/2015) [2016] ZASCA 195 (2 December 2016) 
 
Summary judgment: in opposing summary judgment application a defendant must 
set out in the answering affidavit the facts which, it contends, constitute a bona fide 
defence: where all facts pleaded in the particulars of claim were admitted and no 
further facts alleged in answering affidavit the bona fide defence could be 
determined on the papers: contract: acceptance of a stipulatio alteri benefit by a third 
party: the agreement was enforceable against the second party: business rescue 
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proceedings relating to first party to a stipulatio alteri contract were irrelevant where 
the benefit had been accepted the third party. 

This appeal, with leave of the court a quo, is against a judgment of the Gauteng 
Division, Pretoria (Hiemstra AJ) in terms of which summary judgment was granted 
against the five appellants, jointly and severally, for R520 000 plus interest. The 
issue is whether, in view of the affidavits filed by the appellants in opposition to the 
summary judgment application, the court a quo was correct in granting summary 
judgment. More specifically, whether the facts set out in the appellants’ answering 
affidavit in opposition to the application for summary disclosed a bona fide defence. 

Nuance Investments v Maghilda Investments & others (189/2016) 
[2016] ZASCA 190 (1 December 2016) 
 
Prescription: No evidence that the appellant knew or could by the exercise of 
reasonable care, have acquired knowledge of the facts giving rise to the invalidity of 
the sale agreement before the effluxion of the three year period of prescription : 
Counterclaim : the individual registrations and transfers of ownership in the three 
individual portions of land with their own cadastral descriptions were effected by 
separate real agreements and were not prohibited by law. 

 I have read the dissenting judgment of Willis JA and regret that I cannot agree with 
him that the appellant, Nuance Investments (Pty) Ltd (Nuance) could, by the 
exercise of reasonable care, have acquired knowledge of the invalidity of the 
agreement well before the effluxion of the three year period of prescription. I also do 
not agree that Plan Practice, a firm of town planners which had initially acted on 
behalf of Maghilda Investments (Pty) Ltd (Maghilda) and Sanjont Trust but which, 
after the conclusion of the agreement subsequently acted for Nuance, must have 
known that the necessary consent was not obtained. Unlike Willis JA, I hold the view 
that the correspondence between the parties subsequent to the transfer shows that 
they were unaware that the relevant ministerial consent for the sale in terms of s 
3(e) of the Subdivision of Agricultural Land Act 70 of 1970 (the Subdivision Act) had 
not been obtained. To my mind the correspondence only shows that the parties 
concerned themselves about the further subdivisions of the land, and not ministerial 
consent for the sale. For the reasons that follow, I hold the view that all the parties to 
the sale agreement thought that the agreement was valid and that nothing could 
have alerted Nuance to the fact that the required written ministerial consent had not 
been obtained before the agreement was concluded. I also find that the respondents 
have failed to prove that the claim has prescribed. 

Deez Realtors v SA Securitisation Program (175/2016) [2016] ZASCA 194 (2 
December 2016) 
 
Practice: civil procedure: prescription: extinctive prescription: interruption of: service 
of summons on debtor by creditor claiming payment of a debt arising from contract: 
contract affording creditor two alternative remedies in the event of breach: creditor 
suing for accelerated payment of remaining instalments: amendment of particulars of 
claim to substitute damages claim for accelerated payments: meaning to be 
assigned to word ‘debt’: amendment not affecting essential character of the debt: 
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debt remaining the same in substance: section 10(1) and 15(1) of the Prescription 
Act 68 of 1969: word ‘debt’ of wider import than ‘cause of action’. 

 
 

 

 

 

 

 

 

 


