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3 Will section 89 of the Insolvency Act now be stronger than section 118? “any tax as defined in 
subsection (5) which is or will become due thereon in respect of any period not exceeding two years 
immediately preceding the date of the sequestration of the estate in question”? Two years?  

 
4 Correct! See section150  (1) Any person aggrieved by a final order of sequestration or by an order setting aside an 
order of provisional sequestration may, subject to the provisions of section 20 (4) and (5) of the Supreme Court Act, 1959 ( 
Act59 of 1959 ), appeal against such order.   (2) Such appeal shall be noted and prosecuted as if it were an appeal from a 
judgment or order in a civil suit given by the court which made such final order or set aside such provisional order, and all 
rules applicable to such last-mentioned appeal shall mutatis mutandis but subject to the provisions of subsection (3), apply to 
an appeal under this section. (3) When an appeal has been noted (whether under this section or under any other law), against 
a final order of sequestration, the provisions of this Act shall nevertheless apply as if no appeal had been noted: Provided 
that no property belonging to the sequestrated estate shall be realized without the written consent of the insolvent concerned.  
(4) If an appeal against a final order of sequestration is allowed, the court allowing such appeal may order the respondent to 
pay the costs of sequestrating and administering the estate. (5) There shall be no appeal against any Order made by the court 
in terms of this Act, except as provided in this section.  
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in s 344(f) as read with s 345(1)(c) of the 1973 Companies Act. Arabella Investments 
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respondents or their estates. Strutfast (Pty) Limited v Uys and Another (5675/2016) 
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Assets- warrant in terms of Section 69(3) of the Insolvency Act Herselman and 
Another v Matsepe N.O. and Others (4973/2014) [2017] ZAFSHC 209 (2 November 
2017)  

Assets-Cession — Validity — Third party paying bank amounts owed by judgment 
debtor — Bank ceding its rights in judgment to third party — Whether cession 



competent. BRAYTON CARLSWALD (PTY) LTD AND ANOTHER v BREWS 2017 (5) 
SA 498 (SCA) 

Assets-execution sale - property transferred by sheriff after provisional sequestration 
in terms of sale in execution-court set aside the transfer of the property even though 
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Ramlotan and Others (22478/2013) [2017] GJ (7 March 2017) 
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Schemes and Another (CCT139/16) [2017] ZACC 16 (6 June 2017) 

Assets-Municipal clearance certificate — Only applying to rates due for two years 
preceding application — Local authority not entitled to withhold rates-clearance 
certificate until payment of rates for remainder of financial year after application for 
such certificate — Local Government: Municipal Systems Ac 32 of 2000, s 118(1). 
NELSON MANDELA BAY MUNICIPALITY v AMBER MOUNTAIN INVESTMENTS 3 
(PTY) LTD 2017 (4) SA 272 (SCA)  
 
Assets-Municipal service charges — When due and payable — Payable at start of 
financial year in sense that obligation to pay fixed then but only due when 
municipality advising payee by way of written account what portion thereof due — 
Local Government: Municipal Property Rates Act 6 of 2004, ss 12, 13(1)(a) and 26 – 
28. NELSON MANDELA BAY MUNICIPALITY v AMBER MOUNTAIN 
INVESTMENTS 3 (PTY) LTD 2017 (4) SA 272 (SCA)  
 
Assets-Municipal service charges — When payable — Meaning of 'rates payable as 
from start of . . . financial year' in Local Government: Municipal Property Rates Act 6 
of 2004, s 13(1)(a). NELSON MANDELA BAY MUNICIPALITY v AMBER 
MOUNTAIN INVESTMENTS 3 (PTY) LTD 2017 (4) SA 272 (SCA)  

Assets-sale of – section 387 -Liquidated company – Application by provisional 
liquidators – Authorisation of acceptance of offer to purchase assets of liquidated 
business Christensen NO and others v Tata Steel Limited and others 
[2016] JOL 36219 (KZD) 

Business rescue 

Business rescue – whether, when business rescue converted to liquidation, business 
rescue practitioner’s claim for remuneration and expenses enjoys a ‘super-
preference’ over all creditors, secured or unsecured – whether, when business 
rescue proceedings converted to liquidation proceedings, date of liquidation is date 
of commencement of business rescue proceedings or date liquidation application 
filed – whether business rescue practitioner’s claim for remuneration and expenses 
must be proved in terms of s 44 of the Insolvency Act 24 of 1936. Diener N.O. v 
Minister of Justice and Others (926/2016) [2017] ZASCA 180 (1 December 2017) 



Business rescue-Joinder of creditors in application to set aside business rescue 
plan-When application is made to set aside a business rescue plan, non-joinder of 
creditors is fatal to the application. Kransfontein Beleggings (Pty) Ltd v Corlink 
Twenty Five (624/2016) [2017] ZASCA 131 2017 (3) SA 539 (GJ) 

 
Business rescue — Moratorium on legal proceedings against company — 
Enforcement of suretyship — Sureties cannot claim benefit of moratorium — Absent 
specific provision in business rescue plan for sureties, their liability remaining 
unaffected by business rescue — Companies Act71 of 2008, s 133(1). NEDBANK 
LTD v ZEVOLI 208 (PTY) LTD AND OTHERS 2017 (6) SA 318 (KZP) 

Business rescue – whether, when business rescue converted to liquidation, business 
rescue practitioner’s claim for remuneration and expenses enjoys a ‘super-
preference’ over all creditors, secured or unsecured – whether, when business 
rescue proceedings converted to liquidation proceedings, date of liquidation is date 
of commencement of business rescue proceedings or date liquidation application 
filed – whether business rescue practitioner’s claim for remuneration and expenses 
must be proved in terms of s 44 of the Insolvency Act 24 of 1936.  Diener N.O. v 
Minister of Justice (926/2016) [2017] ZASCA 180 (1 December 2017) 
 
Business rescue-franchise agreement – Cancellation of – Effect of business rescue 
Schickerling NO and another v Chickenland (Pty) Ltd trading as Nando's 
[2017] JOL 39263 (GP) 

Business rescue – Business rescue plan – Application for amendment Stalcor (Pty) 
Limited v Kritzinger NO and others [2017] JOL 37785 (FB) 

 
Business rescue — Business rescue plan — Vote — Rejection — Application to 
court to set aside rejection vote on grounds of being inappropriate — Court's 
discretion to, upon such application, set aside vote if reasonable and just to do so — 
Not entailing that vote's inappropriateness first be established before court may set it 
aside — Entailing single enquiry into whether its setting aside reasonable and just, 
with reference to listed factors and all circumstances — Companies Act 71 of 2008, 
ss 153(1)(a)(ii), 153(1)(b)(i)(bb) and 153(7). FIRSTRAND BANK LTD v KJ FOODS 
CC 2017 (5) SA 40 (SCA)   
 
Business rescue — Business rescue plan — Vote — Rejection — Setting aside 
rejection vote — Effect — No further vote envisaged — Proposed business plan to 
be considered adopted by operation of law — Companies Act 71 of 2008, ss 
153(1)(a)(ii), 153(1)(b)(i)(bb), 153(2)(b) and 153(7). FIRSTRAND BANK LTD v KJ 
FOODS CC 2017 (5) SA 40 (SCA)   
 
Business rescue – Business rescue plan – Vote against – Appropriateness Ex partè: 
Target Shelf 284 CC (In Business Rescue); Commissioner, South African Revenue 
Service and another v Cawood NO and others [2017] JOL 37690 (GP) 
 
Business rescue – Business rescue plan – Vote against – Setting aside of vote 
Collard v Jatara Connect (Pty) Ltd and others [2017] JOL 38032 (WCC) 



 
Business rescue — Business rescue plan — Whether business rescue practitioners 
may reserve for themselves right to amend business rescue plan unilaterally, after it 
had been adopted — Such conduct prohibited by business rescue provisions of 
Companies Act 71 of 2008, in terms of which control over rescue proceedings 
exercised by democratic majority vote of creditors and affected parties. BOOYSEN v 
JONKHEER BOEREWYNMAKERY (PTY) LTD AND ANOTHER 2017 (4) SA 51 
(WCC) 

Business rescue — Commercial or factual insolvency no bar to business rescue — 
Constituting 'financial distress' for purposes of Act — Companies Act 71 of 2008, ss 
128(1)(f) and 131(4)(a). TYRE CORPORATION CAPE TOWN (PTY) LTD AND 
OTHERS v GT LOGISTICS (PTY) LTD (ESTERHUIZEN AND ANOTHER 
INTERVENING) 2017 (3) SA 74 (WCC)  
 
Business rescue — Disposal of property — Property over which third party has 
security or title interest — Rights of third party remaining intact pending full payment 
or provision of security by practitioner — Companies Act 71 of 2008, s 
134(3)(b). ENERGYDRIVE SYSTEMS (PTY) LTD v TIN CAN MAN (PTY) LTD AND 
OTHERS 2017 (3) SA 539 (GJ)  
 
Business rescue — Effect on contracts — Suspension of 'any obligation' arising from 
agreements — Scope of 'any obligation' — Including company's obligations 
contractually tied with reciprocal obligation of creditor under same agreement — 
Creditor retaining contractual remedies in event of such suspension but may not 
demand performance contrary to suspension — Companies Act 71 of 2008, s 
136(2)(a)(i). BP Southern Africa (Pty) LTD v Intertrans Oil SA (Pty) Ltd 2017 (4) SA 
592 (GJ)  
 
Business rescue — Effect on contracts — Suspension of 'any obligation' arising from 
agreements — Effect on cession of future book debts — Companies Act 71 of 2008, 
ss 134(3), 136(2)(a)(i) and 136(2A)(c). BP Southern Africa (Pty) LTD v Intertrans Oil 
SA (Pty) Ltd 2017 (4) SA 592 (GJ)  
 
Business rescue — Liquidation proceedings already initiated — Provisional liquidator 
appointed — Business rescue application will not suspend liquidation proceedings 
unless notice of application served on provisional liquidator — Companies Act 71 of 
2008, s 131(6). STANDARD BANK OF SOUTH AFRICA LTD v GAS 2 LIQUIDS 
(PTY) LTD 2017 (2) SA 56 (GJ)  
 
Business rescue — Moratorium on legal proceedings against company — Leave of 
court to commence or proceed with legal proceedings — Application for — Whether 
may be made by way of prayer in application to commence or proceed with legal 
proceedings, or must be made in separate application — Companies Act 71 of 2008, 
s 133(1)(b). BP Southern Africa (Pty) LTD v Intertrans Oil SA (Pty) Ltd 2017 (4) SA 
592 (GJ)  
 
Business rescue — Moratorium on legal proceedings against company — Leave to 
institute proceedings — Whether to be obtained by way of formal and substantive 
application, instituted separately from and prior to main proceedings instituted 



against company — Or whether leave might be sought as part of main proceedings 
— Answer depending on particular facts of matter — Court to exercise judicial 
discretion — Companies Act 71 of 2008, s 133(1)(b). BOOYSEN v JONKHEER 
BOEREWYNMAKERY (PTY) LTD AND ANOTHER 2017 (4) SA 51 (WCC) 

Business rescue – Setting aside of resolutions – Liquidation Commissioner for the 
South African Revenue Service v The Business Zone 983 CC and others and related 
matters [2017] JOL 37888 (WCC) 
 
Business rescue — Termination — Setting aside resolution to begin rescue and 
putting company into liquidation — Factors — Resulting unemployment — 
Companies Act 71 of 2008, s 132(2)(a)(i). BP Southern Africa (Pty) LTD v Intertrans 
Oil SA (Pty) Ltd 2017 (4) SA 592 (GJ)  
 
Business rescue – Termination of – Court’s discretion2001 Management Services 
(Pty) Limited and another v Anappa [2017] JOL 38029 (GP) 
 
Business rescue – Whether a vote by a creditor against the adoption of a proposed 
business rescue plan should be set aside – Section 153(7) provides for a court to set 
aside the vote on a business rescue plan, on application, if the court is satisfied that 
it is reasonable and just to do so – A court must first determine whether or not the 
vote was inappropriate and if so, invoke the provisions of section 153(7). Firstrand 
Bank Ltd v KJ Foods CC (in business rescue) [2017] 3 All SA 1 (SCA) 
 
Business rescue – Section 133(1) of the Companies Act 71 of 2008 – General 
moratorium on legal proceedings against a company in business rescue – 
Proceedings requiring either the written consent of the practitioner or the leave of 
this court before they could be commenced or proceeded with – While the leave of 
the court should ordinarily be obtained by way of a substantive application, in order 
to avoid unnecessary expense and formalism such application can properly be made 
as a part of the principal matter and can be heard in limine prior to the 
commencement thereof. Booysen v Jonkheer Boerewynmakery (Pty) Ltd (in 
business rescue) and another [2017] 1 All SA 862 (WCC)  

Business rescue- An application for business rescue suspends the powers of 
provisional liquidators in a winding up and revests the property of the company in the 
director of the company. Maroos v GCC Engineering (Pty) Ltd (36777/2017) [2017] 
GP (15 June 2017)  

Business rescue application – Non-service on provisional liquidator – Suspension of 
liquidation proceedings- The provisional liquidator was entitled to service of the 
application Standard Bank of South Africa Limited v Gas 2 Liquids (Pty) Limited 
[2017] JOL 37637 (GJ) 
 
Business rescue order – Appeal – Suspension of order – Application for order not to 
be suspended Al Mayya International Limited (Bvi) (Formerly Al Mayya South Africa 
Ltd (Bvi) v Valley of the Kings Thaba Motswere Proprietery Limited (carrying on 
business at Thaba Mtsweri, Thabazimbi) and others [2017] JOL 38030 (EL) 
 



Business rescue plan – Failure to consult with shareholders – Interim interdict-must 
consult even though no voting powers Hlumisa Investment Holdings (RF) Ltd and 
another v Van der Merwe NO (in his capacity as duly appointed joint business 
rescue practitioner of African Bank Investment Limited) and others [2015] JOL 34326 
(GP) 

Business rescue plan-application to set aside-creditors not joined; non-joinder of 
creditors in an application to set aside a business rescue plan is fatal to the granting 
of that application. Golden Dividend 339 (Pty) Limited and another v ABSA Bank 
Limited [2016] JOL 36032 (SCA) 

Business rescue- Section 141(2)(c)(ii) of the 2008 Companies’ Act which provides 
that:- If  at anytime during business rescue proceedings, the practitioner 
concludes that- there is evidence, in the dealings of the company before the 
business rescue proceedings began, of “-(ii) “ reckless trading, fraud or other 
contravention of any law relating to the company, the practitioner must-(aa) “ forward 
the evidence to the appropriate authority for further investigation and possible 
prosecution…”- all what is required to do is to refer such evidence of impropriety to 
the relevant authorities for further investigation and where appropriate, for 
prosecution. Companies Act – directors- to pay damages-section 218(2) of the Act-
for contravening provisions of the Act-trading under “insolvent circumstances”-
directors  despite being in financial distress, went on to seek to increase its already 
strained liquidity Chemfit Fine Chemicals (Pty) Ltd t.a SA Premix v Maake and 
Others (5772/2016) [2017] ZALMPPHC 27 (1 September 2017) 

Business rescue –Vote by creditor against adoption of proposed business rescue 
plan –Section 153(7) – Companies Act 71 of 2008 – Court can set aside the vote on 
a business rescue plan on application – Court must be satisfied that it is reasonable 
and just to set aside vote on business rescue plan – Court must determine whether 
or not the vote was inappropriate before invoking provisions of section 153(7) 
Firstrand Bank Limited v KJ Foods CC (in business rescue) [2017] JOL 37728 (SCA) 

Business rescue-Creditors must be joined in an application to set aside a business 
rescue plan Golden Dividend 339 (Pty) Limited and another v ABSA Bank Limited 
[2016] JOL 36032 (SCA); (569/2015) [2016] ZASCA 78 (30 May 2016) 

Business rescue-joinder in dispute- BRP other than the statutory obligations referred 
to, does not acquire corresponding legal interest in the outcome of a lis between the 
directors and the company’s creditors. There is in this instance no relief sought 
against either Mike’s Chicken or the BRP appointed for it. Companies Act – 
directors- to pay damages-section 218(2) of the Act-for contravening provisions of 
the Act-trading under “insolvent circumstances”-directors  despite being in financial 
distress, went on to seek to increase its already strained liquidity Chemfit Fine 
Chemicals (Pty) Ltd t.a SA Premix v Maake and Others (5772/2016) [2017] 
ZALMPPHC 27 (1 September 2017) 

Business rescue-Moratorium-Section 133- general moratorium on legal proceedings 
against a company during business rescue proceedings-Consent of the business 
rescue practitioner is needed-applicants not consulted-prejudiced-interim interdict 
granted. Hlumisa Investment Holdings (RF) Ltd and another v Van der Merwe NO (in 



his capacity as duly appointed joint business rescue practitioner of African Bank 
Investment Limited) and others [2015] JOL 34326 (GP) 

Business rescue-plan- Vote against business rescue plan for ulterior purposes- set 
aside by the court Collard v Jatara Connect (Pty) Ltd (23510/2016) [2017} WCC (14 
March 2017) 

Business rescue-plan-determination that a vote was inappropriate-value judgment 
made after consideration of all the facts and circumstances FirstRand Bank Ltd v KJ 
Foods CC (In business rescue) (734/2015) [2015] ZASCA 50(26 April 2017) 

Business rescue-s 133(1) of the Companies Act 2008 is now barred from proceeding 
against the first defendant and hence the application against the first defendant is 
adjourned sine die, costs reserved. Nedbank Limited v Zevoli 208 (Pty) Ltd and 
Others (15698/2015) [2017] ZAKZPHC 22 (4 July 2017) 

Business rescue-sale of assets as an option-must be factually based Mtolo and 
Others Guilder Investments 10 (Pty) Ltd and Others (8706/2016) [2017] ZAKZDHC 6 
(2 March 2017) 

Business rescue-two applications-one for rescue one for liquidation-applicants to 
demonstrate that “there is a reasonable prospect for rescuing the company”- 
liquidation ordered Mtolo and Others Guilder Investments 10 (Pty) Ltd and Others 
(8706/2016) [2017] ZAKZDHC 6 (2 March 2017) 

Business rescue-Words and phrases – “business rescue” – Companies Act 71 of 
2008 – Defined as proceedings taken to facilitate the rehabilitation of a financially 
distressed company by providing for its temporary supervision and the management 
of its affairs, business and property, a temporary moratorium on the rights of 
claimants against the company (or in respect of property in its possession), and the 
development and implementation, if approved, of a plan to rescue the company by 
restructuring its business affairs, liabilities and equity in a manner that will maximise 
the likelihood of it continuing in existence on a solvent basis, or if this is not possible, 
which will result in a better return for creditors or shareholders than would otherwise 
result from its immediate liquidation. Booysen v Jonkheer Boerewynmakery (Pty) Ltd 
(in business rescue) and another [2017] 1 All SA 862 (WCC)  
 
 
Claims 

Claims-Creditors-claims-ranking -when company liquidated after business rescue Diener 
N.O. v Minister of Justice and Others (926/2016) [2017] ZASCA 180 (1 December 
2017) 

Claims — Expungement — Whether person may bypass s 407 and approach court 
directly to expunge claim — Companies Act 61 of 1973, s 407. WISHART NO AND 
OTHERS v BHP BILLITON ENERGY COAL SOUTH AFRICA (PTY) LTD AND 
OTHERS 2017 (4) SA 152 (SCA) 

Claims — Late proof — Part of s 44(1) allowing court or master to give leave for late 
proving of claim, applying in winding-up — Insolvency Act 24 of 1936, s 44(1) 



WISHART NO AND OTHERS v BHP BILLITON ENERGY COAL SOUTH AFRICA 
(PTY) LTD AND OTHERS 2017 (4) SA 152 (SCA) 

Claims-Preferent or administration costs-deduction of PAYE by liquidator of a 
company Pieterse v Master of the High Court Cape Town Case No (4909/15) 
Western Cape Division 

Claims-Proof- The presiding officer does not adjudicate upon the claim as a court of 
law, is not required to examine the claim too critically and only has to be satisfied 
that the claim is prima facie proved Papadogianis v Master of the High Court, 
Johannesburg and Others (2016/23003) [2017] ZAGPJHC 4 (3 February 2017) 

 

Close corporation  

Close corporation — Members — Cessation of membership — Unfairly prejudicial 
conduct — Order for acquisition of member's interest — Close Corporations Act 69 
of 1984, s 33 and s 49. DE KLERK v FERREIRA AND OTHERS 2017 (3) SA 502 
(GP)  
 

Company Law  

Company law – Piercing corporate veil – Test – There must be some misuse or 
abuse of the distinction between the corporate entity and those who control it which 
results in an unfair advantage afforded to the latter. Minister of Environmental Affairs 
v Recycling and Economic Development Initiative of South Africa NPC; Minister of 
Environmental Affairs v Kusaga Taka Consulting (Pty) Ltd [2017] 4 All SA 783 
(WCC) 
 
Company — Proceedings by and against — Derivative action — Leave — 
Requirements— Good faith — Ulterior purpose, while relevant, not constituting 
independent component of good faith — Companies Act 71 of 2008, s 165(5)(b). 
MBETHE v UNITED MANGANESE OF KALAHARI (PTY) LTD 2017 (6) SA 409 
(SCA) 
 
Company — Proceedings by and against — Derivative action — Leave — Onusand 
discretion of court — Applicant must establish requirements on balance of 
probabilities — But court retaining residual discretion to refuse relief — Companies 
Act 71 of 2008, s 165(5)(b). MBETHE v UNITED MANGANESE OF KALAHARI 
(PTY) LTD 2017 (6) SA 409 (SCA) 

Company law – private company with two shareholders holding all authorised and 
issued shares in company – majority shareholder three board nominees, minority 
two - application by majority shareholder to direct board in terms of s.61(12) of Act 
71 of 2008 to call shareholders’ meeting on failure of board to have called such 
under s.61(3) – shareholders’ to resolve whether company to sue minority for 
shareholder’s contribution - intended  shareholders’ meeting further to resolve to 
approve rights issue of portion of unissued authorised shares; CDH Invest NV v 



Petrotank South Africa (Pty) Ltd and Another (22312/2015) [2017] ZAGPJHC 324 
(17 November 2017) 

Company law-minority shareholders- s 49 of the Close Corporation Act 69 of 1984 
(‘CC Act’) and s 163 of the Companies Act 71 of 2008 Geffen and Others v 
Dominquez-Martin and Others (4501/2014) [2017] ZAWCHC 118 (17 October 2017) 

Company — Contracts — Freedom of contract — Restrictions — Disposal of whole 
or greater part of undertaking or assets of company — Directors may not dispose of 
whole or greater part of undertaking or assets of company without approval by 
special resolution at general meeting of shareholders — In appropriate 
circumstances doctrine of unanimous assent may apply — Companies Act 71 of 
2008, ss 112 and 115(2)(a). MORAITIS INVESTMENTS (PTY) LTD AND OTHERS v 
MONTIC DAIRY (PTY) LTD 2017 (5) SA 508 (SCA) 
 
Company — Oppressive conduct — What constitutes — Minority shareholders in 
company bringing action for relief from oppressive conduct on part of majority — 
Majority causing income to be diverted from company — Wrongfully using company 
funds to pay legal costs incurred by majority shareholders in resisting action — 
Causing company to enter into simulated retention agreements with employee, 
where true aim to fund shareholder's purchase of shares — Annual financial 
statements undervaluing assets to suppress share value — Conduct amounting to 
misuse of company funds to financial prejudice of minority — Lack of probity in 
manner affairs conducted — Conduct unfairly prejudicial to minority — Action 
granted — Companies Act 61 of 1973, s 252(1) and (3). DE SOUSA AND 
ANOTHER v TECHNOLOGY CORPORATE MANAGEMENT (PTY) LTD AND 
OTHERS 2017 (5) SA 577 (GJ) 
 
Company — Oppressive conduct — What constitutes — 'Unfair prejudice' —Test — 
Objective — Whether conduct fair or unfair depending on context — Effect of 
conduct being real issue — Requirement of 'prejudice' meant that conduct had to 
have harmed member in commercial, not merely emotional, sense — Companies 
Act 61 of 1973, s 252(1) and (3). DE SOUSA AND ANOTHER v TECHNOLOGY 
CORPORATE MANAGEMENT (PTY) LTD AND OTHERS 2017 (5) SA 577 (GJ) 
 

Company: Shareholders: Oppression: Oppressive or Unfairly Prejudicial Conduct: 
Section 252 of the Companies Act 61 of 1973: party entitled to remedy under s 252: 
member is someone whose name has been entered in the company’s register of 
members as contemplated in s 105 of the Companies Act. Locus standi: Beneficial 
owners of shares in a company not eligible to join as co-applicants with relevant 
nominees holding the shares on their behalf and subject to their instructions. Smyth 
and Others v Investec Bank Limited and Another (674/2016) [2017] ZASCA 147 (26 
October 2017) 
 

Companies Act – directors- to pay damages-section 218(2) of the Act-for 
contravening provisions of the Act-trading under “insolvent circumstances”-directors  
despite being in financial distress, went on to seek to increase its already strained 
liquidity Chemfit Fine Chemicals (Pty) Ltd t.a SA Premix v Maake and Others 
(5772/2016) [2017] ZALMPPHC 27 (1 September 2017) 



Companies act-“inappropriate” – Section 153(7) of the Companies Act 71 of 2008 
provides for a court to set aside the vote on a business rescue plan, on application, if 
the Court is satisfied that it is reasonable and just to do so, and a court must first 
determine whether or not the vote was inappropriate and if so, invoke the provisions 
of section 153(7) – Dictionary definition of “inappropriate” referring to something 
being unsuitable, improper, wrong, inadvisable, misguided, undesirable, misplaced 
Firstrand Bank Limited v KJ Foods CC (in business rescue) [2017] JOL 37728 (SCA) 

Companies-Section 75 (5) of Companies Act-"(5) If a director of a company. . . has a 
personal financial interest in respect of a matter to be considered at a meeting of the 
board, or knows that a related person has a financial interest in the matter, the 
director - (a)  must disclose the interest and its general nature before the matter is 
considered at the meeting; failure to disclose to the Board-financial interest in.  Stilko 
Security (Pty) Ltd and Another v Mooikloof Home Owners Association NPC 
(42948/2013) [2017] ZAGPPHC 311 (7 July 2017) 

Company law – Action by minority shareholders in company – Section 252 of the 
Companies Act 61 of 1973 – Providing remedy for members of a company in case of 
oppressive or unfairly prejudicial conduct – A member seeking relief must show that 
the conduct complained of is unfairly prejudicial, unjust or inequitable to that member 
or to some part of the members – Section 252(3) confers a wide discretion on the 
court to do what is considered fair and equitable in all the circumstances of the case, 
to put right and cure the unfair prejudice which a shareholder has suffered. De 
Sousa and another v Technology Corporate Management (Pty) Ltd and others 
[2017] 3 All SA 47 (GJ) 
 
Company law – Action by minority shareholders in company – Section 252 – 
Companies Act 61 of 1973 – Providing remedy for members of a company – 
Oppressive or unfairly prejudicial conduct – What must member seeking relief show 
– Conduct complained of is unfairly prejudicial, unjust or inequitable to that member 
or to some part of the members – Section 252(3) – confers a wide discretion on the 
court – Court must do what is considered fair and equitable in all circumstances of 
the case, – Court must do what is necessary to cure unfair prejudice which a 
shareholder has suffered De Sousa and another v Technology Corporate 
Management (Proprietary) Limited and others [2017] JOL 37907 (GSJ) 

Company law – Application for order directing directors to purchase fellow director’s 
shares – No evidence advanced in support of relief sought. Harilal v Rajman and 
others [2017] 2 All SA 188 (KZD)  
 
Company law – Appointment of directors – Articles of association – Shareholders’ 
agreement Verso Financial Services (Pty) Limited v Burger and others [2017] JOL 
38148 (WCC) 
 
Company law – Demand to company to institute proceedings in terms of section 
162 of the Companies Act 71 of 2008 to have four of the company’s directors 
declared to be delinquent directors – Application to set aside demand – Whether 
demand made out a cognisable claim for a declaration of delinquency on the 
grounds set forth in section 162(5)(c) of the Companies Act. Lewis Group Ltd v 
Woollam and others (2) [2017] 1 All SA 231 (WCC)  



Company law – Directors of company – Duties of – Extent of duties Kaimowitz v 
Delahunt and others [2016] JOL 37013 (WCC) 

 
Company law – Section 165 of the Companies Act 71 of 2008 – Section 
165(2)(a) entitling any shareholder or person entitled to be registered as a 
shareholder to serve a demand upon a company to commence or continue legal 
proceedings, or take related steps, to protect the legal interests of the company – 
Derivative action – Section 165(3) permits a company upon which such a demand 
has been served to apply to a court to set aside the demand only on the grounds that 
it is frivolous, vexatious or without merit. Lewis Group Ltd v Woollam and others (1) 
[2017] 1 All SA 192 (WCC) 

Company law- Words and phrases – “shareholder” – Section 1 of the Companies 
Act 71 of 2008 – A shareholder as defined in section 1 refers to the holder of a share 
issued by a company and who is entered as such in the certificated or uncertificated 
securities register, as the case may be. Lewis Group Ltd v Woollam and others (1) 
[2017] 1 All SA 192 (WCC) 

Company— Oppressive conduct — Relief — Exchange of shares — Requirements 
for order — 'Related person' — Who is — Valuation of interests — Companies Act 
71 of 2008, s 163(2)(e). DE KLERK v FERREIRA AND OTHERS 2017 (3) SA 502 
(GP)  
 
Company — Control — Related and interrelated persons and control — De facto 
control to materially influence policy — Assessment of — Companies Act 71 of 2008, 
s 2(2)(d). DE KLERK v FERREIRA AND OTHERS 2017 (3) SA 502 (GP)  
 
Company — Directors and officers — Director — Powers and duties — To 
participate in day-to-day management of company — Director not as of right entitled 
to do so — Companies Act 71 of 2008, s 66(1). KAIMOWITZ v DELAHUNT AND 
OTHERS 2017 (3) SA 201 (WCC)  
 
Company — Directors and officers — Directors — Declaration of delinquency — 
Through derivative action — Whether vexatious — Companies Act 71 of 2008, s 162 
and s 165. LEWIS GROUP LTD v WOOLLAM AND OTHERS 2017 (2) SA 547 
(WCC)  
 
Company — Directors and officers — Directors — Declaration of delinquency — 
Serious misconduct entailing dishonesty, wilful misconduct or gross 
negligence required — Companies Act 71 of 2008, s 162(5)(c) LEWIS GROUP LTD 
v WOOLLAM AND OTHERS 2017 (2) SA 547 (WCC)  
 
Company — Formation and constitution — Subscribers — Whether, without more, 
becoming members on company's incorporation — Whether, without taking up their 
subscribed-for shares, able to transfer their rights therein to third parties — 
Companies Act 61 of 1973, s 103(1). DU PLOOY NO AND OTHERS v DE 
HOLLANDSCHE MOLEN SHARE BLOCK LTD AND ANOTHER 2017 (3) SA 274 
(WCC)  
 



Company — Oppressive conduct — Relief — Minority shareholder's claim under old 
Companies Act — Prescription — Not 'debt' — Incapable of prescription —
Companies Act 61 of 1973, s 252. OFF-BEAT HOLIDAY CLUB AND ANOTHER v 
SANBONANI HOLIDAY SPA SHAREBLOCK LTD AND OTHERS 2017 (5) SA 9 
(CC)  
 
Company — Shares and shareholders — Shareholders — Appraisal rights of 
dissenting shareholders — Demand for payment of fair value for shares — 
Determination of fair value — Access to information via PAIA, while not specifically 
precluded, would add unnecessary parallel process to s 164 procedure — 
Companies Act 71 of 2008, s 164; Promotion of Access to Information Act 2 of 2000, 
s 50. LOEST v GENDAC AND ANOTHER 2017 (4) SA 187 (GP) 

Company — Shares and shareholders — Shareholders — Derivative action — Use 
of derivative action to obtain order declaring director delinquent — Two remedies 
distinct — Use of derivative action in delinquency proceedings, while not expressly 
forbidden, would be vexatious in absence of standing to proceed derivatively — 
Companies Act 71 of 2008, s 162 and s 165. LEWIS GROUP LTD v WOOLLAM 
AND OTHERS 2017 (2) SA 547 (WCC) 
 
Company — Shares and shareholders — Voting rights — Proxy — Appointment — 
Validity of provisions in memorandum of incorporation imposing time limits for valid 
appointment — Companies Act 71 of 2008, ss 15(1), 15(2)(d) and58(1)(a). BARRY v 
CLEARWATER ESTATES NPC AND OTHERS 2017 (3) SA 364 (SCA)  
 
Company — Shares and shareholders — Shareholders — Proceedings by and 
against — Action for damages by shareholder against directors of, and fellow 
shareholders in, company — Arising from breach of investment agreement entered 
between parties — Whether claims excluded by rule in Foss v Harbottle — Claims 
arising from breaches of obligations separate and distinct from any claim company 
might have — Others in respect of payments contrary to statute —  Rule not 
applying in circumstances. GIHWALA AND OTHERS v GRANCY PROPERTY LTD 
AND OTHERS 2017 (2) SA 337 (SCA) 

Company-Derivative action: Section 165(5)(b) of the Companies Act 71 of 2008: 
requirement of ‘good faith’: proof by applicant on a balance of probabilities Lazarus 
Mbethe v United Manganese of Kalahari (503/2016) [2017] ZASCA 67 (30 May 2017) 

 
Constitutional law  
Constitutional law — Legislation — Validity — Statutory charge on property in Local 
Government: Municipal Systems Act 32 of 2000, s 118(3) — Declared 
unconstitutional to extent of it surviving transfer of ownership to owner who was not 
debtor of municipality with regard to debts incurred prior to transfer.  
 
Creditors 
 

Creditors-proof of claims-once proved liquidator to investigate claim-cannot hold 
interrogation on claim- section 44 versus section 45 of the Insolvency Act. Eastern 



Cape Development Corporation v Master of the High Court, Port Elizabeth and others 
Case 3203/2016, Eastern Cape High Court, March 20175 

Creditors- costs-when business rescue proceedings converted to liquidation 
proceedings, date of liquidation is date of commencement of business rescue 
proceedings or date liquidation application filed – whether business rescue 
practitioner’s claim for remuneration and expenses must be proved in terms of s 44 
of the Insolvency Act 24 of 1936.  Diener N.O. v Minister of Justice (926/2016) 
[2017] ZASCA 180 (1 December 2017) 
 

 

Directors 

Director of company – Application to hold personally liable for company debts – 
Companies Act 61 of 1973, section 424 OA Noordman NO and another v JFB DE 
Bruin [2017] JOL 37889 (FB) 

Directors or members’ liability Section 424-retained by Schedule 5 to the new 
Companies Act (71 of 2008)-relief sought on scheme-property sold before 
proclamation-amounts to reckless trading Ergold Property No 8 CC and Another v 
Hersov (12627/2009) [2017] ZAGPJHC 16 (16 February 2017) 

Directors- to pay damages-section 218(2) of the Act-for contravening provisions of 
the Act-trading under “insolvent circumstances”-directors  despite being in financial 
distress, went on to seek to increase its already strained liquidity Chemfit Fine 
Chemicals (Pty) Ltd t.a SA Premix v Maake and Others (5772/2016) [2017] 
ZALMPPHC 27 (1 September 2017) 

Directors-company’s directors- ‘residual powers’ to act on the company’s behalf- in a 
provisional winding-up-appeal against a winding-up order. Praetor and Another v 
Aqua Earth Consulting CC (162/2016) [2017] ZAWCHC 8 (15 February 2017) 

Directors-personal liability-Particulars of claim – Exception to – Statutory 
interpretation- section 77(3)(b), 22(1) and 77(6) of the Act to hold the directors of the 
company personally liable for a debt allegedly due to it by the company of which they 
were directors. It was contended that in this case, plaintiff should have relied on 
sections 22, 76 and 218 of the Act- section 218(2) of the Act, that is the enabling 
provision- exception dismissed Blue Farm Fashion Limited v Rapitrade 6 (Pty) 
Limited and others [2016] JOL 35613 (WCC) 

Final sequestration order 

Final sequestration order – Application for declaration of invalidity Smith v National 
Urban Reconstruction and Housing Agency and others [2017] JOL 36905 (KZD) 
 
 

                                                             
5 I am reluctant to agree with this decision, I think both sections can be applied as the act does not exclude the 
one for the other! 



Final sequestration – Factual insolvency Oro Africa (Pty) Limited v Currin [2017] JOL 
39170 (WCC) 

Impeachable dispositions  
 
Impeachable transactions-piercing corporate veil – Test – There must be some 
misuse or abuse of the distinction between the corporate entity and those who 
control it which results in an unfair advantage afforded to the latter Minister of 
Environmental Affairs v Recycling and Economic Development Initiative of South 
Africa NPC; Minister of Environmental Affairs v Kusaga Taka Consulting (Pty) 
Limited [2017] JOL 39217 (WCC) 

Impeachable transactions-summary judgment – Bona fide defence – Absence of 
Schroeder NO and another v Mahlati and another [2017] JOL 38480 (ECEL) 
 
Impeachable dispositions – Undue preferences – Dispositions by insolvent-. A wide 
meaning must be given to the word “disposition”. Essentially, a disposition of 
property includes every act by which an insolvent part with an asset in his estate. Nel 
NO and others v Bank of Baroda [2017] JOL 37751 (KZD) 

Impeachable dispositions – Voidable dispositions – Undue preferences – Collusive 
dealings Louw NO and another v Sobabini CC and others [2017] JOL 37791 (ECG) 
Impeachable dispositions- Action to recover dispositions made by company prior to 
liquidation – Special plea – Res judicata – Issue estoppel – Requirements – Res 
judicata deals with the situation where the same parties are in dispute over the same 
cause of action and the same relief, and issue estoppel involves the relaxation in 
appropriate cases of the common law requirements that the relief claimed and the 
cause of action are the same – Identity of interests between plaintiffs in the two 
actions sufficient to satisfy requirement of same party. AON South Africa (Pty) Ltd v 
Van den Heever NO and others [2017] 3 All SA 365 (SCA)  

Impeachable Dispositions-appeal- s 341 (2) of the Companies Act 61 of 1973 (‘the 
Act’)- every disposition of its property (including rights of action) by any company 
being wound-up and unable to pay its debts made after the commencement of the 
winding-up, shall be void unless the Court otherwise orders Sass NO v Nenus 
Investments Corporation and Others (A488/2016) [2017] ZAWCHC 81 (15 August 
2017) 

Insolvent person  

Insolvent person’s right to legal representation-sec. 65 (6) of the Insolvency Act, 24 
of 1936 S v Meyer and Others (204/2012) [2017] ZAGPJHC 286 (4 August 2017) 

Insolvent person— section 82(8) — claim by insolvent for the payment of damages 
— leave to appeal Swart v Starbuck and Others (CCT153/16) [2017] ZACC 23 (29 
June 2017) 

Insolvent person- Attorney – whether fit and proper to practise notwithstanding being 
sequestrated – whether suspension an appropriate sanction for an attorney guilty of 
non-disclosure of critical information when applying for his sequestration – no sound 
reason to interfere with the exercise of discretion. Heppell v Law Society of the 
Northern Provinces (1096/16) [2017] ZASCA 119 (22 September 2017) 



Insolvent person-rights – Litigation involving insolvent estate – Section 20(1) of the 
Insolvency Act 24 of 1936 – Effect of sequestration of the estate of an insolvent shall 
be to divest the insolvent of his estate and to vest it in the Master until a trustee has 
been appointed, and, upon the appointment of a trustee, to vest the estate in the 
trustee, and it is then the trustee, and not the insolvent who acts in litigation 
concerning the estate – Insolvent may then take steps only if the trustees decide not 
to take steps in litigation. Mulaudzi v Old Mutual Life Assurance Company (South 
Africa) Ltd and others; National Director of Public Prosecutions and another v 
Mulaudzi [2017] 3 All SA 520 (SCA) 
 
Insolvent-Action by insolvent – Claim for damages against trustees of insolvent 
estate Swart v Starbuck and others [2016] JOL 36030 (SCA) 

 

 

Interrogations 

Interrogations-Enquiry-section 381 of the Companies Act 61 of 1973- appears to be 
investigative and not that of a procedure which adversely affects the rights and impacts 
directly and immediately on individuals. The court has difficulty in seeing how the 
enquiry in question can be characterised as administrative action in terms of the 
Promotion of Administrative Justice Act 3 of 2000 (PAJA). Motala v Master of the North 
Gauteng High Court and 12 Others (48748/11) [2017] (GNP) (9 October 2017)  
Liquidation order – Application for rescission Interturbo (Pty) Limited (in liquidation) 
and others v ABSA Bank Limited and others [2017] JOL 329296 (GJ) 
 

Interrogations– Enquiry in terms of section 417 and 418 of Companies Act 71 of 
2008 – Rights of creditors Dykes van Heerden Incorporated and another v Bekker 
NO and others 
[2017] JOL 37189 (GSJ) 

Interrogation-Evidence tendered at an enquiry in terms of section 417 of the 
Companies Act 61 of 1973-The absence of other corroborating documentation does 
not dent the effect of the acknowledgement at the enquiry. That acknowledgement is 
sufficient proof of the claim. A Melamed Finance (Pty) Ltd (in liquidation) v Harris 
(2016/A5028) [2017] GJ (23 June 2017) 

Interrogations-Enquiry in terms of section 417 of the Companies Act 61 of 1973 – 
Effect of postponement of enquiry ABSA Bank Limited and others v Wolpe and others; 
Wolpe v ABSA Bank and others [2016] JOL 36543 (WCC) 

Interrogations-interdict-subpoenas- subpoenas were overbroad-set aside Swart and 
Others v Fourie and Others (2488/2017) [2017] ZAWCHC 58 (22 May 2017) 

Liquidation (and see winding up) 

Liquidation application- Fullard-case followed-intervening creditor-must make out its 
own cause of action-two provisional orders cannot run in tandem. Ex Parte Standard 
Bank of South Africa Ltd, In re Integrated Pipeline Solutions (Pty) Ltd v Bankuna 



Engineering & Construction (Pty) Ltd (18406/2016) [2017] ZAGPJHC 52 (7 March 
2017) 

Liquidation orders-Appeal of liquidation orders-court’s powers to overrule dismissal 
Afgri Operations Ltd v Hamba Fleet Management (Pty) Ltd (542/16) [2017] ZASCA 
24 (24 March 2017) 

Liquidation-Provisionally winding up- ground that it is unable to pay its debts 
Ameropa Commodities (Pty) Ltd v Salvage and Stockfeed Parcels CC (7882/2016) 
[2017] ZAKZDHC 23 (15 June 2017) 

Liquidator’s fees-tariff-contract of sale not indicating classes of assets and values-
referred back for determination Engelbrecht NO and Others v Master of the High 
Court, Pretoria (55163/2016) [2017] ZAGPPHC 5 (18 January 2017) 

 

Liquidators 

Liquidator-appointment-when making an order under s 20(9)(a), a court has no 
power to order a person to act as the liquidator of a company : only the Master may 
do so : relief sought by appellant having no practical effect : for this reason appeal 
dismissed. City Capital SA Property Holdings Limited v Chavonnes Badenhorst St 
Clair Cooper NO and Others (85/2077) [2017] ZASCA 177 (1 December 2017) 

Liquidator-Removal of liquidator-A liquidator’s refusal to answer questions regarding 
the merits of the administration of the insolvent estate was sufficient to warrant his 
removal as liquidator in terms of section 379(1)(b) or (e) of the Companies Act 61 of 
1973 without any further notice. Motala v Master of the North Gauteng High Court and 
12 Others (48748/11) [2017] (GNP) (9 October 2017)  

Liquidators- Section 66 of the Close Corporations Act, read with Section 387(4) of 
the Companies Act of 1973-court to direct-withdrawing action instituted- The 
applicant is directed to pursue the action instituted by the second and third 
respondents (the liquidators) in their capacities as liquidators of the first respondent 
under Western Cape High Court Case Number 469/2015 (the action) in the name of 
the liquidators and at his own cost. Kaniah v WPC Logistics (Joburg) CC (In 
Liquidation) and Others (5794/2016) [2017] ZAKZDHC 45 (13 December 2017) 

Liquidators-duties-The words "observing all the requirements imposed on him by any 
law or otherwise with respect to the performance of his duties" in section 381(1) would 
include directions of the Master. Motala v Master of the North Gauteng High Court and 
12 Others (48748/11) [2017] (GNP) (9 October 2017)  
Security-Lien – Enrichment lien – Debtor-creditor lien Davis and another v Purple 
Fountain Properties 118 (Pty) Limited [2017] JOL 39292 (GJ) 
 
Liquidators – Security for costs – Statutory requirements Maigret (Pty) Ltd (in 
liquidation) v Command Holdings Limited and others [2017] JOL 36904 (WCC) 

Liquidators-application to intervene- de bonis propriis costs to be paid Triegaardt 
N.O. and Another v Knipe (Noordman and Others Intervening) (4606/2016) [2017] 
ZAFSHC 101 (22 June 2017) 



Liquidators-bringing urgent applications-interested parties not given notice-cost order 
against liquidators. Van den Heever N.O. and Others v Louw and Another (M285/17) 
[2017] ZANWHC 52 (13 July 2017 

Liquidators-legal standing to bring and defend actions-power of attorney-rule 7-when 
authority questioned must provide Matsepe N.O. and Another v Master of the High 
Court, Free State Division, Bloemfontein and Another (567/2017) [2017] ZAFSHC 56 
(13 April 2017) 

Liquidators-Rescission of the winding-up order- non-joinder of liquidator-no effect- 
only effect is that of divesting the liquidators of their office, but that would merely be 
an incidental effect of the determination of the company’s status and thus something 
of an indirect character. Praetor and Another v Aqua Earth Consulting CC 
(162/2016) [2017] ZAWCHC 8 (15 February 2017) 

Local Authority 

Local authority — Rates — Credit control and debt collection measures — Statutory 
charge on property in Local Government: Municipal Systems Act 32 of 2000, s 
118(3) — Declared unconstitutional as constituting arbitrary deprivation of property 
— Declaration limited only to extent that such statutory charge surviving transfer of 
ownership to owner who was not debtor of municipality with regard to debts incurred 
prior to transfer — Constitution, s 25(1).  
 
Mortgage Bond 
Mortgage bond — Interpretation — Bank and mortgagor concluding mortgage bond 
to secure sum owed under home loan — Whether bond securing sum owed by 
mortgagor to bank under suretyship agreement. THOMANI AND ANOTHER v 
SEBOKA NO AND OTHERS 2017 (1) SA 51 (GP)  
 
Property 
 
Property – Rates clearance certificate – Rateable property may only be transferred 
after the municipality concerned certifies that all debts have been settled in respect 
thereof for a period of two years preceding the date of application for the certificate 
– Section 118(3) of the Local Government Municipal Systems Act 32 of 
2000 providing a municipality with security for repayment of the debt and enjoys 
preference over any mortgage bond registered against the property – 
Constitutionality – Court finding section 118(3) to constitute severe limitation of a 
new owner’s property rights in terms of section 25(1) of the Constitution – Arbitrary 
deprivation not justified leading to relevant provisions of section 118(3) being 
declared unconstitutional. Jordaan and another v City of Tshwane Metropolitan 
Municipality and another and related matters [2017] 1 All SA 585 (GP)  

Provisional Trustee 
Provisional trustees- Sale of property by- Master gave in terms of section 80bis of 
the Act -compliance with section 82 of the Act not required Swart v Starbuck and 
others [2016] JOL 36030 (SCA) 

 



Proxy Holder 

Proxy holder- Companies Act 71 of 2008 : s 58(1) : appointment of proxy ‘at any 
time’ : s 58(3)(c) : instrument evidencing proxy to be deposited ‘before’ shareholders 
meeting : Memorandum of Incorporation of company requiring proxy to be deposited 
‘not less than 48 hours before’ meeting : article inconsistent with unalterable 
provisions of s 58(1) : article void in terms of s 15(1)- s 58(1) of the Act, which 
provides that a shareholder may appoint a proxy ‘at any time’ Richard Du Plessis 
Barry v Clearwater Estates NPC & others (187/2016) [2017] ZASCA 11 (16 March 
2017) 

Review of Master’s actions 

Review of Master’s actions-section 151-nature thereof Papadogianis v Master of the 
High Court, Johannesburg and Others (2016/23003) [2017] ZAGPJHC 4 (3 February 
2017) 

Sale of immovable property 

Sale of immovable property-amounts due to  home owners association’s (“HOA”) -
levy clearance-transfer to be passed- levies and/or penalties not entitled to- 
provisions of Section 11(d) of the Prescription Act not applicable- provisions of (c)(3) 
of the title deed is an embargo provision, and therefore a real right that protects the 
creditor’s claim “against the whole world” Bradley Scott Real Estate CC v Serengeti 
Exclusive Estate Home Owners Association NPC and Others (13150/2016) [2017] 
ZAGPJHC 11 (9 February 2017) 

Security by Means of Movable Property 

Security by Means of Movable Property- Prescription: The phrase ‘mortgage bond’ in 
s 11(a)(i) of the Prescription Act 68 of 1969 has a wide meaning and includes a 
special notarial bond in terms of the Security by Means of Movable Property Act, 57 
of 1993: therefore the period of prescription applicable to a debt secured by such 
special notarial bonds is thirty years. Factaprops v The Land Bank (353/2016) [2017] 
ZASCA 45 (30 March 2017) 

Sequestration - substitution of insolvent by trustees on appeal – leave to intervene 
by insolvent. Mulaudzi v Old Mutual Life Assurance Company (South Africa) 
Limited (95/2016) [2017] ZASCA 88 (6 June 2017) 

Sequestration application (and see applications) 

Sequestration– Provisional sequestration order – Confirmation of- respondents were 
factually insolvent Fourie NO and another v Smith and another [2017] JOL 38868 
(GP) 
 
Sequestration-Compulsory sequestration — Application — Sequestration of two or 
more individuals in single application — Impermissible, except where parties married 
in community of property or where complete identity of interests existing. 
STRUTFAST (PTY) LTD v UYS AND ANOTHER 2017 (6) SA 491 (GJ) 



Sequestration application-Factual insolvency – Provisional sequestration order- 
claim not disputed on bona fide and reasonable grounds. Business Partners Limited 
v Tsakiroglou and another [2017] JOL 38397 (WCC) 

Sequestration application-opposed-letter written without prejudice-exception- is that 
an offer made, even on a ‘without prejudice’ basis is admissible in evidence as an 
act of insolvency-reason for the exception is concursus creditorum is created and the 
trading public is protected from the risk of further dealing with a person or company 
trading in insolvent Hollard Life Assurance Company Limited t/a Hollard Life v Chetty 
(757/2016) [2017] ZAKZDHC 8 (3 March 2017) 

Sequetration Application– Friendly sequestration – Final sequestration order – 
Requirements – Advantage to creditors Botha v Botha [2017] JOL 38011 (FB) 

Trustee 
Trustee — Realisation of assets — Sale of property on authorisation of master — 
Sale in anticipation of formal appointment as trustee — Sale subsequently 
authorised by master — Sale valid until authorisation set aside — Insolvency Act 24 
of 1936, s 80bis SWART v STARBUCK AND OTHERS 2017 (5) SA 370 (CC) 

 
Trustee — Appointment — Appointment policy — Affirmative-action policy for 
appointment of trustees — Strict racial and gender allocation — Policy 
unconstitutional — Constitution, s 9(2). MINISTER OF JUSTICE AND ANOTHER v 
SA RESTRUCTURING AND INSOLVENCY PRACTITIONERS ASSOCIATION AND 
OTHERS 2017 (3) SA 95 (SCA)  
Trustee — Property passing to trustee — Imported goods in respect of which value-
added tax and duties unpaid — Trustee entitled to demand delivery of imported 
goods under Commissioner's custody and control despite non-payment — Customs 
and Excise Act 91 of 1964 not creating embargo in favour of Commissioner that 
unless VAT and duties were paid, trustees prevented from taking possession of 
imported goods — Insolvency Act 24 of 1936, s 47. Commissioner, South African 
Revenue Service v Van der Merwe NO and others [2017] 2 All SA 335 (SCA) and 
reported as 2017 (3) SA 34 (SCA) 

Trustee’s fees-not taxed-function of Master-case referred back to the Master Warricker 
N.O. and others6 v The Master of the High Court ,Johannesburg Case 28265/15, 
judgment March 2017 

 
Trustees and liquidators-Appointment of insolvency practitioners – Policy issued by 
Minister in terms of section 18(1) of the Insolvency Act 24 of 1936 and also 
applicable to appointments of liquidators in terms of sections 368 and 374 of 
Companies Act 61 of 1973 – Constitutionality of – Policy found to put in place a rigid 
regime in which the Master became a rubberstamp, compelled to appoint designated 
persons by rote from the Master’s list, which was arranged alphabetically on a race 
and gender basis – Court declaring policy unlawful and invalid. Minister of Justice 
and Constitutional Development and another v South African Restructuring and 
Insolvency Practitioners Association and others [2017] 1 All SA 331 (SCA)  

                                                             
6 Including Mr. Damons! 



Trustees of insolvent estate – Special fee – Master’s duty to consider Warricker NO 
and others v Master of the High Court, Johannesburg [2017] JOL 38028 (GJ)7 
Trustees –powers of- Unlawful conducting of business of bank – Contravention of 
provisions of the Banks Act 94 of 1990 – Appointment of a repayment administrator 
in terms of section 84 of Banks Act to recover and take possession of assets of the 
unregistered person – Powers of repayment administrator – Administrator entitled to 
seek an anti-dissipation order on an urgent basis- once the order of sequestration or 
liquidation was granted, the powers of the trustees, upon appointment, took 
precedence over those of the repayment administrator.” Kruger v Joint Trustees of 
the Insolvent Estate of Paulos Bhekinkosi Zulu & another [2017] JOL 36820 (SCA) 
Voidable dispositions-– Surrender of property prior to sequestration – Whether 
voidable disposition Sekgothe NO v Wesbank Limited [2017] JOL 36754 (GJ) 
 
Voidable dispositions-see Impeachable dispositions 

Voidable preference-Prescription- It is contended that the plaintiffs’ claim has 
become prescribed since a period of three years has lapsed since the ‘instruction’ 
relied on by the plaintiffs took place on 08 January 2008.  Three years from that date 
have then lapsed on 07 of January 2011.  The company was liquidated by special 
resolution on 21 November 2010 and three years from that date lapsed on 20 
November 2013.  The plaintiffs were appointed as joint liquidators of the company on 
04 February 2011 and three years from that date have lapsed on 03 February 
2014.  In terms of section 12(1) of the Prescription Act, read with s12(3), prescription 
shall commence to run as soon as the debt is due.  Pollock NO and Another v 
Pieters and Others (49218/2013) [2017] ZAGPPHC 306 (3 July 2017) 

Voluntary surrender 

Voluntary surrender – Formulaic applications – Bona fides – Requirement of 
advantage to creditors Ex Parte Connoway and similar matters [2017] JOL 38031 
(WCC) 
 
Winding up 
 
Winding-up of companies – Court finding it just and equitable in terms of section 
81(1)(c)(ii) or section 81(1)(d)(iii) of the Companies Act 71 of 2008, to grant final 
winding-up orders-scheme to divert public funds Minister of Environmental Affairs v 
Recycling and Economic Development Initiative of South Africa NPC; Minister of 
Environmental Affairs v Kusaga Taka Consulting (Pty) Limited [2017] JOL 39217 
(WCC) 

Winding-up-Locus standi-Minister’s reliance on section 157(1)(d) of the Companies 
Act -persons “acting in the public interest-leave of the court Minister of 
Environmental Affairs v Recycling and Economic Development Initiative of South 
Africa NPC; Minister of Environmental Affairs v Kusaga Taka Consulting (Pty) 
Limited [2017] JOL 39217 (WCC) 

Winding-up applications – Refusal of – Appeal- The court held that it retained a 
discretion to refuse a liquidation order even though the applicant may make out a 

                                                             
7 Already in March 2017 updates, but as Mr Damons was involved, here it is again. 



case that it would be just and equitable to do so. Rich NO and others v Rich 
Properties (Pty Ltd) and others [2017] JOL 38592 (GP) 

Winding up application – Section 344(f) of the Companies Act 61 of 1973 – 
Applicability-wrong section used-court can rectify Business Partners Limited v Yellow 
Star Properties 1061 (Pty) Ltd Respondent (registration number: 2000 / 016619 / 
07)[2016] JOL 36977 (KZD) 

Winding up of – Section 64 of the Close Corporations Act 69 of 1984 – Applicability- 
wrong procedure- incorrect procedures were followed in winding up the CC- did not 
imply recklessness, and the applicant had other remedies in that regard. Cast Arena 
Trade and Investment Holdings (Pty) Ltd v Wakeford and others [2017] JOL 37164A 
(GSJ) 

Winding up of company – Inability to pay debts Engen Petroleum Limited v Plastic 
Brown Containers (Pty) Limited [2016] JOL 35922 (KZD) 

Winding up of company – Objections to a Liquidation and Distribution Account must 
first be made to the Master and only when he has made such a decision can a 
review of it be undertaken by a court. Wishart NO and others v BHP Billiton Energy 
Coal South Africa (Pty) Ltd and others [2017] 1 All SA 90 (SCA)  

Winding up of company – Proof of claim – Late claim – Whether the application 
of section 44(1) of the Insolvency Act 24 of 1936, and particularly the proviso to it 
which deals with fixing a period for the proof of claims, and the late proof with the 
leave of the Master or the court, is excluded by the terms of section 366 of the 
Companies Act 61 of 1973 – Court confirming that section 44(1) is applicable to 
claims against a company being wound up. Wishart NO and others v BHP Billiton 
Energy Coal South Africa (Pty) Ltd and others [2017] 1 All SA 90 (SCA)  

 
Winding-up order – Challenge to validity – Evidence – Assessment of Brakspear v 
West Dunes Properties 5 (Pty) Ltd, (Nedgroup Trust (Jersey) Limited as Intervening 
Party) [2016] JOL 38236 (KZD) 

Winding-up order- Rescission of winding-up order- company’s directors- ‘residual 
powers’ to act on the company’s behalf- in a provisional winding-up-appeal against a 
winding-up order. Praetor and Another v Aqua Earth Consulting CC (162/2016) 
[2017] ZAWCHC 8 (15 February 2017) 

 

CASES 

Chiliza v Govender and another [2017] JOL 36881 (KZD) 
Applications- Final sequestration order – Application or rescission – Section 11(2A)(c) 
– Insolvency Act 24 of 1936 – Service on South African Revenue Service 

At the instance of the first respondent, the sequestration of the estate of the applicant 
was ordered. In the present application, the applicant sought to rescind the final 
sequestration order on the ground that when the final order was granted, the 
provisional order had not by then been served on the South African Revenue Service 
(“SARS”) as required by section 11(2A)(c) of the Insolvency Act 24 of 1936 (“the Act”). 



Held that section 11(2A)(c) of the Act says that a “…copy of the rule nisi must be 
served on … the South African Revenue Service”. The question was whether in 
employing the word “must” in section 11(2A)(c) the legislature intended the provision 
to be peremptory. 

The court concluded that while service of the petition on SARS was peremptory, the 
requirement of further service of the provisional order is not. That conclusion, 
resonated with the authorities referred to by the court in its judgment and with the 
observation that section 12 of the Act does not oblige a court to take the non-service 
of the provisional order into account when exercising its discretion whether to grant a 
final order. 

The application was dismissed with costs. 

Engen Petroleum Limited v Plastic Brown Containers (Pty) Limited [2016] JOL 
35922 (KZD) 
Winding up of company – Inability to pay debts 

The respondent was a cash customer of the applicant. The latter claimed that the 
respondent owed it payment for goods, but its claim for payment was ignored. The 
claim arose in respect of the respondent’s unauthorised purchase of goods from the 
applicant’s warehouse. The debt remained unpaid with the result that the applicant 
deemed the respondent in law to be unable to pay its debt and brought an application 
for the provisional liquidation of the respondent. The provisional order was granted, 
and a final order was now sought. 

Held that for a final winding up order, the applicant had to show on a balance of 
probabilities that the debt was not bona fide disputed on reasonable grounds. The 
question which had to be determined first was whether the applicant was a creditor of 
the respondent. 

Section 345(1)(a) of the old Companies Act 61 of 1973 requires that a statutory letter 
of demand be sent to collect the outstanding debt. When a company receives such a 
statutory demand, it may settle the debt, give security for the claim to the satisfaction 
of the creditor or show on balance of probabilities that the alleged indebtedness was 
disputed on bona fide and reasonable grounds. if the company neglects to adequately 
respond to the section 345(1)(a) letter of demand, it runs the risk of being deemed to 
be unable to pay its debts and ultimately face a liquidation on its deemed insolvency. 

Based on the evidence before it, the Court found that the applicant had shown on a 
balance of probabilities that it was a creditor of the respondent, as, on various 
occasions various goods were collected by the driver of the respondent from the 
applicant’s warehouse. Irrespective of how it had acquired the goods, the respondent 
had clearly received the goods, which it had not paid for. Therefore, the applicant had 
shown that it was a creditor as required in terms of the law. 

The second question which arose was whether the respondent was unable to pay its 
debts when it received a demand in terms of section 345(1)(a). The Court was satisfied 
that the applicant had discharged the evidentiary burden resting upon it. The non-
responsive attitude of the respondent to the call for payment was significant. 

The provisional order was thus confirmed. 

 



Wishart NO and others v BHP Billiton Energy Coal South Africa (Pty) Ltd and 
others [2017] 1 All SA 90 (SCA)  

Winding up of company – Objections to a Liquidation and Distribution Account must 
first be made to the Master and only when he has made such a decision can a review 
of it be undertaken by a court. 

Winding up of company – Proof of claim – Late claim – Whether the application 
of section 44(1) of the Insolvency Act 24 of 1936, and particularly the proviso to it 
which deals with fixing a period for the proof of claims, and the late proof with the leave 
of the Master or the court, is excluded by the terms of section 366 of the Companies 
Act 61 of 1973 – Court confirming that section 44(1) is applicable to claims against a 
company being wound up. 

The fourth and fifth appellants were the plaintiffs in the High Court. They sought to 
appeal against the High Court’s upholding two exceptions to their particulars of claim 
in which they had sought to prove a late claim in the winding up of the estate of the 
second respondent (“Euro Coal”). 

In seeking leave to prove a late claim in the winding-up of Euro Coal, the appellants 
alleged that they had objected to the first Liquidation and Distribution Account (the “L 
& D account”) lodged by the liquidators with the Master, and asked, in terms of section 
44(1) of the Insolvency Act 24 of 1936, for special leave to prove their respective 
claims. The exception raised to that claim was that section 44(1) was not applicable in 
the winding-up of a company, and that section 366 of the Companies Act 61 of 
1973 governed proof of claims in a winding-up. The question was whether the 
application of section 44(1) of the Insolvency Act, and particularly the proviso to it 
which deals with fixing a period for the proof of claims, and the late proof with the leave 
of the Master or the court, is excluded by the terms of section 366 of the 1973 
Companies Act. 

The second claim made by the appellants was for the expungement from the L & D 
account of the first respondent’s claim in the winding-up of Euro Coal. 

Held – Section 366(1) regulates the proof of claims in a winding up, and section 366(2) 
gives the Master a discretion to fix a time within which creditors are to prove their 
claims. Section 44 of the Insolvency Act regulates proof of liquidated claims against 
an estate. It provides that a person with a liquidated claim against the estate may prove 
such claim at any time before the final distribution of that estate, provided that no claim 
shall be proved against an estate after the expiration of a period of three months as 
from the conclusion of the second meeting of creditors of the estate, except with the 
leave of the court or the Master, and on payment of such sum to cover the cost 
occasioned by the late proof of the claim. The Court referred to case authority stating 
that the two statutory provisions are complementary rather than mutually 
exclusive. Section 44(1) is thus applicable to claims against a company being wound 
up. Accordingly, the exception to the claim for the leave of the court to prove a claim 
on the terms and conditions set by the Master should not have been upheld, and the 
appeal against the order upholding the first exception had to succeed. 

In the second exception, the respondents contended, in response to the particulars 
of claim, that as there was no allegation in the particulars that a decision had been 
taken by the Master, by which the appellants were aggrieved, the claim was excipiable. 
The gist of the exception was that objections to an L & D account must first be made 



to the Master and only when he has made such a decision can a review of it be 
undertaken by a court. It was argued that in the absence of an allegation that the 
Master had made a decision, the particulars disclosed no cause of action. The Court 
confirmed that the appellants should have invoked the procedures set out in section 
407 of the Companies Act of 1973. The power to expunge a claim or to reduce it is 
conferred on the Master alone. Only when the Master has made a decision in this 
regard may an interested person approach a court to review it. The second exception 
was thus correctly upheld by the court a quo. 

Lewis Group Ltd v Woollam and others (1) [2017] 1 All SA 192 (WCC) 
Company law – Section 165 of the Companies Act 71 of 2008 – Section 
165(2)(a) entitling any shareholder or person entitled to be registered as a 
shareholder to serve a demand upon a company to commence or continue legal 
proceedings, or take related steps, to protect the legal interests of the company – 
Derivative action – Section 165(3) permits a company upon which such a demand 
has been served to apply to a court to set aside the demand only on the grounds that 
it is frivolous, vexatious or without merit. 

Words and phrases – “shareholder” – Section 1 of the Companies Act 71 of 2008 – A 
shareholder as defined in section 1 refers to the holder of a share issued by a company 
and who is entered as such in the certificated or uncertificated securities register, as 
the case may be. 

The applicant was the holding company of over 700 retail outlets in Southern Africa. It 
also owned all the shares in an insurance company. 

In terms of section 165(3) of the Companies Act 71 of 2008, it sought the setting 
aside of a demand in terms of section 165(2) of the Act, served on it by the first 
respondent. 

The first respondent had acquired 3010 shares in the applicant. The shares were 
currently held for him by a nominee. In serving the demand, he purported to exercise 
the right conferred in terms of section 165(2)(a) of the Companies Act. That provision 
entitles any shareholder or person entitled to be registered as a shareholder to serve 
a demand upon a company to commence or continue legal proceedings, or take 
related steps, to protect the legal interests of the company. Service of the demand is 
the first step that any person with standing is required to take to enable such person, 
if the company does not accede to the demand, with the leave of the court to be 
obtained in terms of section 165(5), to commence or continue the relevant legal 
proceedings in the company’s name. The demand sought to get the company to 
protect its interests by commencing proceedings to declare as delinquent four of the 
company’s directors. The proceedings that the first respondent wanted the company 
to commence were those provided for in terms of section 162 of the Act. The effect of 
a declaration of a person as delinquent is that he is thereupon disqualified, for so long 
as the declaration remains in force, from being a director of any company. 

Held – Section 165(3) permits a company upon which such a demand has been 
served to apply to a court to set aside the demand only on the grounds that it is 
frivolous, vexatious or without merit. 

A preliminary question was whether a person is able to proceed derivatively for the 
given relief when that person is given standing under the Act to proceed for such relief 



personally. Despite his ownership of 3010 shares in the applicant company, the first 
respondent was not a shareholder within the defined meaning of the word. 

The statutory demand provided for in terms of section 165(2) is a procedural 
precursor to the possible institution by the person serving it of a derivative action. 
Assuming the company did not accede to his demand, the first respondent sought to 
use the derivative action remedy in terms of section 165 to achieve a declaration in 
terms of section 162 in respect of four of the company’s seven directors. Section 
165 was discussed by the Supreme Court of Appeal in the case of Gihwala and others 
v Grancy Property Ltd and others [2016] 2 All SA 649 (SCA), and it was held that the 
conduct in question must relate to the use of the position as director, and does not 
relate to the performance by the person concerned of his duties and functions as a 
director. What is required is conduct intended to harm the company, alternatively an 
attitude of recklessness by the director in the face of an appreciation that his conduct 
could cause the company harm. The relevant causes of delinquency entail either 
dishonesty, wilful misconduct or gross negligence. Establishing ordinary negligence, 
poor business decision-making, or misguided reliance by a director on incorrect 
professional advice will not be enough. 

The first respondent did not allege that that the second to fifth respondents 
conducted themselves with the intention of harming the company. 

There was nothing in the nature of the first respondent’s complaints or the content 
of his demand to indicate why he should be allowed to proceed derivatively for relief 
that he was able to claim personally. Therefore, his resort to section 165 of the 2008 
Companies Act was vexatious in the circumstances. The Court found in any event, no 
merit in the demand to have the second to fifth respondents declared as delinquent 
persons at the instance of the company. 

The demand served on the applicant by the first respondent was, accordingly, set 
aside. 

Lewis Group Ltd v Woollam and others (2) [2017] 1 All SA 231 (WCC)  

Discovery – Rule 35 of the Uniform Rules of Court – Applicability to motion 
proceedings – Rule 35(13) providing that the provisions of the rule relating to 
discovery shall mutatis mutandis apply, in so far as the court may direct, to 
applications. 

Company law – Demand to company to institute proceedings in terms of section 
162 of the Companies Act 71 of 2008 to have four of the company’s directors 
declared to be delinquent directors – Application to set aside demand – Whether 
demand made out a cognisable claim for a declaration of delinquency on the 
grounds set forth in section 162(5)(c) of the Companies Act. 

 
In the main proceedings between the parties, the applicant (“Lewis”) applied in terms 
of section 165(3) of the Companies Act 71 of 2008 for the setting aside of the first 
respondent’s demand to institute proceedings in terms of section 162 of the Act to 
have four of the company’s directors declared to be delinquent directors. 

The present judgment concerned two interlocutory applications. 



In the first interlocutory application, the first respondent (“Woollam”) sought an order 
that the rules pertaining to discovery should apply in the principal application; that 
Lewis be compelled to make discovery as set out in the application; and that Woollam 
be allowed to deliver his answering affidavit 15 days after receipt of the reports 
discovered. 

In the second interlocutory application, Lewis applied by way of a counter-application 
for an order directing Woollam to deliver his answering papers in the principal 
application within ten days. 

Held – Rule 35 regulates the discovery procedure in general civil litigation, and is 
primarily applicable in action proceedings. However, rule 35(13) provides that the 
provisions of the rule relating to discovery shall mutatis mutandis apply, in so far as 
the court may direct, to applications. The Court pointed to indications that the 
availability of the procedure in applications is out of the ordinary, and, to that extent, 
exceptional. The essential criterion is whether discovery would be material to the 
proper conduct and fair determination of the case. 

Applying that to the present case, the central enquiry was whether Woollam’s 
demand, assessed in the context of the evidence in the application in terms of section 
165(3), made out a cognisable claim for a declaration of delinquency on the grounds 
set forth in section 162(5)(c) of the Companies Act, viz that the directors in question 
grossly abused their position as directors, took personal advantage of information or 
an opportunity, contrary to section 76(2)(a) of the Act, intentionally or by gross 
negligence inflicted harm on the company contrary to section 76(2)(a) or acted in a 
manner that amounted to gross negligence, wilful misconduct or breach of trust in 
relation to the performance of the director’s functions within, and duties to, the 
company; or contemplated in section 77(3)(a), (b) or (c) of the Act. Lewis had to show 
that Woollam’s demand, assessed in the context of the evidence taken on its face, did 
not make out a prima facie case of conduct by the allegedly delinquent directors of the 
sort described in section 162(5)(c). The declared object of the discovery sought by 
Woollam went towards demonstrating the prospects of success, alternatively the lack 
thereof, of establishing the allegations he had made of accounting fraud to found the 
derivative action he would wish to pursue if the company did not do so on its own 
initiative. That was an irrelevant question for the purposes of determining the 
application by Lewis in terms of section 165(3). He was not prejudiced for present 
purposes by not having the other reports sought by him. If Lewis chose not to make 
them available, it did not stop Woollam from extrapolating the information he had in 
the reports already available to him for the purpose of explaining the basis for his 
demand. On that basis, he failed to make out a case for the court to exercise its 
discretion in favour of making an order in terms of rule 35(13) that there should be 
discovery in the application in terms of section 165(3). 

Woollam’s interlocutory application was, accordingly, dismissed and Lewis’s 
counter-application granted. 

Maigret (Pty) Ltd (in liquidation) v Command Holdings Limited and others 
[2017] JOL 36904 (WCC) 

 Insolvent company – Security for costs – Statutory requirements 

Having allegedly rendered services which the second defendant had undertaken to 
provide to the South African Post Office, the plaintiff issued summons against the 



defendants for payment in respect of such services. In its plea the second defendant 
denied any agreement with the plaintiff and filed a counter claim for R968 000 which 
it said had been misappropriated by the erstwhile managing director of the second 
defendant (and who was then joined as the third party herein), and paid into the 
plaintiff’s bank account. The plaintiff company was eventually wound up and the 
liquidators of the insolvent company gave notice of their substitution as the plaintiffs in 
this matter. 

The first and second defendants gave notice to the liquidators in terms of Rule 47(3) 
demanding the provision of security for costs. 

Held that the defendants’ legal team had incorrectly assumed that section 13 of the 
Companies Act 61 of 1973 was still applicable, notwithstanding the coming into 
operation of the Companies Act 71 of 2008. On realising their error, they filed a 
supplementary note in which argument was then advanced based on the common law 
principles underpinning Rule 47. Under the old Companies Act an applicant for 
security for costs had only to adduce credible testimony that there was reason to 
believe that the company resisting the furnishing of security would be unable to pay 
the costs of the opposing party in the event that the latter was unsuccessful, and 
security would ordinarily then be granted, subject to the exercise of the Court’s general 
discretion. In the 2008 Act, corporate plaintiffs are to be treated in the same way as all 
others in relation to applications for security, and the common law test is to apply to 
companies as well. 

The defendants relied exclusively on the plaintiff’s “woeful insolvency” as the basis for 
the relief sought. In the circumstances, the Court was not satisfied that the defendants 
had made out a proper case for the relief sought. Their application was dismissed with 
costs. 
Smith v National Urban Reconstruction and Housing Agency and others 
[2017] JOL 36905 (KZD) 

 Final sequestration order – Application for declaration of invalidity 

The applicant sought an order declaring void ab initio and of no force or effect a final 
sequestration order granted against his estate, as well as an order restraining and 
interdicting the respondents from conducting any proceedings consequent upon the 
final sequestration order. 

Pursuant to the applicant having bound himself as co-principal debtor with, and surety 
for, various entities to whom funds were advanced by the first to third respondents 
(collectively referred to by the Court as “Nurcha”), the latter obtained four default 
judgments against the applicant. Efforts to execute against the applicant’s assets 
proved fruitless, and Nurcha initiated sequestration proceedings against the applicant. 
A provisional order was granted sequestrating the estate of the applicant. The 
applicant sought to have the final sequestration order declared null and void because 
the applicant did not have served upon him a copy of the application papers as 
required by section 9 (4A)(a)(iv) of the Insolvency Act, 1936. 

Held that a Court cannot condone non-compliance with the requirement that a copy 
of the application be furnished on the parties. However, a Court may determine 
whether the applicant has been in substantial compliance with the relevant sections of 
the Act. It is for the Court to determine whether the nature of the furnishing of the 
application, pursuant to the section, has been met. 



In this case, the Court did not believe that the applicant had made out a case for the 
relief he sought. Insofar as the exercise of the Court’s discretion might be a factor, it 
opted to exercise it against the applicant because of his failure fully to disclose the 
relevant consideration of when he became aware of the final order. 

The application was dismissed. 
THOMANI AND ANOTHER v SEBOKA NO AND OTHERS 2017 (1) SA 51 (GP)  
 
Mortgage — Mortgage bond — Interpretation — Bank and mortgagor concluding 
mortgage bond to secure sum owed under home loan — Whether bond securing sum 
owed by mortgagor to bank under suretyship agreement. 
Suretyship — Liability — Whether, while principal debtor company is deregistered, its 
surety may be sued. 
 
In late 2004 the applicants and fourth respondent bank concluded a home loan and 
mortgage bond (see [33]). The bond contained a clause stating that: 
   'The bond shall remain in force as continuing covering security for  the capital 
amount, the interest thereon and the additional amount, notwithstanding any 
intermediate settlement, the bond shall be and remain of full force, virtue and effect 
as a continuing covering security and covering bond for each and every sum in 
which the mortgagor may now or hereafter become indebted to the bank from any 
cause whatsoever to the amount of the capital amount, interest thereon and the 
additional amount.' (See [14].)  In 2007 the bank and a company concluded a loan, 
and as security therefor, the bank and the applicants entered into a suretyship. In 
2008 the company made its last payment to the bank and failed to make any 
payments thereafter; and then in 2010 the company was deregistered. In 2013 the 
bank summonsed the applicants claiming payment under the mortgage bond, of the 
applicants' (possibly prescribed) debt under the suretyship. Default judgment was 
granted, and flowing from it, the applicants' home was sold in execution. This caused 
the applicants to apply to rescind the judgment, and set aside the sale.  
Among the issues were (1) whether the bond covered the applicants' debt under the 
suretyship; and (2) whether the sureties could be sued while the principal debtor, the 
company, was deregistered (see [15], [19] and [90]). 
Held, as to (1), that the bond only covered amounts owing under the home loan; and 
as to (2), that the sureties could not be sued while the company was deregistered. 
Default judgment rescinded, and the sale in execution set aside 

Engelbrecht NO and Others v Master of the High Court, Pretoria (55163/2016) 
[2017] ZAGPPHC 5 (18 January 2017) 

Liquidator’s fees-tariff-contract of sale not indicating classes of assets and values-
referred back for determination 

This is an application in terms of section 407(4)(a) of the now repealed Companies 
Act, 61 of 1973 ("The Old Companies Act") for the setting aside of a directive issued 
by the respondent on 4 March 2016 in respect of the applicants' remuneration as 
liquidators in the winding-up of a company known as Pamodzi Orkney ("Pamodzi). 

In terms of the directive, the applicants' fees in the Encumbered Asset Account No. 1 
are taxed at 3% in accordance with Item 2 of Tariff B of the Insolvency Act, 24 of 
1936. 



In the event that the applicants succeed and the directive is set aside, the applicants 
seek an order directing the respondent to confirm the account on the basis that the 
applicants' fees should be taxed at 10% in terms of Item 1 of Tariff. 

Pamodzi was provisionally wound-up on 20 March 2009 and the applicants were 
appointed as liquidators in the winding up of Pamodzi. Prior to its winding-up, 
Pamodzi operated a gold mine in Orkney and had a work force of approximately 6 
000 employees.Shortly before the granting of the provisional winding-up order, 
Pamodzi was placed under care and maintenance which resulted in the mine 
(inclusive of all its assets used in connection with the mining operations) being 
capable of operating fully. 

According to the applicants, the individual assets that were used in the mining 
operations had very little value and as a result, the applicants opted to keep the mine 
under care and maintenance. In the opinion of the applicants, the continued 
operation of the mining activities would enable them to sell the business as a going 
concern, which would yield a sizeable return for creditors. 

Eventually and on 1 August 2011, the applicants succeeded in concluding a sale 
agreement ("the sale agreement") with China African Precious Metals (Pty) Ltd ("the 
purchase") for a purchase consideration of R 150 000 000, 00 (excluding VAT). 

For present purposes, a description of the assets that were sold is of relevance. 

The "Sale assets" is defined in clause 2.2.50 of the agreement as follows: 

"2.2.50 Means all the assets owned by the Seller and used in or in connection 
with the Orkney gold mine, being 

2.2.50.1 the buildings; 

2.2.50.2 the gold work-progress; 

2.2.50.3 the equipment and infrastructure; 

2.2.50.4 the fixed assets; 

2.2.50.5 the immovable property; 

2.2.50.6 the intellectual property; 

2.2.50.7 the new order mining rights; 

2.2.50.8 the shafts; 

2.2.50.9 the surface assets; 

2.2.50.10 the surface right permits; 

2.2.50.11 the stock; 

2.2.50.12 all information and technical data relating to the Orkney gold 
mine area, including geology reports, drill cores and the like; 

2.2.50.13 all ore stockpiles; and 

2.2.50.14 All prepaid expenses and deposits made in connection with 
the Orkney gold mine." 



According to the applicants, the immovable properties referred to in clause 2.2.50.5 
have little value if not utilised for mining activities. The properties are approximately 
131 hectares in extent and virtually barren land. Save for the fact that the immovable 
properties have little value if not utilised for mining activities, Pamodzi also had a 
rehabilitation liability for the environmental damage caused by the mining activities 
conducted on the land. 

The rehabilitation liability in excess of R 100 000 000, 00 extinguished any value 
attached to the immovable properties and in order to facilitate the sale of the 
business as a going concern, the purchaser agreed to be liable for the rehabilitation 
of the immovable properties. 

In the result, the applicants content that the immovable properties were not an asset 
that carried any positive inherent value or even a market value in the context of the 
prevailing circumstances. 

In the First Liquidation and Distribution account lodged with the respondent during or 
about October 2015, the total gross realisation of the assets of Pamodzi amounted to 
R 222 356 112, 17 and consisted of two amounts; one in respect of the Free 
Residue Account and the other in respect of the Encumbered Asset Account No. 1. 
The aforesaid Asset Account refers to income received in respect of the immovable 
properties as being "PROCEEDS OF MINE" and "INTEREST RECEIVED ON 
PURCHASE PRICE". 

 Although the account only refers to the immovable properties, it is clear from the 
facts supra and the reference to "proceeds of mine" as well as "purchase price" that 
the proceeds reflected therein emanates from the assets sold in terms of the sale 
agreement. The respondent did not dispute the fact that the proceeds emanated 
from a conglomerate of movable and immovable property as well as other rights and 
interests. 

In the Asset Account, the applicants' remuneration is reflected as "10% ON 
PROCEEDS-PROPERTY/ASSETS/INTEREST'. 

[22] The respondent did not agree with the applicant's claim and in a letter dated 14 
December 2015, the respondent stated the following: 

"Kindly be advised that after reviewing the facts at my disposal that the 
liquidators fee of 10% will be taxed to 3% in accordance with Tariff B of 
the Insolvency Act." 

[23] The respondent persisted in its view and the directive, that forms the subject 
matter of this application, was subsequently issued. 

  

LEGISLATIVE FRAMEWORK 

[24] In terms of the provisions of section 384 of the Old Companies Act, the 
applicants are entitled to a reasonable remuneration to be taxed by the respondent 
in accordance with the prescribed tariff of remuneration. 

[25] In terms of regulation 24 of the regulations for the winding-up and judicial 
management of companies, the applicants are entitled to the remuneration contained 
in annexure "CM104" thereto. 



[26] Annexure "CM104", in turn, stipulates that the applicants are entitled to the tariff 
of remuneration for trustees of insolvent estates for the time being. The Insolvency 
Act, 24 of 1936 and more pertinently tariff 8 in the second schedule to the Act, 
prescribes the remuneration of trustees for insolvent estates. 

[27] Tariff 8 provides as follows: 

“1. On the gross proceeds of movable property (other than shares or similar securities) sold, or on the gross amount collected under 
promissory notes or book debts, or as rent, interest or other income. 

10 per cent 

2. On the gross proceeds of immovable property, shares or similar security sold, life insurance policies and mortgage bonds 
recovered and the balance recovered in respect of immovable property sold prior to sequestration. 

3 per cent 

3. On - 

(i) money found in the estate; 

(ii) the gross proceeds of cheques and postal orders payable to the insolvent, found in the estate; and 

1 per cent 

4. On sales by the trustee in carrying on the business of the insolvent, or any part thereof, in terms of section 80. 6 per cent 

5. On the amount distributed in terms of a composition, excluding any amount on which a remuneration is payable under any other 
item of this tariff. 

2 per cent 

6. On the value at which movable property in respect of which a creditor has a preferent right, has been taken over by such 
creditor." 

5 per cent 

 

[28] Having regard to the legislative framework, it appears that the applicants 
consider the proceeds from the sale agreement to fall within the ambit of Item 1 of 
tariff B, whereas the respondent deem the proceeds to fall under the second item, 
i.e. gross proceeds from immovable property. 

[29] It is, furthermore, clear that Tariff B does not refer to a situation such as the one 
under consideration. 

  

SETIING ASIDE OF DIRECTIVE 

[30] Mr Cilliers SC, appearing with Mr Els for the applicants, submitted that the sale 
assets do not only consists of immovable property and consequently the respondent 
was clearly wrong, in applying the 3 % tariff provided for in Item 2 of Tariff B. 

[31] It is not clear from the papers on what basis the respondent deemed the sale of 
all the assets to fall within Item 2 of Tariff B. It clearly does not and Mr Louw SC, 



appearing with Ms Seopela for the respondent, quite correctly, conceded this point 
during argument. 

[32] In the premises, the applicants are entitled to an order setting aside the directive 
issued by the respondent on 4 March 2016 and such an order will follow. 

  

[33] The further question that, however, arises is whether the applicants are entitled 
to an order directing the respondent to tax their fees at 10%. 

  

APPLICABLE TARIFF 

[34] Mr Louw SC submitted that Item 1 of Tariff B is not applicable to the gross 
proceeds of the sale because immovable property is not one of the items mentioned 
therein. 

[35] Mr Cilliers SC did not agree. He submitted that the proceeds of the sale 
agreement falls within the scope of "other income"  referred to in Item 1 of Tariff B. 

[36] In support for this contention, Mr Gillies SC relied on the interpretation given to 
"other income" in Elliot Brother (East London) (Pty) Ltd v The Master and Another 
NO 1988 (4) SA 183 E ("Elliot matter"). 

[37] The bone of contention in the Elliot matter was the percentage applicable in 
respect of income received from Companies of which the insolvent was a director 
and shareholder. The facts are summarised at 186 H - I, as follows: 

"Butler was apparently a shareholder in three private companies named....... 
He had amounts owing to him by way of a loan account in each of the three 
companies. All three companies were placed in voluntary liquidation, and in 
due course the liquidator of the three companies paid various amounts to 
second respondent representing dividends payable to Butler by way of 
director's fees, repayment of his loan accounts and interest thereon, and the 
value of his shareholding." 

[38] Having had regard to the various items in Tariff B, Mullins J concluded as 
follows at 190 A -C: 

“I am, moreover, of the view that the collections in question can  be 
categorised under tariff B , but under item 1 thereof. Item 1 includes, inter alia, 
'the gross amount collected under promissory notes or book debts, or as rent 
or other income'. Even if 'other income' must be interpreted 'ejusdem generis', 
the categories which precede those words cover such a wide spectrum from 
promissory notes (a liquid document), book debts (which connotes amounts 
owing in the course of the insolvent's business), rent (which is a category on 
its own) and interest (which could cover a vast range of amounts owing), that 
it is in my view necessary to interpret 'other income' very broadly. 

The amounts in question in the present case are, in my view, of the very type 
of asset of the insolvent envisaged by the term 'other income'. They are akin 
to 'book debts' in the sense that they are amounts owing to the insolvent by a 
third party. Books debts have been defined as 



'debts connected with and part of the insolvent's trade, which are either 
entered, or should normally be entered, in its books of account." 

See Rennie's case at 609C. Being a loan, they are akin to promissory notes, 
in the sense of money advanced to the insolvent and recoverable by him. I 
can certainly envisage no Jess difficulty in collecting the amount due on a 
promissory than that due on a loan account with a private company." 

[39] The facts in the Elliot matter differ substantially from the facts under 
consideration. 

[40] If one has regard to the assets forming the subject matter of the sale agreement, 
the following assets appears prima facie to attach to the immovable properties: 

i. the buildings; 

ii. the gold work-in-progress; 

iii. the fixed assets;iv. the shafts; 

v. the surface assets; 

vi. the surface right permits; 

vii. all information and technical data relating to the Orkney gold mine area, 
including geology reports, drill cores and the like. 

[41] Even if some of the assets do not attach to the immovable properties, it is clear 
that the sale assets consist of both immovable and movable property. The 
immovable properties might have had little or no value if the mining operations could 
not continue, but conversely without the immovable properties there would be no 
business to sell. 

[42] An immovable property capable of being mined, surely has significantly more 
value than barren land. 

[43] The efforts of the applicants in retaining the mining rights and operations are no 
doubt laudable, but do not change the nature of the assets that were sold. 

[44] Mr Louw SC referred to the matter of Griffiths v Foley's Trustee 1910 - 17 GWL 
270, in which a hotel was sold by public auction during the winding-up of an insolvent 
estate as a going concern. The court held that it in order to arrive at the amount of 
the trustee's commission and charges it was necessary to make an assessment of 
how much of the purchase price of the hotel as a going concern was for the 
immovable property and how much for the movable contents of the hotel. 

[45] In the heads of argument filed on behalf of the applicants, the approach in 
the Griffiths matter, supra, is criticised as follows: 

"The proceeds of the indivisible transaction must ex post fcto be dissected 
in a stilted process to force the individual companents of the merx into one or 
the other of the categories provided for in Table B (sic) and then to apply the 
differentiated prescribed percentages to the individual components that forms 
part of one indivisible conglomerate of assets and rights and claims. This 
process would then demand the placing of ex post facto artificial values on 
components of the merx that was never agreed to prior to the sale and never 
valued prior to the sale. The components of the merx in the present includes 



statutory rights and claims that cannot be divorced from the whole of the going 
concern sold and the movables and immovable are so much intertwined with 
each other and the rights and claims that they can hardly be said to have any 
ascertainable independent value." 

[46] If the sale assets were not defined in the sale agreement, the applicants' 
criticism of the approached followed in the Griffiths matter might have been justified. 
The fact that it would be a difficult exercise to attach value to the immovable and 
movable assets, does not mean that the sale assets do not fall in distinct categories 
in Tariff B. 

[47] In the premises, the applicants did not make out a case for the further relief 
claimed. 

[48] Mr Louw SC suggested a detailed order, entailing inter alia the determination of 
time limits in respect of the valuation of the assets. I am not prepared to fetter with 
the Master's discretion in determining a reasonable remuneration in the prevailing 
circumstances. The Master has a discretion in determining a reasonable 
remuneration and is in this regard inter alia guided by the fees prescribed in Tariff B. 

  

COSTS 

[49] Mr Louw SC advanced various reasons to justify a cost order against the 
applicants. Suffice to say that I am of the view that the applicants were substantially 
successful in the relief they sought, I do not deem it necessary to deal with each and 
every reason advanced on behalf of the respondent in justifying a cost order against 
the applicants. 

  

ORDER 

In the premises, I make the following order: 

1. The directive of the respondent, dated 4 March 2016, that the liquidator's 
fee in the Encumbered Asset Account No. 1 is taxed as 3% in accordance 
with tariff B of theInsolvency Act, 24 of 1936, is set aside. 

2. The matter is referred back to the respondent to determine a reasonable 
remuneration, in terms of the applicable legislation, in respect of the work 
done by the applicants as liquidators in the winding-up of Pamodzi Orkney. 

3. The respondent is ordered to pay the costs of the application, which costs 
include the costs consequent upon the employment of two counsels. 

  
Hlumisa Investment Holdings (RF) Ltd and another v Van der Merwe NO (in his 
capacity as duly appointed joint business rescue practitioner of African Bank 
Investment Limited) and others 
[2015] JOL 34326 (GP) 

Business rescue plan – Failure to consult with shareholders – Interim interdict-must 
consult even though no voting powers 



Moratorium-Section 133- general moratorium on legal proceedings against a company 
during business rescue proceedings-Consent of the business rescue practitioner is 
needed-applicants not consulted-prejudiced-interim interdict granted. 

The applicants had approached the court for the postponement or interdicting of a 
scheduled meeting pending delivery of certain documents and information, and the 
outcome of an application for the setting aside of business rescue proceedings and 
the placing of the third respondent under final liquidation. Although they were 
shareholders in the third respondent, the applicants alleged that they were not 
consulted before preparation of the business plan. The first and second respondents, 
as the business rescue practitioners opposed the application on the grounds, inter 
alia, of non-joinder, non-compliance with section 133(a) or (b) of the Companies Act 
71 of 2008, and that a case for an interdict had not been established. 

Held that rule 6(12) of the Uniform Rules of Court requires applicants to state the 
grounds on which urgency is based and why they contend that they would not be 
afforded substantial redress in due course. 

The Court held that the joinder of the identified parties was not necessary, thereby 
dispensing with the first point. 

Section 133 places a general moratorium on legal proceedings against a company 
during business rescue proceedings. Consent of the business rescue practitioner is 
needed. The court found that the fact that the applicants were not consulted on the 
business rescue plan, and had no voting rights at a meeting to determine the future of 
the company meant that they stood to be prejudiced. An interim interdict was thus 
granted. 

Consultation with the applicants 

[18]  The appointment of the first and second respondents, as business rescue 
practitioners to ABIL, took place on 5 June 2015. In the exercise of their duties the 
business rescue practitioners may consult and be consulted by creditors, affected 
persons and management of the company. The applicants state that they are a special 
BEE investment vehicle created by ABIL. They further indicate that they have behind 
them 13 000 individual and unsophisticated black investors, on whose behalf they 
have acquired in total 74 million ordinary shares which are equal to about 5% of ABIL's 
issued share capital. They indicate that a majority of their investors are from previously 
disadvantaged communities who have invested approximately R268 million in ABIL. 
They make other further submissions to indicate that as shareholders and therefore 
affected persons, they are not being treated fairly by the business rescue practitioners. 

The posture of the business rescue practitioners that they do not have knowledge of 
a group of BEE shareholders and the value of their investment is in my view 
unsatisfactory and in fact lends credence to the applicants' contention that they are 
not, as affected persons, been treated fairly by the business rescue practitioners. 

It is clear from a simple reading of section 150(1) of the Act that the applicants as 
"affected persons" must be consulted. The applicants contend that there was no 
meaningful consultation and that the source documents which would have been critical 
in the preparation of the business rescue plan, were not made available to them and 
that they were not consulted with until they requested a meeting with the first and 
second respondent. At this meeting still no documents were made available to them. 



The documents were made available only after the urgent application had been served 
on the respondents. A valuation report compiled by KPMG in respect of the value of 
shares in the business of STANGEN, was not made available to them. Counsel for the 
applicant was given access to it and proceeded to view the document under very 
stringent confidentiality and non-disclosure terms. The said evaluation report was 
made available to the court from the bar, according to the respondents, as a sign that 
they had nothing to hide. To the applicants however, this was again indicative of the 
unfair treatment at the hands of the business rescue practitioners as well as lack of 
transparency of the worst order. 

[24]  It is common cause that the applicants do not have voting rights, as the law 
stands, at a meeting to determine the future of the company as provided for in section 
151 of the Act.  

Having heard counsel in the matter, the following order is made:The matter is enrolled 
as an urgent application;The meeting scheduled for 29 September to consider the 
business rescue plan as contemplated in sections 151 and 152 of the Companies Act 
71 of 2008 ("the Act") is postponed pending:Consultation between the first and second 
respondents and the applicants, as contemplated in section 150(1) of the Act;The 
delivery to the applicants by the first and second respondents of:The final KPMG 
valuation report in respect of the value of the shares in or business of Standard 
General Insurance Company Limited ("Stangen") compiled at the behest of the first 
and second respondents;The agreement concluded between the first and second 
respondents, representing and African Bank Limited ("African Bank"), as represented 
by its duly appointed curator, Tom Winterboer, and Stangen, represented by its duly 
authorised representatives, concluded on 7 September 2015 rethe shareholding 
presently held by African Bank Investments Limited ("ABIL") in Stangen and other 
ancillary matters;…..The first, second and third respondents shall pay the costs of the 
application, which costs shall include the costs consequent upon the employment of 
two counsel. 
 

Swart v Starbuck and others [2016] JOL 36030 (SCA) 

Insolvent-Action by insolvent – Claim for damages against trustees of insolvent estate 

Sale of property by provisional trustees- the Master gave in terms of section 80bis of 
the Act -compliance with section 82 of the Act not required 

A final order of sequestration of the appellant’s estate was issued in November 2005. 
The first to third respondents were appointed as trustees of the insolvent estate during 
the following year. 

At the time of the sequestration, the appellant owned three properties. Shortly after 
the sequestration, a trust submitted three written offers to purchase the properties. 
The offer was submitted to only one of the three trustees. The trustees had by then 
not yet been formally appointed as provisional trustees of the insolvent estate. The 
said trustee, the first respondent, accepted the offers. Each offer was made subject to 
a suspensive condition that the trustees obtain permission from the Master for the sale 
of the properties. In terms of section 18 (3) of the Insolvency Act 24 of 1936, a 
provisional trustee shall have the powers and the duties of a trustee, as provided in 
the Act, except that, without the authority of the court or the Master, he could not sell 
any property belonging to the insolvent estate. Section 80bis provides that, at any time 



before the second meeting of creditors, a trustee shall, if satisfied that any movable or 
immovable property of the estate ought forthwith to be sold, recommend to the Master 
in writing accordingly, stating his reasons for such recommendation. The Master may 
thereupon authorise the sale of such property on such conditions and in such manner 
as he might direct. The trustees in this case made written application to the Master in 
terms of the above provisions, and obtained the Master’s consent in that regard. 

The appellant contended that the trustees did not, on the relevant date, have the 
necessary authority (or capacity) to accept the offers to purchase made by the trust, 
as they had not yet been appointed as provisional trustees – nor were their powers, 
when they purported to accept the offers to purchase, extended in terms of section 
18(3) of the Act to authorise them to sell the properties. It was also contended that the 
trustees had not been granted any authorisation by the master in terms of section 
80bis of the Act, to sell the properties to the trust. Therefore, according to the 
appellant, the sale of the properties and the resultant transfer thereof to the trust were 
irregular and constituted maladministration of his estate. He sued for damages as a 
result. 

The court a quo, in essence, held that the trustees had been granted the necessary 
authorisation by the Master in terms of section 80bis of the Act to sell the properties 
to the trust, and that compliance with section 82 of the Act was accordingly not 
required. Therefore the action was dismissed with costs. 

Held on appeal that the appellant’s cause of action was based upon the absence of a 
valid authorisation by the Master for the sale of the properties. However, the Master 
did extend the powers of the trustees by authorising the sale of the properties in terms 
of section 80bis of the Act. That authorisation was granted by the Master after the 
trustees had been appointed as provisional trustees. The granting of permission in 
terms of section 80bis of the Act is clearly an administrative act which has legally valid 
consequences until such time as it is set aside. 

The appellant’s claim had to fail and the appeal was dismissed. 
 

Golden Dividend 339 (Pty) Limited and another v ABSA Bank Limited 
[2016] JOL 36032 (SCA) 

Business rescue plan-application to set aside-creditors not joined; non-joinder of 
creditors in an application to set aside a business rescue plan is fatal to the granting 
of that application. 
 

The appellant concluded a written loan agreement with the respondent bank. When 
the appellant defaulted on repayments, the bank served a letter of demand on the 
company. The company did not pay the amount due, but shortly thereafter, the 
company’s board of directors passed a resolution placing it in business rescue 
proceedings in terms of section 129(1)(b) of the Companies Act 71 of 2008 on the 
basis that it was financially distressed. The second appellant was appointed as a 
business rescue practitioner for the company. He published a business rescue plan in 
compliance with his duties. The bank then launched an application, seeking an order 
declaring the business rescue plan published by the second appellant to be unlawful 
and invalid. In its answering affidavit the company raised non-joinder as a point in 
limine. The bank did not deny that the creditors were not joined, but stated that formal 



joinder was not necessary as it would not achieve a result different from that 
achievable through service of the notice in terms of section 145(1)(a) and (b) of the 
Act. The court below dismissed the point in limine and the present appeal ensued. 

Held that the test for whether there has been non-joinder is whether a party has a 
direct and substantial interest in the subject matter of the litigation which may prejudice 
the party that has not been joined. 

If an order or judgment cannot be sustained without necessarily prejudicing the interest 
of third parties that had not been joined, then those third parties have a legal interest 
in the matter and must be joined. If the creditors were not joined in this case, their 
position would be prejudicially affected. The appellant’s point should therefore have 
been sustained. 

The appeal was upheld. 
 

 [9]  In the meantime Ismail J's judgment was taken on appeal and this Court (Absa 
Bank Ltd v Naude NO and others (20264/2014) [2015] ZASCA 97 (1 June 2015) ("the 
SCA decision") endorsed Ismail J's reasoning and said: 

"[9]  The argument by the bank that the issue of non-joinder did not arise 
because the creditors had knowledge of the proceedings, due to the notices 
dispatched to them, and did not intervene, is without substance . . . 

[10]  The test whether there has been non-joinder is whether a party has a 
direct and substantial interest in the subject matter of the litigation which 
may prejudice the party that has not been joined. In Gordon v Department 
of Health, Kwazulu-Natal [2008] ZASCA 99;2008 (6) SA 522 (SCA) it was 
held that if an order or judgment cannot be sustained without necessarily 
prejudicing the interest of third parties that had not been joined, then those 
third parties have a legal interest in the matter and must be joined. That is 
the position here. If the creditors are not joined their position would be 
prejudicially affected: A business rescue plan that they had voted for would 
be set aside; money that they had anticipated they would receive for the 
following ten years to extinguish debts owing to them, would not be paid; 
the money that they had received, for a period of thirty months, would have 
to be repaid; and according to the adopted business rescue plan the benefit 
that concurrent creditors would have received namely a proposed dividend 
of 100 per cent of the debts owing to them, might be slashed to a 5,5 per 
cent dividend if the company is liquidated." 

Christensen NO and others v Tata Steel Limited and others 
[2016] JOL 36219 (KZD) 

Assets-sale of – section 387 -Liquidated company – Application by provisional 
liquidators – Authorisation of acceptance of offer to purchase assets of liquidated 
business 

As provisional liquidators of a company, the applicants sought directions from the court 
in terms of section 387(3) of the Companies Act 61 of 1973. 

The company was placed under business rescue in July 2015. The Court terminated 
those proceedings and placed it under provisional liquidation on 22 September 2015. 



The relief sought by the applicants was an order declaring them to be authorised to 
unconditionally accept a final written offer made by the fourth and fifth respondents for 
the purchase of the business and assets of the company and to sell the business and 
assets of the company to the fourth respondent on those terms. 

Held that the one of the purposes of section 387(3) is for liquidators to protect 
themselves where there is potential conflict as to a decision to be made. 

The Court found, based on the facts, that that the offer of the fourth respondent should 
be approved. The Court therefore ordered the authorisation of the acceptance of the 
offer by the fourth respondent. 

 

ABSA Bank Limited and others v Wolpe and others; Wolpe v ABSA Bank and 
others [2016] JOL 36543 (WCC) 

Interrogations-Enquiry in terms of section 417 of the Companies Act 61 of 1973 – 
Effect of postponement of enquiry 

In two applications before the Court, the common issue was whether an enquiry 
previously ordered by the court in terms of section 417 of the Companies Act 61 of 
1973 into the affairs of a private company (“AMU”) should be allowed to continue or 
whether an order authorising the enquiry (“the 417 order”) should be set aside and the 
enquiry terminated. 

Preceding both applications referred to above, was an application in 2012, a creditor 
of AMU (“Wolpe”) brought an ex parte application for an enquiry in terms of sections 
417 and 418 of the Companies Act into the trade, dealings and affairs or property of 
AMU. After the order sought was granted, a bank (“Absa”) applied for an order 
directing that a copy of Wolpe’s ex parte application be made available to it, and for 
the 417 order to be set aside. The parties entered into a settlement agreement in terms 
of which they agreed to make mutually acceptable arrangements for the conduct of 
the enquiry. 

In the first application (“the 2014 application”) Absa sought a final order that the enquiry 
be terminated and the 417 order set aside. It sought by way of interim relief that the 
enquiry be suspended pending the determination of the final relief. An order (“the 
Griesel order”) was obtained directing that the enquiry be postponed indefinitely 
pending the determination of the final relief. However, Absa did not proceed with the 
final relief and the enquiry could not proceed by virtue of that order. 

In the second application (“the 2015 application”) Wolpe sought an order authorising 
and directing the Commissioner to comply with the terms the 417 order and to continue 
with the enquiry. Absa opposed the application. 

Held that the settlement agreement in terms of which Absa agreed to the continuation 
of the enquiry was made an order of court on 30 November 2012. A settlement or 
compromise has the same effect as res judicata and accordingly excludes any legal 
proceedings in respect of the original, disputed cause of action. That did not mean that 
Absa was restrained from ever addressing it in further litigation particularly where 
Wolpe changed focus and opted to pursue different legal channels. However, Absa 
simply sat back in the comfort of the interim order halting the enquiry instead of taking 
steps to bring the matter to finality. 



The Court was satisfied that the enquiry still served a legitimate purpose and that 
sufficient cause existed for the enquiry to take place. Whilst Absa and the relevant 
witnesses might be inconvenienced in having to prepare for and attend the enquiry, 
that did not justify the inference that the enquiry would cause undue prejudice to it. 

Papadogianis v Master of the High Court, Johannesburg and Others 
(2016/23003) [2017] ZAGPJHC 4 (3 February 2017) 

Review of Master’s actions-section 151-nature thereof 

Claims-Proof- The presiding officer does not adjudicate upon the claim as a court of 
law, is not required to examine the claim too critically and only has to be satisfied 
that the claim is prima facie proved 

This is an application in terms of section 151 of the Insolvency Act number: 24 of 
1936 (‘the Insolvency Act’) for an order:-1. Setting aside the decision made by the 
first respondent on the 16th July 2015, at the conclusion of a meeting of creditors in 
the insolvent estate of the applicant, admitting the claim for R1,672,000.00 submitted 
by the fourth respondent;2. Setting aside the decision of the first respondent made 
on the 6th June 2016, admitting the correction / reduction of the aforesaid claim 
submitted by the fourth respondent to an amount of R1,204,650.04; and3. Recusing 
the first respondent as the commissioner for the purpose of taking evidence or 
holding any enquiry under the Insolvency Act in the insolvent estate of the applicant, 
and that a member of the Johannesburg Bar be appointed as the commissioner for 
the purpose of taking or holding any enquiry under the Insolvency Act in the 
insolvent estate of the applicant. 

[2]. The first respondent is the Master of the High Court, Johannesburg, and the 
second and third respondents are the joint trustees of the insolvent estate of the 
applicant. The second and third respondents took no part in the proceedings before 
this court, and no relief is sought against them. 

[3]. The applicant and the fourth respondents are married. On the 4th of August 2014 
the fourth respondent caused a divorce summons to be issued against the applicant 
and the divorce proceedings are at present pending. On the 21st of April 2015 the 
applicant was finally sequestrated and his insolvent estate was placed in the hands 
of the first respondent. 

[4]. The challenge by the applicant against the decisions of the first respondent is 
advanced on the following grounds:(a) The fourth respondent does not have a claim 
against the insolvent estate of the applicant, and the said claim is a ‘vexatious 
attempt to enforce a bogus claim’, which ought to have been instituted in another 
forum.(b) During the first and second creditors’ meeting the applicant was not 
permitted to question the validity of the fourth respondent’s claim, and the first 



respondent approved the claim of the fourth respondent without ‘substantive 
proof’.(c) On the 9th of December 2015 the applicant had raised in writing an 
objection to the fourth respondent’s claim in terms of section 111, read with section 
112 of the Insolvency Act. The objection was communicated to the first respondent, 
who was also requested to expunge the claim, alternatively, to convene a further 
creditors’ meeting in order to question the fourth respondent under oath.(d) The first 
respondent had allowed the fourth respondent to prove her ‘corrected claim’ without 
any substantive proof and without presenting all the relevant facts to the first 
respondent.(e) The second and third respondents have failed to comprehensively 
inspect the claim of the fourth respondent.(f) The second and third respondents are 
biased in favour of the fourth respondent, which bias is demonstrated, according to 
the applicant, by the fact that they initially opposed his application for a rescission of 
the order sequestrating him. 

[5]. The application for the recusal of the first respondent is premised on the 
allegation that he is biased and has demonstrated, mainly by the fact that he initially 
opposed the applicant’s application for a rescission of the sequestration order 
against his estate, that he would not apply an objective mind to the administration of 
the estate of the applicant. It was furthermore alleged by the applicant that the first 
respondent by admitting the claim by the fourth respondent without any ‘substantive 
proof’, suggests that the first respondent is biased against the applicant in favour of 
the fourth respondent. 

 [14]. In Nel and Another NNO v The Master (Absa Bank Ltd and Others 
Intervening), 2005(1) SA 276 (SCA), the court said: 

'[22] In terms of s 151 of the Insolvency Act, read together with s 339 of the 
Companies Act 

". . . any person aggrieved by any decision, ruling, order or  taxation of 
the Master. . . may bring it under review by the Court . . .". 

South African Courts have long accepted that the review envisaged by s 151 
of the Insolvency Act is the "third type of review" identified more than a 
hundred years ago in Johannesburg Consolidated Investment Co v 
Johannesburg Town Council, where Parliament confers a statutory power of 
review upon the Court.  

 [15]. A court hearing a review application under s 151 sits both as a court of review 
and a court of appeal to reconsider the ruling or decision of the first respondent.  



[19]. In my view, there is no evidence to suggest that the first respondent failed to 
properly fulfil his function. 

[20]. The main challenge to the first respondent’s decision to admit the claim of the 
fourth respondent, was that the first respondent accepted, without any supportive 
evidence, the said claim, which was also not disputed by the second respondent.  

[23]. The presiding officer does not adjudicate upon the claim as a court of law, is not 
required to examine the claim too critically and only has to be satisfied that the claim 
is prima facie proved. The appropriate stage to determine whether the claim is valid 
or not is when the trustees examine the claims proved against the estate. The 
trustees are obliged to examine all books and documents in order to determine 
whether the estate owes the amount claimed. The trustees can of course ask for a 
creditor to be interrogated if the claim is questionable. In addition, in terms of s 45(3) 
of the Act if the trustees dispute the claim, they are obliged to inform the Master in 
writing and include their reasons for doing so. The Master may only disallow the 
claim after having afforded the claimant an opportunity to substantiate her claim. It is 
therefore clear that the determination of whether a creditor’s claim is valid and 
enforceable, more appropriately falls within the powers and functions of the trustees. 

In the premises, the applicant’s application stands to be dismissed. 

Bradley Scott Real Estate CC v Serengeti Exclusive Estate Home Owners 
Association NPC and Others (13150/2016) [2017] ZAGPJHC 11 (9 February 
2017) 

Sale of immovable property-amounts due to  home owners association’s (“HOA”) -
levy clearance-transfer to be passed- levies and/or penalties not entitled to- 
provisions of Section 11(d) of the Prescription Act not applicable- provisions of (c)(3) 
of the title deed is an embargo provision, and therefore a real right that protects the 
creditor’s claim “against the whole world” 

 

 [3] The salient facts to this application are that on 15th of April 2015 the Second and 
Third Respondents (“the liquidators”), being duly authorised by resolution taken at a 
second meeting of creditors, of DE FACTO INVESTMENTS (PTY) LIMITED (IN 
LIQUIDATION) (“DE FACTO”), sold 5 (five) erven, i.e. Erven 145, 151, 169, 170 and 
172 Serengeti Ruimsig Extension 46 Township (“the properties”) to the Applicant. 

[4] The title deeds of all 5 (five) erven forms part of the papers filed by Applicant. 



[5] According to the title deeds, the properties were transferred to DE FACTO on 
18/07/2008 (Erf 145), 11/10/2006 (Erf 151), 2/07/2008 (Erf 169), 02/07/2008 (Erf 
170) and on 02/07/2008 (Erf 172) respectively.  

[6] In clause C of every title deed referred to above, the following conditions are 
imposed on the owner (DE FACTO): 

“1. Immediately on becoming the registered owner of the property, the owner 
will become a member of the Serengeti Exclusive Estate Home Owners 
Association, Registration Number 2004/028930/08 (Section 21 company) (an 
association incorporated under Section 1) and will be bound by the 
memorandum and articles of association of the association. 

2. As long as he is the registered owner of the property, he will remain a 
member of the association and be bound by its memorandum and articles of 
association. 

3. The owner of the erf, or any subdivision thereof, or of any sectional title unit 
erected thereon shall not be entitled to transfer the erf, or any portion thereof, 
or any unit, without prior written confirmation of the association that all 
amounts due tot he association by the owner have been paid.” 

[7] It is common cause between the parties that in terms of the purchase and sale 
agreements, the obligation to pay the clearance figures falls to the Applicant.  

[8] The Applicant consequently sought clearance figures from the managing agent of 
the First Respondent in or during July 2015.  On Applicant’s own version, the 
payment of the home owners association’s (“HOA”) levy clearance was necessary 
before the HOA would certify that all amounts due to it by DE FACTO had been 
settled and transfer could be passed. 

The total amount owing to the HOA, manually calculated, was then R3,025,160.26 in 
respect of all 5 (five) erven. 

[10] The Applicant points out that amounts allegedly due to the HOA span a period 
commencing before 1st of April 2011 and 1 January 2016. 

[11] Applicant further points out that certain penalties for non-development of the 
properties were included in the settlement figures.  These penalties were apparently 
applicable according to a resolution of the HOA resolved on 8th of September 2010, 
which reads as follows: 

“There are currently fourteen stands on auction, the new rule do not apply to 
these stands and open lot penalties will be levied on them from 1 October 



2010 at R5,000.00  per month.  The new rule regarding vacant stands is that 
existing owners have three years to break ground.  Any new owners going 
forward from today’s date will have twelve months to break ground.  The 
penalty for not adhering to these rules will be an additional R5,000.00 (five 
thousand rands) [sic] per month until building has commenced on that 
stand.  The OTP for new sales must include this clause as well as stands on 
auction.” 

[12] The Applicant avers, as mentioned above, that levies (and penalties) included in 
the HOA calculations includes levies and penalties as far back as 1st of April 2011, to 
which levies and/or penalties the HOA is not entitled to, due to the provisions of 
Section 11(d) of the Prescription Act, which reads as follows: 

“11(d) Save where an act of parliament provides otherwise, [the prescription 
period – my insertion] is three years in respect of any other debt.” 

[13] It is on this basis that Applicant made its calculations as set out in the notice of 
motion referred to supra. 

[14] It was argued on behalf of Applicant that it is of importance to identify First 
Respondent’s “right” in terms of the contents of clause  C(3) of the title deed.  

[15] It was maintained on behalf of Applicant that whilst this provision is an embargo 
provision, its intention is none other than to secure a debt.  If so, any monies owed to 
the HOA for a period of longer than three years has become prescribed and can 
therefore no longer be due and payable. 

[16] Applicant’s argument, as I understand it, is that the First Respondent’s “right” is 
not a “real” right, but a “personal claim” right, i.e. a right in respect of a debt, which 
prescribes after three years in terms of Section 11(d) of the Prescription Act, 1969. 

[17] Respondent contends that the provisions of (c)(3) of the title deed is an embargo 
provision, and therefore a real right that protects the creditor’s claim “against the 
whole world”, as it was put by my sister Mashile (A.J.) in her unreported judgment 
of Cohen N.O. v. Kyalami Estate Home Owners Association & Others (12/11300) 
[2013], which view (on the relevant topic) was not overturned by the Supreme Court 
of Appeal in Monica Gezina Cohen N.O. v. Kyalami Estate Home Owners 
Association & Others (499/2013). 

[18] In order to determine whether a right or condition in respect of land is a real 
right, two requirements must be met: 

(a) The intention of the person who creates the right must be to bind not only 
the present owner of the land, but also successors in title;  and 



(b) The nature of the right or cancellation must be such that its registration 
results in a “subtraction from dominium” of the land against which it is 
registered.  

 [19] To my mind, clause C(3) in the title deed in casu is in all fours with the test for 
an embargo provision as set out in the Williams Waters and other decisions referred 
to above. 

[20] The First Respondent, through the embargo provision, therefore has a real right 
in respect of levies and penalties owed to it and along with this it has a choice to 
either claim from the insolvent estate or pursue what it owed to it from the owner or 
its successor in title. 

[21] I am therefore not persuaded that Applicant’s approach in calculating the 
amount of levies by it to First Respondent is correct. 

The right that First Respondent has in terms of the embargo provision is a right to 
veto in terms of the embargo which restricts the owners ius disponendi. 

It is this right of the First Respondent that is at stake here, which is a real right, and 
Applicant has no right to curtail First Respondent’s real right by means of a 
declaratory order wherein the method of calculation of the levies due, as applied by 
Applicant, should prevail. 

 [23] Under the circumstances the following order is made: 

“Applicant’s application is dismissed with costs.” 

  

Ergold Property No 8 CC and Another v Hersov (12627/2009) [2017] ZAGPJHC 
16 (16 February 2017) 

Section 424-retained by Schedule 5 to the new Companies Act (71 of 2008)-relief 
sought on scheme-property sold before proclamation-amounts to reckless trading 

 

This action is concerned with the plaintiffs’ investments, by way of loans, into a 
proposed township development, which never materialised, and their claim against 
the defendant on the basis provided for in s 424 of the Companies Act 61 of 1973 
(the Act). 

[2] Section 424 has been retained by Schedule 5 to the new Companies Act (71 of 
2008) 



[3] The dramatis personae are, firstly, the lenders who are the first plaintiff, a close 
corporation of which Mr Magandhera Pillay was its sole member, and the second 
plaintiff, a company of which Mr Brian Hlongwa was the only shareholder and sole 
director. The proposed township development in Morningside, Sandton, 
Johannesburg, was to be known as Singaraja Village (interchangeably, Singaraja, or 
the development), on the development property consisting of four portions of the 
farm Zandfontein, 10 acres or 44 000 sq m in extent, of which the Hersov family was 
the registered owner and at the time, zoned for agricultural use (the development 
property). For present purposes the Hersov family is a joint reference to Ms Rhona 
Antoinette Hersov, who at all times was represented by her son, James Ronald 
Hersov, who is the defendant in this action (interchangeably referred to as the 
defendant or Hersov), and Basset Investments (Pty) Ltd (a company controlled and 
owned by the Hersov family), the erstwhile second defendant in this action, which 
has been deregistered (Basset).  

The defendant’s interests in the development were monitored, administered and 
advanced by a firm of attorneys, then known as Deneys Reitz, who were the 
appointed conveyancers in terms of the sales agreements in respect of the stands in 
the development. Deneys Reitz was represented by  Mr Len Vorster, who primarily 
was tasked with the administration and maintaining of the record keeping in respect 
of the pre-proclamation sales (the pre-proc sales as they were referred to in the trial) 
as well as the deposits that were paid into trust by prospective purchasers, 
transmitted to Hersov by way of weekly reports, and Mr Andrew Bembridge, who 
right from the outset not only assisted and advised the defendant, as the 
representative of the firm’s 40 years’ long standing client, the Hersov family, on all 
aspects relating to the development but also acted as overseer of the development 
‘as security for the Hersovs’.   

[4] The development entity in respect of Singaraja, and the borrower of the loans 
advanced by the plaintiffs, was a company known as Panamo Properties 105 (Pty) 
Ltd (Panamo), which was a shelf company with no financial means or assets or 
trading background, incorporated on 11 March 2005 and wound up by an order of 
this court, on 13 June 2006. Panamo also, in the initial stages of the events, traded 
as Morningside Investments. 

One Sidney Ronald Wilmot Barlow (Barlow), the erstwhile first defendant in this 
action, an entrepreneur in the marketing of properties and property developments, 
was the only shareholder and appointed the sole director of Panamo, on 12 April 
2005, until he was substituted by one Wolf Dieter Angermaier in January 2006. In 
2003 Barlow was introduced to Hersov by Enrico Daffonchio, an architect and 



advisor friend of Hersov, and discussions ensued between them concerning the 
proposed development.  

Panamo was acquired by Barlow to be utilised as the vehicle through which a 
township would be developed. Sandton Estates CC, owned and controlled by 
Barlow, was the appointed agent in respect of the sales of erven in the development. 
In the period between 2004 and 2006, altogether 44 erven in the development were 
sold, to members of the public, by Barlow, initially ostensibly acting on behalf of a 
non-exiting or de-registered company, Morningside Investments (Pty) Ltd. By way of 
a ‘one pager’ agreement, dated 18 January 2006, Morningside Investments (Pty) Ltd 
was substituted by Panamo as the seller of the property. 

Post liquidation 

[16] Following upon Panamo’s liquidation on 13 June 2006, three liquidators were 
appointed. Both plaintiffs proved claims in the insolvent estate. The evidence of Mr 
Louis Stefanus Coetzer, an insolvent estate administrator at Kaapvaal Trust, and 
working under supervision of Mr CF de Wet, the ‘lead liquidator’ of Panamo (in 
liquidation), and this is not in dispute, establishes its inability pay its debts (six claims 
in excess of some R8m have been proved as contrasted to the value of assets 
recovered of less than R800 000), including the loan amounts. 

Relief sought by plaintiffs 

[19] The plaintiffs’ claims are based on the allegation that the business of Panamo 
was carried on recklessly and that the defendant was knowingly a party thereto, as 
contemplated in s 424 of the Act. 

[37] On a conspectus of all the facts and the documents the defendant was in 
possession of, the plaintiffs’ cause of action remained premised on the loan 
agreements, with the result that, as in my view was correctly submitted by counsel 
for the plaintiffs, they are still seeking recovery of the same debt (See Makate v 
Vodacom Ltd 2016 (4) SA 121 (CC) para [85]). 

[38] It follows that the defendant’s special plea of prescription is without merit and 
that it falls to be dismissed. 

 

Plaintiffs’ locus standi 

[63] The foundation of the plaintiffs’ locus standi in this action based on s 424, 
consists of the debts of Panamo, arising from the loan agreements I have already 
referred to. Both in the application for absolution from the instance and in closing 



argument on the merits, counsel for the defendant challenged the plaintiffs’ locus 
standi on the ground of an absence of proof that the loan amounts were received by 
Panamo. 

[64] I have fully dealt with this aspect in the judgment on absolution from the 
instance. It is merely necessary to add that the evidence of both Pillay and Hlongwa 
is corroborated by the loan agreements. On their version and if regard is had to the 
loan agreements, it was the common intention of all involved that the loans were to 
be made to Panamo. Whatever imperfections there might have been to corroborate 
their version as to the actual receipt of the loan amounts after payment thereof, I 
remain of the view and find that, on the evidence as a whole, they have 
established locus standi. 

  

 [71] The trust Hersov had placed in the advice received from Deneys Reitz, cannot 
be elevated and used as a springboard, as counsel for the defendant sought to do, 
to obscure the true nature of his involvement in and control of the development. I 
accordingly reject counsel’s contention and hold that the defendant was personally 
involved in the sale and development of the development properties (cf Cooper and 
Others NNO v SA Mutual Assurance Society and Others [2000] ZASCA 153; 2001 
(1) SA 967 (SCA) para [15]).   

  

Section 424: Recklessness 

[72] The crucial issue in this case to which I now turn, is whether Panamo was 
reckless in carrying on ‘any business’ (the words used in s 424) and whether Hersov 
was knowingly a party thereto. 

[73] In Philotex (Pty) Ltd and Others v Snyman and Others; Braitex and Others v 
Snyman and Others [1997] ZASCA 92; 1998 (2) SA 138 (SCA), Howie JA held: 

‘As far as "recklessly" is concerned its meaning, to which the meaning of 
"recklessness" corresponds, has been the subject of many reported judicial 
pronouncements. It suffices to refer to the following. In Shawinigan v Vokins 
and Co Ltd [1961] 3 All ER 396 at 403F it was said that "recklessly" means 
"grossly careless" and that recklessness is – 

"gross carelessness – the doing of something which in fact involves a 
risk, whether the doer realises it or not; and the risk being such, having 
regard to all the circumstances, that the taking of that risk would be 
described as 'reckless'." 



That definition seems, with respect, to involve some circuitry of reasoning but 
the important point it contains is the involvement of a risk, whether or not the 
doer realises it. That was the point adopted, together with indicia distilled 
from inter alia earlier judgments of this Court,..’ 

[74] The test applicable is objective, taking into account the risk the diligens 
paterfamilias would have foreseen and guarded against (see S v Van As 1976 (2) 
SA 921 (A) 928C). 

[75] The plaintiffs’ main focus in establishing the element of recklessness, both in the 
pleadings and at the trial was directed at the illegality of the pre-proc sales. In regard 
hereto the defendant’s armory in defence thereof included the three expert witnesses 
who in the summaries of their opinions and reasons in respect thereof, sought to 
refute the recklessness arising from the illegal pre-proc sales, relied on by the 
plaintiffs. As I have alluded to, I ruled against the admissibility of both the opinions 
expressed as well as the factual content set out in the expert witness notices. 

[76] In the judgment on the admissibility of the opinions, I gave full reasons for 
disallowing such evidence. The same reasoning applies to the factual content set 
forth in the expert notices: the only relevance thereof was to support the opinions 
expressed by the experts. The facts relied on by the experts, in any event, are 
unrelated to the facts of the present matter and therefore irrelevant. Put differently, 
this court is enjoined to adjudicate this matter on the facts before it and not on 
unrelated factual scenarios which are relied on merely in support of the opinion 
expressed by the experts, which, in any event, constitute legal questions this court is 
required to determine. 

[77] To revert to the plaintiffs’ reliance on the illegality of the pre-proc sales, I am of 
the view that the prominence afforded to it seemingly clouded reliance on the totality 
of the facts in order to identify the real issue in this matter. In short: the illegality of 
the pre-proc sales, in my view, is a relevant factor in the determination of 
recklessness but not decisive thereof. These are my reasons. 

[78] The entire project, right from the outset, was a financial disaster never to leave 
the starting blocks. No likelihood at all existed at any stage until cancellation of the 
second Panamo sale agreement, of a successful development. The pivotal role 
player in the financing or obtaining of finances for the project was Barlow. Barlow’s 
failure to either provide or obtain finances would have sealed the fate of the project 
in its infancy, which is exactly what happened. 

[79] It must be remembered that Panamo, to the knowledge of all concerned, 
including the defendant, was a shelf company, of no financial standing or business 



reputation at all. But, despite this looming stumbling block it was to be used as the 
vehicle for a property development involving millions of rands. First and foremost, the 
aspect of financial ability and the viability of the project ought to have been the 
determining consideration before embarking on any further steps in the 
development. The events, right from the outset, in my view, reveal a reckless 
disregard of the huge financial risk, if not the inevitable reality of failure, involved and 
pursuing the sale and development, when further indications of Barlow’s inability to 
raise finances surfaced and in the absence of any acceptable financial assistance or 
financial backing. The launching of a township development of this magnitude, in the 
absence of financial input, backing or security is unheard of and plainly, based on 
common knowledge and logic, reckless. 

[90] Section 424 endows the court with a wide discretion concerning the relief to be 
granted. In the exercise of my discretion I have come to the conclusion that the 
plaintiffs are entitled to a refund by the defendant of the amounts of the loans, 
together with interest thereon, at the mora rate, then applicable, of 15,5% per annum  

Praetor and Another v Aqua Earth Consulting CC (162/2016) [2017] ZAWCHC 8 
(15 February 2017) 

Winding-up order- Rescission of winding-up order- company’s directors- ‘residual 
powers’ to act on the company’s behalf- in a provisional winding-up-appeal against a 
winding-up order. 

Directors-company’s directors- ‘residual powers’ to act on the company’s behalf- in a 
provisional winding-up-appeal against a winding-up order. 

Liquidators-Rescission of the winding-up order- non-joinder of liquidator-no effect- 
only effect is that of divesting the liquidators of their office, but that would merely be 
an incidental effect of the determination of the company’s status and thus something 
of an indirect character.  

Geothermal Energy Systems (Pty) Ltd (‘Geothermal’) was placed into liquidation by 
this court at the instance of the respondent, Aqua Earth Consulting CC.  A 
provisional winding-up order was granted on 2 February 2016, and a final order 
followed on 15 March 2016.  The winding up application was not opposed.  The 
matter currently before the court is an application for the setting aside or rescission 
of the winding-up order.  The parties cited as the applicants in the current 
proceedings were Mr Cary Praetor, the sole director of Geothermal who was cited as 
the first applicant, and Geothermal Energy Systems (Pty) Ltd (in liquidation), 
purportedly represented by Mr Praetor, which was cited as the second applicant. 

[2] The first applicant purported to make the application in terms of s 354 of the 
Companies Act 61 of 1973.  That provision affords standing to any liquidator, creditor 



or member of a company to apply for the staying or setting aside of winding-up 
proceedings.  The first applicant failed to qualify himself as a creditor or member of 
the company and accordingly failed to establish that he had standing to proceed for 
relief under the provision.  It was therefore no cause for surprise that I was informed 
at the commencement of the applicants’ counsel’s argument that the first applicant 
sought leave to withdraw his application.  There was no tender of costs, 
however.  Upon being pressed, counsel would go further than to concede that the 
first applicant should pay the ‘wasted costs’ occasioned by his application.  In my 
view there was no merit in the qualification that the applicants’ counsel sought to 
attach to the extent of the first applicant’s liability for the costs of his abortive 
application; he must take responsibility unambiguously for the costs occasioned by it. 

[3] The application brought under Geothermal’s name is brought in terms of its 
alleged right to claim a rescission of the winding-up order at common law.  It is 
brought on the basis that notwithstanding service of the papers at the company’s 
registered office, they did not come to the attention of the company’s 
management.  The proceedings consequently went unopposed in circumstances in 
which the company had proper grounds upon which it could, and would, have 
resisted a winding-up order. 

[4] The effect of the winding-up order was to divest the first applicant of his functions 
as the company’s director and to vest them instead in the liquidator(s).  That raises 
the question whether the current application by the company, ostensibly at the 
instance of Mr Praetor, qua sole director, has been competently instituted.  It 
appears to be generally accepted that a company’s directors have what have been 
described as ‘residual powers’ to act on the company’s behalf in causing it to oppose 
the confirmation of the rule in a provisional winding-up, or to appeal against a 
winding-up order.   

[5] The respondent has taken a point of non-joinder.  It has alleged that the liquidator 
is a necessary party.  The applicants’ counsel resisted that contention and submitted 
that the liquidator did not have a real and substantial interest in the determination of 
the matter, merely an indirect and purely financial one.   

[9] The respondent’s resort to the procedure in terms of s 345 was unusual in the 
circumstances.  The provisions of s 345 read with s 344(f) afford no exception to the 
rule that the courts apply against granting winding-up orders in matters in which the 
application for liquidation is founded on a claim that is bona fide disputed (the so-
called ‘Badenhorst rule).  Bringing a winding-up application when it is known that the 
debt is genuinely disputed is stigmatised as an abuse of process.  The respondent 
must surely have appreciated, in the context of its abortive endeavour to obtain 



judgment on its claim in motion proceedings in the Johannesburg High Court, that 
any application for the winding-up of Geothermal based on s 344(f) was liable to be 
faced off as an abuse of process. It was nonetheless not legally precluded from 
resorting to the process in the face of that risk. 

[10] The notice of demand in terms of s 345 was served at Geothermal’s registered 
office, as provided by the statute.  The registered office happened to be that of a firm 
of chartered accountants in Claremont.  According to the companies’ office records 
attached to the papers, the Claremont address appears to have been Geothermal’s 
registered office since April 2011 when the accountants at that address became the 
company’s auditors.  Notice of the ensuing winding-up application was also served at 
the registered office. 

[18] In my judgment the current application is doomed to failure on the same 
principle.  It is not a reasonable and acceptable explanation for Geothermal to say it 
did not receive notice of the application because it deliberately, but for unexplained 
reasons, instituted measures that rendered its registered office ineffectual for its 
statutory purpose.  Geothermal’s behaviour was fundamentally inimical to ‘an 
ordered judicial process’ and nothing has been said to warrant condoning it. 

[19] In the result, consistently with the effect of the approach adopted in Chetty’s 
case, the application for rescission will be dismissed. 

[20] The following order is made:1. The first applicant is granted leave to withdraw 
his application in terms of s 354 of the Companies Act 61 of 1973 for the setting 
aside of the winding-up proceedings in respect of Geothermal Energy Systems (Pty) 
Ltd (in liquidation).2. The first applicant is directed to pay the respondent’s costs of 
suit in the aforementioned application. 

3. The second applicant’s application for the rescission of the final winding-up 
order, dated 15 March 2016, in respect of Geothermal Energy Systems (Pty) 
Ltd (in liquidation) is dismissed with costs. 

Minister of Justice and Constitutional Development and another v South 
African Restructuring and Insolvency Practitioners Association and others  
[2017] 1 All SA 331 (SCA)  

Trustees and liquidators-Appointment of insolvency practitioners – Policy issued by 
Minister in terms of section 18(1) of the Insolvency Act 24 of 1936 and also applicable 
to appointments of liquidators in terms of sections 368 and 374 of Companies Act 61 
of 1973 – Constitutionality of – Policy found to put in place a rigid regime in which the 
Master became a rubberstamp, compelled to appoint designated persons by rote from 
the Master’s list, which was arranged alphabetically on a race and gender basis – 
Court declaring policy unlawful and invalid. 



The appellants were the Minister of Justice and Constitutional Development (the 
“Minister”) and the Chief Master of the High Court of South Africa (the “Chief Master”). 
The respondents were the South African Restructuring and Insolvency Practitioners 
Association (“SARIPA”), the Concerned Insolvency Practitioners Association (“CIPA”), 
the National Association of Managing Agents (“NAMA”), Solidarity and the Vereniging 
van Regslui vir Afrikaans. The respondents represented various interested groups of 
persons who are involved, either as insolvency practitioners, legal practitioners and 
academics, creditors and employees, in the sequestration or liquidation of insolvent 
estates. 

The appeal concerned the constitutionality of a policy that sought to regulate the 
appointment of insolvency practitioners, primarily as provisional trustees and 
liquidators, but also as co-trustees and co-liquidators, as well as appointments to 
certain other comparable positions under various statutes. Although the policy applied 
to various appointments, the Court in the present judgment dealt with it as if it applied 
only to appointments of trustees on insolvency. The policy was determined by the 
Minister of Justice and Constitutional Development pursuant to his powers in terms 
of section 158(2) of the Insolvency Act 24 of 1936 (the “Act”). The first respondent 
challenged the policy by way of an application in two parts – Part A being an interim 
interdict restraining its implementation, and Part B review proceedings directed at 
having it set aside. The High Court dealt with the urgent application in respect of Part 
A and interdicted the appellants from implementing the policy. The review application 
in Part B sought to challenge the policy on four bases. Those were that it infringed the 
right to equality provided for in section 9 of the Constitution; it unlawfully fettered the 
discretion of the Master; is ultra vires the Act; and was irrational. Acting in terms 
of section 172(1)(a) of the Constitution, the High Court declared the policy inconsistent 
with the Constitution and invalid. The present appeal was with the leave of this Court. 
Held – At the heart of the dispute between the parties lay clauses 6 and 7 of the policy. 
According to the appellants, the objective of the policy was to promote consistency, 
fairness, transparency and the achievement of equality for persons previously 
disadvantaged by unfair discrimination and it was intended to form the basis for the 
transformation of the insolvency industry. The policy empowered the Master to appoint 
provisional trustees on a rotational basis in line with the categories set out in clauses 
6 and 7 which were based on race and gender. The policy did not provide for the 
wishes of creditors to be taken into account in such discretionary appointments. The 
High Court agreed with the respondents and found that the policy put in place a rigid 
regime in which the Master became a rubberstamp, compelled to appoint designated 
persons by rote from the Master’s list, which was arranged alphabetically on a race 
and gender basis. It therefore held that the policy could not pass constitutional muster 
and declared the policy inconsistent with the Constitution and invalid. 

Affirmative action measures are designed to ensure that suitably qualified people, 
who were previously disadvantaged, have access to equal opportunities and are 
equitably represented in all occupation categories and levels. The respondents, 
however, submitted that the policy was rigid in its application and calculated to 
establish a barrier to the future advancement of affected people, contrary to section 
9(2) of the Constitution. Remedial measures must operate in a progressive manner 
assisting those who, in the past, were deprived, in one way or another, of the 
opportunity to practise in the insolvency profession. Such remedial measures must 
not, however, encroach, in an unjustifiable manner, upon the human dignity of those 



affected by them. The policy embodied in clause 7.1 a strict allocation of appointments 
in accordance with race and gender. Insolvency practitioners were for that purpose 
divided into four groups stratified by race, gender and age. Appointments were to be 
made from these groups in strict order. The Court found that the rigid and unavoidable 
appointment process prescribed by clause 7.1 was arbitrary and capricious because 
it had been formulated with no reference to its impact when applied in reality. The 
Court agreed with the High Court that the policy failed to meet the relevant test, and 
was thus unconstitutional. 

It also upheld the argument that the policy was irrational as it required the Master to 
appoint the next-in-line practitioner in each case and failed to take into account factors 
such as the nature of the individual estate, and the industry specific knowledge, 
expertise or seniority of the practitioner concerned. 

The appeal was thus dismissed with costs. 

 
Jordaan and another v City of Tshwane Metropolitan Municipality and another 
and related matters [2017] 1 All SA 585 (GP)  

Property – Rates clearance certificate – Rateable property may only be transferred 
after the municipality concerned certifies that all debts have been settled in respect 
thereof for a period of two years preceding the date of application for the certificate 
– Section 118(3) of the Local Government Municipal Systems Act 32 of 
2000 providing a municipality with security for repayment of the debt and enjoys 
preference over any mortgage bond registered against the property – Constitutionality 
– Court finding section 118(3) to constitute severe limitation of a new owner’s property 
rights in terms of section 25(1) of the Constitution – Arbitrary deprivation not justified 
leading to relevant provisions of section 118(3) being declared unconstitutional. 

Five applications were before the court, the first two against one municipality, and the 
remaining three against another municipality. In the first four applications, a 
declaratory order was sought relating to the municipality’s alleged obligation to render 
municipal services and to open a services account under circumstances where there 
is a debt outstanding in respect of the property concerned beyond the two year period 
provided for in section 118(1) of the Local Government Municipal Systems Act 32 of 
2000. A constitutional attack was also raised against the provisions of section 
118(3) of the Act. The applicants in the fifth case were not proceeding with their 
application and the only issue related to costs. 

The applicants in the first three applications had each bought an immovable property 
at a sale in execution. In the fourth application, the applicant bought immovable 
property from a company in liquidation, the sale having been accepted and approved 
by the liquidators. In all the cases, the applicants took transfer of the immovable 
properties after a certificate in terms of section 118(1) of the Act had been issued by 
the municipality concerned. In terms thereof, the municipality certified that all amounts 
that became due in connection with that property for municipal service fees as well as 
property rates and taxes during the two years preceding the date of application for the 
certificate, had been fully paid. However, in all the cases, there were debts which had 
been incurred by previous owners and/or occupiers prior to the two year period 
envisaged by section 118(1). The municipality in the first two applications relied on its 
policy to demand that all historical debts in respect of a property be paid before 



entering into a service agreement with a new consumer. It adopted the approach that 
it had the right to refuse municipal services to the applicants when municipal debts in 
respect of the property concerned, remained outstanding. It contended that it was 
entitled to do so, because the historical debts, as “a charge upon the property” as 
contemplated in section 118(3), survived transfer of ownership and were therefore 
enforceable against the applicants and their successors-in-title. As far as the other two 
applications were concerned, there appeared to be a dispute regarding the question 
whether or not the municipality had also refused to enter into agreements with the 
applicants for the supply of municipal services. 

The dispute led to the present Court being seized with the question of the 
constitutionality of section 118(3) of the Act. 

Held – Section 118(1) of the Act provides for an embargo against the transfer of a 
rateable property, unless the municipality concerned certifies that all debts have been 
settled in respect thereof for a period of two years preceding the date of application 
for the certificate. Section 118(3) provides a municipality with security for repayment 
of the debt and enjoys preference over any mortgage bond registered against the 
property. As no time limit exists with regard to the security provision contained 
in section 118(3), that right (or statutory hypothec) is not extinguished by the transfer 
of the property from one owner to another whilst there is still a debt outstanding with 
regard to that property. Therefore, nothing would prevent a municipality from 
perfecting its security over the property to ensure payment of an outstanding historical 
debt. It was in that sense that the new owner of the property could be said to be liable 
for the historical debt. 

In the constitutional challenge, the applicants argued that section 118(3) provides 
for a charge upon the property only in relation to the amount owing by a specific 
property owner, which may not be applied against subsequent property owners as it 
would constitute a violation of the right to property which is not supported by sufficient 
reason. The Court held that section 118(3) could result in a loss of ownership for new 
or subsequent owners and consequently a loss of the ability to use, enjoy or exploit 
the property. Even in the absence of actual loss, the mere existence of such a drastic 
remedy as a security provision constituted a severe limitation of a new owner’s 
property rights in terms of section 25(1). It was therefore concluded that the 
infringement or limitation of rights constitutes a deprivation for the purposes of section 
25(1) of the Constitution. The next question was whether the deprivation was arbitrary. 
A deprivation will be arbitrary when the law referred to in section 25(1) does not 
provide sufficient reason for the particular deprivation in question or is procedurally 
unfair. Assessing the extent of the deprivation, the purpose and reason therefor, the 
Court found that in the absence of any such relevant relationship between the purpose 
for the deprivation and the person whose property was affected (ie the new or 
subsequent owner), no sufficient reason existed for section 118(3) to deprive new or 
subsequent owners (other than the current owner before transfer takes place) of their 
title in the property concerned. It was concluded that the deprivation with regard to 
new or subsequent owners was arbitrary for purposes of section 25(1) of the 
Constitution. 

It then had to be determined whether the infringement could be justified as a 
permissible limitation of that right in terms of section 36 of the Constitution. The Court 
was unable to find that the infringement served a legitimate purpose. 



The Court then turned to consider the other relief sought against the municipalities. 

Taking all considerations into account, the Court held that the appropriate remedy 
would be an order declaring the provisions of section 118(3) to be constitutionally 
invalid to the extent only that the security provision “a charge upon the property” 
survived transfer of ownership into the name of a new or subsequent owner who was 
not a debtor of the municipality with regard to debts incurred prior to transfer. 

Harilal v Rajman and others [2017] JOL 37425 (KZD) 

Application for winding up of company – Just and equitable principle – Applicant not 
alleging that the business of the company was carried out or conducted in a manner 
that was oppressive or unfairly prejudicial or that it unfairly disregarded her interests, 
or that the powers of the directors were being exercised in a manner that was 
oppressive or unfairly prejudicial or unfairly disregarded her interests – Court could not 
find that it was just and equitable to wind up the company 

In terms of section 163 of the Companies 71 of 2008, the applicant sought an order 
directing the first to fourth respondents to purchase her shareholding and loan 
account in the fifth respondent. She had obtained her shareholding in the fifth 
respondent from her husband, who transferred his shareholding to her. When her 
husband resigned as director, the applicant was appointed in his place. There was no 
evidence that she had ever preformed any duties as director. In fact, her husband’s 
resignation and his transfer of his shareholding to her was due to the fact that after he 
was convicted of tax evasion, her husband was no longer allowed to act as director. 
However, he continued to work for the fifth respondent but was then styled as its 
marketing manager. He attended the shareholders meeting on behalf of the applicant 
in terms of a proxy. Later, according to the respondents, he signed an agreement to 
transfer his shares to the first to fourth respondents. The respondents therefore took 
the stance in the papers that the applicant did not have the requisite locus standi to 
bring the application because she was not at that stage a shareholder. 

The shareholders agreement contained an elaborate procedure for the disposition of 
the respective shareholding. 

Held that the first issue for determination by the court was whether the applicant had 
the necessary locus standi to bring the application. That in turn depended on the 
validity of the transfer of shares made by her husband. Despite the dispute of fact 
relating to the applicant's locus standi, the Court assumed that she had the 
necessary locus standi without deciding the issue, given the conclusion to which it 
arrived. 

The applicant bore the onus of proving that the respondents had repudiated the 
shareholders agreement as alleged by her. The Court had to look at the nature of the 
shareholders agreement, the claim made by the applicant and of course whether the 
respondents intended to cancel the shareholders agreement and the import 
of the shareholders agreement. Shareholders who have struck a bargain to use the 
procedures provided in a shareholders agreement should as a rule be encouraged to 
comply with such procedures. The applicant’s explanation for her not complying with 
the shareholder agreement was that the fifth respondent's auditor had aligned himself 
with the respondents in determining the price of the shares. The Court held that if that 
were the case, the applicant would be entitled to thereafter refer that issue to 
arbitration in terms of the agreement. It was therefore held that it would be improper 



to permit the applicant to simply brush the shareholder agreement aside by vague and 
general statements that the agreement had been repudiated and that its auditor was 
biased without putting up any evidence to that effect. 

The Court then turned to consider the alternative relief sought, in the form of an 
application for winding up of the fifth respondent based on the just and equitable 
principle. In order to succeed under section 163 of the Companies Act, the applicant 
had to allege and prove that an act or omission of the company or a shareholder had 
resulted in oppression or unfair prejudice or that it had unfairly disregarded her 
interests. The applicant had not alleged that the business of the fifth respondent was 
carried out or conducted in a manner that was oppressive or unfairly prejudicial or that 
it unfairly disregarded her interests. She had not relied on a claim that the powers of 
the directors were being exercised in a manner that was oppressive or unfairly 
prejudicial or unfairly disregarded her interests. The Court could consequently not find 
that it was just and equitable to wind up the fifth respondent. 

There were several disputes of fact which could not be resolved on the 
papers. However the applicant for the main put up bare denials without seeking to deal 
with any of the serious allegations directed against her husband and herself. She 
was content to suggest that the disputes should simply be referred to oral 
evidence. That was not the proper approach. Relief should only be granted in motion 
proceedings when the facts set out in the applicant's affidavit are admitted and in 
their totality those put up by the respondents permit the grant of such an order. A 
litigant who therefore anticipates or knows that there is likely to be a dispute of fact 
and who nonetheless proceeds by way of motion proceedings runs the real risk that a 
court, in the exercise of its discretion, particularly if there is suspicion about that party's 
version, may dismiss the application with costs. The court held that this was not a 
proper case to refer to trial for the hearing of oral evidence. The application was 
accordingly dismissed with costs. 
 

 
 
STANDARD BANK OF SOUTH AFRICA LTD v GAS 2 LIQUIDS (PTY) LTD 2017 
(2) SA 56 (GJ)  
 
Company — Business rescue — Liquidation proceedings already initiated — 
Provisional liquidator appointed — Business rescue application will not suspend 
liquidation proceedings unless notice of application served on provisional liquidator — 
Companies Act 71 of 2008, s 131(6). 
 
The applicant (the Bank) in October 2015 obtained an order placing the respondent 
(G) in provisional liquidation. A provisional liquidator was appointed. On the return 
date of the provisional order — 29 February 2016 — the Bank sought a final 
liquidation order. But at the end of argument presented an application by a third party 
asking that be placed under supervision and for business rescue proceedings to 
commence, argued that under s 131(6) of the Companies Act 71 of 2008, the 
business rescue application, which had been lodged in court but not served on the 
provisional liquidator or G, suspended the liquidation proceedings. The question was 
whether the mere issue out of court of the business rescue application was sufficient 
to suspend the liquidation proceedings. This involved assessing the meaning of the 



word 'made' in s 136(6). argued that the application was 'made' when the application 
was lodged with the court while the Bank's view was that the application had to be 
served on all affected persons, including the provisional liquidator, for it to have been 
'made'. 
Section 131 is headed 'Court order to begin business rescue proceedings'. Section 
131(6) provides that — 

   '(i)f liquidation proceedings have already been commenced by or against the 
company at the time an application is made in terms of subsection (1), the 
application will suspend those liquidation proceedings until the court has adjudicated 
upon the application; or the business rescue proceedings end, if the court makes the 
order applied for'. [Emphasis added.] 
Held 
The business rescue application was likely brought to avoid an (inevitable) 
liquidation (see [5]). Absent service of the application on the provisional liquidator, he 
or she would not officially know of the suspension of his or her duties and powers, 
and would carry them out in ignorance (see [23] – [24]). He or she would be acting 
without authority (and perhaps unlawfully) in a multiplicity of respects, a 
consequence which the legislature could not have intended (see [25]). There had to 
be service and notification as intended in s 131 before a business rescue application 
could be said to have been ‘made', and the liquidation proceedings suspended (see 
[26]). In the light of the above the launch of the business rescue application on 29 
February 2016 did not suspend the liquidation proceedings. 
 
JORDAAN AND ANOTHER v TSHWANE CITY AND ANOTHER, AND FOUR 
SIMILAR CASES 2017 (2) SA 295 (GP) 
 
Constitutional law — Legislation — Validity — Statutory charge on property in Local 
Government: Municipal Systems Act 32 of 2000, s 118(3) — Declared unconstitutional 
to extent of it surviving transfer of ownership to owner who was not debtor of 
municipality with regard to debts incurred prior to transfer. 
Local authority — Rates — Credit control and debt collection measures — Statutory 
charge on property in Local Government: Municipal Systems Act 32 of 2000, s 118(3) 
— Declared unconstitutional as constituting arbitrary deprivation of property — 
Declaration limited only to extent that such statutory charge surviving transfer of 
ownership to owner who was not debtor of municipality with regard to debts incurred 
prior to transfer — Constitution, s 25(1). 
 
'Historical debts' are those incurred before the two-year period envisaged by s 
118(1) of the Local Government: Municipal Systems Act 32 of 2000 (the Act) in 
respect of which a municipality must certify that all amounts such as rates and 
municipal service charges had been paid before the registrar of deeds may pass 
transfer. This case — five applications heard together, where all the applicants had 
taken transfer of property in respect of which historical debts were owing — 
concerned a municipality's entitlement to demand that all historical debts be paid 
before entering into service agreements with new owners. The reason advanced for 
such an entitlement was that historical debts, being 'a charge upon the property' as 
contemplated in s 118(3) of the Act, survived transfer of ownership and so was 
enforceable against new owners and their successors in title. * (See [8] where s 118 
is set out in full.) 



The main issue was the constitutionality of s 118(3), more particularly whether s 
118(3) permitted arbitrary deprivation of property contrary to s 25(1). 
Held, as to whether s 118(3) constituted a deprivation, that: 
The section was a security provision without a time limit and therefore operated 
irrespective of who the present owner was. Relying on the provisions of s 118(3), a 
municipality would be entitled to perfect its security (subject to compliance with its 
own bylaws) by obtaining a court order, selling the property in execution and 
applying the proceeds to pay off the historical debt. This meant that s 118(3) could 
result in a loss of ownership for new or subsequent owners and consequently a loss 
of the ability to use, enjoy or exploit the property. Even in the absence of actual loss, 
the mere existence of such a drastic remedy constituted a severe limitation of a new 
owner's property rights in terms of s 25(1). Therefore, this infringement or limitation 
of rights constituted a deprivation for the purposes of s 25(1) of the Constitution. 
(Paragraphs [9] – 10] and [23] – [24] at 300D – 301A and 304C – H.) 
Held, as to whether the deprivation was arbitrary, that: 
A deprivation of property was arbitrary when the law concerned did not provide 
sufficient reason for the deprivation in question (or when it was procedurally unfair, 
which here it was assumed it was not). Sufficient reason would, inter alia, depend on 
the extent and the purpose of the deprivation. The perfection of s 118(3) security 
could result in the complete and permanent removal or loss of ownership — it was a 
substantial deprivation. The legislative purpose of s 118(3) was to provide security 
for the payment of outstanding municipal charges, not to authorise expropriation. 
This purpose could be achieved whilst the property was still registered in the name 
of the current owner without extending it to new or subsequent owners who had no 
connection with any of the historical debts. However, as the section now read, it 
indiscriminately extended the purpose of deprivation far beyond what was 
necessary. No matter how important the legislative objective was, it could not be 
justified to force a property owner to pay the municipal debts of their predecessor in 
title, or to forfeit their ownership if they refused to do so. The new or subsequent 
owner was neither a debtor of the municipality with regard to historical debts, nor 
were they in a position to prevent the accumulation of historical debts before transfer 
was effected. In the absence of any such relevant relationship between the purpose 
of the deprivation and the person whose property was affected (ie the new or 
subsequent owner), no sufficient reason existed for s 118(3) to deprive new or 
subsequent owners (other than the current owner before transfer takes place) of 
their title in the property concerned. The deprivation with regard to new or 
subsequent owners was therefore arbitrary for purposes of s 25(1).  
Held, as to whether the deprivation or limitation was reasonable and justifiable in an 
open and democratic society (as contemplated in s 36 of the Constitution), that the 
conclusions that s 118(3) constituted a deprivation, that no sufficient reason existed 
for such deprivation and that it was arbitrary with regard to new or subsequent 
owners of the property concerned, were sufficient to also conclude that this 
deprivation or limitation was not reasonable and justifiable in an open and 
democratic society. (Paragraph [44] at 310I – 311A.) 
Held, as to the appropriate order, that it would be to declare s 118(3) constitutionally 
invalid to the extent only that the security provision — the 'charge upon the property' 
— survived transfer of ownership into the name of a new or subsequent owner who 
was not a debtor of the municipality with regard to debts incurred prior to transfer.  
 



Booysen v Jonkheer Boerewynmakery (Pty) Ltd (in business rescue) and 
another [2017] 1 All SA 862 (WCC)  

Company law – Business rescue – Section 133(1) of the Companies Act 71 of 2008 – 
General moratorium on legal proceedings against a company in business rescue – 
Proceedings requiring either the written consent of the practitioner or the leave of this 
court before they could be commenced or proceeded with – While the leave of the 
court should ordinarily be obtained by way of a substantive application, in order to 
avoid unnecessary expense and formalism such application can properly be made as 
a part of the principal matter and can be heard in limine prior to the commencement 
thereof. 

Words and phrases – “business rescue” – Companies Act 71 of 2008 – Defined as 
proceedings taken to facilitate the rehabilitation of a financially distressed company by 
providing for its temporary supervision and the management of its affairs, business 
and property, a temporary moratorium on the rights of claimants against the company 
(or in respect of property in its possession), and the development and implementation, 
if approved, of a plan to rescue the company by restructuring its business affairs, 
liabilities and equity in a manner that will maximise the likelihood of it continuing in 
existence on a solvent basis, or if this is not possible, which will result in a better return 
for creditors or shareholders than would otherwise result from its immediate 
liquidation. 
The first respondent was a liquor wholesaler which in 2013, experienced financial 
difficulty of sufficient seriousness to lead to its directors resolving to place the company 
under business rescue. The second respondent was appointed as the business rescue 
practitioner. He duly assumed control of the company and convened a first meeting of 
creditors and employees on 12 September 2013, where he informed those present 
that he believed there was a reasonable prospect that the business rescue process 
would result in a better outcome than would be achieved on a winding-up, and he 
called on creditors to submit any claims they might have. The applicant, a manager of 
one of the company’s branches, lodged a claim for outstanding remuneration. 

The second respondent published a draft business rescue plan. The full value of the 
applicant’s claim as an admitted preferent claim was listed in the plan. The plan was 
adopted at a second meeting of creditors which was held on 22 November 2013, but 
some 3 years later the applicant had still not been paid the major portion of his claim. 
Enquiries made by him to the second respondent led to his being advised that an 
attempt would be made to effect payment. Such payment did not materialise and the 
applicant launched the instant application in which he sought an order directing the 
respondents to pay the outstanding balance to him, together with interest. 

Defending the claim, the respondents contended that the applicant’s claim was 
grossly over-stated and that the business rescue plan was subject to a proviso in terms 
of which second respondent had reserved the right to amend it unilaterally, without 
reference to creditors, and after additional information in respect of the applicant’s 
claim had come to his attention (the nature of which information was not disclosed), it 
had been so amended. 
Held – The concept of business rescue is defined in the Companies Act 71 of 2008 as 
proceedings taken to facilitate the rehabilitation of a financially distressed company by 
providing for its temporary supervision and the management of its affairs, business 
and property, a temporary moratorium on the rights of claimants against the company 



(or in respect of property in its possession), and the development and implementation, 
if approved, of a plan to rescue the company by restructuring its business affairs, 
liabilities and equity in a manner that will maximise the likelihood of it continuing in 
existence on a solvent basis, or if this is not possible, which will result in a better return 
for creditors or shareholders than would otherwise result from its immediate 
liquidation. 

Inasmuch as the proceedings in this matter concerned a claim by the applicant for 
payment of a sum of money (which formed part of a claim which was admitted and 
included in the rescue plan), they constituted an “enforcement action” within the 
meaning of section 133(1) of the Act, which placed a general moratorium on legal 
proceedings against a company in business rescue. As such, on the face of it the 
proceedings required either the written consent of the practitioner or the leave of the 
court before they could be commenced or proceeded with. 

Applying the established principles of statutory interpretation, the Court held that 
inasmuch as the provisions of section 133(1) may limit or intrude upon the 
constitutional right of access to court which a litigant may ordinarily enjoy, they must 
be interpreted in a manner which is least restrictive of such rights. The provisions in 
question must be read in the context of the statutory presumption that unless a 
contrary intention clearly appears from the language, the Legislature did not intend 
unfair, unjust or unreasonable results to flow from its enactments and it is to be 
presumed that the legislation was not meant to be absurd or anomalous. The Court 
held that when giving effect to the provisions of section 133(1) it is important to strive 
towards an interpretation which will allow for the speedy, cost-effective and efficient 
implementation of an adopted rescue plan and the timeous completion of the business 
rescue process as opposed to an interpretation which will prolong it or drag it out 
unnecessarily. One of the principal objectives which the court should have in mind is 
to protect and give effect to the business rescue process and to advance it, rather than 
to stifle or retard it. It was therefore concluded that it would be wrong to hold that in 
each and every matter in which leave of the court is required, such leave needs to be 
sought and obtained by way of a formal application, nor, would it be correct to hold 
that such leave must, of necessity, always be sought by way of a separate, prior 
application. It will in each case be a matter for the court’s discretion. Applying a 
purposive and contextual interpretation to the language used in the provisions in 
question, there was nothing in section 133(1) which excludes the leave of the court 
being sought and obtained, in appropriate circumstances, either together with or 
subsequent to the launch of the principal proceedings or action in question. While the 
leave of the court can and should ordinarily be obtained by way of a substantive 
application, in order to avoid unnecessary expense and formalism such application 
can properly be made as a part of the principal matter and can be heard in limine prior 
to the commencement thereof, without doing violence to the provisions of the section. 

The Court confirmed that the applicant was a preferent and not a concurrent creditor. 
It then turned to consider the purported amendment of the applicant’s claim. It held 
that the whole scheme of the relevant statutory provisions was such that there was no 
room for a business rescue practitioner to reserve to himself the right to amend a 
business rescue plan. In doing so, he would effectively circumvent the procedure set 
out in the Act in terms of which the claims, which are to be discharged as per the 
rescue plan, derive their binding force. 



In the premises, the applicant was granted leave to proceed with this application in 
terms of section 133(1)(b) of the Companies Act, and the first respondent was ordered 
to pay the applicant the amount owed to him. 

 

Ex Parte Standard Bank of South Africa Ltd, In re Integrated Pipeline Solutions 
(Pty) Ltd v Bankuna Engineering & Construction (Pty) Ltd (18406/2016) [2017] 
ZAGPJHC 52 (7 March 2017) 

Liquidation application- Fullard-case followed-intervening creditor-must make out its 
own cause of action-two  provisional orders cannot run in tandem. 

 

This is the extended return day of a provisional winding-up order granted on 16 
August 2016 at the instance of the applicant against the respondent. The initial 
return date was 3 October 2016, but it was then extended to 30 November 2016 
because on 3 October 2016 the respondent handed up an answering affidavit and an 
application for condonation for the late filing of the answering affidavit.  The 
answering affidavit raised many factual disputes to the applicant’s claim, which was 
for payment under a construction sub-contract. 

In the meantime, on 23 November 2016, by agreement between all three parties, the 
intervening creditor was granted leave to intervene “as the second applicant” and 
times for filing affidavits by the parties were set. The intervening creditor’s claim was 
for moneys lent and advanced under various agreements. These include four 
instalment sale agreements and a business revolving credit plan. The respondent fell 
into arrears on all the instalment sales, and seven of eight debit orders presented to 
pay the instalments due under the credit plan were returned unpaid. The intervening 
creditor contends that the respondent is commercially insolvent. 

The order, issued by agreement between the parties, provided that the respondent 
was to file its notice of intention to defend, “if any”, within a certain period. It also 
provided, as regards answering affidavits by the respondent, that these were to be 
filed “in the event of opposition.” 

The respondent did not file an answering affidavit to the case launched by the 
intervening creditor, but elected instead to act under rule 6(5)(d)(iii), which provides: 
“if he intends to raise any question of law only he shall deliver notice of his intention 
to do so, within the time stated in the preceding sub-paragraph, setting forth such 
question.” 

The respondent’s notice, which was dated 20 February 2017, asserts crisply: “The 
respondent contends that, as a matter of law, the Standard Bank liquidation 
application cannot be determined whilst the applicant is proceeding with its 
liquidation application against the respondent.” 

[6] The return date having been extended ultimately to 27 February 2016, the 
intervening creditor applied for leave to argue the matter on the basis that in truth the 
matter was not opposed because the respondent’s law point was bad; and so the 
Practice Manual would not be offended if I heard the matter on my unopposed roll. I 
stood the matter down till later in the week, and having received heads of argument, 



heard it on Wednesday afternoon 1 March 2016. I reserved judgment till Tuesday 7 
March 2017, extending the rule nisi concomitantly. 

[7] The central argument for the respondent was straight-forward: that for so long as 
the applicant remained intent on seeking confirmation of the rule, it remained 
dominus litis, and the intervening creditor had no place in the hearing; in fact, it had 
no right to be heard at all. For this proposition it relied on the judgment of Coetzee, J 
(as he then was) in Fullard v Fullard, 1979 (1) SA 369 (T) at 371 H – 372 B. The 
learned judge there held that an intervening creditor may obtain a fresh order in its 
own name if the applicant creditor does not proceed with the case, or drags its feet. 
He held too that the court takes a practical view of the matter and bears in mind the 
general body of creditors. 

[8] Fullard has been followed often, and may be accepted as laying down the general 
practice in this division.Other cases too have stressed that the intervening creditor 
who seeks its own order cannot do so on the back of the cause of the applicant; it 
must make out its own cause. Also, it seems accepted if it is not self-evident, that 
two provisional orders cannot run in tandem.  

[9] In short, the practice is that for so long as an applicant creditor persists in seeking 
relief on its own, prior, application, a court cannot ignore that application and instead 
grant a fresh order at the instance of a subsequent, intervening creditor, even if the 
latter makes out a good case for it. The applicant as master of the litigation is entitled 
to have its case decided first.  

[10]What is the attitude of this dominus litis here? In the penultimate paragraph of its 
heads of argument, the applicant says, under the rubric “Applicant’s Conditional 
Tender”, the following: “In the final instance, to the extent that this court upholds the 
point of law of the respondent and finds that the sole impediment to Standard Bank 
obtaining its final order is that the applicant must first pursue its liquidation 
application, then, under that circumstance, the applicant assents to the discharge of 
its provisional order in favour of the grant of a final order to Standard Bank.” 

[11] The respondent submitted that the applicant has no right to make such a 
conditional tender; it has no right to bargain with the court. I have no doubt that the 
applicant has no right to bargain with the court; but what is really happening here? 
The following observations are in my view pertinent. 

[12]First, pleadings have not closed in the applicant’s cause; the replying affidavit is 
still owing, and its appearance is likely to be delayed by the need for sufficient 
responses to discovery notices. So it will be some time before that cause will be 
determined, likely much later this year. 

[13]Second, the respondent has no answer to the merits of the case presented by 
the intervening creditor. It chose not to file an answering affidavit but instead to take 
the law point only. 

[14]Third, the intervening creditor asks for a final winding-up order, arguing that a 
provisional order has been out there, and served on everyone. In this the intervening 
creditor is supported by the respondent, who submits that there would be no point in 
discharging the applicant’s rule, just to substitute for it a fresh rule at the instance of 
the intervening creditor. 



[15]Fourth, there seems little point in sitting back to observe the disputes between 
the applicant and the respondent wind their way through the courts when the prize 
for the applicant is a final winding-up order, precisely the same relief which the 
intervening creditor wants and to which there is no answer on the merits. 

[16]Fifth, add to this the fact that creditors are being kept out of satisfaction of their 
claims whilst the interim order pertains, and it seems pointless to turn a blind eye to 
the applicant’s attitude even if inelegantly expressed in its “conditional tender.”   

[17]These observations lead me to the conclusion that, as it happens, the sole 
impediment to a winding-up order being granted at the instance of the intervening 
creditor, is the fact that before it in the queue stands the applicant; but the applicant 
has in these circumstances deferred to the intervening creditor.  

[18]In the result I make the following order:(a) The provisional winding-up order 
issued on 16 August 2016 is discharged. (b) The application by the intervening 
creditor for the winding-up of the respondent is granted, and a final winding-up order 
hereby issues. 

  
Richard Du Plessis Barry v Clearwater Estates NPC & others (187/2016) [2017] 
ZASCA 11 (16 March 2017) 

Proxy holder- Companies Act 71 of 2008 : s 58(1) : appointment of proxy ‘at any 
time’ : s 58(3)(c) : instrument evidencing proxy to be deposited ‘before’ shareholders 
meeting : Memorandum of Incorporation of company requiring proxy to be deposited 
‘not less than 48 hours before’ meeting : article inconsistent with unalterable 
provisions of s 58(1) : article void in terms of s 15(1)- s 58(1) of the Act, which 
provides that a shareholder may appoint a proxy ‘at any time’ 

The appellant, Mr Richard Du Plessis Barry, in his capacity as a director of the first 
respondent, Clearwater Estates NPC, a company duly registered in terms of the 
company laws and known as the Clearwater Estates Homeowners Association, 
launched an application before the Gauteng Division of the High Court (Pretoria). An 
order was sought declaring that all the business and resolutions transacted at a 
special general meeting held by the first respondent on 27 September 2014, were 
unlawful and void. 

The second respondent, Mr Kevin Olivier, was cited in his capacity as the 
Chairperson of the Board of Directors of the first respondent. The third respondent, 
the Commissioner of the Companies and Intellectual Property Commission, was 
cited, insofar as it may be necessary, to rectify its register in respect of the first 
respondent, in accordance with any order that may be granted. 

The special general meeting in question was convened for the purpose of 
considering and adopting various resolutions relating to the internal governance of 
the first respondent. A resolution that approved an increase in the levy payments by 
the residents was the catalyst that ignited the present dispute. 

The challenge to the validity of the resolutions passed at the meeting was that 
shareholder proxies submitted on the day of the meeting, were in contravention of 



articles 13.7.10 and 13.7.11 of the first respondent’s Memorandum of Incorporation 
(MOI). These articles provide that a proxy shall not be treated as valid unless it is 
deposited at a designated location not less than 48 hours before the time designated 
for holding the meeting at which the proxy is to be exercised. Absent these late 
proxies, the attendance at the meeting did not meet the requirements contained in 
article 13.3.2 of the MOI, which provides for a quorum of not less than 25 per cent of 
voting rights being present for the purpose of passing any special resolution at any 
meeting. 

In order to attain the requisite quorum, the Board of the first respondent proposed a 
vote condoning the late filing of these proxies, which was accepted by a majority 
decision at the meeting. The contested resolutions were then put to the vote and 
passed. The appellant contends that the meeting was not properly constituted as no 
special resolutions could be passed in the absence of the requisite quorum. The 
board's proposal to condone the late filing of the proxies and the adoption of this 
proposal at the meeting according to the appellant, amounted to the amendment of 
the first respondent’s MOI which could be effected only by way of a special 
resolution as contemplated in s 65(11) of the Companies Act 71 of 2008 (the Act). 
This resolution could not be passed because it also lacked the requisite quorum. In 
other words, the absence of a quorum for the purposes of passing the intended 
resolutions, was sought to be remedied by the invocation of a special vote that 
required the same quorum. 

These sections must be considered in the context of the definition in s 1 of the Act of 
‘alterable provisions’ and ‘unalterable provisions’. An ‘alterable provision’ is: 

‘. . . a provision of this Act in which it is expressly contemplated that its effect on a 
particular company may be negated, restricted, limited, qualified, extended or 
otherwise altered in substance or effect by that company's Memorandum of 
Incorporation.’ 

An ‘unalterable provision’ is: 

‘. . . a provision of this Act that does not expressly contemplate that its effect on any 
particular company may be negated, restricted, limited, qualified, extended or 
otherwise altered in substance or effect by a company's Memorandum of 
Incorporation or rules.’ 

The importance of the distinction is apparent from the provisions of s 15(2)(d) which 
provides that, subject to the provisions of s 15(2)(a)(iii), the MOI of a company may 
not contain a provision that negates, restricts, limits, qualifies, extends or otherwise 
alters the substance or effect of an unalterable provision of the Act. In addition, s 
15(1) of the Act provides that: 

‘(1) Each provision of a company's Memorandum of Incorporation – 

(a) must be consistent with this Act; and 



(b) is void to the extent that it contravenes, or is inconsistent with, this Act, subject to 
section 6(15).’ 

[13]   I agree with the conclusion of the court a quo that the provisions of s 58(1) are 
unalterable. The right of a shareholder to appoint a proxy ‘at any time’ is a provision 
that does not expressly contemplate its alteration in any way by a company's MOI. 
The provisions of s 58(3)(c) are however alterable, because the section expressly 
contemplates that its effects may be altered. Consequently if the articles in question 
contravene or are inconsistent with the provisions of s 58(1), they are void in terms 
of s 15(1) of the Act. 

The plain wording of ss 58(1)(a) and 58(3)(c) of the Act read together and in context 
with due regard to their purpose, is that a shareholder of a company may appoint at 
any time, anyone who is not a shareholder of the company as a proxy to participate 
in, and speak and vote at a shareholders meeting on behalf of the shareholder, 
provided that the proxy delivers a copy of the instrument appointing the proxy, to the 
company or to any other person on behalf of the company, before the proxy may 
exercise any of the rights of the shareholder at the meeting. 

[22]   In reaching this conclusion I do not overlook the practical difficulties which the 
appellant alleges will arise from this interpretation of the provisions of ss 58(1) and 
58(3)(c)of the Act. It was submitted that should a corporation be unable to regulate 
the submission of proxies by the imposition of a deadline before a  meeting, general 
meetings of corporations, particularly large corporations, will become unworkable. 
The situation is postulated of a large company with thousands of shareholders being 
hamstrung by the submission of thousands of proxies on the day of a scheduled 
meeting. It was argued that because s 63(1)(b) of the Act enjoins the officer 
presiding over a general meeting to validate and verify proxies prior to allowing a 
proxy to exercise a vote on the instrument, a general meeting would be unable to 
proceed on the scheduled day because of the administrative burden imposed on the 
presiding officer. If these practical difficulties are real and not simply apparent, their 
resolution lies not in a strained interpretation of the Act, but by legislative 
intervention. 

[23]   The provisions of articles 13.7.10 and 13.7.11 of the first respondent’s MOI are 
accordingly inconsistent with the provisions of s 58(1) and are void in terms of 
s 15(1) of the Act. [24]   The following order is granted:The appeal is dismissed with 
costs. 

Afgri Operations Ltd v Hamba Fleet Management (Pty) Ltd (542/16) [2017] 
ZASCA 24 (24 March 2017) 

Appeal of liquidation orders-court’s powers to overrule dismissal 

Applications-winding-up proceedings are not to be used to enforce payment of a 
debt that is disputed on bona fide and reasonable grounds- the ‘Badenhorst rule’ 



Application for a final order of liquidation :  underlying debt admitted by the 
respondent : no allegation that respondent solvent : respondent not trading or 
conducting any business : respondent’s indebtedness  prima facie established : onus 
on respondent  to show that indebtedness disputed on bona fide and reasonable 
grounds : a counterclaim not in itself a reason for refusing an order for the winding 
up of the respondent : final order winding-up the respondent granted. 

Applications for liquidation-Plascon Evans may be ignored- court may first make a 
provisional order of liquidation- different test applied from that in Plascon-
Evans when setting out the circumstances that would be sufficient to justify the 
making of such an order of liquidation.  

The appellant, the applicant in the court a quo, applied for a final order of liquidation 
of the respondent. That court (Mabuse J) dismissed the application with costs but 
granted leave to appeal to this court. 

The appellant had obtained a judgment for costs against the respondent on 4 
February 2014. These costs were, by agreement between consultants employed by 
the parties, taxed in an amount of R156 796.64. The respondent failed to discharge 
this debt owed to the appellant. The appellant then brought an application to wind up 
the respondent on the basis that the respondent was unable to pay its debts within 
the meaning of s 345(1)(a), read with s 344(f) of the Companies Act 61 of 1973 (the 
old Companies Act). Other than to present a bald denial that it is insolvent, the 
respondent did not dispute the underlying debt and that it had failed to pay it. In 
addition, the issues of whether demand had been given by the appellant to the 
respondent in terms of s 345 of the old Companies Act and the failure of the 
respondent to satisfy that demand, were not in dispute. 

The court a quo dismissed the application for the winding-up of the respondent solely 
on the basis that it had a counterclaim against the appellant. The counterclaim arises 
from allegedly unlawful transfers in an amount in excess of R22 million that the 
appellant had made from the respondent’s bank account during the period 12 
November 2003 to 22 March 2006. These transfers were alleged to have taken place 
while the appellant had been managing the affairs of the respondent in terms of a 
‘Management Agreement’. The summons in respect of this claim had been issued on 
10 March 2009 but had not been pursued by the respondent. Not only is the claim 
illiquid but also the summons was not even attached to the respondent’s answering 
affidavit. 

The respondent made no allegation that it was either factually or commercially 
solvent. It is common cause that the respondent was not trading or conducting any 
business at the time of the application for its winding-up. The respondent also admits 
that it has no assets but places the blame for this on the appellant. Most significantly, 
as previously mentioned, the underlying debt, giving rise to the application for the 
winding-up of the respondent, was not in dispute. Indeed, it was admitted by the 
respondent.   

In dismissing the application for the winding-up of the respondent, the court a quo 
relied upon the exercise of its discretion. In its judgment it said: 



‘To conclude on this point I accept that in South African law, as in English law, the 
power of the Court to grant a winding-up order is discretionary, irrespective of the 
grounds on which such order is sought.’ 

A little later on, it said: 

‘Quite clearly the applicant has a number of concerns against the respondent’s 
action. I have noted those concerns but under the circumstances this Court is not at 
liberty to deal with them or the respondent’s claims at this stage and in this 
proceedings.’ (Emphasis added.) 

The questions that therefore arise in this appeal are: (a) may this court interfere with 
the exercise of its discretion and, if so (b) should it do so? 

[6] It is trite that winding-up proceedings are not to be used to enforce payment of a 
debt that is disputed on bona fide and reasonable grounds. This is known as the so-
called ‘Badenhorst rule’. Where, however, the respondent’s indebtedness has, prima 
facie, been established, the onus is on it to show that this indebtedness is indeed 
disputed on bona fide and reasonable grounds.  

[7] The existence of a counterclaim which, if established, would result in a discharge 
by set-off of an applicant’s claim for a liquidation order is not, in itself, a reason for 
refusing to grant an order for the winding-up of the respondent but it may, however, 
be a factor to be taken into account in exercising the court’s discretion as to whether 
to grant the order or not.  

[8] The court a quo was much influenced by a series of English cases in which it has 
been held that a ‘genuine’ cross-claim, the equivalent of our counterclaim,  is a 
matter which may justify the exercise of a discretion against making a winding-up 
order. It relied, in particular, on Re: Portman Provincial Cinemas Ltd[5] and Re: Bay 
Oil Seawind Tankers Corp v Bay Oil SA[6] and the authorities therein cited. The 
difficulty is, of course, encapsulated in Plascon-Evans Paints Ltd v Van Riebeeck 
Paints (Pty) Ltd,[7] with which every lawyer must be familiar: how does one decide 
whether a disputed counterclaim is ‘genuine’, when applications for winding-up are, 
in the ordinary course, brought by way of motion proceedings?[8] 

[9] Indeed, it is precisely by reason of the fact that a court may first make a 
provisional order of liquidation that in Kalil v Decotex (Pty) Ltd,[9] a different test was 
applied from that in Plascon-Evans when setting out the circumstances that would be 
sufficient to justify the making of such an order of liquidation.[10] It is that the 
affidavits must demonstrate a prima facie case in favour of the applicant.[11] It may 
bear repeating that Plascon-Evans is the locus classicus as to the test in the factual 
enquiry before a finalorder can be made in motion proceedings.[12] 

[10] Ms Stein, who appeared for the appellant, submitted that Portman Provincial 
Cinemas had been wrongly decided (in the sense that it did not correctly reflect the 
position in English law) and that, in any event, it would be incorrect for a South 
African court to apply the English law in the matter, as our law is already clear in this 
regard. It is unnecessary, in the present case, to decide either point because the 
respondent does not even get past the post: its desultory pursuit of its counterclaim 



has the consequence that is has failed to discharge the onus of satisfying the court 
of the ‘genuineness’ thereof. 

[11] As to the general principles concerning the exercise of a discretion by a court, 
the Constitutional Court’s judgment in National Coalition for Gay and Lesbian 
Equality & others v the Minister of Home Affairs & others has made it clear that an 
appeal court will not interfere with a lower court’s discretion unless that court was 
influenced by wrong principles or a misdirection of the facts or if that court reached a 
decision the result of which could not reasonably have been made by the court 
properly directing itself to all the relevant facts and principles.[13] The court a quo was 
mindful of the fact that its discretion must be ‘exercised on judicial grounds’. 

[12] Notwithstanding its awareness of the fact that its discretion must be exercised 
judicially, the court a quo did not keep in view the specific principle that, generally 
speaking, an unpaid creditor has a right, ex debito justitiae, to a winding-up order 
against the respondent company that has not discharged that debt.[14] Different 
considerations may apply where business rescue proceedings are being considered 
in terms of Part A of chapter six of the new Companies Act 71 of 2008.[15] Those 
considerations are not relevant to these proceedings. The court a quo also did not 
heed the principle that, in practice, the discretion of a court to refuse to grant a 
winding-up order where an unpaid creditor applies therefor is a ‘very narrow one’ that 
is rarely exercised and in special or unusual circumstances only.[16] 

[13] As mentioned above, mere recourse to a counterclaim will not, in itself, enable a 
respondent successfully to resist an application for its winding-up. Moreover, as set 
out above, the discretion to refuse a winding-up order where it is common cause that 
the respondent has not paid an admitted debt is, notwithstanding a counterclaim, a 
narrow and not a broad one. In these respects the court a quo applied ‘the wrong 
principle[s]’. There must be no room for any misunderstanding: the onus is not 
discharged by the respondent merely by claiming the existence of a 
counterclaim.  The principles of which the court a quo lost sight are: (a) as set out 
in Badenhorst and Kalil, once the respondent’s indebtedness has prima facie been 
established, the onus is on it to show that this indebtedness is disputed on bona fide 
and reasonable grounds and (b) the discretion of a court not to grant a winding-up 
order upon the application of an unpaid creditor is narrow and not wide. 

[14] Mr Omar, who appeared for the respondent, accepted that this was a correct 
statement of the law. In other words, he accepted that once the appellant had 
demonstrated that the respondent was prima facie indebted to it, it was for the 
respondent to establish that it disputed that indebtedness on bona fide and 
reasonable grounds. He also accepted that, once the respondent’s indebtedness to 
the appellant had been shown, the discretion to refuse a winding-up order was a 
narrow one. He submitted, however, that by reason of the Bill of Rights in the 
Constitution and, in particular s 22 (the right to trade) and s 34 (the right to a fair 
hearing before a court) contained therein, it would be ‘unconstitutional’ for a court to 
apply a narrow discretion, rather than a broad one, when it comes to deciding 
whether or not to grant a final order of liquidation. For the reasons that follow it is 
unnecessary to reach a decision on the issue. 



[15] There may indeed be cogent reasons for the doors of the courts to be wide open 
when it comes to any matter affecting human rights. One searches the respondent’s 
affidavit in vain, however, for any human right that may be adversely affected by the 
grant of a final order for its liquidation. It does not appear to be trading. There is not 
even an allegation that jobs will be lost as a result of its liquidation. Indeed, in its 
answering affidavit, the respondent did not assert any of the rights contained in the 
Bill of Rights. 

[16] In coming to its conclusion, the court a quo was influenced by Ter Beek v United 
Resources CC & another.[17] In that case, the court affirmed that the applicant bore 
the onus of showing that the respondent was indebted to it and that the respondent 
bears the onus of demonstrating that the indebtedness was disputed on bona fide 
and reasonable grounds.[18] It then went on to find that  it was not satisfied that the 
applicant had  discharged the onus of showing that the respondent should be wound 
up on the basis that it was just and equitable but nevertheless granted a final order 
of liquidation.[19] To the extent that Ter Beek is inconsistent with the reasoning in 
this judgment, it should not be followed. 

[17] The question of onus is indeed critically relevant in a case such as this. It bears 
repeating that once the respondent’s indebtedness to the applicant for a winding-up 
order has, prima facie, been established, the onus is on it, the respondent, to show 
that this indebtedness is indeed disputed on bona fide and reasonable 
grounds.[20] If one accepts the test set out in the English cases upon which the 
respondent has relied, the respondent would have to show that its counterclaim was 
‘genuine’. 

[18] As mentioned earlier, in this particular case the inertia of the respondent in 
pursuing its right of action alleged in the counterclaim generates a considerable 
sense of unease about the genuineness of its contestation. There are other relevant 
factors too: the illiquidity of the claim, the failure even to attach the summons, the 
failure to respond to the s 345 demand, the lack of any indication that the respondent 
may be solvent and the fact that the respondent does not appear to be trading. It has 
therefore failed to discharge the onus of demonstrating that its indebtedness to the 
appellant has indeed been disputed on bona fide and reasonable grounds. This court 
is therefore entitled to interfere with the discretion exercised by the court a quo. The 
correct order would have been to have placed the respondent in liquidation. 

[19] There was a short debate before us as to whether it would have been the better 
exercise of its discretion for the high court to have preceded the making of a final 
order of liquidation with a provisional one. Incontestably, the appellant had 
established a prima facie case for the liquidation of the respondent and therefore a 
right to a provisional order. As to the extent to which the courts will incline to taking 
the precaution of first granting a provisional order of liquidation, rather than a final 
one, it would seem that there is some degree of regional variance and that the 
matter is perhaps even affected by the individual preferences among 
judges.[21] The passage of time since the original hearing of this matter and the full 
ventilation of the issues that has since taken place render it inappropriate for this 
court now to substitute the order of the high court with a provisional order. Above all, 
the appellant has satisfied the requirements for the grant of a final order of 
liquidation, which was the relief that it had sought in the first instance. 



Following Johnson v Hirotec (Pty) Ltd,[22] it will be appropriate for this court to direct 
the issue of a final order. 

[20] Ms Stein asked that the costs of two counsel be allowed, in the event that the 
appeal was successful. The matter is not complex. The record is short. The amount 
in question is not particularly large. A fair exercise of the discretion in regard to costs 
would not be to allow the costs of two counsel. 

[21] The following order is made: (a)  The appeal is upheld.(b)   The order of the 
High Court is set aside and replaced with the following:The respondent is placed 
under a final winding-up order in the hands of the Master.’The appellant’s costs in 
the appeal and in the application before the High Court are to be costs in the 
liquidation of the respondent.  

 

Mtolo and Others Guilder Investments 10 (Pty) Ltd and Others (8706/2016) 
[2017] ZAKZDHC 6 (2 March 2017) 

Business rescue-two applications-one for rescue one for liquidation-applicants to 
demonstrate that “there is a reasonable prospect for rescuing the company”- 
liquidation ordered 

Business rescue-sale of assets as an option-must be factually based 

The applicants seek an order, in terms of Section 131(1) of the Companies Act, 71 of 
2008 (“the Act”), placing the first respondent (“Guilder”) under supervision and 
commencing business rescue proceedings.  In this regard, the applicants also seek 
an order that Ms Simi Maharaj be appointed as the business rescue 
practitioner.  The application is opposed by the second respondent (“the Land 
Bank”). 

[2] This matter has a long and chequered history.  I will attempt to briefly summarise 
same.  During or about June 2006, the Land Bank agreed to lend Guilder the sum of 
R100 000 000,00.  Pursuant to the conclusion of this agreement, the Land Bank 
advanced various amounts to Guilder.  As at 2nd July 2007, the amount advanced to 
Guilder was the sum of R45 672 674,00.  In terms of the agreement, Guilder was 
required to repay all amounts advanced to it, by the Land Bank, within twenty four 
months of the first advance.  The first advance was made on the 20th September 
2006.  Therefore, the entire amount advanced by the Land Bank to Guilder was 
payable on the 20th September 2008. 

[3] Guilder did not repay the sum of R45 672 674,00 on the 20th September 
2008.  Following negotiations, an agreement was reached, on or about the 
26th February 2009, in terms of which the Land Bank agreed to accept payment of 
the sum of R53 000 000,00 in full and final settlement of Guilder’s indebtedness to 
the Land Bank. (as at 31st January 2009, this indebtedness was the sum of 
R66 135 455,68).  Payment of the agreed amount was to be secured by a guarantee 
to be furnished by ABSA Bank Limited, in favour of the Land Bank.  The said 
guarantee was duly furnished by ABSA Bank Limited but was subsequently 
cancelled and withdrawn by ABSA Bank allegedly upon failure by Guilder to procure 
the fulfilment of the conditions precedent stipulated therein. 



[4] During March 2012, summons was issued and served on Guilder by the Land 
Bank, in respect of the amount due.  This summons/action was withdrawn on or 
about 8th March 2016.  On or about 1st April 2015 the Land Bank instituted an 
application in the KwaZulu-Natal Division of the High Court of South Africa, Durban, 
(Case No. 3548/2015) for the provisional liquidation of Guilder.  This liquidation 
application was opposed by Guilder. 

[5] The liquidation application was enrolled for hearing on the 12th May 2016.  On 
that day, the parties sought and obtained the following order by consent: 

“1. The application is postponed sine die. 

2. The respondent shall pay the wasted costs occasioned by the 
postponement which shall include the costs of the employment of senior 
counsel. 

3. The respondent shall deliver to the applicant by 7th June 2016 an 
unconditional and irrevocable bank guarantee for payment of the sum of 
R53 000 000,00 (Fifty three million rand) payable upon cancellation of the 
mortgage bond registered against the immovable properties of the respondent 
in favour of the applicant with the Registrar of Deeds, under Mortgage Bond 
No. B06/57473. 

4. Should the respondent fail to deliver the bank guarantee referred to in 
paragraph 3 above, on the date mentioned in paragraph 3 above, then by 
agreement the respondent consents to the applicant taking a provisional 
winding up order against the respondent on an unopposed basis.” 

[6] On the 7th June 2016 Guilder sought, and was granted an indulgence until the 
30th June 2016 to deliver the guarantee foreshadowed in the aforesaid court 
order.  However the guarantee was not furnished by the 30th June 2016. 

[7] Acting in terms of the provisions of paragraph 4 of the court order, the Land Bank 
enrolled the liquidation application, on the unopposed roll, for hearing on the 
6th September 2016.  On the day of the hearing, the present application for business 
rescue was served on the Land Bank. 

[8] One of the purposes of the Act is to “provide for the efficient rescue and recovery 
of financially distressed companies, in a manner that balances the rights and 
interests of all relevant stakeholders”. (Section 7(k) of the Act).  Business rescue is 
defined in Section 128(1)(b) of the Act as: 

 [9] In terms of Section 131(1) if a company has not adopted a resolution 
contemplated in Section 129(1) of the Act, an affected person may apply to Court for 
an order placing the company under supervision and commencing business rescue 
proceedings.  In terms of section 131(6) any such application has the effect of 
suspending liquidation proceedings which have already commenced. 

 [12] The sole issue for determination is whether or not, on the papers before me, the 
applicants have demonstrated that “there is a reasonable prospect for rescuing the 
company”.  

[13] The Act defines “rescuing the company” as “achieving the goal set out in the 
definition of “business rescue” in paragraph (b)”. (Section 128(1)(h). (paragraph (b) is 
quoted supra). 



 As an alternative the applicants contend that a business rescue practitioner may sell 
the properties together with a development plan to an investor in the open 
market.  In the founding affidavit it is averred that there are interested purchasers 
and that the property could be sold for at least R100 million.  This, they allege, would 
result in a better return for Guilder’s creditors and/or shareholders than would result 
from the liquidation of the company.  The applicants have assumed that a sale of the 
property for R100 million would result in costs in excess of R10 million should the 
company be sold by a liquidator.  Should the property be sold by a business rescue 
practitioner, they assume a costs saving of 50%. 

The difficulty that I have with these submissions is that the applicants have not laid 
any factual basis upon which these assumptions are made.  In their costs 
assumptions, they have failed to disclose the proposed fees of the business rescue 
practitioner or how same is to be assessed and calculated.  The source of funding 
for payment of the business rescue practitioner’s fees is also unknown.  It surely 
cannot come from Guilder itself as Guilder is not trading.  Its only assets are the 
underdeveloped land and the sand mine.  There is accordingly no way of knowing 
whether a sale of the property by a business rescue practitioner will result in a better 
return for Guilder’s creditors and/or shareholders. 

I am of the view that the basis upon which the applicants have applied for the rescue 
of Guilder, do not meet the threshold for the test of “reasonable prospect for rescuing 
the company” as set out in Section 131(4) of the Act.  The application for business 
rescue must accordingly fail. 

Given the consent order obtained on the 12th May 2016 (cited supra) I am of the view 
that a provisional liquidation order is to be issued in terms of the provisions of 
Section 131(4)(b) of the Act. 

I accordingly grant the following order: 

1. The application is dismissed with costs, such costs are: 

(a)   to be paid jointly and severally, the one paying, the other to be 
absolved; and 

(b)  to include the costs of senior counsel. 

2. The first respondent is hereby placed under provisional winding up. 

3. A Rule Nisi be and is hereby issued calling upon all persons concerned to 
appear and show cause, if any, to this Court at 09h00on the 9th May 
2017 why the first respondent company should not be placed under final 
winding up order. 

4. That service of the Rule Nisi be effected on the first respondent as follows: 

a. By service at its registered office and by publication forthwith once in 
each of the Government Gazette and the Natal Mercury newspaper 
and 

b. By service upon the employees of the first respondent and the 
relevant trade union and any other employee representative, if any. 

5. Costs of the liquidation application are costs in the liquidation. 

  



Hollard Life Assurance Company Limited t/a Hollard Life v Chetty (757/2016) 
[2017] ZAKZDHC 8 (3 March 2017) 

Sequestration application-opposed-letter written without prejudice-exception- is that 
an offer made, even on a ‘without prejudice’ basis is admissible in evidence as an 
act of insolvency-reason for the exception is concursus creditorum is created and the 
trading public is protected from the risk of further dealing with a person or company 
trading in insolvent 

Background facts 

[2] The applicant instituted these proceedings against the respondent in May 2016, 
seeking the provisional sequestration of the respondent in terms of s 8(b) and s 8(d) 
of the Insolvency Act 24 of 1936 (“the Act”) and the attempts the respondent made to 
compromise his indebtedness with the applicant. 

[3] On or about 28 January 2013, the applicant instituted action in the Gauteng 
Division, Pretoria, against the respondent, an insurance broker for payment of the 
sum of R 119 688 for broker commission paid in advance but not earned. Such 
action, I am advised, is presently pending between the parties. During litigation, cost 
orders were obtained against the respondent. The applicant has attempted to 
execute in respect of an amount taxed in its favour. The sum involved in respect of 
the taxation is the sum of R 3 131.66 and a sale in execution was arranged for 
September 2015. 

 [9] The issues for determination in this application are whether: 

[9.1] the applicant is entitled to an order of provisional sequestration either in terms 
of s 8(b) and / or s 8(d), alternatively, whether or not the respondent has committed 
an act of insolvency or is factually insolvent; and 

[9.2] whether sequestration will be to the advantage of the creditors of his estate. 

In the initial answering affidavit, the respondent disputed the amount of his 
indebtedness to the applicant. He indicated that as he had continued in his 
employment as a financial broker, he has been able to, from policies written up, 
liquidate his indebtedness to the applicant in the sum of R 60 000. In addition, he 
submitted that an order of provisional sequestration would not be to the advantage of 
his general body of creditors, as the applicant had not made any allegations in 
respect thereof in its papers. 

The only assets which he owned was an immovable property over which there were 
two (2) mortgage bonds registered, the value thereof exceeding the value of the 
property. As a consequence, it would only be secured creditors who would be paid 
and there would be no advantage to concurrent creditors as there were no assets 
against which monies could be recovered to settle his debts. 

At the hearing of the opposed application, Mr Deoduth indicated that his instructing 
attorneys had received instructions to tender payment of the taxed amount together 
with legal costs, and that a cheque was available at court for immediate payment. As 
a consequence, because the amount in the action was disputed, the applicant would 
not be entitled to an order of provisional sequestration. 

 

Analysis 



[15] Ultimately, the question which this court has to decide, in my view, is whether or 
not the amount claimed by the applicant in the action for broker commission 
advanced is disputed or not? If it is not, then the applicant is entitled to an order of 
sequestration, provided it can demonstrate advantage to creditors. 

[16] If one considers the annexures to the founding affidavit, it would appear that the 
amount is not disputed. I say so for the following reasons. If one has regard to the 
contents of annexure “JVN6”, an e-mail was sent on 31 July 2013 by the 
respondent’s (former) attorney to the applicant’s attorneys of record. It is apparent 
therefrom that the respondent admitted an indebtedness to the applicant in the sum 
of R 100 439.83. A proposal is contained in such e-mail which reads as follows: 

‘We refer to our without prejudice telecon dated 30 July 2013. 

We referred to your summons dated 24 January 2013 were out client was 
indebted to Hollard Life Assurance for an amount of R119 688.00. (One 
hundred and nineteen thousand six hundred and eight rands). 

Our client has provided us with a commission statement dated 27 March 2013 
where it reflects that our client is presently indebted to Hollard Life for an 
amount of R100 439.83 (one hundred thousand four hundred and thirty nine 
rands and eighty three cents. 

It is our understanding that as our client “signs up” new clients the debt is 
being liquidated. 

We propose that we hold our file in abeyance until the entire amount is 
liquidated or alternatively our client is willing to satisfy this debt by paying an 
amount of R2500.000 per month.’  

[17] Subsequently, on 26 August 2013, a full and final settlement figure was is 
requested. 

[18] On 15 August 2013, a further letter is sent on a “without prejudice” basis in 
which a tender was made to pay ‘R 10 000.00 per month towards the capital, interest 
and costs the latter being either taxed or agreed with the first instalment being the 
15th October 2013’.   

[19] On 29 August 2013 an e-mail was exchanged which reads as follows: 

‘We advised that we requested a full and final settlement figure on the 26 
August 2013. We received an email on the 27 August 2013 with the capital 
amount of R119 688.00. 

We attach a copy of our clients commission statement dated 27 March 2013 
reflecting an amount of R100 439.83.  

 [22] In his heads of argument and at the hearing of the matter, Mr 
Deoduth submitted that the only claim which the applicant has is the one for the 
taxed costs. 

[23] He submitted that the amount claimed by the applicant for broker commission in 
the action is the subject of pending litigation and is disputed. In addition, the e-mail of 
July 2013 did not amount to an unequivocal acknowledgement of indebtedness. Mr 
Deoduth submits that in none of the correspondence referred to did the respondent 
unequivocally acknowledge his indebtedness in the amount claimed in the 



summons. Further, the communications were marked “without prejudice” and 
constituted bona fidesettlement negotiations and therefore, I could not have regard 
to same. 

[24] The Supreme Court of Appeal has considered the very issue raised by Mr 
Deoduth in relation to the admissibility of the correspondence referred to earlier on in 
this judgment. In Absa Bank Ltd v Hammerle Group the court held that the 
correspondence exchanged between the parties constituted an unequivocal 
acknowledgement of indebtedness by the respondent and showed that the 
respondent was unable to pay its debts, and as a consequence was commercially 
insolvent. In addition, the court was of the view that where a party concedes 
insolvency in correspondence written “without prejudice”, an exception exists to the 
general rule that negotiations between parties, which are undertaken with the view to 
settlement of the disputes, are privileged from disclosure. 

[25] At paragraph 12 of the judgment, the court held the following: 

‘In my view the contents of this letter again serve, not only as an unequivocal 
acknowledgment of indebtedness by the respondent, in the amount claimed 
under the loan agreement, to the appellant. It also shows that the respondent 
is unable to pay its debts and is, in consequence, commercially insolvent. The 
respondent contended that the letter was written with a view to settling a 
dispute and was as such inadmissible. It accordingly applied that the letter be 
struck out, which application was granted.’ 

[26] At paragraph 13 the court went on to say the following: 

‘It is true that, as a general rule, negotiations between parties which are 
undertaken with a view to a settlement of their disputes are privileged from 
disclosure. This is regardless of whether or not the negotiations have been 
stipulated to be without prejudice. However, there are exceptions to this rule. 
One of these exceptions is that an offer made, even on a ‘without prejudice’ 
basis is admissible in evidence as an act of insolvency. Where a party 
therefore concedes insolvency, as the respondent did in this case, public 
policy dictates that such admissions of insolvency should not be precluded 
from sequestration or winding-up proceedings, even if made on a privileged 
occasion. The reason for the exception is that liquidation or insolvency 
proceedings are a matter which by its very nature involves the public interest. 
A concursus creditorum is created and the trading public is protected from the 
risk of further dealing with a person or company trading in insolvent 
circumstances. It follows that any admission of such insolvency, whether 
made in confidence or otherwise, cannot be considered privileged.’[11] 

[27] In my view, if one has regard to the correspondence exchanged between the 
parties, the following is evident: 

[27.1]  the respondent unequivocally acknowledges an indebtedness to the 
applicant for broker commission; 

[27.2]  the amount appears to have been compromised by the parties; 

[27.3]  despite undertakings to settle his indebtedness in instalments of R 
2 500.00 per month and subsequently in two (2) payments, the respondent 
has failed to do so. The letter written on behalf of the respondent clearly 



acknowledges that he is insolvent and unable to pay his debts and “further 
compromises the compromise concluded” by tendering to make payment in 
two (2) instalments. None of these tenders of compromise have been 
complied with; 

[27.4]  I must thus conclude that payment of the taxed amount would not have 
non-suited the applicant as there has been a compromise and an unequivocal 
acknowledgment to pay the amount of broker commission. 

[27.5]  the respondent has committed acts of insolvency as envisaged in 
terms of the Act and is insolvent; 

[27.6]  in addition, the taxed costs are in respect of a bill taxed on the 18th of 
May 2015. As at the time of the sale in execution, being September 2015, 
such amount had not been paid. The amount in respect of the taxed costs and 
legal costs is only tendered on the 17th of February 2017. 

Provisional order of sequestration was granted. 
 

Business Partners Limited v Yellow Star Properties 1061 (Pty) Ltd Respondent 
(registration number: 2000 / 016619 / 07) 
[2016] JOL 36977 (KZD) 

Winding up application – Section 344(f) of the Companies Act 61 of 1973 – 
Applicability-wrong section used-court can rectify 

In an application brought in terms of section 344(f) of the Companies Act 61 of 1973, 
the applicant sought the final winding-up of the respondent. 

Held that the primary issue for determination was whether the applicant was entitled 
to rely upon the now repealed section 344(f) of the 1973 Act. The secondary issue 
was whether condonation for the late filing of the replying affidavits should be granted. 
The Court granted condonation, leaving the only issue before it, the first one. 

The respondent averred that it was a solvent company and that the now-repealed 
section 344(f) did not apply in the instance of solvent companies. The applicant argued 
that the point in limine had not been raised by the respondents in papers, and that it 
was only raised in the course of argument on the opposed motion, thus taking the 
applicant by surprise. The Court held that a point of law can be raised in court by 
counsel for the parties and / or mero motu even when it has not been dealt with in the 
papers, otherwise a decision may be made by court based on an incorrect application 
of the law. According to the Court, the point in limine was correctly raised and had to 
be dealt with. 

Regarding the applicant’s entitlement to rely on section 344(f),the Court held that the 
application was brought in terms of section 344(f) under the mistaken construction of 
the transitional provisions in section 9 of Schedule 5 of the new Companies Act, as if 
the old Act had not been repealed. 

In the winding up application, the onus rested upon the applicant to satisfy the Court, 
that the respondent was insolvent and therefore unable to pay its debts. The applicant 
had not established on a balance of probabilities that the respondent was insolvent 
and unable to pay its debts. 



Eastern Cape Development Corporation v Master of the High Court, Port 
Elizabeth and others Case 3203/2016, Eastern Cape High Court, March 20178 
 
Creditors-proof of claims-once proved liquidator to investigate claim-cannot hold 
interrogation on claim- section 44 versus section 45 of the Insolvency Act. 
 
 
The applicant advanced monies to a company known as Bushman Sands 
Developments (Pty) Ltd (Bushman Sands), which played a pivotal role in the 
development of the Bushman Sands Resort near Alicedale in the Eastern Cape 
Province. 
 
It came to pass that a company known as No 1 Watt Street (Pty) Ltd (previously known 
as Mantis Group Holdings (Pty) Ltd) (No 1 Watt Street) bound itself as surety and co-
principal debtor with Bushman Sands for the due payment of such amounts as were 
payable by Bushman Sands to the applicant from time to-time arising from the granting 
of a loan facility in December 2005 (referred to as the indicative term sheet). 
 
The third and fourth respondents were thereupon appointed as joint liquidators of No 
1 Watt Street (hereinafter conveniently referred to as the company in liquidation). 
 
The applicant and the second respondent sought to prove claims at the first meeting 
of creditors or at an adjournment thereof.  The second respondent disputed the 
applicant’s entitlement to prove its claim on two bases.  In the first place, the same 
defences raised in the aborted action (between the company in liquidation and the 
applicant) were raised and, second, it was contended that there had been non-
compliance with section 359 of the Companies Act 61 of 1973.  
 
After hearing the applicant’s claim, in due course, the first respondent made a ruling 
admitting the applicant’s claim and thus rendering the applicant a creditor in the 
company in liquidation.  It is trite law that the admission was provisional only9 and it is 
available to the trustee to dispute the claim in relation to any aspect thereof, subject 
to the Master having the ultimate say in relation to such dispute apart from that of the 
Court.10  The admission has the effect of placing the onus of disproving the existence 
of the claim on the trustee.11 
 
The second respondent has adopted the stance that it is entitled through interrogation 
of the applicant’s representatives or former representative to establish whether or not 
the previously accepted claim should be allowed to stand or expunged.  During the 
stage of argument before the first respondent, the second respondent sought to 
dispute the applicant’s claim on precisely the same grounds as were originally raised 
in the aborted action. 

                                                             
8 I am reluctant to agree with this decision, I think both sections can be applied as the act does not exclude the 
one for the other! 
9 Cachalia v De Klerk Noord Benjamin 140 1952 (4) SA 672 (T); Brenda NO v The Master of the High Court, 
Kimberly (20537/2014) [2015] ZASCA 166 (26 November 2015) at para [23]. 

10 Spark v Palte Ltd (2) 1956 (3) SA 27 (SR) at 30. 

11 Chappel v The Master and Other 1928 CPD 289 291. 



 
The applicant, on the other hand, is of the view that the circumstances in which the 
company in litigation was placed under liquidation and the disposal of assets 
previously held by that company would be the subject of an enquiry of the applicant 
and it would be demonstrated that a number of assets of the company in liquidation 
were disposed of under circumstances which may give rise to further actions or 
applications to set aside inappropriate or voidable dispositions.  The applicant has 
throughout been of the view that any attempt on the part of the second respondent to 
subpoena and interrogate employees and agents of the applicant (both past and 
present) in respect of precisely those defences not pursued in the aborted action would 
constitute an abuse of the process envisaged in the Companies Act and, inter alia, 
section 44 of the Insolvency Act 24 of 1936. 
 
Once the applicant was of the view that the second respondent had evinced a settled 
determination to proceed with the interrogation of certain persons involved, or 
previously involved, with the applicant, with a view to  revisiting the aborted action and 
some or all of the defences raised therein,12 and the first respondent had issued the 
relevant subpoenas pursuant to a mere request by the second respondent, the instant 
proceedings were resorted to, with the applicant seeking an order reviewing and 
setting aside the subpoenas issued by the first respondent in respect of the company 
in liquidation for the persons mentioned in the notice of motion and the decision of the 
second respondent to issue the subpoenas.  Costs are being sought against the 
second respondent and any further respondents opposing the application only in the 
event of such opposition. 
 
At the hearing before me the issue for determination crystallized to one of 
interpretation and procedure.  It was contented, by Mr Buchanan for the applicant, that 
after the applicant’s claim was, despite opposition from the second respondent’s 
camp, allowed as proven by the first respondent without the second respondent 
invoking the provisions of section 44(7) and asking for an interrogation, the appropriate 
procedure for revisiting and expunging a proved claim is that set out in section 45(3), 
which has not been complied with in the instant matter; the issuing of subpoenas 
without compliance with the requirements of section 45(3) has rendered the issuing of 
the subpoenas unlawful.13  Mr Beyleveld, for the second respondent, argued to the 
contrary, pointing out that, upon its proper construction, section 44(7) accords the 
second respondent the right to interrogate a creditor who has proved a claim for 
purposes of determining “sufficient facts to convince the liquidator to then invoke the 
provisions of section 45(3),” which is not where the impugned proceedings are at this 
stage. 
 
Section 44 deals with “[p]roof of liquidated claims against estate.”  To that end, sub-
section 44(1) provides that any persons or the representative of any person who has 
a liquidated claim against an insolvent estate, the cause of which arose before the 
sequestration of that estate, may at any time before the final distribution of that estate 
prove that claim in the manner provided for in section 44.  In terms of section 44(3) a 
                                                             
12 The second respondent is of the view that it is not revisiting a defence and believes that the company in 
liquidation was possessed of a valid defence which should be investigated. 

13 All references to sections 44 and 45 hereinafter must be construed as referring to the Insolvency Act. 



claim made against an insolvent estate should be proved at a meeting of the creditors 
of that estate to the satisfaction of the officer presiding who should admit or reject the 
claim. 
 
[16] Section 44(7) is of significance, and provides: 
 

“(7) The officer presiding at any meeting of creditors may of his own motion 
or at the request of the trustee or his agent or at the request of any 
creditor who has proved his claim, or his agent, call upon any person 
present at the meeting who wishes to prove or who has at any time 
proved a claim against the estate to take an oath, to be administered by 
the said officer, and to submit to interrogation by the said officer or by 
the trustee or his agent or by a creditor or agent of a creditor whose claim 
has been proved, in regard to the said claim14.” 

 
[17] On the other hand section 45(3) relating to the examination of claims reads: 
 

“(3) If the trustee disputes a claim after it has been proved against the estate 
at a meeting of creditors, he shall report the fact in writing to the Master and 
shall state in his report his reasons for disputing the claim.  Thereupon the 
Master may confirm the claim, or he may, after having afforded the claimant an 
opportunity to substantiate his claim, reduce or disallow the claim, and if he has 
done so, he shall forthwith notify the claimant in writing: Provided that such 
reduction or disallowance shall not debar the claimant from establishing his 
claim by an action at law, but subject to the provisions of section seventy-five” 

15 
 

[18] Section 44(7) accords the second respondent, as a proven creditor, the express 
entitlement to request the presiding officer at any meeting of creditors to cause the 
applicant (and thus its representatives) to submit to an interrogation.  But the question 
is- at what stage of the process is it appropriate to invoke the section?  
 
[19] The following remarks by Van der Linde J in Constantia Insurance Co Ltd v The 
Master of the High Court, Johannesburg and others16 demonstrative of how sections 
44(7) and 45(3) are related to one another are apposite: 
 

“[30] One is entitled to accept then that, when the liquidators submit their 
written report to the Master under s 45(3), they will be fully equipped to make 
out their case for disallowance of the claims. 

 
[31] It is also relevant to bear in mind that the report to the Master under s 
45(3) could conceivably have been preceded by an examination of the creditor 
under s 44(7) of the Insolvency Act. This is an opportunity designed to 
interrogate the creditor about the legitimacy of the claim.  At such an opportunity 

                                                             
14 My emphasis. 

15 Ibid. 

16 2016 (6) SA 386 (GJ) at paras [30] and [31]. 



the liquidators would be able to obtain relevant information which they could 
place before the Master in their report under s 45(3).” 

 
[20] Upon a proper reading of section 44(7) the interrogation following the issuing 
of subpoenas is a step taken within the context of a duly and properly convened 
meeting of creditors.  The four types of creditors’ meetings by means of which 
insolvents’ creditors establish their claims are the following: 
 

(a) first meeting, the purpose of which is to enable creditors of the estate to 
prove their claims against the estate and elect a trustee;17 

(b) second meeting, the purpose of which is to enable creditors to prove 
their claims, receive the trustee’s report on the affairs and condition of 
the estate, and give the trustee directions in connection with the 
administration of the estate;18 

(c) special meeting called either for proof of claims against the estate or for 
the purpose of interrogating the insolvent;19 and  

(d) general meeting, for the purpose of giving the trustee instructions 
concerning any matter relating to the administration of the estate.20 

 
[21] As far as I could have ascertained, in this matter the impugned subpoenas were 
issued pursuant to a mere request embodied in a letter, which the first respondent 
granted without further ado, and at a time when the claim in question had already been 
proven, albeit provisionally.  In this regard, it is well for us to remind ourselves of the 
remarks by Levinson J in Caldeira v The Master and Another:21 
 

“The Insolvency Act 24 of 1936 has in s 44 laid down the procedure for the 
proof of liquidated claims against an insolvent estate.  The proof of claim of 
procedure enables creditors to prove their claims in a relatively simple and 
expeditious fashion.  In the instant case the applicant submitted his claim in the 
proper form and it was admitted and duly proved by the presiding officer.  It was 
of course open to the liquidator to have requested the presiding officer at the 
meeting of creditors to call upon the applicant to submit interrogation in terms 
s 44(7).  This was not done. 
After claims are proved the Act in s 45 directs the officer who presided at the 
meeting to deliver to the trustee ‘every claim proved against the insolvent estate 
at that meeting and every document submitted in support of the claim’.  In s 
45(2) the trustee is enjoined as follows: 

‘The trustee shall examine all available books and documents relating to 
the insolvent estate for the purpose of ascertaining whether the estate in 
fact owes the claimant the amount claimed.’ 

                                                             
17 Section 40(1). 

18 Section 40(3)(a). 

19 Section 42(2). 

20 Section 41. 

21 1996 (1) SA 868 (NPD) at 873H - 874-F. 



Now it seems to me that the Legislature envisaged that the trustee, from 
records in his possession, would make an independent inquiry to determine 
whether the records of the insolvent estate refer to the indebtedness which is 
the subject-matter of the proved claim.  Section 45(3) provides as follows: 

‘If the trustee disputes a claim after it has been proved against the estate 
at a meeting of creditors, he shall report the fact in writing to the Master 
and shall state in his report his reasons for disputing the claim.  
Thereupon the Master may confirm the claim, reduce or disallow the 
claim, and if he has done so, he shall forthwith notify the claimant in 
writing: Provided that such reduction or disallowance shall not debar the 
claimant from establishing his claim by an action at law, but subject to 
the provisions of s 75.’ 

This section enjoins the trustee, if he disputes the claim, to report to the Master 
his reasons for doing so.  It seems to me that if a trustee disputes the claim he 
must have a reasonable belief based on facts ascertained by him that the 
insolvent estate is not in fact indebted to the creditor concerned.  Mere 
suspicion about the claim would not be sufficient.  This belief would, I think, 
generally arise after the examination of the Company’s records and the 
conclusion derived from the records that the indebtedness does not exist or has 
been extinguished.  Of course, the facts giving rise to the belief may not 
necessarily be derived from the company’s records, they could arise, for 
example, from the records of an interrogation conducted at the meeting of 
creditors. 
The Legislature, as I have said, intended that creditors of insolvent estates be 
permitted to prove their claims simply and expeditiously.  Before the Master 
expunges a proved claim – a power which to some extent is far-reaching, he 
should apply his mind to the reasons given by the trust.  The claim is not 
expunged simply on the request of the trustee.” 

 
[22] Here, too, it is not available to the second respondent to seek to revisit a proven 
claim without an invocation of section 45(3).  When the claim in question was still a 
subject of the meetings contemplated in section 44, and before proof thereof, section 
44(7) was not invoked.  Convening a meeting at this stage purely for the purpose of 
conducting an interrogation after the relevant claim has been proven would constitute 
an abuse of the process envisaged in sections 44 and 45.22 
 
[23] In my view, therefore, nothing stands in the way to granting the relief sought by 
the applicant.  There is also no reason why costs should not follow the result. 
 
[24] I therefore grant the following order: 
 

24.1 The subpoenas issued by the first respondent in respect of No 1 Watt 
Street (Pty) Ltd (in liquidation) for the following persons: 

 
  (a) Mr N B Dlulane; 
  (b) Mr C Bierman; 
  (c) Mr J Uren; 

                                                             
22 Compore Marques and Another v De Villiers and Another NNO 1990 (4) SA 415 (W). 



  (d) Mr A Radhakrishna; 
  (e) Mr M D Matshamba; 
  (f) Mr J Buchner; 
  (g) Ms G Maree; 
  (h) Mr M Lwana; and 
  (i) Mr S Mase, 

are hereby reviewed and set aside. 
 

24.2 The decision of the second respondent to issue the subpoenas set out 
in sub-paragraph 1 above is hereby similarly reviewed and set aside. 

 
24.3 The subpoenas are void and of no force and effect. 

 
24.4 The second respondent is directed to pay the costs of this application. 

 
 

Warricker N.O. and others23 v The Master of the High Court ,Johannesburg Case 
28265/15, judgment March 2017 

Trustee’s fees-not taxed-function of Master-case referred back to the Master 

In this case the Master did not want to rule on a special fee as it was of the opinion 
that same could be done when a final account was lodged. Yet the trustees were of 
the opinion that the Master must rule on it as they were only entitled to the fee once 
the account was confirmed. The court referred the matter back to the Master indicating 
that this time a different Master is to work on the file! 

 
Body Corporate v Sithole & another (240/2016) [2017] ZASCA 28 (27 March 
2017)  

Application for compulsory sequestration : advantage to creditors as contemplated in 
s 10(c) of the Insolvency Act, 24 of 1936 not proven : no basis to find that a body 
corporate of a sectional title development need not prove pecuniary benefit to the 
general body of creditors. 

The issue in this appeal is whether in an application for compulsory sequestration, a 
body corporate of a sectional title development is required to prove that the order of 
sequestration sought will be to the advantage of the whole body of creditors as 
contemplated in s 10(c) of the Insolvency Act 24 of 1936 (Insolvency Act).[1] 

In a further attempt to satisfy the judgments, the E G Body Corporate obtained a 
warrant of execution against their immovable property and the unit was attached and 
sold at an auction, but the sale had to be abandoned because the second 
respondent, (Nedbank) which had a mortgage bond registered in its favour in respect 
of the unit, did not accept the selling price of R170 000. The E G Body Corporate 
then launched an application for Ms Sithole’s sequestration. It alleged that Ms 
Sithole appeared to be factually insolvent in view of the fact that she had not paid for 
her levies, and because her movable assets had only realised a meagre amount of 
                                                             
23 Including Mr. Damons! 



R3,237. It also referred to a judgment in the amount of R31 008 in favour of an entity 
known as Amazing Properties CC, which it alleged had been granted against her but 
remained unsatisfied. 

Regarding the advantage to creditors the E G Body Corporate stated in the founding 
affidavit that: 

‘. . . a Body Corporate need not show a pecuniary benefit when it applies for the 
sequestration of its members. In this regard, it is important to point out that the 
Applicant is not a normal concurrent creditor in insolvent estates. Because of the 
nature of a sectional title development, the Applicant enjoys a certain preference 
over other creditors. Section 89 of the Insolvency Act, 24 of 1936 (as amended) read 
with Section 15B of the Sectional Titles Act, 95 of 1986 states that the Applicant is a 
preferential creditor for any unpaid levies or contributions. The position has been 
confirmed by the Supreme Court of Appeal in the decision of Barnard NO vs 
Regspersoon van Aminie en ‘n ander 2001 (3) SA 973 (SCA). 

As stated in 8.3 above, the concept of advantage to creditors where a sectional title 
scheme is the Applicant has been the topic of many debates. The current position is 
that where a Body Corporate applies to have a member sequestrated the guiding 
principle should be the removal of the defaulting member from the scheme in order 
to bring the negative effect of her actions to an end.’ 

The other fundamental problem that the E G Body Corporate is facing, is the fact that 
the debt allegedly owed to Amazing Properties CC has not been proved and 
Nedbank, which is both a major and preferential creditor has objected to the 
application on the basis that its monthly instalments are paid regularly. It is not clear 
on the papers how Ms Sithole is able to pay for the mortgage bond, but there is no 
basis to conclude that a sequestration order would be to Nedbank’s advantage, and 
hence to the general body of creditors. Simply put the E G Body Corporate is 
seeking to obtain a preference that neither the Sectional Titles Act, nor the 
Insolvency Act confers upon it. That would require an amendment of these statutes, 
which is a matter for Parliament, not this Court. 

[15] I therefore make the following order: 

(a) The appeal is dismissed. 
 

Factaprops v The Land Bank (353/2016) [2017] ZASCA 45 (30 March 2017) 
Prescription: The phrase ‘mortgage bond’ in s 11(a)(i) of the Prescription Act 68 of 
1969 has a wide meaning and includes a special notarial bond in terms of the 
Security by Means of Movable Property Act, 57 of 1993: therefore the period of 
prescription applicable to a debt secured by such special notarial bonds is thirty 
years. 
Security by Means of Movable Property- Prescription: The phrase ‘mortgage bond’ in 
s 11(a)(i) of the Prescription Act 68 of 1969 has a wide meaning and includes a 
special notarial bond in terms of the Security by Means of Movable Property Act, 57 
of 1993: therefore the period of prescription applicable to a debt secured by such 
special notarial bonds is thirty years. 



This appeal concerns the period of prescription applicable to a debt secured by a 
special notarial bond for the purposes of s 11 of the Prescription Act 68 of 1969 (the 
Prescription Act). Is it thirty or six or three years? This issue depends on the 
interpretation of the phrase ‘mortgage bond’ in s 11(a)(i) of the Prescription Act and 
on, specifically, whether that phrase is wide enough to include a special notarial 
bond. The issue must be considered against the following factual background. 

the Supreme Court of Appeal (SCA) dismissed an appeal by Factaprops 1052 CC (the 
1st appellant) and Ismail Ebrahim Darsot (the 2nd appellant) against a judgment of the 
Gauteng Division, Pretoria.  
 
The issue on appeal concerned the period of prescription applicable to a debt secured 
by a special notarial bond for the purpose of s11 of the Prescription Act 68 of 1969.  
 
In May 1999, the Land Bank concluded a written loan agreement with Factaprops for 
a sum of R250 000. As part of the loan agreement, payment of all sums of money 
owed to the Land Bank was secured by the registration of a special notarial bond over 
a number of specified movable assets owned by Factaprops, in favour of the Land 
Bank. As an additional form of security, Mr Darsot bound himself as surety and co-
principal debtor in solidum to the Land Bank for repayment of all sums of money owed 
to the Land Bank by Factaprops. Factaprops defaulted in its payment.  
 
On 14 October 2010, the Land Bank issued summons against Factaprops and Mr 
Darsot suing them jointly and severally, the one paying the other to be absolved, for 
payment of all sums of money owed to the Land Bank. In defending the action, and 
apart from pleading over on the merits of the Land Bank’s claim, the appellants 
delivered a special plea in which they alleged that the Land Bank’s claim for payment 
of the loan had become prescribed in terms of s 11(d), alternatively, in terms of s 11 
(c) of the Prescription Act. The Land Bank then delivered a replication in which it 
argued that its claim was for the payment of a debt which was secured by a special 
notarial bond and that the applicable prescription period is thirty years.  
 
The High Court held that the Land Bank’s claim had not prescribed and it accordingly 
dismissed the appellants’ special plea. In its reasoning, the High court concluded that 
the phrase ‘mortgage bond’, as set out in s11 (a)(i) of the Prescription Act, is wide 
enough to include reference to a special notarial bond.  

 

CASES 
 

MG v KG [2016] JOL 37048 (WCC) 

Application for sequestration – Liquidated claim – Existence of-maintenance claim 

The applicant and the respondent were engaged in divorce proceedings in which the 
applicant claimed, inter alia, payment of lifelong maintenance from the respondent. 
Applicant launched the present application on an urgent basis, seeking the provisional 
sequestration of the respondent’s estate, together with interim interdictory relief 
preventing the respondent from encumbering or disposing of assets in his estate in 
the event of the application being postponed. 



The respondent opposed the application for the sequestration of his estate on the 
grounds that the applicant lacked the requisite locus standi as a creditor, that he had 
not committed and act of insolvency, that he was not insolvent, and that the application 
had been brought for an ulterior purpose and was an abuse of process. 

The applicant alleged that the respondent was indebted to her in an amount of at least 
R 289 557,31 in respect of arrear maintenance owing to her in terms of an order in 
terms of rule 43 of the Uniform Rules of Court. The respondent explained that he had 
complied with the maintenance order until July 2012, at which point he had applied for 
variation of the order due to a change in his circumstances. 

Held that section 9(1) of the Insolvency Act 24 of 1936 requires that an applicant 
creditor shall have a liquidated claim against the debtor for not less than R 100. The 
respondent argued that the effect of the rule 43(6) application, which preceded the 
present application, was that the applicant did not have a liquidated claim against the 
respondent inasmuch as the quantum of maintenance payable by him with effect from 
1 August 2012 was yet to be determined. The applicant’s argument was that the order 
was valid until such time as it was set aside, and that the applicant’s claims based 
thereon were fixed and unconditional. 

Rule 43 provides for the temporary regulation of relevant matters. Rule 43(6) allows 
for the court to vary its decision under rule 43(5) in the event of a material change 
taking place in the circumstances of either party or a child. It was common cause that, 
if the respondent was wholly successful in obtaining the relief which he sought, he 
would not owe the applicant any amount in respect of arrear maintenance. If he was 
partially successful in reducing his obligations in terms of the order, the applicant’s 
claim would be reduced to the extent of his success. The position, therefore, was that 
the amount which the respondent owed the applicant, if any, depended on the 
outcome of the proceedings which were pending in terms of rule 43(6). Inasmuch as 
the quantum – and indeed the very existence – of the applicant’s claim was undecided 
pending outcome of the rule 43(6) application, the applicant had failed to establish a 
liquidated claim as contemplated in section 9(1) of the Act. The application therefore 
fell to be dismissed on this ground alone. 

Kaimowitz v Delahunt and others [2016] JOL 37013 (WCC) 

Company law – Directors of company – Duties of – Extent of duties 

The applicant was a director of the fifth respondent (“the company”), and had been 
employed by the company. He was one of five directors of the company, the other four 
directors being the first to fourth respondents. In On 4 May 2016, he was informed by 
fourth respondent (“Weber”) that he was no longer employed by the company and that 
henceforth he would be a non-executive director of the company. Weber informed him 
that while he would remain a director of the company, he would no longer be involved 
in the day to day management of the business. 

The proceedings launched by the applicant were aimed at procuring an order in terms 
of section 163 of the Companies Act 71 of 2008 (“the Companies Act”), alternatively 
the common law. He sought to restrain the first to fourth respondents from barring, 
interfering with and / or in any other way preventing him from taking part in the 
management of the company’s business. An order was also sought directing the first 
to fourth respondents to give the applicant reasonable prior written notice of all 
management meetings pertaining to the business and/or the company’s affairs. 



The basis of applicant’s case was that respondents had unlawfully prevented him from 
carrying out his lawful obligations as a director. He averred that such conduct was 
unlawful, prejudicial to him and hence contrary to the scope of section 163 of the 
Companies Act. It was oppressive conduct that justified the granting of a remedy, as 
sought by applicant. It was averred that the respondents had acted contrary to section 
66 of the Companies Act by creating a post of non-executive director for applicant, 
thus preventing applicant from fulfilling his obligations as a director, which included the 
management of the company. 

Held that section 66 of the present Companies Act is the source of the power of a 
director to manage the business and the affairs of the company – as opposed to a 
delegated power sourced in the shareholders agreement as was the case under the 
Companies Act 61 of 1973. 

The applicant was seeking to play a greater role in the affair of the company than mere 
attendance at board meetings. Hence there were two separate considerations which 
required the attention of the court, namely, whether the applicant, as a director, was 
as of right entitled to be involved in the day to day running of the business of fifth 
respondent? Secondly, if not, the question was whether he had been prevented from 
being involved in the business in a manner which impeded his role as a director in 
terms of the applicable law. The Court found that each director does not have to be 
involved in the day to day running of a company nor that every director must sit on 
every subcommittee which is constituted by a board. Section 66(1) shows that 
management of a company in terms of the overall supervision thereof resides in the 
board as opposed to individual directors. 

Finding that no case had been made out by the applicant, the Court dismissed the 
application. 

Standard Bank of South Africa Limited v Gas 2 Liquids (Pty) Limited 
[2017] JOL 37637 (GJ) 

Provisional liquidation of company – Business rescue application – Non-service on 
provisional liquidator – Suspension of liquidation proceedings- The provisional 
liquidator was entitled to service of the application 

Business rescue application – Non-service on provisional liquidator – Suspension of 
liquidation proceedings- The provisional liquidator was entitled to service of the 
application 

On 21 October 2015 the respondent was placed into provisional liquidation. On the 
return date in February 2016, after the creditor argued for a final liquidation order, the 
respondent debtor presented an application which had been brought by a third party 
for the respondent to be placed under supervision and for business rescue 
proceedings to be commenced in terms of the Companies Act 71 of 2008 (“the 
Companies Act”). Section 131(6) of the Companies Act provides that an application to 
court for an order placing a company under supervision and commencing business 
rescue proceedings will suspend liquidation proceedings at the time that the business 
rescue application is made. 

The respondent argued that the liquidation proceedings were suspended once the 
business rescue application was issued out of court while the applicant argued that 



service on the company and the Commission and notice to affected parties, required 
by section 131 of the Act, must be effected before the business rescue application can 
be said to be made. 

Held that the application for business rescue was served after the court had heard 
applicant argue the application for final liquidation and after the application for 
business rescue was presented to the Court. The application for business rescue was 
served neither on the registered office of the company nor on the provisional liquidator. 
The consequence of non-service on the liquidator was that he would carry on with his 
duties absent any official knowledge of the business rescue application. The 
provisional liquidator was entitled to service of the application because absent such 
service, he does not officially know that he was suspended in his duties and powers. 

The Court therefore confirmed that the mere issue alone of the business rescue 
application does not have the effect of suspending the liquidation proceedings. 
 

GIHWALA AND OTHERS v GRANCY PROPERTY LTD AND OTHERS 2017 (2) 
SA 337 (SCA) 

Company — Shares and shareholders — Shareholders — Proceedings by and 
against — Action for damages by shareholder against directors of, and fellow 
shareholders in, company — Arising from breach of investment agreement entered 
between parties — Whether claims excluded by rule in Foss v Harbottle — Claims 
arising from breaches of obligations separate and distinct from any claim company 
might have — Others in respect of payments contrary to statute —  Rule not applying 
in circumstances. 
 
Grancy Property Ltd (Grancy) was a party to a joint venture. In this matter it instituted 
an action against other parties to the arrangement, claiming damages arising out of 
their breach of the investment agreement regulating the terms of their relationship. It 
also sought inter alia an order declaring, in terms of s 162(5)(c) of the Companies 
Act 71 of 2008 (the Act), the directors of the venture, Mr Gihwala and Mr Manala, 
delinquent. The background was the following. 
Spearhead Property Holdings Ltd (Spearhead), a JSE-listed property loan stock 
company, wished to engage in a BEE transaction. To that end, it was willing to make 
available 3,5 million linked units, at a reduced price, to a special purpose vehicle 
(SPV), the shares in which would mainly be held by black shareholders. Ngatana 
Property Investments (Pty) Ltd (Ngatana) was the SPV incorporated for that 
purpose. Gihwala and Manala were presented with an opportunity to invest in a 
stake in Ngatana, which contribution would enable the latter to acquire the 
Spearhead units. They proposed to take up the offer through the company Seena 
Marena Investments (Pty) Ltd (SMI), of which they were joint shareholders (Gihwala 
through the Dines Gihwala Family Trust (the Trust)). Further funding was however 
required for SMI to afford the 58% stake in Ngatana. So they approached Mr 
Mawjiwith the view of securing the involvement of his company, Grancy Property Ltd 
(Grancy). An investment agreement (the agreement) was reached between Gihwala, 
Manala, the Trust, SMI and Grancy. Gihwala, through the Trust, Manala and Grancy 
would invest indirectly in the Spearhead linked units. Each would make their 
investment contribution by way of subscription for a third of the shares in, and the 
making of loans to, SMI.Further, each would fund one-half of Manala's share in SMI. 



SMI, using these funds, would then subscribe for 58% of the shares in Ngatana, as 
well as lend money to Ngatana sufficient to enable the latter to take up the 
Spearhead units. The investment would be managed by Gihwala and Manala, who 
would be directors of SMI, and SMI's nominees as directors of Ngatana. 
For Grancy, problems subsequently arose. It claimed inter alia that Gihwala, the 
Trust, Manala and SMI persistently breached the agreement, which caused it 
significant damages. This led to its instituting consolidated claims for wide-ranging 
relief against them in the High Court, where it was largely successful. The High Court 
gave judgment against Gihwala and Manala for payment to Grancy of certain 
amounts based on breach of the agreement.Furthermore, in terms of s 162(5)(c) of 
the Act, the court declared Gihwala and Manala to be delinquent directors. Gihwala, 
Grancy and the Trust appealed to the Supreme Court of Appeal (the SCA) against 
the orders granted. Grancy, although largely successful, cross-appealed against the 
High Court's refusal to allow certain of its monetary claims. 
Investment agreement and its breach 
The SCA ascertained the material terms — express and tacit — of the investment 
agreement, which were disputed. They included the following (see [58]): 
   •   In their management of the investment, Gihwala, Manala, the Trust and SMI 
owed Grancy a fiduciary duty to exercise good faith and account fully to their 
stewardship of Grancy's investment (see [49], [58] and [61]). 
   •   Unless otherwise agreed, the investment by Ngatana would be restrictedto the 
3,5 million Spearhead units, and SMI's investment to the 58% shares of Ngatana. 
   •   The directors would ensure that the net income accruing to Ngatana would be 
distributed to shareholders, first by repaying shareholder loans and then by way of 
dividends. The net income accruing to SMI would be dealt with similarly. 

           •   As regards allocation of benefits, each shareholder would be treated equally. 
The SCA found that Manala, Gihwala, the Trust and SMI beached the agreement in 
numerous aspects: 
   •   They persistently refused to recognise Grancy's one-third shareholding inSMI 
(see [63]). 
   •   Despite repeated requests, they failed to provide proper accounting relating to 
the investment (see [63]). 
   •   Without consulting Grancy, Ngatana acquired further investments, whereby the 
risk facing Grancy was increased; this constituted a fundamental breach of the 
principles of trust and good faith on which theagreement rested, as well as a tacit 
term of the contract (see [64]). 
   •   Various impermissible payments were made by SMI, designed to 
benefit Gihwala and Manala, but to the prejudice of Grancy (see [65], [67], [69], [70] 
and [71]). 
   •   When Ngatana repaid the loan made by SMI, Gihwala and Manala ensured that 
Grancy was not repaid the money it lent to SMI, but instead invested those funds in 
another entity without informing Grancy (see [66]).  
   •   When Ngatana paid a dividend to SMI, Gihwala ensured that it was, at first, paid 
only to the Trust and Manala, and not to Grancy (see [68]). 
Monetary claims 
Grancy claimed that these breaches led directly to the unlawful diverting of funds in 
SMI or Ngatana, funds that would otherwise have flowed through to SMI's 
shareholders by way of dividends. Grancy's claim for damages amounted toroughly 
a third of those diverted funds, representing its one-third shareholding in SMI. (See 
[73].) 



The SCA upheld Grancy's claim for the repayment of its loans made to SMI, and 
awarded an amount equalling roughly a third of the payments it found to have been 
impermissibly made by SMI and Ngatana. It also ordered the payment to Grancy of 
the lost interest arising from the late payment of itsshare of declared dividends. 
Manala, Gihwala and the Trust were found to be jointly and severally liable for the 
monetary claims, each of them being a party to the investment agreement, and as 
such each owing a fiduciary duty to Grancy. (See [75] – [106].) 
The defence was raised that the monetary claims were in truth claims by SMI against 
its directors Gihwala and Manala, and therefore could not bepursued by Grancy in its 
own right in accordance with the principle of company law established in Foss v 
Harbottle (see [31]). The SCA rejected this argument, holding that the monetary 
claims were unaffected by the rule — Grancy's claims arose from breaches of 
obligations separate and distinct from any claim SMI might have had. They arose 
from obligations owed to Grancy by Gihwala, Manala and the Trust under the 
investmentagreement entered between them. And certain of the claims were in 
respect of payments made contrary to statute. In such circumstances, too, the rule 
did not apply. (See [110], [111], [115] and [116].) 
Delinquency declarations 
The SCA ruled that the delinquency order against the two directors was entirely 
justified, finding that their conduct fell within the scope of s 162(5)(c) of the Act (see 
[134] – [139]):  
   •   The directors failed to uphold their obligation to ensure that the share register of 
the company properly reflected the persons entitled to be registered as 
shareholders. 
   •   They failed to ensure that SMI kept proper accounting records. 
   •   They acted with gross negligence in authorising loans in breach ofs 226 of the 
old Companies Act, which caused loss to SMI. 
   •   In allowing SMI to consistently breach the investment agreement to which it was 
party, to the detriment of Grancy and to their own benefit, they breached the fiduciary 
duty they owed to SMI to ensure it complied with its obligations under the investment 
agreement. 
   •   In seeking their own personal benefit to the exclusion of Grancy, theygrossly 
abused their positions as directors. 
   •   Their actions constituted wilful misconduct, because they were intentional and 
with the knowledge of the obligations owed to Grancy under the investment 
agreement. 
The directors challenged the constitutionality of s 162(5)(c) on two grounds: 
(1) They argued that it was unconstitutional because it was retrospective in its 
operation. Events relied upon to justify the order occurred before the commencement 
of the Act on 1 May 2011, by which date Mr Gihwala had resigned as director of SMI, 
and Mr Manala would soon thereafter. 
(2) Section 162(5)(c) read with s 162(6)(b)(ii) did not give a court discretion to refuse 
to make a delinquency order if the requirements of s 162(5)(c) were satisfied, or to 
moderate the period of such order to aperiod of less than seven years. This lack of 
flexibility, they argued, had the potential to infringe the constitutional rights to dignity, 
the right to choose a trade, occupation or profession and the right of access to 
courts. (See [140] – [141].) 
The SCA rejected (1) by drawing attention to the principle of law that a statute is not 
retrospective merely because a part of the requisites for its action was drawn from 
time antecedent to its passing. (See [141].) 



The SCA also rejected (2). Noting that the argument here was essentially an attack 
on the legislative decision that a delinquency order in particular terms had to follow 
from conduct of the type specified, the SCA stressed that such an attack could only 
be pursued by attacking the rationality of the decision. This was not done. The court 
held that s 162(5)(c), read with s 162(6)(b)(ii), was rational. Its purpose was to 
protect the investing public against the type of conduct that leads to an order of 
delinquency, and to protect those who deal with companies against the harm caused 
by the misconduct of delinquent directors. Section 162 was an appropriate and 
proportionate means to achieve such a purpose. The court noted that, while the 
exclusion was for a minimum of seven years (s 162(6)(b)(ii)), a court did in fact have 
the power, in appropriate circumstances, to relax that after three years, and instead 
place the person under probation (s 162(11)(a)). (See [142] – [145] and [150].) 
Finally, the SCA dismissed the directors' arguments that the provisions infringed their 
rights to dignity, to choose a trade, occupation or profession, and to access to 
courts.  
 
LEWIS GROUP LTD v WOOLLAM AND OTHERS 2017 (2) SA 547 (WCC)  
 
Company — Shares and shareholders — Shareholders — Derivative action — Use of 
derivative action to obtain order declaring director delinquent — Two remedies distinct 
— Use of derivative action in delinquency proceedings, while not expressly forbidden, 
would be vexatious in absence of standing to proceed derivatively — Companies Act 
71 of 2008, s 162 and s 165.  
Company — Directors and officers — Directors — Declaration of delinquency — 
Through derivative action — Whether vexatious — Companies Act 71 of 2008, s 162 
and s 165. 
Company — Directors and officers — Directors — Declaration of delinquency — 
Serious misconduct entailing dishonesty, wilful misconduct or gross 
negligence required — Companies Act 71 of 2008, s 162(5)(c). 
 
Woollam, a shareholder in the applicant company (the Lewis Group), wanted to use 
the derivative action in s 165 of the 2005 Companies Act — a codification of the 
common-law derivative action — to compel the Lewis Group to have four of its 
directors (the second to fifth respondents) declared delinquent under s 162 of the 
Act. The declaration would bar them, during its validity, from being directors 
of any company. Woollam listed six complaints for which he wanted the directors 
declared delinquent, including the selling of employment insurance to pensioners 
and self-employed people, and the charging of compulsory warranties and delivery 
fees. 
To begin the s 165 action, Woollam served a demand on the Lewis Group (under s 
165(2)) to commence s 162 proceedings against the directors. The Lewis Group 
argued that this amounted to vexatious litigation since s 162 proceedings were 
available to Woollam personally, and asked the court to set aside Woollam's 
demand. 
Held 
For a company or its shareholders to obtain a declaration of delinquency in respect 
of a director they must show serious wrongdoing in the form of dishonesty, wilful 
misconduct or gross negligence. Establishing 'ordinary' negligence, poor business 
decision-making, or misguided reliance on incorrect professional advice would not be 



enough (see [18]). In considering the preliminary question of whether Woollam would 
be allowed to proceed derivatively when he had standing to proceed personally for 
the same relief, it had to be kept in mind that s 162 and s 165 had distinct objects: 
the former was for the protection of the public interest, and the latter for the 
protection of the legal interests of a specific company. Section 162 did not engage 
the legal interests of the company in the sense intended in s 165(2). 
It was not within the scheme of the Act that shareholders should ordinarily seek to 
proceed derivatively to obtain the remedy in s 162. The rationale for derivative 
proceedings, whether under the common law or s 165, was to afford a means, in the 
interests of justice, for redress to be obtained where the proper (corporate) plaintiff 
declined to seek it. This rationale was absent where the person, who would 
otherwise suffer an injustice by reason of the proper plaintiff's failure to act, had 
personal standing to seek the indicated relief (see [49]). 
While ss 162 and 165 did not expressly exclude the use of the derivative action 
procedure in s 162 proceedings, there was nothing in Woollam's complaints or the 
contents of his demand that would give him standing to proceed derivatively for relief 
that he was able to claim personally, and in the circumstances his resort to s 165 
was indeed vexatious (see [50], [52]). 
Since none of Woollam's complaints fell within the ambit of s 162(5)(c) (dishonest or 
grossly negligent conduct), there was in any event no merit in his demand to have 
the directors declared delinquent at the instance of Lewis (see [53], [58] – [83]). 
As to the burden of proof: The assertions in a s 165(2) demand had to show that the 
company had a cognisable claim to declarations of delinquency against the directors 
(see [53]). To assess this, the court would look at the content of Woollam's demand 
in the context of the evidence adduced in the s 165(3) proceedings, but he was not 
required to show that the claim enjoyed good prospects of success (see [53]). The 
company had the onus of showing on a balance of probabilities that the demand was 
frivolous, vexatious or without merit, but there was no inherent probability in favour of 
either side. 

Matsepe N.O. and Another v Master of the High Court, Free State Division, 
Bloemfontein and Another (567/2017) [2017] ZAFSHC 56 (13 April 2017) 

Liquidators-legal standing to bring and defend actions-power of attorney-rule 7-when 
authority questioned must provide 

The intervening party's instituted proceedings to be granted leave to intervene in the 
main action under case number 567/2017. On 3 February 2017 the applicants 
launched an urgent application for an interim interdict in terms of which the 1st 
respondent is interdicted from removing the applicants as liquidators of the Estate of 
Sebal Beleggings (hereinafter Sebal). The intervening parties are not yet considered 
parties to the main action as a court order has not yet been granted. 

On 10 February 2017, before the intervening application could proceed, the 
intervening parties made an application for certain documents from the applicants, 
namely that: 

•    The creditors consent to appoint Matsepe Inc as attorneys on behalf of the 
estate. 



•    The written mandate from the liquidation appointing Matsepe Inc as attorneys of 
record of the estate of Sebal Beleggings. 

Alternatively 

•    Prior written consent of the Master of the High court that Matsepe Inc may 
represent the applicants 

THE PARTIES 

Intervening parties are cited as Sarel Johannes Wessels and Elizabeth Maria Venter, 
as they have a material and substantive interests in the application. 

APPLICANTS 

[4] First applicant is Mr Tsiu Vincent Matsepe and the second applicant is Mr Ottlie 
Anton Noordman. They are appointed as liquidators in the insolvent estate of Sebal 
Beleggings (Pty) Ltd (Sepal) with Masters Reference number: 898/2012. 

RESPONDENTS 

[5] First respondent is the Master of the High Court, Free State Division Bloemfontein 
(hereinafter the Master) and the second respondent is Phillips Fourie, an insolvency 
practitioner at Corporate Liquidation, Pretoria. 

[6] The issue is whether the applicants have locus standi to bring the application in 
their official capacity, in the absence of power of attorney in terms of Rule 7 (1) of the 
Uniform Rules of court. 

[7] On the 10 February 2017, I granted an order that the intervening application be 
postponed to the16 February 2017 and that the applicants provide the requested 
documents. The costs were in the cause. The applicants launched an application for 
leave to appeal against my order as well as reasons to it. 

BACKGROUND 

[8] The intervening parties seek an order directing the first respondent to execute his 
duties in terms of section 379(1) of the Companies Act 61 of 1973 to remove the 
applicants as liquidators of Sebal Beleggings with immediate effect. 

[9] The Master wrote a letter to the applicants dated 29 March 2016 and it stated 
that: 

"In terms of section 381 of the companies Act, the matter shall take cognizance of 
the conduct of liquidation and shall, if the matter has reasons to believe that (the 
liquidator) is not performing his duties faithfully and duly observing all requirement 
imposed on him by any Law, the matter may enquire into the matter and take such 
actions as the master may think expedient. 



"The letters addressed to yourselves by the master, Bloemfontein, constitute a lawful 
request and require you to adhere to such request. From subsequent events it is 
clear that such instructions by the master, Bloemfontein were ignored." 

"The master therefore holds the view in terms of section 379(1) (c), that you are no 
longer suitable to be liquidators on the National list of liquidators." 

[10] On the 3 February 2017 before the intervening application could proceed, the 
intervening parties questioned the locus standi of the applicants before court. 

[11] Counsel on their behalf Mr Janse Van Ransburg in his oral argument submitted 
that, the applicants were removed as liquidators on 29 October 2015 but were 
reappointed on 16 June 2015. Their request was simply that the applicants should 
provide written authorization of their reappointment in terms of Rule 7(1) of the 
Uniform Rule of court. (Power of attorney) 

[12] In the intervening parties' heads of argument, it was submitted that the 
applicants have no locus standi to bring the application in their official capacities in 
the absence of consent from the Master and the second respondent. Further that the 
applicants have no prima facie right not to be removed by the Master as liquidators 
of Sebal and that the applicants failed to join the intervening parties who have a 
material interest in the outcome of the matter 

[13] On behalf of the applicants, Adv. Halgryn SC argued and objected to the issue 
of Rule 7(1) that the intervening parties seek. Adv Halgryn submitted that the 
applicants are in their personal capacity before court and that Rule 7(1) provides that 
a power of attorney need not be file, but it has to be filed 10 days before judgment. 

[14] The applicants in their head of argument reiterated that they are in their personal 
capacity before court, and that Sebal is not involved and will not be burdened 
financially with the applicants legal costs. The applicants submitted that they 
produced their written authority that Matsepe Inc.  may act on their behalf. Further 
that the applicants produced a written consent by Mr Y Wessels who is the major 
creditor in Sebal. 

[15] The applicants submitted that they have complied with the request   by 
the   intervening parties. Furthermore that the intervening parties and Mr Janse Van 
Rensburg mislead the court and that it was disingenuous of the intervening parties to 
submit to court the court that the litigation involves Sebal Estate. 

[16] The judgment will not deal with the issue of urgency neither with the application 
to intervene as these were not argued, but rather postponed to 3 March 2017, in 
order for the court to deal with the issue of Rule 7(1). 

[17] Rule 7(1) and (4) of Uniform Rules of Court - Power of attorney, provides that: 

"(1) Subject to the provisions of sub-rules (2) and (3) a power of attorney to act need 
not be filed, but the authority of anyone acting on behalf of a party may, within 10 
days after it has come to the notice of a party that such person is so acting, or with 
the leave of the court on good cause shown at any time before judgment, be 



disputed, whereafter such person may no longer act unless he satisfies the court that 
he is authorised so to act, and to enable him to do so the court may postpone the 
hearing of the action or application. (4) Every power of attorney filed by an attorney 
shall be signed by or on behalf of the party giving it, and shall otherwise be duly 
executed according to Law; provided that where a power of attorney is signed on 
behalf of the party giving it proof of authority to sign on behalf of such party shall be 
produced to the registrar who shall note that fact on the said power." 

[18] Rule 7(1) is the procedure a party may follow if it disputes the authority 
of anyone to act on behalf of a party. In the event of such a challenge the person 
may no longer act unless he satisfies the court that he/she is authorized to act. 

[19] It is trite that the Rule prescribed procedure for challenging the authority of a 
party to act[1] The intervening parties are challenging the authority of the applicants 
to act. They argued that the applicants have no locus standi and that the applicants 
must produce written proof to that effect that they have been mandated to act in 
the proceedings.Applicants submitted that they are before court in their personal 
capacity and have instructed Matsepe Inc. to act on their behalf. The applicants in 
their supplementary affidavit expressed their amazement at 
the interveni ng parties and surprised that they seek documents which the have 
given to the intervening parties. The applicants submitted thatthey 
have complied with Rule 7 (1). 

[20] In the unanimous decision of ANC Umvoti Council Caucus v Umvoti 
Municipality[2], full bench observed that: 

"The Legislative intended the authority of "anyone" who claimed to be acting on 
behalf of another in initiating proceedings and not only attorneys, to be dealt under 
Rule 7(1)." 

[21] I agree with the full bench that Rule 7(1) requires a broad interpretation having 
regard to the purpose of the rule. The purpose of the rule is, on one hand to avoid 
overburdening the pleadings unnecessarily with correspondence between the parties 
and power of attorney on the other hand it provides a safeguard to prevent a person 
who is cited from repudiating the process or denying his or her authority for issuing 
the process. 

[22] Rule 7(1) can be invoked any time before judgment, so did the intervening 
parties invoke it before the intervening application could proceed. Rule 7(1) requires 
the court to be satisfied that the party in whose authority is disputed is authorised to 
act. The application in terms of Rule 7(1) was made in court, and the rule does 
provide that it be before judgment. 

[23] In Eskom v Soweto City Council,[3]  the court stated that: 

"If the attorney is authorised to bring the application on behalf of the applicant, the 
application necessarily is that of the applicant..... As to when and how the attorney's 
authority should be proved, the Rule-maker made a policy decision." 



Proof is dispensed with except only if the other party challenged the authority. The 
court should honour the approach of Rule (1). 

[24] The intervening parties disputed the authority to act of the applicants, even 
though the applicants submitted that they were acting in their personal capacity and 
were not representing Sebal. 

[25] Therefore properly mandated powers of attorney are required for the applicants 
to proceed with the litigation. 

The challenge of Rule 7(1) is that the hearing of the application be postponed, in this 
case the intervening application, to give the applicants notice to prove their authority 
byway of delivering a power of attorney and the required documents. The remedy for 
a person who wishes to challenge  the  authority  of  a  person 
allegedly acting on behalf of 
the purported applicant is provided for in rule 7 (1)[4]. In the event of such a challeng
ed the person may no  longer  act  unless  he  satisfies  the  court  that  he  is 
authorised to act. Case law confirms that Rule 7 is the prescribed procedure for 
challenging the authority of a party to act. 

[26] In the matter of Royal Bafokeng Nation v Minister of land Affairs 
and 15 others,[5]  the court listed the following principles to be applicable where the 
authority of a personto act is in in dispute: 

o An Artificial legal person is obliged to provide that it is authorised to initiate the 
litigation in question; 

o Any challenged should be mounted in terms of Rule 7 (1); o Rule 7 can be invoked 
at any time before judgement; 

o While it is a practical rule which mostly turns out to be compliance with a 
procedural formality, it can in some cases, impact substantially on the rights of 
litigants. 

[27] Rule 7 (1) therefore requires the court to be satisfied that the party whose 
authority is disputed is authorised to act. In this matter the applicant's authority to act 
is disputed. Any party to legal proceedings bears the onus of proving that its legal 
representative is properly authorised and that it has the authority to instruct its legal 
representative. 

[28] The Intervening parties were accordingly entitled to challenge the authority of 
the applicant's authority to act. Once the challenged was put forth, it was then for the 
applicants to satisfy the court that the concerned attorneys did have the requisite 
authority to act. (See Gainsford and Others NNO v Haib AB 2000 (3) 635 (WLD) at 
640A.) 

[29] In my view, I need to be satisfied that the applicants are properly before court 
and also mandated to do so. The intervening parties had an issue that the Master 
had removed them as liquidators and even though the applicants indicated that they 



have been re instated, the intervening parties disputed this and wanted written proof 
thereof. 

[30] The rest of the other documents will follow if the applicants comply with Rule 7 
(1). 

Order 

[31] Under these circumstances, the following order is made. 

1.      The matter is postponed to the opposed roll on 2 March 2017. 

2.      The applicants to provide the requested documentation as set out in the court 
order dated 10 February 2017. 

3.      Costs in the cause. 

Harilal v Rajman and others [2017] 2 All SA 188 (KZD)  

Motion proceedings – Disputes of fact – Relief should only be granted in motion 
proceedings when the facts set out in the applicant’s affidavit are admitted and in their 
totality those put up by the respondents permit the grant of such an order – A litigant 
who anticipates or knows that there is likely to be a dispute of fact and who 
nonetheless proceeds by way of motion proceedings runs the real risk that a court, in 
the exercise of its discretion, may dismiss the application with costs. 

Company law – Application for order directing directors to purchase fellow director’s 
shares – No evidence advanced in support of relief sought. 

 Company law – Application for winding up of company – Just and equitable principle 
– Applicant not alleging that the business of the company was carried out or conducted 
in a manner that was oppressive or unfairly prejudicial or that it unfairly disregarded 
her interests, or that the powers of the directors were being exercised in a manner that 
was oppressive or unfairly prejudicial or unfairly disregarded her interests – Court 
could not find that it was just and equitable to wind up the company. 
In terms of section 163 of the Companies 71 of 2008, the applicant sought an order 
directing the first to fourth respondents to purchase her shareholding and loan account 
in the fifth respondent. She had obtained her shareholding in the fifth respondent from 
her husband, who transferred his shareholding to her. When her husband resigned as 
director, the applicant was appointed in his place. There was no evidence that she had 
ever performed any duties as director. In fact, her husband’s resignation and his 
transfer of his shareholding to her was due to the fact that after he was convicted of 
tax evasion, her husband was no longer allowed to act as director. However, he 
continued to work for the fifth respondent but was then styled as its marketing 
manager. He attended the shareholders meeting on behalf of the applicant in terms of 
a proxy. Later, according to the respondents, he signed an agreement to transfer his 
shares to the first to fourth respondents. The respondents therefore took the stance in 
the papers that the applicant did not have the requisite locus standi to bring the 
application because she was not at that stage a shareholder. 



The shareholders agreement contained an elaborate procedure for the disposition 
of the respective shareholding. 
Held – The first issue for determination by the Court was whether the applicant had 
the necessary locus standi to bring the application. That in turn depended on the 
validity of the transfer of shares made by her husband. Despite the dispute of fact 
relating to the applicant’s locus standi, the Court assumed that she had the 
necessary locus standi without deciding the issue, given the conclusion to which it 
arrived. 

The applicant bore the onus of proving that the respondents had repudiated the 
shareholders agreement as alleged by her. The Court had to look at the nature of the 
shareholders agreement, the claim made by the applicant and of course whether the 
respondents intended to cancel the shareholders agreement and the import of the 
shareholders agreement. Shareholders who have struck a bargain to use the 
procedures provided in a shareholders agreement should as a rule be encouraged to 
comply with such procedures. The applicant’s explanation for her not complying with 
the shareholder agreement was that the fifth respondent’s auditor had aligned himself 
with the respondents in determining the price of the shares. The Court held that if that 
were the case, the applicant would be entitled to thereafter refer that issue to 
arbitration in terms of the agreement. It was therefore held that it would be improper 
to permit the applicant to simply brush the shareholder agreement aside by vague and 
general statements that the agreement had been repudiated and that its auditor was 
biased without putting up any evidence to that effect. 

The Court then turned to consider the alternative relief sought, in the form of an 
application for winding up of the fifth respondent based on the just and equitable 
principle. In order to succeed under section 163 of the Companies Act, the applicant 
had to allege and prove that an act or omission of the company or a shareholder had 
resulted in oppression or unfair prejudice or that it had unfairly disregarded her 
interests. The applicant had not alleged that the business of the fifth respondent was 
carried out or conducted in a manner that was oppressive or unfairly prejudicial or that 
it unfairly disregarded her interests. She had not relied on a claim that the powers of 
the directors were being exercised in a manner that was oppressive or unfairly 
prejudicial or unfairly disregarded her interests. The Court could consequently not find 
that it was just and equitable to wind up the fifth respondent. 

There were several disputes of fact which could not be resolved on the papers. 
However, the applicant for the main put up bare denials without seeking to deal with 
any of the serious allegations directed against her husband and herself. She was 
content to suggest that the disputes should simply be referred to oral evidence. That 
was not the proper approach. Relief should only be granted in motion proceedings 
when the facts set out in the applicant’s affidavit are admitted and in their totality those 
put up by the respondents permit the grant of such an order. A litigant who therefore 
anticipates or knows that there is likely to be a dispute of fact and who nonetheless 
proceeds by way of motion proceedings runs the real risk that a court, in the exercise 
of its discretion, particularly if there is suspicion about that party’s version, may dismiss 
the application with costs. The Court held that this was not a proper case to refer to 
trial for the hearing of oral evidence. The application was, accordingly, dismissed with 
costs. 

 



 

 
 

 

OA Noordman NO and another v JFB DE Bruin [2017] JOL 37889 (FB) 

Company law – Director of company – Application to hold personally liable for 
company debts – Companies Act 61 of 1973, section 424 

Request for further particulars – Rule 21, Uniform Rules of Court 

The plaintiffs were the liquidators of a company. The defendant was the sole 
shareholder and former director of the insolvent company. 

Based on section 424 of the Companies Act 61 of 1973, the plaintiffs sought an order 
declaring the defendant personally liable for payment of the total debts of the insolvent 
company. 

Held that section 424 deals with the liability of directors and others for reckless and / 
or fraudulent conduct in respect of a company’s business. In terms of the section, a 
court may, on application of inter alia the liquidator of a company, declare that any 
person who was knowingly a party to the carrying on of the business of the company, 
recklessly, or with intent to defraud creditors of the company or creditors of any other 
person, or for any fraudulent purpose, shall be personally responsible, without any 
limitation of liability, for all or any of the debts or other liabilities of the company as the 
court may direct. 

The Court focused on the words “recklessly”, “with intent to defraud creditors” and “for 
any fraudulent purpose”. Fraud, or at the very least recklessness, must be proved. 
Normal breach of contract or negligence would not suffice. Recklessness, as the term 
is understood in legal parlance, is a totally different concept than negligence. The 
aspects “with the intent to defraud” or “for a fraudulent purpose” ordinarily play a role 
where the company is carrying on its business and incurs debts at a time when to the 
knowledge of the directors there is no reasonable prospect of the creditors ever 
receiving payment. A single reckless or fraudulent transaction is sufficient to bring the 
conduct within the ambit of section 424(1). 

In the present case, although the defendant’s company had failed to comply with its 
contractual obligations, it could not be found that the defendant acted recklessly, 
fraudulently or with the intention to defraud creditors. The plaintiffs failed to bring their 
claim within the ambit of section 424(1) and therefore the action had to be dismissed. 

The Court then had to deal with the costs of the plaintiffs’ application in accordance 
with rule 21(4) of the Uniform Rules of Court and the wasted costs in respect of a 
postponement of the trial in November 2014. 

After the close of pleadings any party may deliver a notice requesting only such further 
particulars as are strictly necessary to enable him to prepare for trial. Rule 21(5) 
stipulates that the trial court shall at the conclusion of the trial mero motu consider 
whether the further particulars requested by a party were strictly necessary and shall 
at that stage disallow all costs of and flowing from any unnecessary request or reply, 



or both, and may order either party to pay the costs thereby wasted on an attorney 
and client basis or otherwise. A litigant confronted by his opponent’s denials is not 
entitled to admissions or to a better answer as that already provided in response to a 
request for further particular for purposes of trial. A party is also not entitled to further 
particulars which are irrelevant and do not relate to the pleaded issues. A party may 
also not in a request for further particulars raise further or new issues. The applicant 
in application proceedings must make out his case in the founding affidavit. A litigant 
should not be allowed to try and make out a case in the replying affidavit. The founding 
affidavit must contain sufficient facts in itself upon which a court may find in the 
applicant’s favour. 

The Court found that the plaintiffs had acted grossly unreasonable in requiring 
irrelevant particulars and / or particulars to which they were not entitled to prepare for 
trial. They were directed to pay the costs of the rule 21 application, including the 
wasted costs occasioned by the postponement of the hearing. 
 
 
Nel NO and others v Bank of Baroda [2017] JOL 37751 (KZD) 

Impeachable transactions – Undue preferences – Dispositions by insolvent-. A wide 
meaning must be given to the word “disposition”. Essentially, a disposition of property 
includes every act by which an insolvent parts with an asset in his estate. 

As liquidators of a close corporation, the plaintiffs sought leave to amend their 
particulars of claim. The defendant opposed the proposed amendment on the basis 
that the plaintiffs’ claim was for the setting aside of a disposition in terms of the 
Insolvency Act 1936, that the proposed amended particulars of claim did not plead 
any facts from which it might be inferred that any asset of the insolvent was disposed 
of, alternatively any disposition was made by the insolvent to the defendant, 
alternatively do not plead any particulars from which it might be inferred that any 
disposition had been made (involving the defendant) which might be set aside in 
terms of the Insolvency Act, and accordingly that the amendment sought to introduce 
pleadings which were excipiable on the basis that they disclosed no cause of action, 
alternatively were vague and embarrassing. 

Held that a plaintiff must allege all the relevant facts in his particulars of claim. 
Conclusions of law should not be pleaded. Every pleading shall contain a clear and 
concise statement of the material facts upon which the pleader relies for his claim, 
defence or answer to any pleading, as the case may be, with sufficient particularity to 
enable the opposite party to reply thereto. A pleading must allege the facts that are 
required in order to disclose a cause of action or defence. A pleading that states 
conclusions and opinions instead of material facts, or that draws a conclusion 
without alleging the material facts which, if proved, would warrant that conclusion, is 
defective. 

Whether the proposed amendments would indeed be excipiable was to be 
determined by identifying the relevant material events emerging from the averments 
in the proposed amendments. At the heart of the plaintiffs’ claims was the existence 
of a disposition. A wide meaning must be given to the word “disposition”. Essentially, 
a disposition of property includes every act by which an insolvent parts with an asset 
in his estate. In order to found an action against a particular defendant, the 



disposition must have been made to the defendant or reached the defendant, in the 
sense of being received or the benefit thereof accruing to the defendant. 

In this case, there was no disposition to the defendant as alleged by the plaintiffs. In 
the absence of such factual allegations the conclusion pleaded by the plaintiffs was 
not justified and the proposed amendment, insofar as they related to a disposition 
without value or a voidable or undue preference lacked averments necessary to 
sustain a valid cause of action against the defendant. 

Next the court considered whether the plaintiffs’ averments relating to a collusive 
disposition suffered a similar fate. Common with the primary cause of action, the 
proposed amendment in that regard also relied on a disposition of the sum of 
R1 600 000 made to the defendant. section 31(1) however, does not require “a 
disposition” but merely “any transaction”. Again, the Court found that the proposed 
amendments dealing with a collusive disposition lacked particulars necessary to 
sustain a valid cause of action. 

The application for leave to amend was thus refused. 
 
 
TYRE CORPORATION CAPE TOWN (PTY) LTD AND OTHERS v GT LOGISTICS 
(PTY) LTD (ESTERHUIZEN AND ANOTHER INTERVENING) 2017 (3) SA 74 
(WCC)  
  
Business rescue — Commercial or factual insolvency no bar to business rescue — 
Constituting 'financial distress' for purposes of Act — Companies Act 71 of 2008, ss 
128(1)(f) and 131(4)(a). 
 
The applicants instituted liquidation proceedings against the respondent — GT 
Logistics (Pty) Ltd, a provider of logistical and transport services throughout South 
Africa — on the basis of outstanding trade debts owing to them. In answer the 
respondent's managing director and sole shareholder, Mr Esterhuizen, applied to 
court to have the respondent placed in business rescue. It was clear that the 
respondent was at least commercially insolvent and that unless the business rescue 
application succeeded it should be placed in provisional liquidation. The situation for 
the respondent was such that certain of its 'non-critical creditors', which included the 
applicants, had not been paid. The business plan presented by Esterhuizen 
proposed incorporating a compromise with creditors, whereby creditors deemed ‘on-
critical' to the respondent's operations would receive 40 cents in the rand, and 
creditors deemed 'critical' to its operations would receive payment in full. 
In order to decide whether Esterhuizen had established, as he had to in terms of s 
131(4)(a) of the Companies Act 71 of 2008, that there was a reasonable prospect for 
the rescue of the respondent, the court examined his projections as to revenue, 
expenditure, as well as liabilities. Furthermore, the court, in the exercise of its 
discretion, examined the fairness of the plan.  
An important issue that called for the court's consideration was whether insolvency 
was a bar to rescue, as was argued by the applicants, and as had been held in 
certain judgments. The argument was that such a conclusion followed from the 
definition of 'financially distressed'. * (Financial distress of a company was one of the 
grounds on which a court might grant business rescue in terms of s 131 of the Act.)  



Held, that the definition of 'financially distressed' created a threshold. Current or 
factual insolvency was not a prerequisite. But it did not follow that, because the 
company was already commercially or factually insolvent, and thus obviously 
financially distressed, it could no longer be the subject of business rescue. Such an 
interpretation would be inconsistent with s 5(1) read with s 7 of the Act, particularly 
paras 7(d) and (k), since it would oblige the court to liquidate a company even 
though there might be a reasonable prospect of rescuing it. Both current commercial 
and factual insolvency constituted 'financial distress'. However, even were 
insolvency to fall outside the definition, this would not be a bar to business rescue. In 
terms of s 131(4)(a)(iii) the court could grant a business rescue order if it were just 
and equitable to do so for financial reasons, ie whether or not the company was 
'financially distressed'. (Paragraphs [14] – [16] at 79C – I.)  
Held, that the manner in which the non-critical creditors' claims were to be 
compromised was fundamentally unfair and objectionable, and the business rescue 
had to be rejected for this reason. The different treatment meted out to critical versus 
non-critical creditors on the basis that the support of the former was necessary for 
the company's viability was not justifiable— there was no reason why the 
respondent's restoration to solvency should be subsidised by creditors whom 
Esterhuizen regarded as non-critical. The shortfall in payment to a non-critical 
creditor could very well be critical to its survival. (Paragraphs [37], [42], [44], [46] and 
[77] at 84J – 85B, 85I – 86B, 86E – F, 86H –and 92I – J.) 
Held, furthermore, that reasonable grounds for a belief that the respondent could be 
rescued had not been established. Esterhuizens's projections, on which the plan 
depended, were on the face of it unreliable, contradictory and not based on 
reasonable grounds. (Paragraph [77] at 92I – J.) 
Held, accordingly, that the business rescue had to fail and the company be placed in 
provisional liquidation. (Paragraph [78] at 93A – C.) 
 
 
Commissioner, South African Revenue Service v Van der Merwe NO and 
others [2017] 2 All SA 335 (SCA) and reported as 2017 (3) SA 34 (SCA) 
Taxation – Property under control of Commissioner of Revenue Services – Property 
belonging to company under liquidation – Claim by liquidators for release of property 
– Whether sections 20(4), 38 and/or 39 of the Customs and Excise Act 91 of 1964 or 
section 7(1)(b) of the Value Added Tax Act 89 of 1991 constitute an embargo in 
favour of the Commissioner preventing the liquidator of a company unable to pay its  
 
Trustee — Property passing to trustee — Imported goods in respect of which value-
added tax and duties unpaid — Trustee entitled to demand delivery of imported 
goods under Commissioner's custody and control despite non-payment — Customs 
and Excise Act 91 of 1964 not creating embargo in favour of Commissioner that 
unless VAT and duties were paid, trustees prevented from taking possession of 
imported goods — Insolvency Act 24 of 1936, s 47. 
 
This case concerned an appeal to the Supreme Court of Appeal against a High 
Court order that the appellant (the Commissioner) clear certain imported equipment 
under its custody and control for release to the respondents, the trustees of the 
importer company which had since been placed in liquidation. The Commissioner 



had refused to do so because the company was unable to pay the value-added tax 
and duties that were payable in respect of the equipment's importation. 
The parties agreed that the determinative question in the appeal would be whether, 
in such circumstances, a trustee could take possession of and deal with the property 
concerned under insolvency law, or instead was prevented from doing so by a 
statutory 'embargo' — said to be created by ss 20(4),38 and/or 39 of the Customs 
and Excise Act 91 of 1964 and s 7(1)(b) of the Value Added Tax Act 89 of 1991 in 
favour of the Commissioner — unless duty and/or value-added tax had been paid in 
respect thereof. 
Held 
Section 47 of the Insolvency Act 24 of 1936 preserved the common-law position that 
a trustee had to realise all the assets of an insolvent — including those subject to a 
lien. There was nothing in either the Customs and Excise Actor the Insolvency Act 
which expressly (or by necessary implication) provided that goods subject to a lien in 
favour of the South African Revenue Service did not fall to be dealt with under the 
laws of insolvency. As such, a trustee of an insolvent company was entitled to 
demand delivery of the insolvent company's property retained by the Commissioner.  
 

MINISTER OF JUSTICE AND ANOTHER v SA RESTRUCTURING AND 
INSOLVENCY PRACTITIONERS ASSOCIATION AND OTHERS 2017 (3) SA 95 
(SCA)  
 
Trustee — Appointment — Appointment policy — Affirmative-action policy for 
appointment of trustees — Strict racial and gender allocation — Policy 
unconstitutional — Constitution, s 9(2). 
 
The respondents * challenged the government's policy on the appointment of 
insolvency practitioners (IPs), adopted in February 2014, on constitutional grounds. 
The policy regulates the appointment of IPs by the master of the High Court (the 
second appellant) with the stated aim of transforming the IP industry. 
Clause 7.1 of the policy sets out a formula, based on race and gender for the 
appointment of IPs from the master's list of practitioners. Clause 7.3 gives the master 
a discretion: he or she 'may, having regard to the complexity of the matter and the 
suitability of the next-in-line [IP]', appoint a senior IP jointly with the next-in-line IP. 
The appellants conceded that the court should strike down the policy if it imposed a 
quota or rigid system, but argued that the discretion in clause 7.3 was sufficient to 
save it. The Western Cape High Court held that the policy, though well intentioned, 
was unconstitutional because it unlawfully fettered the master's statutory discretion 
to appoint IPs. The respondents argued that the policy's rigid race- and gender-
based categories and ratios amounted to the imposition of quotas as opposed to 
numerical targets, rendering it constitutionally impermissible. In an appeal to the 
Supreme Court of Appeal  
Held 
On equality 
To comply with s 9(2) of the Constitution, it was not sufficient for a remedial measure 
to benefit the previously disadvantaged; it must in addition not be arbitrary, 
capricious or display naked preference. One form of arbitrariness, caprice or naked 
preference was the implementation of a quota system (see [29], [32]). 



Clause 7.1 embodied a strict allocation of appointments in accordance with race and 
gender. It required the master to make an appointment in accordance with a rigid 
quota. This rigidity was not ameliorated by clause 7.3, which merely allowed the 
master to compensate for the fact that the policy dictated the appointment of 
someone who might not be up to the task. That person still had to be appointed in 
accordance with clause 7.1. This rigid and unavoidable process was unconstitutional 
for being arbitrary, capricious, and incapable of practical application. Though this 
was sufficient for a declaration of invalidity, the court would nevertheless also make 
the following findings on the other challenges to the policy (see [34] – [38]). 
On the fettering of the master's discretion 
The parties' arguments were misconceived because they assumed that the master 
had an unfettered discretion that was improperly fettered by the policy, whereas in 
reality the master's only discretion was to make appointments in accordance with the 
policy. But article 7.3, by leaving it to the master to determine whether an estate was 
complex and to distinguish between the capabilities of different insolvency 
practitioners, contained a limited residual discretion sufficient to find that the master's 
discretion was not improperly fettered (see [44] – [45]). 
On rationality 
Rationality required a rational connection between the policy and it objectives that 
was absent in the present case. There was no proper information about the basis on 
which the policy was formulated, and without information on the current 
demographics of insolvency practitioners, it could not be asserted that the policy was 
rationally directed at the legitimate goal of removing the effects of past 
discrimination. Other rationality weaknesses resided in the definition of 'senior 
practitioner' and the obligatory appointment, without more ado, of the next-in-line IP 
(see [47] – [50]). 
On legality 
The minister's promulgation of the policy was contrary to the principle of legality 
because it deliberately disregarded the interests of the creditors of insolvent estates 
or liquidated companies, which was at the heart of our insolvency legislation. The 
promulgation made use of a power given for a specific purpose to achieve a 
different, though legitimate, purpose (see [53] – [66]). 
 
KAIMOWITZ v DELAHUNT AND OTHERS 2017 (3) SA 201 (WCC)  
 
Company — Directors and officers — Director — Powers and duties — To 
participate in day-to-day management of company — Director not as of right entitled 
to do so — Companies Act 71 of 2008, s 66(1). 
 
The applicant was one of five directors of a company, as well as an employee 
thereof. Such status changed when he received communication to the effect that he 
would no longer be employed by the company, and, while he would remain a 
director, his office would be that of a 'non-executive' director. He would be entitled to 
exercise all his rights as a director as provided in the Companies Act 71 of 2008 (the 
Act), as well as the company's Memorandum of Incorporation (MOI). He could still 
attend all directors' meetings, but he would no longer be involved in the day-to-day 
management of the company's business. As a result of his consequent exclusion 
from the daily management of the company, as well as, he alleged, the board 
meetings thereof, the applicant instituted proceedings against the company and its 
directors. He sought an order in terms of s 163 of the Act, inter alia restraining them 



from preventing his taking part in the management of the company's business, and 
demanding his participation in 'management meetings'. The applicant argued that he 
was as of right entitled to participate in the company's daily management, save to the 
extent that the Act or the MOI provided otherwise, by virtue of s 66(1) of the Act. 
Such provision provided that — 
   '(t)he business and affairs of a company must be managed by or under the 
direction of its board, which has the authority to exercise all of the powers and 
perform any of the functions of the company, except to the extent that this Act or the 
company's Memorandum of Incorporation provides otherwise'. 
In acting in the manner they did, the applicant submitted, the respondents were 
preventing him from carrying out his lawful obligations as a director. Such conduct 
was unlawful, oppressive and prejudicial to him, justifying an order in terms of s 163 
of the Act, it was argued. 
Held, that a director was not as of right entitled to participate in the day-to-day 
running of the affairs of the company. The overall supervision of the management of 
a company resided in its board, which might well delegate such management to a 
managing director (as was the case here) and/or to a committee of the board (see 
[19], [21], [26] – [27].) 
Held, accordingly, that the relief sought with regard to involvement in the daily 
management of the company had to be rejected. Aside from that, no case had been 
made out that the directors and the company had otherwise impeded his capacity to 
act as a director and to fulfil his responsibilities to the company (see [33]). 
Application dismissed.  
 

Blue Farm Fashion Limited v Rapitrade 6 (Pty) Limited and others 
[2016] JOL 35613 (WCC) 

Directors-personal liability-Particulars of claim – Exception to – Statutory 
interpretation- section 77(3)(b), 22(1) and 77(6) of the Act to hold the directors of the 
company personally liable for a debt allegedly due to it by the company of which they 
were directors. It was contended that in this case, plaintiff should have relied on 
sections 22, 76 and 218 of the Act- section 218(2) of the Act, that is the enabling 
provision- exception dismissed 

The plaintiff sued the first defendant for breach of contract, and sought an order that 
the second to fifth defendants who were directors of the first defendant, be declared 
personally liable for the debt in terms of sections 77(3)(b), 22(1) and 77(6) of the 
Companies Act 71 of 2008 (“the Act”). 

The first defendant’s breach existed in its failure to pay for goods sold and delivered 
to it by the plaintiff. The second to fifth defendants were sued on the basis that they 
knew that the first defendant had no cash or liquid assets with which to pay the debt it 
would incur by purchasing the clothing from the plaintiff, but nevertheless caused the 
first defendant to conclude the agreement; knowingly misled the plaintiff into believing 
that it would receive payment of the purchase price; and were therefore knowingly 
party to the carrying-on of the business of the first defendant recklessly and / or in a 
manner calculated to defraud the plaintiff as a creditor of the first defendant and / or 
for a fraudulent purpose. 

Two exceptions were raised by the defendants on the plaintiff’s particulars of claim, 
on the basis that it did not disclose a cause of action and was bad in law. Only the 



second exception dealing with the locus standi of the second to fifth defendants was 
pursued before the court. it was argued that the plaintiff was not entitled, as a third 
party creditor, to rely on the provisions of section 77(3)(b), 22(1) and 77(6) of the Act 
to hold the directors of the company personally liable for a debt allegedly due to it by 
the company of which they were directors. It was contended that in this case, plaintiff 
should have relied on sections 22, 76 and 218 of the Act. 

Held that the exception turned on the interpretation of the statutory provisions. Section 
22(1) prohibits a company from conducting its affairs in a reckless or fraudulent 
manner, and section 76(3) provides that the director of a company must exercise the 
powers and perform the functions of a director in good faith and for proper purpose, in 
the best interest of the company as the directors manage the company. Should the 
directors allow the company to conduct its affairs in a reckless or fraudulent manner 
and with the intent to defraud third party creditors, such directors would be breaching 
their fiduciary duties as provided in section 76. In turn, that would allow the third party 
creditor who have suffered loss to institute action against the directors through section 
218(2) of the Act, that is the enabling provision. 

For the purpose of deciding an exception, it is trite that the Court must assume the 
correctness of the factual averments made in the relevant pleading, unless they are 
palpably untrue or so improbable that they cannot be accepted. In the present case, 
that meant that the Court should interpret the objects of section 77(3)(b) as pleaded 
by the plaintiff. The Court pointed out that the section was ambiguous – being capable 
of two meanings. 

Opting for a narrow approach in interpretation, the court found the section to mean 
that directors of a company are liable for loss, damages or costs sustained by the 
company as a direct or indirect consequence of the director having acquiesced in the 
carrying on of the company’s business despite knowing that such conduct is prohibited 
by section 22(1). The meaning advanced by the defendants was rejected, and the 
exception dismissed. 
 

Business Partners Limited v Tsakiroglou and others [2017] JOL 37687 (WCC) 

 Application-Sequestration-defence- counter-application-surety- statutory moratorium 
afforded under section 133 of the Companies Act 71 of 2008-cannot help co-principal 
debtor 

The applicant, a registered credit provider and financier, applied for the provisional 
sequestration of the first respondent’s estate by virtue of the fact that the first 
respondent was indebted to it. A rule nisi was issued, calling upon the first respondent 
to show cause why the order placing his estate under provisional sequestration should 
not be made final. 

According to the applicant, the first respondent’s estate was factually insolvent as he 
owned no immovable property and possessed certain movable property with only 
limited value. The indebtedness of the first respondent to the applicant arose from a 
deed of suretyship in terms of which the first respondent bound himself as surety and 
co-principal debtor to the applicant for the debts of a close corporation (CC) in which 
he was the sole member. In November 2013, the first respondent caused a resolution 
to be filed in terms of section 129 of the Companies Act 71 of 2008, whereby he 
resolved to begin business rescue proceedings and place the CC under liquidation. 



According to the applicant, the business rescue practitioners proposed a spurious 
rescue plan, causing the applicant to view the purported business rescue as an abuse 
of process. 

The first respondent’s estate was placed under provisional sequestration. The first 
respondent however resisted the granting of a final order by launching a counter-
application. The nub of the counter-application was that as a surety, the first 
respondent was entitled to the benefit of the statutory moratorium afforded under 
section 133 of the Companies Act 71 of 2008. The applicant contended that the 
counter-application was contrived and spurious and only brought to delay the 
inevitable final winding-up of the first respondent’s estate. Furthermore, the first 
respondent’s allegation that were it not for the section 133 moratorium, the applicant 
would not have pursued the first respondent in his capacity as surety and co-principal 
debtor in solidum with the CC, was challenged as incorrect. 

Held that the main purpose of the moratorium was to allow business practitioners, in 
conjunction with creditors and other affected parties, to formulate a business rescue 
plan to achieve the purpose of the process in restructuring the affairs of the company 
or close corporation. The differentiation between natural persons and juristic persons 
in section 133 of the Act clearly served a legitimate government purpose. The criteria 
applied by the legislature to achieve that differentiation were not arbitrary. 

In terms of the suretyship, the first respondent bound himself in favour of the applicant 
as surety and a co-principal debtor in solidum with the CC. The applicant was therefore 
entitled to proceed against the first respondent the moment the CC fell into arrears in 
respect of its payment obligations to the applicant. 

The constitutional challenge to section 133 failed, and the counter-application could 
not succeed. The rule nisi was confirmed and a final order of sequestration was 
granted. 

 
Ex partè: Target Shelf 284 CC (In Business Rescue); Commissioner, South 
African Revenue Service and another v Cawood NO and others [2017] JOL 
37690 (GP) 

Business rescue – Business rescue plan – Vote against – Appropriateness 

Two applications were before the court. in the ex parte application, the business 
rescue practitioners of a company ("Target Shelf') approached court in terms of section 
153(1)(a) (ii) of the Companies Act 71 of 2008 ("the Act"), for an order to set aside a 
creditor’s (“Business Partners”) vote to refuse to adopt the proposed amended 
business rescue plan for Target Shelf on the ground that the vote was inappropriate, 
and ordering that the amended plan be finally adopted. 

Counter-applications were instituted by the Commissioner for the South African 
Revenue Service ("SARS") and Business Partners against Target Shelf and the 
business rescue practitioners wherein the discontinuance and / or termination of the 
business rescue proceedings was sought, with the conversion of the business rescue 
proceedings into liquidation proceedings, and the winding up of Target Shelf. 

Held that in terms of section 128(1)(b) of the Act, business rescue is defined as 
proceedings to facilitate the rehabilitation of a company that is financially distressed. 



Provision is made during the business rescue proceedings for the development and 
implementation, if approved, of a plan to rescue the company by restructuring its 
affairs, business, property, debt and other liabilities, and equity in a manner that 
maximises the likelihood of the company continuing in existence on a solvent basis or, 
if it is not possible for the company to so continue in existence, results in a better return 
for the company's creditors or shareholders than would result from the immediate 
liquidation of the company. The practitioners, after consulting the creditors and other 
affected persons, and the management of the company, must prepare a business 
rescue plan for consideration and possible adoption at a meeting of creditors. The 
business rescue plan must contain all the information reasonably required to facilitate 
affected persons in deciding whether or not to accept or reject the plan. 

It was common cause that the vote in respect of the plan, in this instance, was rejected 
by Business Partners representing the majority of the creditors. It therefore had to be 
decided whether the vote was inappropriate and whether it was reasonable and just 
to set the vote aside. The court could not find that the vote was inappropriate, and held 
that it was not reasonable and just to set the vote aside. 

Instead, it was found that the counter-application for the conversion of the business 
rescue proceedings to liquidation proceedings should be granted. Costs of the two 
applications were to be costs in the winding-up of Target Shelf. 

Swart and Others v Fourie and Others (2488/2017) [2017] ZAWCHC 58 (22 May 
2017) 

Interrogations-interdict-subpoenas- subpoenas were overbroad-set aside 

The applicants in this matter were subpoenaed, in terms of s 414 of the Companies 
Act 61 of 1973 (‘the Act’), to appear for examination at a creditors’ meeting of Silver 
Falcon Trading 84 CC (in liquidation).  They were also required by the subpoenas to 
produce various categories of documentation.  

[2] The meeting in question had been scheduled to take place on 13 February 2017, 
but the applicants applied for and obtained an interdict prohibiting their examination 
pending the determination of the current application.  Costs in the interim interdict 
proceedings were stood over for determination in the current proceedings. 

[3] The applicants seek two things in these proceedings.  Firstly, to have the 
subpoenas set aside.  In this regard they seek the setting aside, not only of the 
subpoenas served on themselves, but also those served on the fourth and fifth 
respondents. [1]  The fourth respondent was the corporation in liquidation’s banker 
and is also the bank at which the first to fourth applicants hold other banking 
accounts.  The fifth respondent is an individual who purchased a restaurant business 
from another close corporation of which the first and second applicants hold the 
controlling interest.  Secondly, and, in a sense, more fundamentally, the applicants 
seek to have any examination to which they might nevertheless be subject in terms 
of s 415 of the Act stayed for so long as the liquidators of the corporation are 
represented by the same legal representatives as those that currently also represent 
the petitioning creditor. [2]  The first head of relief bears on an alleged failure by the 
first respondent to have exercised his authority in the manner required by the 
Act.  The second head of relief is related to how the applicants apprehend the 



examination process might be used for improper purposes.  The first goes to what 
has already happened, and the second to what it is feared could happen. 

[4] The first head of relief is sought on two principal footings:  that the presiding 
officer (a magistrate), who has been joined as the first respondent in the 
proceedings, issued the subpoenas – which had been drafted by the liquidators’ 
attorneys – without proper cause and without having applied his mind; and that they 
were in any event overbroad. 

 

The second head of relief 
[5] It is convenient to deal first with the second head of relief.  The application for that 
relief is founded on the contention that, in seeking to procure the examinations on 
the basis adumbrated in the subpoenas, the liquidators acted pursuant to the 
dictates of the petitioning creditor and its attorneys, rather than upon an independent 
and impartial assessment by themselves of the appropriate means to discharge their 
statutory duties.  It is alleged that the liquidators have thereby made themselves a 
mere instrument of the petitioning creditor.  The applicants aver that in the 
circumstances they apprehend that, for so long as the liquidators are represented by 
the petitioning creditor’s attorneys, any interrogation in terms of ss 414 and 415 will 
be misused to harass and oppress them in furtherance of the hostility and animosity 
that Mr Lambertus van Zyl (the moving spirit behind Bella Rosa Investment Holdings 
(Pty) Ltd, the petitioning creditor) and his representatives have allegedly shown 
towards the applicants in the course of the winding-up and related pending 
litigation.  The applicants also contend that while the liquidators use the services of 
the petitioning creditor’s attorneys any examinations that take place under the 
statutory provisions are likely to be used to improperly further the petitioning 
creditor’s position in respect of the other litigation. 

[6] The business of the corporation was a restaurant.  The restaurant was operated 
from premises leased from Bella Rosa.  

[45] The attorney concerned averred that he approached the presiding officer with an 
oral request to issue the subpoenas.  He testified that Bella Rosa’s claim form, 
attached to which was ‘a summary of facts and the background to Bella Rosa’s 
claim’ had been in the file before the first respondent.  He said that he ‘properly 
explained the background and reasons for the issuing of the various subpoenas’.  He 
stated that he had ‘inter alia explained to [the first respondent] …(i) the reason why 
Silver Falcon was wound up; (ii) that Silver Falcon seemingly has no assets of real 
value; (iii) that after inspection of Silver Falcon’s bank statements, it seemed that its 
income had not been retained, and had most likely been distributed to members, but 
that no record of such distribution had been found to date; (iv) Silver Falcon had no 
real or proper accounting records [and] (v) that it may be that Silver Falcon and its 
members had contravened the Close Corporations Act’.  These superficially 
recounted factors could, as acknowledged earlier in this judgment, have afforded the 
first respondent sufficient reason to issue at least some of the subpoenas.  But they 
do not explain why the subpoenas should have been formulated in the manner that 
they were.   

[46] They do not, for example, explain why the members should have been required 
to produce ‘all documentation, correspondence and information including but not 



limited to bank statements, management accounts and financial statements, 
applications for credit facilities and/or applications for overdraft facilities, asset 
financing, applications for mortgage bonds, salary receipt documentation, loan 
payment account, payment receipt documentation, invoices received from attorneys 
and advocates and any other documents of whatsoever nature, relating to the 
income, expenditure, asset and liabilities of’ not only the corporation in liquidation, 
but also of 12 other businesses or corporate entities.  They also do not explain why 
the fifth applicant should be required to produce ‘all accounts, invoices, advocates’ 
invoices’ rendered to such other businesses or entities.  The subpoena served on 
the corporation’s bank requires it, amongst other things, to produce bank statements 
for ten identified banking accounts, of which only one was operated by the 
corporation.  There is nothing to indicate that the first respondent was, or could have 
been satisfied that production of this information, which on the face of it is extremely 
wide, was potentially of relevance in the enquiry. 

[47] The first respondent did not make an affidavit.  He wrote a letter, which was 
clearly for the purpose of being introduced as a form of report to this court.  The 
applicants’ counsel sought to make something of the absence of an affidavit by the 
first respondent.  Their position in that respect was misconceived.  It is not ordinarily 
expected of someone in the position of the presiding officer to make an affidavit in 
proceedings of this nature.  The convention is that he or she puts in a report for the 
assistance of the court.  As it was, the presiding officer’s letter, insofar as it was 
material, did no more than confirm the content of the liquidators’ attorneys’ affidavit 
that I have just related. 

[48] The liquidators’ counsel submitted that in the event that it should be found, as it 
has been, that the subpoenas were overbroad, this court should trim them down 
instead of setting them aside.  That course does not commend itself to me.  Apart 
from the fact that fresh subpoenas will in any event be required because the 
currency of the summonses that were served has expired by reason of the passage 
of time, it seems to me, more importantly, that the first respondent’s decision to issue 
them was legally invalid and that they are consequently void.  It would be 
inappropriate in the circumstances for this court to in effect validate them, even if 
only partially.  If the liquidators wish to procure the lawful issue of fresh subpoenas, 
they must go about it in the proper manner upon a properly motivated written request 
to the first respondent, who must apply his mind conscientiously to the request 
before acceding to it, whether in part or in full.  The application for the first head of 
relief will therefore be granted. 

 

Costs 

[49] Both sides have been substantially successful in these proceedings.  The 
applicants have succeeded in having the subpoenas set aside.  And the liquidators 
have successfully resisted the application to stay any examination of the first to sixth 
applicants for so long as they are represented by the legal representatives who 
currently also act for Bella Rosa.  It would be difficult to treat the separate heads of 
relief discretely for taxation purposes.  In the circumstances it seems to me that 
justice would be done were each party to bear its own costs.  However, the setting 
aside of the subpoenas entitles the applicants to the costs of the application for 
interim interdictory relief.  In my judgment the application for interim relief was not of 



the character that would justify burdening the losing party with the costs of two 
counsel. 

[50] The following order is made: 

1. The subpoenas issued by the first respondent in terms of s 414 of the 
Companies Act 61 of 1973, attached to the first applicant’s founding 
affidavit, jurat 9 February 2017, requiring the applicants and the fourth to 
seventh respondents to appear before the first respondent for the purpose of 
interrogation concerning matters relating to Silver Falcon Trading 84 CC (in 
liq.) or its business or affairs are hereby set aside. 

2. Save as provided in paragraph 1 of this order, the application is otherwise 
dismissed. 

3. Save as provided in terms of paragraph 4, the parties shall bear their own 
costs in the application proceedings. 

4. The second and third respondents shall pay the applicants’ costs of suit in 
the interim interdict application that were reserved for later determination in 
terms of the judgment of this court dated 13 February 2017 (per Holderness 
AJ). 

  

Stalcor (Pty) Limited v Kritzinger NO and others [2017] JOL 37785 (FB) 

Business rescue – Business rescue plan – Application for amendment 

The applicant supplied certain goods to the second respondent on credit, and when 
the second respondent failed to pay the debt, the applicant applied to have it 
liquidated. The liquidation proceedings were not successful, but the second 
respondent placed under business rescue and the first respondent was appointed as 
the business rescue practitioner. 

After a second meeting with creditors of the applicant, the business rescue practitioner 
prepared the business rescue plan and distributed the plan among the creditors. The 
applicant’s name was on the distribution list. The practitioner received no objection 
concerning the value of the applicant’s claim, and no variation of the business rescue 
plan was subsequently requested by or on behalf of the applicant. The plan was 
approved by the majority at the second meeting of creditors. Nevertheless, the present 
application was to have the applicant’s claim increased. 

Held that essentially, the applicant was seeking to have the business rescue plan 
varied in order to include the amounts of interests and the amounts of costs previously 
awarded to the applicant in terms of court orders. Apart from failing to attach the plan 
to the application, the applicant tendered no explanation whatsoever in its founding 
affidavit as to why its claim, as ultimately recorded in the business rescue plan, did not 
include such interest and costs at the crucial time. Once approved the business rescue 
plan binds every creditor. The Court found that the applicant had failed to make out a 
case in its founding affidavit as to why the business rescue plan should be varied, 
amended or rectified by supplementing its claim. The replying affidavit contained a 
whole range of new explanations, accusations and facts contrary to the rules of 
engagement in motion proceedings. 



The application is dismissed, and the costs of the present application including all the 
wasted costs occasioned by the postponements were to be borne and paid by the 
applicant. 

Louw NO and another v Sobabini CC and others 
[2017] JOL 37791 (ECG) 

Impeachable dispositions – Voidable dispositions – Undue preferences – Collusive 
dealings 

The plaintiffs were the trustees of the insolvent estate of a trust which had been 
sequestrated. They instituted action against nine defendants for the return of 398 head 
of livestock and, in relation to the sixth defendant, for the return of certain movable 
farming equipment as well. 

Basing the application on sections 29, 30 and 31 of the Insolvency Act 24 of 1936 (“the 
Act”), the plaintiffs alleged that the delivery of the livestock and equipment by the trust 
to the defendants constituted voidable dispositions in terms of section 29, undue 
preferences in terms of section 30 and collusive dealings in terms of section 31. They 
sought the setting aside of such dispositions. 

Eight of the nine defendants settled the claims against them. However, the sixth 
defendant opposed the plaintiffs’ claims against him. 

Held that the sixth defendant’s allegation that he was the rightful owner of the animals 
lacked merit and was rejected. 

The issue of the return of the farming equipment had the following background. The 
sixth respondent alleged that in terms of his lease agreement with the trust, the trust 
had to register a special notarial bond in favour of the sixth respondent. The security 
was identified as being the equipment in question. The sixth defendant then referred 
to an acknowledgment by the trust that it was in default regarding the payment of the 
debt entitling the sixth defendant to take all or some of the movable assets 
encumbered by the notarial bond. The sixth defendant therefore took possession of 
the equipment, and removed them from the trust’s property. He sold some of the 
equipment and retained the rest. The court pointed out that where a creditor holds 
security in the form of movables, on the insolvency of the debtor, section 83 of the Act 
provides for a procedure for the creditor to follow. That involves the giving of notice to 
the Master and the trustee; the handing over of the property to the trustee or its 
realisation in defined circumstances and the paying of the proceeds of the sale of the 
property to the trustee; and thereafter, the lodging of a claim against the insolvent 
estate. Section 83 was not complied with at all in this case. 

It was concluded that the plaintiffs had proved all three claims, and the relevant 
transactions were set aside. The sixth defendant was ordered to return the property in 
question, and he was ordered to pay to the plaintiffs, as a penalty in terms of section 
31(2) of the Act, the amounts of R660 000 and R310 000, together with interest. His 
claims against the insolvent estate of the trust were declared forfeit. 

 
DU PLOOY NO AND OTHERS v DE HOLLANDSCHE MOLEN SHARE BLOCK 
LTD AND ANOTHER 2017 (3) SA 274 (WCC)  
 



Company — Formation and constitution — Subscribers — Whether, without more, 
becoming members on company's incorporation — Whether, without taking up their 
subscribed-for shares, able to transfer their rights therein to third parties — 
Companies Act 61 of 1973, s 103(1). 
 
Certain subscribers to first-respondent company's memorandum had, after 
incorporation, transferred their rights as subscribers to the third to fifth applicants 
(see [18]). They in turn appear to have transferred them on to the applicant trust, but 
the trust, though it was the holder of share certificates, appears never to have been 
entered as their holder in the share register (see [10], [13], [42], [58] – [59]). 
Following the development of a dispute, the trust sought a declaration that it was the 
owner of the shares (see [2], [4], [62]). 
Among the issues were (1) whether on incorporation, and without more, the 
subscribers had matured into members (see [17]); and (2) whether without taking up 
the shares, the subscribers could transfer their rights therein to the third to fifth 
applicants (see [29]). 
Held, affirmatively as to (1) and (2) (see [24], [28], [33]). 
Ordered ultimately that the share register be amended to reflect the trust as 
shareholder (see [57], [59], [62]). 
 
 

Lazarus Mbethe v United Manganese of Kalahari (503/2016) [2017] ZASCA 67 (30 
May 2017) 
Company-Derivative action: Section 165(5)(b) of the Companies Act 71 of 2008: 
requirement of ‘good faith’: proof by applicant on a balance of probabilities: test 
subjective with objective control: state of mind of applicant determined by drawing 
inferences from  objective facts: absence of collateral purpose not a self-standing 
requirement of good faith: relevant to determine whether issue ‘of material 
consequence to the company’: all of requirements of subsection to be satisfied: court 
retains controlling discretion whether to grant relief: alternative means to obtain the 
same relief: relevant to determine  whether action in best interests of company.  

The High Court dismissed an application brought by the appellant for leave to institute 
a statutory derivative action in the name and on behalf of the respondent company, in 
terms of s 165(5) of the Companies Act 71 of 2008. The SCA dismissed the appeal 
holding that the appellant had failed to discharge the onus of proving good faith. The 
test to determine this was subjective with objective control. The appellant's state of 
mind was to be determined by drawing inferences from the objective facts. The 
absence of a collateral purpose on the part of the appellant was not a self-standing 
requirement of good faith, but was relevant to determine whether the issue was ‘of 
material consequence to the company’. All of the requirements of s 165(5)(b) had to 
be satisfied before relief could be granted but the court retained a controlling discretion 
whether to grant relief, or not. Whether alternative means were available to obtain the 
same relief, was of relevance in determining whether the proposed action was in ‘the 
best interests of the company’. 

 



Collard v Jatara Connect (Pty) Ltd (23510/2016) [2017} WCC (14 March 2017) 

Business rescue-plan- Vote against business rescue plan for ulterior purposes- set 
aside by the court 

Where a creditor voted against a business rescue plan with the sole intention of 
frustrating arbitration proceedings against it and the vote was against the interest of 
the employees and all other creditors who voted in favour of the plan, the court found 
the vote by the creditor inappropriate and that it was reasonable to set it aside. 

In terms of section 128(1)(b) of the Companies Act 71 of 2008 a primary goal of 
business rescue is to facilitate the continued existence of the company in a state of 
solvency. A secondary goal, provided for as an alternative in the event that the 
achievement of primary goal proves not to be viable, is to facilitate a better return for 
the creditors or shareholders of the company than would result from immediate 
liquidation.  

An applicant for business rescue is not required to set out a detailed business rescue 
plan, but must establish grounds for a reasonable prospect of achieving one of the 
two goals mentioned in section 128 (1) (b) of the Companies Act. See Propspec 
Investments v Pacific Coast Investments 97 2013 (1) SA 542 (FB) where the Court 
reasoned as follows in par [12]: 

‘There can be no doubt that, in order to succeed in an application for business 
rescue, the applicant must place before the court a factual foundation for the 
existence of a reasonable prospect that the desired object can be achieved.’ 
(Par [12]) 

Firstly, the court must determine whether the vote is appropriate. Only if it is found that 
the vote is inappropriate can it be considered whether taking this into account it would 
be reasonable and just to set the vote aside. If the vote was intended to achieve an 
ulterior purpose and was not in good faith, such vote cannot be considered appropriate 
and it must be reasonable and just to set it aside. One must adopt a holistic approach 
in considering which remedy is more beneficial to creditors between business rescue 
and liquidation. (Par [26]) 

 

FirstRand Bank Ltd v KJ Foods CC (In business rescue) (734/2015) [2015] 
ZASCA 50(26 April 2017) 

Business rescue-determination that a vote was inappropriate-value judgment made 
after consideration of all the facts and circumstances 

If the subjective view of a creditor in voting against the business rescue plan 
determines whether the vote was inappropriate the probabilities are that it would 
always be appropriate if the plan is to a creditor's advantage as it is difficult to think 
of circumstances where the creditors' votes for the rejection of a business rescue 
plan would be inappropriate. 



The majority decision disagrees with the finding of Seriti JA that a two pronged 
approach is necessary to determine whether the result of a vote should be set aside. 
(Par [50]) 

Firstrand held 29 per cent of the creditors' voting interests. It voted against the 
adoption of the plan and due to its vote, the business rescue plan could not be 
approved on a preliminary basis, as 75 per cent of creditors' voting interests that had 
voted had to approve the business rescue plan. The practitioners advised the 
meeting that application will be made to court in terms of section 152(3)(a) of the 
Companies Act 71 of 2008 to set aside the result of the vote, on the grounds that it 
was inappropriate. Thereafter the meeting was adjourned. (Par [54]) 

Business rescue has benefitted all the creditors. The agreements between the 
company and Firstrand have been strictly adhered to and payments have been 
made in compliance with those agreements. (Par [65] 

Golden Dividend 339 (Pty) Limited and another v ABSA Bank Limited [2016] 
JOL 36032 (SCA); (569/2015) [2016] ZASCA 78 (30 May 2016) 

Buiness rescue-Creditors must be joined in an application to set aside a business 
rescue plan 

The argument that the issue of non-joinder did not arise in an application to have a 
business rescue plan set aside because the creditors had knowledge of the 
proceedings, due to the notices dispatched to them, and did not intervene, is without 
substance. 

The decision in Absa Bank Ltd v Naude NO 2016 (6) SA 540 (SCA), discussed in 
Insolvency Update 9 of 2015 dated 5 June, was followed. The order in Absa Bank 
Ltd v Golden Dividend 339 (Pty) Ltd and Others 2015 (5) SA 272 (GP) was set 
aside. 

Commissioner for the South African Revenue Service v The Business Zone 
983 CC and others and related matters [2017] JOL 37888 (WCC) 

Business rescue – Setting aside of resolutions – Liquidation 

Four close corporations involved in this litigation had as their sole member, Mark 
Lifman (“Lifman”). The close corporations were respectively cited as the first 
respondent in the four applications before the Court, launched by the Commissioner 
for the South African Revenue Service (“SARS”) who was a creditor of the close 
corporations. Its status as creditor made SARS an “affected person” as contemplated 
in section 130(1), read with section 128(a), of the Companies Act 71 of 2008. 

In April 2015, the close corporations, represented by Lifman, adopted resolutions in 
terms of section 129 of the Companies Act, to voluntarily commence business rescue 
proceedings. Business rescue practitioners were appointed in that regard. In the 
present applications SARS, in terms of section 130(1)(a) of the Companies Act, sought 
the setting aside of the resolutions and the winding-up of two of the close corporations, 
viz Business Zone and Imvusa. 



Held that section 130(1)(a)(iii) of the Companies Act provides that an affected person 
may apply to court for an order setting aside the resolution to commence business 
rescue proceedings on the basis that the company has failed to satisfy the procedural 
requirements set out in section 129. Section 129(5) provides that, if a company fails 
to comply with any provision of section 129(3) or (4), its resolution to begin rescue 
proceedings is a nullity. Section 129(3)(a) provides that a company must, within five 
business days of adopting and filing a resolution at the office of CIPC, publish a notice 
of the resolution. The close corporations failed to display a copy of the notices at the 
principal places where they conducted their businesses. The resolutions were 
therefore a nullity in terms of the provisions of section 129(5)(a). In view of that finding 
it was not necessary to deal with the other grounds of irregularity and incompleteness 
relied on by SARS in submitting that the resolutions failed to comply with the provisions 
of section 129. 

However, it still needed to be considered whether it would be just and equitable to set 
aside the business rescue proceedings. That question was answered in the 
affirmative. 

Turning to SARS request for the winding-up of Business Zone and Imvusa, the Court 
referred to section 130(5)(c)(i) of the Companies Act which provides that, if a court 
makes an order setting aside a resolution commencing business rescue, it may make 
any further necessary and appropriate order, including an order placing the company 
under liquidation. Business Zone and Imvusa were factually insolvent and the value of 
their liabilities exceeded the value of their assets by substantial amounts. They were 
also unable to pay their debts which were presently due and payable. The Court was 
satisfied that orders for the winding-up of Business Zone and Imvusa should be 
granted. 

 
De Sousa and another v Technology Corporate Management (Proprietary) 
Limited and others [2017] JOL 37907 (GSJ) 

Company law – Action by minority shareholders in company – Section 252 – 
Companies Act 61 of 1973 – Providing remedy for members of a company – 
Oppressive or unfairly prejudicial conduct – What must member seeking relief show 
– Conduct complained of is unfairly prejudicial, unjust or inequitable to that member 
or to some part of the members – Section 252(3) – confers a wide discretion on the 
court – Court must do what is considered fair and equitable in all circumstances of 
the case, – Court must do what is necessary to cure unfair prejudice which a 
shareholder has suffered 

The plaintiffs, who were minority shareholders in the first defendant company (“TCM”), 
sought relief in terms of section 252 of the Companies Act 61 of 1973. Other 
shareholders in the company were the second and third defendants and a family trust 
controlled by the fourth defendant. 

TCM was founded in 1987 by the first plaintiff (De Sousa) and the second defendant 
(Cornelli) who then held equal status within the company and contributed substantially 
to the running of the business. The second plaintiff (Diez), third defendant (Da Silva) 
and fourth defendant (Hassim) joined the company in 1987, 1989 and 2004 
respectively. A formal shareholders’ agreement regulating the relationship between 
the shareholders, was only entered into for the first time on 29 June 2005, some 18 



years after TCM’s incorporation. Simultaneously with the conclusion of the 
shareholders’ agreement, a sale of shares agreement was entered into between 
Hassim and the remaining shareholders of TCM, in terms of which Hassim purchased 
25,1% of the issued share capital of TCM from the remaining shareholders. Hassim 
subsqeuntly was unable to pay the purchase consideration in respect of the shares 
acquired by him, and Cornelli attempted to assist him to pay for the shares. Those 
attempts gave rise to fundamental disputes between the plaintiffs and Cornelli, with 
the plaintiffs opposing Cornelli’s proposals on the ground that they unduly favoured 
the trust and/or Hassim’s financial position at the expense of TCM and the other 
shareholders. The plaintiffs asserted that because of their resistance to the attempts 
made to assist Hassim to pay for his shares, Cornelli repeatedly criticised, belittled, 
humiliated and persecuted them in the presence of other directors, shareholders and 
employees. 

The relationship between De Sousa, Diez and Cornelli continued to deteriorate, 
culminating in the dismissal of De Sousa on grounds of poor work performance and 
the deployment of Diez to manage TCM’s Namibia branch. Diez subsequently 
resigned. 

In their particulars of claim, the plaintiffs sought an order directing TCM or Cornelli and 
Da Silva, each in proportion to his or its existing shareholding, to purchase the shares 
of the plaintiffs, and ancillary relief. 

Held that the two issues for determination were whether the plaintiffs were entitled to 
relief under section 252 of the Companies Act and, if so, what the appropriate 
consideration was that should be paid for the plaintiffs’ shares. The plaintiffs’ case was 
that Cornelli, acting alone, alternatively supported by Da Silva and Hassim, had 
conducted himself in the manner set out in the particulars of claim and thereby brought 
about a state of affairs which was unfairly prejudicial and inequitable to the plaintiffs. 
Accordingly, the plaintiffs contended that it would be just and equitable for their shares 
in TCM to be purchased as set out in their particulars of claim. 

Section 252 established a remedy for members of a company in case of oppressive 
or unfairly prejudicial conduct. A member seeking relief must show that the conduct 
complained of is unfairly prejudicial, unjust or inequitable to that member or to some 
part of the members. The test for unfair prejudice is an objective one. The question 
asked generally is whether a reasonable bystander observing the consequences of 
the conduct complained of, would regard it as having unfairly prejudiced the plaintiff’s 
interests. The court considered what would constitute fairness or unfairness. 

The Court’s jurisdiction to make an order does not arise until the statutory criteria have 
been satisfied. The plaintiff bears the onus of satisfying the court that the particular act 
or omission has been committed, or that the affairs of the company are being 
conducted in the manner he alleges; and that such act or omission or conduct of the 
company’s affairs is unfairly prejudicial, unjust or inequitable to him or to some part of 
the members of the company. Conduct which adversely affects or is detrimental to the 
financial interests of a member is justiciable under the section. Thus relief may be 
claimed where it can be shown that the value of a member’s shareholding in a 
company has been seriously diminished or jeopardised by reason of unfair, unjust or 
inequitable conduct on the part of those who have control of the company. A form of 
unfair prejudice of particular relevance in the instant case arises where a minority 
shareholder who has a right or legitimate expectation to participate in the management 



of the company is excluded from so doing by the majority without a reasonable offer 
or arrangement being made to enable the excluded shareholder to dispose of his 
shares. The prejudicial inequity or unfairness lies not in the legally justifiable exclusion 
of the affected member from the company’s management, but in the effect of the 
exclusion on such member if a reasonable basis is not offered for a withdrawal of his 
or her capital. The right of a shareholder to manage the affairs of a company is usually 
derived from the articles of association or agreements between the shareholders, but 
the relationship between a company’s members may give rise to a legitimate 
expectation to participate in the company’s management. The test for determining 
whether conduct is unfair or not requires a balancing all the interests involved in the 
light of the history and structure of the company and in terms of the policies underlying 
section 252 and the Act; the duties of directors; the rights and duties of a majority 
shareholder in relation to a minority shareholder, and the agreements or 
understanding outside the articles which may give rise to legitimate expectations. 

Section 252(3) confers a wide discretion on the court to do what is considered fair and 
equitable in all the circumstances of the case, to put right and cure the unfair prejudice 
which a shareholder has suffered. 

On an examination of the conduct of the parties and the evidence, the court concluded 
that Cornelli and the remaining shareholders of TCM had failed or refused to engage 
in bona fide discussions or negotiations with the aim of permitting the plaintiffs to 
dispose of their shares at a fair value and without resort to litigation. The defendants 
had not made a fair or proper offer to purchase the plaintiffs’ shares, which unfairly 
prejudiced the plaintiffs. 

The principal complaint of the plaintiffs was that since about 2008 Cornelli and the 
remaining shareholders had intentionally or recklessly conducted the affairs of TCM in 
such a way as to diminish or jeopardise the value of the plaintiffs’ shares and to reduce 
the dividends and other financial benefits payable to them. Furthermore, on a proper 
conspectus of the evidence, the court found that the affairs of TCM had been 
conducted in a manner that was unfairly prejudicial, unjust and/or inequitable to the 
plaintiffs as members of TCM. Having proven the prejudicial conduct alleged in their 
particulars of claim, the plaintiffs were entitled to relief in terms of section 252. 

Regarding costs, the court held this to be a case in which costs ought to be awarded 
against the second to fifth defendants on a punitive scale due to their obstructive 
approach to the litigation, and their wrongful use of TCM’s funds to resist the present 
proceedings. 

TCM was directed to the purchase the plaintiffs’ shares. The Court ordered that a 
referee be appointed to determine the value of the shares. 

 
Firstrand Bank Limited v KJ Foods CC (in business rescue) [2017] JOL 37728 
(SCA) 

Business rescue –Vote by creditor against adoption of proposed business rescue plan 
–Section 153(7) – Companies Act 71 of 2008 – Court can set aside the vote on a 
business rescue plan on application – Court must be satisfied that it is reasonable and 
just to set aside vote on business rescue plan – Court must determine whether or not 
the vote was inappropriate before invoking provisions of section 153(7) 



“inappropriate” – Section 153(7) of the Companies Act 71 of 2008 provides for a court 
to set aside the vote on a business rescue plan, on application, if the Court is satisfied 
that it is reasonable and just to do so, and a court must first determine whether or not 
the vote was inappropriate and if so, invoke the provisions of section 153(7) – 
Dictionary definition of “inappropriate” referring to something being unsuitable, 
improper, wrong, inadvisable, misguided, undesirable, misplaced 

The respondent was a business which experienced financial distress at the end of 
2012. In 2013, a resolution was taken to place it under business rescue. Two business 
rescue practitioners were appointed, and business rescue commenced on 17 July 
2013. Following the first meeting of creditors a business rescue plan was published, 
but that plan was revised in the light of new claims that had not been included in the 
initial rescue plan. A second meeting of creditors took place on 10 October 2013 to 
discuss and vote on the revised business rescue plan. That meeting was adjourned 
and after certain adjustments were made, a final business rescue plan was published 
on 21 November 2013. At the third meeting of creditors the appellant held a voting 
interest of 29,81% and the remainder of the creditors held a voting interest of 70,19%. 

When no further amendments were made to the business rescue plan and no new 
proposals were made, the creditors proceeded to the voting stage. All the creditors in 
attendance at the meeting voted in favour of the business rescue plan except the 
appellant who voted against its adoption. Section 152(2) of the Companies Act 71 of 
2008 requires 75% of the creditors voting interest to vote in favour of the business 
rescue plan for it to be adopted. The requisite 75% of the creditors voting interests 
was not obtained with the result that the final business rescue plan was rejected. 

The business rescue practitioners regarded the vote of the appellant as inappropriate 
and brought an application in terms of section 153 of the Act, seeking the setting aside 
of the vote by the appellant. The success of that application led to the present appeal. 

Held that section 152(2) of the Act states that in a vote for the proposed business 
rescue plan same will be approved on a preliminary basis if it was supported by the 
holders of more than 75% of the creditors’ voting interest that were voted; and the 
votes in support of the proposed plan included at least 50% of the independent 
creditors’ voting interest, if any, that were voted. Section 153(7) provides for a court to 
set aside the vote on a business rescue plan, on application, if the court is satisfied 
that it is reasonable and just to do so. A court must first determine whether or not the 
vote was inappropriate and if so, invoke the provisions of section 153(7). The court’s 
discretionary powers afforded by section 153(7) become applicable once the 
jurisdictional fact of inappropriateness has been found or established. In order to 
determine the meaning of the word “inappropriate” the intention of the legislature must 
be determined by giving the word its ordinary grammatical meaning which the context 
dictates. The dictionary definition of “inappropriate” refers to something being 
unsuitable, improper, wrong, inadvisable, misguided, undesirable, misplaced. The 
court noted section 7(k) which stipulates that the purpose of the Act is to provide for 
the efficient rescue and recovery of financially distressed companies in a manner that 
balances the rights and interests of all relevant stakeholders. The word inappropriate 
referred to an act which unduly undermined the achievement of the purpose of the Act, 
as stipulated in section 7(k). Any vote which unduly undermined the achievement of 
the rescue of a financially distressed company would be inappropriate. 



The facts showed that the appellant would receive the same amount in the event of 
business rescue, as it would should the respondent be liquidated. Furthermore the 
business rescue had certain obvious advantages to other affected persons. The facts 
of the case satisfied the court that it was reasonable and just that the vote on the 
business rescue plan should be set aside. 

The appeal was thus largely dismissed. 

 
Botha v Botha [2017] JOL 38011 (FB) 

Sequetration Application– Friendly sequestration – Final sequestration order – 
Requirements – Advantage to creditors 

In a friendly sequestration application, the applicant was the respondent’s father. A 
provisional sequestration order was granted, but the court refused to grant a final 
order, and dismissed the application. It now furnished its reasons. 

Held that section 12 of the Insolvency Act 24 of 1936 (“the Act”) sets out three 
requirements which must be met before a final sequestration order can be granted. 
The Court must be satisfied that the petitioning creditor has established against the 
debtor a claim such as is mentioned in section 9(1); that the debtor has committed an 
act of insolvency or is insolvent; and that there is reason to believe that it will be to the 
advantage of creditors of the debtor if his estate is sequestrated. Even if all three 
requirements of section 12(1) have been met, the court still has an overriding 
discretion which may be exercised in favour of or against the applicant for 
sequestration. 

In seeking his son’s sequestration, the applicant alleged that he had lent his son 
R60 000, who had then informed him that he was not in a position to settle his debts, 
thereby committing a deed of insolvency in accordance with section 8(g) of the Act. 
The Court expressed doubt about the bona fides of the application, but acknowledged 
that the Insolvency Act provides for such measures to be taken. 

The Court pointed out that in applications such as this, the most critical requirement 
that is often not met is the advantage of creditors. The valuation of the respondent’s 
assets, done by the valuator used by the applicant, was found by the Court to be 
unacceptable. 

Another problem identified by the Court was that major errors were committed in 
arriving at the dividend of 30 cents in the Rand, alleged to be payable to creditors 
should the sequestration be granted. 

It was concluded that the applicant had failed to prove that there was reason to believe 
that it would be to the advantage of creditors, especially concurrent creditors, if the 
respondent’s estate was sequestrated. 

 
Warricker NO and others v Master of the High Court, Johannesburg [2017] JOL 
38028 (GJ)24 

 Trustees of insolvent estate – Special fee – Master’s duty to consider 
                                                             
24 Already in March 2017 updates, but as Mr Damons was involved, here it is again. 



The applicants were the joint-trustees of an insolvent deceased estate. They sought 
the review and setting aside of the Master’s decision not to confirm the First Liquidation 
and Distribution Account (“the account”) that the applicants had prepared and lodged 
with the Master. They further seek an order confirming the account, alternatively a 
referral back to the Master for such confirmation. 

The disputed issue between the parties related to a special fee in the applicants’ favour 
that was included in the account, which the Master refused to consider yet. The Master 
ruled that the special fee would be considered at a later stage when the final account 
was submitted. 

Held that in terms of section 63(1) of the Insolvency Act 24 of 1936, trustees are 
entitled to a reasonable remuneration for their services in accordance with the 
prescribed tariff, but the Master may increase, or decrease, the remuneration “for good 
cause”. The Master has a discretion that is to be exercised upon a consideration of all 
the relevant facts and circumstances having regard to the complexity of the estate, the 
amount of work done and the time spent in the discharge of the trustees’ duties. The 
remuneration of a trustee is only payable once the account that provides therefor is 
confirmed in terms of section 112. The Master is obliged to consider the remuneration 
that the applicants were entitled to, at least in respect of the prescribed tariff as a point 
of departure. 

The Master’s decision to defer the consideration of a special fee was a decision 
contemplated in section 111(2) of the Act. It being conceded that that decision was an 
administrative act, it followed that it fell within the scope of section 6(2) of the 
Promotion of Administration of Justice Act 3 of 2000. In that regard, the Master was 
obliged to tax the applicants’ fees in respect of the prescribed tariff as a point of 
departure and then to consider whether the fee is to be increased or decreased 
depending upon the circumstances relating to the work done for which remuneration 
was sought. In the present instance, it was common cause that the work required in 
securing the additional benefit had been done and the applicants’ fees in that respect 
were to be determined. The respondent clearly erred in law. The respondent had no 
discretion in deferring a consideration of a special fee in relation to a determination of 
the applicants’ remuneration to a later and final account. Consideration of a special 
fee is to be given when the event of a special fee arises. The respondent had the 
discretion whether to increase or decrease a fee “on good cause”. The respondent 
exercised no discretion in that regard. 

Therefore, the decision of the respondent to defer consideration of a special fee, and 
hence the refusal to confirm the account, stood to be set aside. 

 
2001 Management Services (Pty) Limited and another v Anappa [2017] JOL 
38029 (GP) 

Business rescue – Termination of – Court’s discretion 

The business rescue practitioner, on behalf of the first applicant, applied for an order 
that the business rescue proceedings of the applicant be terminated and that the 
applicant be placed in final liquidation in terms of section 132 (2) of the Companies 
Act 71 of 2008 (“the Act”). An order was also sought that the costs of the business 
rescue practitioner in the business rescue proceedings be costs in the winding-up of 
the applicant. The second applicant (the bank) applied for leave to intervene in the 



application, and an order that the business rescue proceedings of the applicant be 
terminated and the applicant be placed in final liquidation in terms of section 132 of 
the Companies Act. The business rescue practitioner then did not pursue its motion, 
opting instead to support the application by the bank. 

Held that the main issue was whether the bank, as the intervening creditor, should be 
granted leave to institute liquidation proceedings against the applicant in respect of a 
debt that was subject to business rescue proceedings. Section 133(1)(b) of the Act 
places a general moratorium on legal proceedings against a company during business 
rescue proceedings. Section 133(1)(b) allows the bank to approach the court directly, 
to seek the court’s leave, to initiate legal proceedings against the company that is 
under business rescue, even without the permission of the business rescue 
practitioner having been sought. To position the court to exercise its discretion 
judiciously, in considering the leave sought, it is incumbent upon an applicant who 
seeks such leave of the court, to take the court into his confidence and disclose to the 
court the legal proceedings which he intends initiating. The bank was therefore granted 
leave to institute liquidation proceedings against the applicant. 

 
Al Mayya International Limited (Bvi) (Formerly Al Mayya South Africa Ltd (Bvi) 
v Valley of the Kings Thaba Motswere Proprietery Limited (carrying on 
business at Thaba Mtsweri, Thabazimbi) and others [2017] JOL 38030 (EL) 

 Business rescue order – Appeal – Suspension of order – Application for order not to 
be suspended 

Urgent application was made for an order in terms of section 18(3) of the Superior 
Courts Acts 10 of 2013, directing that certain paragraphs of the court’s order delivered 
on  
23 August 2016, not be suspended pending the decision of an application for leave to 
appeal filed by the first and fourth respondents, or any subsequent appeal. 

Held that section 18 of the Superior Courts Acts 10 of 2013 deals with the suspension 
of decisions pending appeal, providing that unless the court under exceptional 
circumstances orders otherwise, the operation and execution of a decision which is 
the subject of an application for leave to appeal or of an appeal, is suspended pending 
the decision of the application or appeal. The applicant was accordingly required to 
establish that there were exceptional circumstances present; that there was no 
likelihood that the respondents would suffer irreparable harm if the application was 
granted; and that there was a likelihood that the applicant would suffer irreparable 
harm if the relief was not granted. 

The noting of the application for leave to appeal had, in terms of section 18 of the Act, 
suspended the commencement of the business rescue proceedings and the 
protections accorded to the company in terms of Chapter 6 of the Companies Act. The 
company was thus left vulnerable to creditors and its liquidation appeared imminent. 
That could not be in any of the stakeholders’ interests. The Court was satisfied that 
the applicant, the company and its creditors would suffer irreparable harm if the relief 
was not granted. On the other hand, there was no likelihood that the respondents 
would suffer irreparable harm if the relief was granted. 

The Court accordingly granted the order sought. 
 



Ex Parte Connoway and similar matters [2017] JOL 38031 (WCC) 

 Voluntary surrender – Formulaic applications – Bona fides – Requirement of 
advantage to creditors 

Five unopposed applications for voluntary surrender were dealt with by the court in 
these proceedings. In four of the five cases the applicant was represented by counsel 
instructed by the same firm of attorneys as were responsible for a batch of applications 
dealt with in a judgment which the court had handed down just over seven months 
previously. In that judgment, the court had expressed grave reservations regarding 
applications for voluntary surrender brought in a standardised and batch form by that 
firm. 

Held that despite the concerns raised by the Court previously, the firm of attorneys in 
question proceeded to bring such applications in significant numbers. little in the 
format had changed and the same valuator and the same method of valuation had 
been utilised in each case and more than adequate provision had been made for the 
attorneys’ fee, including minor disbursements, in amounts ranging between R14 000 
and R15 000. The court once again expressed doubt regarding the bona fides of the 
applications and in particular whether they held any advantage for creditors. Even 
though the applicants sought to surrender all their household goods, no waiver of their 
rights in terms of section 82(6) of the Insolvency Act 24 of 1936 were contained in the 
papers. 

Considering each of the applications on the merits, the Court found that none of them 
had proved any advantage to creditors, and all were marked by several shortcomings 
highlighted by the Court in its judgment. 

The applications were therefore refused. 

 
Collard v Jatara Connect (Pty) Ltd and others [2017] JOL 38032 (WCC) 

 Business rescue – Business rescue plan – Vote against – Setting aside of vote 

As director and creditor of the first respondent (“Jatara”), the applicant brought a 
winding-up application in respect of Jatara. In response to the application, the 
employees of Jatara successfully brought an application in terms of section 131(1) of 
the Companies Act 71 of 2008 (“the Act”) for an order placing the company in business 
rescue. The essence of the business rescue plan was effectively that Jatara should 
continue with arbitration proceedings against the second respondent (“Edcon”) in 
respect of a claim for damages allegedly arising out of Edcon’s breach of contract. A 
business rescue plan was prepared by the business rescue practitioner, but was not 
adopted because Edcon (in its capacity as a creditor) voted against it. The employees 
therefore brought an application to set aside Edcon’s vote in terms of section 153(7) 
of the Act. 

Held that the question was whether there was a reasonable prospect of rescuing 
Jatara. In terms of section 128(1)(b)(iii) of the Act, a potential business rescue plan 
contemplates two objects. A primary goal is to facilitate the continued existence of the 
company in a state of solvency. A secondary goal (provided for as an alternative in the 
event that the achievement of primary goal proves not to be viable) is to facilitate a 
better return for the creditors or shareholders of the company than would result from 



immediate liquidation. The achievement of any one of the two goals would qualify as 
legitimate objects of business rescue. An applicant for business rescue is not required 
to set out a detailed business rescue plan, but must nevertheless establish grounds 
for the reasonable prospect of achieving one of the two goals mentioned in section 
128(1)(b). 

Turning to Edcon’s stance, the Court found that the only irresible inference to be drawn 
from Edcon voting against the adoption of the business rescue plan was that it did so 
with the sole intention of frustrating the arbitration proceedings against it. The Court 
was of the view that the business rescue plan was to the advantage of the general 
body of creditors of Jatara since they might well derive a benefit. 

In considering an attack on a vote under section 153(7) of the Act, a two-stage 
approach exists. Firstly, the Court must determine whether the vote is appropriate. 
Only if it is found that the vote is inappropriate can it be considered whether (taking 
this into account) it would be reasonable and just to set the vote aside. The Court 
remains enjoined to consider whether it is reasonable and just to set the vote aside 
even if a finding were to be made that the vote was appropriate. If Edcon’s vote was 
intended to achieve an ulterior purpose and was not thus in good faith, such vote could 
not be considered appropriate and it would be reasonable and just to set it aside. 

Confirming that the vote by Edcon was inappropriate in the circumstances, the Court 
set it aside. The business rescue plan was declared to have been adopted by the 
affected parties. 

 
BARRY v CLEARWATER ESTATES NPC AND OTHERS 2017 (3) SA 364 (SCA)  
 
Company — Shares and shareholders — Voting rights — Proxy — Appointment — 
Validity of provisions in memorandum of incorporation imposing time limits for valid 
appointment — Companies Act 71 of 2008, ss 15(1), 15(2)(d) and58(1)(a). 
 
Section 15(1)(b) of the Companies Act 71 of 2008 (the Act) provides that company's 
memorandum of incorporation (MOI) 'is void to the extent' that it is inconsistent with 
the Act; and s 15(2) (d) that an MOI may not include provision that in any way alters 
the substance or effect of an 'unalterable provision'. 
 
A provision appointment for it to be treated as valid, is inconsistent with the 
unalterable provisions of s 58(1)(a) of the Companies Act 71 of 2008 (the Act) which 
allows proxy to be appointed '(a)t any time', and to that extent is void under s 15(1) 
of the Act. (Paragraphs [13], [18]and [23] at 367F, 369C and 370G.) 
 
DE KLERK v FERREIRA AND OTHERS 2017 (3) SA 502 (GP)  
 
Company— Oppressive conduct — Relief — Exchange of shares — Requirements 
for order — 'Related person' — Who is — Valuation of interests — Companies Act 71 
of 2008, s 163(2)(e). 
Company — Control — Related and interrelated persons and control — De facto 
control to materially influence policy — Assessment of — Companies Act 71 of 2008, 
s 2(2)(d). 



Close corporation — Members — Cessation of membership — Unfairly prejudicial 
conduct — Order for acquisition of member's interest — Close Corporations Act 69 of 
1984, s 33 and s 49. 
 
De Klerk and Ferreira were equal members of close corporation Plantsaam and 
shareholders in company Benjo. When they fell out, De Klerk sought orders under s 
163(1) of the Companies Act 71 of 2008 (the Companies Act) to compel Ferreira to 
transfer his membership interest in Plantsaam and shares in Benjo to him against 
payment of fair compensation. Benjo was the registered owner of farm on which De 
Klerk and Ferreira conducted farming operations through Plantsaam, who rented the 
farm from Benjo. Ferreira controlled the daily operations and finances of both 
companies, and had, on the evidence, inappropriately farmed the land for his own 
benefit to the detriment of Plantsaam (see [64]). 
 
Section163 provides relief to shareholders or directors subjected to oppressive or 
prejudicial conduct by the company or 'a related person'. Whether person is related 
to juristic person depends on 'control' (see s 2(1)), which is itself widely defined (see 
s 2(2)). † Section 2(2)(d) provides that person who has 'the ability to materially 
influence the policy' of juristic person controls that juristic person. 
Sections33 and 49 of the Close Corporations Act 69 of 1984 (the CC Act) ‡ contains 
similar provisions to s 163 but applicable to close corporations. The common thread 
in these provisions is that they give the court wide discretion to compel transfer of 
shares or interests in order to deal with prejudicial, unjust and inequitable conduct by 
one company, director, shareholder or members against others. 
 
Ferreira submitted that since none of De Klerk's complaints related directly to Benjo, 
no case had been made out for an order under s 163 compelling the acquisition of 
Ferreira's shares in Benjo. De Klerk in turn argued that the affairs of the companies 
were so inextricably intertwined that any conduct of Ferreira in relation to Plantsaam 
that fell within the ambit of s 49 of the CC Act was necessarily also hit by s 163 of the 
Companies Act in relation to Benjo.  
Ferreira conceded his relationship with De Klerk had broken down and sought, inter 
alia, an order directing De Klerk to transfer his member's interest in Plantsaam and 
shares in Benjo to him, against payment of fair and reasonable value. 
 
Held 
As to Plantsaam (s 36 and s 49 of the CC Act) 
It was clear from the evidence that Ferreira had conducted the affairs of Plantsaam 
in way that was unfairly prejudicial to De Klerk as intended in s 49 of the CC Act, and 
that it was appropriate to make orders ending his membership of Plantsaam and for 
the acquisition of his interest by De Klerk under s 36 of the CC Act (see [72]). 
As to Benjo (s 163 of the Companies Act) 
The intertwined nature of the relationship between Plantsaam and Benjo was not 
sufficient for the application of s 163: the correct enquiry was whether Plantsaam 
was 'related person' with respect to Benjo (see [76]). Section 2(2)(d) extended the 
concept of 'control' to cases in which the minority or equal shareholders had de facto 
control to materially influence the policy of the company. In casu 'control' would 
depend ultimately on whether Ferreira had the ability to materially influence the 
policy of both Plantsaam and Benjo in manner comparable to person who exercised 
control through majority vote at board or general meeting (see [76]), [80] – [81]). 



Given the fact that Plantsaam's business was conducted on Benjo's land, and that 
the former could not have functioned without the latter, Plantsaam was 
indeed'related person' as contemplated in s 163(1), with the consequence that De 
Klerk was entitled to relief under s 163(2)(e) in respect of Benjo (see [83] – [86]). 
As to the appropriate relief 
Ferreira's counterclaim would be dismissed because it was inequitable for him to 
benefit from his misconduct at the expense of De Klerk and because he lacked the 
financial means to buy De Klerk's interests (see [94] – [95]). A transfer of Ferreira's 
shares and interest to De Klerk was the only practical way of resolving the deadlock 
and would be in the best interests of both companies (see [97]). De Klerk had to pay 
Ferreira R6 million for his shares and interest. 
 
ENERGYDRIVE SYSTEMS (PTY) LTD v TIN CAN MAN (PTY) LTD AND OTHERS 
2017 (3) SA 539 (GJ)  
 
Business rescue — Disposal of property — Property over which third party has 
security or title interest — Rights of third party remaining intact pending full payment 
or provision of security by practitioner — Companies Act 71 of 2008, s 134(3)(b).  
Energydrive leased equipment to Winplas (the second respondent) under lease 
containing reservation-of-ownership clause in favour of Energydrive. Winplas went 
into business rescue and Knoop, the business rescue practitioner (fourth 
respondent), sold and delivered the equipment to Tin Can (the first respondent). 
Knoop did not pay or secure the debt due to Energydrive.  
Energydrive instituted rei vindicatio for the recovery of the equipment. Tin Can, 
besides denying Energydrive's ownership, relied on statutory right under s 134(3) of 
the Companies Act 71 of 2008. That provision allows business the rescue 
practitioner to dispose of 'property over which another person has security or title 
interest' without the consent of that person if the proceeds would be sufficient to 
discharge his or her secured claim or title interest. Under s 134(3)(b) the company 
must 'promptly pay to that other person the sale proceeds . . . or provide security for 
the amount of those proceeds'. 
Tin Can argued that Knoop was entitled to sell the equipment without Energydrive's 
consent because the proceeds of the disposal were sufficient to fully discharge 
Winplas' indebtedness to Energydrive. 
Held 
The reservation-of-ownership clause in favour of Enegydrive constituted its 'title 
interest' for the purposes of s 134(3) (see [16]). Knoop's obligation, under 134(3)(b), 
to pay or secure the debt to Energydrive was not mere personal right against him, 
but requirement for the valid transfer of ownership. Since Knoop did not pay or 
secure the debt due to Energydrive, Energydrive's right of ownership was not 
destroyed (see [19] – [21]). The court would therefore make an order directing Tin 
Can to deliver equipment in question to Energydrive. 

Spitz v Firstrand Bank Limited and Others (69692-2014; 32230-2001; 87714-2014) 
[2017] ZAGPPHC 254 (1 June 2017) 



Appeal against provisional sequestration order- leave to appeal against the 
provisional sequestration order-precluded by the provisions of section 150(5) of the 
Insolvency Act from granting such leave.25 

1. The applicant has applied for leave to appeal against my judgment dated 15 
September 2016 and the various orders made therein variously dismissing his 
application for rescission of judgment, provisionally sequestrating him, striking out an 
action and declaring him to be a vexatious litigant with the normal associated 
consequences. 

2. The application for leave to appeal is drafted in a similar style to that employed by 
the applicant in the several applications which he has brought against the 
respondent. Many of the allegations are scurrilous and without foundation. They 
repeat much of what has been dealt with in the main judgment and little benefit will 
be obtained by traversing them. 

3. The grounds raised allege variously that he was denied a fair hearing, the 
respondents committed acts of fraud, the court erred in interpreting the relevant 
contract and the provisions of legislation, erred on the facts and treated him unfairly. 

4. Mr Maritz SC dealt fully in argument with the issues of bias raised in the notice, 
and in particular certain remarks made by him regarding the applicant during the 
proceedings before me to which the applicant took offence. The argument is on 
record and need not be repeated: suffice it to say that it is not reasonable to infer 
from my failure to castigate Mr Maritz for his remarks that I was biased towards the 
applicant. The remarks, in any event, were not beyond the pale. As another court 
has said: 

“He who enters the lists must be prepared to take verbal knocks. A contest in 
the courts is not to be equated to the proceedings of a young ladies debating 
society.” 

5. Regarding the application for leave to appeal against the provisional sequestration 
order, I am precluded by the provisions of section 150(5) of the Insolvency Act from 
granting such leave. 

9. In the result, the application for leave to appeal is dismissed with costs, including 
the costs of employing two counsel. 

Genesis Medical Scheme v Registrar of Medical Schemes and Another 
(CCT139/16) [2017] ZACC 16 (6 June 2017) 

                                                             
25 Correct! See section150  (1) Any person aggrieved by a final order of sequestration or by an order setting aside an 
order of provisional sequestration may, subject to the provisions of section 20 (4) and (5) of the Supreme Court Act, 1959 ( 
Act59 of 1959 ), appeal against such order.   (2) Such appeal shall be noted and prosecuted as if it were an appeal from a 
judgment or order in a civil suit given by the court which made such final order or set aside such provisional order, and all 
rules applicable to such last-mentioned appeal shall mutatis mutandis but subject to the provisions of subsection (3), apply to 
an appeal under this section. (3) When an appeal has been noted (whether under this section or under any other law), against 
a final order of sequestration, the provisions of this Act shall nevertheless apply as if no appeal had been noted: Provided 
that no property belonging to the sequestrated estate shall be realized without the written consent of the insolvent concerned.  
(4) If an appeal against a final order of sequestration is allowed, the court allowing such appeal may order the respondent to 
pay the costs of sequestrating and administering the estate. (5) There shall be no appeal against any Order made by the court 
in terms of this Act, except as provided in this section.  

 
 



Assets-medical aid funds savings (MSA)-trust money-“solvency margin”-liabilities-
affirmed Omnihealth, though with qualification- the MSA “clearly” requires that a 
medical scheme’s liability to its members in respect of their savings accounts “must 
be an ‘on balance sheet’ item”. 

 
The Constitutional Court handed down judgment in an application for leave to appeal 
against a judgment and order of the Supreme Court of Appeal (SCA).  The matter 
started as a review application in the High Court of South Africa, Western Cape 
Division, Cape Town (High Court).  The applicant, Genesis Medical Scheme 
(Genesis), sought to review and set aside a decision by the Registrar of Medical 
Schemes (Registrar) to reject Genesis’s annual financial statements. 
 
In rejecting Genesis’s statements, the Registrar said that in two respects they did not 
correctly reflect the scheme’s financial position.  First, Genesis’s accounting was 
wrong.  It mistakenly reflected personal medical savings account (PMSA) funds as 
assets in its balance sheet.  Second, Genesis had also excluded from its list of 
liabilities the interest the PMSA balances were accumulating because it was keeping 
that interest for itself, on the basis that the PMSA funds were themselves its assets.  
The Registrar said this, too, was wrong. 
 
Though the Registrar in rejecting Genesis’s statements cited five grounds, they all 
derived from, and invoked, a decision the High Court gave in 2007 in Omnihealth.  
There, the liquidators of an insolvent medical scheme argued that its PMSA funds fell 
into its insolvent estate, to be divided up between its creditors.  The Registrar 
disagreed with this, arguing that PMSA funds were “trust property” in terms of the 
Financial Institutions (Protection of Funds) Act (FIA).  They did not therefore form part 
of the scheme’s insolvent estate.  The Court in Omnihealth agreed.  It held that the 
PMSA funds were “trust property” under the FIA and therefore did not fall into 
Omnihealth’s insolvent estate. 
 
Disagreeing with Omnihealth, the High Court (Davis J) upheld Genesis’s application.  
It held the FIA does not assist the Registrar because the funds are not “trust property”.  
Hence a medical scheme is the right-holder of all the funds it holds, including PMSA 
funds.  The Court set aside the Registrar’s decision. 
 
Davis J’s judgment and order came before the Supreme Court with the leave of the 
High Court.  The minority affirmed the analysis of Davis J and the rejection of 
Omnihealth.  It held that neither Genesis’s rules, nor the regulations to the MSA, had 
any bearing on whether the funds in PMSAs constituted “trust property” under the FIA.  
The MSA did not treat PMSA funds as “trust property”. 
 
The majority disagreed.  It reversed the High Court’s decision and affirmed 
Omnihealth, though with qualification.  It held that the MSA “clearly” requires that a 
medical scheme’s liability to its members in respect of their savings accounts “must 
be an ‘on balance sheet’ item”.  Hence the FIA definition of “trust property” applies to 
PMSA funds, which therefore constitute “trust property” for the purposes of that 
statute. 
 



In this Court, the first judgment, written by Cameron J (Mogoeng CJ, Nkabinde ADCJ, 
Froneman J, Khampepe J, Madlanga J, Mhlantla J, Pretorius AJ and Zondo J 
concurring) (majority judgment) held that PMSA funds do not constitute “trust property” 
in terms of the FIA.  Relying on the definition of “business of a medical scheme” in the 
MSA, the majority reasoned that the definition contemplates two contracting parties, 
and a mutual exchange of value (quid pro quo).  The parties are the scheme and its 
member.  The quid pro quo is that the scheme undertakes liability in exchange for 
money.  The relation is commercial, not fiduciary.  And funds allocated to a member’s 
PMSA are treated no differently. 
 
The majority held that the accounting provisions of the MSA reinforce this conclusion.  
The MSA requires a medical scheme at all times to have aggregate–value assets that 
exceed aggregate–value liabilities and nett assets.  It would flout logic, accounting 
practice, and principles of trust law for any funds held in trust to be included in the 
calculation of “assets” for the purposes of this “solvency margin”.  Yet the MSA also 
requires medical schemes to include PMSAs in its liabilities.  The majority upheld 
Genesis’s argument that, if PMSAs were trust funds to be excluded as assets for all 
purposes, these provisions would require a scheme – to meet the section 35(3) 
solvency margin – to find outside, non-PMSA assets to the value of the PMSA trust 
assets.  This would not be logical, practical or just. 
 
In a dissenting judgment (second judgment) (with Mojapelo AJ concurring) Jafta J held 
that the real issue here is whether the applicant has established the ground for review 
relied on in the High Court.  In the High Court Genesis asked the Court to set aside 
the decision of the Registrar, which rejected its financial statements on the sole ground 
that it was “materially influenced by an error of law” in contravention of section 6(2)(d) 
of the Promotion of Administrative Justice Act (PAJA).  The second judgment held that 
the determination of this issue required this Court to pay attention to the standard 
applicable to an error of law as a ground for review and apply that test to the current 
facts.  According to the second judgment, ordinarily an error of law would arise if an 
administrative functionary misconstrues the enabling provision or misapplies it.  The 
second judgment held that the misinterpretation or misapplication giving rise to an 
error of law must be that of the decision-maker.  It further held that the Registrar 
committed no error by relying on the law as interpreted by the High Court in 
Omnihealth.  In conclusion, the judgment held that even if such error existed, it could 
not have influenced the rejection of the financial statements in a material way.  
Therefore, the second judgment would have granted leave and dismissed the appeal. 
 
In a judgment that concurs with the second judgment (third judgment), Mojapelo AJ 
(Jafta J concurring) agreed with the reasoning and outcome of the second judgment 
to grant leave to appeal, but dismiss the appeal.  The third judgment indicated that 
Genesis appears to have deliberately submitted non-compliant annual financial 
statements so as to engineer a pure legal question, namely, whether PMSAs 
constitute “trust property”.  Given that the effect of the majority judgment was that a 
reconsideration was made of the rights of medical scheme members, the third 
judgment held that an insolvency situation or similar matter, where rights of members 
are directly before court, would have been a better occasion.  The third judgment 
further held that the trust relationship in this case is created when the medical scheme 
creates and allocates funds to a PMSA of a particular member as contemplated by 
section 30(1)(e) of the MSA. 



 
In addition, the third judgment found that there is no tension between the FIA and the 
MSA with the result that the two Acts must be read together, leading to the conclusion 
that PMSAs established in terms of the MSA are “trust property” as contemplated in 
the FIA.  Finally, the third judgment found that the circulars make mention of additional 
disclosure requirements in financial statements in respect of PMSA funds which leads 
to no confusion being created and no need arising for a medical scheme to raise 
additional funds to cover the PMSA fund liability. 
 
Zondo J (Mogoeng CJ, Cameron J, Froneman J, Khampepe J, Madlanga J, Mhlantla 
J and Pretorius AJ concurring) wrote a separate judgment (fourth judgment) to give 
additional reasons why the conclusion and order of the first judgment are correct and 
why he was unable to agree with the second judgment.  In this regard he pointed out 
that he did not agree that Genesis’ appeal be dismissed on the basis that, even if there 
was an error of law, the error was immaterial.  The basis of his disagreement with this 
was that it was not the Registrar’s and the Council for Medical Scheme’s case that, 
even if there was an error of law, the error was immaterial.  He pointed out that the 
parties fought the cases on the basis of whether or not there was an error of law and 
nothing else. 
 
Zondo J also took the view that it was not necessary to have Circulars 38 and 41 set 
aside separately because, if the Omnihealth decision fell, the Circulars also fell. 
 

Ameropa Commodities (Pty) Ltd v Salvage and Stockfeed Parcels CC 
(7882/2016) [2017] ZAKZDHC 23 (15 June 2017) 

Liquidation-Provisionally winding up- ground that it is unable to pay its debts  

The applicant seeks an order provisionally winding up the respondent on the ground 
that it is unable to pay its debts to the applicant, as envisaged in sections 66(1) and 
69(1)(c) of the Close Corporation Act 69 of 1984, read with section 344(f) of the 
Companies Act 61 of 1973 (the 1973 Companies Act), together with section 9 of 
Schedule 5 of the Companies Act 71 of 2008 (the 2008 Companies Act). On 8 July 
2016 the sole member of the respondent, George Charalambus, signed a certificate 
of balance in terms of which he admitted the respondent’s indebtedness to the 
applicant and confirmed that the amount of R26 405 500.99 contained therein was 
an outstanding balance, which was due and payable on that account by the 
respondent to the applicant, as at 31 May 2016, for the wheat the applicant sold and 
delivered to the respondent. 

[2] The respondent opposes the liquidation application on the basis that it is not 
indebted to the applicant in any amount claimed. While the respondent admits 
signing the certificate of balance in question it avers that it signed such certificate of 
balance in error, believing that it was correct. As a counter application to the 
liquidation application, the respondent seeks a stay of the proceedings pending the 
finalisation of the dispute resolution procedures by way of arbitration. 

Issues 

[43] The facts of this case raise the following issues: 



(i) whether the applicant has established that it is the creditor of the 
respondent; 

(ii) whether the respondent bona fide disputes the debt on reasonable 
grounds; and 

(iii) whether the respondent is commercially insolvent. 

The onus is on the applicant to establish that it is a creditor with locus standi to bring 
the application. See Common Wealth Shippers Ltd v Myland Properties (Pty) 
Ltd 1978 (1) SA 70 (D) at 71 – 72. The creditor must show that the unsatisfied 
demand against the respondent is for payment of a due debt of at least R100. The 
amount ‘due’ means that it must be due and payable. See Barclays Bank (DCO & O) 
v Riverside Dried Fruit Co (Pty) Ltd 1949 (1) SA 937 (C) at 948. 

  

(i) Is the Applicant the Creditor for the Respondent 

[44] A bald allegation that the applicant is a creditor for a particular amount, without a 
description of the cause of the indebtness, is insufficient. See Du Preez v Boetsap 
Stores (Pty) Ltd 1978 (3) SA 560 (NC). For its liquidation application the applicant 
relies on the certificate of balance the sole member of the respondent signed on 8 
July 2016 and in terms of which the respondent admitted its liability to the applicant 
and affirmed that the amount of R26 405 500.99, stated therein as the balance owing 
as at 31 May 2016, was due and payable by the respondent to the applicant. The 
respondent denies that the applicant is a creditor in the amount of R27 043 190.75, 
which the applicant claims, being the balance of the purchase price, plus interest and 
charges for wheat the applicant sold and delivered to the respondent, and avers that 
it signed the certificate of balance in error. 

[45] For the respondent to succeed on a defence of a mistaken belief, such mistake 
must be iustus. The respondent must prove that its mistake was due to a 
misrepresentation, whether innocently or fraudulently, by the applicant. See George 
v Fairmed (Pty) Ltd 1958 (2) SA 465 (A) at 471A – D. 

[47] On 6 July 2016 Janet Chattiar, an employee of the applicant, forwarded an email 
(“NH13”) to the respondent’s sole member, and to which a statement (spread sheet), 
showing all transactions from the commencement of trade between the applicant and 
the respondent and listing all payments received and invoices up to 31 May 2016 
(“NH15”), were also attached. This spread sheet was forwarded to the respondent 
together with statement showing the computation of the balance owing, and giving 
the details of the invoices making the sum owing. In the email Janet had invited Mr 
Charalambus to check the attached statement and confirm that he agreed with the 
outstanding balance reflected thereon. The certificate of balance itself had an 
inscription on it that both parties had audited it, meaning that they had checked it 
against their own records and the calculations and satisfied themselves that all was 
correct. Mr Charalambus took time to consider those documents and he only 
returned the signed confirmation of balance (“NH5”) to the applicant after two days, 
on 8 July 2016. 

The respondent claims to have paid the total sum of R24 770 432.38 and this 
amount still falls short of the amount claimed. According to above calculations the 
difference between the amount claimed and the amount the respondent has 



allegedly paid, exceeds R100 by far. For now, it is not necessary for this court to 
adjudicate the amount on each and every claim. The debts will later be referred to 
the liquidators who will, in turn, determine the existence of such debts and actual 
quantum thereof. In my judgment, the applicant has prima facie established that it is 
a creditor to the respondent in an amount in excess of R100. 

  

(ii) Bona fide Dispute of Debt on Reasonable Grounds 

[63] The respondent disputes its indebtedness to the applicant in any amount 
claimed. The respondent may only avoid liquidation on this basis if it can show that it 
disputes the debt both bona fide and on reasonable grounds. See Hülse – Reuter 
and another v HEG Consulting Engineers (Pty) Ltd (Lame and Fey NNO 
Intervening) 1998 (2) SA 208 (C). Winding up proceedings ought not to be resorted 
to in order, by means thereof, to enforce payment of a debt, the existence of which 
is bona fide disputed by the company on reasonable grounds. The procedure for the 
winding-up is not designed for the resolution of disputes as to the existence or non-
existence of a debt. See Badenhorst v Northern Construction Enterprises (Pty) 
Ltd 1956 (2) SA 346 (T) at 347 – 348; Kalil v Decotex (Pty) Ltd and another 1988 (1) 
SA 943 (A) at 980. 

[64] The rule that winding-up proceedings should not be resorted to as a means of 
enforcing payment of a debt, the existence of which is bona fide disputed on 
reasonable grounds, is part of the broader principle that the court’s processes should 
not be abused. The rule is generally known as the “Badenhorst rule”, after one of the 
leading cases on the subject. See Badenhorst v Northern Construction Enterprises 
(Pty) Ltd see at 347H – 348C. 

[65] In order to succeed on the ground that it disputes the applicant’s debt bona 
fide and on reasonable grounds, the respondent must genuinely wish to contest the 
claim and genuinely believe that it has reasonable prospects of success. According 
to the applicant the respondent’s dispute is a fictitious one, manufactured in order to 
avoid liquidation. 

[66] I propose to start by first defining the meaning of, ‘bona fide disputed on 
reasonable grounds’.  ‘Bona fide’ relates to the respondent’s subjective state of mind 
– that it believes its factual statement to be true, while ‘disputed on reasonable 
grounds’ requires that objectively the defence raised be supported by the facts 
alleged. Bald allegations lacking in particularity would not satisfy the requirement, 
and might even indicate that the respondent is not bona fide. See GAP Merchant 
Recycling CC v Goal Reach Trading 55 CC 2016 (1) SA 261 (WCC) at 268I/J – 
269C and 269G – I. Bona fide actually means to allege facts which, if proved at a 
trial, would constitute a good defence to the claims made against the respondent 
close corporation. 

[67] Bona fides have to do with the belief on the part of the litigant as to the truth or 
falsity of his factual statements. It is related to the state of the defendant’s mind. 
See Standard Bank of SA Ltd v EL-Nadaa F and another 1999 (4) SA 779 (W) at 
784G – 785B. In Breitenbach v Fiat SA (Edms) Bpk 1976 (2) SA 226 (T), Colman J 
stated that the requirement of bona fides is separate from the requirement that the 
defendant ‘discloses fully the nature and grounds of the defence and the material 
facts relied therefor.’ 



[68] The GAP Merchant case at 269 para 26 Rogers J said the following: 

“Bona fides relates to the respondent's subjective state of mind, while 
reasonableness has to do with whether, objectively speaking, the facts 
alleged by the respondent constitute in law a defence. The two elements are 
nevertheless interrelated because inadequacies in the statement of the facts 
underlying the alleged defence may indicate that the respondent is not bona 
fide in asserting those facts.” 

[69] The respondent has to satisfy me that the grounds which it advances for 
disputing the applicant’s claims are not unreasonable. To do that it is not necessary 
for it to adduce on affidavit, or otherwise, the actual evidence on which it would rely, 
it is not required to establish on the balance of probabilities that it will succeed on the 
action the applicant might bring to enforce a claim as in the summary judgment 
proceedings, where a defendant who resists such an application is required by an 
affidavit to satisfy the court that he has a bona fide defence to the action and to 
disclose fully in his affidavit or affidavits the material facts upon which he relies for 
such defence. Where such facts are not within its personal knowledge, it is enough 
for it, to set out in the affidavit the basis on which it makes such allegations of fact, 
provided it does not do so badly, but with adequate particularity. See Hulse-
Reuter case at 219F – 220C. But, it is only sufficient for it to allege facts which if 
proved at a trial, would constitute a good defence to the applicant’s claim. 

[70] The statement of material facts should simply be sufficiently full to persuade the 
court that what the defendant has alleged, if it is proved at the trial, will constitute a 
defence to the plaintiff’s claim. See Breitenbach case at 228B – E; GAP 
Merchant case para 24. Bald allegations lacking in particularity are unlikely to be 
sufficient to persuade a court that the respondent is bona fide. 

[71] The requirement of bona fides is satisfied if the company genuinely wishes to 
contest the claim and believes it has reasonable prospects of success. Lack of bona 
fide will usually go hand-in-hand with an intention to delay, which would in turn 
indicate that the company is unable to pay its debts and militate with the exercise of 
the discretion in its favour. See Orestisolve (Pty) Ltd t/a Essa Investment Holdings 
(Pty) Ltd and another 2015 (4) SA 449 (WCC) at 450. 

[72] The Badenhorst rule states that a court will refuse an application for the 
liquidation of the company where the company bona fide disputes the applicant’s 
claim on reasonable grounds. The first ground on which the respondent disputes its 
indebtedness to the applicant is that it signed the certificate of balance in error. I 
have adequately dealt with this part above, and I propose to reserve my 
pronouncement on it until later in the judgment. 

[73] The second ground is that the applicant seeks to introduce three additional 
agreements of sale in the supplementary founding affidavit with reference numbers 
AM15-5-0089, AM15-5-0104 and AM15-5-0121, marked “NH10”, “NH11” and “NH12” 
respectively. According to the respondent such averments by the applicant should be 
regarded as pro non scripto or be struck out. The applicant states that while it is true 
and correct that since 2014 various agreements have been concluded between the 
parties in terms of which the applicant sold and delivered wheat to the respondent on 
credit in accordance with a running account payable sixty days after invoicing. For its 
claim the applicant relies on the three agreements, namely “NH3.1”, “NH3.2” and 
“NH3.3”, respectively, which are the subject of the liquidation application. According 



to the applicant the sum of R27 043 190.76 relates only to wheat supplied and 
invoices issued in respect of the agreements in issue. It does not relate to the sale 
contracts which were concluded between 2014 and September 2015 as they are not 
relevant to this application since the purchase prices of sales related thereto have 
been paid in full. 

[74] The agreements in issue are those concluded on 5 October 2015, bearing 
reference number AM016-5-0124 (“NH3.1”), on 29 January 2016, AM16-5-0034 
(NH3.2) and on 3 February 2016, AM-05-0035 (“NH3.3”) respectively. In terms of the 
first agreement 3000 metric tons of Russian milling wheat was purchased and sold at 
the contract price of R3 776.50 per metric tons. In terms of the second agreement 
200 metric tons of Russian milling wheat was purchased and sold at US$ 217 
(United States dollars) per metric ton plus R180 port charge and R911.17 duty. In 
terms of the third agreement 300 metric tons of Argentinian milling wheat was 
purchased and sold at a contract price of US$ 192 per metric ton plus R180 port 
charge and R911.17 duty. 

[75] The respondent admits the conclusion of the agreements in question between 
the parties in the period between 5 October 2015 and 3 February 2016, save the part 
performance by the applicant that it would deliver by way of substitution 723.698 
tons. However, the respondent denies the sale of 3000 tons of Russian wheat took 
place between it and the applicant, but the applicant sold such quantity of wheat to a 
third party, Sesifikile. Such third party substituted the respondent as the purchaser. 
The respondent had, therefore, no obligation in terms of this agreement. According 
to the respondent an amount of R11 329 500.00 must be deducted from the 
purported claim by the applicant. 

[76] The respondent avers that in respect of the wheat transferred into the silos at 
Prograin premises in respect of “NH3.2” under the control of Drum Commodities Ltd 
(Drum) in terms of Collateral Management Agreement (CMA) Drum is liable to the 
applicant in respect of any loss. However, in respect of other two agreements the 
risk passed onto the respondent on receipt of the stock. Respondent would receive 
stock once Drum had given a release instruction. 

[77] The third ground on which the respondent disputes its debt to the applicant is 
that the applicant’s invoices do not correspond with the release instructions the 
applicant gave to Drum. Therefore, the respondent avers that the applicant relies on 
a debt which is not due and payable. 

[78] The fourth ground is that on 1 July 2016 the applicant represented to the 
respondent that the total amount of wheat held by Drum in Prograin’s silo was 
4501.438 metric tons. According to the respondent that was a fraudulent 
misrepresentation since the silos at Progrian could only hold a maximum capacity of 
1,960 metric tons. The respondent further avers that Russian wheat in the tonnage 
of 3707.700 was never released to it but the applicant claimed interest thereon, 
which is not entitled to. 

[79] In the fifth ground, the respondent contends that annexure “NH21” reveals that 
the applicant has overcharged it because the total tonnage invoiced is greater than 
the total tonnage released out by Vallis Drum out in terms of the CMA. According to 
the responded it was overcharged for 573.08. The respondent bases such allegation 
on the fact that the tons were taken back to the CMA after having been released and 
invoiced. The respondent states that the tons should have gone to Prograin instead. 



In the version of the applicant the respondent was correctly invoiced for the amount 
of wheat released, as is reflected in annexure “NH24”. 

[80] Also, the respondent alleges that the applicant had in certain instances double 
charged it. Annexure “NH25” indicates that as early as February 2015 the applicant 
was overcharging it for wheat and had received payment in the sum of R2 966 
006.40 for wheat it could not possibly have delivered. 

[81] On the whole the respondent’s sole member alleges that he signed the 
certificate of balance in error without having verified and confirmed the correctness 
of the contents thereof. This creates a dispute of fact and so as to the 
appropriateness of the invoicing and charging of the respondent for the wheat the 
applicant sold and delivered to the respondent as well as the quantity of wheat 
released and delivered to the respondent on the instruction of the applicant. 

[82] When the application is opposed and factual disputes are raised, the question is 
whether on the evidence contained in all the affidavits a prima facie case for the 
grant of such order has been established on a balance of probabilities. See Kalil v 
Decotex (Pty) Ltd 1988 (1) SA 943 AD at 976 – 979; Paarwater v South Sahara 
Investments (Pty) Ltd [2005] 4 All SA 185 (SCA). In this event, Corbett JA 
in Kalil case at 979 said: 

‘save in exceptional circumstances, the Court should not accede to an application by 
the respondent that the matter be referred to the hearing of viva voce evidence. This 
does no lasting injustice to the respondent for he will on the return day generally be 
given the opportunity, in a proper case and where he asks for an order to that effect, 
to present oral evidence on disputed issues.’ 

[83] In Ter Beek v United Resources CC 1997 (3) SA 315 (C) at 336 the court 
decided that an application might be decided on the affidavits if it is satisfied that 
there is no real and genuine dispute of fact; that the respondent’s allegations are so 
far-fetched and untenable that they warrant rejection merely on the papers or 
that viva voce evidence will not disturb the probabilities appearing from the affidavits. 
In certain instances the denial by a respondent of a fact alleged by the applicant may 
not be such as to raise a real, genuine or bona fide dispute of fact. 

[84] In an opposed application for provisional liquidation in order to succeed in its 
claim the applicant must establish its entitlement to an order on a prima facie basis, 
meaning that the applicant must show that the balance of probabilities on the 
affidavits is in its favour. See Kalil case at 975J – 979F. Even if the applicant 
establishes its claim on aprima facie basis, a court will ordinarily refuse the 
application if the claim is bona fide dispute on reasonable grounds. 
See Badenhorst case at 347H – 348C. The onus is on the respondent to show that 
it bona fide disputes the debt on reasonable grounds. See Hülse – Reuter and 
another at 218D – 219 C. 

[85] However, the test for a final order of liquidation is different. The applicant must 
establish its case on a balance of probabilities. Where the facts are disputed, the 
court is not permitted to determine the balance of probabilities on the affidavits and 
must instead apply the Plascon-Evans rule. See Paarwater case, para 4. 

[86] If there are genuine disputes of fact regarding the existence of the applicant’s 
claim at the final stage, the applicant will fail on ordinary principles unless it can 
persuade the court to refer the matter to oral evidence. The court cannot, at the final 



stage, cast an onus on the respondent of proving that the debt is bona fide disputed 
on reasonable grounds merely because the balance of probabilities on the affidavit 
favours the applicant. At the final stage, therefore, the Badenhorst rule is likely to find 
its main field of operation where the applicant, faced with a genuine dispute of fact, 
seeks a referral to oral evidence. The court might refuse the referral on the basis that 
the debt is bona fidedisputed on reasonable grounds and should not be determined 
in liquidation proceedings. 

[87] In the present case, the application before court is for a provisional liquidation 
and this court must, therefore, confine itself to it. In my judgment none of the issues 
in this matter cannot be resolved on paper. This will become more evident in my 
dealing with such issues below. It is common cause that the respondent signed a 
certificate of balance and in terms of which the respondent admitted its indebtedness 
to the applicant and confirmed that the balance stated therein was then owing, due 
and payable by the respondent to the applicant. It is not in dispute that when Janet 
Chattiar gave the certificate of balance to the respondent’s sole member for 
signature, she requested such member to audit and verify the correctness of the 
certificate of balance. Further, the respondent’s sole member was in possession of 
the records relating to the release instructions and invoices issued by the applicant 
to it. In determining whether the applicant is the creditor to the respondent above, it 
has been adequately demonstrated that the respondent’s allegation that it signed the 
certificate of balance in error is so far-fetched that it warrants to be rejected out 
rightly on the papers. 

[88] While it is true that the applicant has made reference to certain agreements, it 
relies on three agreements for its claim, not on such additional agreements as the 
respondent claims. In its further affidavit the applicant has referred to the following 
agreements: AM15-5-0089, AM15-5-0121 and AM15-5-0124 which do not relate to 
the amount claimed, R27 043 190.76. Therefore, reference to such agreements in 
the papers is regarded pro non scripto, as having no bearing on the amount claimed. 
That the applicant only relies on the three agreements, outlined above, is quite 
evident from the fact, which is common cause, that the settlement negotiations were 
only in respect of annexure “NH3.1”, “NH3.2” and “NH3.3”. However, agreement 
“NH3.3” was referred to arbitration by the parties for determination on 28 October 
2016. 

[89] On that the invoices do not correspond with the release instructions, the 
applicant states that it never released any wheat under contract AM16-5-0035 and 
accordingly no invoices were issued to the responded under such contracts. In any 
event, the respondent is expected to pay on the invoices issued, and such invoices 
must tally with the released instructions. Both parties are in possession of such 
records “NH16” and “NH21”. Reconciliation showing both direct deliveries to the 
respondent and the CMA releases is contained in annexure “NH24”. The actual 
amount owed will any way be determined by the liquidators. It is also common cause 
between the parties that under AM16-5-0035 relating to 3000 metric tons of 
Argentinian milling wheat, concluded on 3 February 2016, the applicant did not 
deliver any wheat to the respondent in this regard. 

[90] According to the applicant the debt of R27 043 190.76 does not, therefore, relate 
to the sale contract AM16-5-0035. This sale contract is only relevant to the issue of 
the misappropriated wheat, in respect of which the respondent bore the risk of loss. 
The value of the misappropriated wheat in the amount of R17 862 228.85 does not 



form part of the amount claimed, which according to the applicant has been due, 
owing and payable since 31 July 2016 and which the respondent’s is unable to pay. 
On 8 August 2016 the applicant instituted an action against the respondent for the 
recovery of the value of the misappropriated wheat. The content was by consent 
between the parties referred to arbitration on 28 October 2016, as indicated above. 

[91] With regard to the quantity of 4501.438 which Mr Hamman purported to have 
been stored in Prograin`s silos, the applicant states that the wheat sold was not 
released in one tranche but bit by bit to the respondent in accordance with the 
balance outstanding on the respondent’s credit limit with the applicant. The 
respondent denies that the quantity of wheat as contended for by the applicant could 
possibly have been stored at Prograin’s silos since the holding capacity of the silos 
was 1960 metric tons. According to the applicant the wheat was not stored at once in 
the silos. It was continuously released from silos at Prograin to the respondent and 
milled and then on sold. 

[92] It is quite strange and improbable too that Mr Charalambus being the sole 
director and principal shareholder of Prograin, presumably well-knowing the 
maximum holding capacity of grain, would not investigate the matter and simply 
accept the ipse dixit (say so) of Mr Hamman, the applicant’s representative, 
regarding the quantity of wheat which was allegedly in the silo. Such allegation by 
Hamman would reasonably be expected to have soon alerted the respondent to the 
fact that the applicant’s claim was somehow bogus. In the premises, a reasonable 
man in the position of Mr Charalambus, the respondent’s sole member, would not 
have been misled by such purported misrepresentation. 

[93] With regard to the wheat allegedly sold to a third party the applicant states that 
reference to a third party was a typographical error. The wheat was sold to the 
respondent and that finds support in the contracts itself. The addendum to “NH3.1” 
the respondent refers to was according to the applicant merely concluded in order to 
fix the wheat price in South African currency. It also appears in “NH3.2” that the 
respondent was the buyer. In fact, the respondent was the purchaser in all three 
agreements. The applicant’s version is more plausible and probable. Accordingly, 
the respondent’s version in this regard falls to be rejected as not only being 
improbable but also false, on the balance of probabilities. 

[94] The respondent argues that the financial records it tendered at the settlement 
negotiations, at the instance of Mr Hamman and Mrs Suna de DeBruyn representing 
the applicant, held on a without prejudice basis with a view to resolving the disputes 
before any threat of litigation or liquidation application, are accordingly information 
that falls under the ambit of the privilege and do not fall within the exception as 
determined by one court. As a result, the respondent requests this court to strike out 
paragraphs 31 to 41 of the Notice of Motion including the supplementary affidavit in 
its entirety. In Lynn & Main Inc v Naidoo and another 2006 (1) SA 59 (N) at 65D – E 
the court held that in insolvency proceedings where an offer is made without 
prejudice during settlement negotiations, such offer is nevertheless admissible in 
evidence as an act of insolvency. 

[95] This principle was affirmed in Absa Bank Ltd v Hamerle Group 2015 (5) SA 
215 (SCA) para 13 and the Supreme Court of Appeal went on to hold that: 

“Where a party therefore concedes insolvency, as the respondent did in this 
case, public policy dictates that such admissions of insolvency should not be 



precluded from sequestration or winding-up proceedings, even if made on a 
privileged occasion.” 

[96] In the present matter the existence and quantum of the debt were common 
cause between the parties at the settlement meetings. As it was the fact, it was then 
due and payable, there was no privilege attached to these meetings or 
communications. The only reason for the meeting was to discuss how and when the 
respondent would make payment of its debt, which was long overdue, or secure its 
payment. 

[97] It is trite that where prima facie the indebtedness exits the onus is on the 
respondent’s company to show that it is bona fide disputing the debt on reasonable 
grounds. As a rule, the respondent has set out in its affidavits the basis on which it 
makes such allegations. Though it can be said that the respondent has done so not 
baldly but with particularity, its version is improbable and implausible as compared to 
that of the applicant. The version of the applicant finds support in the parties’ papers 
and supporting documents thereto. As a consequence, contentions by the 
respondent do not hold any water. In the circumstances, the respondent has failed to 
discharge the onus resting on it to prove on the balance of probabilities that it bona 
fide disputes the debt on reasonable grounds. 

  

(iii) Commercial Insolvency 

[98] The company is commercially insolvent if it is unable to pay its debts as they fall 
due, this situation may prevail even though the value of the company’s assets 
exceeds its liabilities. However, the fact that a company which is commercially 
insolvent has assets which in value exceed its liabilities may be a relevant 
circumstance in the exercise of the court’s residual discretion to refuse a winding-up 
order. See Johnson v Hirotec (Pty) Ltd [2000] ZASCA 131; 2000 (4) SA 930 (SCA) 
para 6. 

[99] Section 344(f), states that a company may be wound up by the court if ‘the 
company if unable to pay its debts as described in section 345 of the 
1973 Companies Act.’ As the statutory demand, a company is not deemed to be 
unable to pay its debts merely because an established claim has not been paid or 
secured. What must be shown is that the company has ‘neglected’ to pay or secure 
the claim. 

[100] A company’s inability to pay its debts may be proved in any manner. Evidence 
that a company has failed on demand to pay a debt payment of which is due, is 
cogent prima facie proof of inability to pay its debts. In Kalk Bay Fisheries Ltd v 
United Restaurants Ltd 1905 TH 22 it was held that the court might properly find that 
the company was unable to pay its debts where it had admitted to its creditors that it 
could not pay or had failed to adhere to an agreement in monthly instalments. The 
mere fact that the value of a company’s assets may exceed the amount of its 
liabilities does not preclude a finding that the company has any funds with which to 
meet current demands, the company is ‘commercially insolvent’. 

[101] In determining whether a company is unable to pay its debts, the court shall 
also take into account the contingent and prospective liabilities. To date, according to 
the applicant, the respondent has failed to make payment of the balance due in 
terms of the certificate of balance, it signed on 8 July 2016, when it fell due on 31 



July 2016 in the ordinary course of its business. The respondent denies that it is 
unable to pay its debts and claims to have to date paid the applicant a total sum of 
R24 770 432.38. 

[102] The applicant does not simply claim payment for 8000 tons of wheat delivered 
in terms of the three agreements in question. Its claim pertains to wheat released as 
well as interest and ancillary expenses. The applicant goes on to state that the 
payment the respondent allegedly made related to deliveries and invoices which are 
not part of the claim upon which it (the applicant) relies in this application. In the light 
of its failure to pay such balance the applicant argues that the respondent is unable 
to pay its debts. 

[103] The respondent’s indebtedness to the applicant in the amount claimed was not 
disputed. This was a clear admission of both the respondent’s liability and its inability 
to pay its debts. See Absa Bank Ltd v Hamerle Group case para 8. In addition, the 
respondent’s sole member sent an email to the applicant on 5 July 2016, “NH6”, 
stating that the respondent would pay the debt once a related company, Prograin 
(Pty) Ltd, allocated funds to it based on its purported indebtedness to the 
respondent. This, once again constitutes an admission on the part of the respondent 
of its inability to pay its debt. 

[104] Further, the respondent stated that Hakan Agro SA (Pty) Ltd (Hakan) was in 
the process of purchasing the assets of Prograin and Proflour and that the 
proceeds  would then be paid to the respondent in settlement of its loan account and 
the respondent would, in turn, use the proceeds to liquidate its debt to the applicant. 
The respondent also stated that there was a pending BEE buyout of shares which 
would assist to liquidate its account. Over and above all this, the respondent 
undertook to pay to the applicant the amount of R22 000 000 and to settle the 
balance by twenty three monthly instalments. 

[105] The respondent contends that its assets exceed its liabilities. The application 
for a winding-up order can be refused if the facts show that there are liquid assets or 
readily realisable assets available out of which the company is in fact able to pay its 
debts. See Rosenbach & Co. (Pty) Ltd v Singh’s Bazaars 1962 (4) SA 593 (D) at 
597. According to the applicant the Prograin mill does not hold any raw materials for 
milling purposes due to the misappropriation of wheat as set out in paragraph 21 of 
the applicant’s founding affidavit. The respondent’s total assets is reflected in “NH8”, 
as being R42 612 896, is R12 823 274 less than the respondent’s liabilities. 

[106] The final statements of Prograin, from which the respondent needs to obtain 
the funds with which to pay its debt, show that it is hopelessly insolvent and its 
assets, if released, are nowhere near sufficient to pay the respondent’s debt due and 
payable to the applicant. According to the applicant Prograin will never be in a 
position to repay this loan. 

[107] In the premises, I am satisfied that the applicant has succeeded to establish 
that the respondent is unable to pay its debts in that it is unable to meet, current 
demands upon it, its day to day liabilities in the ordinary cause of its business, and 
that its liabilities exceed the value of its assets. The ex debito justitiae 
maxim conveys that once a creditor has satisfied the requirements for a liquidation 
order, the court may not on a whim decline to grant the order. 

  



Order 

[108] In the result I make the following order: 

(a) The counter application by the respondent is dismissed with costs; 

(b) The respondent is placed under a provisional liquidation order in the hands 
of the Master of the High Court; 

(c) A rule nisi is issued calling upon the respondent and all interested parties 
to show cause, if any, on 16 August 2017 at 9.30 am, why the provisional 
liquidation order should not be made final; 

(d) The cost of this application are costs in the liquidation; 

(e) The provisional liquidation order shall be served by the sheriff on: 

(i) The respondent; 

(ii) Any employee of the respondent at the principal place of business of 
the respondent by affixing a copy of the provisional order to any notice 
board to which the employees have access inside the debtor’s 
premises, or if there is no access to the premises by the employees, by 
affixing a copy to the front gate, where applicable, failing which to the 
front door of the respondent’s principal place of business; 

(iii) A trade union representing the employees of the respondent, if any; 

(iv) The South African Revenue Services; 

(f) The provisional liquidation order shall be published in one edition 
respectively of the Daily News and “Die Beeld” newspapers. 

 

 

Mulaudzi v Old Mutual Life Assurance Company (South Africa) 
Limited (95/2016) [2017] ZASCA 88 (6 June 2017) 

Sequestration - substitution of insolvent by trustees on appeal – leave to intervene 
by insolvent. 

In appeal proceedings other than appeal proceedings concerning a restraint order or 
preservation of property order made in terms of the POCA, an application for the 
substitution of the insolvent parties with the trustee(s) of their joint estate, as the 
respondents in the appeal, would follow. However, in National Director of Public 
Prosecutions v Ishwarlall Ramlutchman [2016] ZASCA 202 at paragraphs 16 to 18 
this Court held that an insolvent retained the right to participate in confiscation 
proceedings under s 18 of POCA in his personal capacity, notwithstanding the fact 
that his insolvent estate vests in the Master or the trustee(s) of the estate. There is 
no reason to think a different principle applies to restraint proceedings under s 26 of 
POCA, which are a precursor to confiscation proceedings.’       

The application by Mr Mulaudzi for leave to intervene is granted. 



(c)        The application by Mr Mulaudzi for the joinder of Nedbank Limited is 
dismissed. Mr Mulaudzi is to pay the costs of that application. 

(d)       The application for condonation and for the reinstatement of the appeal is 
dismissed with costs, such costs, which are to include the costs of the appeal 
(inclusive of the costs occasioned by the application by Mr Mulaudzi for leave to 
intervene) and the wasted costs of the hearing before this court on 4 May 2016, shall 
be paid by Mr Mulaudzi (in his personal capacity) and his insolvent estate jointly and 
severally, the one paying the other to be absolved. 

Swart v Starbuck and Others (CCT153/16) [2017] ZACC 23 (29 June 2017) 

Insolvent person— section 82(8) — claim by insolvent for the payment of damages 
— leave to appeal 

Uniform Rules of Court — rule 53 — condonation — constitutional challenge — 
judicial review 

 On 29 June 2017 the Constitutional Court handed down judgment in an application 
for leave to appeal against a judgment of the High Court of South Africa, Gauteng 
Division, Pretoria, dismissing Mr Swart’s claim for damages under section 82(8) of 
the Insolvency Act 24 of 1936 (Act). Mr Swart also sought condonation for the late 
filing of his application for leave to appeal.  
 
Mr Swart’s estate was sequestrated on 1 November 2005. On 16 November 2005 
the L J Moller Trust submitted three conditional offers to Mr Starbuck to purchase 
certain properties forming part of the estate. Mr Starbuck had not yet been appointed 
as a trustee at this stage, but the Master had advised him that he intended to appoint 
him as a provisional co-trustee. Mr Swart accepted the offers on 1 December 2005. 
The offers were subject to the suspensive condition that the Master grant the 
required consent, if applicable.  
On 12 January 2006 Mr Starbuck and his co-trustees (before their formal 
appointment as provisional trustees) submitted a written application to the Master for 
the authority to sell the properties in terms of section 80bis of the Act. Section 80bis 
provides that, at any time before the second meeting of the creditors, the trustees 
may recommend to the Master that property be sold, and the Master may authorise 
the sale. On 24 January 2006 the first to third respondents were appointed as 
provisional trustees of Mr Swart’s insolvent estate, and on 31 January 2006 the 
Master consented to the sale of the properties.  
 
Mr Swart instituted action against the Master and the trustees in the High Court for 
damages in the amount of R11 410 000. He argued that section 82(1) of the Act 
(dealing with the sale of property after the second meeting of the creditors) was not 
complied with, and that he was accordingly entitled to statutory damages in terms of 
section 82(8). This section provides that, where a property that forms part of an 
insolvent estate is sold in contravention of section 82, the sale remains valid, but the 
person who sold the property is liable to pay damages to the insolvent estate of twice 
the amount of the loss the estate sustained. The High Court held that, because the 
trustees had been granted the necessary authorisation by the Master to sell the 
properties in terms of section 80bis, section 82 was not applicable. Further, there 



was no reason to conclude that the properties could have been sold at a higher 
price. Accordingly, the High Court dismissed the action. This decision was upheld by 
the Supreme Court of Appeal.  
 
In the Consitutional Court, Mr Swart persisted in the argument that section 82 was 
not complied with, and that he was entitled to damages under section 82(8). He also 
raised for the first time two new issues that had not been raised in the Courts below: 
first, a challenge to the constitutionality of sections 18(3) and 80bis of the Act; and, 
second, a challenge to the validity of the Master’s authorisation in terms of section 
80bis. Mr Starbuck submitted that the sale was authorised by the Master, and 
remained valid until set aside. Further, he argued that Mr Swart was precluded from 
raising new issues at that late stage. The matter was determined under the Court’s 
Rules without hearing oral argument but after inviting and receiving written 
submissions from the parties.  
 
In a majority judgment, penned by Khampepe J (Mogoeng CJ, Nkabinde ADCJ, 
Cameron J, Froneman J, Madlanga J, Mhlantla J and Pretorius AJ concurring), this 
Court granted condonation but held that it was not in the interests of justice to 
determine the appeal; leave to appeal was accordingly refused, with costs. The 
Court found that Mr Swart’s claim was based on section 82 of the Act. The 
application of this section depends on the absence of a valid authorisation by the 
Master for the sale of the properties. As the Master had authorised the sale of the 
properties in terms of section 80bis, and this authorisation had not been set aside, 
the Court held that section 82 did not apply. Further, on the facts, Mr Swart had not 
proved any damages, and the trustees could not be held liable for damages that had 
not been proved.  
 
The Court went on to find that Mr Swart’s purported constitutional challenge was 
raised impermissibly for the first time in the Constitutional Court, a Court of final 
appeal. The Court then considered the purported challenge to the Master’s section 
80bis authorisation. It held that the authorisation by the Master was an administrative 
act, which had legally valid consequences until set aside. As no attempt had been 
made by Mr Swart to have the authorisation set aside, his argument that, because 
the trustees had not been appointed at the time they made the recommendation to 
the Master, section 80bis had not been complied could not be sustained.  
 
In a minority judgment (concurred in by Mojapelo AJ), Jafta J agreed that 
condonation should be granted, but disagreed with the outcome reached by the 
majority and the reasons supporting it. The minority held that leave to appeal should 
be granted and the appeal upheld. The minority held that the matter concerned the 
exercise of public power conferred by section 80bis, but agreed with the majority that 
it did not raise a constitutional issue. The applicant challenged the validity of the 
Master’s approval. When the trustees submitted the purported recommendation, they 
were not yet appointed as provisional trustees. The question that ought to have been 
considered by the Constitutional Court, which was overlooked by the other Courts, 
was whether section 80bis contemplated the “recommendation” of the sale as a 
jurisdictional fact for the granting of an approval. The minority concluded that, 
indeed, the recommendation was a condition precedent or jurisdictional fact for the 
exercise of the Master’s power. Absent the recommendation, the Master may not 
exercise the power. Therefore, what was done on the strength of the invalid approval 



was also invalid. This is because an invalid act that was performed unlawfully cannot 
render legal another act which was unlawful. Nor can an unlawful act justify another 
act that was unlawful. In these circumstances, the minority judgment would have 
held that leave to appeal must be granted.  

In a separate judgment, Zondo J concurred in the order in the majority judgment 
partly for some of the reasons given in the majority judgment and partly for the 
reason that to require the first to the third respondents to have withdrawn their 
application to the Master of the High Court for authorisation to sell the properties 
once they had been appointed as trustees and only to re-submit it would have been 
the height of formalism. Zondo J thus concluded that the application for leave to 
appeal should be dismissed because it was not in the interests of justice to entertain 
it and because there were no reasonable prospects of success. 

Tyre Corporation Cape Town (Pty) Ltd and others v GT Logistics (Pty) Ltd and 
others [2017] JOL 38056 (WCC) 

Application for winding up – Business rescue application 

As trade creditors of the respondent (“GTL”), the applicants sought its liquidation. The 
first intervening party (“Esterhuizen”), who was GTL’s managing director and sole 
shareholder, responded by applying to have GTL placed in business rescue. The 
liquidation proceedings were then suspended and it was directed that both that and 
the business rescue application be heard together. While disputing the amounts of the 
applicants’ claims, Esterhuizen admitted that GTL owed the applicants a substantial 
amount. 

Held that on Esterhuizen’s own version, it was clear that GTL was commercially 
insolvent. Unless the business rescue application succeeded, GTL should be placed 
in provisional liquidation. The company’s financial history suggested that it was not 
only commercially but factually insolvent. 

The applicants submitted that the current insolvency of a company is an absolute bar 
to granting business rescue. 

The present case was not one where the person proposing business rescue stated 
that business rescue would provide a better way of realising the business or its assets 
than liquidation. The proposed business rescue had as its object that the company 
should continue trading and be restored to solvency. Accordingly, in considering the 
costs of business rescue as against liquidation, the issue was not simply the differing 
costs of effectively winding up the business but also the costs associated with 
attempting to save it on the one hand and wind it up on the other. The court was of the 
view that the cost of saving the company would leave little for creditors. The court was 
also not convinced of the soundness of the business rescue plan. 

It was concluded that reasonable grounds for a belief that GTL could be rescued had 
not been established. The application for business rescue had to fail and the company 
had to be placed in provisional liquidation. 

Triegaardt N.O. and Another v Knipe (Noordman and Others Intervening) 
(4606/2016) [2017] ZAFSHC 101 (22 June 2017) 

Liquidators-application to intervene- de bonis propriis costs to be paid 



Before me are five applications, to wit a main application  for the provisional 
sequestration of the respondent’s estate; secondly, an intervening application by the 
liquidators of two companies in liquidation, also seeking the provisional sequestration 
of respondent’s estate; thirdly, an application for the extension of the liquidators 
powers; fourthly, an application in terms of rule 7(1) of the Uniform Rules of Court; 
and lastly, a counter-application by the respondent seeking in essence a declaratory 
order to the effect that the applicants’ and intervening creditors’ attorneys, Matsepes 
Inc, were not validly appointed by the intervening applicants and also that the 
appointment was in contravention of s 384(3) of the Companies Act, 61 of 1973.  

[2] Applications for condonation for failing to file the replying affidavits in the main 
and intervening applications timeously were granted at the onset of the proceedings, 
there having been no opposition. 

II. THE PARTIES 

[3] The applicants in the main application, Jacobus Johannes Triegaardt and 
Rudolph Philip Botha, are the trustees of the JJ Triegaardt Family Trust.  It is their 
case that the trust is a creditor of the respondent.  I shall herein later refer to the 
applicants as the Triegaardt Family Trust to avoid confusion. 

[4] The respondent is Andre Bazzett Jansen Knipe (herein later referred to as 
“Knipe” without intending to be derogatory), an unmarried businessman residing 
in Bloemfontein.  

[5] The applicants in the intervening application is Otllie Anton Noordman, 
Chavonnes Badenhorst St Clair Cooper and Simon Malebo Rampoporo in there 
capacities as provisional liquidators in the estates of Kameelhoek (Pty) Ltd and 
Schaapplaats 978 (Pty) Ltd (in liquidation).  I shall refer to them herein as “the 
liquidators”. 

[6] Knipe is not only the respondent in the intervening application, but also the 
applicant in a counter-application filed in the intervening application.  The counter-
application is not formally opposed, apparently in the belief that the applicants have 
made out such a strong case for the provisional sequestration of the respondent that 
it was not necessary to oppose. 

IX. THE INTERVENING APPLICATION 

[58] The intervening application has been instituted by Messrs Noordman, Cooper & 
Rampoporo, provisional liquidators of the two companies Kameelhoek (Pty) Ltd en 
Schaapplaats (Pty) Ltd (in liquidation).  It is their case that the costs order obtained 
in application 4817/2014 does not form an asset in the estates of the companies in 
liquidation.  The order granted by Wright, AJ in favour of them in their capacities as 
provisional liquidators of the two companies reads as follows: 

“3.     The applicants, jointly and severely, are to pay the costs of the application, 
including the costs of opposition, on the scale as between attorney and client.” 

[59] It is the case of the liquidators that “costs in the wide sense of the word are the 
expenses incurred by a litigant in legal proceedings and they consist of monies due 
to an attorney for his fees and expenses.”  The costs order falls within “this category 
and was granted to indemnify the intervening parties from our attorney’s fees and 
expenses”. 



[60] Bertelsmann et al, loc cit at pp 129 and 130 comment as follows regarding 
intervening applications: 

“If the application (for the sequestration of a debtor) is withdrawn the court will 
usually discharge the provisional order, but any other creditor may intervene at any 
stage.  The position has been summarised as follows: a creditor may intervene in 
order to have a provisional order of sequestration set aside or, where the applicant 
fails to proceed, or drags his feet, he may apply for a fresh sequestration order in his 
own right and name.  Where the applicant does not proceed, the existing 
sequestration order cannot be confirmed at the instance of an intervening creditor; it 
must be set aside and a fresh order can be issued with the creditor as applicant and 
not as co-applicant.  The intervening creditor thus becomes the dominus litis and the 
original applicant drops out altogether.  The intervening creditor must make out a 
case for sequestration, furnish security, etc as though he had originally been the 
applicant, but he can rely on facts which appear from the record in the existing 
proceedings.  The court further ‘takes a practical view in these matters and also 
bears in mind the interest of the general body of creditors.’  It has been decided that 
this intervention is not a conventional intervention; it is neither a pure intervention nor 
substitution of applicants. It is rather an independent application, differing from the 
usual one.” 

[61] There was no need to bring the intervening application.  I do not agree with the 
averments that it made logical sense to join issue with the applicant in the main 
application in order to avoid a multiplicity of applications.  If that is the aim of 
intervention in these kind of proceedings, other creditors in sequestration 
proceedings will as of right seek to intervene and thereby causing unnecessary 
costs.  Such an approach is contrary to what is stated in the passage quoted 
from Bertelsmann et al, supra and the several authorities relied upon by the 
authors.  The intervening application may have the effect that the respondent’s 
estate is mulcted in costs if an appropriate order is not made.  

[62] The same attorney, Mr Senekal of Matsepes Inc, acts for the intervening 
creditors as well as for the applicants in the main application.  Surely he would be 
the first to know if the Triegaardt Family Trust decided not to proceed with the main 
application for whatever reason.  He could see to it that the applicant did not drag its 
feet in getting finality for whatever reason.  

[63] I accept that the court order granted by Wright, AJ is final and that the appeal 
process against that order has been exhausted.  The bill of costs was taxed; the 
taxation was taken on review; whereafter the bill of costs was re-taxed and a final 
figure has been arrived at.  The only relevant aspect to establish is whether the 
liquidators have locus standi in the proceedings and entitled to claim the taxed costs 
in their personal capacities although the order was granted in favour of them, cited in 
their capacities as provisional liquidators. 

[64] In view of my finding that a provisional sequestration order should be issued, the 
only order that may possibly be made at this stage is to grant the liquidators leave to 
intervene in the proceedings.  It would be wrong to grant a provisional sequestration 
order at the request of the intervening creditors as well as the further orders as set 
out in paragraphs 3 – 8 of the notice of motion.  This would amount to duplication 
which cannot be countenanced.  



[65] Bearing in mind the conclusion to which I have arrived, it is unnecessary to deal 
with the provisions of s 386(3) of the Companies Act, 61 of 1973.  However I wish to 
make the following remarks.  Liquidators litigating without the prescribed authority 
may find themselves in a position that the court may refuse to allow them their costs 
out of the company’s assets and they may have to pay such costs 
themselves.  However, the litigation is not a nullity.  The further issue raised, i.e. 
whether the appointment of Matsepes Inc contravened s 384(3) of the Companies 
Act must be addressed briefly.  Even if it may be found that Matsepes Inc could not 
have acted as attorneys of record for and on behalf of the provisional liquidators – an 
aspect that does not have to be decided - the fact of the matter is that that issue was 
never raised before Wright, AJ and her orders were never rescinded.  They need to 
be complied with until set aside.  Furthermore, the liquidators do not rely on an 
entitlement to funds out of the assets of the companies in liquidation.  The Master 
may consider the issue afresh if the liquidators do not succeed in receiving payment 
of the taxed costs and then seek to obtain payment from the estates.  As mentioned, 
this is a side-issue and not a material issue to be adjudicated in casu.  Therefore I 
refrain from making any findings in this regard.  

XI. EXTENSION OF PROVISIONAL LIQUIDATORS’ POWERS 

[67] There is also an application by the liquidators for leave to approach the court in 
terms of s 386(5) of the Companies Act, 61 of 1973 to bring the application and for 
further relief that their powers be extended to empower them with the powers as set 
out in ss 386(4)(a) & (h) of the aforesaid Act.  This application was not fully argued 
before me and Mr Halgryn even suggested that the application was unnecessary 
insofar as the liquidators did not claim on behalf of the companies in liquidation, but 
in their personal or representative capacities.  In fact, in reply he was adamant that 
the costs order accrued to them personally.  I am not prepared to grant any orders 
as sought in the notice of motion.  In any event, Mr Rampoporo neither deposed to 
an affidavit in support of the application, nor did he authorise the other co-liquidators 
to act on his behalf.  There is also no proof that the application was served upon 
shareholders of the two companies in liquidation and those creditors that have 
proved claims. Messrs Noordman and Cooper acted without the authority of their co-
liquidator, Mr Rampoporo, notwithstanding Mr Noordman’s suggestion under 
oath.  Mr Rampoporo did not depose to a confirmatory affidavit.  The costs should 
not be recovered from the companies in liquidation and Messrs Noordman and 
Cooper must be held liable de bonis propriis for the costs of the abortive application. 

XIII. COSTS OF THE SEQUESTRATION AND INTERVENING APPLICATIONS 

[69] The successful party is as a general rule entitled to his costs.  However, the 
general rule is subject to the overriding principle that a court has a judicial discretion 
in awarding costs.   I am fully aware of the provisions of s 97 of the Insolvency Act 
quoted supra.  Moral and ethical considerations may play a role in the exercise of a 
court’s discretion.  The conduct of Mr Senekal referred to supra must be considered 
in particular.  A reasonably uncomplicated sequestration application was transformed 
into an eight hundred and seventy page application.  Over two hundred pages of bills 
of costs and unnecessary documents were attached to the founding affidavit.  A 
further hundred pages were unnecessary attached to the replying affidavit, although 
the accusations of respondent against Mr Senekal may be blamed for this to an 
extent.  Mr Senekal caused the intervening application and the application to extend 
the powers of the provisional liquidators to be launched in circumstances where 



these were not called for.  To mark my disapproval of the attorney’s conduct I shall 
allow only 50% of applicants’ taxed costs to be regarded as costs of sequestration 
for purposes of ss 97(2) and (3).  

[70] The question to be answered is who shall be burdened with the costs of the 
intervening application.  The liquidators are experienced practitioners in insolvency 
law.  They cannot hide behind their positions as provisional liquidators.  The costs of 
the application shall not be paid by the estates of these companies and 
consequently, the liquidators shall pay such costs in their personal capacities de 
bonis propriis.    

XIV. THE ORDERS 

[71] Therefore the following orders are made: 

1.   At the instance of the Triegaardt Family Trust in the main application the estate 
of the respondent is placed under a provisional order of sequestration in the hands of 
the Master of the High Court. 

2.   A rule nisi is issued calling upon respondent and all interested persons to show 
cause on Thursday, 3 August 2017 at 09:30 or as soon thereafter as counsel for the 
Triegaardt Family Trust may be heard as to why the estate of the respondent should 
not be placed under a final order of sequestration. 

3.   The rule nisi shall be served by the sheriff of this court on the respondent 
personally. 

4.   The sheriff shall establish whether the employees of the respondent are 
represented by a trade union and whether there is a notice board on the 
respondent’s premises and/or farms to which the respondent’s employees have 
access. 

5.   The sheriff shall serve a copy of this rule nisi on any registered trade union(s) 
representing the respondent’s employees. 

6.   The sheriff shall serve a copy of the rule nisi on the respondent’s employees by 
placing a copy of the rule nisi on any notice board on the respondent’s premises 
and/or farms to which the respondent’s employees have access, or should such 
employees not have access to such premises and/or farms, by attaching a copy of 
the rule nisi to the main gate, where applicable or otherwise on the front door of the 
premises from which the respondent conducts any business at the time of such 
service. 

7.   The sheriff shall serve a copy of the rule nisi on the South African Revenues 
Services.  

8.   50% percent only of the applicants’ costs shall be costs in the insolvent estate 
and the costs of opposition shall not form part of the sequestration costs in 
accordance with the provisions of subsections 97(2) and (3) of the Insolvency Act, 24 
of1936. 

9.   The intervening application of Messrs Noordman, Cooper and Rampoporo is 
dismissed with costs, such costs to be paid by Messrs Noordman, Cooper and 
Rampoporo jointly and severally de bonis propriis, the one to pay the others to be 
absolved. 



10. The counter-application of respondent filed in the intervening application 
proceedings is dismissed with costs.  

11.The application of Messrs Noordman, Cooper and Rampoporo for the extension 
of their powers as provisional liquidators is dismissed with costs, the costs to be paid 
by Messrs Noordman and Cooper jointly and severally de bonis propriis, the one to 
pay the other to be absolved. 

12. Respondent’s application in terms of Rule 7 of the High Court Rules is dismissed 
with costs. 

Arabella Investments (Pty) Ltd v Cobow Pty (Ltd) t/a Albourne Boutique Lodge 
Somerset West; Korevest Leisure group BV v Korevest Investment Group 
Proprietary Limited (4956/17) [2017] ZAWCHC 67 (28 June 2017) 

Application to wound up on the basis that it is unable to pay its debts, as envisaged 
in s 344(f) as read with s 345(1)(c) of the 1973 Companies Act. 

 

In this matter there are two opposed applications for the provisional liquidation of 
associated companies. I have prepared one judgment that covers both cases. 

[2] In the first case, Arabella Investments Pty (Ltd) (“Arabella’) seeks the provisional 
winding up of the holding company Cobow (Pty) Ltd (“Cobow”). Arabella contends 
that Cobow should be wound up on the basis that it is unable to pay its debts, as 
envisaged in s 344(f) as read with s 345(1)(c) of the 1973 Companies Act. 

[3] In the second case, Korevest Leisure Group BV (Pty) Ltd (“KLG”) seeks the 
provisional winding up of Korevest Leisure Group (Pty) Ltd. The issue in the second 
case is whether or not the Respondent (“Korevest”) has lost its substratum. KLG 
alleges that because Korevest owns 100% of the issued shares in Cobow, Korevest 
fate is inextricably wound up with that of Cobow and the latter’s liquidation will 
inevitably result in the liquidation of Korevest.  Accordingly, it was accepted by all the 
parties that if the Cobow application fails, then the Korevest application should also 
fail, and vice versa. 

[4] There are numerous factual disputes on the papers filed of record. The salient 
background facts which are largely uncontroversial can be summarised as follows: 
Cobow is currently carrying on business as a guesthouse under the name of 
Albourne Boutique Lodge in Somerset West, Cape Town. Cobow owns the 
immovable property on which the guesthouse is conducted. The immovable 
property, according to Cobow was valued at an amount of approximately R17 million, 
and together with its business, has a market value of approximately R22 million. 

[36] Guidelines as to how factual disputes should be approached in an application 
such as the present were laid down by the Appellate Division in Kalil v Decotex (Pty) 
Ltd and Another 1988 (1) SA 943 (A) and restated in Payslip Investment Holdings 
CC v Y2K Tec Limited 2001 (4) SA 781 (C) at 783 H-I where the following was held: 

‘According to these guidelines a distinction is to be drawn between disputes 
regarding the respondents liability to the applicant and other disputes. 
Regarding the latter, the test is whether the balance of probabilities favour the 
applicant’s version on the papers. If so, a provisional order will usually be 



granted. If not, the application will either be refused or the dispute referred for 
the hearing of oral evidence, depending on, inter alia, the strength of the 
respondent’s case and the prospects of viva voce evidence tipping the scales 
in favour of the applicant. With reference to disputes regarding the 
respondent’s indebtedness, the test is whether it appeared on the papers filed 
of record that the applicant’s claim is disputed on reasonable and bona fide 
grounds. In this event it is not sufficient that the applicant has made out a 
case on the probabilities. The stated exception regarding disputes about an 
applicant’s claim thus cuts across the approach to factual disputes in general.’ 

[37] In Hülse-Reutter & another v HEG Consulting Enterprises (Pty) Ltd (Lane and 
Fey NNO intervening) 1998 (2) SA 208 (C) at 219E-220A, the Court commented as 
follows on the nature and the extent of this onus: 

‘I think that it is important to bear in mind exactly what it is that the trustees 
have to establish in order to resist this application with success. Apart from 
the fact that they dispute the applicants’ claims, and do so bona fide, … what 
they must establish is no more and no less than the grounds on which they do 
so are reasonable. They do not have to establish, even on the probabilities, 
that the company, under their direction, will, as a matter of fact, succeed in 
any action which might be brought against it by the applicants to enforce their 
disputed claims. They do not, … have to prove the company’s defence in any 
such proceedings. All that they have to satisfy me of is that the grounds which 
they advance for their and the company’s disputing these claims are not 
unreasonable… It seems to me to be sufficient for the trustees in the present 
application, as long as they do so bona fide,… to allege facts which, if proved 
at a trial, would constitute a good defence to the claims made against the 
company.’ 

[38] Applying these stated principles and guidelines a distinction is to be drawn 
between disputes regarding Cobow’s liability to Arabella and other disputes. With 
reference to disputes regarding Cobow’s indebtedness, the test is and remains 
whether on the papers filed of record, Arabella’s claim is disputed on reasonable 
and bona fide grounds. In this instance it is not sufficient that Arabella may have 
made out a case on the probabilities regarding the other disputes. The stated 
exception regarding disputes about an applicant’s case in matters of this nature cuts 
across the approach to factual disputes. 

[39] On Cobow’s own version it has admitted liability to Arabella in the amount of 
R570 000.00 as at year end February 2015, but claims it has paid the said amount. It 
disputes liability for the balance of Arabella’s claim.  According to Cobow, Korver 
caused Korevest to make payments totalling R843 500.00 to Arabella in discharge of 
Cobow’s liability to it in terms of an agreement between Cobow and Korevest. In fact 
Cobow avers that an overpayment occurred and is entitled to reclaim it. Moreover, it 
appears on the papers filed of record that there is no longer an imminent threat of a 
sale in execution of Cobow’s only asset. It is common cause that Korver, Cobow and 
Korevest have entered an appearance to defend the summons instituted by 
Investec. Cobow and Korevest are opposing the claims of Investec on the basis inter 
alia that the loan and the mortgage bond are void and unenforceable for want of 
authority.  Korver has also as the Third Defendant in the matter filed an affidavit 
resisting summary judgment 



[40] It is now a well-established in our law that an application for liquidation should 
not be resorted to in order to enforce a claim which is on reasonable grounds 
and bona fidedisputed. 

[41] On a conspectus of all the evidence, and in view of the low threshold test that a 
respondent had to satisfy to discharge its onus in matters of this nature, I am 
satisfied that the grounds Cobow have advanced for disputing Arabella’s claims are 
objectively not unreasonable. With regard to the requirement of bona fides, in the 
context of the Badenhorst Rule (Badenhorst v Northen Construction 
Enterprises (Pty) Ltd 1956 (2) SA 346 (T)), Cobow in my view need not hold the 
belief that at the trial its defence(s) to the claim(s) would definitely succeed. What is 
required is that it genuinely wished to contest the claim(s) and genuinely believes it 
has a reasonable prospect of success that the alleged facts which, if proved at a 
trial, would constitute a good defence to the claims made against it. In this regard 
see Orestisolve (Pty) Ltd t/a Essa Investments v NDFT Investments Holdings (Pty) 
Ltd and Another 2015 (4) SA 499 (WCC) at para [67].  

[42] On the papers filed of record, Cobow in my view has further demonstrated that 
despite refusing to pay Arabella’s disputed claim(s), it has assets or readily 
realizable assets available to meet its liabilities as they fall due in the ordinary course 
of business and remain buoyant. On these facts, I see no reason why my residual 
discretion in matters of this nature should not be exercised in favour of Cobow. 

[43] Since Cobow has discharged its onus that the claim(s) against it are 
disputed bona fide and on reasonable grounds it is unnecessary to refer the matter 
for viva voceevidence on the disputed issues. In this regard see Freshvest 
Investments (Proprietary) Limited v Marabeng (Proprietary) Limited [2016] JOL 
36911 (SCA) at para [7]. 

[44] For these stated reasons it follows that the Application for provisional winding up 
of the Respondent (Cobow) cannot succeed and falls to be dismissed. Korevest fate, 
in the second case is inextricably wound up with that of Cobow and it follows that if 
the Cobow application has failed, then the Korevest application also falls to be 
dismissed. 

[45] In the Result the following order is made. 

The Application for the provisional winding up of Cobow (Pty) Ltd t/a Albourne 
Boutique Lodge Somerset West in case no. 4956/17 and the Application for the 
provisional winding up of Korevest Investment Group Proprietary Limited 
(Registration no. 2013/023166/07) in case no 4957/17, are dismissed with costs. 
Such costs to include the costs occasioned by the employment of two counsel.  

  

Nedbank Limited v Zevoli 208 (Pty) Ltd and Others (15698/2015) [2017] 
ZAKZPHC 22 (4 July 2017) 

Business rescue-s 133(1) of the Companies Act 2008 is now barred from proceeding 
against the first defendant and hence the application against the first defendant is 
adjourned sine die, costs reserved. 

Summary judgment- ten defences-not one worked! 



This is an application for summary judgment in terms of which the plaintiff claims 
from the defendants the payment of the sum of R15 864 574.25 plus interest at the 
rate of 12.5% per annum. For convenience sake, I propose to refer to the parties as 
plaintiff and defendants as cited in the particulars of claim. The first defendant is the 
principal debtor and the second, third and fourth defendants the sureties for the first 
defendant’s indebtedness to the applicant. However, against the second defendant 
the plaintiff’s claim is limited to R2 million. Further, the plaintiff seeks an order 
declaring the immovable property, the remainder of Portion 40 of Lot 81 No 1572, 
Tongaat, especially executable and costs on an attorney and client scale.  

On 8 March  2017 the first defendant in terms of section 129 of the Companies Act 
71 of 2008 (the Companies Act 2008) resolved to commence business rescue 
proceedings. As a result, the plaintiff in terms of s 133(1) of the Companies Act 
2008 is now barred from proceeding against the first defendant and hence the 
application against the first defendant is adjourned sine die, costs reserved. The 
plaintiff now only proceeds against the second, third and fourth defendants in their 
capacity as sureties. 

The plaintiff’s claim against the first defendant arises from the loan agreement the 
plaintiff and the first defendant concluded on 30 July 2014 and in terms of which the 
plaintiff lent and advanced an amount of R28 309 472.00 to the first defendant. This 
agreement was termed by the parties as restated loan agreement as it was the 
reinstatement and replacement of the initial loan agreement the parties had 
concluded on 14 October 2012. 

The defendants have raised ten defences to the applicant’s application for summary 
judgment as set out below: 

(a) the first defendant, being the principal debtor, resolved on 17 March 2017 
to voluntarily commence  business rescue proceedings in terms of Section 
129 of the Companies Act 2008, and according to the defendants this has the 
effect that the present action may not be pursued against the first defendant in 
future (the business rescue defence). 

(b) after the issue of summons on 26 November 2015 the arrears on the 
accounts were paid and according to the defendants this had the effect that 
the plaintiff waived its right to rely on the first defendants’ breach of the 
restated loan agreement (the waiver of breach defence). 

(c) the plaintiff did not address a letter of demand to the first defendant, calling 
upon it to remedy its breach of the restated loan agreement before the issue 
of summons. As a consequence, the defendants contend that this would 
offend the requirements of good faith if the plaintiff were to assert that such 
notice was not a contractually agreed prerequisite to enforcing its rights under 
the restated loan agreement (the defective notice defence). 

(d) after the issue of summons, the plaintiff afforded the first defendant an 
opportunity to endeavour to sell the mortgaged property in order to settle its 
indebtedness to the plaintiff to the prejudice of the second, third and fourth 
defendants as sureties. The defendants allege that this indulgence by the 
plaintiff had the effect of releasing them as the sureties (the conduct 
prejudicial to sureties defence). 



(e) the plaintiff was in terms of the deeds of suretyship obliged to call on the 
sureties to remedy the first defendant’s default and the failure of the plaintiff to 
do so had, according to the defendants, the effect of releasing them as 
sureties (failure to make demand on sureties defence). 

(f) the affidavit in support of the application for summary judgment contains 
evidence beyond what is allowed in terms of Rule 32, and this renders the 
application for summary judgment fatally defective (the additional evidence 
defence). 

(g) the certificate of balance is defective in that the amount in respect of which 
summary judgment is claimed differs to the amount claimed in the particulars 
of claim and this, in defendants’ submission, also renders the application for 
summary judgment defective (the certificate of balance defence). 

(h) aligned to the certificate of balance defence is that the defendants deny 
the rectification of the restated loan agreement (the rectification defence). 

(i) lack of jurisdiction in respect of the third defendant: the third defendant 
argues that this court has no jurisdiction over him  since he does not reside in 
the area within its area of jurisdiction. 

(j) the plaintiff was aware of the need for additional funding for further 
proposed development to be undertaken by the first defendant on the 
mortgaged property and the defendants contend that in instituting the plaintiff 
is acting over hastily and not in compliance with the underlying value of good 
faith which ‘permeated’ the restated loan agreement (the good faith defence). 

The bona fides of the defence depends entirely on the state of mind of the defendant 
and such defence must also be good in law, which, in my view, means that it must 
be a valid and acceptable defence in law. The terms of the restated loan agreement 
and suretyships have been common cause between the parties and the defendants 
could not reasonably have believed the truthfulness of the defences raised in the 
present case since none is sanctioned by the terms of the agreements. Nor are they 
accepted as valid good defences in law, regard being had to the material facts upon 
which the defendants rely for such defences. The facts upon which the defendants 
rely for such defence are void of truth and the defendants are fully aware of that 
position. I do not think that the mere stating of possible defences resting on 
untruthful and incorrect facts satisfies the requirement of rule 32(b). In the premises, 
I am not satisfied that the defendants have provided any bona fide defence to the 
plaintiff ‘s claim which is good in law and that such defence has not been delivered 
solely for the purpose of delay.  

  

In the result I make an order in the following terms: 

1. The application for summary judgment against the first respondent is 
adjourned sine die with costs reserved; 

2. Summary Judgment is granted against the second, third and fourth 
respondent, jointly and severally, the one paying the other to be absolved, on 
the following terms; 



2.1 Payment of the sum of R15 864 574.25 (but limited in respect of the 
second respondent to the sum of R2 000 000.00 (two million rand) and 
in respect of each of the third and fourth respondents to the amount of 
R28 000 000.00 (twenty eight million rand); 

2.2 Interest on the sum of R15 846 574.25 calculated at the rate of 
12.5% per annum (being the applicant’s prime rate of interest plus 2%) 
from 17 January 2017 to date of payment, calculated daily on the 
capital balance outstanding from time to time, compounded monthly in 
arrears; 

2.3 Costs of suit on the scale as between attorney and client. 

  

Pollock NO and Another v Pieters and Others (49218/2013) [2017] ZAGPPHC 
306 (3 July 2017) 

Plea-special plea is to the effect that the plaintiffs’ cause of action, as introduced by 
the amendment, has become prescribed. 

Prescription- It is contended that the plaintiffs’ claim has become prescribed since a 
period of three years has lapsed since the ‘instruction’ relied on by the plaintiffs took 
place on 08 January 2008.  Three years from that date have then lapsed on 07 of 
January 2011.  The company was liquidated by special resolution on 21 November 
2010 and three years from that date lapsed on 20 November 2013.  The plaintiffs 
were appointed as joint liquidators of the company on 04 February 2011 and three 
years from that date have lapsed on 03 February 2014.  In terms of section 12(1) of 
the Prescription Act, read with s12(3), prescription shall commence to run as soon as 
the debt is due.  Section 12(3) of the Prescription Act provides that: 

Voidable preference- In summary, the third defendant contends that no facts are 
alleged by the plaintiffs as to when and where they became aware of the contents of 
the written sale agreement.  Therefore the latest date upon which the debt became 
due was the date upon which the liquidators were appointed and became statutorily 
entitled to have impeachable transactions, such as dispositions without value, set 
aside.  That would entail to be the 3rd February 2014.  On the probabilities it can 
reasonably be inferred that the plaintiffs were aware of this by having instituted 
action based on their initial cause of action some days before the expiry of three 
years since their date of appointment, i.e. by issuing summons on the 30th January 
2014 prior to the prescription date of 3 February 2014.  On any of the 
aforementioned constructions more than three years have lapsed since the plaintiffs; 
date of appointment and incidentally even since the date of institution of the action 
prior to the effecting of the amendment, whereby their subsequent cause of action 
was pleaded.  It is common cause that the amendment was only pleaded on the 
16th February 2016 i.e. more than two years after the 4th February 2014.  In light of 
the plaintiffs’ failure to deliver any plea or replication in respect that the prescription 
had been delayed as provided for in s13 of the Act, or that it had been interrupted as 
provided for in s14 of the Act, or that there was any judicial interruption as provided 
for in s15 of the Act, the special plea must be upheld. 

The only remaining question is whether section 26(1)(a) of the Insolvency Act 
creates a new right of action compared to the claims which have now been 



abandoned.  The elements of a claim under section 26(1)(a) of the Insolvency Act 
are very similar to what a creditor can claim under the condictio sine causa, 
applicable under the common law.  It is trite that the requirements for a claim under 
the condictio sine causa are: 

a.  receipt by a defendant of money or goods to  which the plaintiff is entitled; 

b.  the absence of a valid cause for such receipt i.e. no other obligation or 
lawful ground justifying the enrichment must exist; 

c.  the defendant’s enrichment through the receipt of money or goods at the 
expense of the plaintiff.  

d.  that the plaintiff was impoverished.  

See Harms, Amlers Precedents of Pleadings 7th edition p103.  

Although the elements of the amended claim are not similar to the elements 
contended in the original claim, it cannot be disputed that both the original claim and 
the amended claim contain common features. 

In this matter the plaintiffs, as joint liquidators of MTB Transport CC (in liquidation), 
with Registration Number 2001/036612/23 and Master’s Reference G71/2011 (‘the 
company’), issued a combined summons against the three defendants on 30 
January 2014. 

At the hearing of this matter on 11 May 2017, both counsel requested the court to 
grant an order that the third defendant’s special plea of prescription be separated for 
hearing from the remaining issues between the parties and that it shall be heard prior 
to and separately from the remaining issues.  It was further requested that the issues 
not separated be postponed sine die.  I consented to the request made by both 
counsel and accordingly separation was ordered as set out in the Draft Order 
marked ‘X’.  Therefore, the only question to be decided before me is whether the 
third defendant’s special plea is to be upheld as pleaded.  

It is common cause that the insolvent company was the registered owner of the 
property more fully described as Erf 952 Clayville X4, held under Deed of Title 
Number T144001/1999 (‘the property’).  In and during 2008 the insolvent company, 
before its liquidation, sold the property to the second defendant for a purchase price 
of R7 million (‘the purchase price’).  The second defendant was at all times duly 
represented by and under the control of the first defendant.  Pursuant to the sale, the 
property was duly transferred and registered onto the name of the second defendant. 

The second defendant did not pay the full purchase price to the insolvent 
company.  Part of the purchase price was instead paid to the third defendant, an 
entity also represented by and under control of the first defendant at all relevant 
times.  The sum of R3 997 380,32 was eventually paid to Witbank Abattoir (Edms) 
Bpk.  

 [33] The fact that the plaintiffs’ original claim was for the restitution of the property, 
or its value which was subsequently amended for the replacement of a certain 
specified amount has no effect on the material facts on which the plaintiffs 
rely.  However, that is not the end of the enquiry.  The plaintiffs’ remedy defends an 
election made by the trustees as to whether they are seeking restitution or 
repayment of the outstanding purchase price.  In the present instance I am not 



concerned with the question whether the plaintiffs were estopped to recall their 
original election and to make a new election to be bound by the contract.  This can 
be dealt with during the trial.  In this instance the original election made by the 
plaintiffs was to seek restitution.  Subsequently this election was withdrawn and 
plaintiffs were informed in the amended particulars of claim that the remedy they are 
seeking is payment of the outstanding amount of the purchase price.  There was no 
objection to the amendment.  The amendment was effected whilst prescription was 
interrupted as a result of the service of summons.  The amendment was accordingly 
effected during the period of interruption of prescription.  See CGU Insurance Ltd v 
Rumdel Construction (Pty) Ltd supra.  Accordingly, the special plea cannot be 
upheld.  

In so far as costs are concerned, the plaintiffs are successful in their opposition of 
the special plea of prescription and the normal rule must be applied as to costs.  

I THEREFORE MAKE THE FOLLOWING ORDER: 

1. The Third Defendant’s special plea that the plaintiffs’ claim has become 
prescribed is dismissed.  

2. The Third Defendant is ordered to pay the costs of the application.  
 

Stilko Security (Pty) Ltd and Another v Mooikloof Home Owners Association 
NPC (42948/2013) [2017] ZAGPPHC 311 (7 July 2017) 

Section 75 (5) of Companies Act-"(5) If a director of a company. . . has a personal 
financial interest in respect of a matter to be considered at a meeting of the board, or 
knows that a related person has a financial interest in the matter, the director - 
(a)  must disclose the interest and its general nature before the matter is considered 
at the meeting; failure to disclose to the Board-financial interest in respect of the 
agreements and failed to disclose material information relating to the matter 
including failure to comply with the delegation structure-Furthermore, Hattingh failed 
to leave the meetings and took part in the considerations of the matter as 
contemplated in section 75(5)(d) and (e) of the Act.-defence of non-compliance failed 

The first and second plaintiffs are security companies. The defendant is a non profit 
company and a home owners association for the Mooikloof residential estate. The 
plaintiffs issued summons against the defendant in terms of which they claimed 
contractual damages in the amount of R1 941 546.50 and R596 050. 00 respectively 
based on breach of contract. By agreement between the parties, the merits and 
quantum of the claims were separated and the trial proceeded in respect of merits 
only, and the issue of the quantum was postponed sine die. 

[2] The plaintiffs in their amended particulars of claim allege that: 

2.1 on or about 8 June 2012, they concluded two service level agreements 
("the agreements")[1] with the defendant; 

2.2 during November 2012, the defendant, duly represented by Mark Swart 
('Swart'), alternatively another authorised representative , repudiated the 
agreements by informing the plaintiffs that it intends to appoint another service 
provider to provide the services forming the subject matter of the agreements 
and that it will not comply with the obligations in terms of the agreements; 



2.3 pursuant to the repudiation and during November 2012, the plaintiffs 
accepted the repudiation as a result of which the agreements terminated. 

[3] The defendant in its plea: 

3.1 admits the conclusion of the agreements ; 

3.2 alleges that the agreements are invalid, void, and further alternatively 
voidable for the following reasons: 

3.2.1. non-compliance with defendant's delegation structures (" 
delegation structure defence"); 

3.2.2. non-compliance with section 75 of the Companies Act, 71 of 
2008 (" the section 75 defence"); 

3.3 alleges that in the event of the delegation structure and section 75 
defences failing, the plaintiffs waived their rights to claim damages from the 
defendant ("the waiver defences"). 

Section 75 Defence 

[8] Niewoudt and Hattingh were at a Board meeting on 3 May 2012, appointed as 
members of a committee to investigate the services of Protea Coin and whether the 
services should be terminated the committee's further purpose was to look at other 
future service providers. Venter and Niewoudt were appointed as members of a 
committee to make proposals for future suppliers. As a result of this, Niewoudt, 
Hattingh and Venter were 'persons ' as contemplated in section 75(1)(a)(iii) of 
the Companies Act ('the Act') and at all relevant times Hattingh was a "prescribed 
officer" as contemplated in section 75(1)(a)(ii) of the Act. 

[9] On 17 May 2012, Niewoudt advised the chairman of the Board of his resignation 
as from 31 May 2012 and in his resignation letter, made false and misleading 
statements in that: 

9.1 Niewoudt received no instruction from the Board to prepare a joint tender 
with Venter for a security contract for the defendant; 

9.2 Niewoudt was aware that his quotation was to be delivered to Hattingh 
prior to 31 May 2012 and that such quotation was to be used by Hattingh in 
his recommendation to the Board at its meetings of 31 May 2012. 

[10] At the Board meeting of 31 May 2012, the Board decided that the Protea Coin's 
contract will be terminated and that the defendant will negotiate with the plaintiffs to 
take over the security in Mooikloof. This, according to the defendant, is contrary to 
the provisions of section 75(5) of the Act. 

[11] Hattingh failed to disclose to the Board that he had a financial interest in respect 
of the agreements and failed to disclose material information relating to the matter 
including failure to comply with the delegation structure. Furthermore, Hattingh failed 
to leave the meetings and took part in the considerations of the matter as 
contemplated in section 75(5)(d) and (e) of the Act. 

[12] Niewoudt as a director of the Board, failed to disclose to the Board his financ ial 
interest in respect of the agreements and failed to disclose material information 
relating to the matter, including the failure to comply with the delegation structure. 



 Section 75 of the Companies Act defence 

[50] The defendant further relied on the non-compliance of section 75 of the Act 
which regulates directors' personal financial interests. For purposes of this 
section 'director' includes a 'prescribed officer'. It is common cause that at all 
relevant times, Hattingh was a 'prescribed officer' as contemplated in the Act.  

[51] Section 75 (5) provides as follows: 

"(5) If a director of a company. . . has a personal financial interest in respect of 
a matter to be considered at a meeting of the board, or knows that a related 
person has a financial interest in the matter, the director - 

(a)  must disclose the interest and its general nature before the matter is 
considered at the meeting; 

(b)  must disclose to the meeting any material information relating to the 
matter, and known to the director; 

(c)  may disclose any observations or pertinent insights relating to the matter if 
requested to do so by the other directors; 

(d)  if present at the meeting, must leave the meeting immediately after 
making any disclosure contemplated in paragraphs (b) or (c); 

(e)  must not take part in the consideration of the matter, except to the extent 
contemplated in paragraphs (b) and (c)". 

(f)    . . . 

(g)   . . . 

Section 75 (7) furthermore provides as follows: 

"A decision by the board, or a transaction or agreement approved by the 
board. . . is valid despite any personal financial interest of a director . . .only if- 

(a)  it was approved following disclosure of that interest in the manner 
contemplated in this section; or 

(b)  despite having been approved without disclosure of that interest, it- 

(i) has subsequently been ratified by an ordinary resolution of the 
shareholders following disclosure of that interest; or 

(ii) has been declared to be valid by a court in terms of subsection (8)” 

[52] It was argued on behalf of the defendant that Hattingh's resignation as the first 
plaintiffs director and the decision that all shares would be held by the BM Trust was 
a smokescreen to conceal his financial involvement with the first plaintiff. This 
financial interest was concealed and not disclosed to the board before the matter of 
the appointment of the plaintiffs as service providers was considered. It was also not 
approved by the board following the disclosure of Hattingh's financial interest, or 
ratified by an ordinary resolution of the shareholders following disclosure of his 
interest. It was argued therefore that the Board's decision accordingly remained 
invalid. Accordingly, in view of the fact that the plaintiffs' contracts were dependent 
on each other, as a result of the invalidity of the first plaintiffs contract, both contracts 
are void. 



[53] In my opinion, the allegation pertaining to Hattingh can only have relevance if, 
as a fact, Hattingh held a personal financial interest in the first plaintiff at the time of 
the meeting of 31 May 2012. It has already been demonstrated and I am satisfied 
that Hattingh held no such interest at the time of the meeting and the section 75 
defence is in my view, devoid of merit. 

  

[58] For the reasons aforesaid, all three of the defendant's defences must fail, and 
the plaintiffs must succeed on merits. 

  

Costs 

[59] Plaintiffs' counsel submits that the defendant should be ordered to pay the costs 
pertaining to the merits on a scale as between attorney and client, for the following 
reasons: 

59.1. defendant's baseless accusation of an underhand and dishonest attempt 
by the plaintiffs to take over the existing contracts; 

59.2. the dishonest finding of the audit committee that there was no 
explanation why Hattingh was still registered as a director of the first plaintiff in 
2012; 

59.3. the baseless assertion that on 31 May 2012 Niewoudt failed to disclose 
his financial interest in respect of the security contracts to the board. 

[60] The award of costs is a matter wholly within the discretion of the court and this is 
a judicial discretion which must be exercised on reasonable grounds. Even the 
general rule, viz that costs follow the event, is subject to the overriding principle that 
the court has a judicial discretion in awarding costs. An award of attorney-and-client 
costs will not be granted lightly as the court looks upon such orders with disfavor and 
is loath to penalize a person who has exercised a right to obtain a judicial decision 
on any complaint such party may have.[22] 
  

Order 
[61] In the premises the following order is made: 

1. It is declared that the defendant repudiated its obligations in terms of the 
agreements 'S1' and 'S2' to the particulars of claim. 

2. Defendant is liable to compensate the plaintiffs' proven or agreed damages 
suffered as a result of the repudiation. 

3. The defendant is ordered to pay the costs pertaining to the adjudication of 
the merits of the action on a party-and-party scale. 

 

Van den Heever N.O. and Others v Louw and Another (M285/17) [2017] 
ZANWHC 52 (13 July 2017) 



Liquidators-bringing urgent applications-interested parties not given notice-cost order 
against liquidators 

The applicants, Messrs Van den Heever, Noordman and Ms Sibiya are the joint 
liquidators of a Close Corporation in liquidation (the CC).  They approached this 
Court on 15 June 2017 with an urgent ex parte application seeking an extension of 
their powers in terms of s 386 of the Companies Act, 61 of 1973 as liquidators of the 
CC. 

The intervening applicants Messrs Louw and Swart (herein referred to as the 
intervening parties) are the members of the Close Corporation in liquidation.  They 
fortuitously came to know about the ex parte application.  They came to Court and 
when the matter was called they applied for a postponement in order to enable them 
to file an application to intervene. Their application was successful and the matter 
was postponed to 22 June 2017. 

On 21 June 2017 the intervening parties filed their application to intervene and on 22 
June 2017, the day the matter was to be heard, the applicants filed their notice of 
withdrawal of the application.  The reason given for the withdrawal of the urgent ex 
parte application is that the substratum of the application no longer existed. In 
amplification hereof, this would be that, there was an offer to purchase the CC as a 
going concern which had to be accepted on 15 June 2017.  The extended powers 
that the applicants sought were to enable them, among others, to accept the offer to 
purchase.  As the offer was not accepted by 15 June 2017, it lapsed, and there was 
no longer any reason to seek the extension of the powers, hence the withdrawal of 
the application. 

The intervening parties, while admitting that the application became moot, insist that 
they are entitled to their costs and on a punitive scale.  They support their 
submission by the following: 

4.1    The applicants were not supposed to approach the court on an ex 
parte basis. Crucially the applicants knew that the intervening parties, as 
members of the CC in liquidation, had a substantial interest in the application 
and any act taken on behalf of the CC would affect them. 

4.2    The applicants came to court to have their power extended when the 
Master of the High Court had the capacity to do what they had asked the 
Court to do.  It was not necessary for the applicants to approach the Court. 

4.3    The application was launched only for the specific purpose of obtaining 
the go ahead to sell the property.  If all the above is taken into account, it 
shows that the applicants acted in an unbecoming manner hence a request 
for a punitive costs order on attorney and client scale de bonis propriis. 

The intervening parties are members of the CC in liquidation. They have in their 
personal capacity, acted as sureties and co-principal debtors for the payment by the 
CC of its debts.  The order sought by the applicants although at first blush appears 
not to have anything to do with them, would if granted directly affect their rights and 
interests.  This would be so if account is taken of the following; the applicants seek to 
have their powers extended to enable them to sell a major asset of the CC and at a 
not best price according to the intervening party. In case of a shortfall, the creditors 
would have recourse against them. The order and the subsequent sale of the asset if 
successful, would clearly impact the rights and interests of the intervening parties. 



Furthermore, when the intervening parties were informed of the offer to purchase, 
they, in a letter directed to the applicants, vehemently voiced their objection. They 
did this in their capacity not only as creditors, but also as guarantors of the CC’s 
debts.   In their letter they opined that better offers which would be beneficial to the 
CC should be sought.   

[8] Their attorney also registered an objection on their behalf. One of the applicants, 
although not objecting to the applications per se, was in favour of exercising caution 
and to await a letter from the intervening parties’ attorney. The letters from the 
intervening parties and their attorney clearly spelled out the interest that they had in 
the application. This notwithstanding, the applicants did not see it necessary to join 
them to the application. The conclusion that I reach is that there is no merit in the 
submission by the applicants that the intervening parties have no interest in this 
matter and would not be affected by the order sought. 

[9] An adverse costs order is one of the hazards of litigation. In his book “Law of 
Costs” 3rd edition the author A.C. Celliers states at paragraph 4.9:  

“The ordinary rule is that the successful party is awarded costs as between 
party and party.   An award of attorney and client costs is not lightly granted 
by the court: the court leans against awarding attorney and client costs, and 
will grant such costs only on “rare” occasions.  It is clear that normally the 
court does not order a litigant to pay the costs of another litigant on the basis 
of attorney and client unless some special grounds are present…… Where 
the court would in the light of the other facts not have hesitated to make an 
award of attorney and client costs, it refused to do so where there were faults 
on both sides, as it considered itself not justified I penalising one side only”  

Flowing from the above, it is clear that costs order on a punitive scale is not normally 
made.  In those exceptional cases where it is granted, it will be to show the Court’s 
displeasure at the losing party’s conduct. The following conduct has been taken into 
consideration when deciding whether to award a costs on punitive scale namely, 
whether the losing party was wilful, or that it raised a claim or defence that was found 
to be frivolous, vexations and totally without substance or hopeless from the outset. 
The list is not exhaustive. See South African Liquor Traders Association and 
Others v Chairperson, Gauteng Liquor Board and Others 2009 (1) SA 565 (CC). 
[10] The applicants approached this Court ex parte on an urgent basis. They were 
made aware of the intervening parties’ interest in this matter. Notwithstanding this 
knowledge, they failed to join them as parties to the application and also failed to 
disclose their interests to the Court.  It is trite that in an ex parte application all 
material facts which might influence a court in coming to a conclusion must be 
disclosed.  “Non-disclosure of facts need not be wilful or mala fide to incur the 
penalty of suppression”. Schlesinger v Schlesinger 1979 (4) SA (W) at 349 A-B.    
[11] The reason supplied by the applicants for approaching the court ex parte is that 
in their view, the intervening parties had no interest in the matter and any order 
obtained would not affect them. Their attitude is that although the intervening parties 
have informed them about their interest and the manner in which the proposed sale 
of the major asset of the CC would affect them, this was merely a difference of 
opinion as they held a contrary view. A “litigant who approaches a Court ex parte is 
not entitled to omit any reference to a fact or attitude of his opponent which is 



relevant to a point in issue merely because he is not prepared to accept the 
correctness of it”. Schlesinger v Schlesinger supra at 352 D.    

[12] I will take in the applicants’ favour that the order sought was never granted as a 
result of their withdrawal of the application.  Consequently, the penalty of 
suppression will not visited upon them. However, despite the withdrawal of the 
application, the intervening parties were before Court and they went to the expense 
of preparing their case for intervention.  It is not correct, as contended by the 
applicants, that the intervening parties launched their application on 22 June 2017. 
They appeared in Court on 15 June 2017 and the matter was postponed to enable 
them to file their application to intervene which papers were filed at Court on 21 June 
2017.  

[13] Although the application was withdrawn before they could argue their 
entitlement to intervene, they have shown that already on 15 June 2017 they were a 
party to the application although not formally admitted.  They had to prepare and file 
their application and they would not have known that the applicants would withdraw 
the application the way they did.   It is clear to me that they are entitled to their 
costs.  However, in my view there is nothing in the applicants’ conduct that attract 
opprobrium which would incur a penalty of a punitive costs order in the manner 
contended by the intervening parties.     

In the circumstances the following order is made:The applicant in their representative 
capacity are liable to pay the costs of the intervening parties on party and party scale 
which costs shall include the costs occasioned by the postponement of 15 June 
2017. 
 

Strutfast (Pty) Limited v Uys and Another (5675/2016) [2017] ZAGPJHC 183 (5 
July 2017) 

Sequestration application- respondents -married out c.o.p – no averments from 
which it can be discerned that the sequestration of two individuals is sought in the 
same application because there is an identity of interests between the respondents 
or their estates. Application dismissed 

This is an application for the sequestration of two individuals, the first and second 
respondents respectively. The respondents are married, but not in community of 
property. The applicant's founding affidavit does not contain any averments from 
which it can be discerned that the sequestration of two individuals is sought in the 
same application because there is an identity of interests between the respondents 
or their estates. 

The application thus runs contrary to the established practice in the Gauteng Courts. 
It has for many years undoubtedly been a rule of practice here that save where 
parties are married in community of property or in the otherwise very unusual 
circumstance of a complete identity of interests, one should not seek the 
sequestration of multiple respondents in a single application. 

 Apart from the weight of the authorities discussed further below, one underlying 
reason for limiting a sequestration application to the estate of one respondent only is 
that sequestration brings with it the status of diminished legal capacity (capitis 
diminutio). The relief sought in a sequestration application is directed at diminishing 



the legal status and capacity of a particular individual debtor. Because of this, similar 
to an application for the appointment of a curator bonis for a patient, it should pertain 
to that debtor's circumstances only. 

The authority for the practice against joining multiple respondents in a joint 
application for their individual sequestration is Ferela (Pty) Ltd v Craigie 1980 (3) SA 
167 N'J), a decision of a judge (Coetzee J) of this division. Coetzee J's judgment in 
turn drew upon case law in which a similar rule against joining multiple respondents 
had been developed and applied in the context of winding-up 
applications. Ferela has however recently been departed from in another judgment 
of this division on the basis that it was wrongly decided. 

[5]. It is therefore necessary to consider the judgment in Ferela before deciding 
whether it ought to be consigned to the scrap heap of outmoded insolvency law and 
practice on the basis that it is clearly wrong. In Ferela the petitioning applicant 
launched proceedings against three respondents, seeking the sequestration of each 
of them. The first of the two respondents were alleged to be partners in the third 
respondent, which was cited as a partnership. No case was made out as to why the 
partnership fell within the purview of an application for its sequestration and thus no 
case had been made out for the sequestration of the cited partnership. 

[6]. The question in Ferela accordingly was whether the first and second 
respondents (the erstwhile two partners) could be jointly sequestrated in the same 
application. In that case the applicant, citing several pre-1948 judgments, argued 
that it was competent to sequestrate two separate estates in the same application. 
These earlier decisions, however, as appears from Coetzee J's judgment, contain 
scant reasons for the principle they were purported to have established. Coetzee J 
noted (correctly, with respect) that the issue was whether the first and second 
respondents in that case had been correctly joined per rule 10 and whether their 
joinder was appropriate. The issue of joinder was then considered in the context of 
the requirements for compulsory sequestration set out in sections 9(1) and 10(c) of 
the Insolvency Act 24 of 1936. 

[19]. In considering under what circumstances a Court may overrule its own previous 
decisions (Ferela and Bobroff are decisions of this Court), guidance is to be found 
from the Constitutional Court and its judgment in Gcaba v Minister for Safety and 
Security and Others 2010 (1) SA 238 (CC). 

 [21]. In Gcaba, the applicant, a public-sector employee, sought to review in the High 
Court a decision of the Minister for Safety and Security not to appoint him to an 
upgraded post.  The Minister objected to the High Court's jurisdiction. The High 
Court upheld the defence and in so doing concluded that Chirwa 
overruled Fredericks. In Gcaba the Constitutional Court (per Van Der Westhuizen J) 
unanimously upheld the High Court's judgment. In so doing the Court dealt 
extensively with the question of legal precedent: 

"[P]recedents must be respected in order to ensure legal certainty and equality 
before the law. This ... is essential for the rule of Jaw. Law cannot 'rule' unless it is 
reasonably predictable. A highest court of appeal - and this Court in particular -has to 
be especially cautious as far as adherence to or deviation from its own previous 
decisions is concerned. It is the upper guardian of the letter, spirit and values of the 
Constitution. The Constitution is the supreme law and has had a major impact on the 
entire South African legal order - as it was intended to do. But its young; so is the 



legislation following from it. As a jurisprudence develops, understanding may 
increase and interpretations may change. At the same time, though, a single source 
of consistent, authoritative and binding decisions is essential for the development of 
a stable constitutional jurisprudence and for the effective protection of fundamental 
rights. This Court must not easily and without coherent and compelling reason 
deviate from its own previous decisions, or be seen to have done so. One 
exceptional instance where this principle may be invoked is when this Court's earlier 
decisions have given rise to controversy or uncertainty, leading to conflicting 
decisions in the lower courts." (at para 62) 

[27]. The stare decisis doctrine Is therefore encapsulated by the notion that a Court 
may only disregard its own established precedent in circumstances where the 
precedent was crystallised in a judgment that is not merely wrong, but "clearly" 
wrong.  

[31]. Applying the above principles to the present case, I am in respectful 
disagreement with the conclusion reached in Bobroff to the effect that Ferela was 
clearly wrong. An analysis of Bobroff indicates that the conclusion reached therein 
was based solely on the qualification expressed in Business Partners. Even if the 
suggested qualification in Business Partners is in principle to be preferred over the 
stricter test enunciated in Ferela, the rationale advanced for the qualification, namely 
that it is almost impossible to conceive of a situation where there would be a 
complete identity of interest, does not indicate a palpable error in Ferela. I am 
accordingly in respectful disagreement with the conclusion of Theron AJ that the 
judgment of Ferela is clearly wrong. 

[32]. Further and because sequestration concerns an application for the diminution in 
the status of a particular debtor and because of the necessity to consider whether 
such application would be in the interests of the creditors of that debtor, Ferela is in 
my view not wrong, even less so is it clearly or palpably wrong. I am thus 
constrained to conclude that the decision In Bobroff to disregard the earlier judgment 
in Ferela was itself an error of such a nature that Bobroff must on this point be held 
to be clearly wrong. 

[33]. Turning to the present application, there was no rationale for having launched 
sequestration proceedings against both respondents in one application. Whilst the 
same judgment debt based on a settlement agreement, that was made an order of 
Court, was obtained against each of the respondents, there was no identity of 
interests as between them, particularly so when consideration is given to the 
requirement of advantage to creditors. 

[34]. The applicant did not identify nor distinguish between the creditors of each 
respondent and merely contented itself with an anodyne allegation that it has very 
little knowledge of the affairs of the respondents. Even if this is so the applicant was 
still required to distinguish between the affairs of each of the respondents. The 
applicant instead lumped the creditors of each respondent into one composite body 
of creditors and stated that their sequestration would be to the advantage of 
the respondents' (plural) general body of creditors. The applicant's founding affidavit 
contained no averments from which it could be discerned that there is an identical 
group of joint creditors for each of the respondents. While the founding affidavit did 
set out that the second respondent is vested with ownership of two bonded 
immovable properties, there was no allegation about whether the relevant 



mortgagees are creditors of the first respondent, the second respondent, or of both. 
The failure to distinguish or even attempt to delineate between the creditors and 
assets of each of the respondents for the purposes of identifying a potential dividend 
to the creditors in each separate estate, rendered the application fatally defective. 

[35]. In these circumstances even were the test to be the less stringent formulation of 
a similarity or coincidence of interests such as to justify joinder, I would be unable to 
conclude that the joinder in this matter was justified. The applicant's blurring of the 
distinction between the affairs of the first and second respondents demonstrates why 
the joinder of respondents in an application for their sequestrations is an ill-advised 
practice. 

[36]. In the result I make the following order: The application is dismissed with 
costs. 
 

BOOYSEN v JONKHEER BOEREWYNMAKERY (PTY) LTD AND ANOTHER 2017 
(4) SA 51 (WCC) 

Company — Business rescue — Moratorium on legal proceedings against company 
— Leave to institute proceedings — Whether to be obtained by way of formal and 
substantive application, instituted separately from and prior to main proceedings 
instituted against company — Or whether leave might be sought as part of main 
proceedings — Answer depending on particular facts of matter — Court to exercise 
judicial discretion — Companies Act 71 of 2008, s 133(1)(b). 
Company — Business rescue — Moratorium on legal proceedings against company 
— Whether 'general moratorium' provisions applicable to legal proceedings with 
regard to business rescue plan adopted by company — Companies Act 71 of 2008, s 
133(1). 
Company — Business rescue — Business rescue plan — Whether business rescue 
practitioners may reserve for themselves right to amend business rescue plan 
unilaterally, after it had been adopted — Such conduct prohibited by business rescue 
provisions of Companies Act 71 of 2008, in terms of which control over rescue 
proceedings exercised by democratic majority vote of creditors and affected parties. 
 
The applicant instituted proceedings in the High Court against a company under 
business rescue (the company), as well as the business rescue practitioner (the 
practitioner) concerned. He claimed that a business rescue plan had been adopted 
by the company, in terms of which it was admitted that he, an employee, had a 
preferent claim for outstanding remuneration against it, and that the full amount 
owing to him would be settled in full. When no such payment was forthcoming, he 
sued for such amount, essentially seeking an order to give effect to the business 
plan as adopted. The principle issues arising were the following: (1) In terms of s 
133(1) of the Companies Act 71 of 2008, during business rescue proceedings no 
legal proceedings against the company may be commenced or proceeded with, 
except, amongst other alternatives, with the 'leave of the court'. Did such leave have 
to be sought and obtained by way of a formal and substantive application, instituted 
separately from and prior to the main application instituted against the company, as 
was insisted by the respondents? Or might such leave be sought as part of the main 
application itself, as argued by the applicant? 



(2) Was the applicant correct in asserting that the 'general moratorium' provisions did 
not apply to legal proceedings taken in respect of a business rescue plan adopted by 
a company, for example, claims to set it aside, or, as here, to enforce its 
implementation? The basis of such a submission was that the legislature only ever 
intended that such provisions apply to claims arising prior to the commencement of 
business rescue proceedings. 
(3) Could business rescue practitioners reserve for themselves the right to amend a 
business rescue plan (and the creditor's claim reflected therein) unilaterally, after it 
had been adopted? In the instant matter, the practitioner sought to rely on such a 
right in denying the company's liability to the applicant. The practitioner claimed that, 
at the time of the business plan's initial adoption, the company was mistaken as to 
the applicant's claim, and that the plan had subsequently been amended to reflect 
the true state of affairs. 
In considering (1) and (2), the court provided an overview of variously conflicting 
case law. The court too set out the various principles of interpretation that had to 
guide its hand (see [38] – [53]), which included the following: the need to promote 
the spirit, purport and objects of the Bill of Rights in interpreting the provisions in 
question, which called for, inasmuch as the provisions of s 133(1) might intrude upon 
the constitutional right of access to court, 'a generous construction' which limited 
such intrusion; and, as was clear from the Act itself, the importance of 
striving towards an interpretation that allowed for the speedy, cost-effective and 
efficient implementation of an adopted rescue plan and the timeous completion of 
the business rescue process. 
As to (1), held that it was not necessary that, in each and every matter in which leave 
of the court was required, such leave had to be sought and obtained by way of a 
formal application; or that such leave, of necessity, had always to be sought by way 
of a separate, prior application. What would be required would depend on the 
circumstances of each particular matter. It would in each case be a matter for the 
court's discretion, to be exercised judicially on the basis of considerations of fairness 
and the interests of justice. Where the facts of a particular matter dictated that, prior 
to commencing with certain legal proceedings, a court should impose certain terms 
and conditions, it would obviously be sensible and proper to approach the court for 
the necessary leave and guidance in this regard, before such proceedings were 
commenced. However, there might well be instances where it would be appropriate, 
fair and convenient to obtain the court's leave in one and the same matter, by way of 
an interim order, before the main application or action itself was heard, and the relief 
sought therein was granted. Examples would include instances where proceedings 
had to be launched as a matter of urgency, or where the facts and circumstances 
relevant to the principal application were inevitably going to have to be dealt with in 
any interlocutory application for leave to launch such application. The present matter 
was one falling into such category of cases. Such application could properly be 
made as a part of the principal matter and could be heard in limine prior to the 
commencement thereof, without doing violence to the provisions of the section.  
As to (2), held that there was no justification in holding that such proceedings were 
not of the kind covered by s 133(1). It could never have been the intention of the 
legislature to exclude any and all legal proceedings that dealt with the adoption or 
implementation of a business plan, from the requirement of the consent of the 
business rescue practitioner or the leave of the court.  
As to (3), held that the Act prohibited business rescue practitioners from reserving for 
themselves the right to amend a business rescue plan that had been adopted. Any 



other interpretation would make nonsense of the process provided for in the Act 
whereby control over the rescue proceedings — in particular the approval, 
amendment and rejection of the proposed business rescue plan — was to be 
exercised by democratic majority vote of the creditors and affected parties. And any 
other interpretation would allow the business rescue practitioner to unilaterally 
reduce or compromise creditors' claims to their prejudice (or even perhaps to 
increase certain claims at the expense of others), thereby exposing the whole 
process to uncertainty and possible corruption.  
Application granted. 
 

FRIEDRICH AND OTHERS v SMIT NO AND OTHERS 2017 (4) SA 144 (SCA) 

Administration of estates — Accounts — Liquidation and distribution account — 
Objections — Master refusing to sustain objection — Appeal against his decision — 
Nature of appeal given by s 35(10) — Administration of Estates Act 66 of 1965, s 
35(10). 
 
Appellants objected to the inclusion in a liquidation and distribution account of a 
surviving spouse's claim for maintenance. The master declined to direct its removal, 
and the appellants applied to set aside his decision under s 35(10) of the 
Administration of Estates Act 66 of 1965. The High Court's conclusion, and the 
conclusion of the full court on appeal, was that the claim was justified. 
On appeal to the Supreme Court of Appeal, the first issue was the nature of the 
appeal given by s 35(10). Held, that it was an appeal in the wide sense, where the 
court could consider the matter afresh and make any order it deemed fit (see [14]). 
The second issue was whether the surviving spouse had proved she needed 
maintenance. Held, that she had not (see [17], [21]). 
Appeal upheld (see [22]). 
 
WISHART NO AND OTHERS v BHP BILLITON ENERGY COAL SOUTH AFRICA 
(PTY) LTD AND OTHERS 2017 (4) SA 152 (SCA) 

Company — Winding-up — Claims — Late proof — Part of s 44(1) allowing court or 
master to give leave for late proving of claim, applying in winding-up — Insolvency Act 
24 of 1936, s 44(1). 
Company — Winding-up — Claims — Expungement — Whether person may bypass 
s 407 and approach court directly to expunge claim — Companies Act 61 of 1973, s 
407. 
In their particulars of claim, fourth and fifth appellants had sought the High Court's 
leave under s 44(1) of the Insolvency Act 24 of 1936, to prove a late claim in the 
winding-up of second respondent. The respondents raised an exception which was 
upheld. 
On appeal in the Supreme Court of Appeal, the issue was whether the part of s 44(1) 
allowing the court or the master to give leave for the late proving of a claim, applied 
in windings-up. Held, that it did.  
Upholding of the first exception reversed (see [30]). 
Fourth and fifth appellants had also claimed the expungement of a claim in the 
liquidation and distribution account. The respondents had again 
successfully excepted (see [17], [19]). 



The issue on appeal was whether a party could bypass s 407 of the Companies Act 
61 of 1973 and approach a court directly to expunge a claim. Held, that it could not: 
the section gave the power of expungement to the master alone; and only when he 
had made a decision in its exercise, could a person approach a court to review it. 
Appeal against the upholding of the second exception dismissed 
 
BODY CORPORATE OF EMPIRE GARDENS v SITHOLE AND ANOTHER 2017 
(4) SA 161 (SCA)  

Insolvency — Compulsory sequestration — Provisional sequestration — Facta 
probanda — Advantage to creditors — Application by body corporate of sectional title 
scheme for compulsory sequestration of members in arrears with levy payments — 
Body corporate must prove pecuniary benefit to general body of creditors — 
Insolvency Act 24 of 1936, s 10(c). 
 
The court a quo dismissed an application by the body corporate of a sectional title 
scheme for the compulsory sequestration of two of its members who were in arrears 
with levy payments. This was on the basis that such an order would only benefit the 
body corporate and not the general body of creditors as required by s 10(1)(c) of the 
Insolvency Act 34 of 1936. 
On appeal to the Supreme Court of Appeal the body corporate argued that bodies 
corporate did not merely act to protect their own financial interests but had a 
statutory obligation to protect the interests of all the members who were prejudiced 
when a single member failed to pay their arrear levies. A deviation from the trite 
principle of concursus creditorum was therefore justified so that it would not be 
necessary for bodies corporate to prove actual or prospective pecuniary benefit to 
the general body of creditors. 
Held 
There was no basis for making a distinction between bodies corporate and other 
creditors. Accordingly, a body corporate of a sectional title scheme applying for the 
compulsory sequestration of its members was required to prove that the order of 
sequestration sought would be to the advantage of the general body of creditors, as 
contemplated in s 10(c) of the Insolvency Act 24 of 1936.  
LOEST v GENDAC AND ANOTHER 2017 (4) SA 187 (GP) 

Company — Shares and shareholders — Shareholders — Appraisal rights of 
dissenting shareholders — Demand for payment of fair value for shares — 
Determination of fair value — Access to information via PAIA, while not specifically 
precluded, would add unnecessary parallel process to s 164 procedure — Companies 
Act 71 of 2008, s 164; Promotion of Access to Information Act 2 of 2000, s 50.  
Company — Shares and shareholders — Shareholders — Appraisal rights of 
dissenting shareholders — Exercise of rights, while stripping him of certain rights 
associated with shares, not depriving him of status as shareholder — Companies Act 
71 of 2008, s 164.  
 
Section 164 of the Companies Act 71 of 2008 allows shareholders dissatisfied with 
proposed company resolutions to exit the company in return for fair value for their 
shares (the 'appraisal remedy'). The issue in the present case was whether an 
aggrieved shareholder, Mr Loest, could rely on the Promotion of Access to 
Information Act 2 of 2000 (PAIA) to exercise or protect his s 164 rights.  



Mr Loest, who was unhappy with majority resolutions adopted by the respondent 
companies, triggered s 164 and made a request under s 50 of PAIA † for access to 
company records that would enable him to determine fair value for his shares. He 
argued that access was 'required' for him to be able to determine fair value for his 
shares. (Section 164 does not allow a shareholder to approach the court for access 
to information to determine fair value, but he or she may ask the court itself to make 
such a determination (see [22]).) 
The companies first challenged Mr Loest's locus standi, arguing that he had been 
stripped of his shareholding by the exercise of his s 164 rights (s 164(9) provides 
that the shareholder exercising appraisal rights had 'no further rights in respect of 
those shares, other than to be paid their fair value'). They further argued that since s 
164 itself made provision for the valuation of shares by the court, he was barred from 
using s 50 of PAIA for that purpose. 
Held 
Section 164 did not deprive Mr Loest of his status as shareholder but 
merely removed other trappings and privileges associated with shareholding while 
he pursued his appraisal remedy. He was still a shareholder for the purpose of 
receiving fair value for his shares (see [13]). 
While s 164 did not inherently preclude a dissenting shareholder from pursuing 
outside remedies such as those under PAIA, the built-in protection s 164 afforded to 
dissenting shareholders meant that an applicant like Mr Loest could not make out a 
case under s 50 of PAIA that he 'required' the information for the exercise of his 
appraisal rights. Allowing a parallel process under PAIA would also add unnecessary 
costs and burdens for the company (see [39] – [40] and [43] – [46]). Application 
dismissed. 
 

FIDELITY SECURITY SERVICES (PTY) LTD v MOGALE CITY LOCAL 
MUNICIPALITY AND OTHERS 2017 (4) SA 207 (GJ) 
 
Appeal — Leave to appeal — Application — Effect — Suspension of decision — 
Whether competent to institute application for order that decision operate, on mere 
indication of intention to apply for leave to appeal — Superior Courts Act 10 of 2013, 
ss 18(1), (3) and (5).  
This case concerned, inter alia, s 18(1) of the Superior Courts Act 10 of 2013, which 
provides that 'the operation and execution of a decision which is the subject of an 
application for leave to appeal . . . [are] suspended pending the decision of the 
application . . . .' The facts, sequentially, were that applicant obtained a decision 
against first respondent; first respondent indicated it intended to apply for leave to 
appeal; applicant instituted an application for the decision to operate pending the 
application for leave to appeal (ss 18(1), (3) and (5)); first respondent lodged its 
application for leave to appeal; and the application for the decision to operate was 
heard (see [7] – [8]). 
The issue was whether an application for leave to appeal a decision had to 
be lodged, in order to institute an application for the decision to operate. Held, that 
lodgement was not required. A mere indication of intent to apply for leave to appeal 
was sufficient. 
Application granted. 
 



NELSON MANDELA BAY MUNICIPALITY v AMBER MOUNTAIN INVESTMENTS 
3 (PTY) LTD 2017 (4) SA 272 (SCA)  
 
Local authority — Municipal service charges — When payable — Meaning of 'rates 
payable as from start of . . . financial year' in Local Government: Municipal Property 
Rates Act 6 of 2004, s 13(1)(a). 
Local authority — Municipal service charges — When due and payable — Payable 
at start of financial year in sense that obligation to pay fixed then but only due when 
municipality advising payee by way of written account what portion thereof due — 
Local Government: Municipal Property Rates Act 6 of 2004, ss 12, 13(1)(a) and 26 – 
28. 
Local authority — Rates — Municipal clearance certificate — Only applying to rates 
due for two years preceding application — Local authority not entitled to withhold 
rates-clearance certificate until payment of rates for remainder of financial year after 
application for such certificate — Local Government: Municipal Systems Ac 32 of 
2000, s 118(1). 
 
Section 118(1) of the Local Government: Municipal Systems Act 32 of 2000 (the 
Systems Act) provides that registrars of deeds — 
   'may not register the transfer of property except on production to that registrar of 
deeds of a prescribed certificate . . . which certifies that all amounts that became due 
in connection with that property for . . . property rates and other municipal taxes, 
levies and duties during the two years preceding the date of application for the 
certificate have been fully paid'. [Emphasis added.] 
In line with its policy for issuing rates-clearance certificates under s 118(1) of the 
Systems Act, the Nelson Mandela Bay Municipality (the municipality) required the 
seller of immovable property, Amber Mountain Investments 3 (Pty) Ltd (AMI) to pay 
'the full amount which remains unpaid, inclusive of all instalments, for the remaining 
financial year'. AMI, in order to obtain the certificate, paid the full amount under 
protest and thereafter instituted a successful High Court action for reimbursement of 
the disputed portion. In that case, as in this one — the municipality's appeal to the 
Supreme Court of Appeal — the municipality relied on ss 12 and 13 of the Local 
Government: Municipal Property Rates Act 6 of 2004 (see [7]) which it said made it 
plain that an owner's obligation was to pay one annual property rate and that such 
liability arose, and was fixed, on the first day of the municipality's financial year. 
Accordingly, so the argument went, once its financial year commenced, AMI became 
liable to pay the rates fixed for that financial year, so that the municipality was 
entitled to withhold the rates clearance certificate until it had received payment of 
rates for that financial year. 
Held, as to when a property rate became due and payable 
The collection of rates formed part of a municipality's budget and so must be 
determined before the financial year commenced. It was only once the rate was 
determined that a municipality could estimate its income for the financial year and 
could prepare its budget in accordance with that projected income. This was why s 
12(1) of the Rates Act stipulated that a municipality had to levy a property rate for a 
financial year; and s 12(2) that the levying of rates formed part of a municipality's 
annual budget process.  
In terms of s 13(1)(a) of the Rates Act, a rate became 'payable as from the start of a 
financial year'. The phrase 'as from' as opposed to the word 'on' was significant — 



'as from' denoted the commencement of a period while the word 'on' specified a 
particular date. The words 'as from' must be interpreted to mean that the rate was 
payable within the period of the financial year and not at its commencement; and 
'payable' must be interpreted narrowly to mean that the rate was fixed for the 
financial year, and not that it was also payable at the same time.  
The Act distinguished between what was 'due' and what is 'due and payable'. In 
terms of s 13, the rate became payable (in the sense of the obligation to pay arising 
at that stage) 'as from the start of a financial year'. Section 26 empowered a 
municipality to determine when the rate was due. The Rates Act allowed for rates to 
be recovered either on a monthly basis or annually at the election of the owner (ss 
26 – 28). In respect of both payment options, it was the municipality that determined 
and advised the payee by way of written accounts of the date on which and of the 
amount of rates that were due (s 27). Put differently, a portion of the debt in respect 
of rates became due from time to time. The municipality's argument, that the 
determination of an annual property rate was indicative of an intention that a single 
rate for the entire year was payable at the start of each financial year, therefore 
could not be sustained.  
Held, as to whether the municipality was entitled to withhold the rates 
clearance certificate until it had received payment of rates for that financial 
year 
Section s 118(1) only applied to payment of debts preceding the date of application 
by two years, so that insofar as the municipality's policy would include debts incurred 
after application was made, it was inconsistent with s 118(1) and therefore ultra vires 
and void. The clear intention of the legislature was to limit the period in s 118(1) to 
two years preceding the date of application for the certificate. Section 3 of the Rates 
Act empowered a municipality to make a rates policy that was 'consistent' with the 
Act. Insofar as the municipality's rates policy included the settlement of debts 
incurred after the date of application for a clearance certificate, it was inconsistent s 
118(1) and therefore ultra vires and void. The appeal would therefore be dismissed 
with costs.  
Firstrand Bank Ltd v KJ Foods CC (in business rescue) [2017] 3 All SA 1 (SCA) 

Company law – Business rescue – Companies Act 71 of 2008 – Whether a vote by a 
creditor against the adoption of a proposed business rescue plan should be set aside 
– Section 153(7) provides for a court to set aside the vote on a business rescue plan, 
on application, if the court is satisfied that it is reasonable and just to do so – A court 
must first determine whether or not the vote was inappropriate and if so, invoke the 
provisions of section 153(7). 

Words and phrases – “inappropriate” – Section 153(7) of the Companies Act 71 of 
2008 provides for a court to set aside the vote on a business rescue plan, on 
application, if the court is satisfied that it is reasonable and just to do so, and a court 
must first determine whether or not the vote was inappropriate and if so, invoke the 
provisions of section 153(7) – Dictionary definition of “inappropriate” referring to 
something being unsuitable, improper, wrong, inadvisable, misguided, undesirable, 
misplaced. 
The respondent was a business which experienced financial distress at the end of 
2012. In 2013, a resolution was taken to place it under business rescue. Two business 
rescue practitioners were appointed, and business rescue commenced on 17 July 
2013. Following the first meeting of creditors a business rescue plan was published, 



but that plan was revised in the light of new claims that had not been included in the 
initial rescue plan. A second meeting of creditors took place on 10 October 2013 to 
discuss and vote on the revised business rescue plan. That meeting was adjourned 
and after certain adjustments were made, a final business rescue plan was published 
on 21 November 2013. At the third meeting of creditors the appellant held a voting 
interest of 29,81% and the remainder of the creditors held a voting interest of 70,19%. 

When no further amendments were made to the business rescue plan and no new 
proposals were made, the creditors proceeded to the voting stage. All the creditors in 
attendance at the meeting voted in favour of the business rescue plan except the 
appellant who voted against its adoption. Section 152(2) of the Companies Act 71 of 
2008 requires 75% of the creditors voting interest to vote in favour of the business 
rescue plan for it to be adopted. The requisite 75% of the creditors voting interests 
was not obtained with the result that the final business rescue plan was rejected. 

The business rescue practitioners regarded the vote of the appellant as 
inappropriate and brought an application in terms of section 153 of the Act, seeking 
the setting aside of the vote by the appellant. The success of that application led to 
the present appeal. 
Held – Section 152(2) of the Companies Act states that in a vote for the proposed 
business rescue plan same will be approved on a preliminary basis it was supported 
by the holders of more than 75% of the creditors’ voting interest that were voted; and 
the votes in support of the proposed plan included at least 50% of the independent 
creditors’ voting interest, if any, that were voted. Section 153(7) provides for a court to 
set aside the vote on a business rescue plan, on application, if the court is satisfied 
that it is reasonable and just to do so. A court must first determine whether or not the 
vote was inappropriate and if so, invoke the provisions of section 153(7). The court’s 
discretionary powers afforded by section 153(7) become applicable once the 
jurisdictional fact of inappropriateness has been found or established. In order to 
determine the meaning of the word “inappropriate” the intention of the Legislature must 
be determined by giving the word its ordinary grammatical meaning which the context 
dictates. The dictionary definition of “inappropriate” refers to something being 
unsuitable, improper, wrong, inadvisable, misguided, undesirable, misplaced. The 
Court noted section 7(k) which stipulates that the purpose of the Act is to provide for 
the efficient rescue and recovery of financially distressed companies in a manner that 
balances the rights and interests of all relevant stakeholders. The word “inappropriate” 
referred to an act which unduly undermined the achievement of the purpose of the Act, 
as stipulated in section 7(k). Any vote which unduly undermined the achievement of 
the rescue of a financially distressed company would be inappropriate. 

The facts showed that the appellant would receive the same amount in the event of 
business rescue, as it would should the respondent be liquidated. Furthermore the 
business rescue had certain obvious advantages to other affected persons. The facts 
of the case satisfied the Court that it was reasonable and just that the vote on the 
business rescue plan should be set aside. The appeal was thus largely dismissed. 

 
De Sousa and another v Technology Corporate Management (Pty) Ltd and 
others [2017] 3 All SA 47 (GJ)  



Company law – Action by minority shareholders in company – Section 252 of the 
Companies Act 61 of 1973 – Providing remedy for members of a company in case of 
oppressive or unfairly prejudicial conduct – A member seeking relief must show that 
the conduct complained of is unfairly prejudicial, unjust or inequitable to that member 
or to some part of the members – Section 252(3) confers a wide discretion on the 
court to do what is considered fair and equitable in all the circumstances of the case, 
to put right and cure the unfair prejudice which a shareholder has suffered. 
The plaintiffs, who were minority shareholders in the first defendant company (“TCM”), 
sought relief in terms of section 252 of the Companies Act 61 of 1973. Other 
shareholders in the company were the second and third defendants and a family trust 
controlled by the fourth defendant. 

TCM was founded in 1987 by the first plaintiff (“De Sousa”) and the second 
defendant (“Cornelli”) who then held equal status within the company and contributed 
substantially to the running of the business. The second plaintiff (“Diez”), third 
defendant (“Da Silva”) and fourth defendant (“Hassim”) joined the company in 1987, 
1989 and 2004 respectively. A formal shareholders’ agreement regulating the 
relationship between the shareholders, was only entered into for the first time on 29 
June 2005, some eighteen years after TCM’s incorporation. Simultaneously with the 
conclusion of the shareholders’ agreement, a sale of shares agreement was entered 
into between Hassim and the remaining shareholders of TCM, in terms of which 
Hassim purchased 25,1% of the issued share capital of TCM from the remaining 
shareholders. Hassim subsequently was unable to pay the purchase consideration in 
respect of the shares acquired by him, and Cornelli attempted to assist him to pay for 
the shares. Those attempts gave rise to fundamental disputes between the plaintiffs 
and Cornelli, with the plaintiffs opposing Cornelli’s proposals on the ground that they 
unduly favoured the trust and/or Hassim’s financial position at the expense of TCM 
and the other shareholders. The plaintiffs asserted that because of their resistance to 
the attempts made to assist Hassim to pay for his shares, Cornelli repeatedly criticised, 
belittled, humiliated and persecuted them in the presence of other directors, 
shareholders and employees. 

The relationship between De Sousa, Diez and Cornelli continued to deteriorate, 
culminating in the dismissal of De Sousa on grounds of poor work performance and 
the deployment of Diez to manage TCM’s Namibia branch. Diez subsequently 
resigned. 

In their particulars of claim, the plaintiffs sought an order directing TCM or Cornelli 
and Da Silva, each in proportion to his or its existing shareholding, to purchase the 
shares of the plaintiffs, and ancillary relief. 
Held – The two issues for determination were whether the plaintiffs were entitled to 
relief under section 252 of the Companies Act and, if so, what the appropriate 
consideration was that should be paid for the plaintiffs’ shares. The plaintiffs’ case 
was that Cornelli, acting alone, alternatively supported by Da Silva and Hassim, had 
conducted himself in the manner set out in the particulars of claim and thereby 
brought about a state of affairs which was unfairly prejudicial and inequitable to the 
plaintiffs. Accordingly, the plaintiffs contended that it would be just and equitable for 
their shares in TCM to be purchased as set out in their particulars of claim. 

Section 252 established a remedy for members of a company in case of oppressive 
or unfairly prejudicial conduct. A member seeking relief must show that the conduct 



complained of is unfairly prejudicial, unjust or inequitable to that member or to some 
part of the members. The test for unfair prejudice is an objective one. The question 
asked generally is whether a reasonable bystander observing the consequences of 
the conduct complained of, would regard it as having unfairly prejudiced the plaintiff’s 
interests. The Court considered what would constitute fairness or unfairness. 

The court’s jurisdiction to make an order does not arise until the statutory criteria 
have been satisfied. The plaintiff bears the onus of satisfying the court that the 
particular act or omission has been committed, or that the affairs of the company are 
being conducted in the manner he alleges; and that such act or omission or conduct 
of the company’s affairs is unfairly prejudicial, unjust or inequitable to him or to some 
part of the members of the company. Conduct which adversely affects or is detrimental 
to the financial interests of a member is justiciable under the section. Thus relief may 
be claimed where it can be shown that the value of a member’s shareholding in a 
company has been seriously diminished or jeopardised by reason of unfair, unjust or 
inequitable conduct on the part of those who have control of the company. A form of 
unfair prejudice of particular relevance in the instant case arises where a minority 
shareholder who has a right or legitimate expectation to participate in the management 
of the company is excluded from so doing by the majority without a reasonable offer 
or arrangement being made to enable the excluded shareholder to dispose of his 
shares. The prejudicial inequity or unfairness lies not in the legally justifiable exclusion 
of the affected member from the company’s management, but in the effect of the 
exclusion on such member if a reasonable basis is not offered for a withdrawal of his 
or her capital. The right of a shareholder to manage the affairs of a company is usually 
derived from the articles of association or agreements between the shareholders, but 
the relationship between a company’s members may give rise to a legitimate 
expectation to participate in the company’s management. The test for determining 
whether conduct is unfair or not requires a balancing of all the interests involved in the 
light of the history and structure of the company and in terms of the policies underlying 
section 252 and the Act; the duties of directors; the rights and duties of a majority 
shareholder in relation to a minority shareholder, and the agreements or 
understanding outside the articles which may give rise to legitimate expectations. 

Section 252(3) confers a wide discretion on the court to do what is considered fair 
and equitable in all the circumstances of the case, to put right and cure the unfair 
prejudice which a shareholder has suffered. 

On an examination of the conduct of the parties and the evidence, the Court 
concluded that Cornelli and the remaining shareholders of TCM had failed or refused 
to engage in bona fide discussions or negotiations with the aim of permitting the 
plaintiffs to dispose of their shares at a fair value and without resort to litigation. The 
defendants had not made a fair or proper offer to purchase the plaintiffs’ shares, 
which unfairly prejudiced the plaintiffs. 

The principal complaint of the plaintiffs was that since about 2008 Cornelli and the 
remaining shareholders had intentionally or recklessly conducted the affairs of TCM in 
such a way as to diminish or jeopardise the value of the plaintiffs’ shares and to reduce 
the dividends and other financial benefits payable to them. Furthermore, on a proper 
conspectus of the evidence, the Court found that the affairs of TCM had been 
conducted in a manner that was unfairly prejudicial, unjust and/or inequitable to the 



plaintiffs as members of TCM. Having proven the prejudicial conduct alleged in their 
particulars of claim, the plaintiffs were entitled to relief in terms of section 252. 

Regarding costs, the Court held this to be a case in which costs ought to be awarded 
against the second to fifth defendants on a punitive scale due to their obstructive 
approach to the litigation, and their wrongful use of TCM’s funds to resist the present 
proceedings. 

TCM was directed to the purchase the plaintiffs’ shares. The Court ordered that a 
referee be appointed to determine the value of the shares. 
 

Maroos v GCC Engineering (Pty) Ltd  

(36777/2017) [2017] GP (15 June 2017)  

An application for business rescue suspends the powers of provisional 
liquidators in a winding up and revests the property of the company in the 
director of the company. 

The court appointed a manager of the company with the powers and capacity 
of a director of the company, to manage its business affairs from date of the 
court order until date of finalization of the pending application for the business 
rescue of the company, the manager is to provide security to the satisfaction 
of the Master of the High Court for the proper performance of his duties, he 
may not dispose of any assets of company without the written consent of the 
Master or the consent of the Court, he is ordered to provide the Court hearing 
the business rescue application with a full report of his management of the 
company, and with specific detail as to the possibility of the company being 
rescued as a result of business rescue proceedings. 

At the time of the hearing of the application, the relevant business rescue application 

had been lodged and served. (Par [2]) 

Section 131 (6) of the Companies Act 71 of 2008, reads as follows: "If liquidation 
proceedings have already been commenced by or against the company at the time 
an application is made in terms of subsection (1), the application will suspend those 
liquidation proceedings until - 

a)  The court has adjudicated upon the application; or 

b)  The business rescue proceedings end, if the court makes the applied 
for". 

The court was also referred to the provisions of section 361 of 1973 Companies Act, 

which provides that the First Respondent's property shall be deemed to be in the 

custody and under the control of the Master until a provisional liquidator has been 



appointed and has assumed office, If the office of liquidator is vacant, or if the 

liquidator is unable to perform his duties, the property of the company shall be 

deemed to be in the custody and under the control of the Master. (Par [7]) 

In PMG Motors Kyalami Pty (Ltd) v First Rand Bank Ltd 2015 (2) SA 634 (SCA) at p. 

640 C the following was said: "Further, in terms of the business rescue provisions of 

the new Companies Act 71 of 2008, a company in liquidation may be placed under 

business rescue by the court. Once an application to do so is launched. the 

liquidation is suspended until it is finalized. If an order is granted. the liquidation is 

suspended until the business rescue proceedings come to an end. During the time 

the liquidation is suspended, the company will resume trading so as to enhance the 

possibility of the business being rescued". (Par [9]) 

Adv Tienie Cronje made the following remarks concerning this case: “. [Remark: It 
is not clear how the court would be able to avoid an abuse of proceedings in 
the time between the filing of the application and the hearing of the application 
by the court. It has been suggested that the Master could direct the Sheriff in 
terms of Regulation 2 of the Regulations in terms of Section 15 of the 
Companies Act, 1973 (Act 61 of 1973) For the Winding-Up and Judicial 
Management of Companies to attach movable assets and take care of animals, 
if any, and deposit cash, if any, with the Master. This regulation applies in 
respect of the assets of a “company in liquidation”. Section 361(2) which vests 
assets in the Master applies “in any winding up of a company”. The court 
notes that the complete process of winding-up or liquidation of a company is 
suspended by the application for business rescue proceedings. Why does this 
not include vesting in the Master (and attachment by the Sheriff)? Why would 
the liquidators be suspended but not vesting in the Master and attachment by 
the Sheriff? It also seems that the provisional liquidator would not be able to 
recover any costs incurred or remuneration earned. Where liquidation lasted 
for a long time the costs could be considerable.] 26 

A Melamed Finance (Pty) Ltd (in liquidation) v Harris 

(2016/A5028) [2017] GJ (23 June 2017) 

Evidence tendered at an enquiry in terms of section 417 of the Companies Act 
61 of 1973. 

The absence of other corroborating documentation does not dent the effect of 
the acknowledgement at the enquiry. That acknowledgement is sufficient proof 

                                                             
26 See Saripa Insolvency Update 3 of 2017 
 



of the claim. 

The appellant claimed a loan agreement existed between the appellant and the 
respondent, and that the sum of R8,004,697.96 was due and repayable. To 
substantiate that claim the appellant relied wholly on the respondent's admissions in 
the section 417 enquiry. (Par [4]) 

One part of the judgment of the court of first instance deals with the admissibility of 
the section 417 enquiry evidence but did not conclude that the evidence was 
inadmissible. Indeed, no challenge to its admissibility was raised by the parties and 
both cited extensively from that body of evidence. No objective grounds exist upon 
which to question the accuracy or reliability of the transcript. That part of the 
judgment is a tangent which does not require further attention. The sole remaining 
consequence of the exploration of that issue by the court a quo seems to have been 
the notion that the 'weight' of that evidence had to be assessed carefully. It is not 
obvious precisely what point is sought to be made, as such an approach would apply 
to all evidence, regardless of source. There is no special cautionary rule about 
testimony garnered in a section 417 enquiry. The 'careful assessment' was also said, 
in the judgment, to require examination of the implications of 'lacunae' in the 
transcript. It is not apparent that any lacunae exist and the judgment does not 
describe what supposedly was omitted. (Par 5.1) 

It is plain that the approach of the court a quo to deciding a matter on affidavit was 
misconceived. The Court seems to have thought it was appropriate to speculate on 
whether the allegations in the answering affidavit were more probable than those in 
the founding affidavit. The proper approach is set out in Plascon -Evans Paints Ltd v 
Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (AD) at 634F- 635A. Also, the 
subsequent caution issued by Harms JA in NDPP v Zuma 2009 (2) SA 227 (SCA) is 
apposite: 

'[26] Motion proceedings, unless concerned with interim relief, are all about 
the resolution of legal issues based on common cause facts. Unless the 
circumstances are special they cannot be used to resolve factual issues 
because they are not designed to determine probabilities. It is well established 
under the Plascon-Evans rule that where in motion proceedings disputes of 
fact arise on the affidavits, a final order can be granted only if the facts 
averred in the applicant's ... affidavits, which have been admitted by the 
respondent ..., together with the facts alleged by the latter, justify such order. 
It may be different if the respondent's version consists of bald or 
uncreditworthy denials, raises fictitious disputes of fact, is palpably 
implausible, far-fetched or so clearly untenable that the court is justified in 
rejecting them merely on the papers. The court below did not have regard to 
these propositions and instead decided the case on probabilities without 
rejecting the NDPP's version.' (Par 5.3.2) 

The pleaded claim is that a determined sum was lent to the respondent and it now 
due and payable. The evidence tendered for that allegation is the testimony of the 



respondent who said exactly that in the section 417 enquiry. (Par [12]) 

There is no sound reason not to rely on oral acknowledgement of a debt. Moreover, 
the respondent supplied a schedule attached to his answering affidavit listing the  
transactions between the appellant and him, totalling a sum owed to the appellant by 
him which is exactly the sum claimed. The absence of other corroborating 
documentation, assuming it existed, does not dent the effect of the 
acknowledgement. (Par [14]) 

The preliminary argument is made that the deponent to the founding affidavit is a 
liquidator who has no personal knowledge of the underlying transactions. Obviously, 
she could not have such knowledge, and nor does she purport to say so. What the 
deponent has done is marshal the facts assembled in the liquidation process, which 
are facts with which she is required to acquaint herself and which include the 
admissions, under oath, by the respondent as already described above. The 
contention is, under such circumstances, misdirected. (Par [17]) 

Set off cannot apply to the indebtedness of a third party to the respondent as regards 
an indebtedness of the respondent to the appellant. At best, for the respondent, if the 
third promised to pay part of the respondent's debt to appellant, then the appellant 
shall have to enforce that obligation against that party. He could have joined the 
person as a third party. He did not. He is not relieved of his obligations to the 
Appellant. (Par [21]) 

The contention is that a creditor who violates section 11 of the Banks Act 94 of 1990 
by accepting or soliciting deposits without being a registered financial institution 
cannot enforce a debt. This is incorrect. The very argument was rejected in Gazit 
Properties v Botha & Others NNO 2012 (2) SA 306 (SCA) at [10]- [11]. (Par [23]) 

The appeal must succeed and the order dismissing the application must be set 
aside. (Par [25]) 

The appellant seeks punitive costs against the respondent on the basis that there 
was never a bona fide dispute about the indebtedness which he had admitted in the 
section 417 enquiry and at which time he had sought terms to pay. This is an 
appropriate submission in the circumstances. The answering affidavit was a 
constellation of meritless skittles tossed up to obscure the simple reality of an 
admitted obligation to pay. Its aim could only have been to gamble on securing a 
unjustified delay, Attorney and client costs are indeed called for. (Par [26]) 

Pieterse v Master of the High Court Cape Town  

Case No (4909/15) Western Cape Division 

Deduction of PAYE by liquidator of a company  



Awards in terms of the section 98A of the Insolvency Act to the preferent 
portion of claims of former employees due by a company for salaries and 
wages up to the commencement of the winding up, leave or holiday due to the 
former employees accrued up to the date of the commencement of the winding 
up and severance or retrenchment pay due to former employees as a result of 
termination of the contracts of employment in terms of section 38 of the 
Insolvency Act enjoy preference above PAYE deductions in terms of section 
99. 

The key issue for determination in this matter is whether paragraph 2 of the Fourth 
Schedule of the Income Tax Act No 58 of 1962 ("the Income Tax Act") applies to 
payments of awards made in terms of claims preferent pursuant to section 98A of 
the Insolvency Act No 24 of 1936 ("the Insolvency Act"). (Par 4) 

The Master sustained an objection and directed that· the joint liquidators amend the 
first liquidation and distribution account to include the payment of PAYE as an 
administrative expense on all remuneration earned by the employees of the 
company on the amount of R 9 580 319.12 made in terms of section 98A of the 
Insolvency Act. The Master further directed that if the said employees had already 
been paid, the applicants were directed to deduct all PAYE that would have been 
paid to CSARS out of their fees and lodge an amended first liquidation and 
distribution account within 14 days of the ruling. (Par 6.12) 

The order of preference in sections 95 to 104 of the Insolvency Act does not make 
provision for the deduction of employees' tax from preferent awards payable in terms 
of section 98A of the Act. (Par 10.3) 

The liquidators contend that the claims of CSARS are dealt with in order of 
preference and the order of preference does not provide for the collection of PAYE 
as a form of "super preference" as contended for by CSARS. (Par 11) 

CSARS approaches this matter on the basis that there is no incongruity between the 
statutory obligation of an employer to deduct PAYE from an employee's 
remuneration and the scheme of preferences prescribed by sections 95 to 104 of the 
Insolvency Act in respect of the concursus creditorum. According to CSARS while 
there is no specific reference in section 98A of the Insolvency Act to the application 
of the sections of the Income Tax Act, it is plain that the intention of the legislature is 
that section 98A of the Insolvency Act on the one hand and the applicable sections 
of the Tax Administration Act, are to be read together. (Par 12) 

In Van Der Merwe and Others v UTI South Africa Proprietary Limited and 
Others (11033/2014) [2014] ZA KZDHC 61 (17 December 2014) at par 12, the Court 
recognised the fundamental principle of insolvency law as follows: 

"The fundamental principle of insolvency law is that all creditors are subject to 
its provisions, save in exceptional cases where statutes specifically provide 
otherwise. This fundamental principle is given effect to in two ways. Firstly by 



the creation of a concursus creditorum in terms of which the claims and rights 
of all creditors of an insolvent company are determined as at the date of 
insolvency, with the result that one creditor is not entitled to improve its 
position in relation to others after the date of the concursus. Secondly, by 
ensuring that every asset belonging to the insolvent company is properly 
realised by its liquidator so that the proceeds can be distributed amongst the 
company's creditors in the order preference dictated by insolvency law and 
determined as at the concursus. So it is then that section 391 of the old 
Companies Act obliges a liquidator to recover "all the assets and property" of 
the insolvent company, "all" being a word of the widest possible import. (Par 
20) 

The legal principles as regards the approach to interpretation in such instances 
(where more than one provision must be interpreted) are well established: 

(a) According to the SCA where there is legislation dealing generally with a 
topic and, either before or after the enactment of that legislation, the 
legislature enacts other legislation dealing with a specific area otherwise 
covered by the general legislation, the two statutes coexist alongside one 
another, each dealing with its own subject-matter and without conflict. In both 
instances the general statute's reach is limited by the existence of the specific 
legislation. [Minister of Justice & Constitutional Dev v SA Litigation 
Centre 2016 (3) SA 317 (SCA) at par 102.] (Par 24) 

(b) In Minister of Defence & Military Veterans v Motau 2014 (5) SA 69 
(CC), in determining the breadth of two different statutes, the Constitutional 
Court assessed the ambit of the issues covered by each piece of legislation 
and ultimately found that they fell to apply concurrently. [At par 77.] It also 
reiterated the principle that statutes, where possible "must be read together". 
[At par 78.] (Par 25) 

(c) A fundamental tenet of statutory interpretation is that the words in a 
statute must be given their ordinary grammatical meaning, unless to do so 
would result in an absurdity. There are three important interrelated riders to 
this general principle, namely: 

 (i) Statutory provisions should always be interpreted purposively. 

 (ii) The relevant statutory provision must be properly 
contextualised; and 

 (iii) All statutes must be construed consistently with the Constitution, 
that is, where reasonably possible, legislative provisions ought 
to be interpreted to preserve their constitutional validity. This 
proviso to the general principle is closely related to the 
purposive approach referred to in (i). Cool Ideas 1186 CC v 
Hubbard and Another 2014 (4) SA 474 (CC) at par 28. (Par 
27) 



In considering the inter-relationship between the Insolvency Act and the Income Tax 
Act, the following issues are of relevance: 

First, when the Insolvency Act is considered as against the Income Tax Act, it 
is clear that the Insolvency Act regulates the order of preference on 
insolvency. The issue of preference on insolvency is not dealt with in the 
Income Tax Act. (Par 300 

Second, there is no acknowledgement or provision in the ranking of 
preferences for exceptions outside of the statutory straitjacket of sections 95 
to 104 of the Insolvency Act. On the contrary, the Insolvency Act suggests 
that its ranking of preferences apply without exception. If the Income Tax Act 
were to create a preference outside of the framework provided for under the 
Insolvency Act, it would have to do so in the clearest of terms. (Par (31) 

Third, while CSARS relies on the Fourth Schedule of the Income Tax Act, 
those provisions do not impose any such preference and nor do they indicate 
any intention to trump the carefully framed order of preference as provided for 
in the Insolvency Act. In Cooper v Die Meester 1992(3) SA 60 CA) at page 
82, it was held that sections 96(1) to 102 contain an exhaustive list of priorities 
of statutory preferences on insolvency, and that there is no room in that list of 
order of preferences for a preference that is not expressly stated therein. (Par 
31) 

Fourth, it is not insignificant that sections 98A to 100 of the Insolvency Act 
were introduced by amendment of the Insolvency Act by Act 22 of 1998. Prior 
to the amendment, claims by CSARS (section 99) were given preference to 
salaries and wages. After the amendment, the order was reversed. The 
consequence of this amendment is that preference under certain statutory 
obligations, including under the Fourth Schedule, now ranks below the 
preference in respect of salary/wages of former employees. To this end, the 
legislature expressly provided for a possible claim that CSARS may have as a 
creditor in respect of PAYE, which it provided for under section 99. The effect 
of the argument advanced by CSARS is that this ranking would have to be 
altered. In fact, it would have the effect of rendering section 99(1)(b)(iv) 
superfluous. The ranking of claims (with due regard to the legislative 
amendment), shows that the legislature has identified the interests of 
employees as ranking above other claimants. It did so with due regard to the 
special protection that employees are afforded. (Par 32) 

As regards the reference to an employer, on the express wording of paragraph 2 of 
Part II of the Fourth Schedule, it is apparent that it relates to an employer paying 
salaries or wages and that such employer includes a trustee in insolvency. However, 
when read in light of paragraph 5(3), it appears that the structure is designed to cater 
for a situation where there is an ongoing relationship of employment. For instance, 
where a trading company, with employees is liquidated and prior to its liquidation, it 
withheld PAYE both from previous salaries paid and from salaries that it was about 



to pay; after liquidation, the liquidators elect to retain the service of the employees 
and their employment contracts continue. (Par 35) 

In LDR Van Der Merwe and Another v The Master and SARS (44677/2014) 
(Gauteng Division), the Court also found that the Insolvency Act determines the 
precedence of distribution in terms of sections 95 to 104 and concluded that the 
applicants were not obliged to withhold any amounts in respect of PAYE when 
making awards or distributions to former employees in terms of section 98 of the 
Insolvency Act. (Par 45) 

CSARS contends that the remuneration and other amounts owing to the employees 
only became payable after liquidation. On the evidence, this contention is not borne 
out in that the founding affidavit avers that the awards of R 9 580 319,12 pertains to 
the preferent portion of claims of former employees due by the company for salaries 
and wages up to the commencement of the winding up, leave or holiday due to the 
former employees accrued up to the date of the commencement of the winding up 
and severance or retrenchment pay due to former employees as a result of 
termination of the contracts of employment in terms of section 38 of the Insolvency 
Act. (Par 46) 

Paragraph 3(2) of Part II to the Fourth Schedule provides as follows: "The provisions 
of paragraph 2 shall apply in respect of all amounts payable by way of remuneration, 
notwithstanding the provisions of any law which provide that any such amount shall 
not be reduced or shall not be subject to attachment." While this may suggest that 
the Income Tax Act trumps the Insolvency Act, on balance and with regard to the 
aforementioned factors it does not do so. In particular, this provision cannot have the 
effect of the Income Tax Act taking precedence over the Insolvency Act in 
circumstances where the Income Tax Act does not, in any way, regulate preference 
on insolvency. (Par 47) 

The position as regards the payment of PAYE on insolvency is governed by the 
Insolvency Act. In light of this conclusion, the Master’s decision is reviewed and set 
aside. (Par 49) 

Kalianjee NO and Another v Ramlotan and Others 

(22478/2013) [2017] GJ (7 March 2017) 

Property transferred by sheriff after provisional sequestration in terms of sale 
in execution 

The court set aside the transfer of the property even though the sheriff did not 
receive notice of the sequestration. The value of the property was more than 
the proceeds of the sale by the sheriff. 

During May 2012 Nedbank obtained a judgment against the second respondent. On 
the 23rd of October 2012 the sale in execution of the property was held and the first 



respondent purchased the property on that date. On the 30th of November 2012 an 
urgent application was launched for the provisional sequestration of the second 
respondent. It was a friendly sequestration by her brother. On the 11th of December 
2012 the provisional sequestration of her estate was granted and on the 29th of 
January 2013 the property was transferred into the name of the first respondent, and 
on 4 February 2013 the second respondent's estate was finally sequestrated. (Par 
[5]) 

The problem that arises quite clearly is that the provisional sequestration was 
granted prior to the transfer of the property into the name of the first respondent. It is 
common cause that the first respondent is currently the owner of the property, that it 
was a bona fide innocent third party purchaser of the property and had no knowledge 
of the sequestration proceedings. It is also common cause that no caveat was 
registered against the transfer of the property. (Par [6]) 

The sequestration did not come to the notice of the appropriate sheriff, because as 
soon as the sheriff or messenger whose duty it is to execute any judgment given 
against an insolvent becomes aware of the sequestration of the insolvent's estate, he 
has to stay that execution unless the court directs otherwise. That process of 
execution would also include the process of transfer. In this case the sheriff did not 
become aware of it because no caveat was registered against the property. (Par 
[16]) 

The question to be decided is whether the concursus creditorum, brought about by 
the sequestration order, trumps everything. (Par [22]) 

The law as it stands must be applied . See Fourie and Another NNO v Edkins 
2013 (6) SA 576 (SCA); Simpson v Klein NO and Others 1987 (1) SA 405 (W); 
Syfrets Bank Limited and Others v Sheriff of the Supreme Court Durban 
Central and Another 1997 (1) SA 764 (D). There seems to be a set and well-
established practice as to what happens in matters such as this. (Par [23]) 

The concursus does take precedence in this matter and there is evidence which 
cannot be disputed that is the value of the insolvent's property. The trustees must be 
given an opportunity to have the sale set aside to try and resell the property. The 
original buyer will have its rights for loss of interest because the court ordered that 
the bondholder who received the proceeds of the sale must repay the money. The 
papers were served on the third respondent and they are not represented in these 
proceedings and I must assume they abide by the decision. The capital sum paid by 
the first respondent must be returned. (Par [24]) 

The court ordered as follows: 

1. The transfer of the property is set aside. 

2. The fifth respondent [Registrar of Deeds, Johannesburg] is directed to cancel the 
registration of the property in the name of the purchaser and to reflect the insolvent 
as the registered owner of the property. 



3. That the purchaser of property be authorised to sign all the necessary documents 
and should the first respondent fail or refuse to give effect to this order, then the 
parties must approach the court for the appropriate relief. 

4. The first respondent must pay the cost of the application. The cost shall include 
the cost of two counsel. 

5. The third respondent [Nedbank] is ordered to repay the surn of R2 390 000 to the 
first respondent within seven days of date of this order. (Par [27]) 

Verso Financial Services (Pty) Limited v Burger and others [2017] JOL 38148 
(WCC) 

Company law – Appointment of directors – Articles of association – Shareholders’ 
agreement 

The lawfulness of the appointment, by majority shareholders, of four directors of the 
seventeenth respondent (“the company”) was at the heart of the present case. 

The Companies Act 71 of 2008 (“the Act”) gave existing companies a two-year 
transitional period within which to manage their Memorandum of Incorporation (MOI) 
to bring it in line with the new Act. 

The appointment of the four directors as referred to above occurred while shareholders 
in the company were negotiating a new MOI as required by the Act. The MOI in place 
at the time was still the one comprising the old articles of association. 

Held that in terms of the articles of association, an unlimited number of directors could 
be appointed by the majority shareholders. However, the shareholders’ agreement 
allowed the applicant to appoint three directors, and the first and second respondents 
to each appoint one director. The lawfulness of the provisions of the articles of 
association was therefore placed in issue. 

A company’s articles of association constitute the MOI for purposes of the Companies 
Act. Where the relevant provisions in the shareholders’ agreement are in conflict with 
the articles of association, the latter takes precedence. 

Section 66(4)(b) of the Act was held to constitute a mandatory core provision requiring 
at least 50% of the directors to be elected by a majority of shareholders. Therefore, 
the majority shareholders were entitled to appoint the four directors in question, 
despite the provisions of the shareholders’ agreement. 
 

Sekgothe NO v Wesbank Limited [2017] JOL 36754 (GJ) 

Voidable dispositions-– Surrender of property prior to sequestration – Whether 
voidable disposition 

The applicant was the trustee in an insolvent estate. He sought a declaratory order 
that two vehicles formed part of the estate of the insolvent, as well as an order setting 
aside the surrender of the two vehicles to the respondent as improper dispositions in 
terms of sections 29, 30 and 31 of the Insolvency Act 24 of 1936. 

Between 2006 and 2008 the insolvent concluded two instalment sale agreements in 
which he acquired the vehicles from a car dealership. The respondent financed the 



transaction. The instalment sale agreements stated that the respondent would remain 
the legal owner and title holder of the vehicles until all amounts due under the 
instalment sale agreement had been paid in full. 

The applicant claimed payment of the amount for which the two vehicles were sold on 
the basis that the insolvent’s surrender of the vehicles to the respondent amounted to 
an impeachable disposition as contemplated in sections 29, 30 and 31 of the 
Insolvency Act 24 of 1936. 

Held that the questions to be determined were who the owner of the two vehicles was 
on the day the insolvent surrendered them to the respondent; whether the surrender 
of the constituted a disposition in terms of sections 29, 30 and 31 of the Insolvency 
Act 24 of 1936; whether the surrender occurred within the ordinary course of business 
of the respondent; and the effect of sections 83 and 84 of the Insolvency Act 24 of 
1936 in the transaction. 

The right that the insolvent held over the two motor vehicles was not that of ownership. 
He held a right in terms of the instalment sale agreement and accordingly that right 
stood to be defined subject to the provisions of the National Credit Act 34 of 2005. The 
Court found the provisions of section 84(1) of the National Credit Act 34 of 2005 not 
to apply in this case. 

It then turned to the claim based on sections 29, 30 and 31 of the Insolvency Act 24 
of 1936. In terms of all three sections, the applicant had to prove that the insolvent 
disposed of his assets. 

When the insolvent surrendered the motor vehicles to the respondent, he was doing 
so on the basis of the contractual relationship he and the respondent had created. 
That agreement read with section 1 of the National Credit Act 34 of 2005 did not 
transfer ownership of the two vehicles to the insolvent but granted him possession and 
use of the two vehicles. 

The Court found section 29 and the interpretation thereof in relation to the facts of this 
matter to be dispositive of the issues in the case. Section 29 placed the onus to prove 
disposition of the property by the insolvent to any person including the respondent and 
if the applicant succeeded in proving that, then the only way in which the respondent 
would succeed in avoiding such disposition being impeached was if he proved that the 
disposition was done in the ordinary course of the business and was not intended to 
prefer one creditor above another. The respondent managed to satisfy the Court that 
the disposition was not made with the intent to prefer one creditor above another. 

The application was accordingly dismissed. 
 

 
 

CASES 

Sass NO v Nenus Investments Corporation and Others (A488/2016) [2017] 
ZAWCHC 81 (15 August 2017) 



Dispositions-appeal- s 341 (2) of the Companies Act 61 of 1973 (‘the Act’)- every 
disposition of its property (including rights of action) by any company being wound-
up and unable to pay its debts made after the commencement of the winding-up, 
shall be void unless the Court otherwise orders 

CEMA Roller Shutter Doors CC (‘CC’) was finally liquidated on 18 December 
2012.  Initially, Messrs Daniel Terblanche and Leonard Mart were appointed as 
liquidators by the Master of the High Court on 29 November 2012. Appellant was 
then appointed as a third liquidator on 12 April 2013.  On 27 March 2014, the Master 
authorised a holding of a commission of enquiry into the affairs of the CC in terms of 
s 417 of the Act. On 10 May 2015 the initial two liquidators were removed from office 
by the Master and the appellant was appointed as the sole liquidator of the CC.   

From the records of the CC, it transpired that a range of dispositions were made 
after the commencement of the liquidation proceedings against the CC which were 
not repaid.  I shall examine the details thereof presently. 

However, to return to the chronology: on 11 December 2014 a settlement and sale 
agreement (‘the settlement agreement’) was entered into in respect of the sale of 
business and assets of the CC.  The parties to this agreement were the three 
liquidators acting on behalf of the CC, including the appellant, a new company AA 
Roller Shutter Doors (Pty) Ltd  (‘AA’) being the purchaser and the eleventh, twelfth 
and thirteenth respondents who were former members of the CC and were described 
in the agreement as the settling parties.  

The agreement provided for a total settlement amount of R 848 259, 00 to be paid to 
the liquidators which was made up of the sale to AA of the CC’s assets for a R 
150 000, 00 the sale of vehicles for R 341 623, 34, payment of the liquidators 
realisation costs in the amount of R 55 050, 83 and R 28 279,60 and payment of the 
sum of R 273 305,24 which was the sum remaining in the CC’s bank account as at 
30 October 2012.  The latter payment was made in terms of clause 4 of the 
settlement agreement which, inter alia read, that subject to the provisions of this 
agreement, the purchaser and the settling parties agreed to pay the sellers an 
amount of R 273 305, 24.   Clause 10.1 of the agreement is of particular 
significance.  It reads: 

‘This Agreement constitutes full and final statement of any claims which the 
Corporation and the Sellers may or may in the future have against the Purchaser 
and the Settling Parties on condition that all information and representations that it 
has received from the members of Cema Roller Shutter Doors CC pertaining to the 
corporation’s affairs is accurate and up-to-date.’ 

Subsequent to the conclusion of this settlement agreement, the appellant applied to 
the court a quo for certain dispositions to be declared void in terms of s 341 (2) of the 
Act and a further order that these dispositions be repaid by those respondents who 
had received payment thereof together with interest a tempore mora to the date of 
payment.  Appellant also prayed for an order that the eleventh, twelfth and thirteenth 
respondents, who were the former members of the CC, be declared jointly and 
severally liable with the other respondents, being the recipients, to the appellant for 
the indebtedness so claimed. 

For the purposes of this appeal the two key payments were an amount of R 
250 000.00 made to the first respondent on 5 November 2012 and a payment of R 



70 000 to the third respondent on 2 November 2012.  There were other payments 
made, which were the subject of the application before Savage J sitting in the court a 
quo.  Although the application in respect thereof did not prove successful, these 
claims appeared to have been settled.  Accordingly, the issue before this court is an 
appeal against the following part of the order granted by the court a quo: 

‘3. The disposition in the amount of R 250 000,00 made by CEMA Roller 
Shutter Doors CC to the second respondent, Nenus Investments CC (first 
respondent in this appeal), on 05 November 2012 is declared to be void in 
terms of the provisions of s 341 (2) of the Companies Act 61 of 1973. 

4. The disposition in the amount of R 70 000,00 made by CEMA Roller 
Shutter Doors CC to the second respondent, Mrs W Naidoo (third respondent 
in the appeal), on 2 November 2012 is declared to be void in terms of the 
provisions of s 341 (2) of the Companies Act 61 of 1973. 

5. No order is made for repayment of the sums set out in paragraphs 3 and 4 
above. 

6. The application against the twenty second to twenty fourth respondents 
(eleven to thirteenth respondent in this appeal) is refused with costs.’ 

  

The judgment of the court a quo 

[8] The court a quo found that neither the first nor the third respondents were party to 
the settlement agreement and hence the appellant’s claim in respect of these 
payments had not been settled.  The court found that initially loans had been made 
to former members of the CC by first and third respondents respectively who then 
lent the monies to the CC.  Accordingly, the legal relationship involving the first and 
third respondents were with the former members, eleven to thirteen 
respondents.   These former members were the true debtors. In a separate legal 
transaction they used the loaned money in an attempt to refinance the CC. 

[9] For this reason, the court a quo found that there was no legal obligation which the 
CC owed pursuant to these loans to either first or third respondents.   Thus the 
repayment by the CC of these loans to first and third respondents respectively in the 
circumstances meant that the payments fell foul of s 341 (2) of the Companies Act 
and were void.  

[10] However the court went on to say: 

‘On the material before this Court, I am unable to determine whether and to 
what extent full or part-payment has made by way of the payment made by 
the former members under the terms of the settlement agreement.  It follows 
that no determination is capable of being made as to amount to be repaid by 
the second and eleventh respondent o the current papers.’ 

[11] It is against the order made pursuant to this finding, namely that no order was 
made to repay the moneys received from the CC that the appellant has approached 
this court on appeal with the leave of the court a quo. 

  

The implications of s 341 (2) of the Act 



[12] Section 341 (2) of the Act reads thus: 

‘341 Disposition and share transfers after winding-up void 

(1)  … 

(2)  Every disposition of its property (including rights of action) by any 
company being wound-up and unable to pay its debts made after the 
commencement of the winding-up, shall be void unless the Court otherwise 
orders.’ 

[13] Relying on a passage from Blackman et al Commentary on the Companies 
Act at 14-15, Mr Ferreira who appeared on behalf of first, third and eleventh to 
thirteenth respondents, submitted that impeaching a transaction in terms of s 341 (2) 
of the Act and the subsequent vindication of the property concerned are two distinct 
steps in the process of recovery of the relevant assets.   In this connection 
Blackman et al write: 

‘The section does not provide for recovery of the property.  It merely renders 
the disposition void, and gives the court a discretionary power to order 
otherwise, i.e. to validate the disposition.  Thus, the appropriate remedy in 
respect of the invalidated disposition is a mater not regulated by the section 
and has to be determined by the general law.’ 

[14] Thus Mr Ferreira submitted that the appellant had made no case in his founding 
affidavit that entitled him to repayment on the basis of a specific cause of action, for 
example enrichment or another common law ground.  Accordingly, appellant was not 
entitled to claim repayment of the disposition merely because of a declaration of 
invalidity in terms of s 341 (2). 

[15] This argument was sourced in a decision of the Chancery Division in the United 
Kingdom In Re Leslie Engineers Co Ltd (in liquidation) [1976] 1 WLR 292 where 
Oliver J said of s 227 of the English Companies Act of 1948 (the equivalent of s 341 
(2) of the Act) that the section ‘says nothing about recovery; it merely avoids 
dispositions…’ at 298   

[16] The learned judge went on to say: 

‘What is the appropriate remedy in respect of the invalidated disposition is a 
matter not regulated by the statute and that has to be determined by the 
general law.  In order to succeed against the respondents, the liquidator does 
not necessarily have to demonstrate a transaction invalidated by s 227 for 
there may be claims to recover moneys paid on other grounds.  He does, 
however, have to show a right of recovery …’ 

[17] Following upon this decision, in Herrigel NA v Bond Roads Construction Co 
(Pty) Ltd and another 1980 (4) SA 669 (SWA) Lichtenberg J said at 680: 

‘It is true that s 341 (2) says nothing about the recovery of the void disposition 
but merely avoids the disposition itself.  The invalidation of a disposition of the 
company’s property and the recovery of the property disposed of are logically 
two distinct matters’ 

[18] Significantly this case dealt with the question of whether a void disposition, 
where a liquidator sought to recover payment from the recipient, ought to be 
validated.  Thus, the court was required to weigh up factors in favour of the validation 



of the disposition as well as considerations which dictated to the contrary.  Having 
considered these various factors, the court concluded thus: 

‘In my judgment plaintiff is entitled to the repayment of the void disposition, 
this being the relief claimed by him in this action, and such repayment must be 
ordered against first defendant.  Inasmuch as I have found that the disposition 
was and is void and have not, in the exercise of my discretion in terms of s 
341 (2) of the Companies Act, “ordered otherwise”, it, in my view, follows as a 
necessary corollary that the order prayed for in the action for the repayment of 
the void disposition must be made.  The case of action set out in the 
particulars of plaintiff’s claim, as amended, is that the disposition is void by 
virtue of the provisions of s 341 (2) of the Companies Act and that, therefore, 
first defendant, having received the disposition, is liable to repay it to 
plaintiff.  In view of my findings in this judgment plaintiff is, therefore, entitled 
to such repayment and it must, accordingly, be so ordered.’ 

[19] In Sackstein v Proudfoot SA (Pty) Ltd 2003 (4) SA 348 (SCA) the court referred 
to the Herrigel decision, supra and noted ‘similar to the English provision, s 341 (2) 
of our Companies Act gives the Court a discretion not to declare a disposition made 
after the commencement of winding up proceedings void’. (at 360) 

[20] However, there is a further finding in Herrigel which is at 681 B – D which is of 
particular relevance to the present dispute: 

‘In my judgment plaintiff is entitled to the repayment of the void disposition, 
this being the relief claimed by him in this action, and such repayment must be 
ordered against first defendant. Inasmuch as I have found that the disposition 
was and is void and have not, in the exercise of my discretion in terms of s 
341 (2) of the Companies Act “ordered otherwise”, it, in my view, follows as a 
necessary corollary that the order prayed for in the action for the repayment of 
the void disposition must be made.’ 

This finding finds favour in Excellent Petroleum (Pty) Ltd (in liquidation) v Brent Oil 
(Pty) Ltd 2012 (5) SA 407 (GNP) at para s 79 and 82, namely, absent a case for the 
validation of a transaction which has been declared void in breach of s 341(2) of the 
Act, a court should order repayment. 

  

Evaluation 

[21] In summary, the cases cited by Mr Ferreira deal with the question of whether a 
court should validate a disposition held to be void in terms of s 341 (2) of the 
Act.  The wording of s 341 (2) of the Act clearly provides for such a discretionary 
power.  It follows that, absent a discretion exercised in favour of validation, a 
transaction found to be void should hold the consequence that repayment must be 
made.   A court’s discretion is controlled only by the general principles which apply to 
every kind of judicial discretion; the court must decide what would be just and fair in 
the circumstances of the case bearing in mind the purposes of the 
subsection.  See Henochsberg on the Companies Act 71 of 2008 at APPI/24.  

[22] In general, a court would ordinarily refuse to validate a disposition where it was 
made, for example, with the object to securing an advantage to a particular creditor 
in the winding up which otherwise he or she would not have enjoyed or with the 



intention of giving a particular creditor a preference.   In the present dispute, it is 
clear that money was lent by the first and third respondents to the eleventh to 
thirteenth respondents, who then entered into a separate contract of loan with the 
CC.  

[23] Clearly the eleventh to thirteenth respondents owed R 250 000 and R 70 000 to 
first and third respondents respectively.   These obligations could not be discharged 
on their behalf by the CC.  By causing the CC to discharge these obligations, it 
concluded transactions which were in breach of s 341 (2) of the Act.  There is no 
basis offered by the Court a quo to exercise a discretion which would have validated 
these transactions and accordingly have resulted in an order by which repayment did 
not have to be made by first and third respondents respectively, nor, on these 
papers, could such a discretion have been exercised in favour of validation.  It is 
clear that the dispositions to first and third respondent made by the CC were 
exclusively for the benefit of the former members and thus in palpable breach of s 
341 (2) of the Act.  No possible basis for validation was or could be offered by first 
and third respondents. 

 The settlement with the former members 

[24] The second component of the appeal to this Court concerns the relief sought by 
the appellant as set out in his founding affidavit thus:   ‘The relief I seek against [the 
former members] is that they be declared jointly and severally liable to me with the 
first and third respondents’ by virtue of the fact that they cause payment which are 
here in claim.  In his replying affidavit, appellant develops his case: 

‘Respondents act of unlawfully and intentionally alternatively negligently and 
are liable jointly and severally to repay these monies…’  

[25] Central to this claim by the appellant is the nature of the settlement 
agreement.  Respondent claim that appellant was empowered to compromise any 
claim in terms of s 386 (4) (b) of the Act.  By entering into the settlement agreement, 
a compromise was affected, the agreement was enforceable and any indebtedness 
which the former member may have had against the CC was waived.   As I have 
noted, clause 10.1 of the settlement agreement provided that ‘this agreement 
constitutes full and final settlement with any claims…’   Only in the replying affidavit 
does the applicant attempt to develop an answer to this problem. He states in 
respect of clause 10.1: 

‘This term as to full and final nature of the settlement was conditional, it 
providing further that that it was concluded by the Sellers “on condition that all 
information and representations that it has received from the members of 
Cema Roller Shutter Doors CC pertaining to the Corporation’s affairs is 
accurate and up-to-date.”  The members of Cema Roller Shutter Doors CC 
are the respondents.  On the basis of the facts of this matter, which included 
the plethora of post liquidation payments made under the control and 
auspices of the respondents, respondents failed to disclose material 
information concerning the identity and contact details for many of the 
recipients of these post-liquidation payments.  In fact, much of the information 
received from the members (respondents) was neither accurate, nor complete 
and up-to-date.  Consequently, the condition for the settlement being full and 
final was clearly not satisfied and accordingly there was no full and final 
settlement.  More particularly, this inaccuracy and incompleteness arose from 



the respondents’ failure to provide me and/or my Johannesburg attorney of 
record, the said hacker, with information relating to the identity and addresses 
of the recipients of a large number of payments reflected in Annexure “JS4” to 
the Founding Affidavit, for inclusion, either in letters of demand or in the 
Founding Affidavit.’ 

[26] This averment was clearly developed in response to twelfth respondent’s 
answering affidavit in which he said ‘I have been advised … that any liability the 
former members may have had as a result of the payments made from the 
corporations banking account has been repaid to the corporation as agreed with the 
liquidators including the applicant therein.’   This was a reference to the amount of R 
273 305.24 which was paid by the former members.  It is trite that a person in a 
position of the appellant should make out a case in the founding affidavit.  That was 
hardly done with the respect to this claim against eleventh to thirteenth 
respondents.  But, even if I take account of the passages to which I have made 
reference in the replying affidavit, there is hardly a basis, on the probabilities, to 
justify a conclusion that the settlement agreement did not cover these claims. 

[27] Furthermore, as noted above, on 27 March 2014 the Master authorised the 
holding of a commission of enquiry in terms of s 470 of the Act.  The appellant in his 
founding affidavit,  states that ‘the facts herein disposed by me emerge from an on-
going Commission of Enquiry being held in the Corporation pursuant to the 
provisions of s 418 as read with s 417of the Companies Act…’   It was surely 
incumbent upon the appellant to utilise this commission of enquiry to gain 
information as to the nature and scope of the settlement agreement and hence as to 
whether payment of R 273 305.24 made pursuant to clause 4 of the settlement 
agreement covered his claim against eleventh to thirteenth respondents.   Without 
any additional information there is no justification for the court to disturb the finding of 
the court a quo in respect of appellant’s claim against these respondents, for it 
cannot be said on the basis of these papers that, on the probabilities, appellant has 
shown that the agreement did not settle this claim. 

  

Conclusion 

[28] In the result; 1. The appeal against clause 5 of the order of the court a quo is set 
aside and is replaced with the following: 5.1 Second respondent is to pay the amount 
of R 250 000 to the applicant together with interest thereon from 05 November 2011, 
together with costs. 5.2 The eleventh respondent is to pay the amount of R 70 000 to 
applicant together with interest thereon from 02 November 2011, together with 
costs.2. First and third respondents, jointly and severally, are ordered to pay the 
appellant’s cost of appeal in respect of the appeal against clause 5 of the order of 
the court a quo.3. The appeal against paragraph 6 of the order of the court a quo is 
dismissed with costs. 

  
Brakspear v West Dunes Properties 5 (Pty) Ltd, (Nedgroup Trust (Jersey) 
Limited as Intervening Party) [2016] JOL 38236 (KZD) 

 Winding-up order – Challenge to validity – Evidence – Assessment of 



The applicant sought a declaratory order that a provisional order for the winding-up of 
the respondent be declared a nullity and / or null and void ab initio. The applicant was 
the sole director of the respondent. 

Held that the applicant’s testimony showed that he was implicating various persons in 
the fraudulent procurement or manufacture of the provisional winding-up order. In 
proceedings of this kind (which started as motion proceedings but later referred for 
trial) the affidavit evidence stands. Oral evidence is used to determine and / or clarify 
disputes or uncertainties in the affidavit evidence. At the last pre-trial conference of 
the parties the issues to be determined with the help of oral evidence were limited to 
the question as to whether the provisional winding-up order granted was indeed 
granted; if so, whether it was granted properly, and with the knowledge and / or 
consent of the respondent; and whether such consent was provided in terms of or 
pursuant to instructions which the applicant gave to his attorney. The other issue to be 
decided was whether the claim relied upon by the trust which was the applicant in the 
winding-up application was fictitious or not. 

The Court found that the applicant’s allegations that the claims leading to the winding-
up application were fictitious were without any basis. The applicant also alleged that 
the provisional winding-up order was fabricated, that it was a sham and that it was 
procured by forgery. That allegation was also rejected by the court. 

The Court pointed out that the applicant’s application was based on unsubstantiated 
hearsay evidence. His own credibility in court was called into question. 

The application was dismissed with costs. 

 
BP SOUTHERN AFRICA (PTY) LTD v INTERTRANS OIL SA (PTY) LTD AND 
OTHERS 2017 (4) SA 592 (GJ)  
 
Business rescue — Effect on contracts — Suspension of 'any obligation' arising from 
agreements — Scope of 'any obligation' — Including company's obligations 
contractually tied with reciprocal obligation of creditor under same agreement — 
Creditor retaining contractual remediesin event of such suspension but may not 
demand performance contrary to suspension — Companies Act 71 of 2008, s 
136(2)(a)(i). 
Business rescue — Effect on contracts — Suspension of 'any obligation' arising from 
agreements — Effect on cession of future book debts — Companies Act 71 of 2008, 
ss 134(3), 136(2)(a)(i) and 136(2A)(c). 
 
Business rescue — Moratorium on legal proceedings against company — Leave of 
court to commence or proceed with legal proceedings — Application for — Whether 
may be made by way of prayer in application to commence or proceed with legal 
proceedings, or must be made in separate application — Companies Act 71 of 2008, 
s 133(1)(b). 
Business rescue — Termination — Setting aside resolution to begin rescue and 
putting company into liquidation — Factors — Resulting unemployment — Companies 
Act 71 of 2008, s 132(2)(a)(i). 
 



The main relief that the applicant (BPSA) sought in this application was the 
liquidation of the first respondent (IOSA), a company in respect of which a resolution 
to place it under business rescue had been adopted but not yet the business rescue 
plan. 
Section 133 of the Companies Act 71 of 2008 places a general moratorium on legal 
proceedings against a company, without the written consent of the business rescue 
practitioner (s 133(1)(a)) or without the leave of the court (s 133(1)(b)). Here no 
separate application was made for leave to institute legal proceedings against IOSA, 
BPSA asking for such leave in a separate prayer of the liquidation application. This 
raised the following procedural issue: 
• Whether a separate substantive application was required (as IOSA contended) to 
lift the moratorium before the present application could have been launched. 
Held, that prospects of an application for leave would generally be heavily reliant on 
the prospects of success in the main relief to be sought. Where the main relief went 
to the very status which invoked the moratorium protection, it seemed overly 
technical to insist on two distinct applications as opposed to one application with two 
sets of prayers: one for permission, and one for the substantive relief. In other words, 
if the application were bad on the merits, the order should be to refuse leave to 
institute the proceedings. (See [27] – [28].) 
BPSA was a major creditor of IOSAs, supplying it with petroleum products for on-
selling to the 'macro-consumption retail market' and leasing it premises to conduct 
such business. This was in terms of two agreements in respect of which the second 
respondent, the business rescue practitioner (the BRP),had invoked s 136(2)(a)(i) of 
the Act to suspend all IOSA's obligations. The BRP however insisted that BPSA's 
reciprocal obligations remained enforceable at IOSA's instance; and also that the 
suspension included IOSA's obligations under a cession of its book debts to BPSA in 
respect of book debts arising in business rescue. This raised the following issues 
regarding the meaning and effects of the suspension of 'any obligation . . . under an 
agreement' in terms s 136(2)(a): 
• Whether the suspension of 'any obligation . . . under an agreement' included 
company obligations that were tied to a creditor's reciprocal obligations under the 
same agreement; and if so, what the creditor's rights were when these were 
suspended but the BRP (as in this case) still insisted on the creditor performing the 
reciprocal obligations.  
Held, that the words 'any obligation' are of wide (if not unlimited) import, and so they 
would, at least prima facie, include obligations that were contractually tied with a 
reciprocal obligation of the creditor. Since the section was silent about the effect that 
the suspension would have on such an obligation, and since the legislature must be 
taken to know the law of contract, it must be accepted that the creditor had available, 
subject to the normal rules, the exceptio non adimpleti contractus and, if the normal 
rules of materiality and contractual notices applied, also the normal rights of 
cancellation. It followed that the BRP's suspension of all IOSA's obligations — 
including obligations tied to BPSA's reciprocal obligations — entitled BPSA to 
withhold product, access to the leased premises and equipment, and to cancel the 
relevant agreement on appropriate notice. However, BPSA may not simply ignore 
the suspension and insist on performance contrary to it. (See [34] – [40].) 
• The status of the security afforded by a cession of book debts in respect of book 
debts incurred after such suspension, ie whether the cession of book debts 
continued to operate in respect of book debts arising from sales concluded after 
suspension.  



Held, that s 136(2A)(c) expressly provided that an agreement relating to security 
'continue(d) to apply for the purpose of s 134 [dealing with the protection of property 
interests] with respect to any proposed disposal of property by the company'. A 
security cession of future book debts was complete and effective by mere initial 
agreement. When at the future date the book debts came into existence, then, 
without more and without any further obligation on the cedent, they became the 
property of the cessionary. In consequence, whenever the book debts arose, now or 
in the future, they belonged to the cessionary — at least to the extent of the 
indebtedness — and may in terms of s 134(3) of the Act not be disposed of without 
the cessionary's consent. (See [42] – [48].)  
On behalf of the employees it was submitted that the court should prefer business 
rescue to liquidation since the latter would lead to job losses. This raised the issue of 
the consideration to be given to resulting unemployment in the choice between 
business rescue and liquidation, where (as in this case) liquidation was inevitable 
(see [81]).  
Held, that, where a company was distressed, it was not always the solution to deny 
principal creditors the entitlement to realise the very security that persuaded them to 
extend the working capital in the first place. If courts were not prepared to enforce 
commercial securities, investment — the essential precursor to employment 
opportunities — would seek other pastures.  
 
AON South Africa (Pty) Ltd v Van den Heever NO and others [2017] 3 All SA 
365 (SCA)  

Dispositions- Action to recover dispositions made by company prior to liquidation – 
Special plea – Res judicata – Issue estoppel – Requirements – Res judicata deals with 
the situation where the same parties are in dispute over the same cause of action and 
the same relief, and issue estoppel involves the relaxation in appropriate cases of the 
common law requirements that the relief claimed and the cause of action are the same 
– Identity of interests between plaintiffs in the two actions sufficient to satisfy 
requirement of same party. 
New Protector Group Holdings (Pty) Ltd (“New Protector”) was a company which had 
been liquidated. Its acquisition of the business of Protector Group Holdings (Pty) Ltd 
(“Protector”) for some R63 million gave rise to the present litigation. Of that sum, 
R50 million was paid to Glenrand MIB Financial Services (Pty) Ltd (“Glenrand 
Financial Services”) as the purchase price of its 65% stake in Protector. That was sold 
to a company (“Freefall”) which held a 49% stake in New Protector. Glenrand Financial 
Services was a wholly owned subsidiary of Glenrand MIB Ltd (“Glenrand”) and existed 
solely for the purpose of holding the 65% interest in Protector. It used the entire sum 
of R50 million to repay an existing indebtedness to Glenrand. 

The present case was the second one in which it was sought to recover that amount 
for the benefit of New Protector’s creditors. Shortly before the previous action reached 
finality, the appellant (“AON”) acquired Glenrand’s business and assumed liability for 
any claims against Glenrand. It, accordingly, intervened in the previous action and was 
the defendant in the present case. 

The previous case, brought by the liquidators of Protector, resulted in the liquidators 
succeeding against Glenrand Financial Services on the ground of enrichment alone. 
Within a few months of the previous judgment, Glenrand Financial Services was 
liquidated and its liquidators instituted proceedings against AON. The present appeal 



arose from a special plea by AON flowing from the fact that the previous litigation 
against Glenrand, and therefore indirectly against AON, was resolved in its favour. It 
contended that the issues raised by the present case were resolved in its favour in the 
previous litigation and were res judicata as against Glenrand Financial Services’ 
liquidators. The form of res judicata on which it relied is commonly referred to as issue 
estoppel. The special plea proceeded as follows. In the previous litigation, the 
substantial issue was the recovery from Glenrand Financial Services and Glenrand of 
the capital amount of R50 million and the interest accrued thereon. Glenrand Financial 
Services and Glenrand made common cause in that litigation. The judgment granted 
against Glenrand in the High Court was abandoned prior to the appeal to this Court. 
The appeal to this Court dismissed all claims based on dishonesty. In those 
circumstances and by reason of public policy; fairness (particularly in that AON should 
not be exposed to a second trial); the fact that the same sum of money paid in the 
same circumstances was in issue; the facts, evidence and the underlying cause of the 
claim being, by and large, similar to the facts, evidence and underlying cause of the 
first action; and the question of the payment of the money having previously been 
definitively disposed of, the liquidators of Glenrand Financial Services were precluded 
by the exceptio res judicata vel litis finitae, or issue estoppel, from pursuing the present 
proceedings. 

The High Court held that the special plea failed on all three aspects of the defence 
of res judicata. It said that the parties were different because the plaintiffs in this case 
are the liquidators of Financial Services, whereas in the previous case the plaintiffs 
were the liquidators of Protector. As regards the causes of action it compared the 
relevant facts on which the claims in each case were based and held that they were 
entirely different. 
Held – Res judicata deals with the situation where the same parties are in dispute over 
the same cause of action and the same relief. Issue estoppel involves the relaxation 
in appropriate cases of the common-law requirements that the relief claimed and the 
cause of action are the same. Where the circumstances justify the relaxation of these 
requirements those that remain are that the parties must be the same (idem actor) and 
that the same issue (eadem quastio) must arise. Broadly stated, the latter involves an 
enquiry into whether an issue of fact or law was an essential element of the judgment 
on which reliance is placed. 

Only a technical distinction existed between the plaintiffs in the present action and 
the plaintiffs in the previous action, but that was a matter of form not substance. The 
liquidators of Protector were the persons who sought and obtained the liquidation of 
Glenrand Financial Services and they did so on the basis of the judgment they 
obtained in the previous action. As matters stood at present they were the only creditor 
of Glenrand Financial Services. The sole purpose of the litigation was to recover the 
amount of R50 million, in order that it could be distributed to Protector on the winding 
up of Glenrand Financial Services. To all intents and purposes, the liquidators of 
Glenrand Financial Services were merely surrogates for the liquidators of Protector. 

Glenrand (in whose shoes AON stood) was a defendant in the previous action. It 
was a party to the previous appeal, and the same attorneys and Counsel represented 
it and Glenrand Financial Services in that case. That led the Court to conclude that 
there was a complete identity of interests between Glenrand and Glenrand Financial 
Services and it would be artificial to say that findings against or in favour of Glenrand 
Financial Services in the previous case would not be binding upon Glenrand. 



The respondents’ focus was on whether the decision in the previous case involved 
a finding on an issue that would be determinative of the outcome of the present case. 
The Court found that it was and that the claims advanced in the present proceedings 
by the liquidators of Glenrand Financial Services involved the reconsideration of the 
very evidence and issues that were the subject of determination in the previous action. 
The elements of res judicata in the form of issue estoppel were, accordingly, satisfied 
and the special plea should have been upheld. The appeal was upheld. 
 
 

Jordaan and Others v City of Tshwane Metropolitan Municipality and Others; 
City of Tshwane Metropolitan Municipality v New Ventures Consulting and 
Services (Pty) Limited and Others; Ekurhuleni Metropolitan Municipality v 
Livanos and Others (CCT283/16, CCT293/16, CCT294/16, CCT283/16) [2017] 
ZACC 31 (29 August 2017) 

 

Administration costs-Local Government: Municipal Systems Act — meaning of 
section 118(3) — charge upon the property — common law meaning — section 25 of 
the Constitution — right not to be deprived of property arbitrarily 

Limited real rights — publicity requirement — charge does not survive transfer — 
section 118(3) is constitutional 

 
The Constitutional Court handed down judgment in an application for confirmation of 
an order by the High Court of South Africa, Gauteng Division: Pretoria (High Court) 
that declared section 118(3) of the Local Government: Municipal Systems Act, 2000 
constitutionally invalid. This section provides that an amount due for municipal 
services rendered on any property is a charge upon that property and enjoys 
preference over any mortgage bond registered against the property.  
 
The matter came before the High Court after the City of Tshwane and Ekurhuleni 
municipalities suspended, or refused to contract for the supply of, municipal services 
to the applicants’ properties. This was on the basis that the applicants, who are 
relatively recent transferees of municipal properties, owe the municipalities for 
municipal services rendered to these properties before transfer. In other words, the 
municipalities required these new owners to pay historical municipal debts. The 
applicants complained that they faced darkness, having no electricity, and many 
other inhumane conditions because they bought property whose previous owners 
failed to meet their obligations to the municipality – and against whom the 
municipality failed to enforce its rights in fulfilment of its constitutional obligations.  
The High Court found section 118(3) constitutionally invalid, to the extent only that it 
has the effect of transferring to new or subsequent owners municipal debts incurred 
before transfer. The High Court found this to be an arbitrary deprivation of property in 
terms of section 25 of the Constitution. It said that new owners of property are not 
liable for municipal debts incurred by previous owners. Therefore municipalities may 
not sell the property in execution to recover the debt or refuse to supply municipal 
services on account of outstanding historical debts.  
 



In considering whether to confirm the High Court’s declaration of constitutional 
invalidity, this Court had to determine whether the provision, properly interpreted, in 
fact means that, when a new owner takes transfer of a property, the property 
remains burdened with the debts a previous owner incurred. If the provision was 
capable of an interpretation that did not impose constitutionally invalid 
consequences, the High Court’s declaration of constitutional invalidity would be 
unnecessary.  
 
Before this Court, Tshwane, Ekurhuleni and now eThekwini municipality, which was 
admitted as amicus curiae (a friend of the Court), contended that a proper 
construction of section 118(3) was that the charge survives transfer. They argued 
that for municipalities to properly fulfil their constitutional duties of service delivery, in 
the greater good, they needed extra-ordinary debt collecting measures. This meant 
burdening new owners with the responsibility for historical debts. Both in the High 
Court and in this Court, the Minister of Cooperative Governance and Traditional 
Affairs also presented argument in support of the municipalities’ stand.  
The municipalities however conceded that nothing prevented them from enforcing 
their claims for historical debts against those who incurred them, namely the 
previous owners. The municipalities conceded further that their powers included 
interdicting any impending transfer to a new owner by obtaining an interdict against 
the old, indebted owner, until the debts were paid.  
 
Also admitted as amici curiae were the social housing organisation, TUHF Ltd 
(TUHF); The Banking Association of South Africa (BASA), an association with thirty-
two member banks and the Johannesburg Attorneys Association (JAA). TUHF and 
BASA associated themselves with the applicants in challenging the meaning the 
municipalities ascribed to section 118(3). They advanced further arguments including 
that section 118(3) permitted arbitrary deprivation of not just the new owner’s 
property rights, but of real security rights the new owner confers on any mortgagee 
who extends a fresh loan on the security of the property post-transfer. The JAA 
focused on a conveyancer’s duties and ethical position should this Court hold that 
the section 118(3) right survives transfer.  
 
In a unanimous judgment, penned by Cameron J, this Court weighed the historical, 
linguistic and common law factors bearing on how the provision should be 
understood, plus the need to interpret it compatibly with the Bill of Rights.  
The Court held that the provision is well capable of being interpreted so that the 
charge does not survive transfer. Indeed, it must be so interpreted. The Court held 
that a mere statutory provision, without more, that a claim for a specified debt is a 
“charge” upon immovable property does not make that charge transmissible to 
successors in title of the property. Public formalisation of the charge is required (e.g. 
registration in the Deeds Registry) so as to give notice of its creation to the world.  
Section 118 does not require this public formalisation process. In any event, the Bill 
of Rights prohibits arbitrary deprivation of property, which would happen if debts 
without historical limit are imposed on a new owner of municipal property.  
Therefore, to avoid unjustified arbitrariness in violation of 25(1) of the Bill of Rights, 
the Court held that section 118(3) must be interpreted so that the charge it imposes 
does not survive transfer to a new owner.  
 



In the result, the Court held that, because section 118(3) can properly and 
reasonably be interpreted without constitutional objection, it is not necessary to 
confirm the High Court’s declaration of invalidity. For clarity, the Court, however, 
granted the applicants a declaration that the charge does not survive transfer.  

As this represents a victory in substance for the applicants, the Court held that the 
municipalities and the Minister should pay the applicants’ costs, including the costs 
of two counsel. 

Mulaudzi v Old Mutual Life Assurance Company (South Africa) Ltd and others; 
National Director of Public Prosecutions and another v Mulaudzi [2017] 3 All 
SA 520 (SCA) 

Joinder – Joinder is required, only if the party has a direct and substantial interest 
which may be affected prejudicially by the judgment of the court in the proceedings 
concerned. 

Court order – Provisional restraint order – Discharge of – Bias of presiding officer – 
Not only actual bias but also the appearance of bias disqualifies a judicial officer from 
presiding over judicial proceedings. 

Insolvency – Litigation involving insolvent estate – Section 20(1) of the Insolvency 
Act 24 of 1936 – Effect of sequestration of the estate of an insolvent shall be to divest 
the insolvent of his estate and to vest it in the Master until a trustee has been 
appointed, and, upon the appointment of a trustee, to vest the estate in the trustee, 
and it is then the trustee, and not the insolvent who acts in litigation concerning the 
estate – Insolvent may then take steps only if the trustees decide not to take steps in 
litigation. 
In May 2009, the appellant invested R33,5 million in a policy underwritten by the first 
respondent (“Old Mutual”). In March 2011, he concluded a written deed of cession with 
a third party (“Nedbank”) in terms of which he ceded all rights in the insurance policy. 
Nedbank subsequently notified Old Mutual of the cession and requested confirmation 
that the policy had been endorsed with the cession in its favour. Due to an error, Old 
Mutual did not substitute Nedbank as the owner of the policy in the place of the 
appellant on its computer system, and the appellant continued to be reflected as the 
owner of the policy. In August 2012, the appellant informed Nedbank in writing that he 
wanted to cancel the cession and to have his investment documents returned. 
Nedbank declined to cancel the cession. On 2 June 2014, the appellant submitted a 
disinvestment application form to Old Mutual in respect of the policy in terms of which 
he sought payment of the full disinvestment value of the policy. Old Mutual paid the 
full maturity value of the policy, namely R48 163 098,55, into a bank account 
nominated by the appellant, in the mistaken belief that the appellant was still the owner 
of the policy. It only realised its error when Nedbank sought payment in terms of the 
cession. It paid Nedbank the full maturity value of the policy as it was obliged to in 
terms of the cession, and thereafter sought repayment from the appellant, who 
refused. Old Mutual consequently reported the matter to the South African Police 
Services (“SAPS”) pursuant to the provisions of section 34(1)(b) of the Prevention and 
Combating of Corrupt Activities Act 12 of 2004. The National Director of Public 
Prosecutions (the “NDPP”) then applied ex parte to the High Court, for a provisional 
restraint order in terms of section 26 of the Act. The application cited the appellant, his 
wife, and three close corporations of which he was a member. The court hearing the 



application issued a rule nisi, in terms of which it placed under restraint, and appointed 
a curator bonis to take charge of, property, save for such property as the curator might 
certify to be in excess of R48 163 098,55. The assets subject to restraint included four 
investments made by the appellant using the proceeds of the policy. On the return 
date, the provisional restraint order was discharged, and an application by Old Mutual 
to intervene in the application was dismissed. The NDPP and Old Mutual successfully 
applied for leave to appeal the judgment. 

In the meanwhile, on 3 October 2014, Old Mutual launched an urgent application 
against the appellant, and two other entities. Relief was sought in two parts. Under 
Part A, it sought an order prohibiting the appellant from dealing in any manner with the 
four investments or any part thereof remaining to his credit, pending the determination 
of the relief sought in Part B. In terms of Part B, it sought payment from the appellant 
in the sum of R48 163 098,55, together with interest and costs on the attorney and 
client scale. The court directed payment by the appellant as sought in Part B, and 
pending payment, directed that the four investments be held in trust. The appellant 
obtained leave to appeal to the present Court. His appeal lapsed on 4 June 2015 on 
account of his failure to timeously file the record of appeal with the registrar. Some 
eight months later, on 9 February 2016, the appellant delivered the record together 
with an application for condonation and reinstatement of the lapsed appeal. That 
appeal was set down together with that of the NDPP and Old Mutual. However, the 
appellant’s estate was in the interim sequestrated. 

In December 2016, both the NDPP and Old Mutual duly gave notice to the Master 
of the High Court (the “Master”) in terms of section 75(1) of the Insolvency Act 24 of 
1936 of their intention to proceed with the second appeal, and in February 2017, Old 
Mutual applied to join the trustees of appellant’s insolvent estate as parties to the 
proceedings. In May 2017, the trustees gave notice of their intention to be substituted 
for the appellant as respondents in the second appeal and as the applicants in the 
application for condonation and reinstatement of the lapsed first appeal. 
Held – In terms of section 20(1) of the Insolvency Act, the effect of the sequestration 
of the estate of an insolvent shall be to divest the insolvent of his estate and to vest it 
in the Master until a trustee has been appointed, and, upon the appointment of a 
trustee, to vest the estate in the trustee. It is then the trustee, and not the insolvent 
who acts in litigation concerning the estate. The trustees were therefore necessary 
parties in both matters. The issue therefore was whether the appellant should also be 
entitled to participate in the proceedings in this Court (which would be the case if the 
trustees were to have been joined) or whether he had to seek and obtain the court’s 
leave to participate (something he would have to do if the proper course was for the 
trustees to be substituted for him). The Court held that upon the sequestration, the 
trustees had to take the place of the appellant in the litigation; and that the appellant 
could take steps only if the trustees decided not to take steps in the litigation. 
Therefore, the proper course was for the trustees to be substituted for the appellant in 
the second appeal; and the appellant in the application for condonation and the 
reinstatement of the first appeal. As the trustees had indicated that they would abide 
the decision of the court in both matters, the appellant was entitled to take steps which, 
if successful, would enhance the value of the estate, in the second appeal or reduce 
the liabilities in the estate in the first appeal. The appellant was thus entitled to 
intervene in both matters. 



The appellant also sought to have Nedbank joined in both matters. Joinder is 
required, only if the party has a direct and substantial interest which may be affected 
prejudicially by the judgment of the court in the proceedings concerned. Nedbank did 
not have any such interest in either matter. The joinder application was therefore 
dismissed. 

The Court then turned to consider whether the appellant’s lapsed appeal should be 
condoned and revived. The delay in the timeous prosecution of the appeal, and the 
delay in seeking condonation required explanation. Condonation should be sought 
without delay. A full, detailed and accurate account of the causes of the delay and their 
effects must be furnished so as to enable the court to understand clearly the reasons 
and to assess the responsibility. Factors which usually weigh with this Court in 
considering an application for condonation include the degree of non-compliance, the 
explanation therefor, the importance of the case, a respondent’s interest in the finality 
of the judgment of the court below, the convenience of this Court and the avoidance 
of unnecessary delay in the administration of justice. The appellant did not furnish the 
Court with sufficient detail to enable the Court to assess the matter properly. The Court 
could therefore not find that the delay in bringing the application had been satisfactorily 
explained. It also found that the appellant’s prospects of success on the merits were 
not good. As a result, the application for condonation failed. 

In considering the second appeal, the Court noted the allegation made by, inter alia, 
the NDPP, that the judge in question was biased. Not only actual bias but also the 
appearance of bias disqualifies a judicial officer from presiding (or continuing to 
preside) over judicial proceedings. The disqualification is so complete that continuing 
to preside after recusal should have occurred renders the further proceedings a nullity. 
An impartial judge is a fundamental prerequisite for a fair trial. In this case, the judge 
complained of was being represented in disciplinary proceedings against him, by the 
attorney representing the appellant in this case. However, there were various other 
factors involved in the judge’s adjudication of the case, which cumulatively led to a 
reasonable apprehension that the judge did not bring an open and impartial mind to 
bear on the adjudication of the matter. The relevant order (refusing Old Mutual leave 
to intervene and discharging the provisional restraint order) was set aside. The effect 
thereof was that the restraint order was revived and the appellant’s insolvent estate 
would be subject to the restraint order. The second appeal succeeded with costs. 
 
OFF-BEAT HOLIDAY CLUB AND ANOTHER v SANBONANI HOLIDAY SPA 
SHAREBLOCK LTD AND OTHERS 2017 (5) SA 9 (CC)  
 
Company — Oppressive conduct — Relief — Minority shareholder's claim under old 
Companies Act — Prescription — Not 'debt' — Incapable of prescription —Companies 
Act 61 of 1973, s 252. 
 
Section 252 was the 'oppression' section of the (old) Companies Act 61 of 1973. It 
allowed the courts to provide equitable relief to minority shareholders aggrieved by 
'unfairly prejudicial, unjust or inequitable' conduct by the majority or the board. The 
issue in the present application for leave to appeal was whether claims brought 
under s 252 were debts that could prescribe under the Prescription Act 68 of 1969. 
The applicants, both timeshare clubs, were minority shareholders in the first 
respondent (Shareblock), a company that operated holiday resorts. In 2008 the 
applicants commenced a High Court application for declaratory relief under s 252. 



They claimed that the third respondent (Mr Harri), the controlling mind and principal 
shareholder of Shareblock, had during 1998 – 1999 improperly amended 
Shareblock's articles to allow the allocation of shares in a timeshare development, 
and then allocated such shares in an unfair manner. They sought an order declaring 
the amended articles invalid, that the shares were improperly issued, and that the 
holders of those shares were barred from voting on them. 
The issue was whether the applicants' s 252 claim had prescribed. The High Court 
held that it had because the claim was a 'debt' as intended in ss 11 and 12 of the 
Prescription Act and the applicants had been aware of their cause of action for many 
years. The court rejected the argument that the causes of action amounted to 
continuing wrongs. In an appeal the Supreme Court of Appeal, attaching a wide 
meaning to the term 'debt', endorsed the High Court's view that the s 252 debts had 
prescribed. 
In the present application, also for leave to appeal, the applicants argued that the 
Constitutional Court's decision in Makate v Vodacom Ltd 2016 (4) SA 121 
(CC) (2016 (6) BCLR 709; [2016] ZACC 13) required a narrow meaning to be 
ascribed to 'debt': it could be either a claim for the payment of money, or a claim for 
the delivery of something, and since their claim under s 252 was neither, it had not 
prescribed. In the alternative, the applicants argued that their claims constituted 
continuing wrongs that were incapable of prescription. The respondents argued that 
the applicants' claim was a debt because it sought the alteration of Shareblock's 
articles, that is, the performance of an obligation as ordinarily understood. 
Held per Mhlantla for the majority 
The appeal would be upheld. The plain text of s 252 gave the court a broad 
discretion to grant equitable relief (see [28]). Until the court made a determination 
under s 252, neither party could discharge its obligations to the other because 
neither would be aware of their existence or extent (see [30]). A claim had to be 
correctly characterised before a decision on the  
applicability of the Prescription Act could be made (see [34]). The applicants' claim, 
being one for declaratory relief, was not a debt as defined in Makate and therefore 
incapable of prescription (see [31] – [34], [48]). The SCA's order would be replaced 
with an order declaring that a s 252 claim was not a debt under the Prescription Act, 
remitting the matter to the High Court (see [36], [56]). 
Held per Froneman (concurring in part) 
The appeal should succeed, but only to a more limited extent than ordered by the 
majority (see [57]). Every one of the claims in the notice of motion fell comfortably 
within the meaning of 'debt' as intended in the Prescription Act and Makate (see [60], 
[87] – [88]). The majority's approach turned an ordinary function of the courts — to 
determine the validity of claims — into an extraordinary one that meant that no claim 
under s 252 could ever prescribe (see [76]). Neither the existence of the just and 
equitable remedy nor the fact that it derived from statute was sufficient ground for 
holding that a s 252 claim was not a debt under the Prescription Act (see [78]). Only 
those claims of the applicants meeting certain prerequisites would, however, have 
prescribed (see [87] – [88], [95]). 
Held per Madlanga (concurring in part) 
The majority's focus on the nature of the relief sought could allow claimants to defeat 
the objectives of the Prescription Act by couching their claims in the language of s 
252(3) (see [98] – [99], [102] – [103]). The correct approach was to examine the 
conduct complained of; and if it gave rise to a claim that qualified as debt 
under Makate, then the Prescription Act applied (see[105]). On this approach the 



claim based on the amendment of Shareblock's articles did not give rise to a debt 
that was capable of prescription, and the majority order should have been amended 
accordingly (see [107] – [108]). 
 
 

FIRSTRAND BANK LTD v KJ FOODS CC 2017 (5) SA 40 (SCA)   
Company— Business rescue — Business rescue plan — Vote — Rejection — Setting 
aside rejection vote — Effect — No further vote envisaged — Proposed business plan 
to be considered adopted by operation of law — Companies Act 71 of 2008, ss 
153(1)(a)(ii), 153(1)(b)(i)(bb), 153(2)(b) and 153(7). 
Company— Business rescue — Business rescue plan — Vote — Rejection — 
Application to court to set aside rejection vote on grounds of being inappropriate — 
Court's discretion to, upon such application, set aside vote if reasonable and just to do 
so — Not entailing that vote's inappropriateness first be established before court may 
set it aside — Entailing single enquiry into whether its setting aside reasonable and 
just, with reference to listed factors and all circumstances — Companies Act 71 of 
2008, ss 153(1)(a)(ii), 153(1)(b)(i)(bb) and 153(7). 
 
Section 152(2) of the Companies Act 71 of 2008 sets the required minimum votes for 
the approval of a business rescue plan on a preliminary basis’s 152(3) provides that, 
if not so approved, the plan may only be dealt with in terms of s 153; s 153(1)(a)(ii) 
that the business rescue practitioner may advise the meeting that the company in 
question may apply to a court 'to set aside the result of the vote by the holders of 
voting interests or shareholders, as the case may be, on the grounds that it was 
inappropriate'; s 153(1)(b)(i)(bb) that if the business practitioner does not do so, then 
such an application may be brought by an 'affected person'; and s 153(7) that, on an 
application in terms of either s 153(1)(a)(ii) or s 153(1)(b)(i)(bb), 'a court may order 
that the vote on a business rescue plan be set aside if . . . satisfied that it is 
reasonable and just to do so, having regard to [a number of factors set out in sub 
paras (a) – (c)].' 
The main issue in this case was whether s 153(1)(a)(ii) or s 153(1)(b)(i)(bb),read with 
s 153(7), entailed that the court must first establish whether the vote was 
inappropriate before invoking its discretion under s 153(7) to set it aside. An ancillary 
issue was the effect of a court setting aside a vote under s 153(7), ie whether the 
business rescue plan must again be put to the vote after a court set it aside. In terms 
of s 153(2)(b), after a business rescue practitioner or an affected person had 
informed the meeting that they intended bringing an application to set aside the 
result of the vote as inappropriate, the meeting was adjourned until the court 
disposed of the contemplated application. Here the court a quo, which had set aside 
the appellant's vote against approval of a business rescue plan, inter alia ordered 
that a revised business plan be adopted by the affected parties. 
Held 
Section 153(1)(a)(ii) and s 153(1)(b)(i)(bb) were inextricably linked to s 153(7).On an 
application to set aside the result of a vote in terms of any of these subsections, the 
court was enjoined by s 153(7) to determine only whether it was reasonable and just 
to set aside the particular vote, taking into account the factors set out in s 
153(7)(a) – (c) and all circumstances relevant to the case, including the purpose of 
business rescue in terms of the Act. Put differently, in an application on the grounds 
that its result was inappropriate, the vote would be set aside if it were reasonable 



and just to do so in terms of s 153(7). This entailed a single enquiry and value 
judgment. (Paragraph [80].) 
If a business rescue plan were again put to the vote at the resumption of the 
postponed meeting, it would enable a creditor who voted against the adoption of the 
business rescue plan to vote against it once more, starting the whole process all 
over again. The Act clearly did not envisage another round of voting. It followed that 
upon setting aside of the vote rejecting the business rescue plan, the business 
rescue plan would be considered to have been adopted by operation of law. At the 
resumption of the meeting adjourned in terms of s 153(2)(b), it would only be 
necessary for the business rescue practitioner to report on the outcome of the 
application to court. The order of the court a quo, that the revised business rescue 
plan be adopted by the affected parties, was therefore superfluous; its adoption was 
a natural consequence of the setting aside of the result of the vote. (Paragraph [88] – 
[89].) 
  

 

 

 

Business Partners Limited v Tsakiroglou and another 
[2017] JOL 38397 (WCC) 

Factual insolvency – Provisional sequestration order 

The applicant, a registered credit provider and financier, instituted an application for 
the provisional sequestration of the first respondent’s estate. It was alleged that the 
first respondent was factually insolvent. The indebtedness of the first respondent to 
the applicant arose from a deed of suretyship in which he bound himself as surety on 
behalf of a close corporation (“Target Shelf”) of which he was the sole member. Target 
Shelf was indebted to the applicant. The first respondent commenced business rescue 
proceedings in respect of Target Shelf. The applicant maintained that the business 
rescue plan was spurious and fatally flawed. 

Held that a creditor who has a liquidated claim for not less than R100 or two or more 
creditors, whose liquidated claims together amounts to not less than R200, or such 
creditor’s duly authorised agents, may bring an application for the sequestration of a 
debtor. Sequestration proceedings are not designed for the resolution of disputes as 
to the existence of the debt. Accordingly, if a claim is disputed on bona fide and 
reasonable grounds, an order ought not to be granted. In matters like the present, the 
court must be prima facie of the opinion that the applicant has established the 
elements set out in sections 10(a), (b) and (c) of the Insolvency Act 24 of 1936. In the 
present matter, the Court was not persuaded that the claims made by BPL were 
disputed on bona fide and reasonable grounds. 

It was concluded that the de facto situation was that first respondent was in fact 
factually insolvent and was unable to pay his debts. The estate of the first respondent 
was thus placed under provisional sequestration. 
 

Cast Arena Trade and Investment Holdings (Pty) Ltd v Wakeford and others 
[2017] JOL 37164A (GSJ) 



 Winding up of – Section 64 of the Close Corporations Act 69 of 1984 – Applicability 

With a view to purchasing a cutting machine from a close corporation (“the CC”), the 
applicant paid the CC a holding deposit so that the CC would not sell the machine to 
anyone else while the applicant obtained finance for the purchase. The applicant was 
however, unable to obtained finance, and wanted its deposit back. Despite demand, 
the CC ignored the request, leading to the applicant’s instituting action against it for 
repayment of the deposit. No appearance to defend was entered and the applicant 
applied for default judgment. While that application was pending, the representatives 
of the CC voluntarily applied for the CC’s winding up – which according to the 
applicant, was intended to defeat its claim. The applicant only discovered that the CC 
had been wound up when the sheriff attempted to execute the default judgment. 

In terms of section 64 of the Close Corporations Act 69 of 1984, the applicants sought 
an order declaring the respondents jointly and severally liable for the CC’s debts. 

The applicant’s argument in the present proceedings was that section 350 of the 
Companies Act 61 of 1973, read with section 66 of the Close Corporations Act, 
required a corporation seeking voluntary liquidation to provide security for payment of 
the corporation’s debts. The applicant contended that the winding up of the CC could 
not commence before that deposit was paid. It argued that the failure to comply with 
section 66 constituted a material non-disclosure clearly intended to defeat applicant’s 
claim. 

The respondents stated that section 64 was the incorrect section under which to bring 
the application as they had not acted recklessly or fraudulently. 

Held that section 64 deals with the reckless or fraudulent carrying on f the business of 
a close corporation. The facts pointed to by the applicant fell short of establishing that 
the respondents had carried on the business recklessly. The fact that the incorrect 
procedures were followed in winding up the CC did not imply recklessness, and the 
applicant had other remedies in that regard. 

The application was dismissed. 
 

Kruger v Joint Trustees of the Insolvent Estate of Paulos Bhekinkosi Zulu & 
another [2017] JOL 36820 (SCA) 
 

Trustees – Unlawful conducting of business of bank – Contravention of provisions of 
the Banks Act 94 of 1990 – Appointment of a repayment administrator in terms of 
section 84 of Banks Act to recover and take possession of assets of the unregistered 
person – Powers of repayment administrator – Administrator entitled to seek an anti-
dissipation order on an urgent basis- once the order of sequestration or liquidation was 
granted, the powers of the trustees, upon appointment, took precedence over those 
of the repayment administrator.”    
 

Following an inspection conducted in terms of section 12 of the Reserve Bank Act 90 
of 1989, the registrar of banks concluded that an entity (“TVI”) controlled by the first 
respondent (Mr Zulu) had engaged in the business of obtaining money by conducting 
the business of a bank without being registered as such in terms of section 17 of the 
Banks Act or being authorised to conduct such a business under section 18A(1) of the 



Banks Act. The business entailed the marketing and sale of a travel voucher, mostly 
in electronic form. The voucher purportedly gave members significant discounts for 
international travel and accommodation. The structure of the institution and its 
business was that of a typical pyramid scheme. 

In March 2011, the registrar appointed the appellant (Mr Kruger) as a temporary 
inspector in terms of section 11 (1), read with section 12(1), of the South African 
Reserve Bank Act 90 of 1989, to conduct an inspection into the business practices of, 
amongst others, TVI. As a result of the inspection, the registrar was satisfied that TVI 
and Mr Zulu had obtained money by unlawfully conducting the business of a bank. As 
a result, the registrar issued a repayment direction in terms of section 83(1) of the 
Banks Act and appointed Mr Kruger as a repayment administrator in terms of section 
84(1), to manage and control repayment of all the moneys obtained by Mr Zulu in 
contravention of the Banks Act. Mr Kruger brought an urgent application in the High 
Court, seeking a declarator that he was empowered to take possession of certain 
assets and that Mr Zulu be ordered to declare the whereabouts of all his assets. 

In opposing the application, Mr Zulu contended that it constituted an abuse of court 
process and was unnecessary. He raised three points in limine. The first was lack of 
urgency. The second was that he should have been given notice of the application. 
The third was non-joinder of interested parties. Mr Zulu contended inter alia, that there 
had been no reason for Mr Kruger to approach the High Court as a matter of urgency 
and without giving him notice of his intention to approach the court because the two of 
them had previously interacted on the matter and he had co-operated with Mr Kruger 
during the earlier interaction. He contended that there was no reason to fear that he 
would dissipate the assets. The High Court agreed with the argument based on 
previous interaction and dismissed Mr Kruger’s application on the basis thereof. 

By the time the appeal came before the court, Mr Zulu’s estate had been sequestrated 
and the trustees of his insolvent estate had been substituted in his stead. The question 
then was whether, in the light of the trustees having assumed authority over the assets 
in Mr Zulu’s insolvent estate, it would be competent for the court, on appeal, to reverse 
the order of the court a quo and thus also authorise Mr Kruger to (also) take the same 
assets into his possession. 

Held that section16(2)(a)(i) of the Superior Courts Act 10 of 2013 provides that where, 
at the hearing of an appeal, the issues are of such a nature that the decision sought 
will have no practical effect or result, the appeal may be dismissed on this ground 
alone. However, where questions of law, which are likely to arise frequently, are in 
issue, the court of appeal has a discretion, and may hear the merits of an appeal and 
pronounce upon it.  

The test is whether, notwithstanding that the issues between the parties have become 
moot, there remains a discrete legal issue of public importance that will affect matters 
in future. The court held that although Mr Zulu’s assets could no longer be placed in 
Mr Kruger’s possession, it was still necessary for the court to consider the appeal to 
clarify the powers and obligations of a repayment administrator under section 
84(1A)(b)(i) of the Banks Act and to set out the correct approach when considering 
similar matters. 

In finding that because of previous interaction between Mr Kruger and Mr Zulu, there 
was no basis for approaching the court on an urgent basis, the High Court ignored the 



purpose of the application and the underlying concern that the assets might be 
dissipated. The court erred in that regard.  

The fact that Mr Kruger had previously interviewed Mr Zulu was irrelevant to the 
attachment of assets under section 84(1A)(b)(i) of the Banks Act to facilitate 
investigations in preparation for repayment of money in terms of section 84. A court 
considering urgency of a matter and whether notice should be given to the respondent 
must be mindful of the nature and purpose of the application. In this case, because Mr 
Kruger sought an anti-dissipation order and had explained the reasons why he 
anticipated resistance, the matter was urgent and notice to Mr Zulu would have 
defeated the purpose of the application. 

The court confirmed that there was no merit in the points in limine raised by Mr Zulu. 
The court a quo therefore erred in upholding the point which found favour with it. The 
appeal was upheld and the order of the court below was replaced with one dismissing 
all three points in limine. 

“[37] The court a quo therefore erred in discharging the rule nisi. Mr Kruger had made 
out a proper case for the relief he sought. In fact he had been entitled, even without 
the court order he sought, to take the steps in respect of which he sought the court’s 
pronouncement. However, in the light of Mr Zulu’s sequestration and the consequent 
appointment of trustees to assume control of his estate, it is not open to this court to 
grant an order the effect of which would be to authorise Mr Kruger to also take control 
of the assets in Mr Zulu’s estate. The role of a repayment administrator is essentially 
different from that of a trustee. The functions of the former are limited to repayment of 
money unlawfully obtained in the conduct of an unregistered banking business. The 
role of a trustee is much wider. It entails the administration of all different facets of an 
insolvent estate. In this case, therefore, once the order of sequestration or liquidation 
was granted, the powers of the trustees, upon appointment, took precedence over 
those of the repayment administrator.”    

 
Trinity Asset Management (Pty) Limited v Grindstone Investments 132 (Pty) 
Limited [2017] ZACC 32 

 

Applications for liquidation-Badenhorst principle - where there is a genuine dispute 
about a debt, an application for liquidation is inappropriate and should be dismissed 

Prescription — general rule — begins to run when debt arises — unless parties 
clearly stipulate otherwise-Prescription Act 68 of 1969 — section 12 — prescription 
generally not delayed when debt is “due and payable” only after demand. 

On 5 September 2017, the Constitutional Court handed down a judgment in an 
appeal against the judgment and order of the Supreme Court of Appeal (SCA) 
against Trinity Asset Management (Pty) Ltd (Trinity).  The SCA ruled that Trinity’s 
claim for repayment of a debt of some R4.55 million against Grindstone Investments 
132 (Pty) Ltd (Grindstone) was unenforceable because it had prescribed. 

The parties entered into a written loan agreement, effective from 1 September 2007, 
in terms of which Grindstone borrowed a capital amount of R3 050 000 (loan capital) 



from Trinity.  Clause 2.3 of the loan agreement provided that the loan capital was 
due and repayable to the applicant within 30 days from the date of delivery of 
Trinity’s written demand.  Trinity advanced the loan capital to Grindstone in three 
tranches during February 2008. 

There was an exchange of emails between Trinity and Grindstone during September 
2013 regarding the repayment of the advanced loan capital.  But Grindstone made 
no repayment.  Accordingly, on 9 December 2013, Trinity’s attorneys served a letter 
of demand by the Sheriff of the Court on Grindstone as contemplated in section 
345(1)(a)(i) of the Companies Act 61 of 1973 (Companies Act).  In terms of the letter, 
Trinity claimed payment of R4 613 310.52 within 21 days.  The attorneys for 
Grindstone responded to the letter on 23 December 2013, denying the debt. 

On 18 July 2014, Trinity launched an application in the High Court of South Africa, 
Western Cape Division, Cape Town (High Court), to provisionally liquidate 
Grindstone on the basis that Grindstone was unable to pay its debts as provided for 
in section 345 of the Companies Act.  Grindstone raised a number of defences 
including that Trinity’s claim against it for repayment of the debt had prescribed.  It 
contended that the amounts lent and advanced during February 2008 prescribed 
in 2011.  Grindstone made this contention on the basis of two principles, namely that 
(1) a debt repayable on demand is in law repayable immediately so that a formal 
demand is not necessary in order to complete the cause of action; and (2) a creditor 
cannot delay the commencement of prescription by failing to take a step, which is in 
its power, to recover the amount owed. 

Trinity challenged the prescription defence on three broad fronts, namely that (1) it 
was never the intention of the parties that the loans advanced during February 2008 
would become due and repayable immediately upon being advanced; (2) it was 
never the intention of the parties that prescription would start running on the dates 
the tranches were paid; and (3) Grindstone had not pleaded and proved both the 
date of inception and the date of completion of the period of prescription.  Trinity 
submitted accordingly that the prescription defence was not raised on bona fide and 
reasonable grounds. 

The High Court applied the principle in Badenhorst v Northern Construction 
Enterprises that, where there is a genuine dispute about a debt, an application for 
liquidation is inappropriate and should be dismissed.  The Court held that 
Grindstone’s defence of prescription was valid.  Accordingly, the High Court 
dismissed the application for provisional liquidation, but granted Trinity leave to 
appeal to the SCA. 

The SCA decided the matter by a majority of three judges to two.  The majority 
upheld the High Court’s judgment.  It noted that the parties had agreed on appeal 
that the central issue between them was whether the debt had prescribed.  It held 
that the debt was due the moment it was lent.  The wording of the parties’ contract 
did not change that.  The appeal was therefore dismissed. 

The minority’s view was that Grindstone failed to plead and prove the date when 
prescription started running.  It reasoned that the loan agreement contemplated that 
a demand was an essential requirement for Trinity’s cause of action.  The minority 
agreed with the general principle that where no time for repayment is stipulated in an 
agreement then the debt is due immediately.  But, here, the parties expressly agreed 



otherwise.  Accordingly, the minority concluded, prescription would “only begin to run 
from the date of demand”. 

In the Constitutional Court, Trinity submitted that the parties agreed that the 
determinative issue is prescription.  The main object of the law of extinctive 
prescription is to create legal certainty and finality.  Trinity further submitted that the 
Prescription Act provides that a debt is extinguished by prescription after the lapse of 
three years, and that prescription commences as soon as the debt is “due”.  Trinity 
agreed with the reasoning of the minority judgment in the SCA, as it respects the 
intention of the contracting parties and thereby honours the principle of freedom of 
contract and ultimately the right of access to court. 

Having been provisionally liquidated in other proceedings in the meantime, 
Grindstone indicated that it would not lodge written argument and would abide the 
decision of the Court.  At the request of the Court, Adv Nkosi-Thomas SC of the 
Johannesburg Society of Advocates filed written submissions and appeared as 
amicus curiae (friend of the court).  She supported the view that the appeal should 
be dismissed, with no costs order. 

The Court considered three primary questions: 

1. Whether the defence of prescription is properly before the Court; 
2. Whether the parties’ contract points to an intention to defer when the 

debt became due and thus to delay the onset of prescription; and 
3. Whether the applicant’s claim has prescribed. 

 

The majority judgment, written by Cameron J (Khampepe J, Madlanga J, Mhlantla J 
and Pretorius AJ concurring), finds that, on a holistic reading of the loan agreement, 
the parties did not intend to delay when the debt would become due or when 
prescription would begin to run.  The parties’ language in the contract did not signify 
an intention to delay.  The parties simply meant to allow Grindstone 30 days to repay 
the debt once Trinity had issued demand, not to postpone the due date of the debt to 
an indeterminate future date.  The debt thus became due, and prescription began to 
run, immediately on conclusion of the contract.  Grindstone therefore raised a valid 
prescription defence, and the appeal was dismissed. 

Concurring in part and dissenting in part, Froneman J held that the outcome should 
have been the same: the appeal must be dismissed, and the dismissal of the 
provisional liquidation application in the High Court should be confirmed. 

According to him, whether the Badenhorst principle also applies to purely legal 
issues that arise in provisional liquidation proceedings needed to be dealt with before 
the issue of prescription.  He found that the High Court judgment did apply the 
Badenhorst principle to a disputed legal issue, and an appeal against it could 
succeed only if its application of the principle was incorrect. 

Froneman J did not agree that the prescription issue is properly before the Court.  
But, if it were, he held that the reasons for rejecting the applicability of the 
Badenhorst principle to legal issues, even on undisputed facts, had to be articulated.  
He however agreed with the majority judgment regarding the interpretation of the 
contract and outcome of the prescription enquiry with additional reasons in which the 
majority concur. 



The minority judgment, by Mojapelo AJ (Mogoeng CJ, Nkabinde ADCJ, Jafta J and 
Zondo J concurring), held that Trinity’s claim had not prescribed.  It reasoned that a 
contractual debt becomes due as per the terms of that contract.  When no due date 
is specified, the debt is generally due immediately on conclusion of the contract.  
However, the parties may intend that the creditor be entitled to determine the time for 
performance and that the debt becomes due only when demand has been made as 
agreed.  Where there is such a clear and unequivocal intention, the demand is a 
condition precedent to claimability – a necessary part of the creditor’s cause of 
action – and prescription begins to run only from the demand.  Here, the parties 
intended for Trinity to be able to determine the time for performance by making 
demand.  It did so at the end of 2013, at which point prescription began to run.  
Prescription was then interrupted by the service of a summons claiming payment 
from Grindstone in November 2015. 

Chemfit Fine Chemicals (Pty) Ltd t.a SA Premix v Maake and Others 
(5772/2016) [2017] ZALMPPHC 27 (1 September 2017) 

Companies Act – directors- to pay damages-section 218(2) of the Act-for 
contravening provisions of the Act-trading under “insolvent circumstances”-directors  
despite being in financial distress, went on to seek to increase its already strained 
liquidity  

Joinder-a non-joinder-two parties not joined-both Mike’s Chicken (Pty) Ltd and its 
appointed Business Rescue Practitioner/s. Second, is the late filing of applicant’s 
Replying Affidavit and non-condonation. 

Business rescue- Section 141(2)(c)(ii) of the 2008 Companies’ Act which provides 
that:- If  at anytime during business rescue proceedings, the practitioner 
concludes that- there is evidence, in the dealings of the company before the 
business rescue proceedings began, of “-(ii) “ reckless trading, fraud or other 
contravention of any law relating to the company, the practitioner must-(aa) “ forward 
the evidence to the appropriate authority for further investigation and possible 
prosecution…”- all what is required to do is to refer such evidence of impropriety to 
the relevant authorities for further investigation and where appropriate, for 
prosecution. 

Business rescue-joinder in dispute- BRP other than the statutory obligations referred 
to, does not acquire corresponding legal interest in the outcome of a lis between the 
directors and the company’s creditors. There is in this instance no relief sought 
against either Mike’s Chicken or the BRP appointed for it. 

DISCUSSION/JUDGMENT 

The alternative claim, which is now the heartbeat of the Applicant’s claim, seeks 
relief mainly that the Respondents be ordered to pay to the Applicant, damages 
pursuant to the provisions of Section 218(2) of the Act, in the amount of R3 126 334-
41 jointly and severally, the one paying, the others absolved, interest at the rate of 
10.25% per annum a tempore morae to date of final payment, and costs of suit on a 
punitive scale. 

The Application is opposed on a variety of grounds including certain points in limine, 
which I shall consider in detail herein. 

The provisions of Section 218(2) of the Act read as follows:- 



Section 218(2): 
“ Any person who contravenes any provision of this Act is liable to any other person 
for any loss or damage suffered by that person as a result of that contravention .” 

1.6. I shall revert to the language employed in subsection 2 of Section 218 and its 
interpretation later in my judgment. 

 The Applicant is a business entity that conducts trading as, inter alia, a supplier of 
medicated and nutritional feed additives. The Respondents are alleged to be 
individual directors of a certain business entity known as Mike’s Chicken, also 
registered as a trading company under the company laws of the land. 

(Registration number: 1982/006172/07). This company according to its profile data 
(“IPC”) was incorporated on 29 June 1982. Mike’s Chicken is involved in poultry 
Farming Operation in Plot 129 Doornbuilt, Polokwane, Limpopo Province. 

Mike’s Chicken, on 04 July 2016, was placed under business rescue under the 
supervision of Messrs Pieter Hendrik Strydom and Thomas George Nell. 

Mike’s Chicken, which as I have already shown, is an autonomous business legal 
entity, with its own separateness, applied for credit facilities from the Applicant on 

09 MAY 2014, the credit limit thereof being an amount of R1.5 million payable thirty 
(30) days after the date of invoice or statement. The material terms and conditions 
thereof are contained in Annexure “FA5” to the founding affidavit (“FA”). 

[5]. From the face of this document, (credit application form) it appears that Messrs. 
Michael John Nunes and Christiaan Jacobus Albertus Kirsten, the latter having 
resigned on 29 March 2016, were then the shareholders or members of Mike’s 
Chicken and also the parties who themselves applied on its behalf for the credit 
facilities. 

I add to state, though orbiter that the present directors were, by the time the credit 
facility was applied for also already the directors of Mike’s Chicken. 

[6]. Mike’s Chicken again on 12 November 2014 sought an increase of their credit 
facility to R4 million on the usual terms and conditions as the previous credit facility. 
Its indebtedness then escalated to an amount of R3 126 334-41 as reflected in 
Annexure “FA7”, being a computer spread-sheet of the capital debt due owing and 
payable by Mike’s Chicken. 

From October 2015 and despite compliance with its contractual obligations, the 
Applicant experienced difficulties with Mike’s Chicken for its inability to honour 
payments of the rendered invoices. As matters stood, Mike’s Chicken was and as 
October 2015 trading under insolvent circumstances in that it was allegedly unable to 
settle its debts as and when they became due and payable. 

[7]. The reality of the status of its illiquidity became even more apparent when on 27 
March 2016, in a compromise letter to the Applicant, Mike’s Chicken offered to settle 
the capital debt due by it on R50 000-00 weekly installments  effective from 04 April 
2016, the objective being to wipe out the debt by the end of May 2016. 

[8]. Against the foregoing backdrop, it is common cause that Mike’s Chicken has 
been placed under supervision on 04 July 2016. On 18 July 2016 at the first meeting 
of creditors in the business rescue proceedings, Mr Nell, one of the appointed 



business rescue practitioners, addressed the creditors with regard to the contents of 
a letter dated 04 July 2016 ( Annexure “FA9”) written by the Third Respondent. The 
contents of Annexure “FA9” referred to, project a picture that Mike’s Chicken’s 
trading solvency has been compromised due to an ever increasing debt 
accumulation. From this document, it appears that Mike’s Chicken has been in a 
financial distress since 2014. 

The aforegoing observation stems from the resolution of the board of directors of 
Mike’s Chicken dated 30 June 2016 in support of a call to have it placed under 
Voluntary Business Rescue as defined in Section 129 of the Act. (Annexure “FA4”). 
That was when Messrs. Strydom and Nell were appointed as its Business Rescue 
Practitioners (“practitioners”). It was contended by the Applicant that it was never 
advised by Mike’s Chicken of its “financial distress” as it was obliged to disclose in 
clause 13 of its credit facility application. 

The Applicant contended further that had it known of Mike’s Chicken’s “financial 
distress” prior to its extension of application for a credit facility, it would not have 
granted its extension in the circumstances. 

The Applicant further submitted that in the premises it has incurred damages in the 
amount of R3 126 334-41 claimed in the notice of motion, being the amount said to 
be owing, due and payable by Mike’s Chicken. 

It is the aforegoing contention that triggered opposition by the Respondents of this 
claim. The Respondent’s bone of contention primarily rests on two pillars, First, and 
raised as a point in limine, was that of a non-joinder of both Mike’s Chicken (Pty) 
Ltd, and its appointed Business Rescue Practitioner/s. Second, is the late filing of 
applicant’s Replying Affidavit and non-condonation. 

[13]. The crisp issue therefore is whether the technical preliminary legal point of non-
joinder raised in the present application is fatal to the proceedings, and thus leads to 
dismissal thereof. 

[14]. The importance of the non-joinder  of Mike’s Chicken in the present application 
as contended for by the Respondents allegedly finds force or application within the 
ambit of the provisions of Section 141(2)(c)(ii) of the 2008 Companies’ Act which 
provides that:- 

Section 141(2)(c): 
(1)…………………. 

(2) “ If  at anytime during business rescue proceedings, the practitioner 
concludes that- 

(c)  “ there is evidence, in the dealings of the company before the business rescue 
proceedings began, of “- 

(ii) “ reckless trading, fraud or other contravention of any law relating to the company, 
the practitioner must- 

(aa) “ forward the evidence to the appropriate authority for further investigation and 
possible prosecution…” 

[15]. A closer scrutiny of the provisions, which mainly govern investigations of affairs 
of a company, seems to me that it merely enjoins the business rescue practitioner to 



“forward the evidence” if any of alleged reckless trading, fraud or other contravention 
of any law for further investigation and possible prosecution.  

[16]. The obligations as set out in Section 141(2) of the Act take root once a 
business rescue practitioner has been appointed to assume full management control 
of the company in substitution for its board of directors and pre-existing 
management. 

Should he/she  in the course of the performance of his/her duties and the powers set 
apart in the Act, find any evidence in the dealings of the company prior to the 
business rescue proceedings commenced, in the manner contemplated in Section 
141(2)( c)(ii) (aa), all what is required to do is to refer such evidence of impropriety to 
the relevant authorities for further investigation and where appropriate, for 
prosecution.  

[17]. These statutory powers as conferred by Section140 on the practitioner, raises 
the question whether a business rescue practitioner (“BRP”) render him/her a 
necessary party with direct and substantial interest in the pending litigation involving 
the directors/ shareholders of the company vis-à-vis third party creditors. The 
answers to this question should in my view be in the negative. The BRP other than 
the statutory obligations referred to, does not acquire corresponding legal interest in 
the outcome of a lis between the directors and the company’s creditors. There is in 
this instance no relief sought against either Mike’s Chicken or the BRP appointed for 
it.  

[18]. On 30 June 2016, the directors of Mike’s Chicken resolved to commence 
business rescue proceedings as contemplated in Section 129 of the Act. Pursuant 
thereto, on 04 July 2016, a written notice to “all affected persons” was issued, 
notifying them of the placement of the company under supervision occasioned by 
business rescue proceedings. 

[19]. The legal consequences and effect of such business rescue proceedings 
having been initiated, in essence placed a general moratorium on legal proceedings 
against Mike’s Chicken, regard being had to the stipulations in Section 133(1) of the 
Act which provides that:- 

Section 133(1): 
“ During business rescue proceedings, no legal proceedings, including enforcement 
action, against the company, or in relation to any property belonging to the company, 
or lawfully in its possession, may be commenced or proceeded with in any forum 
except … 

(a)……………. 

(b) “with the leave of court and in accordance with any terms the court considers 
suitable”… 

(c)…………….. 

(d)…………….. 

(e)…………….. 

[20]. With the legal bar in the form of the moratorium introduced by Section 133(1)(a) 
–(e), it follows that it would have been ludicrous if not absurd for the Applicants to 



have joined Mike’s Chicken in the application, as the business rescue application 
was already in existence prior to the launching of the application. To do so would 
have been to engage in a costly and protracted legal exercise, seeking, for instance, 
the written consent of the BRP, leave of court, set-off if necessary, and related 
exceptions so as to cite the company as a co-respondent in the proceedings. 

[21]. The crisp issue for inquiry in this application really is whether the Respondents 

 “contravene” any provision/s of the Act and if so, is he/she liable to any other person 
for any loss or damage suffered by the aggrieved party for the infringement. This is 
what to my mind personal liability of the company directors is all about. 

It is this alleged “contravention” that one must consider whether is it Mike’s Chicken 
as a separate juristic person or the natural personae iuris which are organs of control 
and management of the company that are civilly liable to the Applicant. 

The answer in my view, should be in the positive, that, it is the latter who should 
incur personal liability. This is particularly so that Section 133(1)(a)-(e ) constrains 
the Applicants to proceed against Mike’s chicken (under supervision) as a joined 
party in the matter. 

In consequence, I find that because there is no lis between the Applicant and Mike’s 
chicken which, in any event there is no evidence of reckless trading or fraud 
perpetrated by it, and  further that no relief is thus sought against it, the issue of non-
joinder falls away. 

[22]. The next consideration in order to impute the alleged “contravention” of any 
provision 

against the Respondents, is the nature of the contravention within the ambit of 
Section 218(2) of the Act. 

[23]. The new Companies Act ( Act 71 of 2008) introduced a few statutory 
prohibitions and otherwise offensive conduct by either the Company or its constituent 
members or directors. A classic example are the provisions of Section 22(1) (a) and 
(b) which provides that:- 

Section 22(1):- 
“ A company must not- 

(a)  carry on its business recklessly, with gross negligence, with intent to defraud any 
person or for any fraudulent purpose, or 

(b)  trade under insolvent circumstances” 

[24] On a semblance of the facts in this application and taking into account the 
trading history by the company (Mike’s chicken “under supervision”) it follows that 
the directors on its behalf or its agents, have since approximately May 2014 been 
trading under “insolvent circumstances”. That, notwithstanding, the directors on or 
about 12 November 2014, despite being in financial distress, went on to seek to 
increase its already strained liquidity by borrowing against their credit facility an 
amount of R4 million, which swelled their indebtedness to the Applicant. 

In doing so, needless to say, the company did so through its directors who in dealing 
with a third party (Applicant) did so as its agents, for a company cannot act on its 
own unassisted by its agents.  



[25]. It is contraventions of these or other nature that invariably attracts personal 
liability of the directors within the meaning and purport of Section 218(2) and 
ancillary provisions. 

[26]. It was submitted on behalf of the Respondents that the Applicants failed to 
prove that it has suffered any damage for purposes of Section 218(2). This view is 
based on the submission that damage can only mean any amount not recovered 
from Mike’s chicken after termination of the Business Rescue, and that this could 
purely be a matter of conjucture.  Although this submission may at face value sound 
valid, I am of the view that for present purposes it is misguided, for the reasons that 
will follow. 

[27]. Clearly, the Respondents as directors of Mike’s chicken, are indebted to the 
Applicant in the amount claimed in the application and as per credit facility which is 
due and payable as a principal capital debt. It was not Mike’s chicken, a juristic 
person autonomous in its legal status, that contravene the provisions of the Act by 
trading in “insolvent circumstances” projected by the Applicant, but squarely its 
directors. 

  

C. GENERAL LEGAL PROVISIONS CREATING LIABILITY 

  

[28]. I have already intimated [para: 23] that the new Companies Act introduced a 
few measures imputing general or personal liability of either the company per se or 
its directors. I propose to refer briefly to each relevant provision to illustrate the point 
and deal with the legal implications thereof. 

28.1. Section 22(1) prohibits a company  to carry out its business recklessly, with 
gross negligence, with intent to defraud any person or for fraudulent purpose. A 
company is also forbidden to trade under insolvent circumstances.[4] 
28.2. In addition, Section 77 creates liability of the director/s relevant to the  common 
law principles relating to breach of fiduciary duties. The liability is for 
any loss, damage or costs sustained by the company. In this regard the liability of 
the directors arises in the event of an infringement of the common law principles 
founded in a breach of fiduciary obligations as a result of which the company(the 
victim) incurs “any loss, damages or costs” (own emphasis). In this context Section 
77 (2) and 77 (3) provides :- 

Section 77(2): 
“A director of a company may be held liable- 

(a)  in accordance with the principles of the common law relating to breach 

of a fiduciary duty, for any loss, damages or costs sustained by a company as a 
consequence of any breach by the director of a duty contemplated in Section 75, 
76(2) or 76(3)(a) or (b) ….” Section 77(b) which is similar to Section 77(a), however, 
creates liability based on delict. 

Section 77(3): 
A director of a company is liable for any loss, damages or costs sustained by the 
company as a direct or indirect consequence of the director having:- 



(a)……………………………. 

(b) acquiesced in the carrying on of the company’s business  despite knowing that it 
was being conducted in a manner prohibited by Section 22(1).” 

28.3. In it, Section 77(1) to 77(10) broadly viewed, imposes far reaching liabilities for 
“contravention” of the Act on the directors of a company, who clearly act on its behalf 
as its functionaries or organs of the company. Section 77(3)(a) in addition, strictly 
speaking, places liability on a director/s who acted in the name of the company, 
signed anything on behalf of the company or purported to bind the company, despite 
knowing that the director lacked authority to do so. Here the rules of agency find 
application. 

28.4. Section 214(1)-214(3) also imposes liability on a “party” (which includes a 
director) for falsification of any accounting records, reckless and non-compliance. Of 
cardinal importance are the provisions of Section 214(1)(c) which states:- 

Section 214 (1)(c): 
“A person is guilty of an offence if the person – 

(c). “was knowingly a party to – 

(i). “conduct prohibited by Section 22(1)”….. These provisions are in my opinion wide 
enough to impose liability to any party, including a director of a company, who 
“contravenes” any provision of the Act. In this instance conduct prohibited by Section 
22(1), without derogating  the provisions of other prohibitions within the four corners 
of the Act, covers “trading under insolvent circumstances” which gives rise to either 
personal liability and/or criminal sanctions regard being had to the general provisions 
of Section 214 of the Act. 

28.5. Furthermore, Regulation 123(5) of the regulations promulgated under the Act 
(Regulations of 2011) provides: 

“ A company whose board is required in terms of Section 129(7) to deliver a notice to 
affected persons advising that it has not resolved to commence business rescue 
proceedings, must either – 

(a). deliver a notice in Form CoR 123.3 to each affected person in accordance with 
regulation 7, or 

(b). inform each affected person of the availability of a copy of the 

Notice, in the manner contemplated in Section 6(11)(b) (ii) and regulation 6”. The 
notice referred to in the regulation is one of a decision by the direction not to begin 
Business Rescue. 

It follows that failure to issue the notice in the manner stated and the directors, 
contrary to the required notice, voluntarily places itself under business rescue and 
supervision as the Respondents did on 04 July 2016, this conduct if I am correct, 
clearly offends against the provisions not only of Section 214(c) (i), but also in 
particular, regulations under the Act. 

[29]. Instrinsically connected to these offences, is the general civil liability created by 
the 



Provisions of Section 218(2) which imposes liability once, again, to “any person” who 
“contravenes” any provisions of the Act. The nature of liability is one for “any loss or 
damage” suffered by the aggrieved party arising from the contravention.[5] 
[30]. Properly interpreted, the civil liability made available under Section 218(2) 
brings 

about liability sui generis against  “any person” encompassing the directors, 
shareholders and any creditor to file a suit against any person who “contravenes” 
any provision of the Act for any loss or damage incurred on account of the 
contravention . The word “contravene/s” though not defined, and when used 
juridically, implies violation or conduct repugnant to any provision under the Act and 
the regulations made thereunder. Similarly, it may even attract liability for any 
conduct that omits by commission or non-compliance with a provision of the Act or 
the regulation. Such liability ensues as a result of any contravention, and therefore 
such ordinary common law requirements for liability as fault or wrongfulness are 
dispensed with. 

[31]. As to whether in matters like this there has been sufficiency of 
causality, Nugent JA  stated as follows in Minister of Safety and Security v Van 
Duivenboden[6] 
“A Plaintiff is not required to establish the causal link with certainty, but only to 
establish that the wrongful conduct was probably a cause of the loss, which calls 
for a sensible retrospective analysis of what would probably have occurred, based 
upon the evidence and what can be expected to occur in the ordinary course of 
human affairs rather than an exercise in metaphysis” (own emphasis). 

[32]. Given the afore stated passage, it cannot reasonably be expected of the 
applicant or a plaintiff to formulate a specific contravention and in turn causally link it 
meticulously with exactitude the “loss or damage” actually suffered. It would be 
sufficient in my view, if the applicant could establish that a “loss or damage” has 
been sustained “ as a result of that contravention” contemplated in Section 218(2). 

[33]. To put cusion of Section 218(2), Section 218(3) goes on to provide:- 

Section 218(3): 
“The provisions of this section do not affect the right to any remedy that a person 
may otherwise have. (own underlining) 

Any remedy would, to my mind, include a claim in torts for civil damages if 
established by the evidence and on a balance of probabilities. 

[34]. In general to found personal liability of a director it is necessary that “any 
contravention” of the provisions of the Act must have been present. 

[35]. I find refuge also from the dictum of Du Plessis AJ in Rabinowitz v Van 
Graan and Others[7] at Paragraph 21 where the Learned Acting Judge stated:- 

“….. Bearing in mind that the Act specifically contemplates that the business and 
affairs of a company are to be managed by or under the direction of its board, 
(Section 66(1)) it is hard to conceive of any basis upon which the legislature intended 
to prevent a company from acting in the manner provided for in section 22, but did 
not intend to prevent the directors responsible for the management of the company 
from acting in that manner. The court went on to state in paragraph 22 that: 



“ I agree with these submissions and find that a third party can hold a director 
personally liable in terms of the Act for acquiescing in or knowing about conduct that 
falls within the ambit of section 22 thereof.” 

I fully subscribe to the sentiment echoed by the Learned Acting Judge in this regard. 

[36]. A further view I take, considerable reliance being based on instructive authority 
is 

that even if the Applicant did not specifically plead in its founding affidavit its claim on 
other provisions except Section 218(2) to found liability for alleged loss or damage 
incurred as a result of contravention of any provision of the Act, it is apparent on a 
holistic reading of its papers, that sufficient facts that show contravention of sections 
22, 77(3)(b), 214 and 218(2) of the Act were alleged and established that constituted 
contravention of any of those provisions. 

Any conduct that contravenes a provision of the Act, catapults any person, including 
the directors to personal liability. 

[37]. The aforegoing proposition finds support from the extract of the judgment of 

O’ Regan J in Bato Star Fishing (Pty) Ltd v Minister of Environmental 
Affairs[8], where the Learned Judge remarked:- 

“ Where a litigant relies on a statutory provision, it is not necessary to specify it, but it 
must be clear from the facts  alleged by the litigant that the section is relevant and 
operative.” 

[38]. That said, the applicant having relied on section 218(2) as an alternative claim 
in its Notice of Motion, (Prayer 1.3) I am of the firm view that its claim ought to 
succeed since section 218(2) should be seen as a general enabling remedy. 

[39]. In addition to the above stated principles as laid down by apax courts, the court 
in the judgment of Blue Farm Ltd v Rapitrade 6 (Pty) Ltd and Others[9], Mantame 
J held at Paragraph 31 that: 

“In my opinion, the approach to be adopted when interpreting this section is narrow 
approach because of the ambiguity of the section. This court can only interpret this 
section to mean that directors of a company are liable 
for loss, damages or costs sustained by the company as a direct or indirect 
consequence of the director having acquiesced in the carrying on of the company’s 
business despite knowing that such conduct is prohibited by section 22(1)….for 
instance, if the director is liable for the loss, damages or costs sustained by the 
company – who would ordinarily enforce the civil claim against the directors, as that 
is not provided for the in Act. This approach would create a lacuna.” 

I align myself with the principle outlined by the court, for to interprete the section too 
widely, and adopt a wider meaning, would lead to a manifest absurdity which would 
not have been intended by the lawgiver. 

  

D. CONDONATION 

  



[40]. Lastly, but not least, there remains the application sought for condonation for 
late filing of Applicant’s replying affidavit. It is generally trite that the court enjoy a 
judicial discretion whether to grant condonation for non-compliance with any uniform 
rule of court, provided good cause is shown, regard being had to the degree of 
lateness, the reasons for the delay, the reasonableness of non-compliance, the 
importance of the real issues in dispute, and above all, whether there are reasonable 
prospects of success on the matter under consideration, which is the high watermark 
for the court to exercise its discretion properly. 

See: Melane v Santam Insurance 1962(4) SA 531 (A), and Madinda v Minister of 
Safety and Security 2008(4) SA 312 (SCA). 
Having read the applicants’ replying affidavit and the issues contained therein, I am 
of the opinion that the interests of justice require that condonation be granted. The 
primary consideration is that the main issues between the parties really reside within 
the parameters of the founding and answering affidavits.  The rest are peripheral, not 
causing any prejudice to the respondents, either. The condonation is therefore 
granted. 

  

E. COSTS 

  

[41]. Having said that, a word on costs. It is trite that the award of costs, which again 
is discretionary on the court hearing the dispute, usually in civil proceedings rests 
primarily upon the object of squaring up a party for costs to which that party was 
wrongly put. That underpins the basic premise that a successful party should be 
awarded its costs, if the other party in opposition contest the claim, thereby placing 
itself is a perilous collision course. There is, however, no case made out for the 
punitive costs sought against the Respondents. 

[42]. In the result, I make the following order:- 

(a)  The application succeeds. 

(b)  The First to Fifth Respondents, jointly and severally, the one paying the others to 
be absolved, are ordered to pay the Applicant damages pursuant to the provisions 
of Section 218(2) of Act 71 of 2008 ( Companies Act, 71 of 2008), in the amount 
of R3 126 334-41. 
(c)  Interest thereon at the rate of 10.25% per annum a temporae morae to date of 
find payment. 

(d)  Party and party costs are awarded to the Applicants including the costs for 
employment of Counsel. 

 

Heppell v Law Society of the Northern Provinces (1096/16) [2017] ZASCA 119 
(22 September 2017) 

Insolvent person- Attorney – whether fit and proper to practise notwithstanding 
being sequestrated – whether suspension an appropriate sanction for an attorney 



guilty of non-disclosure of critical information when applying for his sequestration – 
no sound reason to interfere with the exercise of discretion. 

 [1] The appellant, an attorney by profession, was suspended from practising as an 
attorney for a period of six months as from the date of the judgment of the Gauteng 
Division of the High Court, Pretoria (De Vos J and Mogotsi AJ). He now appeals 
against that judgment to this court with the leave of the court below. 

[2] As a result of the appellant’s successful application for the acceptance of the 
voluntary surrender of his estate, the respondent, the Law Society of the Northern 
Provinces (the Law Society) incorporated in terms of s 56 of the Attorneys Act 53 of 
1979 (the Act), commenced an investigation into the appellant’s fitness to remain in 
practice. The Investigative Committee of the Council of the Law Society of the 
Northern Provinces (the Council) concluded that the appellant was guilty of 
unprofessional or dishonourable or unworthy conduct and was no longer a fit and 
proper person to continue to practise as an attorney. The Law Society brought an 
application before the court a quo to have the appellant’s name struck from the roll of 
attorneys, alternatively that he be suspended from practising as an attorney on such 
terms and conditions as the court may deem appropriate. 

[3] The appellant was admitted as an attorney on 7 May 1991 and thus became a 
member of the Law Society. He ceased to practise as an attorney on 30 May 2007 
but remained on the roll of attorneys as a non-practising attorney. He ventured into 
business. He formed a close corporation, traded in liquor, and became a property 
developer and signed a number of suretyships for the debts of the close corporation. 
Due to the unstable economic climate the businesses were not doing too well. He 
eventually sold all that he had at a loss and decided to practise law again as an 
attorney from 1 September 2010. Because he could not cope with all his financial 
responsibilities while in business, he decided to approach the court with an 
application for the voluntary surrender of his estate which order was granted on 11 
January 2012. 

[4] After the appellant had been sequestrated, the Law Society instructed Ms Magda 
Geringer, a legal official in the employ of its Monitoring Unit, to investigate the 
circumstances which led to the appellant’s sequestration. Ms Geringer visited the 
appellant’s offices and presented a report to the Law Society on 6 July 2012. She 
reported, inter alia, that the appellant did inform the Law Society during August 2011 
that he was contemplating applying for the voluntary surrender of his estate. She 
concluded her report positively in favour of the appellant. She mentioned that no 
complaints had been lodged against him regarding trust funds and that there 
appeared to be no risks for the Fidelity Fund, and finally that in her opinion the 
appellant was still a fit and proper person to practise as an attorney. 

[5] After considering Ms Geringer’s report, the disciplinary department of the Law 
Society resolved to refer the matter to the investigation committee of the Council to 
establish whether the appellant could be regarded as a fit and proper person to 
remain on the roll of attorneys, notwithstanding the sequestration of his estate. This 
was motivated by the provisions of s 22(1)(e) of the Act which provides as follows: 

‘22     Removal of attorneys from roll    



(1)     Any person who has been admitted and enrolled as an attorney may on 
application by the society concerned be struck off the roll or suspended from practice 
by the court within the jurisdiction of which he or she practises -     

. . . 

 (e)     if his or her estate has been finally sequestrated and he or she is unable to 
satisfy the court that despite his or her sequestration he or she is still a fit and proper 
person to continue to practise as an attorney.'        

[6] After several consultations and a formal inquiry the committee concluded that the 
appellant had been dishonest in his application for voluntary surrender and failed to 
disclose material facts as he was obliged to do. It found amongst others that he 
misrepresented his liabilities under oath to the court as amounting to R146 000 
whilst in actual fact, when the suretyships were included, they amounted to about 
R20 million. He had also failed to disclose that he was a practising attorney. He had 
misled the court concerning his monthly income and failed to disclose his monthly 
expenses relating to his practice. He had also failed to disclose the type of marriage 
he had entered into. The appellant’s explanation for most of these discrepancies was 
that his attorney had drafted the founding affidavit and that he signed it without 
properly checking whether the content was correct or not. 

[7] The committee resolved to refer the matter to the Council because it was not 
convinced that the appellant could be regarded as fit and proper to remain on the roll 
of attorneys. It expressed its disquiet on his failure to disclose all relevant facts and 
his failure to be honest with the court. The Council concluded that the appellant 
could not be regarded as a fit and proper person to practise as an attorney and 
resolved to refer the matter to court, hence the application to have his name struck 
from the roll of attorneys, alternatively to suspend him from practising as an attorney. 

[8] The court a quo concluded that the appellant was not a fit and proper person to 
remain on the roll of practising attorneys ‘without any form of sanction’. This 
conclusion was based on the proven facts that he failed to disclose that he was a 
practising attorney when he applied for his estate to be sequestrated, he failed to 
disclose properly the type of matrimonial regime he had entered into, he failed to 
disclose all the facts relating to his income and expenditure, he failed to disclose his 
suretyships accurately and he failed to make a proper disclosure of the current 
amount of his liabilities. It concluded that he was ‘at least grossly negligent in his 
failure to make a full and proper disclosure to the court in his application for the 
surrender of his estate’. 

[9] The appellant contended that he did not contravene any of the sections of the Act 
or rules of the Society; that there was no complaint lodged against him relating to his 
practice as an attorney; that he had no shortfall in his trust account; and that he did 
not contravene any of the provisions of the Insolvency Act 24 of 1936.  He stated 
that he was not an insolvency practitioner and therefore not acquainted with 
applications for voluntary surrender and that he relied on his attorney, Ms Esme 
King, as she was the expert in such applications.  He denied that he was not a fit and 
proper person to practise as an attorney. He conceded, though, that he did not 
disclose the fact that he was a practising attorney but contended that he did not 



consider it relevant because the genesis of his voluntary surrender application arose 
from his business activities. 

[10] The Law Society, on the other hand, argued that voluntary surrender 
applications required an even higher level of disclosure than the ‘so called’ friendly 
sequestration. This will place the courts in a better position to arrive at a correct 
finding and exercise their discretion properly ‘especially in view of the fact that these 
applications are brought on an ex parte basis’. It further contended that some of the 
appellant’s allegations under oath concerning his financial position were false. It 
submitted that he is therefore not a fit and proper person. 

[11] The issue before this court is in essence, whether the court below was correct in 
finding that the appellant is not a fit and proper person to practise as an attorney 
and, if so, whether the sanction imposed should be interfered with on appeal. It is 
trite that this court must embark on a three-stage enquiry. (See Jasat v Natal Law 
Society 2000 (3) SA 44 (SCA); [2000] 2 All SA 310 (A) para 10 and Malan v The 
Law Society of the Northern Provinces [2008] ZASCA 90; 2009 (1) SA 
216 (SCA); [2009] 1 All SA 133 (SCA) para 4; Wilkinson v The Law Society of the 
Northern Provinces [2017] ZASCA 69 at para 4.) For completeness I shall restate 
the three-stage enquiry. First, the court must decide whether the alleged offending 
conduct has been established on a balance of probabilities. It is a factual inquiry. 
Second, consideration must be given to the question whether, in the discretion of the 
court, the person concerned is not a fit and proper person to continue to practise. 
This involves a weighing up of the conduct complained of against the conduct 
expected of an attorney, and is a value judgment. And third, the court is required to 
consider whether, in light of all the circumstances, the name of the attorney 
concerned should be removed from the roll of attorneys or whether an order of 
suspension from practice would suffice. This is a matter for the discretion of the 
court.  

[12] The Law Society in its founding papers laid out certain general principles as a 
prelude to what it alleged to be unprofessional misconduct. The appellant admits 
these principles as part of what an attorney must observe at all times. For example 
that 'the law exacts from an attorney uberrima fides – the highest possible degree of 
good faith – in his dealings with his clients, which implies that at all times his 
submissions and representations to his clients must be accurate, honest and frank’. I 
may add that, the submissions and representations should not only be honest and 
frank to his clients but, as an officer of the court, when moving his application for 
voluntary surrender he should have informed the court that he was an admitted 
attorney. He failed to disclose that he had signed suretyships with his creditors. 
Instead of admitting the fact that he did not disclose the suretyships he prevaricated 
and mounted a misconceived defence of why he failed to do so. He avers that he 
relied on the advice of his attorney Ms King, that the suretyships were contingent 
liabilities that had not been called up either by demand or summons. In my view, it is 
irrelevant whether the suretyships have been called up – their disclosure would 
certainly have affected the benefit to creditors. These suretyships amounted to about 
R20 million. Such failure to disclose is a contravention of the general principles. 

[13] The appellant was obliged to be frank and honest with the court and disclose all 
relevant information. The failure to disclose these suretyships amounted to a 



misrepresentation of his liabilities. Had they been so disclosed, it is unlikely that the 
application for voluntary surrender would have succeeded. He also failed to fully 
disclose his income and expenditure. An example of this is that he indicated in his 
disciplinary hearing that he paid for his various insurance policies from his attorney’s 
business account but did not disclose that he was an attorney or this fact. He did not 
give details of his income and expenditure from his practice, contenting himself with 
saying that his monthly income was R5 000. That he failed to disclose his marital 
status is not so weighty, as elsewhere in his papers he did mention that he was 
married out of community of property, though he did not provide other minor details. 
The appellant signed an affidavit wherein he confirmed the truthfulness of its 
contents, however during the enquiry by the Law Society he made a volte face by 
saying that he did not check or that he did not properly read the affidavit prepared by 
his attorney, but went on to sign it. An attorney’s duty, amongst others, is to advise 
his clients not to sign documents without reading and understanding them. Here he 
does the opposite. His evidence is tantamount to perjury. 

[14] The gravamen of this case essentially is whether he is a fit and proper person to 
remain on the roll of attorneys. In terms of s 22(1)(e) of the Act, the appellant bears 
the onus of satisfying  the court that despite his sequestration he is still a fit and 
proper person to continue to practise as an attorney. Counsel for the appellant 
conceded during the hearing of this matter that, in this case it cannot be said that the 
court below exercised its discretion capriciously nor that it failed to bring an unbiased 
judgment to bear. Counsel attacked the exercise of the court’s discretion on the 
basis that it exercised its discretion upon a wrong principle or as a result of a 
material misdirection. It was unclear, from the submission made, what that wrong 
principle was. 

[15] It is now settled that an appeal court has limited powers to interfere with the 
decision of the court below. See Malan v The Law Society of the Northern 
Provinces (supra) para 12. This court has on numerous occasions decided that this 
discretion is a strict discretion, meaning that a court of appeal will not interfere if the 
discretion was exercised judicially. (See also Mabaso v Law Society, Northern 
Provinces & another [2004] ZACC 8; 2005 (2) SA 117 (CC) para 20 and Giddey NO 
v JC Barnard and Partners [2006] ZACC 13; 2007 (5) SA 525 (CC) para 20.) In the 
present case the facts speak for themselves. I am unable to conclude that the court 
below exercised its discretion capriciously or that it based its judgment on a wrong 
principle. Therefore, the court found, correctly so, that the appellant is not a fit and 
proper person to practise as an attorney. 

[16] I now turn to the question of whether the sanction of suspension is the 
appropriate one in the circumstances of this case. This, too, is a matter for the 
discretion of the court below. It has been consistently held by this court that the main 
consideration, when dealing with the aspect of sanction, is the protection of the 
public. I am of the view that not only is the protection of the public at stake, but also 
the errant attorney needs to be disciplined for his/her acts of misconduct. Of course, 
the court exercises its discretion depending on the degree and severity of the 
misconduct. In the present case the court below found that the appellant was ‘at 
least grossly negligent,’ however it acknowledged that there was merit in the Law 
Society’s contention that the appellant was dishonest. As I said earlier, this case 
deals with failing to fully and frankly disclose critical information to the court dealing 



with an application for voluntary surrender. I am unable to fault the court a quo on 
the sanction of suspension. The court motivated the suspension on the basis that the 
appellant should be given the opportunity to rehabilitate himself. In order to do so, it 
held that he needs time to reconsider his unprofessional conduct while on 
suspension. Although the appellant did not admit his wrongful conduct, he justified 
his failure to disclose by blaming his attorney who prepared the papers on his behalf. 
His failure to admit and show remorse is a danger to the public, as he might continue 
to do it without realising it and accepting that it is unprofessional and unlawful. The 
period of suspension will indeed be an opportunity for him to reconsider and change 
his ways. It is hoped that, by taking this opportunity, he will return to practise as a 
better attorney, more attuned to his duty to the public and the court. His absence 
from practice will of necessity protect the public more than punishing him, in as much 
as he will think twice before committing the same act of misconduct. 

[17] I therefore find that there is no basis to interfere with the exercise of the 
discretion of the court below. 

[18] The appeal is dismissed with costs on the attorney and client scale. 

Majiedt JA: A minority judgment, same conclusion but different reasons, criticising 
the quort a quo for not looking deeper into the matter.  

Minister of Environmental Affairs v Recycling and Economic Development 
Initiative of South Africa NPC, Minister of Environmental Affairs v Recycling 
and Kusaga Taka Consulting (Proprietary) Limited (9675/2017, 10123/17) [2017] 
ZAWCHC 101 (15 September 2017) 

Applications-final liquidation- Minister locus standi  

Applications-ex parte-when appropriate 

Applcations-prima facie case and just and equitable grounds to wind-up the two 
companies. 

Applications-solvent company-who can bring 

Applications-section 157 (1)(d) of the Companies Act to bring the application for the 
provisional and final winding-up of the Respondents in terms of section 81 (1)(c)(ii) 
or 81 (1)(d)(iii). 

Applications-anticipating the return date 

 

This is a consolidated application, brought by the Minister of Environment Affairs 
(hereinafter referred to as “the Minister” or “the Applicant”) for the final liquidation of 
two entities that has an association with each other. 

The Minister, on 1 June 2017, brought an application, under case number 
9675/2017, for the provisional liquidation of the Respondent, the Recycling and 
Economic Development of South Africa (“Redisa”), a non-profit, solvent company 
before Cloete J, which was granted. Cloete J also issued a rule nisi that required the 
Respondent and any other party with a legitimate interest to show cause, if any, on 
Tuesday, 25 July 2017: Why the Respondent (Redisa) should not be placed under a 



final winding-up order; Why the liquidator of the Respondent (Redisa) should not be 
directed to distribute the entire net value of the Respondent to the Waste 
Management Bureau; and Why the costs of this application should not be cost in the 
winding-up of the Respondent (Redisa). 

In the second application, on 8 June 2017 under case number 10123/2017, the 
Minister brought the application for the provisional liquidation of Kusaga Taka 
Consulting (Pty) Ltd (“KT”), a privately owned, solvent company before Le Grange J, 
who also granted the application. The court also issued a rule nisi that required the 
Respondent and any other party with a legitimate interest, to show cause, if any, on 
Tuesday, 25 July 2017:  Why the Respondent (KT) should not be placed under a 
final winding-up order; Why the liquidator of the Respondent (KT) should not be 
directed to distribute the entire net value of the Respondent to the Waste 
Management Bureau; and Why the costs of this application should not be cost in the 
winding-up of the Respondent (KT). 

The basis upon which the Minister sought an application for the liquidation of KT was 
because KT acted as the management company of Redisa. 

[4] In respect of both applications the Minister was granted an order for the 
provisional liquidation of both Respondents’ in terms of section 81 (1)(c)(ii) and/or 81 
(1)(d)(iii) read with section 157 (1)(d) of the Companies Act 71 of 2008 [5] Both 
Respondents’ in the respective applications anticipated the return day in terms 
of Rule 6(8) and caused the matter, in respective of both cases, to be set down on 
22 June 2017. Whereby they sought an order that their respective applications be 
heard on an urgent basis and the rule nisi be discharged in respect of both 
provisional applications with costs, including the cost of two counsel to be borne by 
the Applicant on the scale as between attorney and client. 

 [59] Redisa and KT further submit that there is a textual reason why section 157 
does not apply. And that is because section 79 (2) of the Companies Act 
expressly confines the procedures for the winding-up of solvent companies 
“whether voluntary or by court order” to Part G of Chapter 2 (i.e. sections 
79 to 83).  Redisa submitted that even if section 157 (1)(d) were to have applied to 
applications for winding-up as envisaged in section 79 and 81 of the Companies 
Act, there would be a reason why section 157should not have been relied upon by 
the Minister. The simple reason is that it would not be in the public interest to wind 
up a solvent company at the instance of a third party and against the wishes of the 
company itself. 

[60] The Minister’s contention, namely that they are dealing with public funds which 
were collected by Redisa before 1 February 2017, is wrong. Redisa contends that 
the funds are administered at the behest of the producers (as defined in the Redisa 
Plan) and are not paid into the National Revenue Fund. If a producer does not 
subscribe to the Redisa Plan, it has to subscribe to an integrated waste management 
plan prepared in terms of the Waste Act. This fee is not spent, in accordance with 
the new legislation, by Redisa in a predetermined ratio. It is as little public funds as 
are the fees collected by a private school from parents of students attending the 
school. This contention cannot be relied upon as a just and equitable ground, on the 
basis that Redisa deals with public funds. According to Redisa, this is still the 
position even after the intervention of Act 13 of 2016. Once monies collected by the 



National Revenue Fund from the producers are paid to Redisa, this position may 
change but as yet no such payments have been made. 

[61] The Respondents’ further submitted that even if section 157 (1)(d) were to 
apply, the Minister was required to have applied for this court’s leave to do so before 
launching her application.  KT, in particular argued, that even if the Minister properly 
obtained leave under section 157 (1)(d), she failed to demonstrate why KT a solvent 
private company should be wound up in the “public interest”.  KT further argued that 
courts are circumspect in granting standing on the ground of public interest. In this 
regard, the Constitutional Court[15] has held that an applicant is required to 
demonstrate that he or she is genuinely acting in the public interest, and that in 
determining whether to grant standing on this basis regards must be had to: (i) 
whether the applicant has another reasonable and effective remedy; (ii) the nature of 
the relief sought; and (iii) the range of persons who may be affected by the order and 
the opportunity they had to present evidence or argument. 

[62] Furthermore, it is argued that the Minister’s application is defective for at least 
the following reasons. Firstly, the Minister has a variety of other reasonable and 
effective remedies at her disposal. After she approved the Redisa Plan, in terms of 
which Redisa was authorised to conclude the management contract with KT, she 
could have exercise her  right to initiate a review of the amendment of the plan. She 
did not exercise that right. It was also open to her to challenge the conclusion of the 
management contract on public law grounds, if as she contends that Redisa is a 
public body. Either in terms of the Promotion of Administrative Justice Act 2 of 
2000 or on the basis of the principle of legality. Secondly, the Minister seeks the 
liquidation of a privately owned, solvent company, contrary to the wishes of its 
shareholders and directors. She does this by way of a final order, whereby she 
wants the liquidators of KT to transfer the entire net value to the Waste Management 
Bureau or the liquidators of Redisa. She does not seek to achieve the ordinary 
consequence of the liquidation of a solvent company (namely the payment of 
creditors and the distribution of the surplus to shareholders). She seeks to effectively 
expropriated (for no consideration), the company’s assets by transferring them to an 
entity under her control. 

[63] Lastly, neither persons with a direct interest in KT (its shareholders and 
directors), nor affected persons in the waste industry (including those who pay a levy 
under the Redisa Plan) were given notice of the Minister’s application, let alone 
afforded the opportunity to make submissions. 

Determination of the facts which underpins this application 

[113] Apart from the points raised in limine by the Respondents’ which are disputes 
of a legal nature, most of the facts raised in the Minister’s founding papers upon 
which the applications was based are vehemently disputed by the Respondents in 
their answering papers. In coming to a conclusion as to the real and true facts of this 
case, the court should also have regard to the Minister’s replying affidavit and further 
evidence which the court admitted on behalf of the Minister, together with the 
rebutting affidavits that was presented into evidence by Erdmann on behalf of Redisa 
and Crozier on behalf of KT. 



 [164] The Minister’s contention therefore that the money collected by Redisa, that 
ended up in the pockets of the directors of Redisa through KT, is public funds is 
therefore correct.  

[165] The question to consider now was whether the Minister had the necessary 
locus standi to bring the application for the liquidation of these two entities. Ordinarily 
the winding-up a solvent company by an order of court is provided for in section 81  

[166] It is clear that section 81 of the Companies Act does not directly grant the 
Minister the necessary standing to bring an application for the winding-up of a 
solvent company. The category or categories of persons or entities that can bring 
such an application is restricted in terms of this section. These are either: the 
company itself; its directors and shareholders; a business rescue practitioner; a 
creditor where the company’s business rescue proceedings have ended in the 
manner as contemplated in section 132 (2) of the Act; or the Commission or Panel 
under the conditions and circumstances as set out in section 81. 

leave of the court.” (Emphasis added) 

[169] I do not agree with the submissions of the Respondents that section 157 (1)(d), 
due to the fact that it is listed under Chapter 7 of the Companies Act which deals 
with remedies and enforcement, do not extend to other applications that may be 
brought in terms of the Companies Act, more especially to applications under 
section 81 (1) of the Act. I also do not agree that because section 157 (1) forms part 
of Chapter 7 it should be restricted to alternative procedures for addressing 
complaints or securing rights contained in section 156. 

[170] I also do not agree that it does not provide the basis to extend the categories of 
persons authorised to apply for the winding-up of a solvent company under Part G of 
Chapter 2. On a plain reading of section 156, it does not only deal with alternative 
procedures for addressing complaints or dispute resolution or securing rights. And 
whilst it makes provision for alternative procedures for addressing complaints or 
securing rights to a person referred to in section 157, it also grants such a person the 
right to apply for appropriate relief to the division of the High Court that has the 
jurisdiction over the matter. See in this regard section 156 (c). 

[171] In my view section 157 (1) is clear where it states, “when, in terms of this 
Act, an application can be made to, or a matter can be brought before, a court … the 
right to make the application … may be exercised by a person.” (Emphasis added) 

[172] If regard is to be had to the words in section 157 (1) which states “when in 
terms of this Act application can be made to a court”, it would be absurd and 
nonsensical to exclude an application which can be made in terms of section 81 (1) 
of the Act. There is no other provision in the Act or rule of interpretation which would 
exclude an application in terms of section 81 (1) that can be found in the words 
“when an application in terms of this Act” can be made before a court. I also do not 
understand the provisions of section 156 to exclude such an interpretation. I agree 
with Mr Muller that the words of section 157 do not restrict the remedies available to 
the applicants contemplated in section 157 (1) (a)-(d) to only those remedies in 
terms Chapter 7. I agree with the submission that the introductory phrase “when in 
terms of this Chapter, an application can be made to a court”, that instead, the 
phrase reads “when in terms of this Act, an application can be made.” 



[173] What would then be the purpose of section 157, if such an interpretation on a 
clear and plain understanding of the words of a section cannot be given to it? The 
section permits the categories of persons to make an application to a court when the 
circumstances as set out in subsections (a) to (d) are present or is justified. If an 
interpretation is given to section 157 (1), to exclude persons other than those 
mentioned in section 81 (1) and not include persons as mentioned in subsections 
(a)-(d),  it would defeat the purpose of Chapter 7 which grants certain remedies and 
enforcement of rights to people other than those mentioned in any other provision of 
the Act. And in particular those mentioned in section 81 (1) of the Act. 

[174] The title of section 157, clearly intends to extend locus standi to the categories 
of people referred to in subsection 1 (a) to (d), which makes provision as stated in 
the title “Extended standing to apply for remedies”, this is an indication of a clear 
intention to extend locus standi to bring applications or bring matters before a court 
in instances where such a person or persons mentioned in subsections (a)-(d), 
explicitly in terms of other provisions of the Act, do not have such standing. I am also 
in agreement with Mr Muller that this provision gives effect to one of the stated goals 
of the Act which is to promote compliance with the Bill of Rights in the sphere of 
company law. Which accords with section 39 (2)[49] of the Constitution which 
influenced the formulation of section 157, which in turn resemble section 38[50] of 
the Constitution. 

 [178] After having found that those persons or categories of persons as mentioned 
in section 157 (1)(a) - (d), may bring an application, or matter before a court, the 
question that still needs to be answered is whether the Minister in terms of the 
provisions of section 157 (1)(d) could bring this application for the winding-up of 
Redisa and KT in the “public interests”. CF Swanepoel (“Swanepoel”) in an article 
titled The judicial application of the “interests” requirement for standing in 
constitutional cases: “A radical and deliberate departure from the common 
law”[53] discusses albeit in a constitutional context the requirements of public 
interests. The learned author after having referred to various cases discusses what a 
court would consider in determining what entails the broader public interests in the 
application of section 38. 

[179] In my view these principles would also find application in the determination of 
what the public interests would be in terms of section 157 (1)(d) of the Companies 
Act. Itwould appear that the broader public interests, as identified by Swanepoel 
which would find application in this case could include “the need to obtain legal 
certainty for the proper administration of justice; an interest in ensuring that public 
power is exercised in accordance with constitutional and legal prescripts; and the 
need for the rule of law to be upheld”,[54] amongst others.  Especially if regard is to 
be had to the other purposes of the Act which is to promote compliance with the Bill 
of Rights, as provided for in the Constitution and in the application of company law. 

[180] The further purposes of the Act relevant to this case is set out in section 7 (h), 
(i) and (j), which respectively provide for the formation, operation and accountability 
of non-profit companies in a manner designed to promote, support and enhance the 
capacity of such companies to perform their functions; balance the rights and 
obligations of shareholders and directors within companies; and encourage the 
efficient and responsible management of companies. 



[181] If regard is to be had to these requirements, in my view, the Minister has 
established that she has the necessary locus standi to have brought these 
applications in the public interests in terms of the provisions of section 157 (1)(d). 
The Minister as a member of the executive took an oath to uphold the Constitution, 
which includes the values of openness, accountability and transparency, which 
underpins the Constitution. She and the Department of Environmental Affairs also 
has a responsibility to ensure in terms of section 24 of the Constitution that everyone 
has the right to an environment that is not harmful to the health or well-being, and to 
have the environment protected for the benefit of present and future generations, 
through reasonable legislative and other measures that prevent pollution and 
ecological degradation, promote conservation and secure ecologically sustainable 
development and use of natural resources or promoting justifiable economic and 
social development. 

[182] The Redisa Plan, which she adopted, can be regarded as “a reasonable 
legislative and other measures to prevent pollution and ecological degradation” 
which clearly gives effect to this constitutional obligation placed upon the Minister 
and the Department. In this regard it is a function of the Minister to execute and 
protect the environmental rights of South Africans, which had been delegated to 
Redisa. In doing so she was acting in the broader public interest. Redisa exercised a 
function in terms of Chapter 3 (section 24) of the Constitution as well as a broader 
public function in terms section 239 thereof. In this regard, the Minister apart from 
the public interest therefore has as the responsible Minister a direct interest in the 
litigation. But given the allegations of impropriety made against Redisa an organ of 
state, as will be shown hereunder, the interests of justice or the public 
interests,  compels this court to scrutinise the action even where the Minister’s 
standing is questionable. 

[195] I am in agreement with the Minister given these facts, it is clear on the 
objective evidence that no justifiable explanation had been given for the depletion 
and disappearance of the reserves they had repeatedly confirmed they had available 
to be able to continue with the implementation and administration of the Redisa Plan 
for several months after the change in the funding model would be effected. It is 
clear, therefore, that somehow without proper explanation, the reserves had 
dissipated or the previous information given was not correct. 

Ex parte 

[198] Courts are loath to grant orders against a party on an ex parte basis. It would 
usually discourage litigation by stealth or ambush unless there are compelling 
reasons to do so. In only a limited number of situations, matters can be brought ex 
parte. One of those would be where immediate relief is sought even though 
temporary nature because of imminent harm that would ensure should the relief not 
be granted.[61]   
[199] In my view in respect of both the application against Redisa as well as KT, the 
Minister has made out a sufficient case why this application should be brought ex 
parte. It is also clear if one should have regard to the totality of the evidence, 
especially the underhand and secretive manner in which the directors, some of 
whom are also shareholders in KT and the associated companies as shown above, 
had conducted themselves, it is clear that urgent and drastic action on the part of the 
Minister and the Department had to be taken after they had been made aware of the 



conduct of Erdmann and the other directors of Redisa and the manner in which 
funds had been spirited towards KT. 

[200] As said earlier, the fees that were collected were public funds, which were 
misappropriated and diverted through KT for the benefit of Erdmann, Davidson, 
Crozier and Kirk. This was done secretively and in a manner which the Minister and 
the Department would not have been aware of. 

Just and Equitable 

[201] The question now to consider is whether it would be just and equitable, in 
respect of both Respondents to grant a final order for liquidation. 

[202] In both applications, the Minister after having been granted standing in terms of 
section (1) (d) relies on the provisions of section 81 (1)(c)(ii) and or section 
81 (1)(d)(iii) of the Companies Act. Those categories of persons therefore as 
referred to in these subsections of section 81 will have to be substituted by the 
Minister as the person or entity who brought the application. If the application should 
proceed in terms of the provisions of section 81 (1)(c)(ii) such an application would 
be on the grounds that the Minister (being substituted as one or more of the 
company’s creditors) have applied to the court for an order to wind up the company 
on the grounds that it is otherwise just and equitable to do so. In this regard, the 
Minister is therefore regarded as a creditor.  

[203] If the application should proceed in terms of the provisions of section 
81 (1)(d)(iii), then such an application would be brought on the grounds of the 
Minister (being substituted as the company itself or one or more of its directors or 
one or more of its shareholders) having applied to the court for an order to wind up 
the company on the grounds that it is otherwise just and equitable to do so. The 
courts have in the past dealt with the just and equitable ground for winding-up of a 
company in terms of the provisions of these two subsections. 

[204] In terms of section 81 (1)(c)(ii), the Minister (as the substitute for a creditor), 
cannot obtain an order on this ground merely because in a winding-up there will be 
the ordinary advantages thereof, such as having a liquidator control and  investigate 
the company’s affairs. Courts have always referred to five categories of 
circumstances which have to be present to determine whether it is just and equitable 
to liquidate a solvent company. These were as set out in Rand Air, as stated above 
in paragraph 101. It is trite that these categories do not constitute any kind of 
numerus clauses and it was left open to the courts to devise other categories in 
future. 

[205] But as pointed out by Henochsberg[62] it is nevertheless useful and 
instructive to list them in this fashion so as to illustrate the kind of thing which can be 
complained of under this heading. And that the courts have for a number of decades 
not deemed it necessary to devise further categories. The learned authors further 
state that it is indeed difficult to think of anything else, which could possibly fall into 
this genus of category. A court would be hesitant to wind up a solvent company 
where a creditor, or in this case the Minister, does not establish a ground falling 
within one of these categories. 

[210] The court found that in considering whether to grant a final winding-up order on 
the grounds that it is just and equitable to do so, it had to be satisfied that the 
applicant had established this on a balance of probabilities and had to exercise a 



judicial discretion based on the broad principles of law, justice and equity. It further 
found that taking the applicant’s case in its totality, there was powerful and 
uncontroverted facts that the government of both South Africa and Bophuthatswana, 
that previously subsidised the company, decided not to do so and the workforce had 
been discharged, that it was inconceivable that the company could discharge the 
vast and numerous projects to which it had committed itself without the injection of 
finance from its former sources. 

[211] The court had to consider, and balance the justice and equity of the competing 
interests of the applicant, on the one hand, who was the managing director of a large 
state-controlled organisation, and supported by the Minister of Finance and other 
functionaries, who were in favour of the final liquidation for a variety of reasons. 
These reasons included the fact that the substratum of the company had 
disappeared, as well as for reasons of mismanagement and lack of confidence in the 
management of the company. While on the other hand, the interests of the second 
respondent, who was opposed to the granting of the final order. It was also a fact 
that the second respondent’s membership of the company derived from his 
employment in a government funded institution and not in his own right and he had 
no financial interest or stake in the company, such as was held by the government.  

[212] In balancing his interests as against that of the government on any basis of 
justice and equity there was no comparison between the competing interests, and 
the interests of the government in this respect and consequently those of the public 
had to take precedence over the interests of the second respondent who really had 
no financial interest in the matter. As a substantial issue the court took into 
consideration that the company was in effect a state company and due weight had to 
be given to the wishes of the members of the government who were charged with 
administering and being responsible for the company. 

 [216] In my view, therefore, there is sufficient grounds in terms of the provisions of 
section 81 (1)(c)(ii) or section 81 (1)(d)(iii) of the Companies Act where the Minister, 
in substitution of those persons or entities as mentioned in these two sections, 
has  made out a case that it is just and equitable to wind up Redisa. 

[217] As regarding the question whether it would be just and equitable to wind up KT, 
the court will consider the following facts: 

a)           That KT’s own existence as a company depends on Redisa and the 
implementation of the Redisa Plan. And as stated earlier, KT cannot independently 
exist without Redisa. Redisa and the Redisa Plan is a substratum of KT. 

b)           It is also totally dependent on its funding or financial well-being on Redisa. 

c)            Should Redisa’s funding, therefore, be discontinued from the Department 
or National Treasury, KT’s lifeblood and existence will be cut off, it will therefore be 
difficult to function independently as a company. There is no evidence that it will be 
able to exist without the funding it receives from Redisa. 

d)           KT as a private entity through its CEO, Crozier, had been implicit in using 
KT as a vehicle through which money had been misappropriated to Erdmann, 
Davidson and Kirk, through the shareholders of KT, NYI and Avranet in direct 



contravention of Schedule 1, Part 3 of the Companies Act as well as the MOI of 
Redisa. 

e)           The Minister and the Department given the manner in which KT had been 
used as a vehicle to enrich Redisa’s directors would clearly be opposed to it 
receiving any funding through Redisa. 

These are clearly some of the grounds referred to in Rand Air, which among others 
would be the disappearance of the company’s substratum, the illegality of some of its 
conduct in relation to the role it serves to enrich Redisa’s directors and the breach of 
trust between it and the Minister. 

[218] In my view, therefore, there is also sufficient grounds in terms of the provisions 
of section 81 (1)(c)(ii) or section 81 (1)(d)(iii) of the Companies Act, where the 
Minister, in substitution of those persons or entities as mentioned in these two 
sections, has made out a case that it is just and equitable to wind up KT. 

[219] In the result therefore I make the following order: 

(a)      In respect of case number 9675/2017: 

I)      That the Respondent is placed in final liquidation. 

II)     That the liquidator of the Respondent be directed to distribute the entire net 
value of the Respondent to the Waste Management Bureau, a juristic person 
established in terms of section 34A of the National Environmental Management: 
Waste Act 59 of 2008, in terms of section 30(3)(b)(iii)(bb) of the Income Tax Act 58 
of 1962, read with clause 8.5.2 and/or 8.5.3 of the Memorandum of Incorporation of 
the Respondent. 

III)   That the cost of the application, which cost shall include the cost of two counsel, 
shall be the cost in the winding-up liquidation of the Respondent. 

(b)      In respect of case number 10123/17: 

I)    That the Respondent is placed in final liquidation. 

II)    That the liquidator of the Respondent be directed to distribute the entire net 
value of the Respondent to the Waste Management Bureau, a juristic person 
established in terms of section 34A of the National Environmental Management: 
Waste Act 59 of 2008 and in terms of section 30(3)(b)(iii)(bb) of the Income Tax Act 
58 of 1962. Alternatively, to the liquidator of Recycling and Economic Development 
Initiative of South Africa NPC (registration number 210/022733/08) as appointed by 
the Master of the High Court, Cape Town under Master’s reference C 361/2017. 

III)   That the cost of the application, which cost shall include the cost of two counsel, 
shall be the cost in the winding-up liquidation of the Respondent. 

 
Diener NO v Minister of Justice (30123/2015) [2016] GP  
 
Appeal-this case is now on appeal, SARIPA joined as amicus curiae. 
 



I first give a summary and then two views on this as was distributed by 
SARIPA.  
 
SUMMARY OF HIGH COURT DECISION 

Liquidation costs-business rescue is superseded by a liquidation order- remuneration 
of the business rescue practitioner -paid from the free residue after the costs of 
sequestration set out in section 97 have been paid and cannot be paid from the 
proceeds of the secured asset. 

Prior to the appointment of the business rescue practitioner (BRP), but after the 
business rescue proceedings commenced, the existing management of the close 
corporation instructed attorneys to urgently approach the court to obtain an order 
staying the sale in execution of an immovable property belonging to the close 
corporation ("the urgent application”). The sale in execution was held at the instance 
of First Rand Bank Limited in whose favour a mortgage bond was registered. The 
court granted the order but did not make any pronouncements as to the issue of 
costs.  

Approximately two months after the business rescue proceedings commenced, the 
BRP determined that the close corporation could not be rescued and approached 
new attorneys to launch an application in terms of section 141(2)(a) of the 
Companies Act 71 2008 ("the New Companies Act") to terminate the business 
rescue proceedings and to place the close corporation under liquidation ("liquidation 
application"). The court ordered that the business rescue proceedings be terminated 
and that costs of the application be costs in the liquidation of the close corporation.  

The relief the BRP seeks is that his claim for his remuneration and the expenses 
incurred in the employment of the attorneys be paid before any dividend is awarded 
to the secured creditor First National Bank. First National Bank has a direct and 
substantial interest in the outcome of the application and ought to be joined as a 
respondent in the proceedings. Because of the view that the costs cannot be paid 
before the claim of First National Bank the issue of joinder is of no consequence.  

Section 66(1A) of the Close Corporations Act 69 of 1984 makes the provisions 
relating to business rescue proceedings in the new Companies Act applicable to 
close corporations and section 66(2) renders the provisions of the Insolvency Act 
applicable to close corporations.  

Section 135(4) provides that if business rescue proceedings are superseded by a 
liquidation order, the preference conferred in terms of section 135 will remain in 
force, except to the extent of any claims arising out of the costs of liquidation. 
Henochsberg on the new Companies Act, 2008 at page 478(22) is of the view that 
this preference is retained if business rescue proceedings are superseded by a 
winding up order, but ranks behind the costs of liquidation.  

The remuneration and expenses of the BRP are not payable from the proceeds of a 
secured asset in terms of section 89(1) of the Insolvency Act or as cost of liquidation 
in terms of section 97 of the Act. 



Section 135(4) of the New Companies Act must be read with section 97 of the 
Insolvency Act. That being the case, the remuneration of the BRP and the expenses 
incurred during business rescue proceedings, to the extent that it has not been paid 
during business proceedings and during liquidation, can only be paid after the costs 
set out in section 97 have been paid. (Par [60]) 

The court did not express a clear view on the question whether the cost of the 
liquidation application was payable from the free residue. The free residue account 
reflects that the attorney's claim for the liquidation application should be paid from 
this account. The liquidator’s account was not set aside by the court and it is 
submitted that it is correct to reflect the cost of the liquidation application as payable 
from the free residue account. In terms of section 97(3) the taxed costs of 
sequestration as defined in subsection (4) – “costs as taxed by the registrar of the 
court incurred in connection with the petition of ... a creditor for the sequestration of 
the debtor's estate” - is payable from the free residue as costs of sequestration 
before any creditors are paid. Section 342 of the old Companies Act 61 of 1973 
provides that in every winding-up of a company the assets shall be applied in 
payment of the costs, charges and expenses incurred in the winding-up as nearly as 
possible as they would be applied in payment of the costs of sequestration under the 
law relating to insolvency. When the court ordered that the business rescue 
proceedings be terminated it ordered that the costs of the application be costs in the 
liquidation of the close corporation. 

 

OPINION  

13 Initially Counsel provided a memorandum regarding the Diener judgment which 
essentially highlighted the following:  
13.1 the Insolvency Act requires a creditor to prove a claim before it will be 
entertained;  
13.2 the Companies Act provides no exemption for a BRP from proving a claim;  
13.3 Diener had not proved a claim for his unpaid fees, costs and expenses incurred 
as a BRP;  
13.4 the SCA could not consider where the BRP claim should rank as this question 
was not argued in the PHC as Diener as no claim was ever submitted; and  
13.5 accordingly the facts of the Diener matter were insufficient to provide for the 
SCA to make a ruling on the ranking of a claim proved by a BRP. 

21 Counsel are of the view that a BRP is obliged, just like any other creditor, to 
submit to proof a claim for unpaid remuneration and expenses, as provided for in 
terms of the laws of insolvency, but as in the Diener matter, no claim was submitted 
for proof it was unlikely that the SCA would consider where a BRP proving such a 
claim would rank in terms of preference. Counsel are of the opinion that the facts in 
the above matter do not require the SCA to make any determination on the ranking 
of claims of a BRP for costs and expenses incurred, and as a result, it would not be 
beneficial for SARIPA to apply to be admitted as amicus curiae. 

Saripa letter to members: 18 September 2017 
 
Earlier this year we provided members with the attached summary of Counsels’ 
opinions, obtained by SARIPA, on the impact on members of the Diener judgment 



(Diener N.O. v the Minister of Justice and Others 2016 JDR 0632 (GP) (Case Number 
30123/15)). 
  
SARIPA considered intervening in the appeal as amicus curiae. Acting on advice at 
the time from joint counsel, the board of SARIPA elected not to intervene. 
  
Earlier this month the matter came before the Supreme Court of Appeal (SCA). The 
SCA postponed the hearing of the matter until the end of November 2017 as the SCA 
considered the matter of such importance that it wanted to give affected parties and 
representative bodies an opportunity to submit views in order to assist the SCA in what 
is clearly a very important question of law. In essence, we as a representative body 
have been called upon by the SCA to participate in the hearing as amicus curiae. 
  
Following this invitation from the SCA the SARIPA board, again having considered 
Counsel’s opinion, have resolved to approach the SCA with a request to intervene in 
the matter as an amicus curiae. The SARIPA board believe it is critical importance for 
all of its members that clear, concise and correct guidance is obtained from the SCA 
on the aspects surrounding the status of the claim for unpaid fees and disbursements 
of a business rescue practitioner in a subsequent liquidation and further that SARIPA 
is best suited to assist the Court in determining these issues. It is for this reason that 
SARIPA will play a crucial role in the appeal. 
  
We now await confirmation from the SCA on our inclusion in the matter and will keep 
members abreast of further developments. 

Kind regards 

The SARIPA National Board 

SO WHAT IS WRONG WITH THE OPINIONS GIVEN TO SARIPA? 

My submissions: 1)Section 135(4) of the New Companies Act must be read with 
section 97 of the Insolvency Act. That being the case, the remuneration of the BRP 
and the expenses incurred during business rescue proceedings, to the extent that it 
has not been paid during business proceedings and during liquidation, can only be 
paid after the costs set out in section 97 have been paid.  
2) Whoever gave the opinion, over-emphasized the importance of proving a claim. 
Salary claims are not proved, many other admin expenses are not proved, even 
claims when trading. 

3) Stick to the rules of interpretation of statutes! Let the general words be interpreted 
with logic, the legislator put it in plain words in section 135 (4) ! 

Geffen and Others v Dominquez-Martin and Others (4501/2014) [2017] 
ZAWCHC 118 (17 October 2017) 

Company law-minority shareholders- s 49 of the Close Corporation Act 69 of 1984 
(‘CC Act’) and s 163 of the Companies Act 71 of 2008 

Applications- case must be made out in the founding papers- not in heads of 
argument i.e. re piercing the corporate veil-application dismissed 



Applications-speculating- It is difficult, on the basis of the rules relating to affidavit 
evidence, as set out above, to see how it is possible to justify the speculative 
position advanced by first applicant, who has not produced a single relevant 
document, nor on oath stated that he signed the document over factual averments 
made by first respondent and his attorney who searched for the alleged document at 
first applicant’s request but could not find one nor any reference to one. 

This is an application in which third applicant seeks relief in terms of s 49 of the 
Close Corporation Act 69 of 1984 (‘CC Act’) while second and fourth applicants be 
granted relief in terms of s 163 of the Companies Act 71 of 2008 

Both of these provisions afford protection to minority shareholders against unfairly 
prejudicial conduct on the part of majority shareholders.  The present dispute turns 
on whether applicants have made out a case for the relief contemplated in these two 
sections.  

[14] As expected, given the scale of the financial disaster, first applicant, first 
respondent and sixteenth respondent could not agree on whom to blame for the 
broken relationship and the lack of trust between the respective parties. 

[15] In January 2017 first respondent’s attorneys wrote to first applicants attorneys 
advising that first respondent was willing to pay first applicant R 2.4 million for his 
interest in the group, an offer which was not accepted.  In April 2017 first 
respondent’s attorneys sent first applicant’s attorneys their valuation of the business 
and thus of first applicant’s interest therein.  Subsequent thereto, a discussion took 
place between the respective attorneys with first respondent’s attorney expressing 
the hope that first applicant, having been supplied with the valuation and the 
information supporting it, would appreciate that the offer was a fair and reasonable 
one. By this stage, first applicant had launched the application, which the subject 
matter of these proceedings.   

[16] Although I shall return to the nature of the offer presently, suffice at this stage of 
the judgment to note that first applicant adopted the view that in his valuation first 
respondent used a price/earnings multiple to determine the price and then deducted 
potential liabilities, such as unpaid VAT and claims of twelfth respondent from such 
price, a calculation mechanism, in the view of first applicant was 
unjustified.  Furthermore, first applicant contended that when the price of a business, 
as determined by a PE multiple, is less than the net asset value of the business, the 
latter has to be used to determine the value of the business as opposed to the PE 
multiple.  Furthermore, no value had been placed on the trademark of Madame 
Zingara.  

[17] One further acquisition, which was relevant to the present case, was the 
purchase of a building at 158 Kloof Street Garden from where Bombay Bicycle Club 
traded.    This transaction was implemented through fifteenth respondent, the 
shareholding of which consisted of equal shares held by Southern Seas Trust, 
Melville Place and fourth applicant.   

Applicants’ complaints of unfairly prejudicial, unjust or inequitable acts 

[18] The various allegations which first applicant has made in the founding affidavit 
can be summarised as follows: 



1. Sixteenth respondent would replace Richard as the director of the various 
companies.  This favoured first respondent over first applicant.  As first 
applicant puts it ‘it also seems that Nathan is ignoring his fiduciary duties as a 
director and is acting merely as Victor’s puppet’.   

2. There is a free flow of information between first respondent and sixteenth 
respondent.  Nonetheless, insofar as first applicant is concerned, there are no 
audited financial statements, the unsigned financial statements that exist are 
more than two years old.  There is a lack of monthly financial information, no 
biannual meetings have been held in accordance with the shareholders 
agreement and no general meetings of the shareholders have been 
conducted. 

3. No financial statements have been provided for sixth respondent which, 
according to first applicant, is a significant problem, as, in his view, there has 
been a massive increase in management fees. 

4. First applicant contends that he no longer has any viewing rights to the 
bank accounts of the group of companies or the close corporations. 

5. First applicant has been treated as ‘a mere silent investor’. 

6. First applicant alleges there has been secrecy around ‘which Victor had 
been working on a full time basis since January 2016’. 

7. Second respondent refuses to comply with first applicant’s pre-emptive 
rights in terms of a shareholders agreement in relation to sixth respondent and 
in the manner in which the purchase of second respondent’s shares in sixth 
respondent took place.   According to first applicant, this conduct prevented 
him from increasing his shareholding above the threshold of 26 % which 
would have allowed him to appoint a director in sixth respondent, 

8. First respondent has refused to acknowledge that first applicant is a party to 
this shareholder’s agreement and hence this conduct was also unfairly 
prejudicial, unjust or inequitable. 

9. Even though first applicant is the sole director of fifteenth respondent, first 
respondent, without any authority, negotiated and entered into new lease 
agreements with a tenant of fifteenth respondent (Bombay Bicycle Club and 
Liquorice and Lime).   According to first applicant, the extent of the rent which 
fifteenth respondent receives influences the value of the building 

10. The abrupt cancellation of the use of the loyalty card enjoyed by first 
applicant was done on the strict instructions of first respondent, without any 
notice. 

 [36] As Mr Goodman correctly observed, it is trite law that an applicant must make 
out his or her case in the founding papers.   As was stated a long time ago in Bayat v 
Hansa1955 (3) SA 547 (N) at 553: 

‘An applicant for relief must (save in exceptional circumstances) make his 
case and produce all the evidence he desires to use in support of it in his 
affidavits filed with the notice of motion whether he is moving ex parte or on 
notice to the respondent and is not permitted to supplement in his replying 
affidavits (the purpose of which is to reply to averments made by the 



respondent in his answering affidavit) still less to make a new case in his 
replying affidavits.’  

See also Betlane v Shelly Court CC 2011 (1) SA 388 (CC) at para 29 

[37] The question therefore arises as to what case was made out in the founding 
papers.  

[38] In brief first applicant’s case as contained in the founding affidavit can be 
summarised thus: 

1. Payments to first respondent, and, particularly, the question how the 
quantum thereof was determined and the reason as to why first applicant’s 
consent was never sought as to whether any payment to first respondent, 
should be made. 

2. The lack of financial information provided to applicants.  First applicant 
contends he regularly received management accounts of the respective 
businesses until July 2016.  From August 2016 he avers that the only contact 
he engaged with the Madame ZIngara group was through lawyers and 
accountants. 

3. The lack of audited financial statements, particularly the absence of 
financial information after 28 February 2015. 

4. The purchase of second respondent’s stake and, in particular, the non 
compliance with the relevant shareholders agreement in respect of sixth 
respondent. 

5. A lack of meetings and, in particular, the absence of any shareholders 
meeting. 

6. First applicant notes that two restaurants, namely Bombay Bicycle Club and 
Liquorice and Lime, rent space from respondent.  He claims that the rent paid 
by Liquorice and Linme, in particular, was below the market value.   The lease 
agreement was coming up for renewal and “I will certainly demand a 
substantial increase in the rent.   However unbeknown to him, first respondent 
was in the process of negotiating with the tenant.  First respondent was not a 
director of fifteenth respondent and had no mandate to act on behalf 
thereof.   His conduct showed ”how the lack of communication between us is 
hurting the business of Beadica 5”.   

7. Several years ago second respondent, first respondent, and first applicant 
were issued with loyalty cards to be used at all the restaurants in the Madame 
ZIngara group as a perk of being a shareholder.  First applicant’s use of the 
loyalty card had been suspended by first respondent. 

[39] I should further note, in summary of the essential allegations made in the 
founding affidavit, that two issues which were argued in great detail before this court, 
namely the reasonable nature of the offer made by first respondent to buy out first 
applicant and an argument that relief sought in terms of s 163 of the Companies Act 
in respect of fifteenth respondent and sixth respondent, in particular, should be 
based upon the lifting of the corporate veil.  It was also contended that the same 
principle should apply in respect of the relief sought in terms of s 49 of the CC Act 
with regard to thirteenth and fourteenth respondents.   These issues were never 



raised in the founding affidavit nor, significantly, in the further affidavit deposed to by 
first applicant, on 5 June 2017 that is some three and a half months after the 
founding affidavit was signed on 21 February 2017.   

[40] It is probably for this reason that the initial heads of argument prepared on 
behalf of the applicant’s by Mr De Wet suggested that there were three principle 
questions which this court was required to answer namely: 

1. was first applicant through his entity second applicant a party to the 
shareholders agreement relating to sixth respondent?; 

2. was first applicant an active shareholder or merely a silent investor?; 

3. was first applicant and/or his entities the victim of unfairly prejudicial, unjust 
or inequitable acts or omissions and/or are the affairs of the various 
companies, to which reference has already been made, being conducted in a 
manner which is unfairly prejudicial, unjust or inequitable to first applicant or to 
his interest. 

In this connection, Mr De Wet submitted that these questions had to be answered in 
the affirmative because sixteenth respondent, the sole director of these companies, 
favoured first respondent over first applicant.   The free flow of information between 
first applicant and first respondent had dried up.   First applicant no longer had any 
viewing rights to the banking accounts of the group or an entitlement to current and 
relevant financial management or information as he was treated as a silent 
investor.    There was secrecy surrounding the appointment of first respondent at the 
Madame Zingara group and, further, there had been non-compliance with first 
applicant’s pre-emptive rights in terms of sixth respondent’s shareholders agreement 
(which reverts of course to the first question posed by Mr De Wet).  Further there 
was a unilateral decision relating to the lease agreements of the fifteenth respondent 
and an abrupt cancellation of the use of the loyalty card. 

Evaluation 

[41] These questions must be answered on the basis of the founding and answering 
affidavit.  It is trite to note that it is impermissible to make out new grounds for an 
application of this nature in a replying affidavit (see Director of Hospital Services v 
Mistry 1979 (1) SA 626 (A) at 635 – 636.   I thus turn to examine the three questions 
posed by Mr De Wet which then permit an application of the applicable law to 
applicant’s case. 

 Question 1: The purchase by first respondent’s entities of second 
respondent’s entities interest in the group 

[45] It is difficult, on the basis of the rules relating to affidavit evidence, as set out 
above, to see how it is possible to justify the speculative position advanced by first 
applicant, who has not produced a single relevant document, nor on oath stated that 
he signed the document over factual averments made by first respondent and his 
attorney who searched for the alleged document at first applicant’s request but could 
not find one nor any reference to one.  

[47] To recapitulate: on the basis of the founding affidavit, read with the 
supplementary founding affidavit, the case made out by the first applicant was to the 
effect that second applicant was a party to the shareholders agreement and, 



accordingly, clause 15.1 had to apply to it once second respondent sought to 
dispose of his shares.   Clause 15.1 provides thus: 

‘Subject to the provisions  of clauses 11 and 12 above, the remaining 
provisions of this clause 15 or any other provision of this agreement permitting 
such sale or transfer, any member (“the selling member”), wishing to sell or 
transfer all or any of its shares shall be obliged to offer such shares and all or 
a corresponding portion of its loan account (if any) against the Company (“the 
equity”), to the other member(s)) (“the remaining member(s)”) by giving notice 
in writing thereof (“the transfer notice”) to the company and the remaining 
member(s) pursuant to the remaining provision of this clause 15.’ 

Members did not, on the basis of this agreement, include first applicant. 

Question 2 

[52] I searched in vain in the founding affidavit deposed to by first applicant for any 
assertion that it was intended or that he did participate actively in the management of 
the various companies.   

Question 3 allegations of unfair prejudicial conduct 
[55] Much of the answer in this particular instance depends upon the answer to the 
previous two questions, namely that second applicant was not a party to a 
shareholders agreement and that, on the papers, it appears that the first applicant 
regarded himself as a passive investor without any day to day involvement with the 
businesses which were owned by the various companies. 

[67] As an indication of the unsubstantiated nature of this part of the case, reference 
can be made to first applicant’s replying affidavit where, in particular, he replies to 
first respondent’s claim that the unsigned statements, while not perfect, are 
reasonable.  To this all that first applicant says is, ‘I do not agree that the unsigned 
statements reasonably reflect ‘the trading and operations of the various 
businesses.’    To the valuation received he says; ‘I deny the correctness of such’ 
and further ‘it is denied that a fair and unreasonable offer was made to me’.  

[78] In summary, on the papers, applicants have failed to show on objective grounds 
that prejudice, as defined in the cases analysed in this judgment, has been shown to 
be sourced in unfair conduct of the majority shareholders.  On the papers, there has 
not been a showing by applicants that the alleged conduct has adversely affected or 
was detrimental to the financial interests of applicants.  Further, on the basis of first 
applicant’s affidavits, no right nor legitimate expectation to participate in 
management was shown, on the probabilities, in terms of the evidence as presented. 

[79] So much for the basis of the case made out by applicant in his founding papers 
and his further affidavit read together with the replying affidavit where proper account 
can be taken thereof. 

Conclusion 

[89] This case, as is generally the position with regard to matters of this nature, is 
fact specific.   In other words, the law and its application in general were hardly 
placed in dispute.  The question for determination was based on the facts set out in 
the founding affidavit together with the further affidavit.  Did the applicants make out 
a case which firstly showed that the acts or omissions of any of the corporate entities 



or related person resulted in oppressive or unfairly prejudicial consequences to the 
applicants or had unfairly disregarded their interests?  Further, were any of the 
businesses of any of the entities referred to in this judgment carried out or conducted 
in a manner that was oppressive or unfairly prejudicial to the interest of the 
applicants? 

[90] As I have been at pains to emphasise in this judgment, applicant’s case has to 
be based on the founding papers.  The court must then, in examining the founding 
papers and the averments contained in the answering affidavit, determine whether 
the conduct was oppressive or unfairly prejducial to the applicants.  As I have noted, 
some of the relief was misdirected particularly with regard the conduct of second 
respondent in the sale of shares owned by him.  In other cases, when the factual 
matrix of first applicant’s two affidavits and the answering papers are taken into 
account, there was no justification for finding that either the conditions in terms of s 
163 of the Companies Act or s 49 of the CC Act had been met.  Accordingly, there is 
no basis to proceed to grant the additional relief sought by applicants namely the 
appointment of an independent chartered accountant. 

[91] Accordingly, for all of these reasons therefore, the application is dismissed with 
costs, including the costs of two counsel, in respect of first, third, sixth to eleventh, 
thirteenth to sixteenth respondents and costs incurred by second, fourth and fifth 
respondents. 

  

 

Schroeder NO and another v Mahlati and another [2017] JOL 38480 (ECEL) 

Impeachable transactions-Summary judgment – Bona fide defence – Absence of 

As joint liquidators of a close corporation which was placed under liquidation, the 
plaintiffs sought summary judgment against the defendants for payment of two sums 
of money. The defendants were married in community of property and their daughter 
was the sole member of the close corporation. The plaintiffs’ claim against the 
defendants was founded on the allegation that the said money was due to the close 
corporation in liquidation, and had been misappropriated by the first defendant who 
paid it into a bank account controlled by him. 

In response to the plaintiffs’ application for summary judgment the defendants put up 
an affidavit wherein they allege that the plaintiffs’ particulars of claim did not disclose 
a cause of action since the claim is one of rei vindication, and the plaintiffs had failed 
to establish that they were in possession of the property when the action was instituted; 
and the money was the property of the bank to which the payments were diverted. 

Held that none of the defendants’ arguments were tenable. Even on a perfunctory 
perusal of the particulars of claim, it was clear that the claims were not vindicatory in 
nature but rather based on the unequivocal averment that the defendants 
misappropriated the funds. On the second submission, the court held that the payment 
of money due to the close corporation in an account controlled by the first defendant 
amounted to misappropriation of funds due to the close corporation. 

The defendants had therefore failed to disclose facts necessary to sustain a bona 
fide defence, and the plaintiffs were entitled to summary judgment. 



 

 

 

 

 

 

 

S v Meyer and Others (204/2012) [2017] ZAGPJHC 286 (4 August 2017) 

Legal representation- insolvent person’s right to legal representation-sec. 65 (6) of 
the Insolvency Act, 24 of 1936 

Witnesses’ legal representation. 

[260] Before dealing with the evidence, I need to point out that several issues were 
raised concerning the legal representation of a witness. The issues started after the 
state had closed its case and the defence wanted to call state witnesses who now 
had become available to the defence. Many of these witnesses were SARS 
employees. The judgment I gave concerned the right to call witnesses by the 
defence and the rights of a witness not to testify. The background to this judgment 
was the application made by SARS to this court to rule that the witnesses who were 
subpoenad by the defence, not be called. SARS objected to the calling of the 
witnesses on two grounds: Non-adherence to formalities and state privilege in terms 
of the Tax Administration Act, Act 28 of 2011 (“the TAA”). Closely linked to this 
dispute is a judgment I made concerning the right to consult with a witness, even 
though the witness might be open to incrimination or not to be a compellable 
witness. SARS maintained that SARS officials, representing the Commissioner not to 
be compellable witnesses. 

[261] The orders made concerned consultations with the witnesses in the presence 
of the witness’s legal representative. The next issue was whether the witness could 
have legal representation whilst testifying. This would be tantamount to a watching 
brief. I allowed this based on the rights as is reflected in our constitution concerning 
equality and fairness. Fairness dictates that a person who could face prosecution for 
disclosing matters which he/she were barred from doing, especially under the TAA, 
be legally represented for assistance. In any event, the court has a discretion to act 
as well.  The judgments concerning the two issues, the right to call witnesses by the 
defence and the rights of a witness not to testify. Also, the right of a witness to legal 



representation had as background the application made by SARS to this court to rule 
that the witnesses who were subpoenad by the defence, not be called. SARS 
objected to the calling of the witnesses on two grounds: Non-adherence to 
formalities and state privilege in terms of the Tax Administration Act, Act 28 of 2011 
(“the TAA”). As mentioned, closely linked to this dispute is a judgment I made 
concerning the right to consult with a witness, even though the witness might be 
open to incrimination or not to be a compellable witness. SARS maintained that 
SARS officials, representing the Commissioner not to be compellable witnesses. 

[262] The first issue the court had to determine was that of the locus standi of SARS 
to bring this application before this court. The question is asked namely on what 
grounds may SARS approach the court if SARS is not a party to the proceedings, 
that is if one assumes that the case is about the State versus the accused. Although 
SARS is the complainant in the matter, the broad approach would be to frown upon a 
complainant who refuses to testify, whether for the state or for the defence.  

[263] It is not negotiable that in disputes the basis of our law is the rule of law, all 
parties, including witnesses, must be heard. The logical next step would be to say if 
a witness wants to be heard and his/her legal representative is in a better position to 
explain his/her position, then it should be allowed. 

[264] In S v Heyman  two appellants had been called as witnesses in a criminal trial. 
Both appellants refused to be sworn in or to make an affirmation. The Court a quo 
sentenced them to eight and five days imprisonment. Once these sentences had 
been served, the appellants were called again as witnesses and once again refused 
to be sworn or make an affirmation. The appellants were then sentenced to 
imprisonment to which the appellants appealed against. The appeal was based on 
the Court a quo refusing to allow the appellants legal representation when they faced 
criminal charges and the severity of the sentences. The legislation applied regarding 
the refusal to be sworn or make an affirmation has been repealed, namely section 
212(1) of the Criminal Procedure Act 56 of 1955. To paraphrase, the Act stated that 
any witness that refuses to be sworn or make an affirmation may have the court 
enquire into why the witness has refused unless there is a “just excuse”. 

[265] The court stated that there seems to be no ground upon which a witness would 
be denied legal representation.[2] This case is not of any assistance in the present 
situation as it dealt with witnesses who were already in court before a judge. In Smit 
v Van Niekerk[3]  the respondent wanted legal assistance whilst testifying before a 
magistrate in terms of section 83 of Act56 of 1955. Again, not really applicable in our 
situation. But the person questioned had been allowed legal assistance at the 



interrogation. In both these cases the ratio was that the witnesses faced or could 
face prosecution. 

[266] In the U.S.A. case of In re Groban 164 Ohio St. 26 (1955) was regarding a 
statute that allowed fire marshals to hold private investigations regarding the causes 
of fires. The witnesses called refused to testify unless their legal representatives 
were present. The court held that a witness cannot insist, constitutionally, on being 
represented by their legal counsel.[4]  

[267] Many cases deal with an insolvent person’s right to legal representation. 
In Appelson v. The Master and Others, 1951 (3) SA 141 (T) at p. 146, Dowling, J., 
observed "it cannot be said at common law that a witness has a right as such to be 
represented by a legal adviser who would be entitled to intervene in the proceedings" 
As a general statement that is no doubt correct. It has, however, by no means been 
unusual for a witness at an enquiry, in insolvency proceedings, for instance, although 
not then in law entitled thereto, to be allowed professional assistance, where his 
examination was "a step in litigation hostile to such witness" 
(Shamosewitz v Shamosewitz and Schatz’s Trustee & Adler, N.O., 1913 W.L.D. 
213 at p. 218). 

[268] The insolvent person’s right to legal representation is now seen in sec. 65 (6) 
of the Insolvency Act, 24 of 1936  and it now makes express provision to the effect 
that an insolvent or other person who is called upon to give evidence at a meeting of 
creditors is entitled to be assisted at his interrogation by counsel, an attorney or 
agent. 

[269] The denial of legal assistance, by a trustee to an insolvent person, is denying 
that person his/her fundamental rights namely to be heard, but not only heard, to be 
properly heard. If a trustee and especially a provisional trustee, denies to see or 
consult with the lawyers of the insolvent, how can that trustee justify his/her actions 
when the trustee has a duty to objectively investigate the financial affairs of the 
insolvent? Surely this is not the rule of law but rather an arrogant approach. 

[270] The right to equality is not infringed; The defence and the state are equal in 
court. The public interest is compelling, all relevant evidence should be heard and 
the court is the place where this is done. To this end it is vital to ensure that persons 
who are in a position to give important information do not evade supplying it. 
A witness who was properly subpoenaed is obliged to attend and should raise 
objections to the presiding officer. 

[271] I know of no ground upon which a witness could be denied the right, after being 
called as a witness, to consult his legal adviser before deciding upon conduct in 



court which would there and then expose him to possible criminal charges. In my 
opinion, a witness who is subjected to incrimination in the light of section 203 of the 
Criminal Procedure Act, 1977 is entitled to be assisted by his counsel or attorney or 
to consult his legal adviser, if he genuinely and bona fide so desires. 

[272] I, however, had to caution SARS as the following transpired: Suddenly an 
attorney of record came on board and insisted that counsel who wanted to call a 
witness, work through their offices and arrange for consultations through their 
offices. I ruled that this is not how it works. A witness who is approached by the state 
or defence is obliged to co-operate alternatively a subpoena could be issued or even 
a court order. The fact that the witness has an attorney merely implies that the 
witness can make use of the attorney and not that the state or counsel must work 
“through the attorney.” 

[273] The circumstances in which the officials of SARS want to be legally 
represented now are such that it is perfectly obvious that the request to be 
represented is not linked to a fear of incrimination but rather a concern about the 
privileged information which they may have to divulge. The court found that SARS 
had locus standi to approach the court. 

[274] SARS was concerned about the amount of potential SARS witnesses being 
called merely to testify about procedures or procedural manuals. I repeat what has 
been said in this case on 29 January 2016 when judgment was given in connection 
with a subpoena duces tecum: At par 32-33 I said: “Constitutional rights are tested 
by the Constitution not by manuals. Non-adherence to constitutional rights can be 
seen with or without office manuals. If an office manual makes provision for an 
inspector to follow procedures X, Y and Z and the inspector only follows procedure 
X, will that be unconstitutional? It would only be unconstitutional if procedures X, Y 
and Z itself are unconstitutional. But even if X, Y and Z are not in the manual and 
they are constitutional requirements, then despite it not being here, the accused may 
stand on his rights. That is why I said that the compliance to Standing Orders are 
mere administrative rules. Many rules and manuals have been tested by the values 
of our constitution. This comes out during a court case when evidence is given and 
unconstitutional acts come to light.” 
 

SWART v STARBUCK AND OTHERS 2017 (5) SA 370 (CC) 
 
Trustee — Realisation of assets — Sale of property on authorisation of master — Sale 
in anticipation of formal appointment as trustee — Sale subsequently authorised by 
master — Sale valid until authorisation set aside — Insolvency Act 24 of 1936, s 80bis. 



One of the future trustees of Mr Swart's insolvent estate accepted, in anticipation of 
his appointment as provisional trustee, a conditional offer to purchase land belonging 
to the estate. The condition was that the Master would authorise the sale. The 
Master appointed the (provisional) trustees and consented to the sale, after which 
the land was transferred to the purchaser. The sale and transfer were approved at 
the second meeting of creditors. The issue that arose in the present case was 
whether the sale was valid even though the first trustee was not yet appointed 
provisional trustee when he accepted the offer to purchase. Mr Swart claimed that 
the sale was unlawful and sought R11,4 million in damages on the ground that the 
land would have fetched more on auction. His claim was dismissed by the Pretoria 
High Court.  
The governing provisions of the Insolvency Act 24 of 1936 were: 
Section 18(3), which granted provisional trustees the same powers as final trustees, 
except that they had to obtain the authority of the Master or the court to sell estate 
property. 
Section 80bis, which enabled trustees, before the second meeting of creditors, to 
obtain such authorisation by recommending the sale to the Master. 
Section 82(8), which, read with s 82(1), protected innocent purchasers against 
liability arising from unauthorised sales by trustees, by validating the sales and 
holding the trustees liable to the estate, in double, for any damages incurred by it. 
This was the section relied on by Mr Swart for his damages claim, but the trustees 
argued that it was not applicable because they had been granted authority to sell 
under s 80bis. 
In an appeal the Supreme Court of Appeal found that the Master's authorisation 
under s 80bis constituted a valid administrative act and that s 82 did not apply 
because the sale had taken place pursuant to the Master's authorisation. Finally, the 
SCA found that since the sale was subject to a suspensive condition and only 
became binding on the fulfilment of the condition, it did not matter that the trustees 
had not yet been appointed when the offer to purchase was accepted. It accordingly 
dismissed the appeal with costs.  
In an application for leave to appeal to the Constitutional Court, Mr Swart claimed, in 
addition to damages, that s 18(3) and s 80bis were unconstitutional. 
Majority judgment per Khampepe J 
Leave to appeal should, for the following reasons, be refused. The applicability of s 
82(1) read with s 82(8), on which Mr Swart's claim was based, depended on the 
absence of a valid authorisation of the sale by the Master (see [26]). But the Master's 
authorisation under s 80bis, which was never challenged by Mr Swart, remained a 
binding administrative act with valid consequences, including the sale, until set aside 
(see [27] – [33]). The effect of the suspensive condition was that once the Master's 
authorisation was obtained, a legally binding sale came into effect (see [34]). The 
validity of the sale would endure, regardless of the validity of the Master's 
authorisation, until the authorisation was set aside, something Mr Swart never 
attempted (see [35] – [36). 
It would in any event be inappropriate for the court to consider the legality of the 
Master's authorisation in the absence of a rule 53 process (see [37] – [40]). And 
even if there were a proper review application before the court, it was 10 years 
overdue (see [42]). A further impediment to Mr Swart's attack was s 157 of the Act, 
which shielded the Master's conduct from invalidity based on a formal defect, and Mr 
Swart was not able to show the substantial injustice required to undo this protection 
(see [43] – [45]). 



Dissenting judgment per Jafta 
Leave to appeal should be granted and the appeal upheld. Since the trustees 
purported to exercise a power under s 80bis when no such power vested in them, 
and the Master knew when he granted the approval that he lacked the required 
recommendation, there was no compliance with s 80bis (see [89] – [94]). Since the 
nature and extent of non-compliance could not be described as a mere formal 
defect, it was fatal to the Master's approval (see[95], [103]). 
Concurring judgment per Zondo J 
It was not in the interests of justice that leave to appeal should be granted (see 
[117]). The question that arose was what the trustees should have done after they 
were appointed if they sought to avoid the alleged non-compliance with the Act? The 
only answer was that they ought to have withdrawn the application and resubmitted 
it, which would constitute the height of formalism (see [120]). Hence it was in order 
that they did not withdraw it (see [120]). 
 
BRAYTON CARLSWALD (PTY) LTD AND ANOTHER v BREWS 2017 (5) SA 498 
(SCA) 
 
Cession — Validity — Third party paying bank amounts owed by judgment debtor — 
Bank ceding its rights in judgment to third party — Whether cession competent. 

Brayton Carlswald (Pty) Ltd borrowed amounts from a bank, failed to repay them, 
and the bank obtained judgment. Brayton then, to forestall the bank executing 
against its property, arranged for Brews to pay what was owed. Brews did so and, 
some time later, the bank ceded Brews its rights in the judgment. 
Brewslater applied to be substituted for the bank in the execution process, but this 
relief was denied by the High Court. The relief was however allowed by the full court, 
causing Brayton to appeal to the Supreme Court of Appeal. 
In issue was the competence of the purported cession to Brews. Held, that it was 
incompetent: Brews' payment of the amount owing extinguished the bank's right to 
payment, rendering it incapable of transfer.  
MORAITIS INVESTMENTS (PTY) LTD AND OTHERS v MONTIC DAIRY (PTY) 
LTD 2017 (5) SA 508 (SCA) 
 
Practice — Judgments and orders — Rescission — Consent judgment — Grounds 
—Lack of authority — Order may be rescinded on basis of lack of authority to conclude 
settlement agreement made order of court. 
Company — Contracts — Freedom of contract — Restrictions — Disposal of whole 
or greater part of undertaking or assets of company — Directors may not dispose of 
whole or greater part of undertaking or assets of company without approval by special 
resolution at general meeting of shareholders — In appropriate circumstances doctrine 
of unanimous assent may apply — Companies Act 71 of 2008, ss 112 and 115(2)(a). 
 
Mr Moraitis and Mr Kebert together conducted a dairy business. They each held their 
interests indirectly. In respect of Mr Moraitis, that vehicle was the Moraitis Trust (the 
Trust), of which he and his brothers were trustees. The Moraitis Trust was the sole 
shareholder of Moraitis Investments, which in turn held stakes in the various 
companies through which the business was conducted. A falling-out between Mr 
Moraitis and Mr Kebert gave rise to various pieces of litigation. But the parties 
resolved their numerous disputes, and entered into a settlement agreement, which 



was made an order of court by consent. Mr Moraitis signed the agreement on behalf 
of both the Moraitis Trust and Moraitis Investments. That fact gave rise to the 
present matter. In the court a quo the trustees sought to set aside the settlement 
agreement, and the order making it an order of court. They argued that the 
agreement was invalid because Mr Moraitis had not been authorised by either the 
Trust or Moraitis Investments to conclude it. Among alternative arguments raised 
was one that, given that the settlement agreement involved a disposal of the whole 
of Moraitis Investments as contemplated in s 112 of the new Companies Act 71 of 
2008, a special resolution was called for in terms of s 115(2)(a). That however did 
not take place, rendering the agreement void. The court of first instance upheld the 
application but an appeal to the full bench succeeded, and the appellants 
approached the SCA on appeal. 
The approach adopted by the appellants in the court a quo was to argue that, 
because the settlement agreement was authorised it was invalid and the consent 
order making it an order of court should be set aside. However, the SCA stressed 
that the starting point should be the court order obtained by consent. It, like all court 
orders, could not be disregarded for as long as it stood, and could only be rescinded 
on limited grounds. (See [9] and [10].) The court stressed that the appellants' case 
had to fall within those grounds (see [10], [16] and [17]), which it set out in detail. 
Held, that, generally speaking, the only recognised grounds upon which a court order 
obtained in contested proceedings could be rescinded were fraud and, in exceptional 
circumstances, justus error (see [12] and [13]). However, where, as here, the 
argument was that a signatory to a settlement agreement made an order of court 
was acting in a representative capacity, but lacked authority, another principle came 
into play. That was that a court could only grant a consent judgment if the parties to 
the litigation had agreed to the court granting it. If they had not done so, but the court 
was misled into thinking that they had, the judgment had to be set aside. This was 
something different from avoiding a contract on the grounds of fraud, duress, 
misrepresentation, or the like. In those cases the injured party had an election to 
abide by the agreement. When one was concerned with an absence of authority to 
conclude the agreement in the first place, that was not a matter of avoiding the 
agreement, but of advancing a contention that no agreement came into existence. 
(See [17] – [20].) 
Held, however, that in the present instance the appellants had failed to discharge the 
onus placed on them to establish that the Trust and Moraitis Investments had not 
authorised Mr Moraitis to act on their behalf in entering into the settlement 
agreement and agreeing to make it an order of court (see [33] and [35]). 
Held, further, as to the appellants' arguments based on ss 112 and 115, that the lack 
of a special resolution did not invalidate the settlement agreement. The Moraitis 
Investments' single shareholder — the Trust — had agreed to Moraitis Investments' 
becoming a party to the settlement agreement. In such circumstances, the doctrine 
of unanimous assent — a principle long recognised in South African law as applying 
to companies and equally applicable under the new Companies Act — operated to 
render the agreement lawful. (See [36] – [38].) 
Appeal dismissed with costs. 
 

DE SOUSA AND ANOTHER v TECHNOLOGY CORPORATE MANAGEMENT 
(PTY) LTD AND OTHERS 2017 (5) SA 577 (GJ) 
 



Company — Oppressive conduct — What constitutes — 'Unfair prejudice' —Test — 
Objective — Whether conduct fair or unfair depending on context — Effect of conduct 
being real issue — Requirement of 'prejudice' meant that conduct had to have harmed 
member in commercial, not merely emotional, sense — Companies Act 61 of 1973, s 
252(1) and (3). 
Company — Oppressive conduct — What constitutes — Minority shareholders in 
company bringing action for relief from oppressive conduct on part of majority — 
Majority causing income to be diverted from company — Wrongfully using company 
funds to pay legal costs incurred by majority shareholders in resisting action — 
Causing company to enter into simulated retention agreements with employee, where 
true aim to fund shareholder's purchase of shares — Annual financial statements 
undervaluing assets to suppress share value — Conduct amounting to misuse of 
company funds to financial prejudice of minority — Lack of probity in manner affairs 
conducted — Conduct unfairly prejudicial to minority — Action granted — Companies 
Act 61 of 1973, s 252(1) and (3). 
Constitutional law — Human rights — Right to a fair trial — Whether violated where 
judicial officer limiting time for cross-examination of witnesses in civil trial — Right to 
cross-examine witnesses not absolute — May be limited to prevent unnecessary 
wasting of time and increase in costs — Whether limitation violating fair trial rights 
dependent on whether litigant suffering any prejudice — Presently, no prejudice 
suffered as only time allowed for cross-examination limited, not scope.  
Costs — Special order — When to be awarded — Minority shareholders bringing 
action against majority for relief from oppressive conduct — Defendants prolonging 
trial through unwarranted interlocutory applications, long and irrelevant cross-
examination, and groundless objections — Majority withholding dividends to which 
plaintiffs were entitled, to deprive them of their means to litigate — Majority wrongfully 
using company funds to pay defendant shareholders' legal costs — Special costs 
order on attorney and client scale appropriate. 
Evidence — Witnesses — Calling, examination and refutation — Cross-examination 
— Right to cross-examine witnesses not absolute — May rightfully be limited by 
judicial officer to prevent unnecessary wasting of time and increase in costs. 
 
Technology Corporate Management (Pty) Ltd (TCM) was an information technology 
company, comprising the shareholders De Sousa, Diez, Cornelli, Da Silva and the 
Hassim Family Trust (controlled by Hassim), each of whom was also a director 
(Hassim on behalf of the Trust). From its inception TCM had been conducted as a 
domestic company in a manner akin to a partnership, primarily between its founding 
members, De Sousa and the current CEO Cornelli, who together controlled and 
managed the company. The present matter — in which the minority shareholders De 
Sousa and Diez launched an application in terms of s 252 of the Companies Act 61 
of 1973 for relief from oppressive conduct — arose from a break-down in the 
relationship between the shareholders that followed the purchase of shares in TCM 
by the Hassim Family Trust. When it had become apparent that the Trust (or 
Hassim) could not afford the original price agreed to, Cornelli attempted to persuade 
the shareholders to agree to the amendment of the shareholders' agreement to 
reflect a lower price; De Sousa and Diez resisted this as being against the interests 
of the company and shareholders. The plaintiffs alleged that the majority, under 
Cornelli's direction, had subsequently excluded them from the management of the 
company, and Cornelli had undermined and humiliated them by various means. 



They cited instances of conduct on the part of Cornelli (or those acting under his 
supervision) — often aimed at indirectly securing funding for the Trust to afford the 
shares — that were harmful to TCM and its shareholders. The plaintiffs further 
claimed that, when attempts were made by the plaintiffs to dispose of their shares in 
TCM, Cornelli did not negotiate in good faith to arrive at a fair price. De Sousa was 
ultimately dismissed as an employee of TCM, while Diez was sent away to a post in 
the Namibian office. 
The plaintiffs' principal argument was that Cornelli (acting alone, alternatively 
supported by the other shareholders) had conducted himself in a manner that 
brought about a state of affairs that was, in the words of s 252(1), 'unfairly prejudicial' 
and inequitable to them. 'Just and equitable' relief in terms of s 252(3), they argued, 
would be for TCM to purchase their shares. In addition to Cornelli and the other 
shareholders, against whom the plaintiffs' complaint was in substance directed, TCM 
was cited as a nominal defendant. 
Relief in terms of s 252(3) 
The principal question was whether the plaintiffs had satisfied the jurisdictional 
requirements for relief in terms of s 252(3). The court undertook a comprehensive 
survey of the law relevant to a s 252 application, and reiterated the following: 
   •   The conduct complained of had not only to be prejudicial, but also unfairly so 
(see [34]). Fairness was an elastic concept, and whether conduct was 'fair' or 'unfair' 
would depend on the context (see [36]). The test for unfair prejudice was an 
objective one (see [35]). The effect of the challenged conduct was the real issue, and 
depending on the circumstances of the case, the motive for the conduct might also 
be relevant (see [55]). The requirement of prejudice meant that the conduct had to 
be shown to have caused the member harm in a commercial and not in a merely 
emotional sense (see [53]). 
   •   The law recognised the following kinds of conduct as being unfairly prejudicial: 
where there was an unfair abuse of power and an impairment in the probity with 
which the company's affairs were being conducted (see [39] – [41]); where a minority 
shareholder who had a right or legitimate expectation to participate in the 
management of the company was excluded from so doing by the majority without a 
reasonable offer or arrangement being made to enable the excluded shareholder to 
dispose of his shares (see [44] – [48]); where the financial interests of a shareholder 
were adversely affected as a result of unfair conduct on the part of those who 
controlled the company (see [43]).  
Held 
The affairs of TCM had been conducted by Cornelli, and the majority shareholders 
under his instruction, in a manner that was detrimental to the plaintiffs' financial 
interests, as follows: 
   •   The business of TCM's profitable Supplies Division had been operated as if it 
were a separate entity from TCM; with all its income and profits being diverted to 
another company, of which Hassim was a shareholder. This resulted in a loss to 
TCM of the business and profit derived by the Supplies Division and jeopardised 
shareholder value. 
   •   In circumstances in which the dispute was one between the shareholders, TCM 
unjustly paid for the legal costs incurred by the defendant shareholders in resisting 
the s 252 action, conferring a distinct financial advantage on the majority at the 
expense of the minority.  
   •   TCM undervalued its assets in its annual financial statements for 2008 – 2012 
by understating its inventory. For the same period, and indicative of inefficient 



management, operating expenses rose dramatically, in the form of increases in staff 
costs, directors' emoluments, management fees, the payment of bonuses and other 
operating expenses. The profits available to shareholders were decreased 
dramatically, which negatively impacted on the level of dividends payable to the 
plaintiffs, and shareholder value. (See [258], [260], [289] – [293] and [333] – [334].) 
   •   TCM concluded so-called retention agreements with Hassim. They were in fact 
simulated agreements whose true aim was to assist Hassim or the Trust to pay for 
the shares. They unduly favoured Hassim at the expense of TCM and the other 
shareholders. (See [329].) 
The manner in which the Supplies Division was operated, the payment of the legal 
fees of the shareholders and the retention agreements all constituted a 
misapplication of TCM's funds (see [204], [333] – [335]). This demonstrated a lack of 
probity or fair dealing in the way the affairs of TCM were operated. So too did the 
way in which the annual financial statements were prepared, in that the probabilities 
were that the assets were deliberately undervalued in order to suppress share 
values in the event that TCM was compelled to purchase the plaintiffs' shares. (See 
[329], [333] – [335].) 
The plaintiffs, who had a legitimate expectation to participate in the management of 
TCM owing to its quasi-partnership nature, had been denied by the majority the 
ability to do so, in circumstances in which they had not been afforded an opportunity 
to dispose of their shares at fair value. Cornelli refused to engage in good faith, and 
also prevented the plaintiffs' access to financial information of TCM. The plaintiffs 
were unduly prejudiced, as they remained passive shareholders in the company 
which appeared to be mismanaged by the majority with whom they had fallen out. It 
could not reasonably be expected of the plaintiffs who had lost their employment to 
keep their assets locked in TCM. (See [128], [149], [154], [163] and [332].) 
In the premises, the plaintiffs were entitled to relief in terms of s 252. The affairs of 
TCM had been, and continued to be, conducted by Cornelli in a manner that was 
unfairly prejudicial, unjust and/or inequitable to the plaintiffs as members of TCM. 
There was every reason to believe that the conduct complained of would continue 
and that the plaintiffs would be prejudiced by such conduct unless relief were given 
to them in terms of s 252(3). The only practicable order would be for TCM to 
purchase the plaintiffs' shares at their value on the date of the order. A referee had to 
be appointed to determine a fair value. As per the law, no allowance or deduction 
could be made for the fact that the plaintiffs held a minority shareholding. Further, 
the valuation had to include the value of the TCM Supplies Division. (See [330], 
[337], [358], [359] and [361].) 
Prolonged length of proceedings 
A distinguishing feature of the present action was its prolonged duration, its being 
marked by an excessively long record, and, on the part of the defendants, lengthy 
cross-examination of witnesses, constant objections, and numerous unsuccessful 
interlocutory applications. In the light of the aforementioned the court imposed a 
timetable on the parties during the course of the trial, and, when it became clear that 
the defendants would not stick to it, it limited cross-examination by the defendants. 
Two questions arose: (a) whether the defendants' fair trial rights had in any way 
been compromised by the court's decision to limit cross-examination; 
and (b) whether, given the manner in which the trial was conducted, the defendants 
should be subject to a punitive costs order. 
Held 



As to (a), while the right to cross-examine a witness was a fundamental procedural 
right, it was not an absolute one, and could be limited where continued cross-
examination would waste time and add unnecessarily to costs. Whether the limitation 
infringed a litigant's fair trial rights depended on whether they had suffered prejudice 
as a result, given the circumstances of the case. In the present matter, the court was 
fully justified in imposing a time limit on the cross-examination, given the unduly 
protracted nature of the trial, the defendants' repeated failure to abide by the 
timetable, and their insistence on cross-examining witnesses on points that were not 
dispositive of the case. At the same time, no prejudice was suffered by the 
defendants, given that only the time allowed for questioning was limited. (See [94] – 
[101] and [112].) 
As to (b), the following conduct of the defendants demanded that costs be awarded 
against them on a punitive scale of attorney and client. They had litigated in an 
obstructive fashion, taking every opportunity to prolong proceedings through 
unwarranted interlocutory applications, long and irrelevant cross-examination, and 
groundless objections. The defendants had purposely withheld dividends owing and 
due to the plaintiffs, with the intent of depriving the plaintiffs of their means to litigate. 
They had refused to negotiate in good faith with the plaintiffs with the aim of 
permitting the plaintiffs to dispose of their shares at a fair value and without resort to 
litigation. They had made wrongful use of company funds to resist present 
proceedings where the dispute was in truth one between the shareholders. (See 
[338] – [353] and [355].) 
Action granted as per order above. Costs to be paid by the defendant shareholders 
on the attorney and client scale. 
 

Rich NO and others v Rich Properties (Pty Ltd) and others 
[2017] JOL 38592 (GP) 

Winding-up applications – Refusal of – Appeal- The court held that it retained a 
discretion to refuse a liquidation order even though the applicant may make out a case 
that it would be just and equitable to do so. 

Five opposed applications for winding-up orders served together in the court a quo. By 
agreement between the parties only the present case was argued and the other four 
applications would follow the same fate as this one. The court a quo assumed without 
deciding that the applicants had made out a case for the winding up of the companies 
on the basis of the irregularities and mismanagement in the administration of the 
companies. However, it held that it retained a discretion to refuse a liquidation order 
even though the applicant may make out a case that it would be just and equitable to 
do so, and dismissed the application. The main and only ground of appeal of any 
substance raised in the appellants’ notice of appeal, was that the court erred in failing 
to find that there was an onus on the respondents to establish on a balance of 
probabilities that the appellants had another remedy available to them and were 
unreasonable in seeking the liquidation of the company rather than pursuing the other 
remedy. 

Held that the approach and reasoning of the court a quo could not be faulted. The 
court was acutely aware of the depth of the rift in the family at the centre of the 
companies but believed that as responsible adults they would just have to find a way 



to look past their personal resentments in order to manage the affairs of the companies 
to the best advantage of all concerned. 

The five applications were dismissed with costs, and the appeal was also directed 
against the cost order made by the court a quo. Costs being a matter within the 
discretion of the trial court, a court of appeal will not lightly interfere with such order in 
the absence of some misdirection. There being no reason why the cost order should 
be interfered with in this case, the appeal was dismissed with costs. 

The real parties to this most unfortunate dispute are four members of the same family. 
The parents are Maurice (or Mickey) and Selma (or Zelma) Rich and their children are 
Sharon and Stephen. The protagonists were Stephen on the one side and the other 
three members of the family on the other. The applications were the culmination of a 
long feud between the parties which was described as “irreconcilable” by the court a 
quo. In my respectful view “unresolved” would perhaps be a more accurate description 
and I shall revert to this aspect later in this judgment. 

The court held that it retained a discretion to refuse a liquidation order even though 
the applicant may make out a case that it would be just and equitable to do so. 

The main and only ground of appeal of any substance raised in the appellants’ notice 
of appeal, is that the court erred in failing to find that there is an onus on the 
respondents to establish on a balance of probabilities that the appellants had another 
remedy available to them and were unreasonable in seeking the liquidation of the 
company rather than pursuing that other remedy. This point was further elaborated 
upon by Mr Mundell SC for the appellants in his written heads and in oral argument 
before us. 

 
Smyth and Others v Investec Bank Limited and Another (674/2016) [2017] 
ZASCA 147 (26 October 2017) 
Company: Shareholders: Oppression: Oppressive or Unfairly Prejudicial Conduct: 
Section 252 of the Companies Act 61 of 1973: party entitled to remedy under s 252: 
member is someone whose name has been entered in the company’s register of 
members as contemplated in s 105 of the Companies Act. Locus standi: Beneficial 
owners of shares in a company not eligible to join as co-applicants with relevant 
nominees holding the shares on their behalf and subject to their instructions. 

The Supreme Court of Appeal (SCA) dismissed an appeal brought by the appellants 
against a judgment of the Gauteng Division of the High Court, Pretoria (the court 
below) in favour of Investec Bank Ltd and Randgold & Exploration Company Ltd (the 
respondents).  
 
The issue at the nub of this appeal concerned the question as to whether the remedy 
provided for in s 252 of the Companies Act 61 of 1973 (the Act) is available to 
beneficial owners of shares in a company who have elected to hold their shares 
through nominees. A related issue is whether beneficial owners who cannot invoke 
the remedy for which s 252 of the Act provides because their legal interest falls short 
of a right to assert a claim, may nonetheless join as co-applicants together with their 
relevant nominees in proceedings for relief in terms of s 252 of the Act in relation to 
their shares by virtue of a direct and substantial interest in such proceedings.  
 



The dispute between the parties has its genesis in two agreements concluded during 
January 2010. The first agreement was between Johannesburg Consolidated 
Industries Limited (JCI Ltd) and Randgold. The second agreement was concluded 
between Randgold and Investec. The former agreement is entitled ‘Revised 
Settlement Agreement’ and the latter the ‘Litigation Settlement Agreement’. Both 
agreements related to four claims instituted by Randgold against JCI Ltd on the one 
hand, and Investec and Investec Bank UK on the other, following an alleged fraudulent 
scheme of breathtaking proportions perpetrated by JCI Ltd against Randgold. 
 
In the court below, the appellants sought leave to intervene in the main application as 
co-applicants, similarly seeking relief in terms of s 252 of the Act. The first respondent, 
Investec, but not the second respondent, Randgold opposed the application to 
intervene. Investec and Randgold both opposed the main application. In the main 
application Investec and Randgold challenged the locus standi of the appellants. It 
was not in dispute that the nominee applicants who sought to intervene in the main 
application did so at the behest of the beneficial shareholders and were thus carrying 
out their instructions in furtherance of the beneficial shareholders’ interests. 
 
The court below upheld the locus standi point taken by Investec. Consequently, it non-
suited the seven main applicants and dismissed the applications for leave to intervene 
brought by the beneficial shareholders. It held that, on a proper construction of s 252 
of the Act, the term ‘member’ in s 252 does not include a beneficial shareholder. It also 
held that the legal interest asserted by the beneficial shareholder applicants did not 
avail them as they could not be joined as co-applicants (with their respective 
nominees) because they would not be asserting a claim under s 252 nor could they 
competently do so.  
 
On appeal to the SCA, the court unanimously held that it would be idle to permit the 
intervention of the appellants in the main application in circumstances where the 
remedy created by s 252 of the Act is available only to a member of the company as 
defined in s 103 of the Act as the legislature saw it fit.  
 
Furthermore, the SCA stated that if the appellants wished to avail themselves of the 
remedy provided for in s 252 of the Act in their own names, they should have 
terminated the nomination of their respective nominees so as to procure the entry of 
their names in the register of Randgold members. Instead, they obdurately elected ‘to 
saddle what has proven to be an unruly horse’ by seeking to invoke the s 252 remedy 
in their own names as beneficial owners. 
 
As a result, the appeal was accordingly dismissed with costs.  
 
Dykes van Heerden Incorporated and another v Bekker NO and others 
[2017] JOL 37189 (GSJ) 

Interrogations– Enquiry in terms of section 417 and 418 of Companies Act 71 of 2008 
– Rights of creditors 

The second to fifth respondents were joint liquidators of a company in liquidation. The 
first respondent was the presiding officer in an enquiry to be held in terms of sections 
417 and 418 of the Companies Act 71 of 2008. 



Contending that they were creditors of the company, the applicants brought an urgent 
application or a declaration to that effect, and confirming that they were entitled to 
attend the enquiry and to interrogate any witness appearing there. Opposing the 
application, the respondents denied that the applicants were creditors of the company. 

Held that the applicants bore the onus of proving that they were creditors, and to make 
out their case in their founding papers. The Court found that the first applicant had 
failed to support its claim. It alleged that it had acted as conveyancer for the company 
but no details were provided to substantiate the claim. 

The second applicant also did not satisfy the Court that its claim had merit. 

The application was dismissed with costs. 
 

Oro Africa (Pty) Limited v Currin [2017] JOL 39170 (WCC) 

Final sequestration – Factual insolvency 

The applicant sought the final sequestration of the respondent on the ground that the 
respondent had committed an act of insolvency by leaving South Africa with the intent 
of evading or delaying the payment of his debts. In addition, applicant contended that 
respondent was factually insolvent given that his liabilities exceeded his assets. 
Applicant alleged that the application was to the advantage of creditors in that if 
respondent was sequestrated, there would be a reasonably significant dividend for 
creditors. 

Held that section 9(1) of the Insolvency Act of 1936 provides that, “A creditor (or his 
agent) who has a liquidated claim for not less than £50 (R100) or two or more creditors 
(or their agent) who in the aggregate have liquidated claims for not less than £100 
(R200) against a debtor who has committed an act of insolvency who is insolvent may 
petition the Court for the sequestration of the estate of the debtor.” Section 9(2) 
provides that “A liquidated claim which is accrued but which is not yet due on the date 
of the hearing of the petition shall be reckoned as a liquidated claim for the purposes 
of subsection (1).” claim is not a liquidated claim where its existence depends on the 
fulfilment of the condition but it is a liquidated claim where the condition relates only to 
the date for payment which is not due as at the date of the hearing of the application 
for sequestration. A claim is not liquidated however where the reason for why the 
payment thereof is not due is where the creditor has agreed to withhold proceedings 
against the debtor, pending the fulfilment of a condition and this condition remains 
unfulfilled. 

The main defence raised by the respondent was one based upon the National Credit 
Act 34 of 2005. Respondent contended that the applicant was obliged to register as a 
credit provider and that the applicant’s failure to register as a credit provider would 
render the loan which it made to the respondent unlawful in terms of section 89 of the 
Act. The applicant contended that the difficulty for respondent was that the Act only 
applied in respect of agreements concluded between parties acting at arm’s length. 
Explaining the concept of “arm’s length” transactions, the Court held that the loan 
which respondent contended was made between himself and the applicant was not 
concluded at arm’s length. 



In any event, it was found that there was an enrichment claim which is sufficient to 
justify the basis of applicant’s case. 

Examining the evidence, the court found that the respondent was factually insolvent. 
The provisional sequestration order was made final. 
 

Minister of Environmental Affairs v Recycling and Economic Development 
Initiative of South Africa NPC; Minister of Environmental Affairs v Kusaga Taka 
Consulting (Pty) Limited [2017] JOL 39217 (WCC) 

Impeachable transactions-piercing corporate veil – Test – There must be some misuse 
or abuse of the distinction between the corporate entity and those who control it which 
results in an unfair advantage afforded to the latter 

Winding-up of companies – Court finding it just and equitable in terms of section 
81(1)(c)(ii) or section 81(1)(d)(iii) of the Companies Act 71 of 2008, to grant final 
winding-up orders-scheme to divert public funds 

Winding-up-Locus standi-Minister’s reliance on section 157(1)(d) of the Companies 
Act -persons “acting in the public interest-leave of the court 

A consolidated application was brought by the Minister of Environment Affairs for the 
final liquidation of two entities associated with each other. In each of the ex 
parte applications brought by the Minister, the provisional liquidation of the relevant 
respondent was obtained. 

In the first application, the Minister alluded to problems in the relationship with the 
respondent (“Redisa”) in that application. Redisa had been appointed to implement a 
waste tyre management, and had appointed the respondent (“KT”) in the second 
application to handle all operational aspects of the plan. The Chief Executive Officer 
(CEO) of Redisa was said to have contravened the Companies Act 71 of 2008 
because as a majority shareholder in the company that owned KT, he directly 
benefited from his involvement in Redisa a non-profit company. He failed to disclose 
his interest in KT, or any conflict of interest, to the Minister. Highlighting various other 
corporate governance issues, the Minister argued that it would be just and equitable 
for Redisa to be wound up. 

In the application against KT, the Minister’s reason for seeking liquidation was based 
on the view that KT and Redisa were involved in a scheme to divert public funds that 
was earmarked for the furtherance of a specific environmental objective. It was 
submitted it would be just and equitable for KT to be wound up on one or more of the 
following grounds. Firstly, the executive directors of Redisa (all indirectly owning 100% 
of the shareholding in KT) had unconscionably abused the corporate personality of KT 
by utilising it to unlawfully divert and misappropriate public funds generated by the 
non-profit company, Redisa. Secondly, the Minister submitted that Redisa and KT 
were, for all intents and purposes, merged in direct contravention of the subordinate 
legislation and Redisa’s Memorandum of Incorporation. The final ground on which the 
Minister stated it would be just and equitable to grant an application for the liquidation 
of KT, was that KT’s only client, Redisa, gave notice on 1 June 2017 that it would seize 
all operations with effect from 1 June 2017. It was therefore submitted that the 
substratum of KT, who only existed to conduct the day-to-day activities of Redisa, had 
thus disappeared. 



Redisa and KT’s main attack against the application brought by the Minister in respect 
of both applications was raised by means of the following points in limine. The 
respondents challenged the Minister’s locus standi to bring the application. It was 
argued that in terms of section 79(1) of the Companies Act, a solvent company may 
only be wound up voluntarily by the company or its creditors (under section 80), or by 
an order of court (under section 81). The respondents took issue with the Minister’s 
reliance on section 157(1)(d) of the Companies Act which provides for extended 
standing to persons “acting in the public interest, with leave of the court, stating that 
the section was inapplicable. 

The second preliminary point was raised by Redisa which submitted that an ex parte 
application in terms of rule 6(4)(a) was not suitable to wound up a solvent company, 
especially where neither the company nor any of its creditors were the applicant. It 
was also contended that the Minister had not made full disclosure of all the facts in the 
ex parte application justifying the setting aside of the ex parte orders. 

On the merits, the respondents disputed that it was just and equitable that the two 
entities be wound up. 

Held regarding the disputes raised, that the Court in its attempt to determine the actual 
facts upon which the application was based would not seek to deal with each and 
every fact that was raised by the Minister in her founding affidavit, which was placed 
in dispute by the respondents. As these were motion proceedings in which the Minister 
sought final relief, it would be appropriate to deal with the application on the basis of 
those facts, as stated by the respondents, together with the admitted facts or facts 
which were not in dispute, in the Minister’s affidavits that warranted the granting of the 
relief being sought by the Minister. The nature of the relief sought by the Minister 
required an unravelling of the corporate entities making up the respondents. The test 
as to whether it would be appropriate to pierce the corporate veil requires that there 
be some misuse or abuse of the distinction between the corporate entity and those 
who control it which results in an unfair advantage afforded to the latter. The Court 
found that there was clearly a misuse or abuse of the distinction between the corporate 
identity of KT and those who controlled it. Turning to the issue of the Minister’s 
standing to bring the application, the Court held that section 157(1) seeks to broaden 
the standing of persons who would ordinarily not have such standing to bring a matter 
before the court in terms of the Companies Act. The Court was satisfied that the 
Minister had established that she had the necessary locus standi to have brought the 
applications in the public interests in terms of the provisions of section 157(1)(d). 
During the provisional stage of both applications, the judges seized with the matter 
clearly understood that the Minister did not have standing in the ordinary course in 
terms of section 81, but had to be permitted on the basis of extended standing in terms 
of section 157 (1) of the Companies Act, to bring such an application. 

The Court summarily dismissed the non-disclosure point raised by the respondents, 
finding no merit therein. The Court went on to confirm that the Minister had made out 
a sufficient case to launch the proceedings on an urgent basis. 

While courts are generally reluctant to grant orders against a party on an ex parte 
basis, the Minister had made out a sufficient case why the application had to be 
brought ex parte. 



The final question was whether it would be just and equitable, in respect of both 
respondents to grant a final order for liquidation. There were sufficient grounds in 
terms of the provisions of section 81(1)(c)(ii) or section 81(1)(d)(iii) of the Companies 
Act where the Minister, in substitution of those persons or entities as mentioned in the 
two sections, had made out a case that it was just and equitable to wind up both Redisa 
and KT. 

Final liquidation orders were granted against both entities. 
 

Schickerling NO and another v Chickenland (Pty) Ltd trading as Nando's 
[2017] JOL 39263 (GP) 

Business rescue-franchise agreement – Cancellation of – Effect of business rescue 

In an urgent application, the applicants sought that a mandatory interdict be granted 
in favour of the second applicant in terms of which the respondent was ordered to fulfil 
all its obligations towards the second applicant in terms of the provisions of a franchise 
agreement entered into between the second applicant and the respondent. 

The first applicant was the business rescue practitioner of the second applicant. 

Held that the test to be applied in assessing whether the applicant has past the hurdle 
for obtaining an interim interdict has been stated in case law. When the applicant 
cannot show a clear right, and more particularly where there are disputes of fact 
relevant to a determination of the issues, the court’s approach in determining whether 
the applicant’s right is prima facie established, though open to some doubt, is to take 
the facts set out by the respondent which the applicant cannot dispute, and to consider 
whether, having regard to the inherent probabilities, the applicant should (not could) 
on those facts, obtain final relief at the trial in the main action. The facts set out in 
contradiction by the respondent must then be considered and if serious doubt is thrown 
upon the case of the applicant it cannot succeed. 

If there was a valid cancellation of the contract in the present case, then the applicants 
did not have a prima facie right open to some doubt to approach this court on a 
cancelled agreement. The Court was satisfied that there was a proper cancellation of 
the agreement. The only question then was whether the adopted business rescue plan 
could in any way impact on the cancellation of the agreement. it could not be found 
that the mere fact that there were business rescue proceedings, impacted on the 
cancellation. The application was thus dismissed with costs. 
 

Herselman and Another v Matsepe N.O. and Others (4973/2014) [2017] ZAFSHC 
209 (2 November 2017) 

Assets- warrant in terms of Section 69(3) of the Insolvency Act 

It is common cause that after the sequestration of one Jacobus Nicolaas 
Herselmann, not a party to this application, First and Second Respondents were 
appointed as his trustees. After the said sequestration First and Second 
Respondents applied for a warrant in terms of Section 69(3) of the Insolvency Act, 
24 of 1936, which was issued on 6 March 2014. 



The warrant to search and take into possession in terms of the aforesaid order was 
handed to the Third Respondent who  executed same on the same day by 
attaching inter alia most of the sheep which is the subject matter of the present 
application. Third Respondent included them on an inventory drafted on the same 
day. 

First and Second Respondents apparently at that stage did not give any instructions 
to the Third Respondent to remove any of the items attached where they were found 
after his search but only directed that the sheep should be kept in a specific camp on 
the farm Sandfontein, district Frankfort. To leave the sheep on  the farm Sandfontein 
was therefore at the free choice of the trustees  as they at that stage, when the writ 
in terms of Section 69(3) was executed by the Third Respondent, could have 
instructed him to move them to another place. 

The farm Sandfontein is the property of the First Applicant who conducted a dairy 
farm business on the farm together with the Second Applicant. It can be accepted 
that at all relevant times the First and Second Applicants were in possession and 
control of the farm Sandfontein. 

First and Second Respondents specifically ordered that the sheep had to be kept in 
a certain enclosure on the farm and that the insolvent and any other person were not 
to remove or deal with the sheep. 

During September 2014, the Applicants instituted action against the First and 
Second Respondents for expenses which the Applicant allegedly incurred in regards 
to the management and feeding of the sheep, when the care of the sheep was, as 
alleged by the Applicants, taken over by the Applicants. During August 2014, the 
First and Second Respondents were further informed by the Applicants of Applicants' 
lien over such sheep until the amount as claimed by the Applicants in regards to 
such expenses, was paid and settled by the First and Second Respondents in their 
capacities as trustees of the insolvent estate. 

The Applicants then launched an application in terms of which the Applicants sought 
an order in terms of which a mandament of spolie order be granted for return of the 1 
529 sheep removed from the farm Sandfontein, district Frankfort. The Applicants 
further moved for an order in terms of which Respondents were to pay the costs de 
bonis propriis. 

In terms of Ebrahim J's judgment, it was held that the Applicants have failed to show: 

(a)   that they were in possession of the sheep; and 

(b)   that they were unlawfully deprived of that possession. 

Accordingly the application was dismissed with costs. 

 It is to be mentioned that the Respondents denied the fact that the Applicants 
indeed incurred expenses in regards to the care of the sheep as alleged by the 
Applicants. The Respondents further contended that when Third Respondent 
executed the warrant which was issued in terms of Section 69(3) and (4) of the 
Insolvency Act, such sheep were handed to the trustees' representative on 6 March 
2014. The trustees therefore took possession and control over the sheep. According 
to the Respondents, the trustees exercised this position de facto by appointing 
security guards and caretakers to take care of the sheep. The main contention of the 
Respondents in this regard was that since March 2014 when the Third Respondent 



attached the sheep, up until October 2014, when the sheep were removed by the 
Third Respondent, such sheep were solely under the care of the appointed security 
guards and employees of the representatives who acted on behalf of the trustees. 
The Respondents further contended that in view of the fact that the warrant 
authorised the Sheriff to attach and hand over the sheep to the trustees, the trustees 
were therefore also authorised to remove it from the farm. According to the 
Respondents, removal of the sheep was necessitated due to the fact that the 
trustees experienced difficulties in properly exercising control over the sheep 
because First Applicant not only intimidated the security guards and caretakers 
appointed by the trustees, but also disposed of some of the sheep without the 
consent and knowledge of he trustees. 

It is common cause that the warrant of attachment which was issued during March 
2014 authorised the Third Respondent to "search for and take possession 
of' the assets of the insolvent J N Herselmann. 

The application for leave to appeal against the judgment of Ebrahim J dated 12 
February 2015 is dismissed with costs. 

 

CDH Invest NV v Petrotank South Africa (Pty) Ltd and Another (22312/2015) 
[2017] ZAGPJHC 324 (17 November 2017) 

Company law – private company with two shareholders holding all authorised 
and issued shares in company – majority shareholder three board nominees, 
minority two - application by majority shareholder to direct board in terms of s.61(12) 
of Act 71 of 2008 to call shareholders’ meeting on failure of board to have called 
such under s.61(3) – shareholders’ to resolve whether company to sue minority for 
shareholder’s contribution - intended  shareholders’ meeting further to resolve to 
approve rights issue of portion of unissued authorised shares; 

Counter-application by minority shareholder for interdict against board calling 
shareholders’ meeting on basis of oppression – further relief to include setting aside 
of board resolution under s.36(3)(a) by round robin increasing authorised shares; 

Held: court order under s.61(12) not automatic entitlement upon board having failed 
to call shareholders’ meeting – applicant for relief to make out a case – factors 
considered – relief declined; 

Held further: board’s power to increase authorised share under s.36(3) and 
consequentially to amend memorandum of incorporation under s.16(1)(1)(b) subject 
to directors’ fiduciary duty at common law as affirmed in s.76 and s.76(3)(a), (b) to 
act bona fide, for proper purpose, and in best interests of company; 
Held further: element of bona fides subject to rationality test – considerations of fair 
play and parties’ agreement in memorandum of understanding also relevant; 

Held further: letter proposing resolution to increase authorised shares and proposes 
resolution itself misleading on the facts, and resolution and increase in authorised 
shares consequently set aside; 

Held further: no case for relief from oppression made out and counter-application to 
interdict board from calling shareholders’ meeting refused. 



  

Diener N.O. v Minister of Justice (926/2016) [2017] ZASCA 180 (1 December 
2017) 
 

Business rescue – whether, when business rescue converted to liquidation, business 
rescue practitioner’s claim for remuneration and expenses enjoys a ‘super-
preference’ over all creditors, secured or unsecured – whether, when business 
rescue proceedings converted to liquidation proceedings, date of liquidation is date 
of commencement of business rescue proceedings or date liquidation application 
filed – whether business rescue practitioner’s claim for remuneration and expenses 
must be proved in terms of s 44 of the Insolvency Act 24 of 1936.   

The Supreme Court of Appeal (the SCA) dismissed an appeal against a judgment 
that had held that the a business rescue practitioner (BRP) generally enjoyed no 
special preference above secured creditors in relation to his remuneration and 
expenses when business rescue proceedings were converted into liquidation 
proceedings. Mr Ludwig Diener had been appointed as BRP to a close corporation. 
He was unable to formulate a business plan and applied for the business rescue 
proceedings to be converted into liquidation proceedings. The application was 
granted. The liquidators took the view that he enjoyed no preference over the close 
corporation’s one secured creditor and that the BRP’s remuneration and expenses 
were to be paid from the free residue of the insolvent estate. They also took the view 
that Mr Diener was required to prove his claim in terms of s 44 of the Insolvency Act 
24 of 1936, which he had not done.  

Mr Diener applied unsuccessfully to the High Court to review and set aside the 
Master of the High Court’s decision to accept the first and final liquidation, 
distribution and contribution account in respect of the insolvent close corporation.  

The SCA was required to decide three issues. 

The first was whether a BRP enjoyed a special preference on the liquidation of a 
corporation when business rescue had failed. On an interpretation of the applicable 
provisions of chapter 6 of the Companies Act 71 of 2008, it held that a BRP’s claim 
for remuneration ranked after the costs of liquidation but before those of post-
commencement claims for wages by employees and secured and unsecured 
postcommencement finance, and was payable from the free residue of the insolvent 
estate. 

See par 49. 

Secondly, it had been argued that the effective date of liquidation had been the date 
on which business rescue proceedings commenced. 

The SCA held that this argument was not correct. Business rescue ended when the 
application to convert business rescue proceedings into liquidation proceedings was 
granted. Both the 1973 Companies Act and the 2008 Companies Act specified that 
the effective date of liquidation was the date on which an application for liquidation 
was filed. 

Thirdly, the SCA held that as a BRP was not one of the persons identified in s 97 of 
the Insolvency Act as persons who were exempted from proving claims, the general 



rule applied that any creditor who wishes to share in the distribution of an insolvent 
estate is required to prove his or her claim. 
NEDBANK LTD v ZEVOLI 208 (PTY) LTD AND OTHERS 2017 (6) SA 318 (KZP) 

Business rescue — Moratorium on legal proceedings against company — 
Enforcement of suretyship — Sureties cannot claim benefit of moratorium — Absent 
specific provision in business rescue plan for sureties, their liability remaining 
unaffected by business rescue — Companies Act71 of 2008, s 133(1). 
 
Nedbank Ltd applied for summary judgment against the first respondent company 
(Zevoli) as its principal debtor and against the other respondents as sureties for 
Zevoli's indebtedness. However, before the matter was heard, Zevoli resolved to 
commence business rescue proceedings. The result was that Nedbank was barred 
from proceeding against Zevoli by the general moratorium on legal proceedings 
against companies under business rescue (in s 133(1) of the Companies Act 71 of 
2008). The application against Zevoli was adjourned sine die and the summary 
judgment application proceeded only against the sureties. One of the defences they 
raised was that they were also entitled to the benefit of the moratorium, because of 
the possibility that Nedbank may possibly not pursue its action against Zevoli after it 
was placed under business rescue. 
Held 
Implicit in the decided cases (see [23] – [27]) was that the statutory moratorium was 
only intended to benefit the company which had been placed under business rescue 
proceedings; it was a personal privilege or benefit of the company in question. The 
sureties therefore could not claim such benefit. In the absence of a specific provision 
in the business rescue plan for the situation of the respondents, as sureties, their 
liability would remain unaffected by the contemplated business rescue. 

 
Interturbo (Pty) Limited (in liquidation) and others v ABSA Bank Limited and 
others [2017] JOL 329296 (GJ) 

Liquidation order – Application for rescission 

The applicants sought the rescission of a final liquidation order granted against the 
first applicant. 

The first respondent advanced a loan to the first applicant and secured it by the 
registration of a mortgage bond over the immovable property of the first applicant. The 
third applicant executed a suretyship in favour of the first respondent in terms whereof 
he bound himself as surety and co-principal debtor in solidum, jointly and severally, 
the one paying the other to be absolved, with the applicant for the due payment by him 
to the first respondent of all amounts which he may be liable to pay to the first 
respondent under the loan agreement and for any claims, losses, liabilities, costs and 
expenses which the first respondent may sustain as a consequence of having 
advanced the loan. When the first applicant defaulted on its obligations, the first 
respondent issued summons against the applicants and according to the return of 
service, the sheriff effected personal service on the second applicant at the farm. The 
applicants filed a notice to defend, but summary judgment was granted against them. 

Held that it was common cause that the applicants wilfully failed to oppose the 
summary judgment application, resulting in the order being granted on an unopposed 



basis. In the absence of any challenge to the contents of the return of service, the 
court had to accept it as proof that the sheriff carried out service in the manner 
described therein. The Court was satisfied that that the sheriff’s return of service 
constituted substantial compliance with the provisions of section 346(4)(b) of the 
Companies Act 61 of 1973. Therefore, Rule 42(1)(a), on which the rescission 
application was based, found no application. 

The application was dismissed. 
 

Fourie NO and another v Smith and another [2017] JOL 38868 (GP) 

Sequestration– Provisional sequestration order – Confirmation of- respondents were 
factually insolvent 

The issue for determination in this case was whether or not a final sequestration order 
should be granted of the joint estate of the respondents, who were married in 
community of property to one another. 

Held that the purpose of the application was to sequestrate the respondents on the 
basis that the joint estate was insolvent and had also, through the first respondent, 
committed an act or acts of insolvency in terms of the provisions of section 8 of the 
Insolvency Act 24 of 1936. Although the first respondent claimed that his assets 
exceeded his liabilities and that he was therefore not insolvent, the Court found that 
he was unable to pay his debts. The probabilities were overwhelming that the 
respondents were factually insolvent, quite apart from the fact that an act of insolvency 
was also committed. In all the circumstances, the Court was satisfied that a proper 
case had been made out for the provisional order to be confirmed and for a final 
sequestration order to be granted against the joint estate of the respondents. 

Kaniah v WPC Logistics (Joburg) CC (In Liquidation) and Others (5794/2016) 
[2017] ZAKZDHC 45 (13 December 2017) 

Liquidators- Section 66 of the Close Corporations Act, read with Section 387(4) of 
the Companies Act of 1973-court to direct-withdrawing action instituted- The 
applicant is directed to pursue the action instituted by the second and third 
respondents (the liquidators) in their capacities as liquidators of the first respondent 
under Western Cape High Court Case Number 469/2015 (the action) in the name of 
the liquidators and at his own cost. 

 [1] The applicant seeks an order inter alia directing the liquidators (the second and 
third respondents) to pursue an action instituted against the fourth respondent, in 
terms of inter alia s 66 of the Close Corporations Act, read with s 387(4) of the 
Companies Act 61 of 1973 (the Act). 

[2] The relief foreshadowed in the notice of motion was the following: 

‘2. That a Rule Nisi do issue calling upon the Respondents and/or all 
interested parties to show cause why an order should not be made in the 
following terms: 

(a)  That in accordance with the provisions of Section 66 of the Close 
Corporations Act, read with Section 387(4) of the Companies Act of 1973, the 
court directs that the Second and Third Respondents are interdicted and 
restrained from withdrawing the action instituted by them out of the Western 



Cape Division of the High Court of South Africa under case number. 469/2015 
against the Fourth Respondent; 

(b)  That the Second and Third Respondents are further directed to pursue the 
action instituted as aforementioned, notwithstanding the resolution purported 
to having been passed by creditors and members of the First Respondent on 
04 May 2016; 

(c)  That should the Second and Third Respondents, consider that it is no 
longer appropriate or desirable to pursue the action aforementioned and they 
wish to withdraw such action, they are to seek the directions of this court 
relating to such withdrawal; 

(d)  That the Second and Third Respondents are directed to investigate 
whether it is appropriate to institute an action against the Fifth Respondent in 
relation to a breach of her fiduciary obligations towards the First Respondent 
and if considered appropriate, to institute such action; 

(e)  That the costs of this application are to constitute costs in the winding up 
of the First Respondent and are to pay the costs of the winding up; …’  

[3] On 23 June 2016 the rule nisi was issued, the applicant obtaining interim relief, 
interdicting the second and third respondents from withdrawing the action against the 
fourth respondent.  Such rule nisi was extended until confirmed or discharged on 10 
August 2016. 

  

Issues for determination 

[4] Whether the court should: 

[4.1] confirm the rule nisi in its present form thereby interdicting the liquidators 
from withdrawing the action instituted in the Western Cape High Court under 
Case No. 469/2015 in circumstances where a decision was made to withdraw 
the action by resolution of the majority of creditors and members at a 
creditors’ meeting of the first respondent (in liquidation). 

[4.2] direct the second and third respondents to pursue the action 
notwithstanding such resolution; 

[4.3] in the alternative direct the applicant to pursue the action in the name of 
the second and third respondents subject to a suitable indemnity for costs.  

[5] The application is opposed by the fourth and fifth respondents.  The second and 
third respondents have filed an affidavit explaining what transpired at the meeting of 
creditors, and have indicated they will abide the decision of the court, provided no 
costs order is pursued against them. 

  

Background facts 

[6] It is common cause that: 

[6.1] The first respondent was placed in provisional liquidation by order of the 
above honourable court on 3 May 2013 under Case No. 3700/2013 and a final 
order of liquidation made on 10 July 2013. 



[6.2] The second and third respondents are the liquidators of the first 
respondent; 

[6.3] The applicant and the fourth and fifth respondents are members of the 
first respondent, the applicant and fourth respondent each holding a 45 
percent members interest and the fifth respondent holding a 10 percent 
interest. 

[6.4] The first respondent was wound up as a solvent close corporation on just 
and equitable grounds due to a breakdown in the relationship between the 
applicant and the fourth respondent, its principle members.  At the time of the 
provisional liquidation, it was envisaged that the first respondent’s creditors 
would be paid in full and it subsequently transpired they have been paid in full. 

[6.5] As a consequence of an investigation into the affairs of the first 
respondent and an interrogation of the fourth respondent, specifically in 
relation to his loan account and monies allegedly paid by him to the WPC 
Hong Kong entity, it became apparent that amounts totalling R6 689 988.30 
had been withdrawn or paid from a banking account of the first respondent on 
behalf of the fourth respondent.  

[6.6] The fourth respondent acknowledged the payments made but explained 
that same were paid by him on behalf of the first respondent to the WPC Hong 
Kong entity in respect of monies due to him as he funded the setting up of the 
entity.  It also emerged that the fourth and fifth respondents had carried on a 
business under the name and style of Cheetah Shipping and the applicant 
alleged the fifth respondent was in breach of her fiduciary obligations to the 
first respondent and its members.  

[7] In an endeavour to recover the amount paid on behalf of and to the fourth 
respondent, an action was instituted against the fourth respondent and his spouse, 
Shi Ping Wang, by the second and third respondents as liquidators of the first 
respondent. The action was instituted on the advice of counsel and an attorney 
appointed by the second and third respondents in the Western Cape High Court.  A 
reading of the particulars of claim instituted in the action reflects an amount of 
R6 689 988.30 claimed in respect of withdrawals made from the bank account of 
WPC Logistics (Joburg) as follows: 

‘9.1 … are monies due and payable by the First Defendant on loan account, 
which amounts are repayable on demand and which demand is hereby made. 

9.2 in the alternative, constitute unlawful withdrawals and the misappropriation 
of funds of WPC Logistics (Joburg) by the First Defendant, 

9.3 in the further alternative, are the loss suffered by WPC Logistics (Joburg) 
as a result of the breach of the duty arising from the First Defendant’s 
fiduciary relationship towards WPC Logistics (Joburg), 

9.4 in the further alternative, are the economic benefits derived by the First 
Defendant by reason of the breach of duty arising from the First Defendant’s 
fiduciary relationship towards WPC Logistics (Joburg), 

9.5 in the further alternative, are the amounts by which the estate of WPC 
Logistics (Joburg) was impoverished and the joint estate of the First 
Defendant and the Second Defendant, alternatively the partnership of which 



the First and Second Defendant are partners, has been unjustly enriched at 
the expense of WPC Logistics (Joburg).’  

[8] Whilst the action was pending, the fourth respondent attempted to persuade the 
second and third respondents not to pursue the action as the only person who would 
benefit from such a claim was the applicant as all the creditors were paid in 
full.  Pursuant to this, the fourth respondent’s attorneys of record addressed 
correspondence to the applicant indicating that if he wished to pursue a claim he 
should do so on his own and this should not form part of the proceedings in the 
liquidation.  Despite this request, the second and third respondents, on the advice of 
counsel, decided to proceed with the action.  

[9] Subsequently, the fourth respondent’s attorneys called upon the first and second 
respondents to convene a meeting of creditors.  However, the second and third 
respondents were of the view that there was no point in a meeting as creditors were 
to be paid in full.  At the insistence of the attorneys of the fourth respondent, a 
meeting of creditors was convened by the second and third respondents on 19 
August 2015.  That meeting was subsequently adjourned.  On 11 September 2015, 
the second and third respondents confirmed that it was necessary for a special 
general meeting to be convened.  Notice of the meeting was provided and same was 
to be conducted on 21 October 2015. 

[10] On 19 October 2015, the attorneys acting for the fourth respondent gave notice 
that at the meeting of 21 October 2015 they would represent those creditors with 
proved claims as well as the fourth and fifth respondents.  They intended to provide 
a direction to the second and third respondents to withdraw the legal proceedings 
instituted in the Western Cape High Court against the fourth respondent and his 
spouse. 

[11] Correspondence was then exchanged subsequent to the meeting.  The 
applicant’s attorneys indicated to the second and third respondents’ attorneys that 
there was a material conflict of interest in the consideration of the resolution insofar 
as the fourth respondent was concerned, and he ought to have been precluded from 
voting.  They further suggested that the second and third respondents make 
application to the High Court for directions from the court relating to the further 
conduct of the litigation, specifically the withdrawal of the action as against the fourth 
respondent and his spouse. 

[12] The special general meeting did not take place as same was not properly 
constituted. In the interim, the second and third respondents through their attorneys 
of record, indicated, they were obtaining a legal opinion.  Subsequently, on 15 April 
2016 a special general meeting was convened.  A resolution was tabled terminating 
the action against the fourth respondent and his spouse.  The applicant acting on 
behalf of WPC Logistics (SA) CC voted against the resolution.  Nichola Cronje acting 
for the second and third respondents, who also had a power of attorney for the fourth 
respondent voted on behalf of creditors, in favour of the resolution.  As a 
consequence, given the holding of members’ interests in the close corporation, the 
resolution was passed by the majority of members. 

[13] As a consequence of the second and third respondents’ failure to institute the 
application for directions from the court, and the legal advice they received indicating 
they were bound by the resolutions passed at the meeting, the applicant instituted 
this application. 



  

Submissions of the respective parties 

[14] The applicant submits the following: 

[14.1] He is aggrieved by the decision of the liquidators, to withdraw the action 
against the fourth respondent and his wife; 

[14.2] This court has an unfettered judicial discretion by virtue of s 387(4) of 
the Companies Act to ‘make such order as it thinks just’; 

[14.3] The section allows a court to interfere in the administration of the 
company’s estate in the following circumstances: 

[14.3.1] Where a liquidator has acted in a way in which no reasonable 
liquidator would have acted; 

[14.3.2] Although acting in good faith, a liquidator took into account 
considerations which ought not have been taken into account, 
alternatively failed to take into account considerations which ought to 
have been taken into account;  

[14.3.3] The liquidators have failed to apply their minds as although s 
387(1) requires them to have regard to directions given to them at a 
meeting by way of resolution of creditors and members, they have dealt 
with the matter as though the subsection binds them to follow such 
resolution; 

[14.3.4] They have failed to consider the following relevant facts, 
namely that the close corporation is solvent and at the time of 
liquidation, it was known that all creditors would be paid in full and have 
subsequently been paid in full.  As a consequence the creditors have 
no interest in the outcome of the action instituted in the Western Cape 
High Court. 

[14.3.5] The reason for the liquidation of the first respondent was that 
the company was deadlocked and a minority shareholder would, had 
the company not been liquidated, been entitled to bring a derivative 
action either at common law or under the statute.  Once liquidation has 
occurred, then an aggrieved minority shareholder can either ask the 
liquidator to bring an action in the name of the company, in which case 
the liquidator will seek an indemnity for costs, or if a liquidator is 
unwilling to bring such action or seeks an unreasonable basis for doing 
so, the minority shareholder can then apply in terms of s 387(4) of the 
Act for directions from the court.  Where the minority shareholder 
approaches the court in terms of s 387(4), the court can authorise the 
action in the name of the company or direct the liquidator to do so 
seeking a suitable indemnity for costs.  

[15] The second and third respondents have indicated that they do not oppose the 
relief sought and abide by the decision of the court, save insofar as it relates to any 
cost order being sought against the liquidators.  In the heads of argument submitted 
by Mr van Rooyen on behalf of the second and third respondents, the following 
submission is made: 



‘It is submitted that a feasible resolution to the issue in question should be that 
the applicant take cession of the first respondent’s claim against the fourth 
respondent.  Litis contestatiohave been reached and the applicant is permitted 
to continue the litigation in the name of the first respondent post litis 
contestatio.  This is however subject to the submissions made regarding the 
provision by the applicant of a suitable indemnity and acceptable security for 
an adverse costs order.’  

[16] The second and third respondents submit that they have a duty and obligation 
when administering a company in liquidation not only to act in the interests of 
creditors but to also consider the interests of members.  Once the resolutions were 
adopted at the meeting, they acted reasonably given the circumstances and called 
upon the applicant to act in terms of s 387 of the Act and provided an undertaking 
not to act in terms of such resolution provided he took the necessary steps.  

[17] The fourth and fifth respondents submit the following.  The liquidators acted 
pursuant to a meeting called on 4 May 2016 where a resolution of creditors and 
members was passed directing them to withdraw the action against the fourth 
respondent and his wife.  Liquidators are obliged to adopt the directions given by 
resolution of creditors and members in terms of s 387(1) of the Act.  As a 
consequence, there is no basis for arguing that the liquidators failed to apply their 
minds to the issue at all.  The liquidators acted reasonably and the action caused a 
conflict between the interests of the applicant and the interests of everyone 
else.  The liquidators pursuing the action with available funds in the first respondent’s 
estate would have eroded the estate of the first respondent.  It would also prevent 
the finalisation of the liquidation process which had been ongoing for more than 
three years. 

[18] The fourth and fifth respondents further submit that a court will not lightly 
interfere with the bona fide decision of liquidators and where there is no lack of bona 
fides, the question is whether in the circumstances the liquidators have acted in a 
way that no reasonable liquidator could have acted.  The fourth and fifth respondents 
submit that this court cannot find that the liquidators acted in circumstances which no 
reasonable liquidator would have acted in by following the directions of the majority 
of creditors and members of the first respondent.  In addition, had they pursued the 
action, they would have exposed the solvent estate of the first respondent to the risk 
of litigation which action the fourth respondent submits has no merit.  The fourth 
respondent submits that there exist no exceptional circumstances to interfere with 
the decision of the liquidators nor can it be said that they acted ‘utterly 
unreasonably’. 

  

Analysis 

[19] Section 384(7) reads as follows: 

‘Any person aggrieved by any act or decision of a liquidator may apply to the 
Court after notice to the liquidator and thereupon the Court may make such 
order as it thinks just.’ 

[20] Section 387 of the Act provides for an aggrieved person to approach the court 
for relief in circumstances where the liquidator refuses to follow directions or where 
the liquidator acts unreasonably given the circumstances.  What is meant by an 



aggrieved person has been the subject matter of a number of decisions.  In Gore NO 
v Shaff[11]Binns-Ward J considered this term: 

‘The term 'any person aggrieved' employed in s 387(4) is somewhat 
imprecise, and it is thus perhaps not surprising that its import has been the 
subject of debate; cf. Francis George Hill Family Trust v South African 
Reserve Bankand Others [1992] ZASCA 50; 1992 (3) SA 91 (A), at 98I – 
102E, Strauss and Others v The Master and Others NNO 2001 (1) SA 649(T), 
at 659H-661G, and LL Mining Corporation Ltd v Namco (Pty) Ltd (In 
Liquidation) and Others 2004 (3) SA 407 (C), at 414A-G. As Beadle ACJ 
observed in Concorde Leasing Corporation (Rhodesia) Ltd v Pringle-Wood 
NO and Another 1975 (4) SA 231 (R), a person who is able to show that he 
should be afforded a remedy in terms of s 387(4) (or its equivalent in other 
statutory regimes) obviously qualifies as a 'person aggrieved' for the purposes 
of the provision; approached in that manner, attempting to define the term is 
to beg the question. I shall therefore proceed directly to consider whether Mrs 
Wolpe has established an entitlement to the remedy.’ 

[21] The Privy Council[12] held ‘The words “person aggrieved” are of wide import 
and should not be subjected to a restrictive interpretation. They do not include, of 
course, a mere busybody who is interfering in things which do not concern him; but 
they do include a person who has a genuine grievance because an order has been 
made which prejudicially affects his interests’. 

[22] It seems to me that the applicant falls within the definition of an aggrieved 
member for purposes of this application although nothing further need be said about 
this.  The parties agree that the applicant has locus as a minority member to seek 
relief in terms of s 387. 

[23] Subsection 4 empowers the court to make whatever order ‘as it thinks’ 
just.  Such discretion is not restricted.[13]  The authorities have held that a court will 
not lightly interfere with a bona fide act or a decision bona fide taken by a 
liquidator.[14]  In circumstances where there is no lack of bona fides by the 
liquidator, then the question to be asked is whether in the circumstances the 
liquidator has acted in a way in which no reasonable liquidator could have acted, 
having regard to the objects of winding-up and a liquidator’s duty in general.  In Re: 
Edennote Ltd the court of appeal in applying the comparable provisions of s 167(5) 
of the English Insolvency Act 1986 held the following as constituting the correct test 
to follow: 

‘(fraud and bad faith apart) … the court will only interfere with the act of a 
liquidator if he has done something so utterly unreasonable and absurd that 
no reasonable man would have done it.’ 

[24] It must at all times be borne in mind that a liquidator in the winding-up of a 
company owes a duty both to the company and to creditors.  In Van Zyl NO v 
Commissioner for Inland Revenue[15] Hodes AJ said: 

‘It should be remembered that a company in liquidation is administered not 
only for the benefit of creditors, but that the liquidator is obliged to take the 
interest of members into account.  In terms of s 342(1) of the Companies Act, 
if there is surplus after payment to creditors, this goes to members.  The 



interest of members in the proper winding-up of the company is recognised in 
ss 360(1), 386(3)(a) and 387(1) of the Companies Act.’ 

[25] In Concorde Leasing Corporation supra at 235(A) Beadle ACJ said the 
following: 

‘He owes a duty to the company to see that its assets are realised and its 
liabilities minimised to the best possible advantage of the company and he 
owes a duty to the creditors to see that they suffered the least loss and 
receive the most advantageous dividend.’ 

[26] The question to be decided in this matter is whether the second and third 
respondents by following the resolution taken at the meeting of creditors and 
members acted in a way that no reasonable liquidator could have acted requiring 
interference by the court.  In Concord Leasing supra Beadle ACJ considered what is 
or is not reasonable in any given circumstance and quoted a passage from the 
judgment of Watermeyer CJ in Vanderbijl Park Health Committee and Others v 
Wilson and Others[16]: 

'A reasonable man can of course come to an unreasonable conclusion that 
the test is not merely the decision of a reasonable man but of a reasonable 
man “applying his mind to the condition of affairs”.  I think that means 
considering the matter as a reasonable man normally would and then deciding 
as a reasonable man normally would decide.’ 

[27] Beadle ACJ was of the view that that is the way a court should approach an 
issue like this.  I align myself with the sentiments expressed.  I am of the view that 
the second and third respondents acted bona fide throughout.  A reasonable 
liquidator must not only consider the interests of members but also creditors.  I do 
not believe that the conduct of the liquidators, can be said to be mala fide or that 
they acted in a way in which no reasonable liquidator would have acted.  

[28] The difficulty which the second and third respondents have in this matter is that, 
given the make-up of the membership the first respondent, the fourth and fifth 
respondents together with the creditors, may have been in a position to always vote 
against proceeding with the action instituted.  The remedy available to a minority 
member like the applicant would have been to approach the court to direct that it 
makes such order as it thinks just.  I have come to the conclusion that the second 
and third respondents did not act unreasonably and acted bone fides and also in a 
way that a reasonable liquidator would have acted.  The next question to be 
answered is the appropriate order given the circumstances.  The second and third 
respondents have indicated that they have no difficulty with the applicant proceeding 
with the action provided a suitable indemnity for costs is put up.  As already alluded 
to in this judgment, I am of the view that the applicant can proceed with the action. 

[29] When the matter was adjourned I had requested the parties to prepare proposed 
draft orders for consideration should I be disposed to exercising the discretion in 
terms of s 387 of the Act.  

[30] I have considered the proposed orders.  I am of the view that the order proposed 
by the second and third respondents is the most appropriate one.  



[31] The second and third respondents have no difficulty with the applicant 
proceeding with the action provided proper indemnities are in place.  It seems to me 
to be the best course to follow. 

[32] In my view the order proposed by the applicant does not appear to be in line 
with the authorities I have been referred to.  All the authorities I have been referred 
to suggest that the applicant be allowed to continue the litigation upon giving proper 
indemnity to the second and third respondents but also to the remaining 
respondents[17] for the costs of the action.  At this point in time what must be borne 
in mind is that this close corporation was liquidated as a consequence of a complete 
and total breakdown in the relationship between the members – there is a complete 
lack of trust, good faith and confidence among the members, and, none of the 
members can ever be expected to act reasonably in the circumstances.  

[33] As the applicant wishes to proceed with the litigation, it seems to me that the 
appropriate course to follow is that which is set out in the line of authorities I have 
been referred to[18] which make provision for the applicant to provide a suitable 
indemnity for costs.  It is for this reason that I propose to grant the order proposed by 
the second and third respondents and not that proposed by the applicant. 

[34] A further matter which warrants attention is prayer (1)(d) of the rule nisi directing 
the second and third respondents to investigate the appropriateness of an action 
against the fifth respondent in relation to the alleged breach of her fiduciary 
obligations.  It must be borne in mind that an interrogation was held in relation to the 
fourth and fifth respondents’ role in this matter.  The fifth respondent’s conduct has 
been the subject of an investigation at the enquiry.  No action was instituted against 
her despite the legal opinion obtained by the second and third respondents.  In my 
view, it would serve no purpose to re-investigate the fifth respondent’s potential 
liability and consequently the relief sought in paragraph 1(d) of the notice of motion is 
not necessary.   Given that the second to fifth respondents were entitled to oppose 
the application, it is appropriate that the costs of the application be the costs in the 
winding-up.  The parties appear to be ad idem that this is an appropriate order.  In 
light of the orders I propose to issue, the remainder of the relief in paragraphs 1(b) 
and (c) is superfluous. 

[35] In the premises the orders I issue are the following: 

[1] Paragraph (1)(a) of the rule nisi issued on 23 June 2016 is confirmed.  The 
remainder of the relief contained in the rule nisi granted on 23 June 2016 is 
discharged. 

[2] The applicant is directed to pursue the action instituted by the second and third 
respondents (the liquidators) in their capacities as liquidators of the first respondent 
under Western Cape High Court Case Number 469/2015 (the action) in the name of 
the liquidators and at his own cost. 

[3] The applicant hereby indemnifies and holds the liquidators harmless in respect of: 

[3.1] any and all claims which may arise against the liquidators resulting from 
the institution of the action, the pursuance thereof by the applicant and the 
ultimate success or otherwise thereof; 

[3.2] any costs incurred by the liquidators in respect of the action from the 
date of this order; 



[3.3] any cost orders granted by the High Court against the liquidators and/or 
the first respondent in the course of the pursuance by the applicant of the 
action. 

[4] In relation to the orders in paragraphs 2 and 3 hereinbefore the parties hereby 
specifically agree that: 

[4.1] no orders as to costs in the pursuance of the action will influence or 
prejudice the position of the creditors of the first respondent in any way; 

[4.2] in the event that a costs order is granted against the liquidators and/or 
the first respondent in the course of the pursuance of the action by the 
applicant, the liquidators are hereby directed to levy a contribution in respect 
of such costs upon the applicant and the fourth and fifth respondents jointly 
and severally in their capacities as members of the first respondent (the 
members); 

[4.3] Upon the levying of any such contribution, the members are directed to 
make immediate payment thereof and the liquidators are hereby authorised to 
set-off any such costs order against the contribution to be levied upon the 
members; 

[5] The defendants’ rights to approach the Western Cape High Court for an order 
directing the applicant to set security for costs in the action are reserved. 

[6] That the costs of this application are costs in the winding-up of the first 
respondent. 

City Capital SA Property Holdings Limited v Chavonnes Badenhorst St Clair 
Cooper NO and Others (85/2077) [2017] ZASCA 177 (1 December 2017) 

Liquidator-appointment-when making an order under s 20(9)(a), a court has no 
power to order a person to act as the liquidator of a company : only the Master may 
do so : relief sought by appellant having no practical effect : for this reason appeal 
dismissed. 

Section 20(9)(a) of the Companies Act 71 of 2008 (the Act) allows a court to disregard 
the separate juristic personality of a company where the use of, or an act by or on 
behalf of, the company, constitutes an unconscionable abuse of the juristic personality 
of the company as a separate entity. 

In 2014 a business rescue practitioner successfully applied to the Western Cape High 
Court, Cape Town, for an order declaring five companies as a single entity, known as 
the ‘Dividend Investment Scheme’, in terms of s 20(9)(a) of the Act. The five 
companies were part of an unsustainable syndication scheme which had engaged in 
reckless trading and defrauded members of the public who had invested some R140 
million in a shopping centre in Pretoria, worth only R45 million, leaving investors with 
a loss of about R100 million. The High Court also appointed the liquidators of the 
Dividend Investment Scheme. 

The Supreme Court of Appeal delivered a judgment in which it was held that a court 
which makes an order under s 20(9)(a) of the Act, is not permitted to appoint a 
liquidator: that power is vested solely in the Master of the High Court by s 367 of the 
Companies Act 61 of 1973. Consequently the High Court’s order appointing the 



liquidators of the Dividend Investment Scheme was a nullity. That finding, however, 
had no practical effect because the Master, presumably to regularise the liquidation of 
the Dividend Investment Scheme, had in fact appointed liquidators of the single entity, 
which appointment is valid unless and until it is reviewed and set aside. The appeal 
was therefore dismissed with costs. 

Diener N.O. v Minister of Justice and Others (926/2016) [2017] ZASCA 180 (1 
December 2017) 

Business rescue – whether, when business rescue converted to liquidation, business 
rescue practitioner’s claim for remuneration and expenses enjoys a ‘super-
preference’ over all creditors, secured or unsecured – whether, when business 
rescue proceedings converted to liquidation proceedings, date of liquidation is date 
of commencement of business rescue proceedings or date liquidation application 
filed – whether business rescue practitioner’s claim for remuneration and expenses 
must be proved in terms of s 44 of the Insolvency Act 24 of 1936. 

 
The Supreme Court of Appeal (the SCA) dismissed an appeal against a judgment that 
had held that the a business rescue practitioner (BRP) generally enjoyed no special 
preference above secured creditors in relation to his remuneration and expenses when 
business rescue proceedings were converted into liquidation proceedings. 
 
Mr Ludwig Diener had been appointed as BRP to a close corporation. He was unable 
to formulate a business plan and applied for the business rescue proceedings to be 
converted into liquidation proceedings. The application was granted. The liquidators 
took the view that he enjoyed no preference over the close corporation’s one secured 
creditor and that the BRP’s remuneration and expenses were to be paid from the free 
residue of the insolvent estate. They also took the view that Mr Diener was required 
to prove his claim in terms of s 44 of the Insolvency Act 24 of 1936, which he had not 
done. Mr Diener applied unsuccessfully to the High Court to review and set aside the 
Master of the High Court’s decision to accept the first and final liquidation, distribution 
and contribution account in respect of the insolvent close corporation. 
 
The SCA was required to decide three issues. The first was whether a BRP enjoyed 
a special preference on the liquidation of a corporation when business rescue had 
failed. On an interpretation of the applicable provisions of chapter 6 of the Companies 
Act 71 of 2008, it held that a BRP’s claim for remuneration ranked after the costs of 
liquidation but before those of post-commencement claims for wages by employees 
and secured and unsecured post-commencement finance, and was payable from the 
free residue of the insolvent estate. 
 
Secondly, it had been argued that the effective date of liquidation had been the date 
on which business rescue proceedings commenced. The SCA held that this argument 
was not correct. Business rescue ended when the application to convert business 
rescue proceedings into liquidation proceedings was granted. Both the 1973 
Companies Act and the 2008 Companies Act specified that the effective date of 
liquidation was the date on which an application for liquidation was filed. 
 
Thirdly, the SCA held that as a BRP was not one of the persons identified in s 97 of 
the Insolvency Act as persons who were exempted from proving claims, the general 



rule applied that any creditor who wishes to share in the distribution of an insolvent 
estate is required to prove his or her claim.  

 
MBETHE v UNITED MANGANESE OF KALAHARI (PTY) LTD 2017 (6) SA 409 
(SCA) 
 
Company — Proceedings by and against — Derivative action — Leave — 
Requirements— Good faith — Ulterior purpose, while relevant, not constituting 
independent component of good faith — Companies Act 71 of 2008, s 165(5)(b). 
Company — Proceedings by and against — Derivative action — Leave — Onusand 
discretion of court — Applicant must establish requirements on balance of probabilities 
— But court retaining residual discretion to refuse relief — Companies Act 71 of 2008, 
s 165(5)(b). 
 
Section 165 of the Companies Act 71 of 2008 abolished the common-law 
shareholders' derivative action and replaced it with an action that can be instituted by 
a wide range of persons, including the company's directors. It provides that they may 
serve a demand on the company to commence or continue proceedings to protect its 
legal interests (s 165(2)), and if no steps are taken, apply to a court for leave to bring 
or continue proceedings in the name of the company (s 165(5)). Section 
165(5)(b) provides that the court may grant such leave only if it 'is satisfied that (i) 
the applicant is acting ingood faith; (ii) the proposed . . . proceedings involve the trial 
of a serious question of material consequence to the company; and (iii) it is in the 
best interests of the company that the applicant be granted leave to commence the 
proposed proceedings . . .'. 
In the present case the appellant (Mbethe), a director of the respondent (United), 
sought to advance various demands on United by way of derivative action. The 
demands were, inter alia, that the company suspend all board committee meetings 
and invalidate their decisions, take action against certain officers, and reinstate a 
contract with the Z company (the latter being the principal demand). The court a quo 
(the Johannesburg High Court) refused leave to proceed on the ground that Mbethe 
had, by failing to prove lack of ulterior purpose in bringing the application, also failed 
to prove that he was acting in good faith. In an appeal to the Supreme Court the 
issue was essentially whether an applicant under s 165(5) was required to establish, 
as an element of good faith, lack of ulterior purpose (see [10]). 
Held 
While the applicant bore an onus of proving each of the requirements of s 165(5)(b), 
the court had an overriding discretion to refuse relief (see [8],[16], [18]). The 
requirements should not be seen in isolation: in considering whether the 
'proceedings involve the trial of a serious question of material consequence to the 
company', a finding that the applicant had an ulterior purpose would also be of 
relevance in deciding whether the applicant was acting in good faith (see [19]). 
The court a quo was wrong in concluding that such an applicant bore an onusof 
proving the absence of an ulterior purpose as a self-standing requirement of the 
good-faith enquiry: the presence or absence of ulterior purpose was subsumed by 
the requirement in s 165(5)(b)(ii) that the envisioned proceedings had to involve 'a 
serious question of material consequence to the company'. But a finding that an 
ulterior motive was present would nevertheless constitute cogent evidence of an 
absence of good faith (see[11], [19], [22]). 



The test for good faith, while subjective in that it related to the state of mind of the 
applicant, was nevertheless subject to evidence-based objective control (see [20]). 
The enquiry was whether the evidence revealed reasonable (and therefore objective) 
grounds for Mbethe's statement that he was acting in good faith. If it were found that 
there were none, or insufficient, reasonable grounds to support his statement, this 
might establish an absence of good faith. And if the evidence established the 
presence of a collateral or ulterior purpose, the pursuit of which did not involve the 
trial of a serious question of material consequence to the company, or which was not 
in the best interests of the company, this might also constitute cogent evidence of 
the absence of good faith (see [22]). 
The facts did not disclose reasonable grounds to support Mbethe's statement that he 
acted in good faith in wanting the contract with Z reinstated, which in turn pointed to 
the presence of an ulterior purpose of some kind. As a result, he failed to discharge 
the onus of proving on a balance of probabilities that the proposed proceedings 
involved the trial of a serious question of material consequence to United. He also 
failed to discharge the onus of showing that he held the honest belief that United had 
a good cause of action. Since the absence of good faith also permeated Mbethe's 
other demands, he altogether failed to prove on a balance of probabilities that it was 
in the best interests of United that he be granted leave to commence the proposed 
proceedings on behalf United. (See [24], [31] – [32], [39].) Appeal dismissed. 
 
STRUTFAST (PTY) LTD v UYS AND ANOTHER 2017 (6) SA 491 (GJ) 
 
Sequestration-Compulsory sequestration — Application — Sequestration of two or 
more individuals in single application — Impermissible, except where parties married 
in community of property or where complete identity of interests existing. 
 
It was an established rule of practice in the Gauteng Local Division that, savewhere 
parties were married in community of property or in the case of a complete identity of 
interests, one should not seek the sequestration of multiple respondents in a single 
application. However, recently, and against such practice, a court of the same 
division in the matter of Maree and Another v Bobroff and Another [2017] ZAGPJHC 
116 (Bobroff) allowed a single application for the sequestration of two parties — 
partners in a lawfirm in that case. In doing so, the court declined to follow the 
authority for the established approach — Ferela (Pty) Ltd v Craigie and Others 1980 
(3) SA 167 (W) — on the basis that it was clearly wrong. More particularly, it felt that 
the suggestion in the matter of Business Partners Ltd v Vecto Trade 87 (Pty) Ltd and 
Others 2004 (5) SA 296 (SE) — that the qualification for allowing multiple 
respondents in a single sequestration application should be, instead of a 'complete 
identity of interests', a 'substantial coincidence of interests' — was preferable. 
In the present matter, the applicant, following Bobroff, sought in a single application 
the sequestration of two parties who were married, but not in community of property, 
and where there was no allegation of identity of interests between the parties or their 
estates. Thus, the question to be decided was whether the 'established practice' was 
still good law. According to the rules of stare decisis, the court in Bobroff was only 
entitled to depart from Ferela, a decision of a court of the same division, if the latter 
was 'clearly, plainly or palpably wrong'. Had this standard then been met? 
Held, that there appeared to be no clearly articulated or precise test as to when a 
decision was not only wrong but clearly wrong. It was nonetheless clearthat the stare 
decisis doctrine required something more than a mere conclusion that a previous 



judgment was incorrectly decided. Whatever the precise test, a clearly or patently 
wrong judgment would pertain to a type of case where the error was so profound that 
it amounted to a judicial blunder or resulted in a manifest and unsustainable 
absurdity or injustice. (See [30].)  
Held, that the reason provided in Bobroff for declining to follow Ferela and preferring 
the qualification as set out in Business Partners — namely that it was almost 
impossible to conceive of a situation where there would be a complete identity of 
interests — did not indicate a palpable error in Ferela. (See [31].) Further, Ferela 
was not wrong, even less so clearly or palpably wrong. The established approach 
was appropriate, given, one, that an application for sequestration involved a 
diminution in the status of a particular debtor; and, two, the difficulty of establishing in 
a single application for the sequestration of multiple respondents whether there was 
a likelihood of advantage to creditors in respect of each debtor. (See [3], [10] and 
[32].) Accordingly, the decision in Bobroff to disregard the earlier judgment 
in Ferela was itself an error of such a nature that it had to be held to be clearly 
wrong, and should be departed from (see [32]). 
 
Held, that in the present application there was no rationale for having launched 
sequestration proceedings against both respondents in one application. Application 
dismissed. (See [33] – [36].) 
 
Minister of Environmental Affairs v Recycling and Economic Development 
Initiative of South Africa NPC; Minister of Environmental Affairs v Kusaga Taka 
Consulting (Pty) Ltd [2017] 4 All SA 783 (WCC) 

Company law – Piercing corporate veil – Test – There must be some misuse or 
abuse of the distinction between the corporate entity and those who control it which 
results in an unfair advantage afforded to the latter. 

Winding-up of companies – Court finding it just and equitable in terms of section 
81(1)(c)(ii) or section 81(1)(d)(iii) of the Companies Act 71 of 2008, to grant final 
winding-up orders. 
A consolidated application was brought by the Minister of Environment Affairs for the 
final liquidation of two entities associated with each other. In each of the ex 
parte applications brought by the Minister, the provisional liquidation of the relevant 
respondent was obtained. 

In the first application, the Minister alluded to problems in the relationship with the 
respondent (“Redisa”) in that application. Redisa had been appointed to implement a 
waste tyre management, and had appointed the respondent (“KT”) in the second 
application to handle all operational aspects of the plan. The Chief Executive Officer 
(“CEO”) of Redisa was said to have contravened the Companies Act 71 of 
2008 because as a majority shareholder in the company that owned KT, he directly 
benefited from his involvement in Redisa a non-profit company. He failed to disclose 
his interest in KT, or any conflict of interest, to the Minister. Highlighting various other 
corporate governance issues, the Minister argued that it would be just and equitable 
for Redisa to be wound up. 

In the application against KT, the Minister’s reason for seeking liquidation was based 
on the view that KT and Redisa were involved in a scheme to divert public funds that 
was earmarked for the furtherance of a specific environmental objective. It was 



submitted it would be just and equitable for KT to be wound up on one or more of the 
following grounds. Firstly, the executive directors of Redisa (all indirectly owning 100% 
of the shareholding in KT) had unconscionably abused the corporate personality of KT 
by utilising it to unlawfully divert and misappropriate public funds generated by the 
non-profit company, Redisa. Secondly, the Minister submitted that Redisa and KT 
were, for all intents and purposes, merged in direct contravention of the subordinate 
legislation and Redisa’s Memorandum of Incorporation. The final ground on which the 
Minister stated it would be just and equitable to grant an application for the liquidation 
of KT, was that KT’s only client, Redisa, gave notice on 1 June 2017 that it would seize 
all operations with effect from 1 June 2017. It was therefore submitted that the 
substratum of KT, who only existed to conduct the day-to-day activities of Redisa, had 
thus disappeared. 

Redisa and KT’s main attack against the application brought by the Minister in 
respect of both applications was raised by means of the following points in limine. The 
respondents challenged the Minister’s locus standi to bring the application. It was 
argued that in terms of section 79(1) of the Companies Act, a solvent company may 
only be wound up voluntarily by the company or its creditors (under section 80), or by 
an order of court (under section 81). The respondents took issue with the Minister’s 
reliance on section 157(1)(d) of the Companies Act which provides for extended 
standing to persons “acting in the public interest”, with leave of the court, stating that 
the section was inapplicable. 

The second preliminary point was raised by Redisa which submitted that an ex 
parte application in terms of rule 6(4)(a) was not suitable to wound up a solvent 
company, especially where neither the company nor any of its creditors were the 
applicant. It was also contended that the Minister had not made full disclosure of all 
the facts in the ex parte application justifying the setting aside of the ex parte orders. 

On the merits, the respondents disputed that it was just and equitable that the two 
entities be wound up. 
Held – Regarding the disputes raised, the Court in its attempt to determine the actual 
facts upon which the application was based would not seek to deal with each and 
every fact that was raised by the Minister in her founding affidavit, which was placed 
in dispute by the respondents. As these were motion proceedings in which the Minister 
sought final relief, it would be appropriate to deal with the application on the basis of 
those facts, as stated by the respondents, together with the admitted facts or facts 
which were not in dispute, in the Minister’s affidavits that warranted the granting of the 
relief being sought by the Minister. The nature of the relief sought by the Minister 
required an unravelling of the corporate entities making up the respondents. The test 
as to whether it would be appropriate to pierce the corporate veil requires that there 
be some misuse or abuse of the distinction between the corporate entity and those 
who control it which results in an unfair advantage afforded to the latter. The Court 
found that there was clearly a misuse or abuse of the distinction between the corporate 
identity of KT and those who controlled it. Turning to the issue of the Minister’s 
standing to bring the application, the Court held that section 157(1) seeks to broaden 
the standing of persons who would ordinarily not have such standing to bring a matter 
before the court in terms of the Companies Act. The Court was satisfied that the 
Minister had established that she had the necessary locus standi to have brought the 
applications in the public interests in terms of the provisions of section 157(1)(d). 
During the provisional stage of both applications, the judges seized with the matter 



clearly understood that the Minister did not have standing in the ordinary course in 
terms of section 81, but had to be permitted on the basis of extended standing in terms 
of section 157(1) of the Companies Act, to bring such an application. 

The Court summarily dismissed the non-disclosure point raised by the respondents, 
finding no merit therein. The Court went on to confirm that the Minister had made out 
a sufficient case to launch the proceedings on an urgent basis. 

While courts are generally reluctant to grant orders against a party on an ex 
parte basis, the Minister had made out a sufficient case why the application had to be 
brought ex parte. 

The final question was whether it would be just and equitable, in respect of both 
respondents to grant a final order for liquidation. There were sufficient grounds in 
terms of the provisions of section 81(1)(c)(ii) or section 81(1)(d)(iii) of the Companies 
Act where the Minister, in substitution of those persons or entities as mentioned in the 
two sections, had made out a case that it was just and equitable to wind up both Redisa 
and KT. 

Final liquidation orders were granted against both entities. 

 
Davis and another v Purple Fountain Properties 118 (Pty) Limited [2017] JOL 
39292 (GJ) 

Security-Lien – Enrichment lien – Debtor-creditor lien 

The applicants owned immovable property which was the subject of an agreement 
between the applicants and the respondent. In terms of the agreement, the respondent 
was to find the purchasers for three portions of the sub-divided land. It found 
purchasers for two of the portions, and began building residential buildings thereon. It 
remained in possession of all three properties, using the property which was the 
subject of the present application to hold rubble and store building equipment while 
developing the other two portions. 

Relying on their rights of ownership, the applicants sought the eviction of the 
respondent from the property. They also sought a prohibitory interdict restraining the 
respondent or anyone acting under its authority from using the property for any 
purpose whatsoever. The main ground on which the respondent opposed the 
application was that it had made improvements to the property and had yet to be 
reimbursed for those improvements. Exercising a lien in that regard, it claimed that it 
was entitled to retain possession of the property until reimbursed. 

Held that a lien is really a right of retention by a bona fide possessor of property 
belonging to another and no more. There are two types of liens that feature in this 
case, namely an enrichment lien and a debtor-creditor lien. An enrichment lien is a 
right of a possessor to retain a property of another in circumstances where the 
possessor has expended money or labour on that property and has yet to be 
compensated for that expenditure. However, no enrichment lien will exist against an 
owner of a property unless such owner has been enriched at the expense of the 
possessor claiming such lien. Thus, for the lien to be valid the possessor must 
establish on a balance of probabilities that the owner was enriched as a result of an 
expenditure incurred by the possessor. A debtor-creditor lien is one that is derives 



from contract; it is a lien ex contractu. It is only available to parties to a contract. In 
terms of this lien the lienholder has a personal right (as opposed to a real right) against 
whoever is claiming the return of the property possessed by the lienholder. To defeat 
a rei vindicatio the lienholder will have to establish that he has incurred expenditure 
on the property in pursuance of a contractual obligation existing between herself and 
the owner. 

Examining each of the respondent’s claims, the Court found that neither lien was 
established in this case. The respondent was therefore ordered to vacate the property. 

Kransfontein Beleggings (Pty) Ltd v Corlink Twenty Five (624/2016) [2017] 
ZASCA 131 2017 (3) SA 539 (GJ) 

Business rescue-Joinder of creditors in application to set aside business rescue 
plan-When application is made to set aside a business rescue plan, non-joinder of 
creditors is fatal to the application.  

The test whether there has been a non-joinder is whether a party has a direct and 
substantial interest in the subject matter of the litigation which may prejudice the 
party that has not been joined. Absa Bank Limited v Naude NO & others [2015] 
ZASCA 97; 2016 (6) SA 540 (SCA) para 10; Golden Dividend 399 (Pty) Ltd & 
another v Absa Bank Ltd (569/2015) ZASCA 78 (30 May 2016). (Par [12]) 

The amendment to the business rescue plan would inevitably have affected 
concurrent creditors. If GWK’s secured entitlement under the plan were reduced by 
R7 217 500, its concurrent claim would increase by the same amount. Since the 
applicant did not allege any basis on which GWK could be required to forfeit this 
concurrent claim, the dividend payable to concurrent creditors out of the surplus of 
R560 000 would have reduced from 1.58 cents to 1.31 cents. While one may 
speculate that this modest reduction would not have affected how creditors voted, 
the fact remains that the amendment did affect their rights under the plan. (Par [15]) 

As stated in Absa v Naude, if the creditors who voted for the business rescue plan 
are not joined, their position would be prejudicially affected in that a business rescue 
plan would be set aside, money that they had anticipated they would receive would 
not be paid and the money that they had received would have to be repaid. It thus 
follow that the non-joinder creditors was fatal to the amended relief sought by the 
applicant for non-joinder. Since the question of joinder had been raised at the 
previous hearing and since the applicant had taken a deliberate decision not to join 
other creditors, the court a quo was not required to afford the applicant a further 
opportunity to join the other creditors. (Par [16]) 

Because the applicant did not persist in the relief originally claimed, it is unnecessary 
to investigate on what grounds a court may set aside an adopted business rescue 
plan and whether such relief ceases to be competent once the plan has been 
implemented. The question is whether a court can partially set aside and amend an 
adopted plan so as to alter its operation in relation to one or more of the creditors. 
(Par [17]) 



A business rescue plan can only be implemented if approved by the prescribed 
majority of creditors in terms of s 152 of the Companies Act 71 of 2008. The court 
has no power to foist on creditors a plan which they have not discussed and voted 
on at such a meeting. This is what the applicant was asking the court a quo to do. 
Concurrent creditors would receive slightly less than the plan promised them. The 
creditors have not discussed or voted on such a plan. Quite conceivably GWK would 
have voted against it. (Par [18]) 

The court does not have enough information to determine whether GWK on its own 
could have defeated the plan or whether other creditors might have voted differently 
and in any event it does not matter. A court cannot be asked to delve into these 
matters. The simple point is that the only plan which practitioners can implement is 
one adopted by creditors in accordance with section 152 of the Companies Act. (Par 
[19]) 

Motala v Master of the North Gauteng High Court and 12 Others (48748/11) [2017] 
(GNP) (9 October 2017)  

Liquidator-Removal of liquidator-A liquidator’s refusal to answer questions regarding 
the merits of the administration of the insolvent estate was sufficient to warrant his 
removal as liquidator in terms of section 379(1)(b) or (e) of the Companies Act 61 of 
1973 without any further notice. 

Enquiry-section 381 of the Companies Act 61 of 1973- appears to be investigative 
and not that of a procedure which adversely affects the rights and impacts directly 
and immediately on individuals. The court has difficulty in seeing how the enquiry in 
question can be characterised as administrative action in terms of the Promotion of 
Administrative Justice Act 3 of 2000 (PAJA).  

Liquidators-duties-The words "observing all the requirements imposed on him by any 
law or otherwise with respect to the performance of his duties" in section 381(1) 
would include directions of the Master. 

The applicant was given proper notice and also the opportunity to advance reasons 
why he should not be removed from the Master's Panel of Approved Liquidators and 
Trustees. He opted to not take advantage of the invitation. It is clear that the 
applicant not only kept the Master in the dark about his previous convictions, but that 
he also told a blatant lie on 17 August 2011. Taking into account all these 
considerations, the court is not convinced that an irregularity has been committed by 
the Master as alleged. Therefore, there is no reasonable prospect of success on the 
merits with regard to the decision to remove Motala from the Master’s Panel. 

At an enquiry in terms of section 381 of the Companies Act 61 of 1973 the Motala 
refused to answer any question put to him by the Master relating to the merits of the 
administration of the insolvent estates. (Par [21]) 

It was pointed out by counsel for the Master that it was not only Motala who had 
been summoned to a section 381 enquiry. All other liquidators (but for Gainsford), 
immediately after argument, testified and made themselves available to do so. 
Furthermore, the Master had also removed Gainsford and pursued the investigations 



with the liquidators who did testify. Therefore, so it was submitted, there is no merit 
in the contention that the purpose of the enquiries was to target the applicant. The 
court agrees with this submission. 

Subsection (1) imposes a duty on the Master to enquire into the matter if he or she 
has reason to believe that a liquidator is not faithfully performing his duties. Taking 
into account the alleged removal of valuable equipment from the mines and the 
conditions regarding employees of the mines, the court had no doubt that the Master 
was not only entitled, but also obliged to conduct an enquiry in terms of section 381. 
Subsection (2) empowers the Master to require any liquidator at any time to answer 
any enquiry in relation to any winding-up in which such liquidator is engaged. The 
effect of this subsection, is twofold: first, it empowers the Master to conduct an 
enquiry and, second, it puts the liquidator under an obligation to answer any such 
enquiry. The Master's right and the liquidator's obligation are to be inferred from the 
words "may at any time require ... to answer". Any other interpretation, negating this 
right and obligation, would render this subsection without any force and meaning. 
(Par [25]) 

The Master, in her letter dated 20 July 2011, clearly indicated what the nature of the 
proceedings was, i.e. that of an enquiry. According to this letter the purpose of the 
enquiry was to discuss the content of the Citizen article and the applicant's various 
responses with which the Master was not satisfied. It is also clear from this letter, 
that the motivation for the enquiry was not about a complaint, but the applicant's 
responses which did not find favour with the Master. It related to the question 
whether or not the applicant (at that stage) had previous convictions for theft and 
fraud which, on the face of it, appear to be a serious matter. Why should the Master 
not be entitled to enquire about these allegations under circumstances where the 
applicant's responses thereto were unsatisfactory? Taking into account that at this 
stage the applicant's name was still appearing on the Master's panel of approved 
liquidators and trustees, there is no reason why the Master should not be entitled to 
enquire about the suggestion that the applicant had previous convictions for theft 
and fraud. Having regard to these considerations, the court is not convinced that, 
factually, an irregularity occurred as contended for by the Matola. (Par [61]) 

In the result the court makes the following order: The application is dismissed with 
costs, including the costs consequent upon the employment of two counsel. 
(Amongst others the applications reviewing and setting aside the decision of the 
Master on 23 May 2011 to remove the applicant as a joint provisional liquidator of 
the companies concerned; reviewing and setting aside the decision of the Master on 
20 July 2011 to conduct an inquiry in terms of section 381 of the Companies Act and 
the entire proceedings conducted in terms of that decision; and ordering the Master 
to reinstate the applicant to the approved panel of liquidators and trustees.)  

 

END-for now 

 

 



 


