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A. FREQUENTLY ASKED QUESTIONS 

1.When and by whom was the Code of Conduct published? 

The Code was published in the Government Gazette 40610 of 10 Feb 2017 and is 
called: Code of Conduct for Legal Practitioners, Candidate Legal Practitioners and 
Juristic Entities. The Code of Conduct was published in terms of section 97(1)(b) of 
the Legal Practice Act 28 of 2014 ('the Act'). 
The Code of Conduct is not in force yet, but will apply to all legal practitioners 
(attorneys and advocates) as well as all candidate legal practitioners and juristic 
entities as defined, when the Act comes into operation in terms of section 120(4) 
thereof. 
The Code of Conduct was drafted and approved by the National Forum on the Legal 
Legal Practice Act. However, there was no public scrutiny as section 97(1) (b) only 
says the NF must “prepare and publish a code of conduct for legal practitioners, 
candidate legal practitioners and juristic entities”, nothing is said about public 
hearings or about objections to it. I anticipate further public debate and perhaps 
some amendments.  
2.To whom does the code apply? 

The Code applies to Attorneys, Advocates (Counsel), Trust Account Advocates and 
employed legal advisers. A legal adviser who is an attorney or advocate ought to 
conform to these norms, not anyone who gives legal advice who is employed in a 
company. Thus, a LLB graduate who is not admitted as a legal practitioner is not 
covered. There are two obvious callings to which that the LPA does not apply in 
which it is unavoidable for a practitioner to give legal advice. The first calling is that 
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of tax planner, which would include Chartered Accountants in public practice giving 
advice on the tax laws. The second calling is that of Labour Relations Consultants 
who are directly, and far more deeply, involved in habitual litigation than even tax 
advisors. Thus, it must be noted that the LPA and the code do not purport to 
comprehensively regulate the giving of legal advice per se. The code therefore 
applies only to those legal practitioners who have the societal role of dealing with the 
managing of litigation and giving legal advice as their core vocation. 

3.What are the contents of the code? 

The Code consists of several chapters, which address distinct types of legal 
practitioners. The Code of Conduct sets standards of conduct which can be enforced 
by the Legal Practice Council. It consists of the following parts:  

I Definitions 
II General provisions 
III Conduct of attorneys 
IV Conduct of advocates contemplated in section 34(2)(a)(i) of the Act 
V Conduct of advocates contemplated in section 34(2)(a)(ii) of the Act 
VI Conduct of legal practitioners and candidate legal practitioners in relation to 
appearances in court and before tribunals 
VII Conduct of legal practitioners not in private practice 
 

5.When will the code be implemented? 

The Code of Conduct is not in force yet, but will when the Act comes into operation 
in terms of section 120(4) thereof. The most likely date is 1 November 2018, but 
there will be a 6 months period wherein the council will be allowed from the day it 
becomes operational to dissolve existing law societies and transfer their assets, 
rights, liabilities, obligations and staff to the new provincial structures. Rules 
prepared to assist the council in its work once established were gazetted last month. 
5.Ask your Bar 

 What you still need to do, for the present, and are obliged to do if you are uncertain 
about what a rule in the code means, is to go to the Bar Council to get a ruling – an 
interpretative ruling – on what it means But clearly it is important to make the 
distinction between interpreting a rule and inventing one to suit the circumstances. 
Approaching the Bar Council is simply an interim arrangement because the 
institutions which the Legal Practice Council (LPC) have to set up do not exist yet.  

6.What will happen to Societies of Advocates? 

They  will not retain their power to regulate and apply discipline when these new 
institutions have been established. Disciplinary powers will be handed over to sub-
formations at a provincial level of the LPC. When this will happen is uncertain. It will 
not necessarily occur when the Code comes into operation, because it is going to 
take a long time to put all these institutions in place. 

7.May counsel have an interest in any other business ventures? 
 
The Code has ethical rules for legal practitioners not in private practice (see part vii 
RULE 67). (The question here is that ons has to “give effect to legal and ethical 
values and requirements, and treat any gap or deficiency in a law, regulation, 
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standard or code in an ethical and responsible manner”, what if the employer says 
turn a blind yee,i.e. to prescription?) 
 

The code only prohibits a pupil from engaging in any business whatsoever other than 
that of a pupil unless the written consent of the training supervisor and the Legal 
Practice Council has been granted. Could this imply that counsel may have other 
business interests? I would assume so, to limit counsel from other businesses would 
mean that one first has to define the meaning of “other business”. 

However, rule 19 does limit the scope of counsel’s work Counsel undertake to perform 
legal professional services in court-craft and knowledge of the law only upon the offer 
and acceptance of a brief. Counsel shall accept a brief only from an attorney, and 
counsel shall not accept a brief directly from any other person or entity for either 
litigious or non-litigious work of any kind, save that counsel may accept a brief -from a 
justice centre;to perform professional services on brief from an attorney or legal 
practitioner in another country, including the equivalent of a state attorney or the 
attorney general or director of public prosecutions, without the intervention of a South 
African attorney. 

This rule then implies that if one is a practicing advocate and you have any other 
business interest in any other business venture of whatsoever kind, then this could 
be “non-litigious work of any kind”.  This obviously gives rise to much problems i.e 
those that are divorce mediators will not be able to practice as such, those that do 
disciplinary chairing directly through organisations will not be able to do so anymore, 
others that are affected are those that are consultants or draw up contracts (which 
you do not have to a legal practitioner for). The examples are voluminous, for 
example counsel sitting on school boards and rendering services to voluntary 
organizations.  
 
In divorce mediations very often attorneys are not involved, this code now forces 
members of the public to engage the services of an attorney which is a constitutional 
right infringement, should they wish to appoint i.e an advocate to act as the 
mediator.  As a mediator/adjudicator/ and arbitrator myself, this obviously creates 
problems.  In Adjudication matters in particular the construction industry there are 
hardly ever attorneys involved and the parties choose an adjudicator by agreement, 
sometimes an institution is asked to do the appointment where the parties are unable 
to agree.  Most of the times Adjudicators are advocates, engineers or quantity 
surveyors depending on the nature of the dispute.  Again this new rule now seeks to 
force parties to engage an attorney just for the purposes of giving an instruction. 

 
This is a rule that must be revisited by the LPC. 
 
8.The code prohibits legal practitioners to appear before institutions of which 
they are a member.  
 
Conflict of interest Rule 62.3 
 
“A legal practitioner shall not accept a brief to appear before any court, council, board 
or other adjudicative tribunal, and whether statutory or voluntary in nature, if the legal 
practitioner is contemporaneously a member of that court, council, board or 
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adjudicative tribunal, whether by election or appointment, and whether such 
membership is permanent, temporary or in an acting capacity.”  

It is a requirement from most institutions i.e AFSA that you have to be a member in 
order to be registered on a panel. How would the LPC interpret this? Would they 
assume that the word “member” here refers to Director/ Board Member? 
 
This rule can backfire against the LPC as they might instruct counsel to bring 
applications against members of the LPC and counsel is also a member of the LPC. 
As I mentioned above, there are many other examples. The traditional test was to be 
transparent and to indicate to the parties your interest, which should then be open for 
objection. (Even some judges are members of Bar associations as “honorary 
members”)  
 
Many organisations and associations have internal rules covering this, which I 
submit should be sufficient for purposes of removing conflict of interest. However, 
the best would be to ask the LPC for clarity on this rule. 
 

B) Alphabetical outline of the conduct rules:  

Acceptance of briefs and the cab-rank rule r 181 

Acceptance of briefs: implied undertaking of diligence r20 

Acceptance of briefs: pro bono and legal aid cases r 21 

Acceptance of briefs: the referral rule r19 

Acting judicial appointments r15 

Acting judicial appointments r37 

Advertising of counsel’s services r23 

advocate means a legal practitioner  r1.2 

Agreements about fees r26 

Appearance: Counsel first appearance r34 

Applications for Silk r35 

                                                             
1 An important tradition which exists at the Bar is the obligation on advocates to take all work offered to them, provided that they 

are available to do it and that the work falls within their area of expertise. This is known as the cab rank rule. In this way, everyone 

has access to the best available services, irrespective of the merits of the case. 
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Approaches and publicity R4 

attorney means a legal practitioner  1.3 

branch office means an office at or from which the firm practises, but which is not a 
main office;1.4 

Briefs: Marking briefs and submitting fees accounts 31 

candidate attorney means a person undergoing practical vocational training with a 
view to being admitted and enrolled as an attorney;1.5  

candidate legal practitioner means a person undergoing practical vocational training, 
either as a candidate attorney or as a pupil;1.6  

code of conduct or code means this code setting out rules and standards relating to 
ethics, conduct and practice for legal practitioners, candidate legal practitioners and 
juristic entities and its enforcement through the Council and its structures;1.7 

Code of Conduct: general provisions R2 

Commitment of legal practitioner to an effective court process 64 

Conduct of advocates contemplated in section 34(2)(a)(i) of the Act r14 

Conduct of Attorneys R4 

Conduct of legal practitioners and candidate legal practitioners in relation to 
appearances in court and before tribunals. 58 

Conduct of legal practitioners not in private practice 67 

Conflicts of interest among clients of legal practitioners 63 

Conflicts of interests involving legal practitioners 62 

Continuing legal education 46 

Continuing legal education r24 

conveyancer means any practising attorney who is admitted and enrolled to practice 
as a conveyancer in terms of the Act; 1.8 

Council means the South African Legal Practice Council established in terms of 
section 4 of the Act;1.9 
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Counsel as prosecutor for the state r15 

Counsel’s commitment to the practice of advocacy r16 

Counsel’s fees r25 

court means any court in the Republic as defined in section 166 of the Constitution of 
the Republic;1.10 

Cross-examination: The scope and limits of legitimate cross-examination 60 

disciplinary body means -an investigating committee;a disciplinary committee; or an 
appeal tribunal,as the case may be; 1.10 
Disclosures and non-disclosures by legal practitioner 61 
Fees: Contingency fee agreements by counsel r28 

Fees: Disputes About Fees r33 

Fees: Recovery by counsel of fees owing and payable r32 

Fees: The norm of the reasonable fee r25 AND 47 

Fees:Prohibited terms in fee agreements of counsel r29 

Fees;Recovery by trust account advocates of fees owing and payable 54 

Fidelity fund advocate: see trust account advocate 

Fidelity Fund Certificate means the certificate referred to in section 85 of the Act; 1.11 

firm means - a partnership of attorneys; an attorney practising for his or her own 
account; or a juristic entity who or which in each case conducts the practice of an 
attorney; 1.11 

Fund means the Legal Practitioners' Fidelity Fund referred to in Section 53 of the Act; 
1.12 

General Work of counsel r15 

Gifts: Acceptance of gifts by counsel r30 

High Court means the High Court of South Africa established by section 6 of the 
Superior Courts Act, 10 of 2013 or, if the context indicates otherwise, the Division 
thereof having jurisdiction;1.13 
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Independence of counsel: control over decisions 17 

Integrity in performance of professional services by counsel r22 

Interviewing of prosecution witnesses by defence legal practitioner 59 

Interviewing of Witnesses 59 

Interviewing of witnesses of the opposing party in civil proceedings 59 

juristic entity means a commercial juristic entity established to conduct a legal practice 
as an attorney, as contemplated in section 34(7) of the Act and a limited liability legal 
practice as contemplated in section 34(9) of the Act;1.14 

legal practitioner means an advocate or attorney admitted and enrolled as such in 
terms of sections 24 and 30 respectively of the Act;1.15 

main office means the premises at and from which the practice of a firm is as a whole 
administered and controlled r1.16 

Minister means the Minister of Justice and Constitutional Development;1.17 

Misconduct on part of attorney r13 

Naming in deed of alienation of attorney r11 

Naming of partners and practice by attorney r9 

notary means any practising attorney who is admitted and enrolled to practise as a 
notary in terms of this Act;1.18 

Payment of commission by attorney r8 

PCSA means a Provincial Council sub-committee, r1.19 

Preamble and Provincial Council sub-committee on advocates [PCSA] r15 

principal place of practice means the place at which the main office of a firm is situated, 
r1.20 

private practice means the practice of a legal practitioner who places legal services at 
the disposal of the public for reward1.21 

Pro bono briefs by counsel r27 

Professional Etiquette of counsel r34 [ including robing ] 

Public comment by legal practitioner 65 

pupil means a person undergoing practical vocational training with a view to being 
admitted and enrolled as an advocate;1.22 
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Replying to communications by attorney r10 

Republic means the Republic of South Africa;1.23 

Robing: Counsel shall robe in all superior and lower courts, and shall robe in the same 
manner as they robe in superior courts. R34 

roll means the roll of legal practitioners referred to in section 30(3) of the Act;1.24 

rules means the rules made in terms of the Act;1.25 

Sharing of fees R6 

Sharing of offices: attorney  R7 

Specialisation and expertise R5 

Specific provisions relating to conduct of attorneys r12 

the Act means the Legal Practice Act, 28 of 2014; r 1.1 

The nature of work undertaken by counsel r15 

Trial court: seating r34 

Trial: completion of counsel’s matter r34    

Trust account advocate Acceptance of briefs and instructions 41 

Trust account advocate Acceptance of briefs and instructions and the cab-rank rule 
40 

Trust account advocate Acceptance of briefs: implied undertaking of diligence 42 

Trust account advocate Acceptance of briefs: pro bono and legal aid cases 43 

Trust account advocate Acceptance of gifts by advocates 52 

Trust account advocate Advertising of services of trust account advocates45 

Trust account advocate Agreements about fees 48 

Trust account advocate Applications for Silk 57 

Trust account advocate Contingency fee agreements 50 

Trust account advocate Disputes about fees55 

Trust account advocate Independence of trust account advocates: control over 
decisions 39 

Trust account advocate Integrity in performance of professional services 44 
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Trust account advocate Marking briefs and submitting fees accounts 53 

Trust account advocate Pro bono instructions49 

Trust account advocate Professional etiquette 56 

Trust account advocate Prohibited terms in fee agreements 51 

Trust account advocate: Trust account advocates as prosecutors for the State r37 

Trust account advocateocates: Conduct of advocates contemplated in section 
34(2)(a)(ii) of the Act r36 

Trust account advocates: Nature of work undertaken by trust account advocates 37 

Trust account advocate's commitment to the practice of advocacy r38 

trust account practice means a practice conducted by -1.26 

Words or expressions referred to in this code which are not defined shall bear the 
respective meanings assigned to them by section 1 of the Act. 1.27  

C) GENERAL REMARKS ABOUT THE CODE 

1.Sharing of fees: Attorneys may not share fees, the old prohibition of not making 
deals with,for example,estate agents. Touting is forbidden.  Rule 6 and 12.19 

2.Sharing of offices: Attorneys may not share offices with others. Rule 7 

3.All advocates are bound by the code: Part IV of this code is applicable to, and 
binding upon, every person who has been admitted and enrolled to practice as an 
advocate in South Africa and who is an independent practitioner of advocacy as 
contemplated in section 34 (2) (a) (i) of the Act, called in part IV of this code, ‘counsel’., 
rule 14 

4.A new controlling body for advocates:  

Until the time of the establishment of the PCSA, its powers in these and all other 
respects set out in part IV of this code that fall to be exercised by the PCSA shall be 
exercised by the General Council of the Bar of the Society of Advocates of South Africa 
in respect of its members, or a society of advocates that currently exercises that 
jurisdiction and function in respect of its members (together “the PPCSA”), and until 
the establishment of the PCSA, references to the PCSA shall be a reference to the 
PPCSA. , rule 14 

5.Reporting of unprofessional conduct: 

Counsel shall report unprofessional conduct by other counsel to the PCSA in a manner 
as prescribed in the Professional Disciplinary Procedure, rule 14 

6.Work done by counsel: 
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Rule 15 reads: “There is no closed list of subject matter about which a brief may be 
accepted by counsel provided the brief does not require counsel to undertake work 
which is properly that of an attorney.” This is problematic, where will the line be 
drawn? In many instances, counsel ARE required to do work which an attorney 
might have to do, for example do the whole appeal process in a criminal case. 

Rule 15 also reads:  In particular, counsel may accept a brief:…. 

to preside as an arbitrator, or as the chair of a disciplinary enquiry, or as presiding 
officer in any other adversarial proceedings, or to conduct any inquisitorial 
proceedings; 

to act as an expert or to act as a referee; 

to act as a mediator or facilitator; 

to conduct an investigation and furnish a report with recommendations as to facts 
found and to make recommendations as to future action; 

to act as a curator ad litem; 

to make representations to a statutory or voluntary body or any state official; 

to act as a commissioner in an enquiry in terms of the company laws.  

This is a limitation on an advocate’s freedom; this was not the case before the Code. 

7.Partnerships still forbidden: 

Counsel shall not be involved in any way in any relationship or arrangement, which 
resembles a partnership. Does this mean that if I do Heads for a colleague, he may 
not give me a cut of his fees? 

8.Withdrawing from a matter: 

“Counsel shall upon acceptance of a brief exercise personal judgment over all aspects 
of the brief and shall not permit any person to dictate how the matter is to be 
conducted.  If the decisions made or advice given by counsel are not acceptable to 
the instructing attorney or to the client, counsel must offer to surrender the brief, and 
if the instructing attorney elects to accept the surrender, counsel must forthwith 
withdraw.” Rule 17  

This sounds like section 35 of the LPA. But could it mean the end of “it is my instruction 
to…” 

9.Appearance without instructing attorney 

Counsel may, when appearing in a matter before any court or tribunal of any kind, 
appear unaccompanied by their instructing attorney or the instructing attorney's 
representative, provided that the instructing attorney or a partner or employee of the 
instructing attorney (being an attorney or a candidate attorney) is accessible to counsel 
at all times. Rule 17.5 
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Finally!  LIGHT AT THE END OF THE TUNNEL !  We now have a rule to flash to the 
Magistrates. 

10.Settlements 

Counsel shall not bring about a binding settlement of any matter without an express 
and specific mandate by the instructing attorney as to the terms and conditions of an 
agreement of settlement. 

YES! This will always be a warning to confirm a settlement. 

11.Counsel to have chambers Rule 17.7 

Counsel shall ordinarily consult with instructing attorneys, clients and witnesses at the 
chambers of counsel, and to that end shall be obliged to keep chambers at a place 
suitable for the practice of an advocate.   

I highlighted this, but chambers at a house (of counsel, perhaps) is not forbidden. 

12.Counsel to consult at chambers unless inconvenient Rule 17.8  

In circumstances which reasonably indicate that consultations cannot conveniently be 
held at the chambers of counsel, counsel may exercise a discretion to consult at some 
other place appropriate to the circumstances, which places include the home of 
counsel or the offices of the instructing attorney or the offices of the client, provided 
that counsel in so doing guards against compromising counsel’s independent status, 
which circumstances may include 

13.Acceptance of briefs and the cab-rank rule 

Rule 18.1 says you may limit your scope! 

Counsel are at liberty to limit in what areas of practice, and in which courts, they wish 
to accept briefs and to appear, and thereupon profess to practise in such limited areas 
and courts. In the absence of expressly professing to practise in limited areas and in 
certain courts only, counsel shall be deemed to profess to practice in all areas of 
practice and in all courts 

14.The cab rank rule applies: 

Counsel shall not refuse to accept briefs in an area of practice in which they profess 
to practise or in a court which they profess to practise on the grounds that they 
disapprove of the client or of the client’s opinions or alleged conduct or because of any 
disregard in which such person might be held.  
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15.Acceptance of briefs: the referral rule 

Still applicable to advocates. 

16.Confession of offence 

“Whenever a client charged with an offence confesses at any time to counsel that the 
client is guilty of the offence, counsel must at once explain to that client that the future 
conduct of the matter shall be subject to these strictures:….’ 

New advocates should take note of this. 

17.Advertising of counsel’s services 

Counsel may publish information about the professional work which they undertake 
and the areas of practice in which they profess a preference to practise or any 
specialised expertise.  In this regard, any representation made by counsel, whether 
individually or in conjunction with other counsel, shall not compare any one or more 
counsel with any one or more other counsel, or be boastful, false, deceptive, 
sensationalist or vulgar or give rise to a risk that the profession of advocacy might be 
brought into disrepute or ridicule. Rule 23 

LOOKS LIKE WE MAY ADVERTISE 

18.Counsel’s fees 

RULE 25 RETAINED THE NORM OF A REASONABLE FEE. 

Counsel shall upon accepting a brief, at the time of acceptance, stipulate to the 
instructing attorney the fee that will be charged for the service or the daily or hourly 
rate that shall be applied to computing a fee. Rule 26 

19.Attorney to pay counsel’s fees, not client 

Liability to pay counsel's fees shall extend to every partner of a firm of attorneys, or 
member of an incorporated attorneys practice, and if a firm of attorneys is dissolved 
or an incorporated practice is wound up, liability shall remain with each partner or 
member as the case may be, the one paying, the others to be absolved.  Such liability 
shall extend only to the monetary liability to pay and shall not extend to any 
professional misconduct in failing to pay counsel's fees, and such professional 
misconduct shall be limited to the attorney who briefed counsel and who failed to pay 
counsel's fees that remain due, owing and payable after the exhaustion of any deferral 
of payment or dispute resolution process that may be engaged. Rule 31.4 

20Recovery by counsel of fees owing and payable 

Counsel may report to the PCSA, with a copy to the instructing attorney, any default 
by an instructing attorney to pay fees due and payable. Rule 32 

This is new, the PCSA can now help when attorneys do not pay. 
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21.Disputes about Fees 

Any disputes about the quantum or rate of fees charged by counsel or about work 
done by and value received from counsel shall be subjected to a fees enquiry to be 
conducted by a Fee Dispute Resolution sub-committee (“the FDR”) appointed by the 
PCSA. 

Rule 33 is also a new rule. 

22.Robing 

Counsel shall robe in all superior and lower courts, and shall robe in the same manner 
as they robe in superior courts.  

Paragraph 34.1 of the Code of Conduct requires Advocates to robe in all superior 
and lower courts in the same manner as they would robe in the superior courts. No 
ties, only bibs etc. 

Paragraph 12.18 of the Code requires Attorneys to robe in all courts in the same 
manner as they would robe in the superior courts. No ties either. 

The Code will become applicable after the LPC adopts it, which is not going to be 
possible by 1 November 2018.  

23.Professional Etiquette 

Rule 34 kept the rules in court, greeting judges, where to sit when to go out of court. 

Keep in mind seniority is worked out on the date of admission as advocate. (There are 
various bar associations, one cannot work on date of joining a bar, also, attorneys who 
became advocates may ask their bar for a ruling about their seniority status.) 

24.Conduct of legal practitioners and candidate legal practitioners in relation to 
appearances in court and before tribunals. 

Part VI is new only as far as the general rules are now applicable to all practitioners, 
notwithstanding an advocate or attorney. The “old” rules are applicable, interrogating 
witnesses, doing cross-examination in an orderly manner and not misleading the court! 

In 61.3 we even now have a bit of legal advice! See: A legal practitioner shall not waive 
or purport to waive privilege in respect of privileged information; the decision to waive 
professional privilege is that of the client, not of the legal practitioner.  

25.Public comment by legal practitioner 

Rule 65 has given advocates a bit of a chance to say something in public, some 
years ago this was prohibited, but I would still advise an advocate not to go 
public about politics or a case you are dealing with. But this is the rule: 

A legal practitioner shall not comment publicly nor publish any opinions about matters 
which are before a court or other tribunal in which the litigation process is incomplete, 
except for the purposes of guiding public understanding of the issues that have arisen 
or may arise in the course of such proceedings.  
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A legal practitioner may publicly express opinions about any question of law or 
prospective law provided that the opinion is not likely to be construed as pre-judging 
an actual case before the courts or any tribunal at that time. 

26.Conduct of legal practitioners not in private practice 

Part seven introduces a new era as the Bar could not make rules for advocates “who 
did not belong”. 

This is to whom it is applicable: 

Unless otherwise stated or unless the context indicates otherwise, Part VII of this code 
applies only to legal practitioners who are not in private practice and who are employed 
by an employer for the purpose of providing that employer with a dedicated source of 
legal services and advice in exchange for a salary or remuneration (all of whom, for 
purposes of Part VII, and unless the context otherwise requires, being referred to as 
"corporate counsel").   

Perhaps 67.3 is important: 

Corporate counsel must, when providing legal services or advice to his or her 
employer, be free from any conflict of interest, financial interest or self interest in 
discharging his or her duty to the employer.   

THE IMPORTANCE OF THIS PART IS THAT RECOGNITION IS GIVEN TO 
ADVOCATES WHO ARE NOT IN PARCTICE. NOTE: NO RIGHTS OF 
APPEARANCE IS GIVEN! 

ADV MATTHEW KLEIN 

3 SEPTEMBER 2018 

 

 

 


