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AON SOUTH AFRICA (PTY) LTD v VAN DEN HEEVER NO AND OTHERS 2018 (6) 
SA 38 (SCA) 

CASES 

Van der Ross v University of Cape Town and Another (8473/2018) [2018] 
ZAWCHC 152 (15 November 2018) 

Legal representation-university student-disciplinary hearing  

The applicant, a final year student at the first respondent, seeks an order reviewing 
and setting aside the decision of the second respondent to refuse the applicant 
external legal representation at a disciplinary hearing initiated by the first respondent. 

The charges relate to alleged dishonest conduct, which conduct is alleged to be in 
contravention of the second respondent’s rules of conduct. The applicant contends 
that the second respondent was to have acceded to his application for external legal 
representation in respect of the disciplinary process. 

The respondents, on the other hand, contend that the matter does not warrant 
external legal representation, and thus that the second respondent had correctly 
exercised his discretion in disallowing the applicant’s application. This they 
principally base on the contentions that it is an uncomplicated matter which does not 
carry a sanction of expulsion upon conviction. 

 In mid-October 2017 a professor became suspicious of plagiarism in relation to an 
assignment that had been given to his final year engineering students. n 23 October 
2017 the professor notified the students concerned that he would submit the 
evidence to the Student Tribunal, as he was obliged to do. On 25 October 2017 The 
professor , as he had notified the students he would, reported multiple suspected 
plagiarism cases to Ms Chyanne Isaac, the first respondent’s legal counsellor. Also 
on 25 October 2017 the professor notified the applicant, in writing, that he was 
suspected of having plagiarised the work of a student of a previous year. 

Charges were compiled in respect of 15 students. On 25 November 2017, the 
applicant was advised by email that he would have to appear before the University 
Student Disciplinary Tribunal for a disciplinary hearing on the charges of having 
breached RCS2.1 and RCS2.3 of the first respondent’s Rules of Conduct. 

Extracts: 

[40] In Hamata and Another v Chairperson, Peninsula Technicon Internal 
Disciplinary Committee, and Others,[1] which concerned a student challenging 
the rule limiting representation at disciplinary proceedings to fellow students or 
members of the Pentech Staff, the SCA (reading in the discretion, although the 



Pentech’s rules did not provide for external legal representation) held that the law 
does not recognise an absolute right to legal representation.  

[43] The SCA’s approach in Hamata, that there is no absolute right to legal 
representation in fora other than in courts of law (and that the discretion whether or 
not to allow external legal representation is essentially based on considerations of 
fairness) has been confirmed in a number of subsequent cases, which cases 
covered diverse contexts. 

[47] From this it follows that the enquiry postulated in Hamata only becomes relevant 
once it appears that there is no possibility that the applicant may be expelled. 

[48] In light of the abovementioned contents of the pre-hearing minutes (the 
correctness of which were confirmed under oath on behalf of the respondents), and 
the fact that the second respondent cannot bind the tribunal hearing the matter, I do 
not accept the respondents’ contention that there is no possibility that the applicant 
may not be expelled from the first respondent following a conviction on the charges 
he ultimately faces. 

[49] From what has been stated above, it is clear that the second respondent was 
neither provided with the minutes of the pre-hearing of 1 December 2017 or the 
minutes of the pre-hearing of 5 March 2018, both of which expressly include the 
possibility that the applicant may be expelled from the first respondent.  

[50] Since the second respondent explicitly stated (in his 30 November 2017 
decision) that an application for external legal representation may not be refused 
where an adverse finding could lead to expulsion, I will in favour of the second 
respondent accept that had the second respondent been made aware thereof that 
the applicant faced the possibility of expulsion from the first respondent, he would 
have allowed the application for external legal representation. 

[53] In the premises I find that the second respondent’s decision to not be rationally 
justifiable and one the second respondent could not reach in the circumstances of 
this case and that it is subject to judicial review as contemplated by section 6(2) of 
the Promotion of Administrative justice Act. 

  

f. The only possible decision that the second respondent can make in the 
circumstances set out above is to allow the applicant external legal 
representation. 

g. It is in the interests of justice that the disciplinary hearing proceed as soon 
as possible.  In this regard it must be borne in mind that the applicant is a final 



year student who, should he be found not guilty, is overdue in respect of 
graduating from the first respondent. 

  

ORDERS: The decision of the second respondent to refuse the applicant 
external legal representation in the disciplinary hearing, instituted by the first 
respondent under case number 17/0141/HC, is hereby set aside. 

b. The decision of the second respondent is substituted therewith that the 
applicant is entitled to external legal representation in the disciplinary hearing, 
instituted by the first respondent under case number 17/0141/HC. 

c. The first respondent is to pay the costs of this application. 

 
AON SOUTH AFRICA (PTY) LTD v VAN DEN HEEVER NO AND OTHERS 2018 
(6) SA 38 (SCA) 

Res judicata — Issue estoppel — Requirements — Same party — Identity of interest 
between plaintiffs in two different actions sufficient to satisfy same-party requirement. 
 
The appellant (AON) acquired the business of Glenrand MIB Ltd (Glenrand), 
assuming liabilities for all claims against Glenrand. The liquidators of Protector 
Group Holdings (Pty) Ltd (Protector) brought an action against Glenrand and its 
wholly owned subsidiary, Glenrand MIB Financial Services (Pty) Ltd (Financial 
Services), on a number of grounds. The liquidators were mostly successful in the 
High Court but on appeal to the Supreme Court of Appeal, only one ground was 
upheld (enrichment) and only against Financial Services. Within a few months of of 
that judgment, Financial Services was liquidated. The present case concerns 
liquidation proceedings subsequently instituted by Financial Services' liquidators 
against AON (based on its aforementioned assumption of Glenrand's liabilities). 
Both actions were directed at recovering money from Glenrand which was paid as 
purchase consideration by New Protector Group Holdings (Pty) Ltd (New Protector) 
in its acquisition of Protector. Financial Services (which existed solely to hold the 
Protector shares) had a 65% stake in Protector, for which New Protector paid it (ie 
Financial Services) R50 million. This money found its way to Glenrand as payments 
discharging Financial Services' existing indebtedness to Glenrand by way of set-off. 
This appeal arose from the court a quo's rejection of AON's special plea, that the 
previous litigation against Glenrand (and therefore indirectly against AON) resolved 
the issues in its favour, and, to the extent that these were again being raised by 
Financial Services' liquidators, they were res judicata (in the form of issue estoppel). 
The court a quo's reason for rejecting the special plea was that it failed on all three 
aspects of the defence of res judicata: the parties, the causes of action and the relief 
claimed were all different. On appeal to the Supreme Court of Appeal — 
Held, although different individuals were appointed as liquidators in each action, they 
came from the same company and the litigation they instituted was clearly driven by 
the creditors of Protector. To all intents and purposes, the liquidators of Financial 
Services were merely surrogates for the liquidators of Protector. As for the 



defendants, there was a complete identity of interests between them, and it would be 
artificial to say that findings against or in favour of Financial Services in the previous 
case would not be binding upon Glenrand. The approach of the trial judge was 
incorrect. Too much focus was placed on the fact that the plaintiffs in the two actions 
were liquidators of two separate companies, and insufficiently on the fact that there 
was a complete identity of interests between the two sets of liquidators and a similar 
identity of interests between the defendants in both actions. (See [25] – [27].) 
The claims advanced in these proceedings by the liquidators of Financial Services 
involved the reconsideration of the very evidence and issues that were the subject of 
determination in the previous action. And insofar as the relief was concerned, both 
were directed at recovering from Glenrand the R50 million paid to Financial Services 
as the price for its 65% stake in Protector. The court below erred in holding 
otherwise by looking mechanically at the elements of the causes of action in the two 
cases, instead of examining the issues that had been determined in the previous 
case and comparing them with the issues that would need to be determined if the 
present case went to trial. The elements of res judicata in the form of issue estoppel 
were accordingly satisfied and the special plea should have been upheld. In the 
result, the appeal would succeed.  
 

MADIBENG LOCAL MUNICIPALITY v PUBLIC INVESTMENT CORPORATION 
LTD 2018 (6) SA 55 (SCA) 

Practice — Trial — Witnesses — Evidence — By affidavit — Correct approach to — 
Uniform Rules of Court, rule 38(2).  
 
The Brits Town Council, for the purpose of repaying a number of short-term loans it 
had previously entered into with certain institutions, borrowed a large sum of money 
from the Public Investment Corporation Ltd (the PIC). It did this (in around January 
1994) by issuing to the PIC three zero-coupon stock certificates, to be redeemed on 
their maturity at their face values. When the coupons fell due, the Madibeng Local 
Municipality (Madibeng), being the successor of the Brits Town Council, failed to 
honour them. The PIC consequently sued in the High Court for the capital amount 
outstanding. In defence, Madibeng raises a number of issues, one of which was the 
enforceability of the loans. In particular, it argued that the loans were unenforceable 
as they were raised without the consent of the Administrator of the (then) Transvaal 
Province as required by s 52 of the Local Government Ordinance 17 of 1939. Before 
trial, the various issues were separated, with only the question of enforceability to be 
decided. And it was agreed, on the suggestion of the presiding officer, that no oral 
evidence would be tendered, but that each party would file affidavits in which they 
set out their contentions. The court found in favour of the PIC, rejecting Madibeng's 
defence. The latter appealed to the SCA, where, in addition to disputing the 
enforceability of the loans, also argued that the court a quo, in allowing evidence to 
be adduced by affidavit in terms of rule 38(2) of the Uniform Rules of Court, 
committed an irregularity, and its order should therefore be set aside. 
Held, that the loans were duly authorised because, in terms of s 52 of the Ordinance, 
consent was not required when the purpose of the loan was, as here, to pay back 
other loans (see [23]). 
Held, that the approach to rule 38(2) was the following. A trial court had a discretion 
to depart from the position that, in a trial, oral evidence was the norm. When that 



discretion was exercised, two important factors would inevitably be the saving of 
costs and the saving of time, especially the time of the court in this era of congested 
court rolls and stretched judicial resources. More importantly, the exercise of the 
discretion would be conditional upon whether it was appropriate and suitable in the 
circumstances to allow a deviation from the norm. That required a consideration of 
the following factors: the nature of the proceedings; the nature of the evidence; 
whether the application for evidence to be adduced by way of affidavit was by 
agreement; and ultimately, whether, in all the circumstances, it was fair to allow 
evidence on affidavit. (See [26].) 
Held, that the court a quo had not exercised its discretion injudiciously. The parties 
agreed to place evidence on affidavit before the court on the separated issue. It was, 
in essence, a law point, and the facts were never in dispute. In its plea, no facts were 
alleged to place in dispute anything that appeared in the trial bundle. (See [27].) 
Accordingly, appeal dismissed (except to extent provided in [31] – [33]). 
 

MONDI SHANDUKA NEWSPRINT (PTY) LTD v MURPHY 2018 (6) SA 230 (KZD) 
Judge — Death — Before giving judgment in trial — Trial completed — Parties not 
wanting trial de novo — Proposal that matter be determined on available documents 
and after legal argument. 
 
In 2004 a fire spread from Mr Murphy's land to Mondi's * land where it destroyed 
commercial forest. 
Mondi then sued Murphy for damages and the matter went to trial from 2011 – 2014 
and argument was heard a year later. Then in 2017 before giving judgment the 
presiding judge died (see [1]). 
The parties had now come to court asking it to finalise the matter in a way that they 
had agreed, rather than their beginning the trial anew. 
It was now considering whether it could give effect to their agreement (see [2]). 
The proposed procedure was that the court read all of the documents that would 
have been available to the deceased judge; that it hear argument from the parties; 
and that it then make a decision (see [1]). 
Its conclusion was that it could not give effect to the proposed procedure (see [25]). 
This because it would be unable to resolve the many disputes of fact without resort 
to the credibility of the witnesses (see [21] – [23]). 
If it were to decide the matter on the basis agreed, it would be in breach of its oath of 
office (see [24]). 
It dismissed the application and directed that if the parties wished to continue with 
the matter that the trial begin de novo. 
 

SWART AND ANOTHER v CASH CRUSADERS SOUTHERN AFRICA (PTY) LTD 
2018 (6) SA 287 (GP) 
 
Execution — Application to execute pending appeal — Requirements — Applicant 
must allege absence of irreparable harm to all opposing parties — Leaving one out 
fatal to application — Superior Courts Act 10 of 2013, s 18(1) and (3). 
Competition — Restraint of trade agreement — Enforcement — Order — Application 
to execute pending appeal — Irreparable harm — New employer 



opposing enforcement of restraint — Applicant must allege absence of irreparable 
harm to new employer — Superior Courts Act 10 of 2013, s 18(1) and (3). 
 
An applicant seeking to execute pending appeal under s 18 of the Superior Courts 
Act 20 of 2013 (the Act) must allege absence of irreparable harm to all opposing 
parties. Therefore, where a former employer applies to execute an order enforcing a 
restraint of trade agreement pending an appeal by the affected employee, it must, if 
the main application was opposed by a new employer, also show absence of 
irreparable harm to the latter. 
On 17 January 2018 the Pretoria High Court granted an order enforcing a restraint of 
trade agreement between S and Crusaders which interdicted S from working for 
Converters, the second appellant, until April 2019. The High Court refused leave to 
appeal; S and Converters applied for leave to appeal to the Supreme Court of 
Appeal; and on 27 February 2018 the High Court granted an application by 
Crusaders, under s 18(1) of the Act, for an order directing that the interdict granted 
on 17 January should operate pending the appeal. The present case was an appeal 
by S and Converters against the order of 27 February. S and Converters opposed 
the enforcement of the restraint from the beginning. 
Under s 18 two requirements had to be met before an order appealed against can be 
put into operation pending the outcome of the appeal: (i) exceptional circumstances 
must exist; and (ii) proof, on a balance of probabilities, that the applicant seeking 
execution will suffer irreparable harm if the order is not put into operation and the 
other party will not suffer irreparable harm if the order is put into operation. 
Crusaders did not, when it applied for execution, deal with the position of Converters 
at all, having alleged only that S would not suffer irreparable harm if the order were 
put into operation. 
Held 
It was clear from the affidavits before the court a quo that it did not deal with the 
effects his preclusion from being employed by a competitor would have on S after 
the period of restraint, and that the scope of its enquiry under s 18(3) was therefore 
limited (see [8], [12]). However, Crusaders' failure to deal, in its s 18(1) application, 
with the position of Converters, went to the heart of the matter. Both S and 
Converters brought an application for leave to appeal against the order of 27 
February. Consequently Crusaders was required to make out a case of absence of 
irreparable harm in regard to both S and Converters. Its failure to do so was a fatal 
omission to its application, and it ought on that basis alone to have been dismissed 
with costs by the court a quo  
 
TROLLIP v TAXING MISTRESS, HIGH COURT AND OTHERS 2018 (6) SA 292 
(ECG) 
 
Costs — Counsel's fees — Taxation — Wasted costs of first day of postponed trial — 
Correct approach — Counsel entitled to full day fee as compensation for loss of 
opportunity, unless briefed and appearing in another matter on same day — Absent 
any reason to suspect counsel charged improperly, counsel not to be required by 
taxing officer to show loss of opportunity. 
 
One day before the date that an action was set down for trial, the defendant filed an 
application for postponement. On the trial date the matter was postponed by 
agreement, the defendant tendering the wasted costs of his application for 



postponement and plaintiff's wasted costs. An order was granted at approximately 
10h45. Counsel for the plaintiff subsequently charged a full first day trial fee but half 
of his bill was taxed off by the taxing mistress. This case concerned the review of her 
decision. 
In her rule 48 stated case, the taxing mistress stated inter alia that she took into 
account that 'at most, counsel was before court for one hour and engaged in the 
matter from 08h00 to 10h45'; that she had 'listened to the recording of the hearing 
and it was apparent that [counsel] was not at court when the matter was postponed', 
and so 'the only inference' she could draw was that 'counsel's attendance was 
required elsewhere and he then returned to his chambers to do other work'; and that 
the plaintiff's attorney could have requested counsel to 'furnish written confirmation 
that he in fact did not attend to any other fee generating work on the day in question, 
in order to persuade the Taxing Mistress to allow the full day fee' but that he did not 
do so. She also appeared to have relied on the Guidelines to Taxation of Bills of 
Costs — Eastern Cape High Courts, that counsel was not entitled to a day fee 
unless engaged in the matter up to and until 14h00 'at least', and that when 'counsel 
have kept themselves available for the day and are unable to proceed with any fee 
generating work on the day reserved for trial, then they must prove in writing that 
they turned away work which could have been done on the day the matter was set 
down for hearing'. 
Held 
The required approach to the task of taxing a bill of costs was to do so with an open 
mind: where a dispute was raised or good reason existed to suspect that the 
services claimed for had not been performed, the taxing officer was under a duty to 
afford the affected party an opportunity to deal with any disputed questions of fact. 
While the taxing officer may not ignore evidence that may show that work that had 
been charged for was, in fact, not done, this did not mean that there was a duty upon 
practitioners to prove their claims. The legal profession was a distinguished and 
venerable profession and its members officers of the court; absolute personal 
integrity and scrupulous honesty were expected of them. It followed that a taxing 
officer was entitled to take counsel's fee list at face value as constituting a record of 
the work that has been done. The honesty and professional ethics of counsel ought 
not to be lightly questioned. The suggestion that an advocate, when rendering a fee 
for a full first day trial fee in respect of a matter which has been settled or postponed, 
must necessarily demonstrate that he or she has turned away work and had no other 
work, was erroneous. A taxing officer's starting point should be that, in the absence 
of evidence to the contrary, advocates, as members of an honourable profession, 
rendered fees honestly and behaved ethically. (At [18] – [20] and [29].) 
If a matter was settled, withdrawn or postponed, the function of the taxing officer was 
to determine a reasonable fee for counsel, taking into account the date when the 
case was settled or withdrawn or postponed. The settlement or postponement of a 
trial prejudiced counsel if they were not properly compensated for having reserved 
that day for trial. No other brief may properly be accepted for the days so reserved 
as this would constitute double briefing. This all constituted a loss of opportunity to 
earn fees from other work in consequence of the acceptance of the trial brief. 
Counsel's chamber work would have been performed at one time or another in 
any event, often after hours. If counsel performed chamber work on the day of a 
settled or postponed trial, this did not compensate for, and should not be taken into 
account, in respect of the entitlement to a full day trial fee. The only possible 
compensation for loss of opportunity in respect of the first day of trial would be the 



fortunate retention of another brief for court work accepted subsequent to it 
becoming apparent that the trial would not proceed. The position (as supported by 
case law) was therefore that an advocate was entitled to be compensated for his or 
her opportunity costs when a trial settled or was postponed, and that, generally 
speaking, would be on the basis of a full day fee. If, however, they were lucky 
enough to be briefed to appear on that day in another matter, they may not charge a 
full day fee for the matter that did not proceed. Counsel was entitled to be 
fairly compensated in accordance with these principles; the taxing officer must strive 
to give the successful party a full indemnity in respect of costs reasonably incurred. 
(At [24], [26] – [28] and [38] – [39].) 
The paragraphs of the Guidelines to Taxation of Bills of Costs — Eastern Cape High 
Courts that the taxing officer appeared to have relied on, were in conflict with the 
common law and case law, and to that extent could not be applied. She committed 
an irregularity in doing so. At the heart of her reasoning was her finding that counsel 
did other work on the day in question. There was however no evidence to suggest 
that that was so; accordingly her decision to halve counsel's fees was irrational. She 
also erred in placing the onus on counsel to show that he did not do other work — by 
which she meant chamber and not appearance work. A taxing officer should work 
from the premise that advocates act honestly and ethically, and do not overreach, 
rather than from the opposite premise; in the absence of reason to believe that 
counsel charged improperly, it was unnecessary for counsel to present evidence to 
establish the loss of opportunity to justify a full first day fee. By halving counsel's fee 
on the assumption that he had 'returned to his chambers to do other work', 
she applied a wrong principle and committed a material error of law: whether counsel 
did chamber work on the day in question was entirely irrelevant to the respondent's 
decision. Her decision to reduce the counsel's fee was therefore clearly wrong. The 
review thereof would therefore succeed. 
 
S v SHIBURI 2018 (2) SACR 485 (SCA) 
Trial — Accused — Legal representation of — Withdrawal of legal representative — 
On day of trial on grounds of ill health — Accused electing to proceed with trial 
without representation when asked what wished to do — Short of compelling 
accused to engage legal representation, nothing more could be expected of court — 
No irregularity occurring.  
Plea — Guilty — Questioning in terms of s 112(1)(b) of Criminal Procedure Act 51 of 
1977 — Not court's function to evaluate plausibility of answers at that stage, but only 
whether explanation disclosing possible defence in law to charge — Court should not 
attempt to extract concessions from accused.  
The appellant was charged in a regional magistrates' court with three counts of rape. 
Two of the rapes were allegedly committed on the same day and the third on a 
separate occasion. The appellant pleaded guilty to all counts, but the plea to the third 
count was changed to one of not guilty. The magistrate then questioned the 
appellant in terms of s 112(1)(b) of the Criminal Procedure Act 51 of 1977 (the CPA) 
in respect of the counts to which he had pleaded guilty. From his answers he 
appeared to claim to have raped the complainants in the first two counts on the 
instructions of a companion who was armed with a knife. The magistrate's 
questioning also appeared to be directed at establishing the veracity of the defence 
of compulsion that the appellant was raising. The state ultimately accepted the plea 
of guilty and the magistrate convicted the appellant on those two counts. Evidence 



was led on the third count before he was convicted on that count also. The 
convictions were upheld on appeal to the High Court. 
In a further appeal it was contended, inter alia, that the regional magistrate had 
failed, in the light of the seriousness of the charges he faced, to encourage the 
appellant to exercise his right to legal representation when his Legal Aid attorney 
withdrew on the trial day due to ill health. The magistrate had asked the appellant 
what he wished to do in the circumstances and he indicated that he wanted the trial 
to proceed. Further, that the explanation by the appellant during the s 
112(1)(b) questioning had raised a defence of compulsion, and the court should 
therefore also have altered those pleas to not guilty. 
Held, as to the trial proceeding with the appellant unrepresented, that the application 
of the rule regarding legal representation was context-sensitive. In any given 
situation the inquiry was always whether an accused's fair-trial rights had been 
infringed. Short of compelling the appellant to seek further legal representation in the 
present matter, it was difficult to see what else the regional court could have done. 
There was therefore no merit in the argument on legal representation. (See [13] – 
[14].) 
Held, as to the questioning by the magistrate in terms of s 112(1)(b), that it was not 
the court's function to evaluate the plausibility of the accused's answers or to 
determine their truthfulness at that stage of the proceedings. Instead, for the 
purposes of the section, the accused's explanations had to be accepted as true. On 
that premise, the court had to consider whether the explanation disclosed a possible 
defence in law to the charge that he had pleaded guilty to. The presence of doubt 
was a jurisdictional factor to trigger the application of the procedure laid down in s 
113. (See [19].) 
Held, further, that it was clear that the regional magistrate had been at pains to 
extract a concession from the appellant that he was under no compulsion from his 
colleague to rape the complainants, and that was beyond the ambit of s 112(1)(b). 
Both the regional court and the High Court had erred in this regard and the 
convictions and sentences therefore had to be set aside. (See [20] – [21].) The court 
also upheld the appeal on the third count on the basis of the evidence as it appeared 
on the record. 
Held (per Pillay AJA, dissenting), that the convictions and sentences on the first and 
second counts did not need to be set aside on account of non-compliance with s 113 
of the CPA, and that the state had proved the guilt of the appellant beyond a 
reasonable doubt on the third count. 
ABSA Bank Limited v Mokebe and 3 related matters [2018] 4 All SA 306 (GJ) 
Civil procedure – Execution against immovable property – Mortgage bond 
foreclosure – Procedural requirements. 
Civil procedure – Issue was whether a court faced with an application by the 
mortgagee for an immediate money judgment has a discretion to postpone an 
application for executability to afford the mortgagor an opportunity to remedy its 
default – Court held that in exceptional circumstances, a reserve price should be set 
by a court in all matters where execution is granted against immovable property, 
which is the primary residence of a debtor, where the facts disclosed justify such an 
order. 
How a mortgage bond, registered over immovable property, affects rights of ownership 
lay at the heart of the present case. When a mortgagor (“home owner”) defaults on 



repayment of the loan secured by the mortgage bond, the mortgagee invariably 
exercises its rights in terms of the agreement of loan, and forecloses by seeking to 
execute against the property. Generally, the rights include the right to call up the loan, 
accelerate payment and claim execution against the property. 

In April 2018, a number of foreclosure matters served in the motion court, 
invoked section 14(1)(b) of the Superior Courts Act 10 of 2013. Subsequent thereto, 
the Judge President of the Division issued a directive in terms of section 14(1)(a), 
setting out the issues requiring determination. 
Held – The critical issue was whether a court faced with an application by 
the mortgagee for an immediate money judgment has a discretion to postpone an 
application for executability to afford the mortgagor an opportunity to remedy its 
default. 

Prior to the amendment of Uniform Rule 46 and the promulgation of rule 46A, the 
execution procedure that lenders followed did not per se require the intervention of a 
court. The amended rule introduced specific and detailed provisions applicable to court 
oversight. That, in turn, requires full disclosure of all relevant facts to the court when 
judgment is sought as any monetary judgment may impact on the discretion which a 
court is required to exercise when execution is sought. 

The money judgment is an intrinsic part of the cause of action and inextricably linked 
to in the in rem claim for an order for execution. The default of the debtor and the 
money judgment is a pre-condition for the entitlement of the mortgagee to foreclose. 
It is obligatory for a mortgagee seeking execution to find a cause of action based on 
execution to allege and prove its entitlement to the money judgment which, in turn, is 
a necessary averment in order to sustain the action to obtain an order for execution. 
The Court rejected the submission that rule 46(1)(a)(i) presupposes that a money 
judgment may be obtained separately from and prior to, an order of executability. The 
fact that both the money judgment and the order for executability must be given at the 
same time, is not in conflict with the rule which requires certain steps against movables 
prior to execution against the immovable property. It is purely a prior procedural step 
before a writ against the immovable property is issued – and is separate from the 
monetary judgment and the order declaring the immovable property executable. It was 
concluded that a duty rests on banks to bring their entire case including the money 
judgment, based on a mortgage bond, in one proceeding simultaneously. Piecemeal 
hearing of applications for foreclosure are undesirable and not cost effective. 

The Court held further that execution against movable and immovable property is 
not a bar to the revival of the agreement until the proceeds of the execution have been 
realised. Any document initiating proceedings where a mortgaged property may be 
declared executable must draw the attention of the defendant to section 129(3) of the 
National Credit Act 34 of 2005 allowing him to pay the credit grantor all amounts 
overdue together with the credit provider’s permitted default charges and reasonable 
taxed or agreed costs of enforcing the agreement prior to the sale and transfer of the 
property and so revive the credit agreement. Finally, it was held that save in 
exceptional circumstances, a reserve price should be set by a court in all matters 
where execution is granted against immovable property, which is the primary 
residence of a debtor, where the facts disclosed justify such an order. 
UMSO Construction (Pty) Ltd v City of Johannesburg and another [2018] 4 All 
SA 507 (GJ) 



Civil procedure – Interim interdict – Requirements – Applicant establishing prima 
facie right, irreparable harm if interim relief not granted, that the balance of 
convenience favoured it and that there was no suitable alternative remedy 
Civil procedure – Locus standi – Whether individual party to joint venture has legal 
standing to seek relief in respect of bid where joint venture was the bidder – Court 
confirming standing on ground that party to the joint venture stood to benefit from the 
bid, if awarded, in its own right 
Civil procedure – Non-joinder – Insofar as parties in new tender process would be 
affected by outcome of dispute, they had to be joined in the application. 
In an urgent application, the applicant (“Umso”) sought to interdict and restrain the first 
respondent (the “City”) from proceeding with a tender process for the construction of 
civil engineering infrastructure and low cost housing. 

In an earlier tender in 2015, for the same work, a joint venture to which Umso was a 
party had submitted a bid. UMSO was informed that on account of problems with the 
tax clearance certificates of UMSO and its joint venture partner, the second 
respondent (“Nebavest”) and the withdrawal of Nebavest from the joint venture, the 
“bid validity had expired”. UMSO sought to interdict the further processing of the new 
tender pending a judicial review of the decision not to proceed with the initial tender. 
UMSO also sought an order substituting the City’s decision one confirming the award 
of the tender to the joint venture. 

UMSO’s founding affidavit was deposed to by one of its directors (“Mr Nkosi”). Stated 
that after providing audited financial statements in respect of both companies in the 
joint venture, he and a fellow UMSO director started receiving anonymous phone calls 
in which the caller purported to represent the City, and demanded a bribe. When 
UMSO refused to negotiate, the callers stated that the tender would not be awarded 
to the joint venture because of UMSO’s unwillingness to cooperate. Two days after 
the last of the anonymous phone calls, the joint venture members received an email 
requesting updated tax clearance certificates, to which UMSO took the position that 
the tax clearance certificates already provided were sufficient for purposes of the bid. 
After eight months of silence from the City in response to requests for updates on the 
bid adjudication process, UMSO was advised that due to alleged fraud in connection 
with the tax clearance certificates provided, and due to Nebavest having in the 
meanwhile withdrawn from the joint venture, the joint venture would not be awarded 
the contract. 

Mr Nkosi pointed out that neither the alleged fraud in relation to the tax certificates, 
nor the alleged collapse of the joint venture had ever been taken up with UMSO, and 
that it had not been afforded any opportunity to respond before the decision against it 
was made. That led to the bringing of the review application by UMSO. In February 
2018, Mr Nkosi discovered that the City had decided to open a new tender process in 
respect of the works which were the subject matter of the initial tender. 
Notwithstanding the request for an undertaking not to proceed with the new tender, 
was advertised. That led to the present application interdict the processing of the new 
tender. 

The City raised three points in limine, contending UMSO had no legal standing to 
seek relief because it was not the bidder in the initial tender. As the bidder was the 
joint venture, it was said to be the only entity that could seek relief. The second point 



was that the parties who submitted bids in the new tender were interested parties who 
ought to have been joined in the urgent application. Finally, it was contended that 
UMSO failed to make out any case for urgency, and that any urgency was self-created 
as a result of the delays in launching the application. 
Held – In disputing UMSO’s standing, the City that the effect of rule 14 was that an 
entity such as a partnership or unincorporated association must bring proceedings in 
the name of the partnership or the unincorporated association. Rule 14 provides that 
a partnership, a firm or an association may sue or be sued in its name. The use of the 
word “may” showed that the provision was not peremptory. UMSO therefore had a 
choice either to sue in the name of the joint venture or to follow the common law path 
and ensure that both parties to the joint venture were joined. It chose to do the latter. 
UMSO was a party to the joint venture and stood to benefit from the bid, if awarded, 
in its own right. It therefore had a direct and substantial legal interest in the dispute. 
The Court thus confirmed its standing to bring the urgent application. 

On the issue of non-joinder, the court pointed out that UMSO sought relief that would 
take the form not only of reviewing the City’s decision-making in relation to the initial 
tender, but also of confirming the award of the initial tender to it. As such the bidders 
in the new tender had a direct and substantial interest in the outcome of the dispute 
and were potentially prejudicially affected by its outcome. They therefore needed to 
be joined in the application. The Court decided to issue a rule nisi rather than 
dismissing the application. In terms of the rule City and the bidders in the new tender 
were called upon to show cause why an order should not be made as sought in the 
notice of motion. 

The Court then turned to consider whether UMSO has satisfied the requirements for 
the grant of an interim interdict. It was found that UMSO had established a prima 
facie right to such relief by establishing a reasonable prospect of showing that the 
decision-making process pertaining to the initial tender was flawed in a manner giving 
rise to several potential review grounds. 

The court was also satisfied that UMSO faced irreparable financial harm if the interim 
relief was not granted, that the balance of convenience favoured it and that there was 
no suitable alternative remedy. 

Despite the City’s disputing that urgency had been established, the Court found that 
UMSO was entitled to have brought the matter in an urgent basis in the circumstances 
of the matter. 

Amardien and Others v Registrar of Deeds and Others (CCT212/17) [2018] 
ZACC 47 (28 November 2018) 

National Credit Act 34 of 2005 — section 129 — notice of default — draw default to 
the attention of the consumer— MUST specify amount of arrears 
 

On Wednesday, 28 November 2018 at 10h00 the Constitutional Court handed down 
judgment in an appeal against an order of the High Court of South Africa, Western 
Cape Division, Cape Town (High Court).  The High Court had dismissed an 
application to set aside the cancellation by the Cape Town Community Housing 
Company (Pty) Limited (CTCHC) (and subsequently by the Registrar of Deeds) of 



the Instalment Sale Agreements (ISAs) concluded between each applicant and the 
CTCHC in relation to certain properties and the subsequent sale of those properties 
to the S & N Trust (Trust). 

In 1998, the City of Cape Town established a government subsidised housing 
programme.  This programme was administered by the CTCHC to indigent members 
of the Cape Town community.  The applicants entered into the ISAs for subsidised 
housing with the CTCHC as the seller, between 2000 and 2001.  In terms of the 
ISAs, CTCHC was obliged to record the ISAs.  In turn, the applicants were required 
to make payments in monthly instalments for a period of four years.  They did so 
irregularly for various reasons including that the instalments due were higher than 
expected; the building standards were of inferior quality; and that the CTCHC had 
failed, on numerous occasions, to respond to their complaints.  The applicants 
contended that the CTCHC was obliged to record the ISAs before receiving any 
payments under the ISAs as required by section 26 of the Alienation of Land Act 68 
of 1981 (ALA), but failed to do so at the time that the ISAs were concluded.  Despite 
this, it continued to receive payments from those applicants who continued paying. 

The CTCHC only recorded the ISAs in April 2014, more than ten years after the 
conclusion of these agreements.  Within a month after the recordal, the CTCHC 
issued notices in terms of section 129(1) of the National Credit Act (NCA), stating 
that the applicants were in arrears and that they should remedy the default within 20 
days failing which the ISAs would be cancelled.  The applicants failed to pay.  On 23 
June 2014, the CTCHC sold the applicants’ homes to the Trust.  However, the ISAs 
were only cancelled by CTCHC on 4 May 2015 and the properties were transferred 
to the Trust on 5 May 2015.  The Trust then instituted eviction proceedings against 
the second to sixth applicants in the Mitchells Plain Magistrates Court, and have 
expressed an intention to evict the seventh to twelfth applicants. 

Subsequent to this, the applicants instituted proceedings in the High Court, 
challenging the lawfulness of the cancellation of the ISAs by the CTCHC and later by 
the Registrar of Deeds and the lawfulness of the sale of the properties to the Trust, 
which they sought to be declared void.  The High Court held that although the 
instalment amounts under the ISAs only become payable upon the recording of the 
ISAs, this did not prevent them from becoming due at the time of the conclusion of 
the ISAs.  Section 26 of the ALA only applied to prevent a creditor from receiving 
consideration until it had promptly recorded the ISAs; it did not prevent such 
amounts from becoming due.  Therefore, the cancellation of the ISAs by the CTCHC 
was held to be valid as the applicants were in arrears at the time of recordal.  

The High Court also held that the CTCHC had fulfilled its obligations under 
section 129(1) of the NCA by providing evidence of delivery of notices to the 
applicants, and that it was not essential for notices in terms of section 129(1) to set 
out the amount of the arrears.  The applicants were able to determine for themselves 
how much they owed – and in an event of uncertainty, they could consult with 
CTCHC to determine the amount.  The High Court thus dismissed the application 
with costs and refused leave to appeal, as did the Supreme Court of Appeal. 



The applicants applied to this Court for leave to appeal against the High Court’s 
judgment and argued that this matter impacts on their right to housing.  They 
submitted that the late recordal of the ISAs by CTCHC meant that in terms of section 
26 of the ALA, they could not be in default until after recordal of the ISAs.  The 
applicants submitted that a proper interpretation of section 129 of the NCA is that a 
credit provider is required to state the arrear amount owing in a notice to a 
consumer. 

The CTCHC supported the judgment of the High Court and submitted that the 
payments would be due retroactively where an ISA is recorded late.  Regarding the 
section 129(1) notices, CTCHC submitted that these contained the arrear amounts 
but in any event, the inclusion of the amount in the section 129(1) notice is not a 
legal requirement.  The CTCHC submitted that the cancellation of ISAs was thus 
valid and the section 129(1) notice was sufficient. 

The Women’s Legal Centre Trust (WLC) was admitted as amicus curiae.  It 
submitted that section 129 of the NCA must be interpreted in line with the right to 
housing in section 26 of the Constitution.  Furthermore, it must be viewed through a 
gendered and feminist lens as the cancellation of the ISAs will have an adverse 
impact on women and affect their right to access housing. 

In a unanimous judgment by Mhlantla J, this Court held that in terms of section 20 
read with section 26 of the ALA, the payments under the ISAs are not due and 
payable, and the seller is statutorily barred from receiving payments, until the ISAs 
are recorded with the Registrar of Deeds.  Therefore the applicants were not in 
arrears as contended by the CTCHC and no fault could be imputed to them during 
the period when the ISAs were unrecorded. 

The Court further held that section 19 of the ALA and section 129 of the NCA serve 
different purposes.  Section 19 provides steps that a seller must take before 
cancelling an ISA, whereas a section 129 notice would ordinarily only be served 
subsequent to a section 19 notice.  Thus the section 129 notice served on the 
applicants was premature when the CTCHC claimed cancellation as it did not satisfy 
the requirements of the section 19 ALA notice.  Since CTCHC took more than ten 
years to record the ISAs, it should have advised the applicants of the recordal and 
given them time to pay the instalments.  The Court, for clarification purposes, also 
decided the question of whether the arrear amount owing had to be stated in the 
section 129 notice.  This Court held that the phrase “draw the default to the notice of” 
in section 129(1) meant that the amount owed must be clear and specified in the 
notice. 

 

In the result, this Court granted leave to appeal and upheld the appeal.  The 
CTCHC’s cancellation of the ISAs and cancellation of the recordal by the Registrar of 
Deeds, were set aside. 

 


