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SUBJECT INDEX 

 

Assets of spouse in divorce- Corporate Liquidators (Pty) Ltd & another v Wiggill & 
others 2007 (2) SA 520 (T) overturned-It is common for parties getting divorced, to 
enter in to an agreement for the distribution of assets which is made an order of 
court in terms of section 7(1) of the Divorce Act 70 of 1979- In Corporate liquidators 
it was ruled that the effect of such an order is to distribute the assets, and a party is 
entitled to assets in terms of the order even if the estate of the other party has been 
sequestrated after the divorce-now overturned by SCA Fischer v Ubomi Ushishi 
Trading & others (1085/2017) [2018] ZASCA 154(19 November 2018) 

Business rescue proceedings – Leave to appeal refused – Diener NO v Minister of 
Justice and Correctional Services and Others (CCT03/18) [2018] ZACC 48 (29 
November 2018) 

Business rescue-appointment of business rescue practitioner-CoR123 forms-
disputed appointments; the matter was heard by the Companies Tribunal, it does 
give an indication as to how CIPC look at “requisitions” lodged in a business rescue, 
BUT do not try to use this as authority, there are shortcomings, for example the 
power of the CIPC to appoint BRP’s was not discussed, this ruling, my opinion, will 
be taken on review. I was also made to understand that there is a motion application 



pending in this case. Shiva Uranium (Pty) Ltd (in business rescue) and others  v The 
Companies and Intellectual Property Commission and others case CT122OCT2018 

Business rescue-failure to produce minutes of meeting concerning adopted plan-
rescue set aside Vengadesan NO and Another v Standard Bank Limited (7415/2017) 
[2018] ZAKZDHC 59 (30 November 2018) 

Company — Shares and shareholders — Shareholders — Appraisal rights of 
dissenting shareholders — Disposal of all or greater part of assets of subsidiary — 
Shareholders in holding company entitled to appraisal rights where disposal would 
amount to disposal of all or greater part of assets of holding company — Companies 
Act 71 of 2008, s 115(2)(b), s 164(2)(b). CILLIERS v LA CONCORDE HOLDINGS 
LTD AND OTHERS 2018 (6) SA 97 (WCC) 
 
Winding-up application – Inability to pay debts – Provisional liquidation Paragon 
Lending Solutions (Pty) Limited v Weybridge Properties (Pty) Ltd 
[2018] JOL 40468 (NCK) 

 
CASES 

Paragon Lending Solutions (Pty) Limited v Weybridge Properties (Pty) Ltd 
[2018] JOL 40468 (NCK) 

Winding-up application – Inability to pay debts – Provisional liquidation 

On 3 July 2012, the parties concluded a written term loan agreement in terms of which 
the applicant undertook to lend the respondent an amount of R3 287 050. The 
agreement made further provision for payment of interest on the loan. 

It was alleged that despite demand, the respondent failed to make payment in terms 
of the agreement since early December 2012. 

In July 2017, the applicant’s attorneys sent a written letter of demand in terms of 
section 345(1)(a) of the Companies Act 61 of 1973 read with the Companies Act 71 of 
2008 to the respondent. it was pointed out that the respondent was indebted to the 
applicant in the amount of R6 754 301,02 together with interest at the rate of 41% per 
annum calculated daily and compounded monthly from 1 July 2017 to date of payment. 
Immediate payment was demanded within a period of 3 weeks of receipt of the 
demand letter, failing which the respondent would be deemed to be unable to pay its 
debts in terms of section 345(1)(a). The respondent was advised that should it be 
unable to pay its debts, the applicant would proceed with an application for its 
liquidation. 

The respondent filed a counter-application seeking orders declaring the applicant’s 
claim prescribed alternatively; declaring the applicant’s claim as being settled in full; 
and an declaring that payment to the applicant was not yet due and payable. 

Held that following the applicant’s filing of its answering affidavit to the counter-
application, the respondent filed a replying affidavit containing new allegations. 
In motion proceedings, an applicant must set out the facts which justify the relief 
sought in the founding affidavit. Although the rule is not absolute, in this case, 



the respondent was precluded from relying on the new defence which was made out 
in reply in the counter-application. 

None of the arguments raised by the respondent in defence of the applicant’s claim 
were found to be sustainable. In the premises, the Court concluded that the 
respondent was unable to pay its debt, and placed it under provisional liquidation. 

Fischer v Ubomi Ushishi Trading & others (1085/2017) [2018] ZASCA 154(19 
November 2018) 
Deeds Registries Act 47 of 1937 (the Act) – transfer of immovable property formerly 
an asset in joint estate of spouses married in community of property – whether 
ownership of half share in immovable property vests immediately in spouse upon 
granting of divorce order or through transfer by way of endorsement under the Act – 
whether spouse acquires personal right to claim transfer by virtue of divorce order. 

NOTE: THIS CASE IS SIGNIFICANT FOR INSOLVENCY PURPOSES ! 

Assets of spouse in divorce- Corporate Liquidators (Pty) Ltd & another v Wiggill & 
others 2007 (2) SA 520 (T) overturned-It is common for parties getting divorced, to 
enter in to an agreement for the distribution of assets which is made an order of 
court in terms of section 7(1) of the Divorce Act 70 of 1979- In Corporate liquidators 
it was ruled that the effect of such an order is to distribute the assets, and a party is 
entitled to assets in terms of the order even if the estate of the other party has been 
sequestrated after the divorce-now overturned by SCA 

 
The Supreme Court of Appeal (SCA) dismissed an appeal by the appellant and 
awarded full ownership of the property to the third respondent. 
 
The issue before the SCA was whether a real right to a half share in immovable 
property vested in a spouse immediately following the dissolution of a marriage in 
community property pursuant to a court order incorporating a settlement agreement in 
terms of which one spouse foregoes his half share in the property in favour of the 
other, or whether the real right vested only after endorsement of transfer in the Deeds 
Registry. An ancillary issue concerned the nature of the right acquired by the spouse 
by virtue of a court order. The third respondent raised an alternative defence that her 
right to full ownership of the property preceded the appellant’s claim. 
 
The appellant issued summons against the first respondent and the second 
respondent for payment of R566 500, based on an acknowledgement of debt by the 
first respondent and a suretyship agreement concluded by the second respondent for 
its indebtedness. The second and third respondents, respectively, were the registered 
owners of the immovable property. Their marriage in community of property was 
dissolved by an order of divorce dated 10 December 2012. In terms of a settlement 
agreement incorporated in the divorce order, the second respondent waived his right, 
title and interest in the property in favour of the third respondent, the wife. The second 
and third respondents however remarried on 28 April 2014, out of community of 
property, in terms of an antenuptial contract, with the exclusion of the accrual system. 
Precisely a year later, on 28 April 2015, they were divorced for a second time. The 
Cape Town Regional Court issued the order dissolving the second marriage, which 
included an order that each party would retain their respective possessions. The 
appellant applied to the court a quo for an order declaring the second respondent’s 



half share in the property executable. The third respondent resisted the claim on the 
ground that she now had full ownership of the property. The Western Cape Division of 
the High Court, Cape Town dismissed the application. It held that upon the granting of 
the decree of divorce, dominium of the property vested with immediate effect in the 
third respondent.  
 
 
In dismissing the application the court a quo considered two judgments: Corporate 
Liquidators (Pty) Ltd & another v Wiggill & others 2007 (2) SA 520 (T) and Middleton 
v Middleton & another 2010 (1) SA 179 (D). In Corporate Liquidators it was held that 
where parties entered into a settlement agreement regarding the division of their 
assets, which is made an order of court as contemplated in s 7(1) of the Divorce Act 
70 of 1979, ownership of immovable property vested immediately. Registration of 
transfer of property to a spouse was, therefore, not a prerequisite for ownership. The 
court in Middleton held that a settlement agreement created only a personal right for 
the transfer of ownership and consequently that the divorce order did not vest 
ownership without traditio (delivery or transfer). 
 
The SCA held on a proper construction of s 16 of the Deeds Registries Act 47 of 1937, 
derivative acquisition of ownership in land required registration. The third respondent’s 
acquisition of the second respondent’s interest in the property was derivative: it arose 
from the settlement agreement which gave the third respondent a personal right to 
enforce registration of the second respondent’s undivided half share in the property. 
That agreement, though binding on the contracting parties, did not by itself vest 
ownership of the second respondent’s half share in the property in the third respondent 
any more than a contract of sale of land passed ownership to the buyer, and it 
therefore followed that Middleton was correctly decided. 
 
The SCA found further that the court in Corporate Liquidators overlooked the common 
law principles of co-ownership, as well as the requirement in s 26 of the Deeds 
Registries Act that co-ownership in land was only terminated on attestation of deeds 
of partition transfer by the registrar, when ownership was conveyed to the respective 
owners of the land. With regard to the second respondent’s alternative defence, the 
SCA held thus that at the time that the third respondent acquired the personal right to 
compel transfer of the second respondent’s half share in the property into her name, 
there was no other greater or competing right to defeat her claim. When the appellant 
applied for an order declaring the property executable, the second respondent had 
already alienated his half share in the property to the third respondent by way of the 
settlement agreement. 
 

CILLIERS v LA CONCORDE HOLDINGS LTD AND OTHERS 2018 (6) SA 97 
(WCC) 
 
Company — Shares and shareholders — Shareholders — Appraisal rights of 
dissenting shareholders — Disposal of all or greater part of assets of subsidiary — 
Shareholders in holding company entitled to appraisal rights where disposal would 
amount to disposal of all or greater part of assets of holding company — Companies 
Act 71 of 2008, s 115(2)(b), s 164(2)(b). 
 



Section 164 of the Companies Act 71 of 2008 grants an 'appraisal right' 
allowing dissenting shareholders to exit a company at fair value if the majority votes 
to dispose of all or the greater part of the company's assets or undertaking. This right 
extends to dissenting minority shareholders of a holding company where a 
subsidiary company has implemented a transaction disposing of all or the greater 
part of its assets or undertaking that constitutes at the same time a disposal of all or 
the greater part of the assets or undertaking of the holding company.  
The applicant was a minority shareholder in company A, a holding company that 
owned 100% of the shares in its subsidiary, company B. On 11 May 2016 it was 
announced that company B would dispose of all of its operational assets to company 
C. This would at the same time have amounted to a disposal of all or the greater part 
of the assets of company A. At a general meeting of A's shareholders convened to 
approve the transaction, the applicant and the fourth to ninth respondents objected 
and voted against the enabling resolutions. 
While company A had initially advised its shareholders that s 164 appraisal rights 
were available to them, and made an offer to acquire the shares held by dissenting 
shareholders, the offer was rejected by the applicant, who instituted an application 
for appraisers to be appointed by the court. The parties agreed that the question 
whether rights of appraisal accrued to the applicant in the circumstances outlined 
above should first be determined as a question of law under rule 6(5)(d)(iii) of the 
Uniform Rules of Court. 
Held 
The introduction of appraisal rights in the 2008 Companies Act changed the nature 
of the rights and remedies available to lawfully outvoted shareholders by providing a 
right for dissenting minority shareholders to exit the company at fair value (see [4], 
[34]). A key policy objective of the Act was to protect smaller investors in companies 
by giving them the ability to make informed choices when they were unable to 
effectively influence company direction or pursue private actions (see [42] – [43]). To 
treat the dissenting shareholders in a holding company any differently from those in 
the subsidiary would undermine the Act's objective of protecting minority 
shareholders (see [47]). Correctly interpreted, the relevant provisions of the Act (in 
particular s 112, s 115(8) and s 164(5)(b)) gave appraisal rights to both sets of 
shareholders. Hence the applicant, as a minority shareholder in the holding company 
A, was capable of holding a shareholder appraisal right (see [50]). 
 

Diener NO v Minister of Justice and Correctional Services and Others 
(CCT03/18) [2018] ZACC 48 (29 November 2018) 

Companies Act – Chapter 6 – sections 135(4) and 143(5) – business rescue 
proceedings – interpretation – during liquidation – super preference 

Insolvency Act – section 89(1) – ranking of claims – business rescue practitioners – 
secured creditors and unsecured creditors 

Leave to appeal refused – plain reading – purposeful and contextual reading. 

 
On Thursday, 29 November 2018 at 10h00 the Constitutional Court handed down 
judgment in an application for leave to appeal against a judgment of the Supreme 
Court of Appeal.  The matter concerned whether, in terms of the Companies Act 71 of 



2008 (Companies Act), a business rescue practitioner enjoys a “super preference” 
over all creditors, whether secured or not, during liquidation proceedings. 

The applicant is Mr Ludwig Wilhelm Diener, a business rescue practitioner who 
brought an application against the Minister of Justice, the Master of the High Court of 
South Africa, Gauteng Division, Pretoria (Master), the joint liquidators of the estate at 
issue, and the estate’s only secured creditor FirstRand Bank Limited (FirstRand Bank).  
The South African Restructuring and Insolvency Association (SARIPA), the Banking 
Association of South Africa (BASA), the Independent Business Rescues Association 
of South Africa (IBRASA), and the Turnaround Management Association Southern 
Africa MPC (Turnaround Management) made submissions as amici curiae (friends of 
the Court) in the Supreme Court of Appeal and were therefore joined as respondents 
in the application made to this Court. 

On 13 June 2012, the members of the business JD Bester Labour Brokers CC (JD 
Bester) passed a resolution voluntarily placing JD Bester in business rescue.  Mr 
Diener was appointed as the business rescue practitioner for the company. 

On 14 June 2012, after the commencement of business rescue proceedings but before 
Mr Diener’s appointment, JD Bester instructed Cawood Attorneys to launch an urgent 
application against FirstRand Bank, a secured creditor, to stay the sale in execution 
of JD Bester’s immovable property, its only asset of any value.  An order to this effect 
was granted.  Cawood Attorneys later submitted its account for its services to Mr 
Diener, which Mr Diener went on to claim as one of the expenses incurred in the 
business rescue proceedings. 

During August 2012, Mr Diener instructed Cawood Attorneys to bring an application 
under the Companies Act 71 of 2008 (Companies Act) to convert the business rescue 
proceedings into liquidation proceedings.  Mr Diener provided the jointly appointed 
liquidators with his and Cawood Attorneys’ accounts.  The joint liquidators could not 
agree on whether the business rescue practitioners’ remuneration and expenses 
should be given a preference. The issue was referred to the Master, who approved 
the First and Final Liquidation and Contribution account (final account). 

Mr Diener launched an application in the High Court challenging the Master’s decision 
and also sought that the final account should provide for the costs of a business rescue 
practitioner in finalising business rescue proceedings.  The High Court agreed with the 
Master, finding that expenses incurred during business rescue, if not paid during 
business rescue proceedings or during liquidation, can only be paid after the payment 
of costs of liquidation. 

The matter was then brought to the Supreme Court of Appeal, where Mr Diener 
contended that in terms of the Companies Act business rescue practitioners’ claims 
for remuneration enjoy a “special and novel preference” which ranks them above 
creditors, whether secured or not.  The Supreme Court of Appeal held that while the 
Companies Act provides for the business rescue practitioner to hold a preferential 
claim in some respects, they do not have a “super preference” to the extent contended 
for by Mr Diener.  The Supreme Court of Appeal accordingly dismissed the appeal. 

Before the Constitutional Court, Mr Diener argued that the Companies Act creates a 
“super preference” for the remuneration of a business rescue practitioner.  Mr Diener’s 
application was supported by IBRASA and Turnaround Management. 



In response Mr Cloete Murray N.O., one of the joint liquidators, submitted that JD 
Bester was never a suitable candidate for business rescue, and that claims by 
business rescue practitioners are only paid after payment of all claims arising from the 
costs of the liquidation.  Mr Murray submitted that business rescue practitioners enjoy 
a statutory preference over unsecured claims, before employee claims arising after 
commencement of business rescue proceedings and before post-commencement 
financing charges.  FirstRand Bank argued that business rescue practitioners do not 
enjoy a “super preference” over secured creditors.  The alternative would incentivise 
business rescue practitioners to pursue unmeritorious business rescue.  BASA 
contended that nothing in the Companies Act suggests that the Legislature intended 
to dilute the rights of secured creditors where such expenses are incurred during 
business rescue. 

In a unanimous judgment penned by Khampepe J, the Constitutional Court finds that 
while the application for leave to appeal raised an arguable point of law of general 
public importance, it was not in the interests in justice to grant leave to appeal because 
there were no reasonable prospects of success that the Court would reverse or 
materially alter the decision of the lower court.  In its judgment, this Court considered 
both the plain and purposive readings of the provisions in question.  The Court held 
that there was no doubt that certain anomalies arose in both the interpretations put 
forward by the applicant and the respondents.  While the Companies Act clearly ranks 
business rescue practitioners’ claim for remuneration and expenses before post-
commencement financing and unsecured assets and subjects the practitioner’s 
payment to liquidation; it is not clear whether it extends to liquidation on a plain reading 
of the provisions.  But ultimately, with regard to the context and purpose of the 
Companies Act, the Court found there was no way that the interpretation contended 
for by the applicant would be tenable.  This Court therefore dismissed the appeal and 
made no order as to costs. 

 XXX 

Vengadesan NO and Another v Standard Bank Limited (7415/2017) [2018] 
ZAKZDHC 59 (30 November 2018) 

Business rescue-failure to produce minutes of meeting concerning adopted plan-
rescue set aside 

This is a dispute wherein the applicants, the business rescue practitioner and the 
business in rescue, seek an order directing the respondent (Standard Bank) to make 
payment of funds held in a bank account with the respondent bank. The respondent 
in turn has instituted a counter-application seeking an order that the first applicant file 
a notice to terminate the business rescue proceedings and that the first applicant pay 
the costs of the counter-application. 

Second applicant is a close corporation that provides flooring and tiling services. Its 
sole member is Mr Devanand Hurdayal. In March 2016, the aforesaid member was 
of the opinion that the second applicant was in financial distress but that there were 
reasonable prospects of rescuing the corporation as ascribed in s 128(1)(h) of the 
Companies Act 71 of 2008 (‘the Act’). After the necessary notice was lodged, the first 
applicant was appointed as the business rescue practitioner of the second applicant 
on 4 March 2016.  



After a series of intended meetings, the first applicant sent out a notice of a meeting 
that would be held on 25 May 2016 at Imperative Financial Solutions. The first 
applicant avers that the respondent advised him that it would vote in favour of the 
business plan by proxy, and accordingly the proxy was sent to the respondent’s 
representative, Vinsen Pillay.  

On 19 September 2016 the first applicant sent a letter to the respondent informing it 
that the funds in the second applicant’s account were required for paying creditors 
and to continue trading. The respondent acted in accordance with the instruction. 
However, when a further sum of R1 million was deposited into the second applicant’s 
bank account, the respondent placed a hold on the money and refused to release it. 
First applicant claims that the money is needed for trading and hence should be 
released. 

The application is opposed by the respondent. The respondent contends that the 
business rescue plan has never been approved in terms of s 152 of the Act. 
Respondent denies that all of the known creditors were notified (see “AV3” and 
“VP2”) or that he received a notice as referred to in “AV13”. He requested from the 
first applicant a copy of the minutes of the said meeting. No minutes were filed as 
part of the record when the application was heard. It is this lack of proof that forms 
the basis of the respondent’s opposition to the application. 

The issues that need to be considered are: 

(a) Whether the applicants are entitled to the money in the account held at the 
respondent bank and whether the business rescue plan was approved? 

(b) In terms of the counter-application, whether ss 151, 152 and 153 of the Act 
have been complied with. If not, whether the respondent is entitled to its 
relief? 

[7] In relation to the money that was placed on hold, the respondent relied on “S-
VP3” which is a banking facility agreement entered into by the second applicant and 
the respondent. The overdraft facility as per “S-VP3” was to the amount of 
R1 700 000. The expiry date of the overdraft was 22 June 2015. In terms of clause 
4.2.1.9 of the agreement, the facilities were granted at the respondent’s sole 
discretion, with the following condition attached thereto: 

‘If there is a Material Deterioration in your financial position we may 
immediately suspend or withdraw, without notice to you, all or part of the Limit, 
or Reduced Limit (if applicable), and all amounts owing will immediately 
become due and payable to us.’ 

Respondent dealt with the arranged limit in paras 23 to 26 of the answering affidavit 
and the allegations were not disputed by the applicants. In my view the applicants 
have failed to show that they are entitled to the funds in the account. 

First applicant then relies on “AV6” in support of his contention that the respondent 
agreed to adopt the plan. “AV6” is an email that was sent to the legal representative 
of the respondent on 24 November 2016. Para 2 of the email reads: 

‘Please note that there is no proxy vote from Standard Bank voting against the 
business rescue plan. If Standard Bank was not happy with the plan they were 
given an opportunity to vote against the plan. If Standard Bank did not vote for 



or against the business rescue plan then we can assume that the bank have 
wavered their right to vote.’[12] 

The application and counter-application cannot in this instance be decided in 
isolation.  I have found in the preceding paragraphs that the business rescue plan 
has not be adopted and have given my reasons for rejecting the first applicant’s 
version that there was compliance with s 152 of the Act.  

Once the finding has been made that there was a failure on the part of the first 
applicant to comply with the Act, it follows that the business rescue proceedings 
have to come to an end. In the light of this finding the respondent would be entitled 
to the relief sought. 

[21] Accordingly it is ordered: 

(a) The first and second applicants’ application is dismissed. 

(b) The counter-application succeeds and the first applicant is directed to file a 
notice of the termination of the business rescue proceedings in respect of the 
second applicant, forthwith. 

(c) First and second applicants are directed to pay the respondent’s costs 
jointly and severally, the one paying the other to be absolved.  

 

 

Shiva Uranium (Pty) Ltd (in business rescue) and others 1 v The Companies 
and Intellectual Property Commission and others2 case CT122OCT2018 

Business rescue-appointment of business rescue practitioner-CoR123 forms-
disputed appointments 

NOTE: This matter was heard by the Companies Tribunal, it does give an indication 
as to how CIPC look at “requisitions” lodged in a business rescue, BUT do not try to 
use this as authority, there are shortcomings, for example the power of the CIPC to 
appoint BRP’s was not discussed, this ruling, my opinion, will be taken on review. I 
was also made to understand that there is a motion application pending in this case. 

The company was placed in voluntary rescue by resolution on 20 February 2018 and 
it also resolved that Klopper and Knoop be appointed as BRP. They compiled and 
published a proposed business rescue plan. The plan was to sell the assets and pay 
a dividend to creditors. The meeting for adoption of the plan was postponed. 

The IDC, a major creditor brought an urgent application to have Klopper and Knoop 
removed and replaced by Cloete Murray. CIPC appointed Murray and Monyela as 
BRP’s.  They in turn, per special resolution, appointed Damons as senior BRP. The 
BRP’s were of the opinion that they may pass resolutions as they are effectively the 
board of directors. Murray then resigned as BRP. CIPC queried the appointment of 
Damons based on a possible conflict of interest. 

                                                             
1 K.G. Monyela as second applicant 
2 M M Tayob and E Januarie as second and third respondents, and I Marais and J Marais, 1st and 2nd intervening 
parties, both are employees.  



A CoR123 was filed by an employee to have Tayob and Januarie appointed. But 2nd 
Applicant filed a notice in terms of regulation 168(6) objecting to the Cor123. In terms 
of regulation 168(7) a notice that challenges a filing, has to be removed and is a 
nullity. 

Regulation 168 is based on section 187(4) : Functions of Commission 

(4) The Commission must- 
(a) establish and maintain in the prescribed manner and form- 
(i) a companies register; and 
(ii) any other register contemplated in this Act, or in any other legislation 
that assigns a registry function to the Commission; 
(b) receive and deposit in the registry any documents required to be filed in 
terms of this Act; 
(c) make the information in those registers efficiently and effectively available 
to the public, and to other organs of state; 
(d) register and deregister companies, directors, business names and intellectual 
property rights, in accordance with relevant legislation; and 
(e) perform any related functions assigned to it by legislation, or reasonably 
necessary to carry out its assigned registry functions. 
 
The Tribunal found that the resolution passed and filed by the BRP’s were not at 
fault. The CIPC was at fault by refusing to accept it. 
 
CoR168 was filed on behalf of the applicants, the refusal by CIPC to accept this, was 
irregular. CoR168 was a challenge on the CoR 123 that was filed for the 
appointment of 2nd and 3rd respondents. The Tribunal found that in terms of 
regulation 168(7) a notice that challenges a filing, has to be removed and is a nullity. 
CIPC has no discretion in this regard. 

Held: 1. Refusal to accept and process the filing whereby Damons was appointed , is 
a nullity. 

2. Refusal to accept CoR168 is unlawful and should be set aside. 

3. All respondents (including the intervening parties)  to pay costs, inclusive of two 
counsel. 

Per Tribunal members Sikhitha and Tootla. 

 

In a minority judgment, Prof Delport agreed with the findings and orders made but on 
different grounds. Prof Delport opines that the refusal by CIPC is an administrate 
action where PAJA could find application. This then could be reviewable.  

Prof Delport also opines that regulation 168 has limited applicability: it only looks at 
“identity” and “authority” not at other substantial issues. 

Prof Delport reckons that the BRP did not have authority to file the CoR168 as he 
was the only BRP and there had to be two. But the challenge should have been 
against the CoR123 itself, having been filed by a single director “of the applicant who 



has a board of more than one. On the basis of section 66 of the Act and the common 
law, that appointment was void due to lack of authority…” Prof Delport cited cases 
and referred to Henochsberg on the Companies Act, 2008 at par 250(5). 

Lastly, he mentioned that “filing” is a notice of appointment, which if void, cannot 
cure the defects.  

End-FOR NOW 

 

 
 
 


