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C Rock (Pty) v H.C Van Wyk Diamonds Ltd and Others (2355/2018Â ) [2018] 
ZANCHC 91 (7 December 2018) 

Business rescue-application to intervene by party who is not an affected person-may 
intervene 

Business rescue application where company provisionally liquidated- locus standi of 
liquidators-cited as respondents-may articipate without Master or creditors consent 

Business rescue- application ill-conceived-no reasonable prospect of business 
rescue  

The applicant, C Rock (Pty) Ltd (C-Rock) launched an application on 25 September 
2018 that the 1st respondent, HC Van Wyk Diamonds (Pty) Ltd (VWD), be placed 
under supervision and that business rescue proceedings commence under s 131(1) 
read with s 131(4) of the Companies Act 71 of 2008 (the Act). 

During the latter half of 2016 C Rock brought applications for the liquidation of VWD 
and the companies Saxendrift Mines (Pty) Ltd (Saxendrift) and Rockwell Resources 
RSA (Pty) Ltd (Rockwell RSA), on the basis that the companies could not pay its 
debts.  Provisional liquidation orders were granted in respect of all three companies 
on 23 March 2017. 

Thereafter, during April 2017 three creditors of the companies in provisional 
liquidation Ascot Diamonds (Pty) Ltd (Ascot), Just Tracks and Brenda Barretto 
applied for the companies to be placed under supervision and for business rescue 
proceedings to commence.  The business rescue orders were granted on 18 May 
2017. 

On 21 September 2017, the Standard Bank of South Africa Limited (Standard Bank) 
obtained orders, (i) uplifting the general moratorium on legal proceedings against a 
company in business rescue; and (ii) for the provisional perfection of a notarial 
special and general covering bond held over the movable property of Saxendrift, to 
the value of R12.7 million alternatively R10.7 million. 

The business rescue proceedings in respect of the three companies were 
discontinued on 22 September 2017 pursuant to an application brought by the 
business rescue practitioners, (BRP’s) who simultaneously obtained a further order 
for the provisional liquidation of the companies. 



The three companies have since been in provisional liquidation.  The extended 
return date being during February 2019. 

The 2nd, 3rd, and 4th respondents are the appointed joint provisional liquidators of 
VWD, Rockwell RSA and Saxendrift (the liquidators) in their capacities as such. The 
5th to 68th respondents are cited as the known creditors of VWD. 

On 10 September 2018 the liquidators scheduled an auction at which the mining and 
prospecting rights belonging to VWD and two rights vesting in Saxendrift were sold 
to Bondeo 140 CC (Bondeo) for an amount of R46 million as well as certain 
immovable property for a purchase price of R400 000.00. 

At the same auction the remaining mining and prospecting rights belonging the 
Saxendrift were sold to Rietput Delwery CC (Rietput) for an amount of R14 million. 

The liquidators initially had until 2 October 2018 to confirm or reject the offers 
submitted by the purchasers mentioned in the preceding paragraph.  The launching 
of this business rescue application has had the effect however, in terms of s 131 (6) 
of the Act, that all liquidation proceedings are suspended including the liquidators’ 
ability to sell the assets of VWD, Saxendrift and Rockwell RSA.  The situation has 
now been created where the liquidators cannot accept the offers to purchase the 
property sold at the auction.  After negotiations with Bandeo and Rietput the 
liquidators were however able to extend the period for acceptance of the offer until 
22 October 2018. 

The liquidators, Ascot and Standard Bank oppose the application for business 
rescue.  On 19 October 2018 the liquidators brought an urgent application, 
incorporating their opposing affidavit to the business rescue application, that C-
Rock’s application be heard on an urgent basis and be dismissed with costs.  Rietput 
and Bondeo (henceforth referred to herein as the purchasers) filed an application to 
be heard on the same day to intervene in the business rescue application as 
respondents and as applicants in the urgent application brought by the liquidators. 

On 19 October 2018, the applications were postponed as a whole, to be heard on 24 
and 25 October 2018. 

Application to intervene 

The first order of business on 24 October was the determination of the purchasers’ 
application to intervene, which was opposed by C-Rock.  In short and as I 
understand it C-Rock’s opposition is based on the following: 

Since the purchasers are not affected persons as defined in the Act, they have no 
right to participate in business rescue proceedings as provided for in s 131(3). (The 
Act defines in s 128 thereof an “affected person” as, a shareholder or creditor of the 
company, any registered trade union representing employees of the company and, in 
the case of employees not so represented, then each of those employees or their 
respective representatives.). 

As such the purchasers have to prove a legal interest in the proceedings in order to 
succeed with an application to intervene.  This Mr Lourens for C-Rock argues, the 
purchasers cannot do since the sale had either been suspended together with all 
liquidation proceedings when the business rescue application was issued or the sale 
had lapsed since the due date for the acceptance of the offers has passed – and 



cannot be extended by agreement between the purchasers and the liquidators while 
the business rescue application is pending. 

The business rescue application was launched 4 business days before the due date 
for acceptance of the purchasers’ offers by the liquidators.  Mr Lourens was 
constrained to concede that the timing of the application was not merely co-
incidental but that it was intended to stop the sale of the companies’ assets pending 
the determination of the business rescue application.  C-Rock is of the opinion that 
the prices obtained are too low and prejudicial to C-Rock who is a concurrent 
creditor of VWD to the tune of about R212 million.  There is nothing untoward in this 
approach of course, provided that a proper case for business rescue is made out 
and the application is not an abuse of the process. 

The business rescue application has suspended liquidation proceedings (s131 (6) of 
the Act), which of course includes the sale of the assets of DWD.  Although the 
extended due date for acceptance has passed, Mr Heystek for the purchasers 
informs that the purchasers are willing to accept a late acceptance and to further 
extend the offers to buy the assets.  The liquidators have confirmed in their opposing 
affidavit that they intended to accept the offers.  It seems to me in these 
circumstances that the offers to purchase the assets of DWD have not lapsed since 
it is the offeror’s prerogative whether to extend the due date or not.  See Manna v 
Lotter and Another 2007(4) SA 315 (CPD) paragraph 26. 

The suspension of the sale brought about by the business rescue application does 
not mean that the purchasers have permanently lost all their rights in terms of the 
sales, only that the transactions have been placed on hold, but may be revisited in 
future.  As such the purchasers have in my view a direct and substantial interest in 
the subject matter of this application.  In addition they also bring information to the 
table which is relevant to the determination of the business rescue application. 

That being the case, I granted the application by the purchasers to intervene as 
respondents in the business rescue application and applicants in the urgent 
application. 

Locus Standi 

Mr Lourens for C-Rock contends that the liquidators have no locus standi to 
participate in the business rescue application since, by virtue of s361 (2) of the 
1973 Companies Act, if they are unable to perform their duties, the assets of VWD 
would rest in the Master.  There being no authorisation or directive by the Master for 
the liquidators to oppose the business rescue application, the liquidators have no 
standing in these proceedings. 

S 361(2) reads as follows: 

“in any winding-up of any company, at all times while the office of the liquidator is 
vacant or he is unable to perform his duties, the property of the company shall be 
deemed to be in the custody and under the control of the Master.” 

 S 131(6) of the Act provides for the suspension of “liquidation proceedings” once an 
application for business rescue is made, until the court has adjudicated upon the 
application or the business rescue proceedings end, if the court makes the order 
applied for.  “Liquidation proceedings” in this context has been said in Richter v Absa 
Bank Limited 2015(5) SA 57 (SCA) at paragraphs 9-12, not to alter the significance 



of what is meant by “liquidation” – which historically has been used in the context of 
dissolving a company. Reference is made to Cilliers and Benade; Corporate Law, 
3rd ed at 494 where “liquidation” is described as follows: 

“ . . . The process of dealing with or administering a company’s affairs prior to its 
dissolution by ascertaining and realising its assets and applying them firstly in the 
payment of creditors of the company according to their order of preference and then 
by distributing the residue (if any) among the shareholders of the company in 
accordance with their rights, is known as the winding-up of liquidation of the 
company.” 

24. The function of a provisional liquidator is not to liquidate a company.  His or her 
function is essentially that of a receiver pendente lite, ie to assume control and to 
superintend the administration of the property and affairs of the company pending 
the appointment of the liquidator.   

On an interpretation of “liquidation proceedings” as described in the Richter matter, 
the functions of a provisional liquidator stands unaffected by the suspension of 
liquidation proceedings as per s 131 (6) of the Act.  In my view therefore they have 
not been rendered “unable to perform” their duties in terms of s 361(2) of the 1973 
Act. 

The extended powers in terms of s386 (5) granted to the liquidators by order of Court 
on 27 October 2017 may be a different matter.  These mainly aim to advance the 
winding-up process and are clearly liquidation proceedings as envisaged in s 
131(6).  The normal powers of the (provisional) liquidators are in my view however 
not affected.[1] 

Even if I am wrong in this regard and the custody and control of the companies’ 
assets now rest in the Master, the failure by the liquidators to obtain the requisite 
authority for purposes of litigation is not fatal to the proceedings.  In Patel v Paruk’s 
Trustee 1944 (AD) 569, the Appellate Division held that the fact that the trustee in an 
insolvent estate has not obtained the consent of the Master or the creditors to 
institute legal proceedings on behalf of the estate does not invalidate such 
proceedings.  Similarly in Waisbrod v Potgieter and Others 1953(4) SA 502 (W), 
Ramsbottom J said the following at 507 G-H, 

“I think that the provisions of secs 130(2) (a) and 142(4) were enacted for the 
protection of creditors and contributories and to prevent the assets of the company 
from being squandered in useless litigation.  As between himself and the company 
the liquidator requires to be authorised before he embarks on litigation, and if he 
does so without the prescribed authority the Court may refuse to allow him his costs 
out of the assets of the company and he may have to pay them himself.  But that 
does 

The references in the above quotation are to the 1926 Act but the principle pertaining 
to a liquidator’s authority to litigate remains the same. 

A further argument in relation to the locus standi of the liquidators is that they are not 
affected persons as defined in the Act and therefore have no right to participate in 
the application.  The argument is that the provisions of s 136(4) of the Act cannot 
confer locus standi on the liquidators at this stage since it envisions them becoming 
creditors only upon the conversion to business rescue proceedings, should the 
application be successful.  At present therefore, so the argument goes, the 



liquidators are contingent or prospective creditors – and the Act makes no provision 
for such creditors as affected persons. 

S 136(4) reads as follows: 

“(4) If liquidation proceedings have been converted into business rescue 
proceedings, the liquidator is a creditor of the company to the extent of any 
outstanding claim by the liquidator for any remuneration due for work performed, or 
compensation for expenses incurred, before the business rescue proceedings 
began.” 

29. Whilst it may be that the liquidators do not fall within any of the categories of 
affected persons as defined in the Act, there can be no doubt in my view that an 
application by them to intervene on behalf of the company and in the interest of the 
body of creditors would have been successful.  An application by the liquidators to 
intervene has however been rendered unnecessary by C-Rock itself by citing the 
liquidators as respondents.  As such they are entitled to participate in these 
proceedings as respondents and have the right to oppose the application if they so 
choose.  The suggestion by Mr Lourens that they would only be entitled to report to 
the court on information within their knowledge and which would be of assistance in 
determining the application has no merit.  In such an instance mere service of the 
application on the liquidators would have sufficed, as is provided for under s 131(2) 
(a). 

30. The opposition by C-Rock to the locus standi of the liquidators is nothing else but 
opportunistic and in my view amounts to an abuse of the process. 

31. Ascot claims to be a creditor of VWD in the amount of R259 million arising from 
money lent and advanced to Rockwell RSA and on-lent to VWD and which claim 
against VWD was ceded by Rockwell RSA to Ascot in securitatem debiti.  

32. C-Rock takes issue with Ascot’s status as an affected person on the basis that, 
(i) Rockwell RSA has abandoned its claim against VWD; or (ii) Rockwell RSA’s claim 
against VWD has been subordinated.  Therefore, the argument goes, Ascot is at 
best (based on the subordination scenario) a contingent or prospective creditor of 
VWD. 

 In all of the above circumstances I am of the view that the application for business 
rescue cannot succeed. The application is ill-conceived.  C-Rock has failed to place 
cogent evidence before court to support the existence of a reasonable prospect of 
business rescue and in my view relies purely on conjecture and speculation. 

In the circumstance the following orders are made: 

a) The business rescue application is dismissed. 

b) The applicant is to pay the costs of the application in the following manner: 

(i) The costs of the 2nd, 3rd and 4th Respondents (the joint provisional liquidators) on 
the scale as between attorney and client; 

(ii) The costs of Diacore South Africa (Pty) Ltd trading as Ascot Diamonds and 
Standard Bank of South Africa Limited on the party and party scale; and 

(iii) The costs of the application to intervene by Bandeo 140 CC and Rietput Delwery 
CC (the intervening parties) on an opposed basis. 



 

 
REEZEN LTD v EXCELLERATE HOLDINGS LTD AND OTHERS 2018 (6) SA 571 
(GJ) 
 
Company — Shares and shareholders — Shareholders — Approval for issuing 
of shares — Provision requiring shareholder consent where voting power of issued 
shares will exceed 30% of shares currently in class — Transaction in violation of 
provision void even where board was bona fide and shares sold and issued for 
adequate consideration — Companies Act 71 of 2008, s 41(3). 
 
Section 41(3) of the Companies Act 71 of 2008 gives boards the power to 
issue shares without shareholder approval up to a maximum of 30% of the voting 
power of all shares in a class. It protects shareholders against excessive or 
impermissible dilution of their shareholdings by the issue of shares or the conclusion 
of a series of transactions that would result in the breach of the 30% limitation, in 
which event shareholder consent was required. 
Company A concluded a share sale and subscription agreement with Company B. It 
created a cluster of shareholders that could control Company A and resulted in a 
significant dilution of minority shareholding from 66% to 46% of the total issued 
voting shares in the company (see [13]). One of the existing shareholders, Company 
C, sought an order that the sale and issue of shares be set aside on the ground that 
the share sale and subscription agreements were concluded in contravention of s 
41(3). Company C argued that the sale and subscription transactions constituted a 
'series of integrated transactions' as intended in s 41(3) and that the correct moment 
for calculating the 30% restriction in respect of the new shares issued as a result of 
those transactions was the moment immediately before the conclusion of the 
agreement.  
Held 
A transaction in violation of s 41(3) should be visited with the sanction of voidness for 
it to serve its purpose of protecting the shareholders (see [25]). The sale of shares 
and subscription agreements, which had resulted in the issuance of shares making 
up 33,2% of the voting power of the shares held by Company A's shareholders 
immediately before the transactions, would therefore be declared void (see [19] – 
[20]). The share sale and subscription agreement would be declared void even 
though the directors had exercised their powers bona fide and for a proper purpose 
(in casu to facilitate the acquisition of shares by a BEE partner of Company A), and 
the shares were sold and issued for adequate consideration. A contrary finding 
would result in the endorsement of the very situation that the legislature sought to 
prevent.  
 

GCC Engineering (Pty) Ltd and Others v Maroos and Others (901/2017) [2018] 
ZASCA 178 (3 December 2018) 

Business rescue-s 131(6) of the Companies Act 71 of 2008 -application for business 
rescue proceedings- does not terminate the office of provisional liquidators nor does 
it result in the assets and management of the company in liquidation re-vesting in the 
directors of the company in provisional liquidation. 



Liquidators-provisional joint liquidators-extension of powers- s 386(4)(a) of the 1973 
Act -to oppose the application instituted by the applicants  

This is an appeal against the judgment and some of the orders granted by the 
Gauteng Division of the High Court, Pretoria (per Fabricius J) on 15 June 2017 at the 
instance of the first, second and third to sixty first respondents herein. 

The first to fourth appellants were granted leave to appeal to this court by the court a 
quo. The fifth and sixth appellants were not parties to the proceedings in the court a 
quo. After the judgment of the court a quo, the fifth respondent launched an 
application to intervene as a respondent in the court a quo and as a co-appellant. On 
2 August 2017 the court a quo granted the fifth appellant leave to intervene and 
leave to appeal. The sixth appellant was granted leave to intervene in the appeal by 
this court. 

The first respondent was the director and the sole shareholder of the first appellant. 
The first appellant was established in 1994, initially as a close corporation and during 
2012 it was converted into a company with limited liability. In 2013 the company 
experienced serious financial problems. In 2016 after realising that the business was 
ailing and would not survive, due to its financial difficulties, a business rescue 
application was launched and an order was granted. The first appellant herein was 
subsequently placed in business rescue and Mr Gerhard Vosloo was appointed as 
the provisional business rescue practitioner. 

[5] On 6 April 2017 Mr Vosloo launched an application wherein he sought an order 
that the business rescue proceedings with regard to the first appellant be terminated 
and that the first appellant be placed under liquidation in terms of s 141(2)(a)(ii) of 
the Companies Act 71 of 2008 (the Act). In his founding affidavit in support of his 
application, Mr Vosloo stated that the proceedings should be terminated as there 
was no longer a reasonable prospect that the first respondent would be rescued. On 
3 May 2017 an order placing the first appellant under a provisional winding-up order 
in the hands of the Master of the High Court was granted. On 15 May 2017 the 
Master appointed the provisional joint liquidators, who after their powers were 
extended, as contemplated in s 386(4)(f) of the Companies Act 61 of 1973 (the 1973 
Act), suspended the company’s business for operational reasons on 18 May 2017. 

[6] On 30 May 2017 the first respondent served and filed an urgent application. In the 
said proceedings he sought an order and the relevant parts thereof read as follows: 

‘2 That Mr Etienne Naude be appointed as manager of the first respondent, 
with full powers and capacity of a board of directors of a company, to manage 
the first respondent from date hereof until date of finalization of a business 
rescue application for the business rescue of the first respondent currently 
pending. 

3. That Mr Etienne Naude be ordered to provide the court hearing the 
business rescue application with a full report of his management of the 
company over the interim period, with specific reference to the possibility of 
the first respondent being rescued as a result of business rescue proceeding.’ 

[7] On 6 June 2017 the first to fourth appellants served and filed a counter-
application. In the counter-application they sought an order that their powers as 
provisional joint liquidators be extended to the extent that they be authorised in terms 
of s 386(4)(a) of the 1973 Act to oppose the application instituted by the applicants in 



the court a quo. Furthermore they sought an order authorising them as provisional 
joint liquidators, on behalf of the company in liquidation, to oppose the application 
launched by the applicants.  

[8] On 15 June 2017 the court a quo granted the appellants an order authorising 
them to oppose the application and to sign and file all necessary affidavits. The court 
a quo further granted the orders mentioned in paragraph 3 above. It reasoned that 
since liquidation proceedings that have already commenced are suspended by an 
application for business rescue in terms of s 131(6) of the Act, the powers of the 
liquidators are suspended and control of the assets of the company ‘falls under the 
Master in accordance with the provisions of s 131(2)’. If the particular company 
trades, and the powers of the liquidators are suspended, so the court held, the 
Master cannot assume the powers of the previous directors, which then ‘are re-
vested with the particular directors to control and manage the company pending 
determination of the pending business rescue application’. 

[9] The main issues to be considered in this appeal are the following: 

(a) Whether the appointment and the powers of the duly appointed provisional 
joint liquidators are suspended in terms of s 131(6) of the Act 71 of 2008.   

(b) Whether the control and management of the property of a company 
already placed in liquidation by a court order, can validly and legally be re-
vested in the director of that company. 

(c) Whether the Master has any role to play in business rescue proceedings. 

[10] Section 131(6) of the Act reads as follows: 

‘If liquidation proceedings have already been commenced by or against the 
company at the time an application is made in terms of subsection (1), the 
application will suspend those liquidation proceedings until- 

(a) the court has adjudicated upon the application; or 

(b) the business rescue proceedings end, if the court makes the order 
applied for.’ 

[11] The functions of a provisional liquidator are essentially to take physical control 
and to manage the administration of the property and affairs of the company pending 
the appointment of a liquidator. In Jansen van Rensburg NO & another v Cardio-
Fitness Properties (Pty) Ltd & others [2014] JOL 31979 (GSJ) para 43 Kgomo J, 
correctly, remarked that the responsibilities of the provisional liquidators are 
essentially to take physical control of and to superintend the administration of the 
insolvent company’s property and affairs pending the appointment of a permanent 
liquidator. At paragraph 58 the learned Judge stated that s 131(6) of the Act does not 
affect the appointment of provisional liquidators. 

[12] In Knipe & another v Noordman NO & others 2015 (4) SA 338 (NCK) the court 
also dealt with the effect of s 131(6). At paragraph 24 Mamosebo AJ said that the 
legislature did not intend to create a situation where the provisional liquidators would 
be disempowered to carry out their function. The learned Judge further said that the 
provisional liquidators cannot be hamstrung by the business rescue application. 



[13] It is not the responsibility of the provisional liquidators to wind up the company, 
although under certain circumstances a provisional liquidator can, in terms of s 
386(4)(f) request the Master or the court to extend their powers. 

[14] In Richter v ABSA Bank Ltd [2015] ZASCA 100; 2015 (5) SA 57 (SCA) para 18, 
Dambuza AJA said: 

‘[F]or these reasons a proper interpretation of “liquidation proceedings” in 
relation to s 131(6) of the Act must include proceedings that occur after a 
winding-up order to liquidate the assets and account to creditors up to 
deregistration of a company.’ 

[15] Section 131(6) of the Act does not change the status of the company in 
liquidation nor does it suspend the court order that placed the company under 
liquidation in the hands of the Master in terms of s 141(2)(a)(ii) of the Act. The 
appointed provisional joint liquidators must proceed with their duties and functions to 
protect the assets of the company for the benefit of all the creditors of the company. 

[16] Successful liquidation proceedings constitute a complete process by which a 
company is brought to an end and the liquidation process culminates in the 
dissolution of the company up to its deregistration (See Richter v ABSA Bank at 
60D). 

[17] In terms s 131(6) of the Act, it is liquidation proceedings, not the winding-up 
order, that is suspended. What is suspended is the process of continuing with the 
realisation of the assets of the company in liquidation with the aim of ultimately 
distributing them to the various creditors. The winding-up order is still in place; and 
prior to the granting or refusal of the business rescue application, the provisional 
liquidators secure the assets of the company in liquidation for the benefit of the body 
of creditors. 

[18] In Rentekor (Pty) Ltd & others v Rheeder and Berman NNO & others 1988 (4) 
SA 469 (T), the court granted a winding-up order. Some of the respondents were 
granted leave to appeal to the full court and when granting leave to appeal, the court, 
directed that rule 49(11) of the Uniform Rules was applicable. The effect thereof was 
that the operation of the winding up order was suspended. In his judgment Kriegler J 
at 504G said that ‘[t]he liquidator’s appointment and their powers and duties were 
suspended, as were all the other consequences of winding-up. Suspended means 
lifted, removed but subject to future reimposition’. The facts of that case are 
distinguishable. In the present matter, the winding-up order still stands. There is no 
appeal pending against the winding-up order. 

[19] I find that the appointment, office and powers of the provisional liquidators are 
not suspended. In s 131(6) the legislature used the word ‘suspend’ and which not 
mean termination of the office of the liquidator. In my view the term ‘liquidation 
proceeding’ refers only to those actions performed by a liquidator in dealing with the 
affairs of a company in liquidation in order to bring about its dissolution. What is 
suspended is the process of winding-up and not the legal consequences of a 
winding-up order. 

[20] The next question is whether the control and management of the company 
already placed in winding-up by the court order, can validly be re-vested in the 
director of that company. Section 361(1) and (2) of the 1973 Act read as follows: 



‘1. In any winding-up by the Court all the property of the company concerned 
shall be deemed to be in the custody and under the control of the Master until 
a provisional liquidator has been appointed and has assumed office. 

2. In any winding-up of any company, at all times while the office of the 
liquidator is vacant or he is unable to perform his duties, the property of the 
company shall be deemed to be in the custody and under the control of the 
Master.’ 

[21] In Secretary for Customs and Excise v Millman NO 1975 (3) SA 544 (A) at 
552H, Botha JA said ‘[u]pon the compulsory winding-up of a company its directors 
cease to function as such . . . and they are, therefore, deprived of their control on 
behalf of the company of the property of the company which is then deemed to be in 
the custody or control of the Master or liquidator’. As stated earlier the order placing 
the company under winding up is still in place and has not been set aside. On the 
granting of the winding-up order, the directors of the company cease to function as 
directors and the property of the company falls under the control of the Master or the 
appointed liquidators. The directors of the company in liquidation have been stripped 
of their control and management of the company placed in winding-up by the court. 
There is no legal provision either statutory or at common law that sanctions the re-
vesting of control and management of the company in liquidation to the director of 
the said company. 

[22] The other question that needs attention is whether the Master has any role to 
play in business rescue proceedings. As stated earlier the sixth appellant was not a 
party to the proceedings in the court a quo. In their notice of motion in the court a 
quo the applicant never sought any order which had any impact or effect on the sixth 
appellant. In their founding and replying affidavits the applicants did not set out any 
facts which justified the granting of an order requiring the sixth appellant to perform 
any functions or duties. The sixth appellant, (the Master) has a direct and substantial 
interest in the order granted by the court a quo. In Molusi & others v Voges NO & 
others [2016] ZACC 6; 2016 (3) SA 370 (CC) para 28, Nkabinde J said ‘[t]he 
purpose of pleadings is to define the issues for the other party and the Court. And it 
is for the Court to adjudicate upon the disputes and those disputes alone’. The court 
a quo granted an order which was not sought by any of the parties and consequently 
denied the sixth appellant an opportunity to be head prior to the granting of an order 
under consideration. 

[23] The order of the court a quo required the sixth appellant to hold security for the 
performance of the duties by a manager having the same powers as a board of 
directors in a company. It also required the sixth appellant to monitor the utilisation or 
disposal of the assets of the company by the manager appointed by the court. The 
sixth appellant is a creature of statute and may perform only those duties and 
functions empowered by the enabling legislation. The sixth appellant exercises 
control and supervision over the winding-up, liquidation and sequestration 
processes, including rehabilitation of the insolvent and the deregistration of the 
company. The Master has no powers to deal with a ‘manager’ appointed by the court 
or the business rescue practitioner. The appointment of the ‘manager’ by the court a 
quo falls outside the scope of the winding-up, liquidation and sequestration 
processes. There is also no statutory provisions that permits the appointment of a 
‘manager’ in these circumstances. Consequently paragraph 3 of the court a quo’s 
order was incorrect. 



[24] The respondents were not represented in this appeal nor did they serve a notice 
to abide. On 11 October 2018, on instruction of the presiding judge, the Chief 
Registrar of this court sent a letter to the respondents attorneys asking them to 
indicate promptly whether they were opposing the appeal and if so to file the heads 
of argument immediately. By way of correspondence dated 25 October 2018, 
addressed to the parties, the Chief Registrar advised the parties that the respondent 
must indicate to the court what they intend to do, failing which an adverse cost order 
might be made against them. The respondents failed to advise the court about their 
attitude to the appeal despite the correspondence dispatched to them by the Chief 
Registrar. In my view this court must express its disapproval with the respondents’ 
conduct. The respondents failed to indicate to this court their attitude to the appeal. 
The conduct of the respondents in this respect is unacceptable. 

[25] As a result of the failure of the respondents to participate in this appeal, at the 
request of the presiding Judge, Mr L M Spiller prepared heads of argument and 
appeared as amicus curiae. His assistance is appreciated. 

[26] For the reasons mentioned here above I make the following order. 

1. The appeal is upheld. 

2. The first and second respondents are ordered to pay the costs of this 
appeal on an attorney and client scale including the costs of two counsel 
where so employed, jointly and severally, the one paying the other to be 
absolved. 

3. Paragraphs 2 to 6 of the order of the court a quo are set aside and 
substituted with the following: 

‘(a) The application is dismissed. 

(b) The first and second applicants are ordered to pay the costs of the 
application, and the costs of the counter-application, jointly and 
severally, the one paying the other to be absolved.’ 

 
Standard Bank of South Africa Limited v Master of the High Court, Eastern Cape, 
Port Elizabeth and others [2018] 4 All SA 871 (ECP) 
Company law – Winding up of company – Liquidators – Role and duties – Section 394 
of the Companies Act 61 of 1973 prescribes the manner in which the banking and 
investment of funds of a company in liquidation are to be dealt with. 
The applicant (“Standard Bank”) sought the review and setting aside of the decision 
of the first respondent (the “Master”) regarding the payment to the second respondent 
(Lionel Shrosbree) of a commission on the investment of certain funds of a company 
in liquidation, and ancillary relief. 

The company (“Mario Levi”) was finally wound-up in April 2014. The Master 
convened the first meeting of Mario Levi’s creditors and members, as contemplated 
in section 364 of the 1973 Companies Act, on 21 May 2014, at which meeting the third 
respondent (Gary Shrosbree) was appointed as one of the liquidators, together with 
the fourth respondent (Ms Pay) and fifth respondent (Mr Petersen). The sixth 
respondent (Ms Moodliar) was also appointed as one of the joint liquidators on 13 
August 2014 Prior to her appointment, the administration of Mario Levi’s liquidation 



process was led by Gary Shrosbree. Ms Moodliar subsequently brought an investment 
of certain funds of Mario Levi with the seventh respondent (“PW Harvey”) to the 
attention of Standard Bank. The latter became concerned as to, inter alia, the propriety 
of this arrangement as well as other aspects relating to the administration of Mario 
Levi, Standard Bank formally applied to the Master to convene an enquiry to 
investigate, inter alia, whether commission was being earned on the investment of 
Mario Levi's funds with a private investment company. Gary Shrosbree, in his official 
capacity, had invested the said funds of Mario Levi in a corporate saver account with 
Nedbank, through the agency of PW Harvey on or about 30 June 2014. PW Harvey 
invested, as part of its business, funds placed with it on behalf of its clients with certain 
financial institutions, including Nedbank, and charged a fee, alternatively received a 
commission, for that service from Nedbank. PW Harvey had, at all material times, had 
an arrangement with Lionel Shrosbree in terms of which Lionel Shrosbree would 
receive a referral commission for any investments referred by him to PW Harvey. The 
arrangement was in terms of an oral agreement which included an entitlement to 
commission on all funds invested by Gary Shrosbree with PW Harvey. 

Standard Bank contended that the nett interest rate earned on the corporate saver 
account at the time that the funds of Mario Levi were invested with Nedbank was 
significantly lower than the interest rate offered by similar investments by other 
financial institutions. Its complaint was that the investment of the funds of Mario Levi 
with PW Harvey on the basis set out above resulted in the unlawful payment of fees 
and/or charges out of the funds of Mario Levi; and the payment of the funds of Mario 
Levi to a third party (Lionel Shrosbree) who had no lawful entitlement thereto. 

In response to Standard bank’s complaint, the Master conducted an investigation 
and issued a ruling that Lionel Shrosbree was not liable for the repayment of the 
commission paid to him by PW Harvey. 
Held – Dispute was predicated on the suspicion on the part of Standard Bank that 
Gary Shrosbree had earned a secret referral commission or kickback from PW Harvey 
as a result of the investment made by Gary Shrosbree with Nedbank through the 
agency of PW Harvey. The essence of the dispute was whether or not the payment to 
Lionel Shrosbree of a portion of the interest earned on the funds of Mario Levi which 
had been invested with PW Harvey was lawful. 

The object of the provisions of the Companies Act 61 of 1973 relating to winding-up, 
which provisions continue to apply in terms of item 9 of Schedule 5 to the Companies 
Act 71 of 2008, is to ensure a fair distribution of the company’s assets among its 
creditors in the order of their preference. The effect of a winding-up order is to establish 
a concursus creditorum and once the law takes control of the estate, the rights of the 
general body of creditors have to be taken into consideration on a fair and equal basis. 
Included in the duties of a liquidator is the fiduciary duty not to make a secret profit or 
receive a kickback resulting from investments made by the liquidator. The liquidator 
must act with reasonable care in discharging his duties, whether the winding-up is 
compulsory or voluntarily. 

Section 394 of the 1973 Companies Act prescribes the manner in which the banking 
and investment of funds of a company in liquidation are to be dealt with. In terms 
thereof, a liquidator is obliged to open a current account in the name of the company 
in liquidation. In addition, he may also open a savings account in the name of the 
company. The savings account is meant to be in addition to, and not instead of, the 



current account. All funds received by the liquidator on behalf of the company must be 
deposited into the current account and funds deposited in the savings account can be 
only those which have been transferred from the current account and which are not 
immediately required for the payment of any claims against the company. In addition 
to a savings account the liquidator may also place funds in a current account on an 
interest-bearing deposit with a banking institution, if such funds were not immediately 
required for the payment of any claims against the company. 

The proposition on behalf of Gary Shrosbee that the corporate saver account was, 
for all intents and purposes, a current account in terms of section 394(a) was incorrect, 
and ignored the fact that he did in fact operate a current account in the name of the 
liquidated estate. None of Mario Levi’s creditors or disbursements in the liquidation 
was paid from the corporate saver account. The corporate saver account was 
therefore a savings account for surplus funds, and not a current account. The Court 
found further that Gary Shrosbree opened the corporate saver account with Nedbank, 
through the agency of PW Harvey, in terms of section 394(1)(b), alternatively section 
394(1)(c) of the 1973 Act. 

The next question was whether or not the manner in which Gary Shrosbree carried 
out his obligations as a liquidator, in relation to the corporate saver account, was 
tainted with illegality. The critical facts were that Gary Shrosbree operated a current 
account in the name of Mario Levi, and also opened a corporate saver account in the 
name of Mario Levi. He transferred funds into the corporate saver account from the 
current account. He did not, on the evidence, withdraw any money from the corporate 
saver account otherwise than by way of a transfer of the funds to the current account. 
The agency fees payable to PW Harvey were deducted directly from the corporate 
saver account. While there was no need for the agency fees to be accounted for in the 
liquidation accounts of Mario Levi, the fact that the payments were reflected on the 
investment register of the corporate saver account was indicative of a full disclosure 
on the part of PW Harvey in relation to the corporate saver investment. That led to the 
conclusion that Gary Shrosbree complied with his obligations in terms of the provisions 
of section 394. 

Finally, the Court considered whether or not PW Harvey was legally entitled to earn 
an agency fee from Nedbank. Section 1(1) of the Banks Act 94 of 1990 recognises 
circumstances in which a bank may act through a duly appointed agent. It followed 
that such an agent would be entitled to an agency fee. The Court confirmed that there 
is nothing wrong with the investment of funds through investment houses that charge 
administration fees for their services rendered. 

Standard Bank having failed to prove any reviewable error on the part of the Master, 
its application was dismissed. 

 

END-FOR NOW 


