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Vengadesan NO and another v Standard Bank Limited [2018] JOL 40629 (KZD) 

 
Business rescue – Business rescue plan – Approval of – Requirements-no minutes 
of meetings available! 

The second applicant was a close corporation (CC) whose sole member was of the 
opinion that although the CC was in financial distress, there were reasonable 
prospects of rescuing it as contemplated in section 128(1)(h) of the Companies Act 71 
of 2008. The first applicant was appointed as the business rescue practitioner of the 
CC on 4 March 2016. 

In September 2016, the first applicant sent a letter to the respondent bank informing it 
that the funds in the second applicant’s account were required for paying creditors and 
to continue trading. The respondent acted in accordance with the instruction. However, 
when a further sum of R1 million was deposited into the second applicant’s bank 
account, the respondent placed a hold on the money and refused to release it. First 
applicant claimed that the money was needed for trading and hence should be 
released. However, the bank contended that the business rescue plan was never 
approved in terms of section 152 of the Act. 

Held that the development and approval of a business rescue plan is dealt with in 
terms of section 150(1) to 150(5) of the Act. An analysis of the subsections shows that 
sufficient information needs to be provided so as to enable the creditors to make 
informed decisions. 

No minutes of any meeting or the outcome of such meeting were put up in support of 
the first applicant’s contention that the business rescue plan was approved at a 
meeting of creditors. Section 152 of the Act requires that a formal meeting is held 
where various stakeholders, namely employees and known creditors, will have an 
opportunity to address the meeting, exercise their rights to vote or request an 
adjournment of the meeting so that a revised plan may be presented if needed. 
Detailed minutes are therefore required to show statutory compliance. None of that 
was submitted by the first applicant. The main application was dismissed. 



A counter-application by the bank succeeded and the first applicant was directed to 
file a notice of the termination of the business rescue proceedings in respect of the 
second applicant. 
 

Recycling and Economic Development Initiative of South Africa v Minister of 
Environmental Affairs and a related matter [2019] JOL 40731 (SCA) 

Winding-up- application to wind up solvent companies in terms of s 81 of Companies 
Act 71 of 2008 (the 2008 Act); whether Minister of Environmental Affairs may invoke 
s 157(1)(d) of the 2008 Act for standing in the public interest – whether ex parte 
proceedings and failure to disclose material facts warrants discharge of provisional 
orders – whether just and equitable for companies to be wound up.  

ORDER On appeal from: Western Cape Division of the High Court, Cape Town 
(Henney J sitting as court of first instance): judgment reported sub nom Minister of 
Environmental Affairs v Recycling and Economic Development Initiative of South 
Africa NPC 2018 (3) SA 604 (WCC). The following order is made in case no’s 
1260/2017 and 188/2018: (a) The appeal succeeds with costs including the costs of 
two counsel. (b) The order of the court a quo on 15 September 2017 finally winding 
up the appellant (Redisa) is set aside and replaced with the following: ‘The order of 1 
June 2017, placing the respondent (Recycling and Economic Development Initiative 
of South Africa) under provisional liquidation is discharged and the Minister’s 
application is dismissed with costs, including the costs of two counsel.’ The following 
order is made in case no’s 1279/2017 and 187/2018: (a) The appeal succeeds with 
costs including the costs of two counsel. (b) The order of the court a quo on 15 
September 2017 finally winding up the appellant (KT) is set aside and replaced with 
the following: ‘The order of 8 June 2017 placing the respondent (Kusaga Taka 
Consulting (Pty) Ltd) under provisional liquidation is discharged and the Minister’s 
application is dismissed with costs, including the costs of two counsel.’ 

Emvest Agricultural Corporation (Mauritius) Ltd v Superior Macadamias (Pty) 
Ltd and Others (43756/2016, 43734/2016, 43755/2016, 43757/2016) [2019] 
ZAGPPHC 2 (29 January 2019) 

Winding-up application-bona fide dispute-Badenhorst rule-lack of averments for bona 
fide dispute 

The applicant applies for a provisional liquidation order against each of the 
respondents under separate case numbers. The respondents oppose the relief 
sought on the premises that a bona fide dispute exists in respect of each of the 
alleged debts on reasonable grounds.  In that regard, the respondents bear the 
onus.   

In the present instances the respondents have merely denied the existence of the 
debt.  It is further to be noted that none of the respondents have alleged that the 
relevant respondent is otherwise solvent and is in fact still trading.  The absence of 



such statement is not to be ignored.From the return of service at the principle place 
of business, it appears that the respondents have closed down and no business is 
conducted therefrom. 

Held: The respondents be placed under provisional winding-up.  

COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE v EXECUTORS, 
ESTATE ELLERINE 2019 (1) SA 111 (SCA) 
 
Company — Shares and shareholders — Shareholders — Variation of rights — What 
constitutes — Decrease in value of ordinary shares when preference shares converted 
to ordinary shares — Not constituting variation of rights. 
 
Paragraph 40(1) of sch 8 to the Income Tax Act 58 of 1962 provides that 'a 
deceased person is treated as having disposed of his/her assets . . . for an amount 
received or accrued equal to the market value of those assets at the date of the 
person's death'; and para 31(3) that the market value of shares in an unlisted 
company is equal to the price it would 'obtain upon the sale of the shares between a 
willing buyer and a willing seller dealing at arm's length in an open market'. 
This case, an appeal to the Supreme Court of Appeal against a Tax Court decision, 
concerned a dispute over the market value of certain preference shares held by the 
deceased upon his death. The Commissioner assessed the respondent deceased 
estate's liability for capital gains on the basis of its market value as ordinary shares. 
This on the basis that the deceased was entitled, by using his voting power, to 
convert his preference shares to ordinary shares. 
In the Tax Court the only issue was whether the rights that attached to the 
preference shares, and which entitled the holder thereof to convert them, should be 
taken into account in the determination of the market value. The Tax Court agreed 
with the executors that the terms of a special condition in the company's 
memorandum of incorporation, read together with its articles of association, 
precluded the deceased from converting preference shares to ordinary shares, and 
that they should therefore be valued equal to their nominal value. The SCA 
disagreed. It held that, on a proper interpretation of the company's articles of 
association and memorandum as amended, the deceased was entitled to convert 
the preference shares to ordinary shares.  
The SCA also rejected the executor's argument that dilution in the value of ordinary 
shares, caused by the conversion of preference shares to ordinary shares, 
amounted to variation of the rights associated with the ordinary shares. (Under the 
company's articles of association, approval by 75% of the holders of ordinary shares 
was required for a variation of rights.) It held, following English case law, that a 
variation of rights occurred when the rights attaching to the shares were varied, not 
when they became commercially less valuable. (At [34] – [36].) 
The appeal was accordingly upheld, and the Tax Court's order replaced with the 
following: 
   'The deceased was entitled, on the date of his death, to convert the preference 
shares to ordinary shares and the preference shares must be valued, for the 
purposes of para 40 read with para 31(3) of the eighth schedule to the Income Tax 
Act, on this basis.' 
 



DE VILLIERS AND OTHERS v GJN TRUST AND OTHERS 2019 (1) SA 120 (SCA) 
 
Company — Dissolution — Application for order declaring dissolution void — Notice 
of application — Order granted in absence of appellants — Appellants seeking 
rescission of order under rule 42(1)(a) on grounds erroneously made because notice 
not given to them — Ambit of s 420 of old Companies Act, and effect and purpose of 
order avoiding dissolution of company, considered — Rescission refused, given 
appellants' lack of locus standi in that they were not affected by s 420 order — 
Companies Act 61 of 1973, s 420. 
 
The appellants in the present matter were Mr De Villiers; the Cape Veterinary 
Wholesalers CC (the CC), of which Mr De Villiers was the sole member; and the 
Francois de Villiers Share Trust (the Share Trust), of which Mr De Villiers was a 
trustee. Mr De Villiers and the CC were creditors of the company Cape Animal 
Health Brokers (Pty) Ltd (the company). The Share Trust was the sole shareholder 
of the company. The company was liquidated (in terms of an order obtained at the 
instance of Mr De Villiers in the High Court, Cape Town), and afterwards dissolved in 
terms of s 419 of the Companies Act 61 of 1973 (the Act). Subsequently, the first 
respondent, the GJN Trust, also a creditor of the company, successfully sought an 
order in the High Court (Cape Town) declaring the dissolution of the company to 
have been void in terms of s 420 of the Act, on the grounds of impropriety on the part 
of the appellants. 
In the court a quo the appellants sought the setting aside of the s 420 order, in terms 
of rule 42(1)(a), on the grounds that it had, erroneously, been made without any 
notice to any of them. The court a quo refused such rescission application. This is 
the appellants' appeal to the Supreme Court of Appeal against such refusal. The 
critical question for decision, the SCA found, was whether the appellants had 
established locus standi to bring an application under the rule, ie had they a legal 
interest in the subject-matter of the action or application which could be prejudicially 
affected by the order in that action or application? In answering this question, the 
court considered relevant background, in particular the ambit of s 420 of the Act, and 
the purpose and effect of an order granted in terms of s 420 of the Act. 
Held, that s 420 of the Act provided a court with the discretion to avoid the 
dissolution of a company in any circumstances where the interests of justice 
warranted such a cause. The discretion was wide, and defied precise definition.  
Held, further, that the effect of an order under s 420 was to revive the company and 
to restore the position that existed immediately prior to its dissolution. Thus, the 
company was recreated as a company in liquidation, with the rights and obligations 
that existed upon its dissolution. Property of the company that passed to the state as 
bona vacantia was automatically revested in the company by operation of law. An 
order under s 420 was only retrospective in this sense and did not validate any 
corporate activity of the company which may have taken place during the period of 
its dissolution. The effect of an order in terms of s 420 had therefore to be contrasted 
with the effect of the reinstatement of a company in terms of s 82(4) of the 
new Companies Act after its deregistration by the Companies and Intellectual 
Property Commission in terms of s 82(3) thereof. The steps taken during the prior 
liquidation, up to the time of dissolution, stood. (See [14].) There would be no 
reopening of the confirmed first and final liquidation and distribution account in terms 
of which distribution had already taken place (contrary to that argued by the 
appellants). 



Held, further, that it was clear that the purpose of a s 420 application was to enable 
an investigation aimed at distribution of assets not dealt with in the confirmed 
account, and to enable liquidators to deal with further assets of the company.  
 
Held, accordingly, that the court had to reject the appellants' argument that the s 420 
order adversely affected their interests in that they were not afforded the opportunity 
to respond to the serious allegations of impropriety that had been made in the s 420 
application. Although the purpose of the s 420 application was to enable the 
liquidators to claim from the appellants, the subject-matter of that application was the 
restoration of the dissolved company to a company in liquidation and not the 
enforceability of the alleged claims against the appellants. The prosecution of these 
claims would no doubt take place by due process, during which the appellants would 
be afforded the full opportunity to protect their rights. Thus, no legal interests of the 
appellants were adversely affected by the s 420 order. (See [25].) 
Held, accordingly, that the appeal had to be dismissed  
 

Tayob and another v Shiva Uranium (Pty) Ltd (in business rescue) and  others 
86673/2018 North Gauteng High Court2 

Business rescue-appointment of business rescue practitioner-CoR123 forms-
disputed appointments- administrative in nature and subject to judicial review-board 
of directors are still functional after appointment of BRP. 
 

 An urgent application was brought by the applicants against the respondents in 
terms of the provisions of Rule 6 (12) of the Uniform Rules of Court wherein the 
applicants seeks relief in the following; 1.1. That the sixth Respondent be interdicted 
from implementing, enforcing and/ or adhering to the order contained in paragraph 
52 of the Companies Tribunal of the Republic of South Africa's decision, dated 27 
November 2018 pending the determination of an application in terms of which;1.2. 
The Companies Tribunal of the Republic of South Africa's decision dated 27 
November 2018 is reviewed and set aside, and 1.3. A declaratory order in terms of 
section 21(1) (c) of the Superior Courts' Act, 10 of 2013 declaring the applicants and 
the second respondent the duly and lawfully appointed business rescue practitioners 
of the first respondent. 1 .4. That the applicants are ordered to institute the 
application referred to above within 10 days of the granting of the order. 

2 1.5. That costs be costs in the business rescue of the first respondent. in 
the alternative costs be borne by any party who opposes relief sought. 
2. This application is only opposed by the first to the third respondents 
(hereinafter "respondents"). 
 
BACKGROUND 
On 20 February 2018, the first respondent 's board of directors adopted a 
resolution in terms of section 129 ( J) of the Companies Act 71 of 2008 
(the "Act") to voluntarily place the first respondent under supervision 
beginning business rescue proceedings.The first respondent is a large company as 
defined in Regulation 127 of the Companies Regulations, 2011 (the "Regulations"). 
                                                             
2 The ruling by the Companies Tribunal was discussed in Updates, November 2018. 



On 23 March 2018 the Industrial Development Corporation ("JDC") as 
creditor and effected person of the first respondent, brought an urgent 
application in this Court in terms of section 130 (1) (b) of the Act to 
remove Louis Klopper and Kurt Knoop as joint business rescue 
practitioner of the first respondent and appoint Cloete Murrary as the 
business rescue practitioner of first respondent. 
On l June 2018 the sixth respondent appointed the second respondent as 
joint business rescue practitioner together with Cloete Murray of the first 
respondent. On 18 Septembcr 2018 Cloete Murray and second respondent 
appointed the third respondent as additional business rescue practitioner of the first 
respondent and submitted the sixth respondent with a Form CoR 123.2 
with a resolution and confirmation by the third respondent that he complies with the 
requirements as set out in section 138 of the Act. 
On 18 September 2018 Cloete Murray resigned as first respondent's business 
rescue practitioner. On 24 September 2018, George Pieter van Der Merwe who is 
one of the two directors of the first respondent signed a Form CoR 123 .2 in terms of 
which the applicants were appointed as joint business rescue practitioners of the first 
respondent. 
On 1 October 2018 the sixth respondent notified the third respondent's 
agent, Devon Brikkers, that it could not process the appointment of the third 
respondent due to potential conflict of interest as envisaged in terms of section 
I38(e). The second respondent was informed of the appointment of the applicants 
as joint business practitioner on the 9 October 2018. As a consequence 
the second respondent made an objection in terms of Regulations 168 (b) 
for the appointment of the applicants as joint business rescue practitioner 
of the first respondent with the sixth respondent. 
Finally the second respondent brought an urgent application on the 19 
October 2018 which served before the seventh respondent wherein the 
second respondent was seeking a relief in terms of which the sixth 
respondent is directed to accepted the filing Form CoR 123.2 of the 
appointment of the third respondent as the business rescue practitioner of 
the first respondent. Further directing the sixth respondent to accept the applicants 
as brp’s.The seventh respondent decision was delivered on the 27 November 2018, 
in favour of the respondents. 
DISCUSSION 
 The applicant seeks a declaratory order by this Court to determine who is the actual 
business rescue practitioner of the first respondent pending the application to review 
and set aside the decision of the seventh respondent.  
Further relief sought is that the applicants and the second respondent be 
appointed by this court as practitioners of the first respondent pending the 
review application. 
It is not in dispute that the decision of the seventh respondent is administrative in 
nature and subject to judicial review. The following issues, are issues before the 
court: 
Whether the appointment of the applicants a practitioners of the 
Respondent is lawful, and, whether the appointment of the second respondent as a 
practitioner of the first respondent is lawful. 
 
APPOINMENT OF THE APPLICANTS AS BUSINESS RESCUE 
PRACTITIONERS 



As already indicated above the decision to place the first respondent 
under supervision and commence business proceedings of the first respondent was 
a result of the resolution adopted by the board of directors of the first respondent in 
terms of section 129 ( J) of the Act. 
First applicant’s appointment as joint business rescue practitioner of the 
first respondent followed the resignation of Murray as the business 
rescue practitioner of the first respondent. The CoR 123.2 appointing the applicants 
was signed by George Pieter van der Merwe, one of the directors of the first 
respondent allegedly following a resolution adopted by the directors on the 22 
September 2018, wherein Mr van der Merwe was present and Mr Mduduza Joseph 
Mtshali were present. 
 
Furthermore that the second respondent is a junior business rescue 
practitioner and as such has no authority to act as a business rescue 
practitioner of the first respondent, as the first respondent is a large 
company as envisaged by the Regulations and that additional business 
rescue practitioners must be appointed. 
29. In terms of section 139 (3) of the Act only two individuals or entities are 
competent to appoint a practitioner in the event a practitioner resigns, as 
it is the case in this matter. However, subject to the right of the affected 
person to bring a fresh application in terms of section 130 ( 1) (b) to set 
aside that new appointment. No application was brought in terms of 
section 130 ( l) (b) for the setting aside of the new appointment, of the 
applicants and it can be safely assumed that section 130 (l) (b) is not 
applicable in casu. 
Section 140 (1) - During a company's business rescue proceedings, the 
practitioner, in addition to any other power and duties set out in this 
Chapter- 
(a) has full management control of the company in substitution for its board 
and pre-existing management. 
The Act does not make the work of the board of directors obsolete once the 
company is placed under business rescue. Such submission finds support in section 
137 (2) of the Act which provides as  
follows; 
"137 (2) - During a company's business rescue proceedings, each 
director of the company- 
(a) must continue to exercise the functions of director, subject to the 
authority of the practitioner …. 
 
The directors authorised Mr Van Der Merwe to sign any documents and 
do all things necessary in order to give effect to the appointment of the 
applicants as business rescue practitioner. As such the Form CoR 123.2 
cannot be said to be void for lack of signature by other members of the 
board of directors. However as indicated, the appointment of applicants is 
void for lack of approval and authority of the second respondent. 
 
APPOINMENT OF SECOND RESPONDENT AS THE ONLY BUSINESS 
RESCUE PRACTITIONER 
Following the resignation of Cloete Murray the second respondent was 
the only business rescue practitioner of the first respondent.  



The second respondent was appointed a joint practitioner to Murray; 
before Murray's resignation. At all material times that is up to the period 
leading to the resignation of Murray, the second respondent's 
appointment was in terms of Regulation 127(3) (b) of the Regulations.  
 
The Act and the Regulations are silent on what the correct position is in 
the event senior or experience practitioners resigns, leaving a junior 
practitioner as the sole practitioner of the company. Mr Botes in 
contention argued that the first respondent cannot be left in the hands of 
the second respondent as a sole practitioner as he is junior practitioner of 
a large company. 
44. However the Act puts a mechanism in place in the event a practitioner 
resigns. Under such circumstances the company or the creditor who 
appointed practitioner may appoint a new practitioner. 
The appointment of the second respondent as a practitioner of the first 
respondent is not unlawful and the second respondent is competent to 
remain practitioner as such. However in due regard of the fact that the 
first respondent is a large company, the company or the creditors who 
appointed the practitioner who resigned must take all necessary steps to 
ensure that a senior practitioner(s) is appointed to fill in the vacant post 
left by Mr Murray. 
It is for the above reasons that I am of the view that the applicants have 
no reasonable prospectors of success in the review proceedings they 
intent to institute against the respondents. As such this application cannot 
succeed. 
ORDER 
4 7. I therefore make the following order: 
( 1) The applicants' application is dismissed. 
(2) The applicants are ordered to pay costs of the first to the third 
respondents such costs to include costs occasioned by the employment of 
two Counsel. 

 

End-for now 

 


