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SUBJECT INDEX  
 
Action against State – Special pleas – Prescription – Non-compliance Section 3 of 
Institution of Legal Proceedings against Certain Organs of State Act 40 Pop v 
Minister of Safety and Security and another [2015] JOL 34171 (GNP) 

Actions-causes of action- causes of action quite different from leading appeal curt 
case-court need not follow Huyser v Quicksure (Pty) Ltd and Another (73006/2012) 
[2017] ZAGPPHC 24 (3 February 2017) 

Advocate-admission-opposed by Johannesburg Bar- grounds non-payment of 
student fees-advocate admitted  Ex Parte Tlotlego (2017/34672) [2017] ZAGPJHC 
376 (8 December 2017) 

Advocate – Criminal conviction – Striking from roll Pretoria Society of Advocates v 
Ledwaba [2016] JOL 38232 (GP) 
 
Advocate — Misconduct — Removal from roll — On ground of unfitness for practice 
— Advocates in National Prosecuting Authority struck from roll for various instances 
of unreasonable and dishonest conduct — Admission of Advocates Act 74 of 1964, s 
7(1)(d). GENERAL COUNCIL OF THE BAR OF SOUTH AFRICA v JIBA AND 
OTHERS 2017 (2) SA 122 (GP) 
 
Advocate — Removal from roll — On ground that advocate not fit and proper person 
to remain on roll of advocates — Advocates in National Prosecuting Authority — 
Found to have failed to comply with rules of court in filing record in application for 
review of decision to discontinue prosecution and reasons given therefor 
unreasonable, unwarranted and in bad faith — Also found to have acted contrary to 
oath taken as advocates and having brought prosecuting authority into disrepute — 
Further findings made that evidence in disciplinary hearing of prosecutor was 
dishonestly given, as also statements in answering affidavits — Court finding that 
advocates in question not fit and proper persons to remain on roll of advocates — 
Ordered that their names be struck off roll of advocates — Admission of Advocates 
Act 74 of 1964, s 7(1)(d). GENERAL COUNCIL OF THE BAR OF SOUTH AFRICA v 
JIBA AND OTHERS 2017 (1) SACR 47 (GP) 
 

Anton Pillar order-too wide and applicant jumped the gun-ordered to return goods 
Quindell Business Process Outsourcing (Pty) Limited v Bespoke BPO (Pty) Limited 
(9796/2015) [2017] ZAKZDHC 9 (22 March 2017) 

Appealability- issue and the issue of quantum have been separated in terms of Rule 
29(4) of the Magistrates' Courts Rules is not appealable. Smith v Flans Motors CC 
Trading as Flanagans Panel Beaters [2017] JOL 37253 (KZP)  
 



 

Appeal – Leave to appeal – Requirements – Section 17(1) of the Superior Courts Act 
10 of 2013 – There must be a reasonable prospect of success, the amount must not 
be trifling and must be a matter of substantial importance to one or both the parties 
concerned, and a practical effect or result should be achieved by the appeal. 
Starways Trading 21 CC v Pearl Island 714 (Pty) Ltd [2017] 4 All SA 568 (WCC) 
 
Appeal — Against 'decision' of tax court — Interlocutory order not 'decision' and 
therefore not appealable — Tax Administration Act 28 of 2011, ss 129 and 133(1). 
WINGATE-PEARSE v COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE 
2017 (1) SA 542 (SCA)  
 
Appeal — Execution — Application to execute pending appeal — May precede 
lodging of appeal — Dismissal of application for leave to appeal not removing 
jurisdictional underpinning for execution order — Superior Courts Act10 of 2013, s 
18(1). NTLEMEZA v HELEN SUZMAN FOUNDATION AND ANOTHER 2017 (5) SA 
402 (SCA) 

Appeal – Application for leave to appeal Mondi Limited and another v Competition 
Commission and another [2017] JOL 37846 (GP) 
Appeal – Doctrine of peremption – If the conduct of an unsuccessful litigant is such 
as to point indubitably and necessarily to the conclusion that he does not intend to 
attack the judgment, then he is held to have acquiesced in it. Kwazulu-Natal Law 
Society v Sharma and another [2017] 3 All SA 264 (KZP) 

Appeal – Effect of – Application in terms of section 18 of Superior Courts Act 10 of 
2013 for execution order pending finalisation of an appeal process – Proof of existence 
of exceptional circumstances as contemplated in section 18(1) established in this 
case, as was proof on balance of probabilities that respondents would suffer 
irreparable harm in the event of the execution order not being granted and that the 
appellant would not. Ntlemeza v Helen Suzman Foundation and another [2017] 3 All 
SA 589 (SCA) 

 
Appeal – Lapsing of- Rule 50 of the Uniform Rules of Court-appeal lapsed Metier 
Mixed Concrete (Pty) Limited v Goose [2016] JOL 35616 (KZP) 

Appeal – Leave to appeal MEC: Department of Police, Roads and Transport, Free 
State Provincial Government and another v Terra Graphics (Pty) Ltd t/a Terra Works 
and another and related matters [2017] JOL 36882 (FB) 

Appeal – New evidence – Section 19(b) of the Superior Court’s Act 10 of 
2013 allows a division of the High Court exercising appeal jurisdiction to receive 
further evidence on appeal. Phutuma Networks (Pty) Ltd v Telkom SA Ltd [2017] 1 
All SA 265 (GP) 

Appeal– Claim for payment – Contractual undertaking – Locus standi – Appeal 
Strydom v Nick Breytenbach Incorporated [2016] JOL 38219 (GP) 
Appeal- Constitutional litigation — leave to appeal — High Court not 
applying Biowatch — application nevertheless manifestly inappropriate — punitive 
costs order in High Court warranted Limpopo Legal Solutions and Another v Eskom 
Holdings Soc Limited [2017] ZACC 34 



Appeal in terms of section 18 of the Superior Court Act 10 of 2013-- consideration of 
what constitute ' exceptional circumstances 'and 'irreparable harm '. Appeal upheld 
as the respondent had failed to establish any of the requisites of section 18(1) and 
(3). Professional Board for Emergency Care and Another v De Vries Ambulance 
Academy (Pty) Ltd (A231/2017) [2017] ZAGPPHC 441 (4 August 2017) 

Appeal in terms of section 18(4)(ii) of the Superior Courts Act 10 of 2013 – Effect of 
appeal on order – Section 18(1) of the Superior Courts Act states that an order 
implementing a judgment pending appeal shall only be granted under exceptional 
circumstances – Applicant must also prove on a balance of probabilities that he will 
suffer irreparable harm if the order is not made, and that the other party will not 
suffer irreparable harm if the order is made. University of the Free State v Afriforum 
and another [2017] 1 All SA 79 (SCA) 

Appeal- Leave to appeal – Requirements – Superior Courts Act 10 of 2013, section 
17- reasonable prospect of success; or there is some other compelling reason why 
the appeal should be heard, including conflicting judgments on the matter under 
consideration-court below rightly questioned the feasibility of the prospective 
business rescue plan relied upon by the first respondent. the present Court held that 
the first respondent had failed to make out a case, and it could not be found that the 
appeal would have a reasonable prospect of success-Leave to appeal was thus 
refused. Trans Africa Bophuthatswana Construction (Pty) Ltd v Lonfin Plant Hire & 
Construction (Pty) Ltd and another [2016] JOL 38253 (FB) 

Appeal- uniform rule 49(4) - appellant to specify grounds of appeal in its notice of 
appeal-in limine point Wiese and Another v Absa Bank Limited (14580/2013) [2017] 
ZAWCHC 12 (24 February 2017) 

Appeal — Execution — Application to execute pending appeal — Irreparable harm 
— To applicant if not granted — Irreparable harm meaning irretrievable loss of what 
applicant entitled to under court order — Loss not retrieved by speculative future 
claim for damages. MOGALE CITY MUNICIPALITY AND OTHERS v FIDELITY 
SECURITY SERVICES 2017 (4) SA 516 (GJ) 
 
Appeal — Execution — Application to execute pending appeal — Premature and 
irregular if it precedes lodging of appeal — But irregularity may be cured by taking of 
further procedural steps — No attempt to rescind and appeal lodged — Application 
cured — Superior Courts Act 10 of 2013, s 18(4); Uniform Rules of Court, rule 30. 
MOGALE CITY MUNICIPALITY AND OTHERS v FIDELITY SECURITY SERVICES 
2017 (4) SA 516 (GJ) 

Appeal- application for direct appeal — general costs rule in constitutional litigation — 
exceptional circumstances — inquiry on the appropriateness of the proceedings — 
abuse of process constitutional litigation — leave to appeal granted — High Court 
misdirected itself by not applying the Biowatch principle — a basis exists to interfere 
with the High Court’s exercise of a discretion Limpopo Legal Solutions and Others v 
Vhembe District Municipality and Others [2017] ZACC 14 

Appeal-Appeal against dismissal – Section 9(2) of the Extension of Security of Land 
Tenure Act 62 of 1997 sets out the requirements to be met before a court may order 
the eviction of an occupier of property – Section 3(5) provides that a person who 
continuously and openly resides on land for a period of three years shall be deemed 



to have done so with the knowledge of the owner or person in charge – In casu, the 
respondents continuously and openly resided on the land for a period of four years 
after the termination of their employment – Right of residence of the respondents 
derived, not from their former employment contracts, but rather from the consent that 
had to be presumed from the operation of section 3(4) and (5) – Court was not 
satisfied that the appellant had proven that a fair procedure was followed in 
terminating the right of residence. Ashanti Wine & CountryEstate (Pty) Ltd v Smith 
and others [2017] 3 All SA 709 (LCC)  

Appeal-Leave to appeal – Effect of – Suspension of impugned order – Application for 
order declaring that the operation of order would not be suspended and would 
continue to be operational regardless of any applications for leave to appeal 
– Section 18(1) of the Superior Courts Act 10 of 2013 provides that unless the court 
under exceptional circumstances orders otherwise, the operation and execution of a 
decision which is the subject of an application for leave to appeal or of an appeal, is 
suspended pending the decision of the application or appeal – In terms of section 
18(3), a court may only order otherwise if the party who applied to the court proves 
on a balance of probabilities that he will suffer irreparable harm if the court does not 
so order and that the other party will not suffer irreparable harm if the court so 
orders.  Helen Suzman Foundation and another v Minister of Police and others 
[2017] 3 All SA 253 (GP) 

Appeal-Leave to appeal – Refusal by Supreme Court of Appeal – Failure to provide 
reasons – Constitutionality Greenfields Drilling CC and others v Registrar of the 
Supreme Court of Appeal and others [2015] JOL 34120 (CC) 
Appeal-Leave to appeal – Test – In terms of section 17(1) of the Superior Courts 
Act 10 of 2013, leave to appeal may only be granted where the court is of the opinion 
that the appeal would have a reasonable prospect of success, or failing that, where 
there is some other compelling reason justifying the matter receiving the attention of 
the court of appeal. Kwazulu-Natal Law Society v Sharma and another 
[2017] 3 All SA 264 (KZP) 

Appeal-leave to appeal —voluntary association —legal standing — public interest-
Biowatch principle — cost order — not urgent — leave is granted Limpopo Legal 
Solutions v Vhembe District Municipality and Others [2017] ZACC 30 

Appeals – Uniform Rule 49(4) in its amended form – Requirement for an appellant to 
specify grounds of appeal in its notice of appeal – Rule 49(4) provides that every 
notice of appeal and cross-appeal shall state what part of the judgment or order is 
appealed against – Every notice of appeal and cross appeal shall state particular 
respect in which the variation of the judgment or order is sought Wiese and another v 
ABSA Bank Ltd [2017] JOL 37450 (WCC) 
Appeals – Whether Uniform Rule 49(4) in its amended form requires an appellant to 
specify grounds of appeal in its notice of appeal – Rule 49(4) provides that every 
notice of appeal and cross-appeal shall state what part of the judgment or order is 
appealed against; and the particular respect in which the variation of the judgment or 
order is sought. Wiese and another v ABSA Bank Ltd [2017] 2 All SA 322 (WCC)  

Appeal-test for receiving further evidence on appeal: no reasonably sufficient 
explanation for failure to present evidence in trial court: proposed evidence disputed 
on substantial grounds and not weighty or material. Saamwerk Soutwerke (Pty) Ltd v 



Minister of Mineral Resources (1098/2015 & 206/2016) [2017] ZASCA 56 (19 May 
2017) 

Application proceedings 

 
Applications- – Replying affidavit – Content of – Striking-out application – Application 
refused insofar as what was set out by the appellant in the replying affidavit was a 
variation of what it had already been set out in the founding affidavit. Drift Supersand 
(Pty) Ltd v Mogale City Local Municipality and another [2017] 4 All SA 624 (SCA) 
 
Applications – Urgent applications – Rule 6(12), Uniform Rules of Court – Application 
of-certificate of urgency Big Blue Marketing CC v King Sabata Dalindyebo Local 
Municipality [2017] JOL 37389 (ECM) 
 
Applications- Replying affidavit – Annexure to – Application to strike out Boldprops 
1110 CC (in liquidation) v Automatic Holdings (Pty) Limited and another [2017] JOL 
39297 (GJ) 

 
Applications-Motion proceedings – Disputes of fact – Correct approach – Where in 
proceedings on notice of motion disputes of fact have arisen on the affidavits, a final 
order, whether it be an interdict or some other form of relief, may be granted if those 
facts averred in the applicant’s affidavits which have been admitted by the 
respondent, together with the facts alleged by the respondent, justify such an order. 
East Cape Game Properties (Pty) Ltd v Brown and others [2017] 4 All SA 414 (ECP) 

 

Applications- case must be made out in the founding papers- not in heads of 
argument i.e. re piercing the corporate veil-application dismissed Geffen and Others 
v Dominquez-Martin and Others (4501/2014) [2017] ZAWCHC 118 (17 October 
2017) 

Applications-speculating- It is difficult, on the basis of the rules relating to affidavit 
evidence, as set out above, to see how it is possible to justify the speculative 
position advanced by first applicant, who has not produced a single relevant 
document, nor on oath stated that he signed the document over factual averments 
made by first respondent and his attorney who searched for the alleged document at 
first applicant’s request but could not find one nor any reference to one. Geffen and 
Others v Dominquez-Martin and Others (4501/2014) [2017] ZAWCHC 118 (17 
October 2017) 

 
Application proceedings – Eviction application – Factual dispute – Court having to 
accept those facts averred by the applicant that were not disputed by the 
respondent, and respondent’s version in so far as it was plausible, tenable and 
credible. Airports Company South Africa Soc Ltd v Airports Bookshops (Pty) Ltd t/a 
Exclusive Books [2016] 4 All SA 665 (SCA)  

Applications – Review application – Mootness – Doctrines of mootness and 
justiciability – Doctrine of justiciability permits courts to avoid rendering decisions 



where an insufficient legal interest is impacted – For any claim to be justiciable, it 
must present a real and substantial controversy which unequivocally calls for the 
adjudication of the rights asserted – Courts retain a discretion to hear matters where 
there is no live controversy when it is in the interests of justice to do so. Afriforum 
NPC and others v Eskom Holdings Soc Ltd and others [2017] 3 All SA 663 (GP) 
Applications– Affidavits – Founding affidavit – General rule is that a party must make 
out its case in the founding affidavit but such rule is not absolute – Test is whether all 
the facts pertaining to the matter have been placed before the court – If there is any 
prejudice, that prejudice must be brought to the attention of the court – A party that is 
prejudiced should be allowed to file a further affidavit. Passenger Rail Agency of  
 
Attorney 
 
Attorney — Misconduct — Overreaching — Attempt to charge, under contingency 
fee agreement, 25% of award in motor vehicle accident claim — Such agreements 
contrary to Contingency Fees Act and invalid — Attorney's attempt to claim 25% of 
award constituting overreaching — Copy of judgment to be delivered to Law Society 
for consideration of measures to combat abuse of contingency fee agreements — 
Contingency Fees Act66 of 1997, s 2(2). MFENGWANA v ROAD ACCIDENT FUND 
2017 (5) SA 445 (ECG) 

Attorney-disciplinary investigation-appeal - orders granted by the disciplinary enquiry 
of the Respondent set aside. Gounder v KwaZulu-Natal Law Society (271/2016) 
[2017] ZAKZPHC 42 (27 October 2017)  

 Attorney – whether fit and proper to practise notwithstanding being sequestrated – 
whether suspension an appropriate sanction for an attorney guilty of non-disclosure 
of critical information when applying for his sequestration – no sound reason to 
interfere with the exercise of discretion. Heppell v Law Society of the Northern 
Provinces (1096/16) [2017] ZASCA 119 (22 September 2017) 

Attorneys – Misconduct by attorneys – Sanction – Striking off from roll or suspension 
– Nature of application described by court – Court required to determine whether 
person is fir and proper to practise and whether in all the circumstances the person 
in question is to be removed from the roll of attorneys or whether an order 
suspending him from practice for a specific period will suffice – Law Society of the 
Northern Provinces v Bobroff and others [2017] JOL 38280 (GP) 

Attorneys – Misconduct by attorneys – Sanction – Striking off from roll or suspension 
– Nature of application described by court – Court required to determine whether 
person is fit and proper to practise and whether in all the circumstances the person in 
question is to be removed from the roll of attorneys or whether an order suspending 
him from practice for a specific period will suffice. Law Society of the Northern 
Provinces v Bobroff and others [2017] 4 All SA 85 (GP) 
 

Attorney — Admission and enrolment — Application for — Criminal conviction — 
Approach to be taken by Law Society. EX PARTE MDYOGOLO 2017 (1) SA 432 
(ECG) 
 



Attorney — Fees — Contingency fees — Contingency fee agreement — In respect 
of non-litigious matters — Common law — For same reasons contingency fee 
agreements in respect of litigious matters prohibited by common law, so too are 
those in respect of non-litigious matters — Agreements contrary to public policy and 
invalid. NASH AND ANOTHER v MOSTERT AND OTHERS 2017 (4) SA 80 (GP) 

Attorney: duty of an attorney to client: breach of mandate in respect of claim for 
damages for loss of earning capacity: damages not proved: absolution from the 
instance should have been ordered: appeal dismissed. Fourie v Ronald Bobroff & 
Partners Inc (653/2016) [2017] ZASCA 91 (7 June 2017) 
 
Attorneys – Application for admission – Fit and proper person Ex parte Mdyogolo 
(Eastern Cape Society of Advocates as amicus curiae) 
[2017] JOL 37578 (ECG) 

Attorneys – Application for admission Oosthuizen v Christie [2016] JOL 38230 (GP) 
 
Attorneys – Finding of unprofessional conduct – Appeal Mvatha v Law Society of the 
Northern Province and others [2016] JOL 38222 (GP) 

Attorneys – Misappropriate of trust funds – Compensation payable by Attorneys 
Fidelity Fund Van der Westhuizen v Attorneys Fidelity Fund Board of Control [2016] 
JOL 36669 (GP) 

 
Attorneys – Misconduct – Striking from roll – Application or readmission Obose v 
Cape Law Society [2017] JOL 37753 (WCC) 
 
Attorneys – Striking from roll – Granting of lesser sanction – Costs – Whether law 
society was as a matter of course, entitled to costs in striking off application – 
Decision regarding costs in such circumstances would depend upon the particular 
facts of the matter, would fall within the discretion of the court of first instance and 
that a court on appeal would be reluctant to intervene in this regard, unless the lower 
court failed to exercise a judicial discretion. Kwazulu-Natal Law Society v Sharma 
and another [2017] 3 All SA 264 (KZP) 
 
Attorneys Fidelity Fund – Irrevocable undertaking issued by attorney – Whether 
constituting trust funds held for and/or on behalf of beneficiary of undertaking as 
contemplated in section 26(a) of the Attorneys Act 53 of 1979 – Sec-tion 26(a) of the 
Act provides that the Attorneys Fidelity Fund shall be applied for the purpose of 
reimbursing persons who may suffer pecuniary loss as a result of theft committed by 
a practising practitioner of any money or other property entrusted by or on behalf of 
such person to him in the course of his practice. Devland Cash and Carry (Pty) Ltd v 
Attorneys Fidelity Fund [2017] 2 All SA 825 (WCC) 
 
Attorneys’ profession – Billing of fees – Contingency fees agreements – General 
prohibition – Effect of prohibition on remuneration agreement – Curator of pension 
fund – Remuneration in the form of commission payable on contingency basis – 
Agreement required to be in accordance with norms of attorneys profession – 
remuneration agreement rendered unlawful and invalid Nash and another v Mostert 
and others [2017] JOL 37696 (GP) 



Attorney-struck from the roll-Attorneys Act 53 of 1979: complaints having been 
lodged with the Law Society against a practitioner for failing to account to trust 
creditors: practitioner admitting having received the money but imposing conditions 
before releasing it to trust creditors: Law Society directing the practitioner to produce 
for inspection records and books in his possession and under his control in terms of 
s 70(1) of the Act: practitioner refusing to comply and challenged the decision of the 
Law Society: sought to review and set aside decision as irrational: practitioner 
blatantly disregarding the law and rules: such conduct cannot be countenanced: 
conduct unprofessional. Mothuloe Incorporated Attorneys v The Law Society of the 
Northern Provinces & another (213/16) [2017] ZASCA 17 (22 March 2017) 

Attorney-trust account- payment was not made to the attorney concerned in the 
course of his practice. Devland Cash and Carry (Pty) Limited v Attorneys Fidelity 
Fund (7307/2016) [2017] ZAWCHC 27 (22 March 2017) 

Class action — Commencement — Certification application signalling 
commencement of class action — Promotion of Access to Information Act2 of 2000. 
MAHAEEANE AND ANOTHER v ANGLOGOLD ASHANTI LTD 2017 (6) SA 382 
(SCA) 
 
Class action — Certification — Application — Requirements — Timing — Application 
for certification must be brought before instituting action — Whether ex post facto 
certification in already pending action should be allowed if in interests of justice. 
NATIONAL UNION OF METALWORKERS OF SOUTH AFRICA v OOSTHUIZEN 
AND OTHERS 2017 (6) SA 272 (GJ) 
 
Class action – Records requested under section 50(1) of the Promotion of Access to 
Information Act 2 of 2000 – Refusal of access to records based on sec- tion 7(1) of 
Act – Applicant for access must state what the right is that he wishes to exercise or 
protect, what the information is which is required and how that information would 
assist him in exercising or protecting that right – Appellants not establishing that the 
records requested were required for the exercise or protection of right relied upon. 
Mahaeeane and another v Anglogold Ashanti Ltd [2017] 3 All SA 458 (SCA) 
Condonation -granted on good cause shown- exercise discretion, such as the 
reasons for lateness, the importance of the case, the prejudice to be suffered by the 
opposing party, and whether there are any prospects of success. Minister of Safety 
and Security and another v Tembop Recovery CC and others [2016] JOL 35628 
(SCA)  
 
Constitutional law — Human rights — Enforcement — Own-interest litigation — 
Issue of locus standi usually dispositive of own-interest litigant's claim — If litigant 
fails to show locus standi, court should enter into merits only in exceptional case or 
where public interest demands it — Constitution, s 38(a). AREVA NP 
INCORPORATED IN FRANCE v ESKOM HOLDINGS SOC LTD AND ANOTHER 
2017 (6) SA 621 (CC) 

Constitutional law-Remedial powers of the Constitutional Court — Exercise of judicial 
discretion in awarding costs — Instances in which an appeal court may interfere with 
a discretionary order — Application of the Biowatch principle on costs — Failure to 
exercise discretion judicially in the constitutional context. Ferguson and Others v 
Rhodes University (CCT187/17) [2017] ZACC 39 (7 November 2017) 



Constitutional law — Human rights — Right to a fair trial — Whether violated where 
judicial officer limiting time for cross-examination of witnesses in civil trial — Right to 
cross-examine witnesses not absolute — May be limited to prevent unnecessary 
wasting of time and increase in costs — Whether limitation violating fair trial rights 
dependent on whether litigant suffering any prejudice — Presently, no prejudice 
suffered as only time allowed for cross-examination limited, not scope. DE SOUSA 
AND ANOTHER v TECHNOLOGY CORPORATE MANAGEMENT (PTY) LTD AND 
OTHERS 2017 (5) SA 577 (GJ) 
 
Constitution – Intergovernmental agreements – Constitutionality – Where procedures 
set out in section 231(2) and 231(3) of the Constitution of the Republic of South 
Africa, 1996 to render such agreements binding over South Africa not followed, 
agreements violated the provisions of the Constitution and fell to be set aside. 
Earthlife Africa, Johannesburg and another v Minister of Energy and others 
[2017] 3 All SA 187 (WCC) 

Constitutional issue-section 102 of the Constitution — motion of no confidence — 
voting — secret ballot — President — Speaker section 42 of the Constitution — 
section 55 of the Constitution — accountability — section 57 of the Constitution — 
National Assembly — separation of powers United Democratic Movement v Speaker 
of the National Assembly and Others [2017] ZACC 21 

Constitution law and Administrative law – Application brought by Minister of Finance 
– Whether State Attorney was properly authorised to act for Minister in the 
application – Scope of authority of State Attorney – Section 3 – State Attorney Act 56 
of 1957 – Where Minister brought application in his official capacity, the State 
Attorney was acting for the Minister within the scope of the duties set out in section 3 
of the State Attorney Act:  Minister of Finance v Oakbay Investments (Pty) Limited 
and a related matter [2017] JOL 38442 (GP) 

Constitutional law – Action by independent school against defaulting parents – 
Attachment of home – Whether it is unconstitutional that the dwelling of a parent of a 
learner at an independent school may be attached to recover tuition fees, while the 
dwelling of a parent of a learner at a public school may not be so attached in terms 
of section 41(6) of the South African Schools Act 84 of 1996 – Court finding 
differential treatment not to constitute unfair discrimination, and declaring immovable 
property of debtors executable St Charles College v Du Hecquet De Rauville and 
others [2017] 3 All SA 358 (KZP)  
 
Constitutional law – Attachment of home – Constitutionality of attachment of home to 
recover tuition fees payable to independent school –Attachment of home to recover 
tuition fees payable to public school not permitted – Section 41(6) – South African 
Schools Act 84 of 1996 – Differential treatment does not constitute unfair 
discrimination – Immovable property of debtors declared executable St Charles 
College v Du Hecquet De Rauville and others [2017] JOL 37677 (KNP) 
Constitutional law – Decision by university to change its language policy – 
Application for review – Whether language policy was reasonably practicable as 
contemplated in section 29(2) of the Constitution – Court agreeing with university 
that the right to receive an education in a language of choice hinged on whether the 
attainment of the right was reasonably practicable, and that the latter element had to 
take into account constitutional norms – What is required of a decision-maker, when 



there is a change in circumstances, is to demonstrate that it has good reason to 
change the policy ie it must act rationally and not arbitrarily. University of the Free 
State v Afriforum and another [2017] 2 All SA 808 (SCA) 
 
Constitutional law – Right to assemble and protest – Section 17 of the Constitution 
guarantees the right to peacefully and unarmed, assemble, demonstrate, picket and 
present petitions – Rights must be exercised in a manner that respects and protects 
the foundational value of human dignity of other people and the rights of others 
enjoyed under the Constitution – Unlawful activities fall beyond the protection 
of section 17. Rhodes University v Student Representative Council of Rhodes 
University and others (Concerned Staff at Rhodes University as Interveners) [2017] 1 
All SA 617 (ECG) 

Constitutional law – Right to occupy traffic island where shelters were erected at 
night – Act of sleeping on a traffic island in a “shelter” put up and taken down each 
night is not an act, which properly construed, can constitute an “occupation” for the 
purposes of section 26 of the Constitution of the Republic of South Africa, 1996 or of 
the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 
1998. Ngomane and others v City of Johannesburg Metropolitan Municipality and 
another [2017] 3 All SA 276 (GJ) 
 
Constitutional law — Human rights — Right of access to courts — Right to fair 
hearing — In medical negligence case instituted against Gauteng MEC for Health, 
costs order holding liable in their personal capacities officials in health department 
and State Attorney's office — Officials punished without notice and without having 
been given any opportunity to make representations — Violation of officials' right to 
fair hearing — Constitution, s 34. MEC FOR HEALTH, GAUTENG v LUSHABA 2017 
(1) SA 106 (CC) 

Constitutional law — State President — Prerogatives — Appointment and dismissal 
of ministers — Review — Whether President obliged to furnish record of and 
reasons for decisions called for under Uniform Rule 53(1)(b) — Constitution, s 91(2). 
DEMOCRATIC ALLIANCE v PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA 
2017 (4) SA 253 (GP)  

Constitutional law-cannabis-to smoke or not to smoke Prince v Minister of Justice 
and Constitutional Development and Others; Rubin v National Director of Public 
Prosecutions and Others; Acton and Others v National Director of Public 
Prosecutions and Others (4153/2012) [2017] ZAWCHC 30 (31 March 2017) 

Constitutional litigation — leave to appeal — High Court not applying Biowatch — 
application nevertheless manifestly inappropriate — punitive costs order in High 
Court warranted Limpopo Legal Solutions and Another v Eskom Holdings Soc 
Limited [2017] ZACC 34 

Constitutional practice — Constitutional Court — Order — Rescission — Refusal of 
leave to appeal — Decision to refuse leave made at conference of justices on 
principle that court would not grant leave to appeal where it was incapacitated 
because its members were disqualified from determining merits of application — 
Such reasoning applying equally to application for rescission, which court may 
summarily refuse — So ordered — Constitutional Court Rule 19(6)(b). NKABINDE 



AND ANOTHER v JUDICIAL SERVICE COMMISSION AND OTHERS 2017 (3) SA 
119 (CC)  
 
Constitutionality -Civil procedure – Intergovernmental agreements – Constitutionality 
– Procedures set out in section 231(2) and 231(3) of the Constitution of the Republic 
of South Africa, 1996 to render such agreements binding over South Africa not 
followed – Agreements violating provisions of Constitution fell to be set aside 
Earthlife Africa – Johannesburg and another v Minister of Energy and others 
[2017] JOL 37709 (WCC) 

Constitutionality of section 118(3) of the Act – Transfer of property – Municipal 
clearance certificate – Section 118(3) of the Local Government Municipal Systems 
Act 32 of 2000 – Constitutionality – Arbitrary deprivation of property Jordaan and 
another v City of Tshwane Metropolitan Municipality and another and related matters 
[2016] JOL 36803 (GP) 

Consumer credit: AND see National Credit Act 
 
Consumer credit – Credit agreement – Instalment sale agreement – Cancellation of 
agreement – Claim for return of goods – Whether or not credit provider complied with 
service of notices in terms of section 127(2) and (5) of National Credit Act 34 of 
2005 – Evidence showing that credit provider did send notices in terms of section 
127(5) of the Act to the address furnished by consumer. Edwards v FirstRand Bank 
Ltd t/a Wesbank [2016] 4 All SA 692 (SCA) 
 
Consumer credit – Loan agreement – Claim for payment – Registration as credit 
provider – National Credit Act 34 of 2005 Tum Investments (Pty) Ltd v Xalindri 
Boerdery (Pty) Ltd and others [2017] JOL 36857 (FB) 

Consumer protection — Supplier — Strict liability — Unsafe or defective goods — 
Ambit of liability — Not extending to electricity supplier if plaintiff not consumer vis-à-
vis it — Plaintiff injured by low-hanging Eskom power line while cycling — No 
supplier/consumer relationship — Eskom not liable — Consumer Protection Act 68 
of 2008, s 61.  ESKOM HOLDINGS LTD v HALSTEAD-CLEAK 2017 (1) SA 333 
(SCA) 

Contempt of court – Conviction and sentence – Appeal – In absence of proper 
service of court order, party accused of contempt had no knowledge of order and 
should not have been convicted of contempt of court. Cathay Pacific Airways Ltd and 
another v HL and another [2017] 2 All SA 722 (SCA) 
 
Contempt of court – Requirements – An applicant in civil contempt proceedings must 
prove the requisites of contempt, namely, the existence of a court order; service or 
notice thereof; non-compliance with the terms of the order; and wilfulness and mala 
fides beyond reasonable doubt. Mashamaite and others v Mogalakwena Local 
Municipality and others; Member of the Executive Council for Coghsta, Limpopo and 
another v Kekana and others [2017] 2 All SA 740 (SCA) 
 
Contempt of court — requisites for contempt — standard of proof in civil and criminal 
contempt proceedings — appropriateness of summary procedure in contempt 
proceedings — non-joinder —duty to comply with court orders. Matjhabeng Local 



Municipality v Eskom Holdings Limited and Others; Shadrack Shivumba Homu 
Mkhonto and Others v Compensation Solutions (Pty) Limited [2017] ZACC 35 

Contempt of court – Whether court order issued orally only was effective – Whether 
there was proper notice and service to affected parties – Requirements restated by 
court. Cathay Pacific Airways Ltd and another v HL and another [2017] 2 All SA 722 
(SCA) 
 
Contempt of court application- Divorce order – Non-compliance Rautenbach v 
Rautenbach [2017] JOL 37794 (FB) 
 
Contempt of court — Disobedience of court order — What constitutes — Order 
obtained in SCA requiring close corporation to partially demolish building erected in 
breach of applicable town planning scheme — Corporation deliberately not 
complying with order, but seeking to circumvent compliance through consolidation 
and rezoning applications — Corporation in deliberate contempt — To refuse finding 
of contempt would be to allow corporation to present unlawful exercise as fait 
accompli, undermining principle of legality. READAM SA (PTY) LTD v BSB 
INTERNATIONAL LINK CC AND OTHERS 2017 (5) SA 184 (GJ)  
 
Contempt of court — Disobedience of court order — What constitutes — Whether, if 
non-compliance with court order remedied before hearing, court may make finding of 
contempt — Wilful and mala fide non-compliance with court order at any time 
sufficient for finding of contempt. KENTON-ON-SEA RATEPAYERS ASSOCIATION 
AND OTHERS v NDLAMBE LOCAL MUNICIPALITY AND OTHERS 2017 (2) SA 86 
(ECG) 
 
Contempt of court — Disobedience of court order — Where invalid order giving rise 
to contempt order — Duty to obey court orders subsequently found to be invalid — 
Effect on contempt order of setting aside disobeyed invalid order — Constitution, s 
165(5). DEPARTMENT OF TRANSPORT AND OTHERS v TASIMA (PTY) LTD 
2017 (2) SA 622 (CC)  
 
Contempt of court — What constitutes — Failure of police to render assistance with 
execution of civil order of High Court — Order providing that assistance had to be 
given by police if requested by sheriff — No request made by sheriff in instant case 
— Contempt of court not proven. MSIZA v MSIZA AND OTHERS 2017 (1) SACR 42 
(NWM) 

Contempt of court-requirements- contempt of court of employees of a company in 
respect of an order granted against their employer, where such employees had 
neither been cited as a party nor an order granted against them Cathay Pacific 
Airways & another v Lin & another (260/2016) [2017] ZASCA 35 (29 March 2017) 

Costs 
 
Costs- Bill of costs – Taxation of – Review- the taxation of the bill in the absence of 
the applicant despite being informed timeously of his non-availability raised 
questions JA le Roux Attorneys and another v Madaza and others [2017] JOL 37452 
(ECM) 
 



 
Costs- Unlawful arrest and detention – Claim for damages – Scale of costs to be 
awarded – In awarding costs, a court has a discretion, to be exercised judicially upon 
a consideration of the facts of each case, and in essence it is a question of fairness to 
both sides. Mathe v Minister of Police [2017] 4 All SA 130 (GJ) 
Costs — Special order — When to be awarded — Minority shareholders bringing 
action against majority for relief from oppressive conduct — Defendants prolonging 
trial through unwarranted interlocutory applications, long and irrelevant cross-
examination, and groundless objections — Majority withholding dividends to which 
plaintiffs were entitled, to deprive them of their means to litigate — Majority 
wrongfully using company funds to pay defendant shareholders' legal costs — 
Special costs order on attorney and client scale appropriate. DE SOUSA AND 
ANOTHER v TECHNOLOGY CORPORATE MANAGEMENT (PTY) LTD AND 
OTHERS 2017 (5) SA 577 (GJ) 

Costs - Biowatch principle —— constitutional litigation — State obligation Harrielall v 
University of KwaZulu-Natal (CCT100/17) [2017] ZACC 38 (31 October 2017)  

Costs – Application for punitive costs Agricultural Research Council v SA Stud Book 
and Animal Improvement Association and others; In re: Anton Piller and Interim 
Interdict Proceedings [2015] JOL 34325 (FB) 

 
Costs — general rule in constitutional litigation — exceptional circumstances — 
abuse of process Limpopo Legal Solutions and Another v Eskom Holdings Soc 
Limited [2017] ZACC 34 

Costs - punitive scale – attorney and client – general principles restated - application 
in terms of PAIA – respondents conceding the application after four years – no 
explanation for the inordinate delay – costs of the application conceded – scale of 
such costs in dispute – what factors to consider in the context of PAIA. MandG 
Centre for Investigative Journalism NPC and Another v Minister of Defence and 
Military Veterans and Another (33729/15) [2017] ZAGPPHC 195 (17 May 2017) 

Costs - de bonis propriis : where attorneys flagrantly disregard court rules by late 
delivery of heads of arguments without proper explanation : additionally, attempting 
to obtain postponement without proper basis : such conduct prejudicing opponent : 
appropriate to mulct attorney with costs. Adendorffs Boerderye v Shabalala and 
Others (997/15) [2017] ZASCA 37 (29 March 2017) 

Costs- Bill of costs –– Attorney and own client – Taxation – Review Garlicke & 
Bousfield Inc v Battlemann [2017] JOL 37738 (KZD) 

Costs- executor participated  at the maintenance hearing- de bonis propriis on the 
attorney and client scale. Du Toit NO v Errol Thomas NO and others [2016] JOL 
36040 (SCA) 

Costs order : discretionary and not lightly interfered with on appeal : absence of 
grounds on which a court, acting reasonably, could have made the order : appeal 
court entitled to interfere. Mashamaite & others v Mogalakwena Local Municipality & 
others (523 /2016) and MEC, Limpopo & another v Kekana & 
others (548/2016) [2017] ZASCA 43 (30 March 2017)  



Costs — Constitutional litigation — General costs rule in constitutional litigation 
— High Court's discretion to make adverse costs orders against private litigant so as 
to prevent abuse of process — Where High Court exercising its discretion judicially 
and on correct principle, no basis for interference therewith on appeal. LAWYERS 
FOR HUMAN RIGHTS v MINISTER IN THE PRESIDENCY AND OTHERS 2017 (1) 
SA 645 (CC) 
 
Costs — Punitive costs order — When to be awarded — Where defendant in 
damages action refusing to accept plaintiff's settlement offer made 'without prejudice 
save as to costs' — Factors to be considered. AD AND ANOTHER v MEC FOR 
HEALTH AND SOCIAL DEVELOPMENT, WESTERN CAPE 2017 (5) SA 134 
(WCC)  

Costs de bonis propriis - attorney and client scale- against attorneys-grossly 
negligent manner January v Standard Bank of South Africa Limited [2015] JOL 
34176 (ECG) 

 
Costs-Appeal-Taxation – Practice and procedure – Appeal from Tax Court – Ruling 
on onus of proof and duty to begin – Whether appealable Wingate-Pearse v 
Commissioner for the South African Revenue Service [2016] JOL 36534 (SCA) 

Costs-Reserved costs – Liability for – Interest Smit v Minister of Safety and Security 
for South Africa [2017] JOL 37756 (ECP) 
Court — High Court — Powers — Stay — Court has power to stay proceedings 
before it, pending determination of material issue in other proceedings. MOKONE v 
TASSOS PROPERTIES CC AND ANOTHER 2017 (5) SA 456 (CC) 
 

Court— common law rescission — iustus error- eviction by consent — duties of a 
court — section 26(3) of the Constitution — section 4 of the Prevention of Illegal 
Eviction From and Unlawful Occupation of Land Act 19 of 1998 informed consent—
rule 42(1)(a) of the Uniform Rules of Court. Occupiers of erven 87 & 88 Berea v 
Christiaan Frederick De Wet N.O. [2017] ZACC 18 

 
Court order – Non-compliance – Contempt of court application Quits Aviation 
Services Limited v Empiric Engineering (Pty) Limited and others [2017] JOL 39299 
(GJ) 
 
Court order-Contempt of court – Non-compliance with divorce order – Application to 
suspend execution of order Platt v Platt [2017] JOL 37265 (ECP) 

 
Court order – Alleged non-compliance – Contempt of court application – 
Requirements – Order must have been duly served on, or brought to the notice of 
the alleged contemnor; there must have been non-compliance with the order; and 
the non-compliance must have been wilful or mala fide – In absence of wilfulness 
and mala fides, no contempt could be found to exist. Umfolozi Sugar Planters Ltd 
and others v Isimangaliso Wetland Park Authority and others [2017] 2 All SA 947 
(KZD)  
 



Court order – Effect of appeal – Decision susceptible to execution Motor Vessel 
"Asturcon" and others v Afriline Denizcilik Veg Emi Kiralama Limited and another 
[2017] JOL 37020 (WCC) 

Court order – Error – Application for variation Mncora v Butters and a related matter 
[2017] JOL 36858 (ECP) 

Court order – Non-compliance – Contempt of court applications- practice exists in 
the High Court in terms of which proceedings are instituted by way of an application 
Skin Renewal CC v Brigit Filmer Spa & Skin (Pty) Ltd and others [2017] JOL 37755 
(KZP) 
 
Court order – Order for demolition of unlawful building – Non-compliance with order 
– Application for committal for contempt of court – Whether it is open to a party to 
deliberately not comply with a court order and to choose its own course of action in 
overcoming the problems leading to the issuing of the order against it – Avoidance of 
directives in court order shown to be wilful and constituting contempt of court. 
Readam SA (Pty) Ltd v BSB International Link CC and others [2017] 2 All SA 902 
(GJ)  
 
Court order – Provisional restraint order – Discharge of – Bias of presiding officer – 
Not only actual bias but also the appearance of bias disqualifies a judicial officer 
from presiding over judicial proceedings. Mulaudzi v Old Mutual Life Assurance 
Company (South Africa) Ltd and others; National Director of Public Prosecutions and 
another v Mulaudzi [2017] 3 All SA 520 (SCA) 
 
Court order – Review application – Granting of – Appeal – Interim operation of order 
– Section 18, Superior Courts Act 10 of 2013 Fidelity Security Services (Pty) Ltd v 
Mogale City Local Municipality and others [2017] JOL 37652 (GJ) 

Court order- Settlement agreement – Consent order – Application to set aside – 
Alleged lack of authority to enter into settlement agreement – Starting point had to be 
existence of order made pursuant to settlement agreement, and whether grounds for 
rescission had been established. Moraitis Investments (Pty) Ltd and others v Montic 
Dairy (Pty) Ltd and others [2017] 3 All SA 485 (SCA) 

 
Court order-Relief – Court granting reinstatement when such relief was neither 
sought nor permissible – Relief granted by court a quo was inconsistent with facts 
and averments contained in the papers and did not accord with the relief sought in 
the notice of motion. Mashamaite and others v Mogalakwena Local Municipality and 
others; Member of the Executive Council for Coghsta, Limpopo and another v 
Kekana and others [2017] 2 All SA 740 (SCA) 
 
Court orders- Costs – Adverse costs order – Costs de bonis propriis Raphalalani v 
Road Accident Fund [2017] JOL 38248 (GP) 
Court orders– Divorce order – Implementation of – Jurisdiction-whether the present 
Court has jurisdiction to enforce orders granted by a lower court, namely the 
Southern Divorce Court-discretionary powers to summon to its aid the process-in-
aid remedy. Stander v Marais [2016] JOL 38254 (WCC) 



Court orders- overbroad court orders not sought by parties and not supported by 
pleadings : such orders not sustainable, especially where parties were not afforded 
opportunity to make prior representations : orders set aside both in appeal and cross 
appeal. Adendorffs Boerderye v Shabalala and Others (997/15) [2017] ZASCA 37 
(29 March 2017) 

Court orders-Property – Execution against – Primary residence of debtor – Court’s 
discretion Nedbank Limited v Blue Sands Trading 537 CC and others 
[2016] JOL 35178 (KZD) 

Court orders-telephonically given- under what circumstances is a court empowered 
to grant an order made telephonically  and how should such an order be recorded 
and served effectively so that it comes to the notice of affected parties and is 
capable of ascertainment; Cathay Pacific Airways & another v Lin & 
another (260/2016) [2017] ZASCA 35 (29 March 2017) 
Court — High Court — Full bench and full court — Division consisting of two judges 
is 'full bench' and court consisting of three judges is 'full court' —Superior Courts Act 
10 of 2013, s 1 sv 'full court' and 'division'. MEC FOR CO-OPERATIVE 
GOVERNANCE AND OTHERS v MOGALAKWENA MUNICIPALITY AND 
ANOTHER 2017 (2) SA 464 (GP) 

Court — Judicial authority vesting in courts — Medical negligence case instituted 
against Gauteng MEC for Health — Court issued rule nisi calling upon MEC to show 
cause why he should not be held liable for costs de bonis propriis in his personal 
capacity; alternatively, to indicate those officials in offices of Department and State 
Attorney who should be held liable — One cannot be judge in own matter — Court 
not competent to authorise party to litigation before it to exercise judicial authority — 
Constitution, s 165. MEC FOR HEALTH, GAUTENG v LUSHABA 2017 (1) SA 106 
(CC) 

Courts-Direct access — Labour Relations Act, 1995 — Prescription Act, 1969 — 
dismissal dispute — arbitration award — order of reinstatement — prescription of 
arbitration award Mogaila v Coca Cola Fortune (Pty) Limited (CCT76/16) [2017] 
ZACC 6 (2 February 2017) 

Courts-Remedial powers of the Constitutional Court — Exercise of judicial discretion 
in awarding costs — Instances in which an appeal court may interfere with a 
discretionary order — Application of the Biowatch principle on costs — Failure to 
exercise discretion judicially in the constitutional context — Application to tender 
further evidence — Further evidence unnecessary to determine the issue on costs. 
Hotz and Others v University of Cape Town (CCT280/16) [2017] ZACC 10 (12 April 
2017) 

Court — Precedent and stare decisis — Court bound by prior decision of its own 
unless 'clearly wrong' — Test — Precise test unavailable — But certain that clearly 
wrong judgment would pertain to type of case where error so profound that it 
amounted to judicial blunder or resulted in manifest and unsustainable absurdity or 
injustice. STRUTFAST (PTY) LTD v UYS AND ANOTHER 2017 (6) SA 491 (GJ) 
 

 



Debt-Courts-Direct access granted — meaning of “debt” — Myathaza applicable — 
order of reinstatement did not prescribe Mogaila v Coca Cola Fortune (Pty) Limited 
(CCT76/16) [2017] ZACC 6 (2 February 2017) 

Declaratory order – Jurisdictional requirements – Interested person MC Rijkheer 
Incorporated t / a Jordaans Rijkheer & Partners v National Credit Regulator and 
others [2016] JOL 36894 (ECG) 

Default judgment – Application for rescission- common law and not Uniform Rules 
31(2)(b) or 42(1)(a). Road Accident Fund v Mokoena [2017] JOL 39293 (GJ) 
 
Default judgment – Rescission – Requirements-reasonable steps by enquiring about 
the claim after receiving the summons-application was bona fide Kedibone v 
Standard Bank of South Africa Limited [2017] JOL 38872 (GP) 
 
Default judgment – Rescission- order by default as it, at the time, had become clear 
that the application had been opposed. Ntwampe and others v Royal Family of 
Magadimana Ntweng (Mampuru Group) and others [2017] JOL 38867 (GP) 
 

Default judgement – rescission- bona fide defence- reckless credit as provided in 
Part D of Chapter 4 of the NCA, and more particularly sections 80 to 83 thereof-on 
facts not bona fide defence Wiese and Another v Absa Bank Limited (14580/2013) 
[2017] ZAWCHC 12 (24 February 2017) 

Default judgment – Application for rescission – Defence of reckless credit – Sections 
80 to 83 – National Credit Act 34 of 2005 – Bank properly conducting assessment in 
terms of section 81(2), when deciding whether applicant for credit could afford to 
repay loan – Wiese and another v ABSA Bank Ltd [2017] JOL 37450 (WCC) 
Default judgment – Application for rescission – Defence of reckless credit – Sections 
80 to 83 of the National Credit Act 34 of 2005 – Bank properly conducting 
assessment in terms of section 81(2), when deciding whether applicant for credit 
could afford to repay loan. Wiese and another v ABSA Bank Ltd [2017] 2 All SA 322 
(WCC)  
 
Default judgment – Application for rescission – Requirement of good cause-principal 
issue in the application was whether the applicant had knowledge of the 
respondent’s summons before the registrar granted default judgment against him-
summons did come to the attention of the applicant. Mofuta v SA Taxi Securitisation 
(Pty) Limited (Registration Number: 2005 / 021852 / 07); In re: SA Taxi Securitisation 
(Pty) Ltd v Mofuta [2016] JOL 37088 (FB) 
Default judgment – Error – Rescission Erkling v Nedbank Limited [2017] JOL 38239 
(GP) 

Default judgment – Granting of judgment by Registrar – Application for rescission – 
Rule 31(5)(d), Uniform Rules of Court Haffejee v Bytes Technology Group South 
Africa (Pty) Limited trading as Bytes Document Solutions and others 
[2016] JOL 36006 (WCC) 

 



Default judgment – Rule 35 notice – Effect of- The rules in question nowhere say 
that delivery of a notice in terms of rule 35(12) or (14) suspends the period referred 
to in rule 26 Potpale Investments (Pty) Limited v Mkhize [2017] JOL 37793 (KZP) 
 

Discovery – Rule 35 of the Uniform Rules of Court – Applicability to motion 
proceedings – Rule 35(13) providing that the provisions of the rule relating to 
discovery shall mutatis mutandis apply, in so far as the court may direct, to 
applications. Lewis Group Ltd v Woollam and others (2) [2017] 1 All SA 231 (WCC)  

Discovery affidavit – Failure to file – Injunction Andrade v Road Accident Fund [2017] 
JOL 36856 (FB) 

Discovery of documents – Rule 35(3) notice – Compliance Biermann v Eastern Cape 
Development Corporation [2017] JOL 37733 (EL) 
Eviction order – Application for leave to appeal – Whether irregular step Geldenhuys 
v Segage and others [2017] JOL 38391 (GP) 

Evidence — Admissibility — Without prejudice rule — Scope — Exceptions —
Acknowledgment of liability made in settlement offer admissible in evidence for 
limited purpose of interrupting prescription — Prescription Act 68 of 1969, s 14. KLD 
RESIDENTIAL CC v EMPIRE EARTH INVESTMENTS 17 (PTY) LTD 2017 (6) SA 
55 (SCA) 

Evidence — Witnesses — Calling, examination and refutation — Cross-examination 
— Right to cross-examine witnesses not absolute — May rightfully be limited by 
judicial officer to prevent unnecessary wasting of time and increase in costs. DE 
SOUSA AND ANOTHER v TECHNOLOGY CORPORATE MANAGEMENT (PTY) 
LTD AND OTHERS 2017 (5) SA 577 (GJ) 
 
Evidence – Hearsay evidence – Rule that hearsay evidence is generally not 
permitted in affidavits is not absolute – Section 3(1) of the Law of Evidence 
Amendment Act 45 of 1988 sets out the circumstances in which hearsay evidence 
will be permitted – Test for whether or not hearsay evidence should be admitted 
would be whether or not in a particular case before the court that it would be in the 
interest of justice that such evidence is admitted. South Africa v Swifambo Rail 
Agency (Pty) Ltd [2017] 3 All SA 971 (GJ) 
 
Evidence – Hearsay evidence – What constitutes – Whether a party in expropriation 
proceedings may, through a valuer called as an expert witness, adduce evidence of 
statements made to the valuer by other persons in respect of matters which have 
influenced her valuation of the land, in circumstances where such other persons are 
not called as witnesses Pentree Limited v Nelson Mandela Bay Municipality [2017] 
JOL 37423 (ECP)  
 
Evidence – Hearsay evidence – What constitutes – Section 3(4) of the Law of 
Evidence Amendment Act 45 of 1988 – Whether a party in expropriation proceedings 
may, through a valuer called as an expert witness, adduce evidence of statements 
made to the valuer by other persons in respect of matters which have influenced her 
valuation of the land, in circumstances where such other persons are not called as 



witnesses. Pentree Ltd v Nelson Mandela Bay Municipality [2017] 2 All SA 260 
(ECP) 
 
Evidence — Hearsay — When admissible — In unopposed application by credit 
grantor to enforce debt based on credit agreement to which National Credit Act 34 of 
2005 applying — Persons from whom founding and supplementary affidavits 
required, and evidence required to be set out — Law of Evidence Amendment Act 45 
of 1988, s 3(1)(c). FIRSTRAND BANK LTD v KRUGER AND OTHERS 2017 (1) SA 
533 (GJ) 
 
Evidence — Medical evidence — Second medical examination — Criteria to assist 
court in exercising its discretion to order — Uniform Rules of Court, rule 36(5) CAPE 
TOWN CITY AND OTHERS v KOTZÉ 2017 (1) SA 593 (WCC). 
 
Evidence — Witness — Giving of evidence via video link — Procedure for. URAMIN 
(INCORPORATED IN BRITISH COLUMBIA) t/a AREVA RESOURCES SOUTHERN 
AFRICA v PERIE 2017 (1) SA 236 (GJ)  
 
Evidence-Hearsay evidence – Section 3(4), Law of Evidence Amendment Act 45 of 
1988 – Hearsay evidence defined as being “evidence, whether oral or in writing, the 
probative value of which depends upon the credibility of any person other than the 
person giving such evidence” Pentree Limited v Nelson Mandela Bay Municipality 
[2017] JOL 37423 (ECP)  

Exception that the plaintiff's particulars of claim- lack the averments necessary to 
sustain a cause of action Dimension Data (Pty) Ltd v Minister of International 
Relations and Cooperation (99014/2015) [2017] ZAGPPHC 190 (22 May 2017) 

Exception to the plaintiff’s particulars of claim-‘constitutional damages’-vague-upheld 
Snyman v Van Tonder (16402/2016) [2017] ZAWCHC 60 (24 May 2017) 

Exception to the plaintiff’s particulars of claim-particulars of claim relating to the 
damages claim were vague and embarrassing-exception upheld Pharo v Futter and 
Another (1206/2016) [2017] ZAKZDHC 11 (20 March 2017) 

Exception to the plaintiff's amended particulars of claim - vague and embarrassing 
Desmarais v De Villiers (40271/16) [2017] ZAGPPHC 184 (19 May 2017) 

Exception-particulars of claim-plaintiff is afforded 10 (ten) days to amend Leithcon 
Earthmoving CC v Matlala and Another (2015/82835) [2017] ZAGPPHC 257 (7 June 
2017) 

Execution — Order for execution pending appeal — Appeal against — To which 
court — Meaning of expression 'next highest court of appeal' — If court making 
execution order consisting of one judge, then appeal lying to full court; if consisting of 
more than one judge, then appeal lying to Supreme Court of Appeal — Superior 
Courts Act 10 of 2013, s 18(1) and s 18(4). MEC FOR CO-OPERATIVE 
GOVERNANCE AND OTHERS v MOGALAKWENA MUNICIPALITY AND 
ANOTHER 2017 (2) SA 464 (GP)  

Execution — Application to execute pending appeal — May precede lodging of 
appeal — Dismissal of application for leave to appeal not removing jurisdictional 



underpinning for execution order — Superior Courts Act10 of 2013, s 18(1). 
NTLEMEZA v HELEN SUZMAN FOUNDATION AND ANOTHER 2017 (5) SA 402 
(SCA) 
 
Execution order-Attachment of home – Constitutionality of attachment of home to 
recover tuition fees payable to independent school –Attachment of home to recover 
tuition fees payable to public school not permitted – Section 41(6) – South African 
Schools Act 84 of 1996 – Differential treatment does not constitute unfair 
discrimination – Immovable property of debtors declared executable St Charles 
College v Du Hecquet De Rauville and others [2017] JOL 37677 (KNP) 
Execution — Attachment of salary — Magistrates' court making administration order 
against debtor and authorising issue of emoluments attachment order — Another 
court having jurisdiction over debtor's employer — Which court could issue 
emoluments order — Which orders s 74I(5) applies to — Magistrates' Courts Act 32 
of 1944, s 74I(5). SMITH NO v CLERK, PIETERMARITZBURG MAGISTRATES' 
COURT 2017 (5) SA 289 (KZP) 

Execution-Warrant of execution – Stay of execution – Abuse of court’s process 
Premium & Claims Administrators (Pty) Ltd v Sheriff for the Districts of Stellenbosch 
and Kuils River South and another [2016] JOL 36995 (WCC) 

 
Fees – Attorneys’ profession – Billing of fees – Contingency fees agreements – 
General prohibition – Effect of prohibition on remuneration agreement in respect of 
curator of pension fund where such remuneration would be in the form of a 
commission payable on a contingency basis, where agreement was required to be in 
accordance with the norms of the attorneys profession, was that the remuneration 
agreement was rendered unlawful and invalid. Nash and another v Mostert and 
others [2017] 3 All SA 918 (GP)  

Final interdict – Requirements Q-Civils (Pty) Ltd v Lte Holdings (Pty) Ltd t/a Lte 
Consulting and others [2015] JOL 34324 (FB) 

Further particulars – Rule 21, Uniform Rules of Court OA Noordman NO and another 
v JFB DE Bruin [2017] JOL 37889 (FB) 

 
Gauteng practitioners should note that a new combined manual had been issued. 
Practice manual for Gauteng out in May 2017 

Interdict – Requirements Transman (Pty) Ltd v Congress of South African Trade 
Unions and others [2017] JOL 37191 (GSJ) 
 
Interdict – Clear right Tlale and others v University of Witwatersrand, Johannesburg 
and another [2017] JOL 38004 (GJ) 

Interdict – Final relief – Requirements – Requirements for a final interdict are a clear 
right; injury actually committed or reasonably apprehended; and no other suitable 
alternative remedy. Rhodes University v Student Representative Council of Rhodes 
University and others (Concerned Staff at Rhodes University as Interveners) [2017] 1 
All SA 617 (ECG) 



Interdict- – Interim interdictory relief – Requirements – Applicant is required to 
establish a prima facie right; a well-grounded apprehension of irreparable harm if the 
interim relief is not granted and the ultimate relief is; that the balance of convenience 
favours the granting of an interim interdict; and that the applicant has no other 
satisfactory remedy. South African Students Congress (SASCO) and another v 
Walter Sisulu University and others [2017] 2 All SA 921 (ELC) 
Interdict- – Structural interdict – Circumstances where warranted – A structural 
interdict is warranted where it is necessary to secure compliance with a court order; 
Agri Eastern Cape and others v MEC for the Department of Roads and Public Works 
and others [2017] 2 All SA 406 (ECG) 
 
Interdict – Suspension of operation – A court has the power to suspend an interdict 
against a party operating in breach of land use laws to allow that party a period of 
time to redress the unlawfulness. Atlantic Beach Home Owners Association NPC v 
City of Cape Town and another [2017] 1 All SA 99 (WCC) 

Interdict- “interim-interim” relief-ambit and scope-Gupta family- In our law there is no 
recognized cause of action for an "interim-interim" interdict based on requirements 
other than those recognized at common law for an interim interdict- Applicants have 
not pleaded a cause of action based on the provisions of s. 34 of 
the Constitution;- The common-law  requirements  for  an 
interim  interdict  have  not  been established herein;-The balance of convenience 
weighs heavily in favour of a party which seeks to uphold and preserve the integrity 
of the established financial system and the Rule of Law. Annex Distribution (Pty) Ltd 
and Others v Bank of Baroda (52590/2017) [2017] ZAGPPHC 608 (21 September 
2017) 

Interdict — Final interdict — Requirements — Absence of other adequate or 
satisfactory remedy — Alternative remedy must be legal remedy. HOTZ AND 
OTHERS v UNIVERSITY OF CAPE TOWN 2017 (2) SA 485 (SCA) 

Interdict — Final interdict — Requirements — Once three requirements for grant of 
interdict established, scope, if any, for refusing relief limited — No general discretion 
to refuse relief. HOTZ AND OTHERS v UNIVERSITY OF CAPE TOWN 2017 (2) SA 
485 (SCA) 

Interdict-Interim interdict – Appealability – Requirements for interim interdict City of 
Tshwane Metropolitan Municipality v Afriforum and another [2016] JOL 36299 (CC) 

Interdict-Interim interdict – Requirements Merck Sharp Dohme Corporation and 
others v Cipla Agrimed (Pty) Ltd [2017] JOL 37737 (CP) 
 
Interdictory relief – Requirements-disputes of fact-interdict not granted Afriforum 
NPC and another v Pienaar [2017] JOL 37568 (WCC) 

Interdicts – Final interdict – Requirements – An applicant for a final interdict must 
show a clear right; an injury actually committed or reasonably apprehended; and the 
absence of similar protection by any other ordinary remedy. Hotz and others v 
University of Cape Town [2016] 4 All SA 723 (SCA) 



Interdicts-Mareva interdict – Requirements Roux and Van Nierop in their capacities 
as partners of Kevin Roux Properties v Magnolia Ridge Properties 197 (Pty) Limited 
and another [2017] JOL 36886 (ECG) 

Interdict-Structural interdict – Circumstances where warranted Agri Eastern Cape 
and others v Member of the Executive Council for the Department of Roads and 
Public Works and others [2017] JOL 37593 (ECG) 
 
Interdict – Interlocutory interdict – Appealability – Test for appealability – An interim 
interdict pending the determination of an action is not final in effect, which is why 
matters decided for purposes of granting an interim interdict do not become res 
judicata. Cipla Agrimed (Pty) Ltd v Merck Sharp Dohme Corporation and others 
[2017] 4 All SA 605 (SCA) 
 
Interim interdict – Locus standi – Quasi-vindicatory action Nel NO obo Jumba v 
Macbeth Attorneys Incorporated and others [2016] JOL 36999 (GP) 

Interpleader proceedings – Piercing corporate veil- Attachment of property Goldfinch 
Garments CC and another v Sheriff of the Court – Newcastle and another [2017] 
JOL 37260 (LC)  
 
Interlocutory application – Discharge of order of supervisory jurisdiction Pheko and 
others v Ekurhuleni Metropolitan Municipality and others (Socio-economic Rights 
Institute of South Africa as amicus curiae) [2016] JOL 36302 (CC)  
 
International law — Jurisdiction of courts — Act occurring abroad — Applicants 
seeking attachment of ship's cargo unlawfully taken from non-self-governing territory 
of Western Sahara — High Court holding that violation of inhabitants' sovereignty 
over territory's natural resources justifying granting of application — Order made with 
rider that cargo would be allowed to proceed if appropriate security furnished. 
SAHARAWI ARAB DEMOCRATIC REPUBLIC AND ANOTHER v OWNERS AND 
CHARTERERS OF THE CHERRY BLOSSOM AND OTHERS 2017 (5) SA 105 
(ECP)  
 
Joinder – Joinder is required, only if the party has a direct and substantial interest 
which may be affected prejudicially by the judgment of the court in the proceedings 
concerned. Mulaudzi v Old Mutual Life Assurance Company (South Africa) Ltd and 
others; National Director of Public Prosecutions and another v Mulaudzi [2017] 3 All 
SA 520 (SCA) 
 
Joinder – Non-joinder – Failure to join parties with interest in matter fatal to 
application – position of the interested party (President Zuma). Minister of Finance v 
Oakbay Investments (Pty) Limited and a related matter [2017] JOL 38442 (GP) 

Joinder application – Prescription – Interruption of service of joinder application by 
running of prescription – Section 15(1) – Prescription Act 68 of 1969 –Proceedings 
against party sought to be joined began under the joinder process – Proceedings 
instituted as a step in the enforcement of the claim for payment of debt – Interruption 
of prescription- joinder application was granted Huyser v Quicksure (Pty) Limited and 
another [2017] JOL 37422 (GP) 



Joinder-Preliminary issue – Non-joinder Mdlalana v Van der Decken NO and others 
[2017] JOL 38471 (ECG) 

 
Joinder application – Prescription – Whether service of joinder application interrupted 
the running of prescription as provided for in section 15(1) of the Prescription Act 68 
of 1969 – Court finding that the proceedings against the party sought to be joined, 
begun under the joinder process, were instituted as a step in the enforcement of the 
claim for payment of the debt which would have led to interruption of prescription. 
Huyser v Quicksure (Pty) Ltd and another [2017] 2 All SA 209 (GP) 
 
Joinder-– Intergovernmental agreements – Non-joinder of foreign governments with 
whom agreements were signed – Minister’s obligations to act constitutionally and in 
accordance with section 231 of the Constitution of the Republic of South Africa, 1996 
owed to citizens of this country and not to foreign governments – No foreign 
governments that were party to intergovernmental agreements had any direct and 
substantial legal interest – Joinder not necessary in terms of South African Domestic 
Law Earthlife Africa – Johannesburg and another v Minister of Energy and others 
[2017] JOL 37709 (WCC) 
 
Joinder of parties- Divorce action – Non-joinder Strydom v Strydom and another; In 
re: Strydom v Strydom [2017] JOL 36852 (FB) 

Joinder- the interests of justice-grant joinder Huyser v Quicksure (Pty) Ltd and 
Another (73006/2012) [2017] ZAGPPHC 24 (3 February 2017) 

Joinder- The respondents maintain that the foreign contracting states – Russia, the 
United States of America and South Korea – are ‘essential parties’ which have a 
direct and substantial interest in any orders which the Court might make- Our law 
recognises a limited right to object to non-joinder Earthlife Africa Johannesburg and 
Another v Minister of Energy and Others (19529/2015) [2017] ZAWCHC 50 (26 April 
2017) 

Joinder-a non-joinder-two parties not joined-both Mike’s Chicken (Pty) Ltd and its 
appointed Business Rescue Practitioner/s. Second, is the late filing of applicant’s 
Replying Affidavit and non-condonation. Chemfit Fine Chemicals (Pty) Ltd t.a SA 
Premix v Maake and Others (5772/2016) [2017] ZALMPPHC 27 (1 September 2017) 

Joinder-Business rescue plan-application to set aside-creditors not joined; non-
joinder of creditors in an application to set aside a business rescue plan is fatal to the 
granting of that application. Golden Dividend 339 (Pty) Limited and another v ABSA 
Bank Limited [2016] JOL 36032 (SCA) 

Joinder-Intergovernmental agreements – Non-joinder of foreign governments with 
whom agreements were signed – Minister’s obligations to act constitutionally and in 
accordance with section 231 of the Constitution of the Republic of South Africa, 1996 
are owed to the citizens of this country and not to foreign governments – None of the 
foreign governments that were party to the intergovernmental agreements had any 
direct and substantial legal interest, as a matter of South African domestic law, in the 
constitutionality of the Minister’s actions – Joinder not necessary. Earthlife Africa, 
Johannesburg and another v Minister of Energy and others [2017] 3 All SA 187 
(WCC) 



Joinder-Minister is joined -personal capacity-parties mustreport to Court -failing 
agreement the Court will issue directions determining the process. Black Sash Trust 
v Minister of Social Development and Others (Freedom Under Law NPC Intervening) 
(CCT48/17) [2017] ZACC 20 (15 June 2017) 

Judges- Judges are not employed like ordinary civil servants or private sector 
workers. They hold office under a statute known as the Judges’ Remuneration 
and Conditions of Employment Act, 47 of 2001 (“the Judges’ Act”), Heath v President 
of the Republic of South Africa (14440/2016) [2017] ZAWCHC 146 (6 December 
2017) 

Judge — Appointment — Judicial Service Commission — Selection process — 
Review — Record on review — Extent of record — Claim of confidentiality — 
Confidentiality considerations warranting non-disclosure of Judicial Service 
Commission's private deliberations on judicial appointments — Such deliberations 
not forming part of record on review — Uniform Rules of Court, rule 53(1)(b). HELEN 
SUZMAN FOUNDATION v JUDICIAL SERVICE COMMISSION AND OTHERS 2017 
(1) SA 367 (SCA)  
 
Judge — Recusal — When required — Litigant's attorney is judge's attorney. 
MULAUDZI v OLD MUTUAL LIFE ASSURANCE CO (SOUTH AFRICA) LTD AND 
OTHERS 2017 (6) SA 90 (SCA) 

Judgment by default – Application for rescission – Appeal against dismissal – Court 
held that the rescission application had to be governed by either rule 42(1)(a), the 
common law or both – Court having a wide discretion to grant or refuse a rescission 
– Court concluded that the appellant had succeeded in making out a case for good 
cause in order to succeed with a common law rescission application. City of 
Tshwane Metropolitan Municipality v Brooklyn Edge (Pty) Ltd and another [2017] 1 
All SA 116 (GP) 

Judgments and orders — Foreign judgment — Enforcement — Dispute concerning 
licensing of battery technology resulting in American civil judgment of treble 
damages — Whether Act or public policy precluding recognition and enforcement of 
judgment — Protection of Businesses Act 99 of 1978, ss 1(1) and 1(3). DANIELSON 
v HUMAN AND ANOTHER 2017 (1) SA 141 (WCC) 

Judgments and orders — Foreign judgment — Recognition — Plaintiff seeking order 
directing state to give effect to name change resulting from foreign adult-adoption 
order — Limited relief sought not offending public policy and granted in interests of 
justice — Court making order recognising foreign judgment and authorising plaintiff 
to use order in support of name-change application. WILE AND ANOTHER v MEC, 
DEPARTMENT OF PUBLIC WORKS, GAUTENG AND OTHERS 2017 (1) SA 125 
(WCC)  
 
Judgments-International law – Foreign judgment – Recognition and enforcement 
Danielson v Human and another [2016] JOL 36356 (WCC)  
Judicial immunity-Constitutional law – Traditional leadership – Sections 211 and 212 
of the Constitution of the Republic of South Africa, 1996 – Judicial immunity – Claim 
for extension of principle of judicial immunity applying to other members of the 



judiciary, ie magistrates and judges, to members of the judiciary presiding in 
traditional courts – Claim having no foundation where traditional leader’s criminal 
conduct was not committed in leader’s capacity as King or judicial officer when the 
offences were committed. Congress of Traditional Leaders of South Africa v Speaker 
of the National Assembly and others [2017] 2 All SA 463 (WCC) 
 
Judicial Service Commission – Powers of – Whether sections 8–10, 14–23 and 25–
33 of the Judicial Service Commission Amendment Act 20 of 2008 complied 
with sections 177(1), 178(6) and 180(b) of the Constitution of the Republic of South 
Africa, 1996 – Court held that the general power of the Judicial Service Commission 
in section 178(6) to determine its own procedures includes the specific power in 
section 180(b) to determine its own procedures for dealing with complaints about 
judicial officers – Court confirming constitutionality of impugned provisions. Motata v 
Minister of Justice and Correctional Services and another [2017] 1 All SA 924 (GP)  
Judicial Service Commissions – Judicial appointments – Recording of the private 
deliberations on judicial appointments by the Judicial Service Commission, properly 
conducted in terms of the Judicial Service Commission Act 9 of 1994 and regulation 
3(k) made thereunder – Whether a decision-maker’s private deliberations form part 
of the rule 53 record in terms of rule 53 of the Uniform Rules of Court – Court finding 
that a decision-maker’s deliberations do not automatically form part of the record of 
the proceedings as contemplated in rule 53, and the extent of the record must 
depend upon the facts of each case. The Helen Suzman Foundation v Judicial 
Service Commission (Police and Prisons Civil Rights Union and others as amici 
curiae) [2017] 1 All SA 58 (SCA)  

Jurisdiction – Admiralty jurisdiction Jacobs v Blue Water and others [2016] JOL 35448 
(WCC) 
 
Jurisdiction-Court order – Application or rescission – Service of application – 
Chosen domicilium citandi et executandi Cole v Kallie; In re Kallie v Cole and others 
[2017] JOL 39295 (GJ) 
 
Jurisdiction – Attachment to confirm jurisdiction – Requirements ACL Group (Edms) 
Bpk and others v Qick Televentures Fze [2016] JOL 38250 (FB) 

Jurisdiction – Claim for payment – Mandatory requirement of notice of action, in terms 
of section 129 of the National Credit Act 34 of 2005 – Notice constituting part of cause 
of action – Delivery of section 129 notice took place outside area of jurisdiction of 
relevant Magistrates’ Court – Cause of action did not arise wholly within district or 
regional division of that court Blue Chip 2 (Pty) Limited trading as Blue Chip 49 v 
Ryneveldt and others (National Credit Regulator as amicus curiae) [2016] JOL 36049 
(SCA) 

 
Jurisdiction – Equality Court- pension benefits or voluntary severance packages 
calculated on the basis of a formula which at the time used race as a determining 
factor- The Court  lacked jurisdiction-action arose prior to the enactment of the said 
legislation. Hendricks and others Transnet Second Defined Benefit Fund and others 
[2017] JOL 37682 (WCC) 



Jurisdiction – Exercise of territorial jurisdiction by provincial or local division of the 
High Court – Section 21(1) of the Superior Courts Act 10 of 2013 provides that a 
Division has jurisdiction over all persons residing or being in, and in relation to all 
causes arising and all offences triable within, its area of jurisdiction and all other 
matters of which it may according to law take cognisance. K2012150042 (South 
Africa) (Pty) Ltd v Zitonix (Pty) Ltd [2017] 2 All SA 232 (WCC) 
 
Jurisdiction – Exercise of territorial jurisdiction by provincial or local division of the 
High Court – Section 21(1) – Superior Courts Act 10 of 2013 – A division has 
jurisdiction over all persons residing or being in, and in relation to all causes arising 
and all offences triable within, its area of jurisdiction and all other matters of which it 
may according to law take cognisance K2012150042 (South Africa) (Pty) Limited v 
Zitonix (Pty) Ltd [2016] JOL 37349 (WCC) 

Jurisdiction – Land restitution agreement – Enforcement of – Whether High Court 
has jurisdiction to determine claim – Where claim fell within the exclusive jurisdiction 
of the Land Claims Court as provided in section 22 of the Restitution of Land Rights 
Act 22 of 1994, High Court lacking jurisdiction to entertain claim. Bangani v Minister 
of Rural Development and Land Reform and another [2017] 2 All SA 453 (ECM) 
Jurisdiction – Land restitution agreement – Enforcement of – Whether High Court 
has jurisdiction to determine claim Bangani v Minister of Rural Development and 
Land Reform and another [2017] JOL 37601 (ECG) 

Jurisdiction-Court – Magistrates Court – Jurisdiction – Distribution of Matrimonial 
Property Following Divorce – Court having jurisdiction only over registered 
Customary Law marriages – No jurisdiction to order distribution in respect of 
Unregistered Union – Lutzkie v Regent Insurance Company Limited [2016] JOL 
37362 (GSJ) 

Jurisdiction-maintenance court-claims against deceased estate- maintenance court 
has jurisdiction Du Toit NO v Errol Thomas NO and others [2016] JOL 36040 (SCA) 
Legal practitioner — Duties of — Duty to court — Necessity to disclose all relevant 
facts — Applicant for temporary stay of prosecution in three separate cases not 
revealing at hearing of application that one case already part-heard — Such 
omission material — Duty of legal representative to be fully candid with the court as 
to the correct state of affairs. MOHAN v DIRECTOR OF PUBLIC PROSECUTIONS, 
KWAZULU-NATAL AND OTHERS 2017 (2) SACR 76 (KZD) 
 

Lis Alibi Pendens -plea-requirements-labour court issues decided now before high 
court Elefu v Lovedale Public Further Education and Training College and Others 
(152/2017) [2017] ZAECBHC 13 (19 October 2017) 

Locus standi – Standing – Owner of land in close proximity to proposed township 
having standing as an interested person to challenge establishment of township. Drift 
Supersand (Pty) Ltd v Mogale City Local Municipality and another [2017] 4 All SA 
624 (SCA) 

Locus standi- Constitutional Court has now repeatedly confirmed the broad grounds 
of standing in relation to constitutional challenges, including those relating to 
executive action. Earthlife Africa Johannesburg and Another v Minister of Energy 
and Others (19529/2015) [2017] ZAWCHC 50 (26 April 2017) 



Locus standi of plaintiff – Whether the nature of the contractual rights involved a 
delectus personae (a personal and closed relationship between the insurer and the 
insured) and whether the contract itself showed that the rights were not intended to 
be ceded – Properly construed and interpreted against all relevant circumstances, 
inclusive of the sui generis nature of the insurer, the insured and the relationship 
between them, the policy was clearly indicative of consensus between the insurer 
and the insured, not to cede or transfer rights and/or claims. Propell Specialised 
Finance (Pty) Ltd v Attorneys Insurance Indemnity Fund NPC and others [2017] 3 All 
SA 1005 (WCC)  

Locus standi: whether appellant could bring the application: whether appellant had 
direct and substantial interest in the subject matter. Polokwane Taxi Association v 
Limpopo Permissions Board and others (490/2016) ZASCA 44 (30 March 2017)  

Locus standi-Eviction application – Locus standi Sarpong v Ahmad [2017] JOL 
37788 (ECM) 
 

Locus standi in iudicio – General rule – Rule regarding deceased estates July and 
others v Mbuqe and others [2017] JOL 37366 (ECM) 

Motion proceedings – Dispute of fact – Election of party to proceed by way of 
application in circumstances in which he should have realised that a serious dispute 
of fact incapable of resolution was bound to develop on the papers resulting in 
dismissal of application. Ex parte Pretorius (Franklin as Intervening Party) [2017] 2 
All SA 558 (WCC) 

Motion proceedings – Dispute of fact – Election of party to proceed by way of 
application in circumstances in which he should have realised that a serious dispute 
of fact incapable of resolution was bound to develop on the papers resulting in 
dismissal of application Ex parte Pretorius (Franklin intervening) [2017] JOL 37599 
(WCC) 

 
Motion proceedings – Disputes of fact – Relief should only be granted in motion 
proceedings when the facts set out in the applicant’s affidavit are admitted and in 
their totality those put up by the respondents permit the grant of such an order – A 
litigant who anticipates or knows that there is likely to be a dispute of fact and who 
nonetheless proceeds by way of motion proceedings runs the real risk that a court, in 
the exercise of its discretion, may dismiss the application with costs. Harilal v 
Rajman and others [2017] 2 All SA 188 (KZD)  
 
Motion proceedings – Disputes of fact – Relief should only be granted in motion 
proceedings when the facts set out in the applicant's affidavit are admitted and in 
their totality those put up by the respondents permit the grant of such an order – A 
litigant who anticipates or knows that there is likely to be a dispute of fact and who 
nonetheless proceeds by way of motion proceedings runs the real risk that a court, in 
the exercise of its discretion, may dismiss the application with costs Harilal v Rajman 
and others [2017] JOL 37425 (KZD) 



Motion proceedings – Founding affidavit – Deponent – Requirements-lack of 
confirmatory affidavits Firstrand Bank Limited v Kruger and others [2017] JOL 37566 
(GJ)  
 
Motion proceedings – Nature of – Not designed to resolve factual disputes – Where, 
in motion proceedings, disputes of fact arise on the affidavits, a final order can be 
granted only if the facts averred in applicant’s affidavits, which have been admitted 
by the respondent, together with the facts alleged by the latter, justify such order. 
Rhodes University v Student Representative Council of Rhodes University and 
others (Concerned Staff at Rhodes University as Interveners) [2017] 1 All SA 617 
(ECG) 

Motion proceedings: an applicant must, in the founding papers, disclose facts that 
would make out a case for the relief sought : the relief granted by the court a quo 
was inconsistent with the facts and averments contained in the papers : relief 
improperly granted. Mashamaite & others v Mogalakwena Local Municipality & 
others (523 /2016) and MEC, Limpopo & another v Kekana & 
others (548/2016) [2017] ZASCA 43 (30 March 2017)  

Motions — Unopposed motions — Affidavits — Requirement that deponent have 
personal knowledge of facts — Extent to which hearsay could be admitted — 
Unopposed application by credit grantor to enforce debt based on credit agreement 
to which National Credit Act 34 of 2005 applying — Persons from whom founding 
and supplementary affidavits required, and evidence required to be set out — Law of 
Evidence Amendment Act 45 of 1988, s 3(1)(c). FIRSTRAND BANK LTD v KRUGER 
AND OTHERS 2017 (1) SA 533 (GJ) 

Motions-urgent applications-certificate of urgency- prayer for urgent application. Big 
Blue Marketing CC v King Sabata Dalindyebo Local Municipality (4308/2016) [2017] 
ZAECMHC 2 (16 February 2017) 

National Credit Act also see Consumer credit 

National Credit Act 34 of 2005-Consumer – Credit agreement – Loan agreement – 
Claim for payment – Arm’s-length agreement – What constitutes Natsure Steel (Pty) 
Limited v Illing [2017] JOL 38877 (GJ) 
 
National Credit Act – Consumer protection – Credit agreement – Debt review – 
Restructuring of debts – Varying of interest rate by court – Lawfulness Nedbank 
Limited v Jones and others [2017] JOL 38025 (WCC) 

National Credit Act 34 of 2005 – Proof of delivery- Claims for payment – Delivery of 
notices – Section 129 – Standard Bank of South Africa Limited v Davenport NO and 
others [2017] JOL 37795 (ECG) 

National Credit Act 34 of 2005- The delivery of the s 129 (1) notice outside an area 
of jurisdiction of the High Court, as is the case in the applications before me, does 
not affect the cause of action and/or the jurisdiction of the court. IEMAS Financial 
Services (Co-operative) Limited v Fieland; IEMAS Financial Services (Co-operative) 
Limited v Claasen; IEMAS Financial Services (Co-operative) Limited v Kalanie; 
IEMAS Financial Services (Co-operative) Limited v Sathu; IEMAS Financial Services 



(Co-operative) Limited v Mkhwanazi; IEMAS Financial Services (Co-operative) 
Limited v Makatong (18726-2016; 93244-15; 96970-15; 75686-15; 40873-16; 96640-
15) [2017] ZAGPPHC 575 (8 September 2017) 

National Credit Act- Consumer credit agreement — Debt enforcement — Preliminary 
procedures — Instalment agreement — Surrender of goods — Notices credit 
provider required to send to consumer — Notice of estimated value of goods 
surrendered under instalment sale agreement — Method of delivery — Majority 
acknowledging merits of requiring registered mail but not deciding issue; minority 
deciding registered mail required — National Credit Act 34 of 2005, s 127(2). 
BALISO v FIRSTRAND BANK LTD t/a WESBANK 2017 (1) SA 292 (CC) 
National Credit Act- Consumer protection – Requirement of notice in terms of 
section 129 of the National Credit Act 34 of 2005 before credit agreements are 
cancelled – Absence of contrary indication – Acceptance of delivery of notice sent by 
registered post by a credit provider in terms of section 129 – Post office track and 
trace report – Notification given by post office to addressee that item was available 
for collection – No authority in support of argument – Particulars of arrears is an 
essential ingredient of a notice of default in terms of section 129 Amardien and 
others v Registrar of Deeds and others [2017] JOL 37596 (WCC) 
 
National Credit Act- Credit agreement – Mortgage bond – Claim for payment – 
Reckless credit ABSA Bank Limited v De Beer and others [2017] JOL 38389 (GP) 

National Credit Act- Credit agreement — Consumer credit agreement — Debt 
enforcement — Preliminary procedures — Instalment agreement — Surrender of 
goods — Notices credit provider required to send consumer — Notice of estimated 
value of goods surrendered under instalment sale agreement — Proof of delivery — 
Probable receipt by reasonable consumer required — In opposed matters this 
determined by way of evidence at trial — National Credit Act 34 of 2005, ss 127(2), 
130(3)(a). BALISO v FIRSTRAND BANK LTD t/a WESBANK 2017 (1) SA 292 (CC)  
 
National Credit Act- Credit agreement — Consumer credit agreement — Debt 
enforcement — Preliminary procedures — Instalment agreement — Surrender of 
goods — Notices credit provider required to send to consumer — Notice 
requirements only applicable where surrender voluntary, not if consumer in default, 
or instalment agreement cancelled or goods attached — National Credit Act 34 of 
2005, ss 127(2), 127(5) and 131. EDWARDS v FIRSTRAND BANK LTD t/a 
WESBANK 2017 (1) SA 316 (SCA)  
 
National Credit Act- Credit agreement — Consumer credit agreement — Debt 
enforcement — Preliminary procedures — Instalment agreement — Surrender of 
goods — Notices credit provider required to send to consumer — Method of delivery 
— May be advisable to send by registered mail but not required — Adequate proof of 
delivery — What constitutes — National Credit Act 34 of 2005, ss 127(2), 127(5). 
EDWARDS v FIRSTRAND BANK LTD t/a WESBANK 2017 (1) SA 316 (SCA)  
 
National Credit Act 34 of 2005 – Compliance with – Section 127 deals with a 
situation where the consumer wishes to terminate a credit agreement, by giving 
notice to the credit provider and surrendering the goods to same – Court finding that 
defendant had voluntarily surrendered vehicle and that plaintiff had complied with 
relevant requirements entitling it to payment of amount due to it. Audi Financial 



Services (a division of Wesbank; a division of Firstrand Bank Ltd) v Safter [2017] 3 
All SA 778 (WCC)  

National Credit act-Consumer credit – Claim for payment on loan – Notice to debtor 
– National Credit Act 34 of 2005, section 129 – Non-compliance Land and 
Agricultural Development Bank of South Africa v Chidawaya and another [2017] JOL 
37844 (GP) 

 
National Credit Act-Consumer credit agreement — Debt rearrangement — Order — 
Interest rate fixed at level that would make debt impossible to settle — Order ultra 
vires and invalid — However, court declining review because of prejudice to debtor 
— Instead issuing declaratory order that magistrates' court may not vary 
contractually agreed interest rate and that rearrangement order containing such 
proviso invalid — National Credit Act, s 86(7)(c) and s 87(1)(a)(ii). NEDBANK LTD v 
JONES AND OTHERS 2017 (2) SA 473 (WCC) 

National Credit Act-Consumer protection – Default judgment – Rescission – Debt 
review – Having received a notice from the debt counsellor in terms of section 
86(4)(b)(i), the respondent was barred from instituting action against the applicant 
until it had acted in accordance with the provisions of section 86(10) of the Act. 
Rougier v Nedbank Limited [2016] JOL 36928 (GSJ) 
National Credit Act-Consumer protection – Requirement of notice in terms of 
section 129 of the National Credit Act 34 of 2005 before the credit agreement is 
cancelled – In the absence of a contrary indication, it might be accepted that a notice 
sent by registered post by a credit provider in terms of section 129 had been 
delivered if it appeared from a post office track and trace report that it had been 
received at the local post office of the consumer and that notification had been given 
by the post office to the addressee that the item was available for collection – Court 
finding no authority in support of argument that particulars of arrears is an essential 
ingredient of a notice of default in terms of section 129. Amardien and others v 
Registrar of Deeds and others [2017] 2 All SA 431 (WCC) 
Credit Act 34 of 2005, s 4(1). MAN FINANCIAL SERVICES SA (PTY) LTD v 
PHAPHOAKANE TRANSPORT AND ANOTHER 2017 (5) SA 526 (GJ)  
 

National Credit act-Credit agreement — Consumer credit agreement — Section 
126B(1)(b) of National Credit Act 34 of 2005, inserted by National Credit Amendment 
Act 19 of 2014 — Retrospectivity — Section having no retrospective application. 
KAKNIS v ABSA BANK LTD AND ANOTHER 2017 (4) SA 17 (SCA) 

National Credit Act-Interpretation of statutes – Section 126B(1)(b)(ii) of the National 
Credit Act 34 of 2005 – Retrospective application – No statute is to be construed as 
having retrospective operation unless clearly intended by the Legislature – Court 
finding the section not to have retrospective operation. Kaknis v Absa Bank Ltd, 
Kaknis v MAN Financial Services SA (Pty) Ltd [2017] 2 All SA 1 (SCA) 

Notice-Third party notice – Exception Infrastructure Finance Corporation Limited v 
Thabo Mofutsanyana District Municipality and others [2015] JOL 34169 (FB) 

Particulars of claim 



Particulars of claim-amendment -Claim in Reconvention in terms of Rule 28(4) of the 
Uniform Rules of Court- Application for Leave to amend its Claim in Reconvention  
dismissed with costs. Papesch v Spanholtz (19183/2007) [2017] ZAWCHC 121 (31 
October 2017) 

Particulars of claim – Application to amend – Refusal of – Appeal-no basis on which 
the magistrate could find that the amendment sought would have the effect of an 
excipiable pleading nor was there any basis on which it could be argued that the 
amendment sought would oust the court’s jurisdiction. GMA Finance CC v Leonard 
and others [2016] JOL 37091 (FB) 
 
Particulars of claim – Exception to – Statutory interpretation- section 77(3)(b), 22(1) 
and 77(6) of the Act to hold the directors of the company personally liable for a debt 
allegedly due to it by the company of which they were directors. It was contended 
that in this case, plaintiff should have relied on sections 22, 76 and 218 of the Act- 
section 218(2) of the Act, that is the enabling provision- exception dismissed Blue 
Farm Fashion Limited v Rapitrade 6 (Pty) Limited and others 
[2016] JOL 35613 (WCC) 

Particulars of claim – Leave to amend Moodley v Renasa Insurance Company 
Limited and others [2016] JOL 35607 (KZD) 
 
Particulars of claim – Leave to amend-The rules of court exist in order to ensure fair 
play and good order in the conduct of litigation. Undue technicality is to be 
discouraged. The intended amended particulars of claim was far from perfect, but it 
the plaintiffs could do no better with the limited information to hand. The Court was of 
the view that the amendment should be allowed Roelofse NO and others v Dimitra 
Futures (Pty) Limited [2017] JOL 38392 (GP) 

Plea- amendment of plea - plaintiff objecting to amendment on the basis that it would 
render plea excipiable - principles to consider. Nissan South Africa (Pty) Ltd v Praxis 
Financial Services (Pty) Ltd; In re: Praxis Financial Services (Pty) Ltd v Nissan South 
Africa (7151/2016) [2017] ZAGPPHC 209 (25 May 2017) 

Pleadings – Application to strike out –must not expect the Court to wade through a 
mass of material Skin Renewal CC v Brigit Filmer Spa & Skin (Pty) Ltd and others 
[2017] JOL 37755 (KZP) 
 
Pleadings – Confinement to- Claims for payment – Contractual relationship –define 
issues Midsouth Distributors (Pty) Limited v Anfoto Processing Laboratory CC and 
another [2017] JOL 37792 (ECP) 
 
Pleadings – Particulars of claim – Application for leave to amend – absence of such 
factual allegations Nel NO and others v Bank of Baroda [2017] JOL 37751 (KZD) 
Pleadings – Parties to litigation are limited to their pleadings – A party cannot be 
allowed to direct the attention of the other party to one issue in its pleading and then 
at the trial attempt to canvas another – It is the duty of the court to determine the real 
issues between the parties and provided that no prejudice is caused to any party, to 
decide the case on the real issues. Joubert v Meyer [2017] 3 All SA 878 (GP) 



Pleadings-amendment-during trial-can be done -requirements Passenger Rail 
Agency of South Africa v Mnguni (75585/2013) [2017] ZAGPPHC 359 (10 July 2017) 

Plea-Rule 43 application – Plea – Res judicata – Requirements “AG” v “DG” [2017] 
JOL 37742 (GJ) 

Plea-special plea is to the effect that the plaintiffs’ cause of action, as introduced by 
the amendment, has become prescribed. Pollock NO and Another v Pieters and 
Others (49218/2013) [2017] ZAGPPHC 306 (3 July 2017) 

Postponement – Court’s discretion – A court has a discretion as to whether a 
postponement should be granted or refused, which discretion must be exercised 
judicially – A court should be slow to refuse a postponement, where the true reason 
for a party’s non-preparedness has been fully explained, where his lack of 
preparedness to proceed is not due to delaying tactics and where justice demands 
that he should have further time for the purpose of presenting his case. Phutuma 
Networks (Pty) Ltd v Telkom SA Ltd [2017] 1 All SA 265 (GP) 

Prescription 

Prescription Act 68 of 1969 – s 12(3) – identity of debtor and facts from which debt 
arose – objective standard of reasonable care – statutory attribution of knowledge to 
creditor – claims prescribed. Omega Risk Solutions (Pty) Ltd v De Witt (149/2017) 
[2017] ZASCA 171 (1 December 2017) 

Prescription — Extinctive prescription — Interruption — By acknowledgment of 
liability— Without prejudice communications — Acknowledgment of liability made in 
settlement offer admissible in evidence for limited purpose of interrupting prescription 
— Prescription Act 68 of 1969, s 14. KLD RESIDENTIAL CC v EMPIRE EARTH 
INVESTMENTS 17 (PTY) LTD 2017 (6) SA 55 (SCA) 

Prescription — claims brought under section 252 of the Companies Act 61 of 1973 do 
not constitute “debts” in terms of the Prescription Act 68 of 1969 — matter remitted to 
High Court for consideration of section 252 claim Off-Beat Holiday Club and Another 
v Sanbonani Holiday Spa Shareblock Limited and Others [2017] ZACC 15 

 
Prescription — general rule — begins to run when debt arises — unless parties 
clearly stipulate otherwise-Prescription Act 68 of 1969 — section 12 — prescription 
generally not delayed when debt is “due and payable” only after demand. Trinity 
Asset Management (Pty) Limited v Grindstone Investments 132 (Pty) Limited [2017] 
ZACC 32 

Prescription- Municipality – Billing for water consumption – Estimated charges – 
Disputing of charges by consumer Argent Industrial Investment (Pty) Limited v 
Ekurhuleni Metropolitan Municipality [2017] JOL 37451 (GJ) 

Prescription-Immovable property : title deed : registered condition entitling developer 
to have property re-transferred to it in certain circumstances : this a personal not real 
right, capable of prescribing. Bondev Midrand (Pty) Limited v Puling and Another, 
Bondev Midrand (Pty) Limited v Ramokgopa (802/2016, 803/2016) [2017] ZASCA 
141 (2 October 2017) 



Prescription – Interruption of – Whether an acknowledgment of indebtedness by a 
debtor, embodied in a letter written for the purpose of settling litigation, and thus 
without prejudice, may nonetheless be admitted in evidence for the limited purpose 
of showing that the period of prescription has begun to run afresh in terms of section 
14 of the Prescription Act 68 of 1969 – Recognition of exceptions to the without 
prejudice rule – Majority of court ruling that where acknowledgments of liability are 
made such that, by virtue of section 14 of the Prescription Act, they would interrupt 
the running of prescription, such acknowledgments should be admissible, even if 
made without prejudice during settlement negotiations, but solely for the purpose of 
interrupting prescription. KLD Residential CC v Empire Earth Investments 17 (Pty) 
Ltd [2017] 3 All SA 739 (SCA) 

Prescription – pension funds – erroneous double payment – substitution of a party 
after litis contestatio as a result of a cession of the debt does not give rise to a valid 
plea of prescription – cessionary attains all the rights of cedent – has full locus standi 
– impoverishment proved on the facts. Sentrachem vTerreblanche (237/2016) [2017] 
ZASCA 16 (22 March 2017) 

 
Prescription – Sale agreement – Invalidity of – Claim for repayment of purchase 
price – Whether claim had prescribed – Section 12(3) of the Prescription Act 68 of 
1969 provides that a debt shall not be deemed to be due until the creditor has 
knowledge of the identity of the debtor and of the facts from which the debt arises – 
provided that a creditor shall be deemed to have such knowledge if could have 
acquired it by exercising reasonable care. Nuance Investments (Pty) Ltd v Maghilda 
Investments (Pty) Ltd and others [2017] 1 All SA 401 (SCA) 

Prescription – Section 12 of the Prescription Act 68 of 1969 – Prescription shall 
commence to run as soon as the debt is due – A debt shall not be deemed to be due 
until the creditor has knowledge of the identity of the debtor and of the facts from 
which the debt arises: provided that a creditor shall be deemed to have such 
knowledge if he could have acquired it by exercising reasonable care – Knowledge 
that the relevant agreement did not comply with the peremptory provisions of the 
Contingency Fees Act 66 of 1997 is not a fact needed to complete cause of action – 
Prescription begins to run as soon as the creditor acquires knowledge of the 
minimum facts necessary to institute action. Fluxmans Incorporated v Levenson 
[2017] 1 All SA 313 (SCA)  

Prescription- It is contended that the plaintiffs’ claim has become prescribed since a 
period of three years has lapsed since the ‘instruction’ relied on by the plaintiffs took 
place on 08 January 2008.  Three years from that date have then lapsed on 07 of 
January 2011.  The company was liquidated by special resolution on 21 November 
2010 and three years from that date lapsed on 20 November 2013.  The plaintiffs 
were appointed as joint liquidators of the company on 04 February 2011 and three 
years from that date have lapsed on 03 February 2014.  In terms of section 12(1) of 
the Prescription Act, read with s12(3), prescription shall commence to run as soon as 
the debt is due. Pollock NO and Another v Pieters and Others (49218/2013) [2017] 
ZAGPPHC 306 (3 July 2017) 

Prescription- no  meter reading taken between September 2009 and March 2015- 
Local Government: Municipal Systems Act. 32 of 2000 ("the Systems Act") and the 
Ekurhuleni Metropolitan Municipality Credit Control and Debt Collection Policy 



2015/16 ("the Policy")-delay beyond three years is unreasonable Argent Industrial 
Investment (Pty) Ltd v Ekurhuleni Metropolitan Municipality (17808/2016) [2017] 
ZAGPJHC 14 (13 February 2017) 

Prescription — Extinctive prescription — Commencement — Amount claimable 
under acceleration clause — Loan, to be repaid in instalments, and containing 
provision that full amount could be claimed on fulfilment of certain conditions, 
including default on an instalment, and notice of election to claim full amount — 
Whether prescription on full amount started to run on default, or election — 
Prescription Act 68 of 1969, s 12(1). STANDARD BANK OF SOUTH AFRICA LTD v 
MIRACLE MILE INVESTMENTS 67 (PTY) LTD AND ANOTHER 2017 (1) SA 185 
(SCA)  
 
Prescription — Extinctive prescription — Commencement — Knowledge of debt — 
Local-authority consumption charges for electricity and water — Where consumer 
invoiced with difference between estimated consumption paid and actual 
consumption as per meter reading taken for first time in more than three years — 
Whether consumption charges older than three years from date of invoice 
extinguished by prescription — Prescription Act 68 of 1969, s 12(3). ARGENT 
INDUSTRIAL INVESTMENT (PTY) LTD v EKURHULENI METROPOLITAN 
MUNICIPALITY 2017 (3) SA 146 (GJ)  
 
 Prescription — Extinctive prescription — Commencement — Knowledge of debt — 
Debt due when creditor has 'knowledge of . . . facts from which . . . debt arises' — 
Whether agreement's invalidity was fact that had to be known for debt to become 
due — Prescription Act 68 of 1969, s 12(3). FLUXMANS INC v LEVENSON 2017 (2) 
SA 520 (SCA) 
Prescription — Extinctive prescription — Commencement — When debt due — 
Landlord suing for moneys due under cancelled lease — Tenant remaining in 
occupation of premises until leave to appeal refused — Landlord instituting claim for 
damages more than three years after date of cancellation of lease — On date of 
cancellation, everything having happened which would entitle lessor to institute 
action and to obtain judgment — Debt due on date of cancellation — Claim 
prescribed — Prescription Act 68 of 1969,s 11 and s 12. MONYETLA PROPERTY 
HOLDINGS (PTY) LTD v IMM GRADUATE SCHOOL OF MARKETING (PTY) LTD 
AND ANOTHER 2017 (2) SA 42 (SCA) 
 
Prescription — Extinctive prescription — Interruption — By service of process — 
Notice of joinder — SCA decision that notice of joinder not interrupting prescription, 
distinguished — Case law establishing that process served interrupting prescription 
where proceedings begun thereunder were instituted as step in enforcing claim for 
payment of debt — Notice of joinder in present circumstances meeting such 
standard — Prescription Act 68 of 1969, s 15(1). HUYSER v QUICKSURE (PTY) 
LTD AND ANOTHER 2017 (4) SA 546 (GP)  
 
Prescription — Extinctive prescription — Period of prescription — Debt secured by 
special notarial bond — Phrase 'mortgage bond' in Prescription Act having wide 
meaning and including 'special notarial bond' in terms of Security by Means of 
Movable Property Act 57 of 1993 — Period of prescription of 30 years therefore 
applying — SCA confirming decision of High Court — Prescription Act 68 of 1969, s 



11(a)(i). FACTAPROPS 1052 CC AND ANOTHER v LAND AND AGRICULTURAL 
DEVELOPMENT BANK OF SOUTH AFRICA 2017 (4) SA 495 (SCA) 
 
Prescription — Extinctive prescription — Road Accident claim — Claim including 
claim for future medical expenses — Claim lodged within three-year period specified 
in s 23(1) of Road Accident Fund Act 56 of 1996 — Five-year period stipulated in s 
23(3) thereafter applicable to entire claim, including claims covered by s 17(4)(a) 
undertaking in respect of future medical expenses — Cause of action complete, and 
five-year prescription period in s 23(3) beginning to run, once all medical costs 
covered by undertaking incurred — Prescription Act 68 of 1969 irrelevant. MBELE v 
ROAD ACCIDENT FUND 2017 (2) SA 34 (SCA) 
 
Prescription — Time-limitation clause — Services contract time-barring action for 
damages by consumer — Clause may be interpreted to exclude delictual claims. 
G4S CASH SOLUTIONS (SA) (PTY) LTD v ZANDSPRUIT CASH & CARRY (PTY) 
LTD AND ANOTHER 2017 (2) SA 24 (SCA)  

Prescription Act, 1969 — dismissal dispute — arbitration award — order of 
reinstatement — prescription of arbitration award-Direct access granted — meaning 
of “debt” — Myathaza applicable — order of reinstatement did not prescribe Mogaila 
v Coca Cola Fortune (Pty) Limited [2017] ZACC 6 

Prescription: previous proceedings not a step in the enforcement of payment of the 
same debt: part of claim for payment of damages arising from continuous wrong 
prescribed. Saamwerk Soutwerke (Pty) Ltd v Minister of Mineral 
Resources (1098/2015 & 206/2016) [2017] ZASCA 56 (19 May 2017) 

Prescription: The phrase ‘mortgage bond’ in s 11(a)(i) of the Prescription Act 68 of 
1969 has a wide meaning and includes a special notarial bond in terms of the 
Security by Means of Movable Property Act, 57 of 1993: therefore the period of 
prescription applicable to a debt secured by such special notarial bonds is thirty 
years. Factaprops v The Land Bank (353/2016) [2017] ZASCA 45 (30 March 2017) 

 
Prescription-Cession of claim – Claim ceded after litis contestatio and substitution of 
cessionary – Defence of prescription- It would be absurd to hold that the effect of a 
substitution was to create a defence of prescription where none previously existed. 
Fisher v Natal Rubber Compounders (Pty) Limited [2016] JOL 35570 (SCA) 
  
Prescription-knowledge required by section 12(3) of Prescription Act-knowledge of 
legal conclusion or that creditor has a legal remedy not required by section 12(3)-
only knowledge of identity of debtor and facts giving rise to debt required Mtokonya v 
Minister of Police [2017] ZACC 33 

Prescription-Local authority — Levies and charges — Consumption charges for 
electricity and water — Prescription of obligation to pay — Where consumer invoiced 
with difference between estimated consumption paid and actual consumption as per 
meter reading taken for first time in more than three years — Obligation to pay 
consumption charges older than three years from date of invoice extinguished by 
prescription — Prescription Act 68 of 1969, s 12(3). 



Prescription-service of joinder application-interrupt running of prescription in terms of 
the provisions of section 15(1) of the Prescription Act, Act 68 of 1969 ("the Act"). 
Huyser v Quicksure (Pty) Ltd and Another (73006/2012) [2017] ZAGPPHC 24 (3 
February 2017) 

Prescription-Where an acknowledgment of indebtedness is made by a debtor to a 
creditor, even in without prejudice settlement negotiations, the acknowledgment may 
be admitted in evidence for the sole purpose of interrupting the running of the 
prescription period in terms of s 14 of the Prescription Act 68 of 1969. KLD 
Residential CC v Empire Earth Investments 17 (Pty) Ltd (1135/2016) [2017] ZASCA 
98 (6 July 2017) 

Privilege — Legal professional privilege — Scope — Rule prohibiting disclosure of 
'without prejudice' communications — Exceptions to — Disclosure, after judgment 
granted, and in support of punitive costs order, of settlement offer expressly made 
'without prejudice save as to costs' — Being in line with public policy considerations 
underlining rule, so-called 'Calderbank' offers were admissible in relation to costs 
and could be disclosed for that purpose once judgment had been given. AD AND 
ANOTHER v MEC FOR HEALTH AND SOCIAL DEVELOPMENT, WESTERN CAPE 
2017 (5) SA 134 (WCC)  
 
Privilege — Legal professional privilege — Scope — Without prejudice rule — 
Exceptions — Acknowledgment of liability made in settlement offer admissible in 
evidence for limited purpose of interrupting prescription — Prescription Act 68 of 
1969, s 14. KLD RESIDENTIAL CC v EMPIRE EARTH INVESTMENTS 17 (PTY) 
LTD 2017 (6) SA 55 (SCA) 

Provisional sentence- Section 6 of the General Law Amendment Act as it does not 
contain the identity of the debtor and is void-application refused Incredible Sand 
(Pty) Limited v Bucon Development and Construction (Pty) Limited and Another 
(90421/2016) [2017] ZAGPPHC 430 (2 August 2017) 

Provisional sentence — On foreign judgment — Use of provisional-sentence 
procedure ruled inappropriate but foreign court's judgment nevertheless recognised 
in interests of justice. WILE AND ANOTHER v MEC, DEPARTMENT OF PUBLIC 
WORKS, GAUTENG AND OTHERS 2017 (1) SA 125 (WCC)  

Provisional sentence-certificate of balance-effect-refusal to grant on attorney’s fees 
Mendelow Jacobs Attorneys v Mutupe (00453/2016) [2017] ZAGPJHC 54 (6 March 
2017) 

Request for further particulars – Applicable principles- to prepare for trial may be 
requested Constantia Insurance Holdings (Pty) Ltd v Towsey and others 
[2017] JOL 37778 (GJ) 
 
Res judicata — Issue estoppel — Operation — Successive applications for interim 
relief — Scope of first order — Possibility not considered in first application having 
materialised — Defence of res judicata would fail provided earlier court's decision did 
not intend to refuse relief sought —Considerations of fairness and equity may 
militate against application of issue estoppel. DE FREITAS v JONOPRO (PTY) LTD 
AND OTHERS 2017 (2) SA 450 (GJ) 



 
Res judicata – Res judicata is the legal doctrine that bars continued litigation for the 
same cause, between the same parties and where the same thing is demanded. 
Mashamaite and others v Mogalakwena Local Municipality and others; Member of 
the Executive Council for Coghsta, Limpopo and another v Kekana and others [2017] 
2 All SA 740 (SCA) 

Res judicata – requirements – issue estoppel – identity of interest between plaintiffs in 
the two actions sufficient to satisfy requirement of same party – identity of issues and 
claims in both actions AON South Africa (Pty) Ltd v Van den Heever 
NO (615/2016) 2017 ZASCA 66 (30 May 2017) 

Res Judicata : the same cause, between the same parties for the same relief : the 
court a quo was precluded from granting a substantive order of reinstatement. 
Mashamaite & others v Mogalakwena Local Municipality & others (523 /2016) 
and MEC, Limpopo & another v Kekana & others (548/2016) [2017] ZASCA 43 (30 
March 2017)  

Res judicata and issue estoppel: When appropriate to separate issues- court a quo  
upheld the respondent’s special plea of res judicata with costs. Appeal dismissed. 
Transalloys v Mineral-Loy (781/2016) [2017] ZASCA 95 (15 June 2017) 

 
Rescission — Grounds — Mistake — Parties settling claim for damages on strength 
of erroneous representation of fact by plaintiff's attorney — Settlement made order of 
court — Plaintiff, relying on his attorney's mistake, seeking rescission of order — 
Defendant's acceptance of plaintiff's misrepresentation reasonable — Plaintiff not 
entitled to rely on it to invalidate order incorporating settlement. BOTHA v ROAD 
ACCIDENT FUND 2017 (2) SA 50 (SCA)  
 

Rescission of default judgment –– Uniform Rules of Court  31(2)(a) and (b) –court of 
appeal may only interfere if power not properly exercised – court a quo erred - bona 
fide defence – carries prima facie reasonable prospects of success – appeal 
succeeds with costs. EH Hassim Hardware (Pty) Ltd v Fab Tanks CC (1129/2016) 
[2017] ZASCA 145 (13 October 2017) 

Rescission of default judgment-using counter claim as bona fide defence-possible 
EH Hassim Hardware (Pty) Ltd v Fab Tanks CC (1129/2016) [2017] ZASCA 145 (13 
October 2017) 

Rescission — Consent judgment — Grounds —Lack of authority — Order may be 
rescinded on basis of lack of authority to conclude settlement agreement made order 
of court. MORAITIS INVESTMENTS (PTY) LTD AND OTHERS v MONTIC DAIRY 
(PTY) LTD 2017 (5) SA 508 (SCA)  
 
 
Rescission applications – Discovery in motion proceedings Birch v Firstrand Bank 
and related matters [2016] JOL 36051 (ECG) 

Rescission of a judgment-absence-attorney to be blamed-refused Vosloo v Du 
Plessis (A3050/2017) [2017] ZAGPJHC 220 (16 August 2017) 



Rescission- Default judgment Pro Seven Products CC v Standard Bank of South 
Africa (Briedehann as third party); In re Standard Bank of South Africa v Pro Seven 
Products CC [2017] JOL 37847 (GP) 

 
Rescission-Consent order – Application for rescission – Alleged absence of authority 
to settle claim Member of the Executive Council for Health and Social Development 
of the Gauteng Provincial Government v Mathebula, Agreement obo Mathebula and 
others [2017] JOL 37809 (GJ) 

Rescission-Settlement agreement – order of court – grounds for rescinding order – 
lack of authority to conclude settlement agreement – failure to prove lack of authority 
– ss 75, 112 and 115 of the Companies Act 71 of 2008 – principle of unanimous 
assent Moraitis Investments (Pty) Ltd v Montic Dairy (Pty) Ltd (799/2016) [2017] 
ZASCA 54 (18 May 2017) 

Rescission application-appeal-advocate not revealing all facts of settlement 
negotiations Rainbow Farms (Pty) Ltd v Crockery Gladstone Farm (HCA15/2017) 
[2017] ZALMPPHC 35 (7 November 2017) 

Rescission-application for rescission – whether applicant an affected party as 
contemplated in Rule 42(1)(a) of the Uniform Rules of Court – whether rescission 
appealable. HMI Healthcare Corporation (Pty) Limited v Medshield Medical Scheme 
and Others (1213/2016) [2017] ZASCA 160 (24 November 2017) 

Review application — admission policy — right to education — access to further 
education Harrielall v University of KwaZulu-Natal (CCT100/17) [2017] ZACC 38 (31 
October 2017) 

 
Review- Administrative justice – Judicial review of administrative decision – Time 
limit for bringing of review application – Section 7 of the Promotion of Administrative 
Justice Act 3 of 2000 – Review application must be brought without unreasonable 
delay and within 180 days of impugned decision – Application in terms of section 
9 for extension of statutory period – Substantive application required. ASLA 
Construction (Pty) Ltd v Buffalo City Metropolitan Municipality (South African Civics 
Organisation as amicus curiae) [2017] 2 All SA 677 (SCA) 

Review and setting aside of the Minister’s decision to sign the Russian IGA, the 
President’s decision authorising the Minister’s signature, and the Minister’s decision 
to table the Russian IGA before Parliament in terms of sec 231(3) of the Constitution. 
Certain declaratory relief was also sought in relation to how the nuclear procurement 
process should unfold in relation to the issuing of determinations under sec 34(1) of 
ERA and sec 217 of the Constitution which deals with the requirements for a fair 
procurement system for organs of state. Earthlife Africa Johannesburg and Another v 
Minister of Energy and Others (19529/2015) [2017] ZAWCHC 50 (26 April 2017) 

Review– Application for review – Decisions by President to reshuffle Cabinet – 
Request for all documents relevant to making of impugned decisions – Rule 53 of 
the Uniform Rules of Court in terms of which the review application was brought, 
held to be applicable to executive decisions – Executive power conferred upon the 
office of the President by section 91(1) of the Constitution of the Republic of South 



Africa, 1996 is circumscribed by the bounds of rationality and by section 
83(b) and (c) of the Constitution – Court confirming that executive decisions have to 
be rational and are therefore subject to judicial scrutiny. Democratic Alliance v 
President of the Republic of SA; In re Democratic Alliance v President of the 
Republic of SA and others [2017] 3 All SA 124 (GP)  
 
Review- Judicial review – Court found that the second applicant’s disqualification 
flowed from the provisions of the Student Representative Council constitution – In 
absence of decision being made as alleged by applicant to disqualify him, there 
could be no review. South African Students Congress (SASCO) and another v 
Walter Sisulu University and others [2017] 2 All SA 921 (ELC) 

Review proceedings-against magistrate-on specified grounds- gross irregularity in 
the proceedings-delay in bringing-applications dismissed Khiba v Nel and Another, 
Tyabazayo v Nel and Another, Tyabazayo v Nel and Another (2765/2016, 
2497/2016, 3316/2016) [2017] ZAECGHC 47 (11 April 2017) 

Review — Application — — Delay in bringing application — Condonation — 
Whether constitutional injunction that courts must declare unconstitutional conduct 
invalid, having effect that courts must always condone delay in bringing application 
for review of clearly unconstitutional conduct — Constitution ss 172(1) and 237. 
DEPARTMENT OF TRANSPORT AND OTHERS v TASIMA (PTY) LTD 2017 (2) SA 
622 (CC)  
 
Review — Procedure — Furnishing of record of and reasons for decision in terms of 
rule 53(1)(b) of Uniform Rules — Applicable mutatis mutandis to review of executive 
decisions — Applicant for review of President's decisions to dismiss and replace 
ministers therefore entitled to utilise rule 53(1)(b) to obtain reasons for and record of 
such decisions. DEMOCRATIC ALLIANCE v PRESIDENT OF THE REPUBLIC OF 
SOUTH AFRICA 2017 (4) SA 253 (GP)  
 
Review — Procedure — Record on review — Compliance with procedures and time 
frames set out in rule 53 of Uniform Rules of Court. GENERAL COUNCIL OF THE 
BAR OF SOUTH AFRICA v JIBA AND OTHERS 2017 (2) SA 122 (GP) 
 
Review — Procedure — Record on review — Extent of record — Claim of 
confidentiality — Confidentiality considerations warranting non-disclosure of private 
deliberations on judicial appointments by Judicial Service Commission — Such 
deliberations not forming part of record on review — Uniform Rules of Court, rule 
53(1)(b). HELEN SUZMAN FOUNDATION v JUDICIAL SERVICE COMMISSION 
AND OTHERS 2017 (1) SA 367 (SCA)  
 
Review-Administrative justice – Decision by university to change its language policy 
– Application for review – Promotion of Administrative Justice Act 3 of 2000 – 
Whether, objectively viewed, the decision was rationally connected to the purpose 
for which the power was given – Courts required to be careful not to interfere with 
the exercise of a power simply because they disagree with the decision or consider 
that the power was exercised inappropriately. University of the Free State v Afriforum 
and another [2017] 2 All SA 808 (SCA) 
 



Review-Application for review – Decisions by president to reshuffle Cabinet – 
Request for all documents relevant to making of impugned decisions – Application in 
terms of rule 53 – Rule 53 applicable to executive decisions – Executive power 
conferred upon the office of the President – Section 91(1) – Constitution of the 
Republic of South Africa, 1996 – Bounds of rationality – Sections 83(b) and (c) – 
Constitution of the Republic of South Africa, 1996 – Court confirming that executive 
decisions have to be rational and are therefore subject to judicial scrutiny Democratic 
Alliance v President of the Republic of South Africa: In re: Democratic Alliance v 
President of the Republic of South Africa and others [2017] JOL 37767 (GP) 

Rule 7-Liquidators-legal standing to bring and defend actions-power of attorney-rule 
7-when authority questioned must provide Matsepe N.O. and Another v Master of 
the High Court, Free State Division, Bloemfontein and Another (567/2017) [2017] 
ZAFSHC 56 (13 April 2017)  

Rule 30A-Application for return of items seized in terms of warrant of search and 
seizure – Application to strike out defence due to non-compliance with request for 
discovery – Court considering application must attempt to strike a balance between 
the policy considerations, public interest, interests of justice and the rights of the 
respondents Minister of Safety and Security and another v Tembop Recovery CC 
and others [2016] JOL 35628 (SCA)  

Rule 34 (12) - Defendant's application in terms of Rule 34(12) of the Rules of Court-
Rule 34(12) provides the mechanism for a litigant to apply for the amendment of a 
costs order (in his/her favour) in circumstances where an offer or tender to settle has 
been made prior to the trial, and of which the court, at the trial, was ignorant 
Claassens v Swart Case Number: 67069/2015 Gauteng High Court, Pretoria, SAFLii 
1 September 2017 
 

Rule 35(14) notice-application to comply-applicant's request does not amount to a 
request for specific documents, described with precision, which are known to the 
applicant that are relevant to the issue at hand-documents requested not defined-
neither are they relevant for the purpose of pleading to the case of the plaintiff. 
Bragan Chemicals (Pty) Ltd v Season Flavour Manufacturers CC (49187/16) [2017] 
ZAGPPHC 498 (18 August 2017) 

Rule 35(3) notice – Compliance Biermann v Eastern Cape Development Corporation 
[2017] JOL 37733 (EL) 
 
Rule 36, Uniform Rules of Court- Submission to medical examination City of Cape 
Town and others v Kotzé [2017] JOL 37576 (WCC) 

Rule 43 proceedings – Nature and scope of-Rule 43 proceedings are aimed at 
securing interim relief in matrimonial actions. As a result of the interim nature, such 
applications must be expeditious and it is presupposed that any harm occasioned by 
a rule 43 order is short-lived and capable of being undone. RTS v TTS [2017] JOL 
38763 (GJ) 

Rule 53 of the Uniform Rules of Court – Primary purpose of the rule is to facilitate 
and regulate applications for review by granting the aggrieved party seeking to 
review a decision of an inferior court, administrative functionary or State organ, 



access to the record of the proceedings in which the decision was made, to place the 
relevant evidential material before court – A key enquiry in determining whether the 
recording should be furnished is its relevance to the decision sought to be reviewed. 
The Helen Suzman Foundation v Judicial Service Commission (Police and Prisons 
Civil Rights Union and others as amici curiae) [2017] 1 All SA 58 (SCA)  

Rule 58(1) of Uniform Rules of Court - interpleader proceedings Sheriff 
Bloemfontein-East and others v Gainsford and others [2017] JOL 37201 (FB) 
Summary judgment – Default judgment – Rescission – Bell v FirstRand Bank Limited 
trading, inter alia, as First National Bank, In re: FirstRand Bank Limited trading, inter 
alia, as First National Bank v Design Resources (Pty) Ltd and others [2017] JOL 
37188 (GSJ) 

Rules of court – Non-compliance with – Defective application Ragghianti NO v 
Master of the North Gauteng High Court, Pretoria and others 
[2017] JOL 38242 (GP) 

Rules of Court — rule 53 — condonation — constitutional challenge — judicial 
review Insolvent person— section 82(8) — claim by insolvent for the payment of 
damages — leave to appeal Swart v Starbuck and Others (CCT153/16) [2017] 
ZACC 23 (29 June 2017) 

Sale in execution – Application to set aside – Prescription Mkhwanazi and another v 
Sanlam Home Loans Guarantee Company (Pty) Limited and others [2016] JOL 
36024 (KZP) 
 
Security for costs – Statutory requirements Maigret (Pty) Ltd (in liquidation) v 
Command Holdings Limited and others [2017] JOL 36904 (WCC) 

Separation of issues-Rule 33(4)- separation of jurisdiction issue Hygiene Outright 
(Pty) Ltd v SGR Medical Supplies CC (2908/2016) [2017] ZAFSHC 35 (16 March 
2017) 

Settlement agreement – Application to amend – Striking out 
application“NH”(Previously “NV”) v “VV” and another [2017] JOL 37878 (FB) 
Spoliation – Vindicatory claim by homeless persons whose personal possessions 
were seized by city officials – Claim not sustainable where items not properly 
identified and issue was moot – Claim for supply of similar items not sustainable as 
the standard alternative to the (unsuccessful) vindication of property is a claim for 
damages, not the provision of alternative goods. Ngomane and others v City of 
Johannesburg Metropolitan Municipality and another [2017] 3 All SA 276 (GJ) 
Spoliation order – Contempt of court Pienaar v Matjhabeng Local Municipality and 
another [2016] JOL 38237 (FB) 
 
Spoliation – Rei vindicatio Erasmus and others v De Villiers Berrange NO and others 
[2017] JOL 37261 (FB) 
 
Spoliation — Mandament van spolie — Prohibition on self-help — Local authority 
dispossessed of its land by unlawful shack-building — Municipality, though 
unlawfully dispossessed, may not demolish shacks without court order — Unlawful 
self-help by municipality not countenanced — Interdict granted. RESIDENTS OF 



SETJWETLA INFORMAL SETTLEMENT v JOHANNESBURG CITY 2017 (2) SA 
516 (GJ)  

Spoliation — Mandament van spolie — When available — Dispossession of right of 
access — Not available where no occupation or physical control exercised over 
property but right of access arising solely from contract. JIGGER PROPERTIES CC 
v MAYNARD NO AND OTHERS 2017 (4) SA 569 (KZP)  
 
Spoliation — Mandament van spolie — When available — Threats of spoliation — 
Actual wrongful deprivation of right of possession required — Not available to protect 
against mere threat of dispossession. JIGGER PROPERTIES CC v MAYNARD NO 
AND OTHERS 2017 (4) SA 569 (KZP)  
 
Spoliation-Mandament van spolie – Nature of remedy Global Engineering UK Limited 
and another v Wallace [2015] JOL 34115 (ECG) 

Spoliation-Mandament van spolie – Requirements- IA v MK [2016] JOL 37049 (ECP) 

Spoliation-Mandament van spolie – Requirements Tyjaderlin Properties CC v Malan 
and another [2017] JOL 37877 (FB)  
 
Spoliation-Property – Unlawful deprivation – Spoliation – Requirements for relief- 
possession  premises Taddese and others v Peer NO and others [2016] JOL 36396 
(KZD) 
 
State — Actions by and against — Actions by — Wasteful litigation — Court 
criticising waste of public funds through dilatory and obstructive rear guard litigation 
by state. MOGALE CITY MUNICIPALITY AND OTHERS v FIDELITY SECURITY 
SERVICES 2017 (4) SA 516 (GJ) 
 
State — Actions by or against — Actions against — Notice — To be served within 
six months of debt sued on becoming due — Unlawful arrest and detention — When 
debt due — Institution of Legal Proceedings against Certain Organs of State Act 40 
of 2002, s 3(2). MAKHWELO v MINISTER OF SAFETY AND SECURITY 2017 (1) 
SA 274 (GJ) 

Subpoena duces tecum-Promotion of Access to Information Act 2 of 2000 : section 
50 : meaning of ‘documents required’ : right relied upon to claim damages : in the 
context of litigation, documents must be reasonably required to formulate a claim : 
test not met in present matter : records requested not reasonably required to 
exercise or protect right relied upon. Mahaeeane v Anglogold (85/2016) [2017] 
ZASCA 090 (07 June 2017) 

Summary judgment – Bona fide defence – Absence of Schroeder NO and another v 
Mahlati and another [2017] JOL 38480 (ECEL) 
 

Summary judgment — Deferral — Court clarifying and approving principle that 
summary judgment may not be deferred by delivery of notice to produce documents 
or tape recordings in terms of rule 35(12) and (14) — Uniform Rules of Court, rule 



35(12) and (14). ABSA BANK LTD v EXPECTRA 423 (PTY) LTD AND OTHERS 
2017 (1) SA 81 (WCC) 

Summary judgment – Discovery of documents – Rule 35(12) – Uniform Rules of 
Court – Applicability in summary judgment proceedings Absa Bank Limited v 
Expectra 423 (Pty) Limited and others [2017] JOL 38345 (WCC) 
 
Summary judgment – Requirements- The applicant in the present matter relied on a 
claim for a liquidated amount in money. However, it pleaded that rental was to have 
been escalated but is silent with regard to the compounding of any amount. In the 
premises, the Court was not convinced that the applicant’s claim was one that was 
capable of speedy and prompt ascertainment. Community Property Company (Pty) 
Ltd v Eastern Cape Burial Scheme CC and another [2016] JOL 38252 (ECM) 
Summary judgment – Rule 14 of the Magistrate’s Courts’ Rules – Plaintiff must 
deliver notice of application for summary judgment within 15 days after the date of 
service of notice of intention to defend, together with an affidavit made by the plaintiff 
or by any other person who can swear positively to the facts verifying the cause of 
action and the amount, if any, claimed and stating that in his opinion there is no bona 
fide defence to the action and that notice of intention to defend has been served 
solely for the purpose of delay – Failure by deponent to affidavit in support of 
summary judgment to verify the separate causes of action rendering summons 
defective Buttertum Property Letting (Pty) Limited v Dihlabeng Local Municipality 
[2017] JOL 36792 (FB) 
 
Summary judgment – Rule 14 of the Magistrate’s Courts’ Rules – Plaintiff must 
deliver notice of application for summary judgment within 15 days after the date of 
service of notice of intention to defend, together with an affidavit made by the plaintiff 
or by any other person who can swear positively to the facts verifying the cause of 
action and the amount, if any, claimed and stating that in his opinion there is no bona 
fide defence to the action and that notice of intention to defend has been served 
solely for the purpose of delay – Failure by deponent to affidavit in support of 
summary judgment to verify the separate causes of action rendering summons 
defective. Buttertum Property Letting (Pty) Ltd v Dihlabeng Local Municipality [2016] 
4 All SA 895 (FB) 

Summary judgment– Claim for payment – Particulars of claim – Rule 18(6) – Uniform 
Rules of Court – Alleged non-compliance Standard Bank of South Africa Limited v 
Van der Merwe and another [2017] JOL 38244 (GP) 

Summary judgment- ten defences-not one worked! Nedbank Limited v Zevoli 208 
(Pty) Ltd and Others (15698/2015) [2017] ZAKZPHC 22 (4 July 2017) 

Summons – Amendment of citation of defendant – Amendment of the incorrect 
description of defendant in summons not amounting to a substitution of the 
defendant where the summons was served at the offices and on the director shared 
by the incorrectly cited party and the true defendant who was clearly recognisable 
from the original summons Foxlake Investments (Pty) Limited trading as Foxway 
Developments (Pty) Limited v Ultimate Raft Foundation Design Solutions CC trading 
as Ultimate Raft Design and another [2016] JOL 35631 (SCA) 



Third party notice – Leave to serve rule 13 notice BASF Construction Chemicals 
South Africa (Pty) Limited v CLF Concrete Laser Flooring (Pty) Limited; In re BASF 
Construction Chemicals South Africa (Pty) Limited v CLF Concrete Laser Flooring 
(Pty) Limited (Urochem Trading (Pty) Limited as third party) [2017] JOL 39169 (GJ) 
 
 

Urgent application – Grounds for urgency – Costs – Punitive costs order January v 
Standard Bank of South Africa Limited [2015] JOL 34176 (ECG) 

Urgent application – whether court order issued orally only was effective – whether 
there was proper notice and service to affected parties  – contempt of court – 
whether the requirements for contempt of court were proved beyond reasonable 
doubt Cathay Pacific Airways & another v Lin & another (260/2016) [2017] ZASCA 
35 (29 March 2017) 

 
Words and phrases – “entrusted” – Section 26(a) of the Attorneys Act 53 of 1979 –
Attorneys Fidelity Fund shall be applied for the purpose of reimbursing persons who 
may suffer pecuniary loss as a result of theft committed by a practising practitioner of 
any money or other property entrusted by or on behalf of such person to him in the 
course of his practice – “entrusted” comprises two elements, firstly, to place 
someone else in the possession of something, and secondly, subject to a trust, 
which means that the person entrusted is bound to deal with it for the benefit of 
another. Devland Cash and Carry (Pty) Ltd v Attorneys Fidelity Fund [2017] 2 All SA 
825 (WCC) 
 
Words and phrases – “exceptional circumstances” – Section 18(1) of the the 
Superior Courts Act 10 of 2013 Helen Suzman Foundation and another v Minister of 
Police and others [2017] 3 All SA 253 (GP) 
 
CASES 

Motor Vessel "Asturcon" and others v Afriline Denizcilik Veg Emi Kiralama 
Limited and another [2017] JOL 37020 (WCC) 
Court order – Effect of appeal – Decision susceptible to execution 

In March 2015, the first respondent (“Afriline”), pursuant to the provisions of the 
Admiralty Jurisdiction Regulation Act 105 of 1983 (“the Act”) instituted an admiralty 
action in rem against a vessel owned by the second applicant (“Stallion”) for payment 
of the sum of USD251,920. The vessel was arrested pursuant to a warrant of arrest 
issued by the Registrar in terms of Admiralty Rule 4(2)(a), without prior notice to the 
applicants. The third applicant, in order to secure the release of the vessel, furnished 
security by way of a letter of undertaking (“the LOU”) on behalf of the vessel and 
Stallion. Stallion then launched an application for security for costs, the setting aside 
of the arrest of the vessel and the return of the LOU to Stallion for cancellation. The 
Court ordered Afriline to furnish security, in an amount to be determined by the taxing 
master of the court, to Stallion. The taxing master directed Afriline to furnish security 
to Stallion in the amount of R650 000 by way of a bank guarantee. 

Afriline failed to furnish security by the required date, and its legal representatives 
sought from this court an extension of the period within which to furnish security. It 



was refused and the court ordered the setting aside of the arrest of the vessel and the 
return of the LOU to Stallion within a day of the order. The return of the LOU was the 
subject matter of the present application. Stallion sought the return of the LOU but 
Afriline asserted that, pending its appeal (leave to appeal having been obtained), the 
order granted was suspended. 

Held that section 18(1) of the Superior Courts Act 10 of 2013, as well as Uniform Rule 
49(11) provide that “the operation and execution of a decision” which is the subject of 
an application for leave to appeal or of an appeal, is suspended pending the decision 
of the application or appeal. For suspension contemplated in section 18(1) of the 
Superior Courts Act 10 of 2013, and Uniform Rule 49(11) to come into effect, there 
must be a decision susceptible to “execution”. The Court held that the order in question 
was a “negative order” which could not “be carried into execution”. There was thus 
nothing to be suspended in terms of section 18(1) of the Superior Courts Act and 
Uniform Rule 49(11). Afriline therefore had to return the LOU as ordered. 

EC: Department of Police, Roads and Transport, Free State Provincial 
Government and another v Terra Graphics (Pty) Ltd t/a Terra Works and 
another and related matters [2017] JOL 36882 (FB) 
Appeal – Leave to appeal 

The first respondent (“Terra Works”) had sued the applicant (“the Department”) for 
payment for work done and services rendered. The relief claimed by Terra Works was 
granted. The Department applied for leave to appeal to the Supreme Court of Appeal, 
alternatively the Full Bench of the Division, against the whole of the judgment and the 
orders granted. 

The grounds of appeal were that the court below erred in not upholding the defences 
of lack of privity of contract between Terra Works and the Department; that the contract 
between Terra Works and the Department did not comply with peremptory statutory 
obligations; and that the main contract between the Department and second 
respondent was invalid and enforceable and therefore all agreements flowing 
therefrom were also invalid. 

Held that the Court was satisfied that there was a reasonable possibility that another 
court might arrive at a different conclusion and therefore found that there was a 
reasonable prospect of success on appeal. 

Leave to appeal to the Supreme Court of Appeal was granted. 

Roux and Van Nierop in their capacities as partners of Kevin Roux Properties v 
Magnolia Ridge Properties 197 (Pty) Limited and another [2017] JOL 36886 
(ECG) 
Interdicts-Mareva interdict – Requirements 

The applicant was a partnership trading as an estate agency. It instituted action 
against the respondents, seeking payment of commission allegedly owing to applicant 
arising out of the sale of first respondent’s property to second respondent. 

In the present application, the applicant sought to prevent the dissipation of the last of 
first respondent’s assets pending the finalisation of the main action. It was common 
cause that applicant sought a Mareva-type interdict. 



Held that the requirements for the relief sought are those of an interim interdict 
together with the further requirement that it be demonstrated that first respondent is 
about to, or likely to dissipate its assets with the intention of defeating applicant’s claim. 
Thus, the applicant had to establish a right which, though prima facie established, was 
open to some doubt; a well-grounded apprehension of irreparable injury; and the 
absence of ordinary remedy. 

Turning to consider whether the applicant had satisfied the requirements for the 
granting of the relief sought by it, the court pointed out that the applicant relied upon 
an alleged oral agreement of mandate. Although the first respondent disputed the 
mandate, the Court found that the applicant had established a prima facie right, albeit 
open to some doubt. The next issue was whether the applicant had a well-grounded 
apprehension of irreparable harm. The evidence satisfied the Court that the first 
respondent was disbursing significant amounts of funds, and the Court held that the 
only plausible inference to be drawn from that was that it wished to defeat applicant’s 
claim against it. Recognising that the interdictory order would prevent the first 
respondent from disbursing its only remaining asset with the aim of defeating 
applicant’s claim against it, the court granted the relief sought. 

Tum Investments (Pty) Ltd v Xalindri Boerdery (Pty) Ltd and others [2017] JOL 
36857 (FB) 
Consumer credit – Loan agreement – Claim for payment – Registration as credit 
provider – National Credit Act 34 of 2005 

In July 2008, the applicant and the first respondent concluded a loan agreement in 
terms of which the applicant advanced an amount of R500 000 to the first respondent, 
while the second and third respondents bound themselves as sureties and co-principal 
debtors in respect of the loan. The first respondent failed to perform in terms of the 
agreement, whereupon, the applicant launched the present proceedings for, inter alia, 
recovery of the loan amount plus interest. 

The respondents opposed the claim and raised a number of points in limine to, inter 
alia, the effect that it was not apparent from the papers before the court that the 
applicant was registered as a credit provider as required by the National Credit Act 34 
of 2005 (“the Act”) when the loan agreement was concluded. 

The applicant submitted that there were disputes of fact which could not be resolved 
on papers and that the relevant issues should, as such, be referred for oral evidence. 
It was further submitted for the applicant that, if the court was disinclined to refer the 
issues for oral evidence, the claim should be reduced on the basis of unjust 
enrichment. 

Held that the present judgment was confined to the question of whether or not it was 
apparent, ex facie the launching affidavits, that the applicant was either registered or 
exempt from registration as a credit provider and, if not, whether or not, in the 
circumstances of the instant matter, it was entitled to a reduced payment on the basis 
of unjust enrichment. 

The Act obliges certain credit providers to register as such while, at the same time, it 
exempts certain credit agreements from its provisions. Failure to register as a credit 
provider, where the lender was obliged to register, renders any credit agreement 
concluded by such a credit provider unlawful and void ab initio. A credit provider 
wishing to enforce a loan agreement in court needs to allege in his pleadings either 



that he is registered in accordance with section 40 or that he is exempt from 
registration. Where a credit agreement cannot be enforced because it is unlawful and, 
as such, void from the outset, the aggrieved credit provider is still entitled to claim 
restitution on the basis of unjustified enrichment. 

The Court held that the fact that the applicant did not specifically disclose, in the 
launching papers, that it was either registered or not required to register, did not per 
se dispose of the matter. The enquiry was whether or not it was apparent, ex facie the 
founding papers looked at as a whole, that the applicant was registered or exempt 
from registration as a credit provider so as to be able, in law, to enforce the relevant 
credit agreement. The scheme of the Act is such that a credit provider, in the position 
of the applicant in the instant matter, bears the onus of showing, in the launching 
papers, that the agreement it seeks to enforce is lawful and enforceable on the ground 
that it, as a lender, is either registered as a credit provider or exempt from such 
registration. 

In this case, it was not apparent, from the material properly before the court, that the 
applicant was either registered or exempt from registration as a credit provider. It had, 
as such, not been shown that the agreement was legally enforceable on that basis. 

The application was dismissed. 

Mncora v Butters and a related matter [2017] JOL 36858 (ECP) 
Court order – Error – Application for variation 

The respondent contended that the subject matter of the universal partnership found 
to have been established between himself and the applicant was confined to assets 
acquired by the parties during a defined period ie 1998 to December 2007, and not, 
as contended for by the applicant, from 1988 to December 2007. 

Having found that the three essentialiae of a universal partnership, the societas 
universorum bonorum to have been established, the court awarded the applicant an 
amount equal to 30% of the respondent’s net asset value as at 1 January 2008. 

Notwithstanding the clear and unambiguous findings in the judgment, the applicant 
was compelled to launch the present application pursuant to the provisions of rule 
42(1)(b) for a variation of the order by deleting the date 1998 and its substitution by 
the year date 1988. 

Held that the general rule is that once a court has pronounced a final judgment or 
order, it itself has no authority to correct, alter or supplement it. There are a number of 
exceptions to the general rule, and the one specifically relied upon by the applicant 
was that the year date in the order was a patent error. The Court agreed that the year 
date, 1998, in the order, was a patent typographical error. Its substitution, by the year 
date 1988, did not change the sense or substance of the judgment – it merely 
preserved its tenor. The patent error accordingly had to be corrected. 

Andrade v Road Accident Fund [2017] JOL 36856 (FB) 
 Discovery affidavit – Failure to file – Injunction 

The applicant was the plaintiff in a defended action instituted against the respondent. 

At a pre-trial conference, the parties agreed that the respondent would file its discovery 
affidavit as well as a reply to the applicant’s agenda in terms of rule 37(4) of the 



Uniform Rules of Court by an agreed date. However, the respondent failed to comply, 
and the applicant now approached the Court by way of an unopposed motion for an 
injunction. 

Held that the Court’s attention was drawn to the fact that recently an application for an 
order similar to the one sought in the instant matter on similar grounds was dismissed 
in this Court on the ground that no compulsion was competent because rule 37(4) 
does not prescribe time limits for compliance therewith. The issue therefore was 
whether or not, on the facts of the present application, an order compelling a party to 
respond to a rule 37(4) questionnaire was competent. 

Rule 37(4) facilitates a smooth and effective conference so as to enable parties to 
reach agreement on as many issues as possible so as to promote expeditious 
resolution of disputes. A pre-trial minute is effectively an agreement between litigants 
aimed primarily at identifying issues for determination by the court and is binding 
between parties thereto. The applicant relied on the terms of the pre-trial minute to 
compel the respondent as opposed to the provisions of rule 37(4). The case therefore 
differed from the one referred to above. 

The Court granted the order sought. 

Strydom v Strydom and another; In re: Strydom v Strydom [2017] JOL 36852 
(FB) 
Joinder of parties- Divorce action – Non-joinder 

The applicant was the plaintiff in the main action between the parties, in which a decree 
of divorce was sought. The respondent alleged that she and the applicant had formed 
a partnership involving a farm during their marriage. It was common cause that the 
farm was registered in the name of a company. The respondent therefore submitted 
that the company had a material interest in the outcome of the dispute and should 
therefore be joined as a party to the proceedings. 

Held that the refusal of the application or joinder could lead to injustice. If the 
respondent succeeded in proving her case regarding the partnership, no order could 
be made without the joinder of the company. The joinder application accordingly 
succeeded. 

Airports Company South Africa Soc Ltd v Airports Bookshops (Pty) Ltd t/a 
Exclusive Books [2016] 4 All SA 665 (SCA)  

Application proceedings – Eviction application – Factual dispute – Court having to 
accept those facts averred by the applicant that were not disputed by the respondent, 
and respondent’s version in so far as it was plausible, tenable and credible. 

Contract – Lease agreement – Termination provisions – Interpretation of – Lease to 
be interpreted to determine what is reasonable in the circumstances. 

In terms of a lease agreement between the appellant (“ACSA”) and the respondent 
(“Exclusive”), the latter rented premises at the OR Tambo International Airport in 
Johannesburg, from where it operated a bookshop. The lease was for five years and 
was to terminate on 31 August 2013. 

When, by mid-August 2013, ACSA had still not started the process necessary for 
the renewal of the lease or the award of a new tender either to Exclusive or anyone 



else, negotiations commenced and ACSA and Exclusive signed an agreement that 
renewed the agreement on a month by month basis. 

Exclusive remained in occupation of the premises and continued to trade there. 
When ACSA issued a request for bids in respect of the premises on 4 December 2013, 
Exclusive submitted a bid, seeking to remain the lessee. In June 2014, ACSA informed 
Exclusive that its bid had been unsuccessful and that it could request a debriefing 
within 21 days. Exclusive did make such a request, but before the debriefing, it was 
given notice to vacate the premises by 31 July 2014. It therefore applied for the review 
and setting aside of the tender award, alleging that it had been made in conflict with a 
number of the provisions of the Promotion of Administrative Justice Act 3 of 2000. 

Despite the pending review application, ACSA brought an urgent application for the 
eviction of Exclusive. The court a quo considered that the case ACSA made out in its 
founding affidavit was based on its interpretation of the contract as providing that it 
was entitled to give one month’s notice to terminate the lease. The court found, against 
ACSA, that the extension agreement included a tacit term that neither party was 
entitled to terminate the lease on notice until completion of a valid and lawful tender 
process to identify a new tenant. It was found that Exclusive was entitled to challenge 
the lawfulness of the tender process by way of a collateral challenge. It was concluded 
that the tender had been made unlawfully, and that ACSA was thus not entitled to 
terminate. The dismissal of the application led to the present appeal. 

On appeal, ACSA argued that the tacit term was contrary to the express terms of the 
extension agreement (on its version a monthly tenancy terminable on a month’s 
notice), and that the challenges to the lawfulness of the tender award, being made 
only in an attachment to the answering affidavit, cannot be sustained. 

Held – A factual dispute between the parties centred on the interpretation of the letter 
recording the extension of the lease. As the eviction order sought was in application 
proceedings, the court a quo was bound to accept those facts averred by ACSA that 
were not disputed by Exclusive, and Exclusive’s version in so far as it was tenable and 
credible. 

The present Court held that it was not necessary to consider whether there was a 
tacit term at all. Whether the lease was terminable on a month’s notice, or on 
reasonable notice, which was dependent on the circumstances, depended on the 
interpretation of the lease extension itself. And since ACSA did not deal at all with the 
challenges raised by Exclusive to the tender award, they fell to be considered on 
Exclusive’s version alone. 

In Exclusive’s answering affidavit it was alleged that the parties contemplated that 
the lease would continue until the conclusion of the tender process. If that were not 
so, and the lease could be terminated by either party on a month’s notice, the results 
would be distinctly contrary to the commercial realities of which the parties were 
aware. It would mean that, if Exclusive were ultimately the successful bidder, it might 
be required to vacate on a month’s notice, only to return to the same premises after 
the award of the bid. That interpretation was not in any way controverted by ACSA in 
its reply. It did not show that the interpretation of the lease for which Exclusive 
contended was untenable and implausible. And ACSA did not show that its 
interpretation – that the lease was a monthly tenancy terminable on one month’s notice 
– was correct. ACSA had to prove that the lease extension agreement had been validly 



terminated on the giving of the required notice. It had not done so, and the appeal was, 
accordingly, dismissed by the majority of the court. 

Edwards v FirstRand Bank Ltd t/a Wesbank [2016] 4 All SA 692 (SCA)C  

Consumer credit – Credit agreement – Instalment sale agreement – Cancellation of 
agreement – Claim for return of goods – Whether or not credit provider complied with 
service of notices in terms of section 127(2) and (5) of National Credit Act 34 of 2005 – 
Evidence showing that credit provider did send notices in terms of section 127(5) of 
the Act to the address furnished by consumer. 
In July 2009, the appellant and the respondent concluded an instalment sale 
agreement in terms of which the appellant purchased a motor vehicle. He paid an 
initial deposit and was then to pay fifty nine monthly instalments. The provisions of the 
National Credit Act 34 of 2005 applied to the agreement. 

When the appellant fell into arrears in April 2011, the respondent issued summons 
against him cancelling the agreement and claiming the return of the vehicle, plus the 
shortfall as it was entitled to in terms of the credit agreement. Although an appearance 
to defend was filed, the respondent obtained summary judgment and the appellant 
was ordered to return the vehicle to the respondent. The vehicle was eventually 
repossessed and sold at an auction. 
Held – The issue on appeal was whether or not the respondent had complied with the 
requirement around section 127(2) and (5) notices of the Act before disposing of the 
vehicle. The appellant contended that he did not receive the said notices and also 
contended that the vehicle was not sold for the best price reasonably obtainable as 
contemplated in section 127(4)(b) of the Act. The respondent contended that, if the 
appellant did not receive the notices, it was a direct result of his having provided a 
physical address at which, knowingly, there was no street delivery of the post. 

Section 127(2) of the Act provides that within 10 business days of receiving a notice 
in terms of subsection (1)(b)(i); or receiving goods tendered in terms of subsection 
(1)(b)(ii), a credit provider must give the consumer written notice setting out the 
estimated value of the goods and any other prescribed information. Section 
127(1) was not applicable in this case because the appellant did not voluntarily 
terminate the agreement, but the respondent secured, by the court process, the 
termination of the agreement, and subsequently the attachment and sale of the vehicle 
in question. Therefore, the appellant was wrong when submitting that section 127 of 
the Act expressly provides that the appellant must actually receive the section 
127(2) and (5) notices. From the evidence adduced during the trial, it was clear that 
the respondent did send a notice in terms of section 127(5) of the Act to the address 
furnished by the appellant. The appellant did not dispute that the notice was sent, but 
denied that he received it. The court held that the reason for that was the appellant’s 
own fault. 
A question raised mero motu by the Court was whether section 127 applied at all in 
the circumstances of this matter, where the merx forming the subject of a credit 
agreement was repossessed by order of the court. The court held that whilst 
generally section 127(2) to (9) of the Act is applicable it was not applicable in the 
present case because the agreement had already been cancelled. 



It was concluded that the respondent succeeded in showing that the notices were 
duly given and/or sent to the appellant. The appellant had himself to blame by 
providing an address in respect of which street deliveries could not take place. 

The appeal was, therefore, dismissed. 

 
Hotz and others v University of Cape Town [2016] 4 All SA 723 (SCA) 

Interdicts – Final interdict – Requirements – An applicant for a final interdict must show 
a clear right; an injury actually committed or reasonably apprehended; and the 
absence of similar protection by any other ordinary remedy. 

Constitutional law – Right to protest – Scope of right – All rights are to be exercised in 
a manner that respects and protects the foundational value of human dignity of other 
people. 

A protest on the respondent university’s campus led to the present appeal. In February 
2016, as part of the protest action, a group of some 20 or 30 people gathered on the 
campus and erected a shack in the middle of a road which served as a major route for 
vehicular traffic through the university. The shack obstructed traffic and pedestrians. 
The group then marked off a large area around the shack with the red and white plastic 
tape used on construction sites and elsewhere to demarcate areas of danger. The 
shack and the demarcated area constituted a substantial hindrance to traffic on 
Residence Road and to the ordinary movement of pedestrians in that area of the 
campus. During the protest, university property was defaced with slogans; students 
forced their way into a residence and helped themselves to food intended for resident 
students; removed portraits, paintings and photographs from the walls of several 
buildings and defaced and burnt them. 

Threats of further plans to damage university property led to the university making 
an urgent application to the High Court for an interdict. A final interdict was ultimately 
handed down against the five appellants, leading to the present appeal. 

Held – An applicant for a final interdict must show a clear right; an injury actually 
committed or reasonably apprehended; and the absence of similar protection by any 
other ordinary remedy. Once the applicant has established the three requisite 
elements for the grant of an interdict the scope, if any, for refusing relief is limited. 
There is no general discretion to refuse relief. 

The Court considered the factual allegations made by the university against each of 
the appellants and the grounds for saying that it was entitled to a final interdict against 
each of them. 

It was acknowledged that the right to protest against injustice is protected under our 
Constitution. But the manner in which the right is exercised is the subject of 
constitutional regulation. Thus, the right of freedom of speech does not extend to the 
advocacy of hatred that is based on race or ethnicity and that constitutes incitement 
to cause harm. The right of demonstration is to be exercised peacefully and unarmed. 
And all rights are to be exercised in a manner that respects and protects the 
foundational value of human dignity of other people. 

The evidence in respect of each of the appellants disclosed that they were all engaged 
in the erection of the shack; they were all either involved in or parties to the destruction, 



damage or defacing of university property; they all participated in unlawful conduct 
and encouraged others to do the same. Those actions had the effect of interfering with 
the acknowledged rights of the university. 

The Court concluded that the university was entitled to a final interdict. However, it 
was not entitled to an order in the broad terms that it sought and was granted by the 
High Court. The Court therefore limited the scope of the interdict to unlawful conduct 
on the university’s premises. 

Buttertum Property Letting (Pty) Ltd v Dihlabeng Local Municipality [2016] 4 All 
SA 895 (FB) 

Summary judgment – Rule 14 of the Magistrate’s Courts’ Rules – Plaintiff must deliver 
notice of application for summary judgment within 15 days after the date of service of 
notice of intention to defend, together with an affidavit made by the plaintiff or by any 
other person who can swear positively to the facts verifying the cause of action and 
the amount, if any, claimed and stating that in his opinion there is no bona fide defence 
to the action and that notice of intention to defend has been served solely for the 
purpose of delay – Failure by deponent to affidavit in support of summary judgment to 
verify the separate causes of action rendering summons defective. 

The respondent municipality obtained summary judgment against the appellant in 
respect of rates and taxes due on appellant’s immovable property. 

The history of the litigation was as follows. Summons was served on the appellant 
on 6 May 2014, and on 5 June 2014, a notice of intention to defend was filed. That 
was followed on 26 June 2014, by service on the appellant of the respondent’s 
application for summary judgment. The acting municipal manager of respondent 
deposed to an affidavit in support of summary judgment, averring that he could confirm 
the action as stated in the summons against the defendant as well as the amount 
claimed therein. On the date of the hearing of the summary judgment application, the 
respondent’s attorney argued that appellant’s answering affidavit had to be filed before 
12 noon on 29 July 2014, but that had not occurred and therefore appellant’s attorney 
should not even be heard by the court as there was no valid opposition of the 
application for summary judgment. Judgment was thus granted. The present appeal 
was noted against the judgment. 

Held – Rule 14 of the Magistrate’s Courts’ Rules requires the plaintiff to deliver notice 
of application for summary judgment within 15 days after the date of service of notice 
of intention to defend, together with an affidavit made by the plaintiff or by any other 
person who can swear positively to the facts verifying the cause of action and the 
amount, if any, claimed and stating that in his opinion there is no bona fide defence to 
the action and that notice of intention to defend has been served solely for the purpose 
of delay. 

The Court looked at the authorities regarding summary judgment applications and 
the legislation applicable in casu, to wit the Local Government: Municipal Systems 
Act 32 of 2000 (“the Systems Act”) and the Local Government: Municipal Property 
Rates Act 6 of 2004. Municipal accounts may be issued for sanitation fees, refuse 
removal fees, water and electricity levies as well as water and electricity consumption. 
Rates are levied on all rateable property within a municipality’s area of jurisdiction and 
these rates are levied in accordance with a rates policy. Although a municipality may 



consolidate accounts, from a legal point of view, separate causes of action arise in the 
event of failure by a property owner to pay his dues to the municipality. 

In the present case, the Court found that the summons was defective, rendering it 
unnecessary to even consider the defences raised. The respondent’s deponent failed 
to verify the separate causes of action, and did not even verify or confirm any cause 
of action. The respondent necessarily had to rely on more than one cause of action 
and each of those should have been verified by its deponent in the founding affidavit. 
The respondent should have pleaded separate causes of action and it was not good 
enough to claim one amount. Summary judgment should, therefore, have been 
refused due to the summons being defective. 

The Helen Suzman Foundation v Judicial Service Commission (Police and 
Prisons Civil Rights Union and others as amici curiae) [2017] 1 All SA 58 (SCA)  

Civil procedure – Rule 53 of the Uniform Rules of Court – Primary purpose of the rule 
is to facilitate and regulate applications for review by granting the aggrieved party 
seeking to review a decision of an inferior court, administrative functionary or State 
organ, access to the record of the proceedings in which the decision was made, to 
place the relevant evidential material before court – A key enquiry in determining 
whether the recording should be furnished is its relevance to the decision sought to be 
reviewed. 

Judicial Service Commissions – Judicial appointments – Recording of the private 
deliberations on judicial appointments by the Judicial Service Commission, properly 
conducted in terms of the Judicial Service Commission Act 9 of 1994 and regulation 
3(k) made thereunder – Whether a decision-maker’s private deliberations form part of 
the rule 53 record in terms of rule 53 of the Uniform Rules of Court – Court finding that 
a decision-maker’s deliberations do not automatically form part of the record of the 
proceedings as contemplated in rule 53, and the extent of the record must depend 
upon the facts of each case. 

In an interlocutory application brought in the High Court, the appellant (“HSF”) sought 
an order directing the respondent (“the JSC”) to deliver the full record of the 
proceedings sought to be reviewed, including the audio recording and any transcript 
of the JSC’s private deliberations after the interviews of judicial candidates on 17 
October 2012. The application was brought due to the JSC’s failure to furnish the 
recording, which was the most immediate and accurate record of its decision and the 
process leading thereto. The present appeal was against the dismissal of that 
application. The High Court held that the record produced by the JSC met the 
objectives and purpose of rule 53 of the Uniform Rules of Court. 

Held – Firstly, the purpose and applicability of rule 53 had to be considered. The 
primary purpose of the rule is to facilitate and regulate applications for review by 
granting the aggrieved party seeking to review a decision of an inferior court, 
administrative functionary or State organ, access to the record of the proceedings in 
which the decision was made, to place the relevant evidential material before court. 
The applicant must be given access to the available information sufficient for it to make 
its case and to place the parties on equal footing in the assessment of the lawfulness 
and rationality of such decision. It is unnecessary to furnish the whole record 
irrespective of whether or not it is relevant to the review. It is those portions of a record 
relevant to the decision in issue that should be made available. A key enquiry in 



determining whether the recording should be furnished is therefore its relevance to the 
decision sought to be reviewed. 

The JSC relied on case authority for the proposition that a decision-maker’s private 
deliberations do not form part of the rule 53 record. However, the JSC conceded that 
a disclosure of its deliberations, or at least some aspects thereof, may be warranted 
in appropriate circumstances. 

The next question was whether the confidentiality of the JSC’s deliberations 
insulated it from disclosure under rule 53. The Court referred to legislation which 
recognises the confidentiality of JSC deliberations. It was clear therefore, that there is 
no absolute requirement of disclosure of the JSC’s proceedings. Rather, it is a 
question of weighing, inter alia, the nature and relevance of the information sought, 
the extent of the disclosure and the circumstances under which the disclosure is 
sought and the potential impact upon anyone, if disclosure is ordered or refused, as 
the case may be, in a manner that would enable the JSC to conduct a judicial selection 
process that does not violate its positive obligations of accountability and 
transparency. That being the case, it had to be determined if there were any reasons, 
consistent with the Constitution and the law, justifying the non-disclosure of the 
deliberations. Protecting the confidentiality of the deliberations clearly served 
legitimate public interests in the present circumstances. Therefore, a decision-maker’s 
deliberation does not automatically form part of the record of the proceedings as 
contemplated in rule 53. The extent of the record must depend upon the facts of each 
case. In certain cases the decision-maker may be required to produce a full record of 
proceedings which includes its deliberations. But there may be cases, such as this 
one, where confidentiality considerations may warrant non-disclosure of deliberations 
for the reasons set out above. 

The appeal was dismissed with costs. 

University of the Free State v Afriforum and another [2017] 1 All SA 79 (SCA) 

 Appeal in terms of section 18(4)(ii) of the Superior Courts Act 10 of 2013 – Effect of 
appeal on order – Section 18(1) of the Superior Courts Act states that an order 
implementing a judgment pending appeal shall only be granted under exceptional 
circumstances – Applicant must also prove on a balance of probabilities that he will 
suffer irreparable harm if the order is not made, and that the other party will not 
suffer irreparable harm if the order is made. 

In March 2016, the council of the appellant university decided to adopt a new 
multilingual language policy with effect from the commencement of the 2017 academic 
year. In terms of the new policy, English would become the primary medium of 
instruction at the university. Prior thereto, the institution’s language policy provided for 
parallel medium instruction in Afrikaans and English. Aggrieved by the change, the 
first respondent (“Afriforum”) launched an application to review and set aside the 
decision. The High Court reviewed and set aside the decision to adopt the new policy 
and subsequently ordered that such order would not be suspended pending the 
university’s appeal, with the result that the implementation of the new policy could not 
proceed. The university appealed and Afriforum approached the High Court for an 
order implementing its order pending the finalisation of the appeal. The court ordered 
that its order would remain in force pending the finalisation of the appeal against it. 



The university then exercised its automatic right of appeal in terms of section 18(4)(ii) 
of the Superior Courts Act 10 of 2013 against that order. 

Held – The common law rule of practice in our courts has been that generally the 
execution of a judgment is automatically suspended upon the noting of an appeal, with 
the result that, pending the appeal, the judgment cannot be carried out and no effect 
can be given thereto, except with the leave of the court which granted the judgment. 
The common law rule of practice was adopted in Uniform Rule of Court 49(11), 
promulgated under the Supreme Court Act 59 of 1959. Section 18 of the Superior 
Courts Act has replaced rule 49(11). The provisions of section 18(1) and (3) show that 
the Legislature has proceeded from the well-established premise of the common law 
that the granting of relief of this nature constitutes an extraordinary deviation from the 
norm that, pending an appeal, a judgment and its attendant orders are suspended. 
Section 18(1) states that an order implementing a judgment pending appeal shall only 
be granted under exceptional circumstances. 

The requirements introduced by sections 18(1) and (3) are more onerous than those 
of the common law. Apart from the requirement of exceptional circumstances in 
section 18(1), section 18(3) requires the applicant also need to prove on a balance of 
probabilities that he will suffer irreparable harm if the order is not made, and that the 
other party will not suffer irreparable harm if the order is made. Whether or not 
exceptional circumstances for the purposes of section 18(1) are present, must 
necessarily depend on the peculiar facts of each case. The Court confirmed that the 
prospects of success in the appeal are relevant in deciding whether or not to grant the 
exceptional relief, but in the present case, as the appeal record in the review 
application was not before the Court, it would not feature on the Court’s consideration 
of the question. 

Turning to Afriforum’s contentions, the Court found that not only did Afriforum in its 
founding affidavit grossly exaggerate the number of prospective students whose 
interests it proclaimed to safeguard, but it also failed to show that any prospective first-
year student in fact stood to be adversely affected by the introduction of the new 
language policy in 2017. Even if there had been an infringement of rights as contended 
for, that would not constitute exceptional circumstances as envisaged in section 18(1) 
of the Act. Afriforum’s application was misconceived and ought to have been 
dismissed. In the result, the appeal was upheld. 

Atlantic Beach Home Owners Association NPC v City of Cape Town and 
another [2017] 1 All SA 99 (WCC) 

Interdict – Suspension of operation – A court has the power to suspend an interdict 
against a party operating in breach of land use laws to allow that party a period of time 
to redress the unlawfulness. 

Property – Title deed restriction – Use of property in contradiction to title deed 
restriction impermissible – Defence of tacit waiver failing where not proved by conduct 
of relevant party. 

The applicant (“HOA”) was a homeowners association in a golf estate. It sought 
interdictory relief against the second respondent (“ABM”) restraining it from conducting 
certain activities from the golf club house situated on the estate. ABM counter-applied 
for a similar order against HOA in respect of certain activities conducted by it since 



about 2011 through appointed contractors from its leisure centre which was 
erroneously built on the same land as the clubhouse. 

HOA premised its relief on two bases. The first was a restrictive title deed condition 
imposed in its favour in the title deed to the property. The second was the City of Cape 
Town Municipal Planning By-law 2015 (the “planning by-law”). HOA contended that 
ABM’s activities were in breach of both. ABM, on the other hand, only relied on the 
planning by-law in support of its counter-application. HOA initially also sought relief 
against the first respondent (“the City”), but the City undertook to take certain steps 
which led to HOA not proceeding further against it. 

ABM owned and operated the golf club house, using it to host functions such as 
weddings, gala dinners, cocktail parties and conferences. The leisure centre used by 
HOA was also the venue for weddings, birthday parties, conferences and corporate 
gatherings arranged by HOA. ABM’s defences were that the title deed restriction, 
properly interpreted, permits the activities complained of to be conducted, alternatively 
that HOA had acquiesced in ABM’s having conducted the relevant activities for 15 
years, thereby waiving the benefit of the title deed restriction. 

Held – The title deed restriction itself stipulated that the golf course land was to be 
used for a golf course and golf club facilities only. The deeds of sale of the residential 
erven referred expressly to the title deed restriction and that in terms thereof the golf 
course land could not be used for any purpose other than a golf course. The only 
reasonable interpretation to be placed on the title deed restriction was that the club 
house facilities had to relate only to the primary function and purpose of the land, 
namely promoting and supporting the sport of golf, and that the restriction did not 
permit any activity or use which did not achieve those purposes. ABM’s main defence 
therefore failed. 

On the issue of tacit waiver, the Court examined the historical facts and was unable to 
find that HOA’s conduct over the years since 2005 was consistent with no other 
hypothesis than that it tacitly waived the title deed restriction. Consequently, the 
alternative defence also failed. 

HOA was found to have succeeded in establishing all the requirements for the 
interdictory relief sought, and such interdicts were granted. ABM asked that, in the 
event of HOA succeeding in the main application, the Court should suspend the 
operation of the interdict until the City had considered and adjudicated on its consent 
use application. The Court referred to authority for the proposition that a court has the 
power to suspend an interdict against a party operating in breach of land use laws to 
allow that party a period of time to redress the unlawfulness. Such discretion must be 
exercised after giving due consideration to all the relevant circumstances. Finding 
sufficient grounds therefor, the Court suspended the operation of the interdicts for 6 
months. 

City of Tshwane Metropolitan Municipality v Brooklyn Edge (Pty) Ltd and 
another [2017] 1 All SA 116 (GP) 

Judgment by default – Application for rescission – Appeal against dismissal – Court 
held that the rescission application had to be governed by either rule 42(1)(a), the 
common law or both – Court having a wide discretion to grant or refuse a rescission – 
Court concluded that the appellant had succeeded in making out a case for good 
cause in order to succeed with a common law rescission application. 



In terms of a written deed of sale, entered into in July 2003, the first respondent (with 
the second respondent as its nominee), bought certain immovable properties 
(collectively referred to by the court as “the property”) from the appellant. The property 
was zoned as “Public Open Space” in terms of the Pretoria Town Planning Scheme, 
1974, and was used mainly as public tennis courts. The respondents acquired the 
property in order to develop it into a mixed-use development leading to the necessity 
for them to rezone the property. Because the property was zoned as a public open 
space, the respondents had to ensure its closure in terms of certain provisions of the 
Local Government Ordinance 17 of 1939. The deed of sale specifically provided for 
the rezoning and closure. In terms of the deed of sale the appellant had the 
responsibility to secure closure of the property and the respondents the responsibility 
to apply for the rezoning of the property. The deed of sale provided that the property 
could not be transferred into the name of the respondents before the rezoning process 
was completed. For that to happen, the closure had to be firstly completed. In terms 
of the deed of sale the existing tennis courts, clubhouse and sport facilities on the 
property had to be relocated by the respondents to another property of the appellant’s 
choosing. 

In December 2003, the respondents successfully applied for removal of restrictive 
conditions and rezoning of the property. The prescribed closure of the property was 
not effected as required by certain sections of the 1939 Ordinance. In October 2010, 
more than seven years after the deed of sale was signed, the respondents launched 
an application for relatively wide-spread relief, including a mandamus to force the 
appellant to issue the closure certificate and, after compliance with certain other 
requirements, to sign transfer documents to enable the respondents to take transfer. 
The application was aborted after the appellant served a notice of intention to defend 
and, in June 2012, almost nine years after the deed of sale was signed, the 
respondents instituted action, for essentially the same relief applied for in terms of the 
aborted application. In that action, orders were granted by default against the 
appellant. 

Leading up to the granting of default judgment, the appellant's attorneys failed in 
their duty to serve a discovery affidavit timeously and also to formulate comprehensive 
answers to questions posed by the respondents during a pre-trial conference. 
Reminders sent by the respondents were ignored leading them to file an application 
to compel. That application was also ignored and default judgment was granted. 

The present appeal was against the dismissal of an application for rescission of the 
default judgment. The appellant argued that the default judgment was erroneously 
sought and granted in the spirit of rule 42(1)(a), and for that reason alone, fell to be 
rescinded. 

Held – Once a court holds that a judgment was erroneously granted, it should without 
further enquiry rescind or vary the judgment. The applicant is not required to then also 
show good cause. 

In the present matter, no mention was made in the founding papers of the rescission 
application of the specific rule in terms of which the application was brought, or 
whether it was brought in terms of the common law. However, it was not argued that 
the application was flawed because the specific rules or the common law were not 
mentioned or identified. 



Examining the appellant’s explanation of its failure to make discovery timeously or 
file pre-trial answers timeously, the Court found that it was not true that the appellants 
were disinterested and did not follow the proceedings with the necessary diligence. 
The said failures also resulted in no real prejudice to the respondents. The 
respondents’ submission regarding a lack of bona fides on the part of the appellant 
was without foundation and malicious. The defences raised were bona fide and 
pointed to triable issues. 

Finding that rule 31 did not apply in this case, the Court held that the rescission 
application had to be governed by either rule 42(1)(a), the common law or both. The 
Court has a wide discretion to grant or refuse a rescission. 

The Court found no basis to justify the conclusion of the court below that the 
appellant manifested a complete disinterest in the conduct of the defence of the action. 
Similarly, it could not support the finding that the appellant should be blamed for the 
failures of its attorneys. The court a quo therefore committed a misdirection. 

It was concluded that the appellant had succeeded in making out a case for good 
cause in order to succeed with a common law rescission application. The Court 
accepted that there was a reasonable and acceptable explanation for the appellant’s 
default. The appeal was upheld and the rescission of the default judgment granted. 

Lewis Group Ltd v Woollam and others (2) [2017] 1 All SA 231 (WCC)  

Discovery – Rule 35 of the Uniform Rules of Court – Applicability to motion 
proceedings – Rule 35(13) providing that the provisions of the rule relating to 
discovery shall mutatis mutandis apply, in so far as the court may direct, to 
applications. 

Company law – Demand to company to institute proceedings in terms of section 
162 of the Companies Act 71 of 2008 to have four of the company’s directors 
declared to be delinquent directors – Application to set aside demand – Whether 
demand made out a cognisable claim for a declaration of delinquency on the 
grounds set forth in section 162(5)(c) of the Companies Act. 

 
In the main proceedings between the parties, the applicant (“Lewis”) applied in terms 
of section 165(3) of the Companies Act 71 of 2008 for the setting aside of the first 
respondent’s demand to institute proceedings in terms of section 162 of the Act to 
have four of the company’s directors declared to be delinquent directors. 

The present judgment concerned two interlocutory applications. 

In the first interlocutory application, the first respondent (“Woollam”) sought an order 
that the rules pertaining to discovery should apply in the principal application; that 
Lewis be compelled to make discovery as set out in the application; and that Woollam 
be allowed to deliver his answering affidavit 15 days after receipt of the reports 
discovered. 

In the second interlocutory application, Lewis applied by way of a counter-application 
for an order directing Woollam to deliver his answering papers in the principal 
application within ten days. 



Held – Rule 35 regulates the discovery procedure in general civil litigation, and is 
primarily applicable in action proceedings. However, rule 35(13) provides that the 
provisions of the rule relating to discovery shall mutatis mutandis apply, in so far as 
the court may direct, to applications. The Court pointed to indications that the 
availability of the procedure in applications is out of the ordinary, and, to that extent, 
exceptional. The essential criterion is whether discovery would be material to the 
proper conduct and fair determination of the case. 

Applying that to the present case, the central enquiry was whether Woollam’s 
demand, assessed in the context of the evidence in the application in terms of section 
165(3), made out a cognisable claim for a declaration of delinquency on the grounds 
set forth in section 162(5)(c) of the Companies Act, viz that the directors in question 
grossly abused their position as directors, took personal advantage of information or 
an opportunity, contrary to section 76(2)(a) of the Act, intentionally or by gross 
negligence inflicted harm on the company contrary to section 76(2)(a) or acted in a 
manner that amounted to gross negligence, wilful misconduct or breach of trust in 
relation to the performance of the director’s functions within, and duties to, the 
company; or contemplated in section 77(3)(a), (b) or (c) of the Act. Lewis had to show 
that Woollam’s demand, assessed in the context of the evidence taken on its face, did 
not make out a prima facie case of conduct by the allegedly delinquent directors of the 
sort described in section 162(5)(c). The declared object of the discovery sought by 
Woollam went towards demonstrating the prospects of success, alternatively the lack 
thereof, of establishing the allegations he had made of accounting fraud to found the 
derivative action he would wish to pursue if the company did not do so on its own 
initiative. That was an irrelevant question for the purposes of determining the 
application by Lewis in terms of section 165(3). He was not prejudiced for present 
purposes by not having the other reports sought by him. If Lewis chose not to make 
them available, it did not stop Woollam from extrapolating the information he had in 
the reports already available to him for the purpose of explaining the basis for his 
demand. On that basis, he failed to make out a case for the court to exercise its 
discretion in favour of making an order in terms of rule 35(13) that there should be 
discovery in the application in terms of section 165(3). 

Woollam’s interlocutory application was, accordingly, dismissed and Lewis’s 
counter-application granted. 

Phutuma Networks (Pty) Ltd v Telkom SA Ltd [2017] 1 All SA 265 (GP) 

Appeal – New evidence – Section 19(b) of the Superior Court’s Act 10 of 2013 allows 
a division of the High Court exercising appeal jurisdiction to receive further evidence 
on appeal. 

Postponement – Court’s discretion – A court has a discretion as to whether a 
postponement should be granted or refused, which discretion must be exercised 
judicially – A court should be slow to refuse a postponement, where the true reason 
for a party’s non-preparedness has been fully explained, where his lack of 
preparedness to proceed is not due to delaying tactics and where justice demands 
that he should have further time for the purpose of presenting his case. 

The present appeal was against a refusal of a postponement on the second day of the 
trial in this matter, and against the granting of absolution from the instance after the 
refusal of the postponement. 



Although the appeal record was incomplete, the respondent agreed that the court 
could nevertheless entertain the appeal if certain statements in the respondent’s 
heads of argument were accepted as correct. The appeal proceeded on that basis. 

The respondent stated on appeal, that at the commencement of the trial, it had drawn 
the court’s attention to two paragraphs of the pre-trial minute and alerted the appellant 
to the fact that it had no evidence available to support its pleaded case. After the 
opening address, the appellant’s director (“Dr Scott”) was called as the only witness 
for the appellant. During his evidence, the respondent’s Counsel successfully objected 
to the admissibility of speculative allegations made by him. When the court adjourned 
at the end of that day, Dr Scott’s evidence was not concluded. The next morning when 
the trial resumed, the entire legal team of the appellant withdrew. As the appellant’s 
case was not yet closed at that point, Dr Scott requested a postponement, which the 
respondent opposed. The matter stood down to allow Dr Scott, to obtain legal 
representation and to bring an application for postponement. At the next date of the 
hearing, the appellant appeared with a new legal team and brought an application for 
postponement. An affidavit in support of the application was also filed. According to 
the appellant, the suggestion that no evidence was available to prove its claim was 
incorrect, and the witnesses necessary to substantiate the content of the particulars 
of claim were simply not available as they had not been subpoenaed. The 
postponement was refused on the basis that the existence of the witnesses who could 
prove the appellant’s claim was dubious. 

Attached to the application for leave to appeal was a memorandum by previous legal 
representatives of the appellant. The memorandum had only come to the knowledge 
of the appellant’s attorney at a late stage and had not been before the trial court. It, 
therefore, constituted new evidence. 

Held – Section 19(b) of the Superior Court’s Act 10 of 2013 allows a division of the 
High Court exercising appeal jurisdiction to receive further evidence on appeal. The 
respondent submitted that it would be in the interest of justice for the Court to take the 
content of that memorandum into account, but only to the extent that it clarified certain 
ambiguities in Dr Scott’s affidavit, and established that Counsel at no time consulted 
with any witnesses other than Dr Scott. The Court rejected that proposal, stating that 
it should not rely on parts of the memorandum which suits a certain party’s case and 
ignore the rest. The memorandum identified several people as potential witnesses. 

On the issue of the refusal of the postponement, the present Court pointed out that 
a trial judge has a discretion as to whether a postponement should be granted or 
refused. Such discretion must be exercised judicially. A court should be slow to refuse 
a postponement, where the true reason for a party’s non-preparedness has been fully 
explained, where his lack of preparedness to proceed is not due to delaying tactics 
and where justice demands that he should have further time for the purpose of 
presenting his case. A party is not as a matter of right entitled to a postponement and 
should be able to show prima facie that if it is granted the indulgence, it will be able to 
place facts before the court which will constitute a ground of opposition to the relief 
sought. 

In the present case, the appellant’s legal team had withdrawn suddenly, leaving the 
appellant in a predicament as new representatives had to be found overnight and 
would not have been in a position to prepare on the merits. The fact that the appellant 
was left in the lurch by his legal team meant that a postponement should have been 



granted. In not recognising the untenable situation in which the appellant found itself, 
and in finding that the appellant had no evidence to prove its case, the court a 
quo misdirected itself. 

In the event of another court finding that the postponement was correctly refused, 
the present Court addressed the issue of the granting of absolution from the instance. 

An order of absolution from the instance is generally not appealable as it is not final 
in its effect and the order is still susceptible to being revisited and rescinded. Standing 
on its own, the order of absolution from the instance was therefore not appealable. 
The Court was in any event of the view that such order should not have been granted 
in the circumstances in which the appellant found itself as referred to above. 

Maigret (Pty) Ltd (in liquidation) v Command Holdings Limited and others 
[2017] JOL 36904 (WCC) 

 Insolvent company – Security for costs – Statutory requirements 

Having allegedly rendered services which the second defendant had undertaken to 
provide to the South African Post Office, the plaintiff issued summons against the 
defendants for payment in respect of such services. In its plea the second defendant 
denied any agreement with the plaintiff and filed a counter claim for R968 000 which 
it said had been misappropriated by the erstwhile managing director of the second 
defendant (and who was then joined as the third party herein), and paid into the 
plaintiff’s bank account. The plaintiff company was eventually wound up and the 
liquidators of the insolvent company gave notice of their substitution as the plaintiffs in 
this matter. 

The first and second defendants gave notice to the liquidators in terms of Rule 47(3) 
demanding the provision of security for costs. 

Held that the defendants’ legal team had incorrectly assumed that section 13 of the 
Companies Act 61 of 1973 was still applicable, notwithstanding the coming into 
operation of the Companies Act 71 of 2008. On realising their error, they filed a 
supplementary note in which argument was then advanced based on the common law 
principles underpinning Rule 47. Under the old Companies Act an applicant for 
security for costs had only to adduce credible testimony that there was reason to 
believe that the company resisting the furnishing of security would be unable to pay 
the costs of the opposing party in the event that the latter was unsuccessful, and 
security would ordinarily then be granted, subject to the exercise of the Court’s general 
discretion. In the 2008 Act, corporate plaintiffs are to be treated in the same way as all 
others in relation to applications for security, and the common law test is to apply to 
companies as well. 

The defendants relied exclusively on the plaintiff’s “woeful insolvency” as the basis for 
the relief sought. In the circumstances, the Court was not satisfied that the defendants 
had made out a proper case for the relief sought. Their application was dismissed with 
costs. 
Foxlake Investments (Pty) Limited trading as Foxway Developments (Pty) 
Limited v Ultimate Raft Foundation Design Solutions CC trading as Ultimate 
Raft Design and another [2016] JOL 35631 (SCA) 



 Summons – Amendment of citation of defendant – Amendment of the incorrect 
description of defendant in summons not amounting to a substitution of the defendant 
where the summons was served at the offices and on the director shared by the 
incorrectly cited party and the true defendant who was clearly recognisable from the 
original summons 

In the court a quo, the respondents instituted action against the appellant 
claiming, inter alia, a certain amount of money based on an alleged breach of contract, 
alternatively unlawful competition and unauthorised use of the respondents’ 
confidential proprietary information. Issues were raised regarding the respondents’ 
pleadings, and the respondents then filed a notice to amend the citation of the 
appellant. Although the appellant opposed the proposed amendment, the order sought 
was granted. That resulted in the present appeal. 

Held that the main issues on appeal were whether the amendment to the citation of 
the appellant amounted to a substitution of a defendant or the correction of a 
misnomer, and whether the service of the original summons served to interrupt 
prescription. The respondents also took issue with the appealability of the order. 

The appellant’s counsel submitted that the amendment which the respondents sought 
in the court below was directed at the deletion of the words “Foxlake Investments (Pty) 
Ltd alternatively” from the summons and the particulars of claim, that it sought to 
introduce Foxway, a separate legal entity, as the first defendant and that the summons 
were never served on Foxway. He further submitted that the proposed amendment 
sought to introduce Foxway as a party to the action in circumstances where the alleged 
claim against Foxway had, in terms of section 15 of the Prescription Act 68 of 1969 
(“the Act”) prescribed. On the other hand, respondent’s counsel submitted that the 
amendment was in the nature of correcting a misnomer rather than a substitution. The 
court pointed out that the appellants had not alleged that the amendment sought was 
made in bad faith although they alleged that they would suffer prejudice if the 
amendment was granted because there was no compliance with the provisions of 
section 15(1) of the Act as payment of the debt was not claimed from the debtor 
(Foxway). Section 15(1) of the Act provides that for the interruption of prescription 
there must be a process, and such process must be served on the debtor and the 
creditor must claim payment of the debt. Foxway and Foxlake shared the same 
registered address, receptionist and managing director. The copy of the agreement on 
which the claim was based was attached to the original summons. When the summons 
was served on the registered address of both Foxway and Foxlake, Foxway 
recognised its connection with the claim notwithstanding the error in its description. 
The amendment sought by the respondents in the court a quo did not seek to 
introduce a new legal entity as the first defendant. It merely sought to correct the 
incorrect description of the defendant and encourage the proper ventilation of the real 
disputes between the creditor (the respondents) and the debtor (appellant). 

The appeal was accordingly dismissed. 

ABSA BANK LTD v EXPECTRA 423 (PTY) LTD AND OTHERS 2017 (1) SA 81 
(WCC) 

Judgments and orders — Summary judgment — Deferral — Court clarifying and 
approving principle that summary judgment may not be deferred by delivery of notice 



to produce documents or tape recordings in terms of rule 35(12) and (14) — Uniform 
Rules of Court, rule 35(12) and (14).  
Surety — Discharge of — Prejudice to surety — In application for summary judgment 
against sureties, defence raised that creditor delaying in acting against principal 
debtor, causing prejudice to sureties — Whether conduct of creditor together with 
'surrounding circumstances' justifying sureties' release from suretyships — No 
reliance placed upon any breach by creditor of any terms of underlying agreements — 
Sureties arguing that creditor's conduct so unreasonable that not falling within terms 
of loan agreement or deed of suretyship — Position unsustainable in law — 
Impermissibly seeking to create exception to general rule that no general 'prejudice 
principle' existing in our law.  
 
The plaintiff had entered into a loan agreement with the company West Dunes in 
terms of which it lent and advanced to the latter a sum of money, repayable, together 
with interest, in monthly instalments. Arising out of West Dunes' non-payment of 
outstanding amounts, the plaintiff sued the defendants in their capacity as sureties 
and co-principal debtors with West Dunes, the principal debtor. The plaintiff then 
sought summary judgment against the second and third defendants (the 
defendants). Shortly before the hearing date the defendants filed a notice in terms of 
Uniform Rule of Court 35(12) calling for the plaintiff to produce certain documents. 
And in answer to the summary judgment application they filed what they termed a 
provisional affidavit resisting summary judgment. In addition they sought leave to file 
a 'supplementary answering affidavit', as well as an extension of the time period in 
which to do so to a date after the plaintiff had responded to the rule 35(12) notice. 
Lastly, a postponement was requested, to allow these various steps to be fulfilled. 
Deferment of summary judgment application by rule 35(12) or (14) notice 
The approach adopted by the defendants called for the court to consider whether the 
hearing of a summary judgment application could be deferred pending a response to 
a rule 35(12) application. In the matter of Business Partners Ltd v Trustees, Riaan 
Botes Family Trust, and Another2013 (5) SA 514 (WCC) the court held that it could 
not. However, the court in that matter also stated that '(i)t [was] of course open to the 
defendants to invoke Rule 35(12) and (14)', and the defendants placed reliance on 
this seemingly contradictory dictum in invoking rule 35(12). The court in the present 
matter clarified the legal position, and in particular the meaning of the above dictum. 
Held, that the learned judge's dictum to the effect that a defendant might invoke rule 
35(12) and (14) meant at most that a defendant might issue a notice in terms of rule 
35(12) and (14), but this could not defer an application for summary judgment on the 
basis that no reply had been forthcoming. Should the plaintiff not produce any 
document or tape so sought, a defendant could, at best, aver in its opposing affidavit 
that, in its evaluation of the nature and grounds of its defence and the material facts 
upon which it was based, the court had to take into account that the defendant had 
not been able to gain access to such documentation.  
Held, further, that, in the event that it was incorrect in its interpretation of the 
disputed dictum, and that the learned judge in Business Partners was implying that 
rule 35(12) and (14) could be utilised to defer an application for summary judgment 
until such time as an appropriate response was received from a plaintiff, it was in 
disagreement therewith. Such a position would be incompatible with the purpose and 
nature of summary judgment proceedings.  
Held, accordingly, that the applications for the postponement of the summary 
judgment application, for an order that the plaintiff be directed to furnish a reply to 



the defendants' rule 35(12) notice, and for leave for the defendants to thereafter file a 
supplementary opposing affidavit were without merit and had to be dismissed.  
The merits of the defence raised 
The proposed defence was that the plaintiff inordinately delayed in taking action 
against the principal debtor when the latter defaulted on its repayments, as a result 
of which the defendants suffered prejudice. It was argued that the plaintiff's conduct, 
together with the surrounding circumstances — inter alia the plaintiff's acquiring 
knowledge that the defendants had no prospects of exercising their right of recourse 
against West Dunes (see [42]) — justified the defendants' release from the 
suretyships. The high-water mark of the defendants' case was that, if the 
'surrounding circumstances' were proved on trial, it would establish that the plaintiff's 
conduct was so unreasonable that it could not be considered as falling within the 
terms of the loan agreement or deed of suretyship. (The defendants did not place 
any reliance on any breach by the plaintiff of any provisions of the underlying 
agreements.) 
Held, that this conclusion was not sustainable in law, and, even if the alleged delay 
and the 'circumstances' were proved, they did not constitute a defence for at least 
two reasons. First, they sought to create an exception to the general rule that our law 
did not recognise an unbounded 'prejudice principle' to the effect that, if a creditor 
should do anything in its dealings with the principal debtor which has the effect of 
prejudicing the surety, the surety was released. 'Prejudice' could only be relied upon 
if it were the result of some breach of some or other legal duty or obligation owed by 
the creditor to them; in this case no reliance was placed on any breach of the 
underlying agreements. Secondly, not only did the defendants not found their 
putative defence on the breach of any specific provisions in the underlying 
agreements, but various provisions therein expressly granted the plaintiff the right to 
conduct itself in the alleged dilatory manner which was criticised by the defendants.  
Held, accordingly, that the defendants had failed to establish a bona fide defence 
that was good in law. (Paragraph [49] at 95I.) Summary judgment application upheld. 
MEC FOR HEALTH, GAUTENG v LUSHABA 2017 (1) SA 106 (CC) 

Court — Judicial authority vesting in courts — Medical negligence case instituted 
against Gauteng MEC for Health — Court issued rule nisi calling upon MEC to show 
cause why he should not be held liable for costs de bonis propriis in his personal 
capacity; alternatively, to indicate those officials in offices of Department and State 
Attorney who should be held liable — One cannot be judge in own matter — Court not 
competent to authorise party to litigation before it to exercise judicial authority — 
Constitution, s 165. 
Constitutional law — Human rights — Right of access to courts — Right to fair hearing 
— In medical negligence case instituted against Gauteng MEC for Health, costs order 
holding liable in their personal capacities officials in health department and State 
Attorney's office — Officials punished without notice and without having been given 
any opportunity to make representations — Violation of officials' right to fair hearing — 
Constitution, s 34. 
 
The applicant, the Gauteng MEC for Health, sought leave to appeal against inter alia 
a punitive costs order that had been granted against him in a medical negligence 
case successfully instituted by the respondent. The trial court had initially issued a 
rule nisi calling upon the MEC to show cause why he should not be held liable for the 
costs de bonis propriis in his personal capacity; alternatively, to indicate those 



officials in the offices of the Department and the State Attorney who should be held 
liable. The court confirmed the rule, and ordered four officials which it deemed 
responsible to pay de bonis propriis 50% of the costs jointly and severally with the 
defendant on an attorney and client scale. The MEC was discharged from personal 
liability. On appeal the MEC argued that such an award was improperly issued. 
Held, that it was not competent for the High Court to allow, as it did in the rule nisi, 
the MEC to be the judge of whether he should be held personally liable for costs 
and, if he should not be held personally liable, to identify who should be. Such an 
approach did not accord, firstly, with s 165 of the Constitution which declared judicial 
authority to vest in the courts and, secondly, with the entrenched principle that no 
one should be a judge in their own case.  
Held, further, that the final order to the effect that certain officials should be held 
liable for costs in their personal capacity was irregular. Firstly, the officials had not 
been joined to the matter. Secondly, the rule nisi did not call any of them to show 
cause why they should not be held liable, the effect being that the court had no legal 
basis to exercise its judicial authority over them.  
Held, further, that in punishing these officials without notice and without having given 
them any opportunity to make representations, the High Court violated the officials' 
right to a fair hearing guaranteed by s 34 of the Constitution. While the officials did 
depose to affidavits, they did so in support of the MEC's case, and in particular so 
that he could not be held personally liable; the affidavits were not meant to show 
cause why they should not be found personally liable for costs.  
Held, accordingly, that the costs order be set aside.  
 

WILE AND ANOTHER v MEC, DEPARTMENT OF PUBLIC WORKS, GAUTENG 
AND OTHERS 2017 (1) SA 125 (WCC)  
  
Provisional sentence — On foreign judgment — Use of provisional-sentence 
procedure ruled inappropriate but foreign court's judgment nevertheless recognised in 
interests of justice. 
Practice — Judgments and orders — Foreign judgment — Recognition — 
Plaintiff C seeking order directing state to give effect to name change resulting from 
foreign adult-adoption order — Limited relief sought not offending public policy and 
granted in interests of justice — Court making order recognising foreign judgment and 
authorising plaintiff to use order in support of name-change application.  
 
The first plaintiff used provisional sentence proceedings to seek an order directing 
the Department of Home Affairs * to give effect to a judgment of a German court that 
recognised the adoption of the first plaintiff, a South African living in Cape Town, by 
the second plaintiff, a German living in Germany. Later the first plaintiff limited the 
relief sought to an order directing Department officials to give effect to the German 
judgment only to the extent of changing her name and surname in its records. The 
Department was opposed to the relief sought on the ground that the first plaintiff was 
adopted when she was 47 years old and South African law did not provide for adult 
adoption. It also argued that the Births and Deaths Registration Act 51 of 1992 (the 
Act) did not provide for the proposed name change. 
Held 
The plaintiffs' use of provisional sentence procedure was inappropriate. While 
provisional sentence provided a creditor with a speedy remedy for the recovery of 



moneys on the basis of a liquid document, in the present case the plaintiffs sought 
the enforcement of a foreign judgment concerning the first plaintiff's status (see [6]). 
But since the parties approached the matter as if it were brought by way of 
application, there was a strong case for approaching the matter on the basis of its 
substance rather than form (see [7], [27]). 
There were thus two issues for the court to determine: (i) the procedural question of 
whether the plaintiffs should be granted the relief sought through the provisional 
sentence procedure; and if so (ii) whether the plaintiffs had made out a case on the 
papers that the German court's order should be recognised to the limited extent 
sought (see [25]). 
As to (i): While it was true that the provisional sentence procedure was inappropriate, 
it was also inappropriate for the defendants to have engaged with the plaintiffs' case 
without raising any objection (see [27]). In substance the matter was from the 
beginning treated as an opposed application, and dismissing the claim on the ground 
that inappropriate procedure was followed would be to elevate form over substance 
(see [28]). The interests of justice and those of the parties were best served by 
simply treating the proceedings as an application (see [30]). 
As to (ii): The requirements for the recognition and enforcement of a foreign 
judgment were that the foreign court had international competency under SA law; 
that the judgment was final and conclusive in its effect; that its recognition and 
enforcement would not be contrary to public policy; that it could not be impeached 
under the common law; that it was not obtained by fraudulent means; and that it did 
not involve the enforcement of a penal or revenue law of the foreign state (see [31]). 
In view of the limited relief sought, the argument that the court would by granting it 
give recognition to the institution of adult adoption was exaggerated and without 
merit (see [38] – [40]). There was no closed list of reasons for which the Department 
could authorise a name change under s 26(2) of the Act and, all things considered, 
the limited recognition of the German court's order would not offend against public 
policy (see [49] – [58]). The first plaintiff would be authorised to use the recognition 
order to support her name-change application. 
 

DANIELSON v HUMAN AND ANOTHER 2017 (1) SA 141 (WCC) 

Practice — Judgments and orders — Foreign judgment — Enforcement — Dispute 
concerning licensing of battery technology resulting in American civil judgment of 
treble damages — Whether Act or public policy precluding recognition and 
enforcement of judgment — Protection of Businesses Act 99 of 1978, ss 1(1) and 1(3).  
 
Applicant American and respondent South Africans became involved in a venture to 
develop and market a battery technology that the respondents had invented. To this 
end the applicant invested moneys and obtained ownership interests in certain 
entities, as well as the right to license the technology. 
Ultimately a dispute developed and the applicant obtained a judgment from 
an American court awarding him damages. He now applied to a High Court for an 
order recognising and enforcing it. 
The first issue was whether the judgment had arisen from a transaction connected 
with (raw) materials. If it had, a minister's permission would be required before it 
could be enforced (ss 1(1) and 1(3) of the Protection of Businesses Act 99 of 
1978). Held, that it had not (see [5], [19]). 



The second issue was whether the judgment contained a punitive element. (If it did, 
public policy would bar its enforcement.) The background was that the respondents' 
conduct fell within the scope of American legislation, which provided that any 
damages resulting from the conduct should be trebled. The question was whether 
the trebled damages were punitive. Held, that they were not.Ordered, that the 
judgment be recognised and enforced. 
 
STANDARD BANK OF SOUTH AFRICA LTD v MIRACLE MILE INVESTMENTS 
67 (PTY) LTD AND ANOTHER 2017 (1) SA 185 (SCA)  
 
Prescription — Extinctive prescription — Commencement — Amount claimable 
under acceleration clause — Loan, to be repaid in instalments, and containing 
provision that full amount could be claimed on fulfilment of certain conditions, including 
default on an instalment, and notice of election to claim full amount — Whether 
prescription on full amount started to run on default, or election — Prescription Act 68 
of 1969, s 12(1). 
 
Standard Bank (the creditor) concluded a loan facility with a debtor, with the debtor 
to repay what it borrowed in instalments. The agreement contained a provision that 
the creditor could claim the full amount owing if the debtor failed to pay an 
instalment; the creditor gave notice demanding payment; the debtor failed to pay; 
and the creditor gave notice that it elected to claim the full amount (see [6]). The debt 
was secured by suretyships and mortgage bonds executed by the respondents. 
The debtor later failed to pay instalments; the creditor gave it notice to do so; and the 
debtor made a last payment. However the creditor did not then give notice of its 
election to claim the full amount. 
Years later, with an action for the full amount pending, the respondents applied for 
an order that the creditor consent to cancellation of the bonds. This on the basis that 
the debt they secured — the full amount owing — had prescribed. 
The High Court, following authority, held that the debt had indeed prescribed. (The 
authority was to the effect that on the first failure to pay an instalment, prescription 
began to run on the full amount claimable under the acceleration clause.This caused 
the creditor to appeal to the Supreme Court of Appeal. 
The issue there was when the debt comprising the full amount became 'due', so 
causing prescription to begin to run (s 12(1) of the Prescription Act 68 of 1969). Did it 
become due on the first default; or only on notice of election to claim the full amount 
(see [2])? 
It held that only when a debt could be claimed, was the debt 'due'; and it was only 
when all of the agreed preconditions had been fulfilled (including notice of election), 
that the full amount could be claimed and was due. 
Here this meant that the debt comprising the full amount had not prescribed, and that 
the High Court's decision had to be reversed. 
 
URAMIN (INCORPORATED IN BRITISH COLUMBIA) t/a AREVA RESOURCES 
SOUTHERN AFRICA v PERIE 2017 (1) SA 236 (GJ)  
 
Evidence — Witness — Giving of evidence via video link — Procedure for. 
 
Ms Perie, an ex-employee of the applicant (Uramin), sued it on an alleged 
oral agreement for a sum of money. Here Uramin encountered a difficulty, in that 



neither its employee who had allegedly concluded the agreement, nor an employee 
who had executed a settlement agreement pertinent to the claim, was any longer in 
its employ; and neither was living or working in South Africa. It now applied to lead 
their evidence via video link (see [3], [46]). 
The question was whether on the facts it was convenient (Uniform Rule 39(20)) and 
in the interests of justice (Constitution, s 173) to vary the general trial procedure (viva 
voce evidence of witnesses — rule 38(2)) to have them testify in this manner. Held, 
that it was (see [26], [30]). This as neither was in the country, nor under the control of 
Uramin, nor prepared to travel here; and because their evidence was vital to 
Uramin's defence.The application was accordingly granted. 
The court then went on to detail the procedure that had been followed, describing 
inter alia the local and foreign venues; who had been present at each venue; what 
could be seen and heard; how the oath had been administered; and how 
technological difficulties had been resolved  
MAKHWELO v MINISTER OF SAFETY AND SECURITY 2017 (1) SA 274 (GJ) 
 
State — Actions by or against — Actions against — Notice — To be served within six 
months of debt sued on becoming due — Unlawful arrest and detention — When debt 
due — Institution of Legal Proceedings against Certain Organs of State Act 40 of 2002, 
s 3(2). 
 
The Minister of Safety and Security's servants arrested and detained plaintiff for over 
a year, then withdrew the charges against him and released him. 
Plaintiff then gave notice of his intention to proceed against the Minister (s 3(2) of the 
Institution of Legal Proceedings against Certain Organs of State Act 40 of 2002), and 
served summons. He asserted he had been unlawfully arrested and detained, and 
claimed damages. 
The matter proceeded toward trial and a pre-trial conference was held, at which 
plaintiff indicated that he would amend his particulars of claim. He duly did so, to 
increase the damages he sought, and delivered the amended particulars about 
seven weeks before the start date of the trial. Then, two court days before the trial, 
the Minister delivered an amended plea, as well as a special plea. 
The special plea was that plaintiff's notice was defective because served out of time, 
and this barred him from proceeding. 
Plaintiff then applied urgently for an order that the notice was competent because 
timeous; or failing that, for condonation. 
The issues were: Whether the matter should be heard urgently. Held, that it should 
be (see [22] – [23] and [40]).Whether the urgent court or the trial court should hear 
the application. Held, that the urgent court should (see [29]). Whether the notice was 
defective. The Act says the notice must be served within six months of the debt sued 
on becoming due (s 3(2)). The question with unlawful arrest and detention was 
whether the debt became due on arrest (the Minister's contention), or on release 
(plaintiff's assertion). (Plaintiff had served notice more than six months after arrest, 
but within six months of release.) Held, that it became due on release. Plaintiff's 
notice was thus valid. Application granted. 
BALISO v FIRSTRAND BANK LTD t/a WESBANK 2017 (1) SA 292 (CC) A 
 
Credit agreement — Consumer credit agreement — Debt enforcement — 
Preliminary procedures — Instalment agreement — Surrender of goods — Notices 
credit provider required to send to consumer — Notice of estimated value of goods 



surrendered under instalment sale agreement — Method of delivery — Majority 
acknowledging merits of requiring registered mail but not deciding issue; minority 
deciding registered mail required — National Credit Act 34 of 2005, s 127(2). 
Credit agreement — Consumer credit agreement — Debt enforcement — 
Preliminary procedures — Instalment agreement — Surrender of goods — Notices 
credit provider required to send consumer — Notice of estimated value of goods 
surrendered under instalment sale agreement — Proof of delivery — Probable receipt 
by reasonable consumer required — In opposed matters this determined by way of 
evidence at trial — National Credit Act 34 of 2005, ss 127(2), 130(3)(a). 
 
Section 127 of the National Credit Act 34 of 2005 (the Act) provides for the 
'surrender of goods' by a consumer under an instalment agreement, secured loan or 
lease. After the goods have been surrendered in the manner provided for in s 127(1), 
the credit provider must in terms of s 127(2) within 10 days give the consumer a 
written notice inter alia setting out the estimated value of the goods. Section 127(3) 
then affords the consumer an election to 'unconditionally withdraw' their surrender of 
the goods within 10 days of receiving the s 127(2) notice. 
Here the consumer (Mr Baliso) raised an exception that the particulars of claim in 
action against him — by the credit provider (FRB) to collect the shortfall between the 
consumer's outstanding balance under an instalment agreement and the proceeds of 
the sale at a public auction of the relevant surrendered goods — lacked the 
necessary averment that notice in terms of s 127(2) had been sent to him by 
registered mail. Mr Baliso contended that the requirement in the Sebola case, that 
notice under s 129 be sent by registered mail, also applied to the s 127(2) notice. 
This case concerned his application for leave to appeal to the Constitutional Court, 
his exception having been dismissed by the High Court and leave to appeal refused. 
Held (the majority decision) 
Given the serious consequences of non-compliance with the notice required under s 
127(2), there was merit in the submission that no good reason existed to differentiate 
materially between the method of complying with s 129(1) and s 127(2). A summons 
may well be excipiable if it did not meet the Sebola/Kubyana standard, but it was not 
necessary to make a definitive holding in this regard. The issue here was the 
appealability of a dismissal of an exception.  
In terms of s 130(3)(a) of the Act compliance with the notice requirements of, inter 
alia, s 127(2) was a prerequisite for 'determin[ing] the matter'. When a matter was 
'determined' depended on whether the matter was unopposed and default judgment 
was sought, or whether it was opposed and judgment was to follow only upon 
hearing evidence at a trial. In an opposed matter the consumer may give evidence to 
contradict the credit provider's evidence of proper notice. The guidance 
in Sebola was restricted to unopposed matters where default judgment was sought, 
and was not exhaustive of the manner in which notice could probably be brought to 
the attention of a reasonable consumer. For the purpose of s 127, what was required 
before a court may determine a matter was proof that the s 127(2) notice was 
probably received by, or came to the attention of, a reasonable consumer — an 
issue that in an opposed matter must be determined by way of evidence at the trial.  
Because this was an opposed matter the outcome of the exception (either way) 
would have no final effect on the issues between the parties. Even if the exception 
were upheld, the respondent would have the opportunity to amend its particulars of 
claim. The question of Mr Baliso's probable receipt of the s 127(2) notice, or of it 
probably having come to his attention, was one of the issues that must be 



determined by way of evidence at the trial. The exception procedure was 
inappropriate in the circumstances. Leave to appeal would be refused.  
Held (the minority decision) 
The dismissal of an exception to the jurisdiction of a court was regarded as final and 
appealable. The decision sought to be appealed against related to the jurisdiction or 
competence of the High Court to determine the matter before it. As such it was 
appealable, and so it must be concluded that it was in the interests of justice that 
leave to appeal be granted.  
Once it was accepted that the decision appealed against was appealable, the 
question was whether or not the sending of a s 127(2) notice by a credit provider to a 
consumer by ordinary mail constituted compliance with s 127(2). It did not. Section 
127(2) had to be complied with in the same manner as s 129 — by registered mail.  
 
EDWARDS v FIRSTRAND BANK LTD t/a WESBANK 2017 (1) SA 316 (SCA)  
 
Credit agreement — Consumer credit agreement — Debt enforcement — 
Preliminary procedures — Instalment agreement — Surrender of goods — Notices 
credit provider required to send to consumer — Notice requirements only applicable 
where surrender voluntary, not if consumer in default, or instalment agreement 
cancelled or goods attached — National Credit Act 34 of 2005, ss 127(2), 127(5) and 
131. 
Credit agreement — Consumer credit agreement — Debt enforcement — 
Preliminary procedures — Instalment agreement — Surrender of goods — Notices 
credit provider required to send to consumer — Method of delivery — May be 
advisable to send by registered mail but not required — Adequate proof of delivery — 
What constitutes — National Credit Act 34 of 2005, ss 127(2), 127(5). 
 
When goods held under an instalment agreement are surrendered by a consumer in 
a manner provided for in s 127(1) of the National Credit 34 of 2005 (the Act), the 
credit provider must in terms of s 127(2) notify the consumer of the valuation amount 
of the goods. Section 127(3) then affords the consumer the option of withdrawing the 
notice of intended termination and to resume possession of the goods after 
consideration of the credit provider's valuation. If the credit provider sells the 
surrendered goods, written notice must be given in terms of s 127(5) informing the 
consumer inter alia of the proceeds of the sale. 
Here the credit provider respondent (Wesbank) had issued summons against the 
consumer appellant (Mr Edwards) after he fell into arrears with his instalments under 
an instalment sale agreement between them, inter alia cancelling the credit 
agreement and claiming return of the vehicle that was its subject-matter. Having 
obtained summary judgment against Mr Edwards, Wesbank then repossessed the 
vehicle, and after notices in terms of ss 127(2) and 125 of the Act — dispatched to 
Mr Edwards by ordinary post using the address he had furnished in the credit 
agreement — sold the vehicle at an auction. 
The issues were whether Wesbank was required to send the ss 127(2) and 
127(5) notices by registered mail; whether Mr Edwards' actual receipt thereof was 
required; and whether s 127 was applicable at all where, as in this case, the merx 
under the instalment agreement was not surrendered voluntarily but was 
repossessed by order of court, attached and sold. In regard to the last issue, the 
following sections of the Act were also relevant —  s 131, which provides that 'if a 
court makes an attachment order with I respect to property that is the subject of a 



credit agreement, section 127(1) to (9) read with the changes required by context 
apply to goods attached under that order'; and ss 129(3) and 129(4) which 
respectively provide that 'a consumer may at any time before the credit provider has 
cancelled the agreement' remedy a default but 'may not reinstate or revive a credit 
agreement after [inter alia] the sale of any property pursuant to an attachment order'. 
Held (majority judgment) It may be advisable to send the notice in terms of s 
127(2) by registered mail but that was not what the law required. The credit provider 
must place facts before the court showing that notice, on a balance of probabilities, 
reached the consumer. The court would then determine whether facts presented 
constituted adequate proof of delivery. From the evidence it was clear that the 
respondent did send a notice in terms of s 127(5) of the Act to the address furnished 
by Mr Edwards. Since he knew there was no street delivery of mail, he only had 
himself to blame for not having received it. (Paragraphs [9], [10], [11], [13] and [17] at 
320E – 321J, 322C – G and 323F – G.) 
Section 127(1) was not applicable in this case because the appellant did not 
voluntarily terminate the agreement but the respondent secured, by the court 
process, the termination of the agreement and subsequently the attachment and sale 
of the vehicle in question. Section 131 of the Act squarely answered the question 
whether s 127(2) – (9) was applicable in the positive. However, in the present case, 
because the consumer was in default of the agreement and because the agreement 
had already been cancelled, it could not be reinstated in terms of s 127(3).  
Held (concurring majority judgment) 
These provisions dealt with a situation where the consumer had surrendered goods 
to the credit provider voluntarily. Where, however, there had been an attachment of 
goods following upon a court order, as happened in this case, s 131 required the 
application of ss 127(2) – 127(9) but importantly they were to be read with the 
changes that the context required. Wesbank had cancelled the agreement. This 
meant that Mr Edwards was not entitled to reinstate the agreement and resume 
possession of the car, which was what the s 127(2) notice invited him to consider 
doing. Mr Edwards was of course also in default under the agreement before the 
cancellation, which meant that he could not take repossession of the goods after 
having received the estimated value of the goods in terms of ss 127(3) and 127(4) 
either. Section 127(2) simply did not apply.  
And even if s 127(2) did apply, Mr Edwards' contention that he did not receive it had 
no merit because, once it was proved that the notice was sent to him, he bore the 
burden of rebutting the inference of delivery. He had to explain why it was not 
reasonable to expect the notice to have reached his attention. If he did not receive 
the notice because of his own unreasonable conduct, it would not matter whether he 
received the notice or not because he would not have rebutted the inference of 
delivery. Also, the credit agreement contained a clause in which Mr Edwards agreed 
that he would be 'deemed to have received a notice or letter five business days after 
we have posted it to' him. This meant that he accepted that he would be regarded as 
having received the notice, whether or not he had in fact received it. Mr Edwards 
bore the risk that the notice would not be delivered to his chosen address. His 
conduct in choosing this address for the mode of delivery despite his knowledge that 
he would not receive the mail was unreasonable. It mattered not whether the notice 
was sent by ordinary or registered mail. He would still not have received it. He was 
thus 'deemed' to have received the s 127(2) notice.  
As for the defence of a s 127(5) notice not having reached him, this defence must fail 
for the same reasons. The purpose of a s 127(5) notice was to put the consumer in a 



position to contest, before the trial started, Wesbank's calculations regarding the 
amount he still owed after the sale of the car. Here, even if he did not receive this 
notice through the post, it was annexed o the amended particulars of claim which Mr 
Edwards received three months before the trial commenced.  
 
MSIZA v MSIZA AND OTHERS 2017 (1) SACR 42 (NWM) 
Contempt of court — What constitutes — Failure of police to render assistance with 
execution of civil order of High Court — Order providing that assistance had to be 
given by police if requested by sheriff — No request made by sheriff in instant case 
— Contempt of court not proven. 
 
The applicant applied for an order for the committal of the Minister of Police and the 
station commander of the South African Police Service (SAPS) at Rustenburg for 
contempt of court for the failure by the police to serve a court order prohibiting the 
applicant's former spouse from removing their minor child from South Africa. The 
order granted by the High Court provided that the sheriff could enlist the assistance 
of SAPS to give effect to the order. The applicant and his legal team immediately 
attempted to serve the order on SAPS at Rustenburg, but complained that the police 
were uncooperative. It appeared that the applicant's former wife managed to take the 
child to Botswana. 
Held, that the primary responsibility for the execution of court orders is that of the 
sheriff of the High Court concerned. The order of the court directing the police to 
assist the sheriff, should he request assistance, was made specifically because it 
was not the responsibility of SAPS to execute civil orders of the High Court. Their 
duty was only to render assistance to the sheriff if this were requested. As no such 
request had been made, there was no merit in the applicant's application to find the 
respondents guilty of contempt of court. The application had to be dismissed.  
 
 
GENERAL COUNCIL OF THE BAR OF SOUTH AFRICA v JIBA AND OTHERS 
2017 (1) SACR 47 (GP) 
 
Legal practitioners — Advocate — Removal from roll — On ground that advocate 
not fit and proper person to remain on roll of advocates — Advocates in National 
Prosecuting Authority — Found to have failed to comply with rules of court in filing 
record in application for review of decision to discontinue prosecution and reasons 
given therefor unreasonable, unwarranted and in bad faith — Also found to have 
acted contrary to oath taken as advocates and having brought prosecuting authority 
into disrepute — Further findings made that evidence in disciplinary hearing of 
prosecutor was dishonestly given, as also statements in answering affidavits — 
Court finding that advocates in question not fit and proper persons to remain on roll 
of advocates — Ordered that their names be struck off roll of advocates — 
Admission of Advocates Act 74 of 1964, s 7(1)(d). 
Legal practitioners — When fit and proper person for legal profession — 
Appropriate legal training may improve qualities required for profession — Qualities 
lawyers should possess are integrity, dignity of self and of court, possession of legal 
knowledge and technical skills, capacity for hard work, respect for legal order, and 
sense of equality and fairness. 
Legal practitioners — Advocate — Removal from roll — On ground that advocate 
not fit and proper person to remain on roll of advocates — Test for consisting of 



three-stage enquiry — First, court to decide whether conduct complained of 
established on preponderance of probabilities — Secondly, court to consider 
whether in its discretion person concerned not fit and proper person to continue in 
practice — Thirdly, court to consider whether in circumstances person concerned 
should be removed from roll or whether suspension from practice would suffice — 
Last-mentioned decision one for discretion of court — In deciding what course to 
follow, court not imposing penalty, but acting in protection of public — Admission of 
Advocates Act 74 of 1964, s 7(1)(d). 
Prosecution — National Director of Public Prosecutions and Deputy — Removal or 
suspension — Distinct difference between removal or suspension of such officers 
under s 12 of National Prosecuting Authority Act 32 of 1998 (NPA Act) and removal 
from roll of advocates under s 7 of Admission of Advocates Act 74 of 1964 — 
Removal or suspension under NPA Act not necessarily meaning that such person 
automatically removed from roll of advocates — For latter, process under s 7 of 
Admission of Advocates Act to be followed — But National Director or Deputy who is 
removed from roll of advocates cannot continue in that office because of provisions 
of s 9 of NPA Act — Processes under two Acts can, however, run parallel to each 
other — Any choice of two processes not rendering process unfair. 
Prosecution — National Director of Public Prosecutions and Deputy — Power to 
institute criminal proceedings on behalf of state — Also has power to carry out 
functions incidental to institution of criminal proceedings —Exercise of such power to 
be done in accordance with rule of law and Constitution — Failure to do so would be 
in conflict with Constitution and national legislation (National Prosecuting Authority 
Act 32 of 1998) — Failure to prosecute in face of prima facie evidence would offend 
against law and Constitution — Constitution, 1996, s 179(1) and (2). 
 
A successful legal practitioner (attorney or advocate) should possess and display 
certain qualities, most of which cannot be acquired through learning. Having these 
qualities could indicate that a person is indeed a 'fit and proper' person for the 
profession. An appropriate academic training may, however, play a vital part in 
improving them, as they are 'by nature at least latent'. The following are listed as the 
least of the qualities a lawyer should possess: integrity — meaning impeccable 
honesty or an antipathy to doing anything dishonest or irregular for the sake of 
personal gain; dignity — practitioners should conduct themselves in a dignified 
manner and should also maintain the dignity of the court; the possession of 
knowledge and technical skills; a capacity for hard work; respect for legal order; and 
a sense of equality or fairness. (Paragraphs [2] – [3] at 53g – 54b.) 
Section 7(1)(d) of the Admission of Advocates Act 74 of 1964 authorises a court to 
remove an advocate from the roll of advocates if satisfied that he or she is not a 'fit 
and proper' person to continue to practise as such. The test is a three-stage inquiry. 
First, the court must decide if the alleged conduct complained of has been 
established on a preponderance of probabilities — this is a factual inquiry. Secondly, 
it must consider if the person concerned is, in its discretion, not a fit and proper 
person to continue to practise. This involves a weighing-up of the conduct 
complained of against the conduct expected of a fit and proper person to practise, 
and is a value-judgment consideration. Thirdly, the court must inquire whether, in all 
of the circumstances, the person in question is to be removed from the roll or 
whether an order of suspension from practice would suffice. This is also a matter for 
the discretion of the court. In deciding on what course to follow, the court is not first 



and foremost imposing a penalty. Rather, the main consideration is the protection of 
the public. (Paragraph [9] at 55g – 56a.) 
Section 12 of the National Prosecuting Authority Act 32 of 1998 (the NPA Act) deals 
with the term of office of National Director and Deputy National Director of Public 
Prosecutions, and ss (5), (6) and (7) deal with the removal or suspension of these 
persons. There is a distinct difference between the removal or suspension of these 
persons under s 12 and removal from the roll of advocates or suspension from 
practice under s 7 of the Admission of Advocates Act. In terms of the NPA Act, the 
National Director or Deputy National Director may be removed or suspended as 
such, but this would not necessarily mean that such a person is 
automatically removed from the roll of advocates. For any such removal one has to 
follow the process envisaged in s 7 of the Admission of Advocates Act. However, the 
National Director or Deputy National Director who is removed from the roll of 
advocates cannot continue to be National Director or Deputy National Director of 
Public Prosecutions because of the provisions of s 9 of the NPA Act, which require 
that any person appointed as National Director, Deputy National Director must 
— '(a) possess legal qualifications that would entitle him or her to practise in all 
courts in the Republic; and (b) be a fit and proper person, with due regard to his or 
her experience, conscientiousness and integrity, to be entrusted with the 
responsibility of the office concerned'. 
So, if a person ceases to be a fit and proper person under s 7 of the Admission of 
Advocates Act, and is removed from the roll of advocates, he or she cannot be 
entitled to practise in all courts in the Republic as contemplated in para (a) of s 9(1) 
of the NPA Act. These processes can sometimes run parallel to each other, but any 
choice of the two would not render the process unfair. (Paragraphs [20] – [23] at 
59h/i – 61g.) 
There is a single national prosecuting authority in the Republic, structured in terms of 
an Act of Parliament, namely the NPA Act. The prosecuting authority has the power 
inter alia to institute criminal proceedings on behalf of the state and to carry out any 
necessary functions incidental to instituting criminal proceedings (s 179(1) and (2) of 
the Constitution). Anyone within the prosecuting authority who exercises this power 
must do so in accordance with the rule of law and the Constitution. Anything short of 
this would be in conflict with the Constitution and the national legislation. Failure to 
prosecute any case in the face of prima facie evidence would offend against the law 
and the Constitution (being the supreme law of the Republic of South Africa).  
The applicant applied in a High Court in terms of s 7(1)(d) and (2) of the Admission 
of Advocates Act for an order removing the names of the three respondents from the 
roll of advocates on the ground that they were not 'fit and proper' persons to continue 
to practise as advocates. Various complaints were made against the respondents 
arising out of their conduct in the handling of three cases, and adverse remarks by 
judges in both the High Courts and the Supreme Court of Appeal. These cases were 
known as the 'Booysen case'; the 'spy-tapes case' — a case arising out of the 
termination by a former head of the National Prosecuting Authority of the prosecution 
of Mr J Zuma (who subsequently became the President of the Republic of South 
Africa) on a number of charges; and the 'Mdluli case', in which an applicant had 
applied for the review of a decision to withdraw fraud and corruption charges against 
Mdluli. The applicant, in its case against the first respondent, relied on the Booysen 
case, the spy-tapes case and the Mdluli case. The court found, however, after 
considering the affidavits of the applicant and the answering affidavits of the first 
respondent (which were not before the court in the Booysen and the spy-tapes 



case), that no case had been made out on the facts for her removal. The applicant, 
however, also raised a number of complaints arising out of the Mdluli case against all 
three respondents. 
First respondent Jiba 
On these complaints the court found that the first respondent had failed to comply 
timeously with the provisions of rule 53 of the Uniform Rules of Court regarding the 
filing of the record relating to the decision to withdraw the charges against Mdluli, 
and that the reasons given for the delay were of the first and second respondents' 
own making, and were in the circumstances completely unreasonable, unwarranted 
and signified bad faith on their part. (Paragraph [114.2.7] at 95b – d.) The court held 
further that an incomplete or inadequate record had been supplied and that the 
reasons given therefor by the first respondent had no merit from the start. She had 
acted contrary to the oath she took when she was admitted as an advocate and in a 
way flouted the rules of the high office she held in the prosecuting authority at all 
material times.  
A further complaint against the first respondent was that she had failed to comply 
with a directive by the Deputy Judge President to file an answering affidavit by a 
certain date. The court found that she had indeed failed to comply with the directive 
and that she had attempted 'to wash her hands' of responsibility for the failure, and 
did not seem concerned at the snail's pace at which the review proceedings were 
conducted. The court found that this conduct was wanting and, cumulatively 
considered with other complaints relating to her handling of the Mdluli case, should 
justify a removal from the roll of advocates. It was found further, in respect of a 
further complaint, that the first respondent had not heeded the advice of counsel 
briefed to defend her in her capacity as Acting National Director of Public 
Prosecutions, in relation to the affidavits to be served and filed in response to the 
review application, and that she had filed affidavits contrary to said advice. The court 
held that this was very serious and unprecedented, and the kind of conduct that 
made her cease to be a fit and proper person to remain on the roll of advocates.  
A new team of counsel was then briefed to take over the defence of the review 
proceedings. This team advised that the flaws in the prosecution of the matter, for 
the first respondent and others, were — 
   'fundamental — so much so that we are under no doubt that as matters now 
currently stand our clients are headed towards a certain judgment against them, with 
every potential of irreparable harm to the credibility and reputation of the National 
Prosecution Authority. . . . As the papers correctly stand there is simply no defence.' 
Counsel further advised that, should opposition continue on the basis of attempting 
to justify the decision to discontinue the prosecutions of Mdluli, 'our client will 
regrettably have to find yet another team of counsel'. The first and second 
respondents insisted on continuing with the defence. The review application was 
eventually granted and in its judgment the court made a number of adverse remarks 
against the first respondent. The court held that the first respondent had steadfastly 
done everything in her power to ensure that the charges against Mdluli were 
permanently withdrawn, despite the prima facie evidence against him. Further, that 
in so doing she acted mala fide and thus offended against the rule of law and the 
Constitution, and had to be found no longer fit and proper to remain on the roll of 
advocates.  
A further complaint against the first respondent was that she had failed to disclose to 
the court in the review application that a prosecutor in the Mdluli case had sent a 
memorandum to her, requesting her to review the decision to discontinue the 



prosecution of Mdluli. In opposing the review application the first respondent 
deposed that the 'matter (had) not been brought to my office for consideration in 
terms of regulatory framework'. The court found that this was a deliberate attempt to 
mislead the court and that her motivation in adopting this attitude had to be found in 
her willingness to protect Mdluli by all means. It held that, in doing so, she offended 
against s 179 of the Constitution and the rule of law, and that this was of direct 
relevance to the question whether she should remain on the roll of advocates.  
The court accordingly concluded that the first respondent had ceased to be a fit and 
proper person to remain on the roll of advocates  
Second respondent Mrwebi 
Various complaints relating to the conduct of the second respondent (a Special 
Director of Public Prosecutions), in connection with his decision to discontinue the 
prosecution of Mdluli, and the application for the review of that decision, were raised 
in the applicant's founding affidavit. 
The first complaint was that he had lied about the nature of a so-called 'consultative 
document' he had prepared concerning the decision to Idiscontinue the Mdluli 
prosecution. The court found that the second respondent had indeed lied about the 
document. (Paragraphs [141] – [141.4] at 116a – 120g.) 
It was also found that he had failed to disclose a memorandum and consultative note 
setting out the reasons for the decision to discontinue the prosecution, as part of the 
record of the decision under review. The court found further that the failure was 
deliberate. 
It was further found that the second respondent had not acted in accordance with an 
understanding he had with the third respondent (the Director of Public Prosecutions 
in charge of the Mdluli prosecution), and that the second respondent wanted to 
research the effect of certain legislation which was relevant to the decision whether 
or not to discontinue the prosecution. The decision to discontinue the prosecution 
was taken by the second respondent contrary to the understanding with the third 
respondent. The court held that this amounted to a betrayal and consultation in bad 
faith by an officer of the court, and justified a removal from the roll of advocates. 
Furthermore, the court held that the second respondent had given evidence in 
disciplinary proceedings against one of the prosecutors in the Mdluli case on the 
question whether or not the third respondent (as Director of Public Prosecutions in 
the North Gauteng High Court) had agreed with him that the prosecution should be 
discontinued. The court found that by doing so the second respondent had 'turned 
himself into an unreliable and dishonest witness' and that this had found 'its way into 
the present proceedings'. The court found that his answer on this issue in the 
present proceedings was not only a lie but was intended to mislead the court. There 
was no excuse for his lies and he should therefore be found to have ceased to be a 
fit and proper person to remain on the roll of advocates. He had betrayed his oath of 
office as an advocate and, in doing so, had also brought the prosecuting authority 
into disrepute. The court held further that the attempt by the second respondent, as 
the decision-maker in question, to distance himself from the first 
respondent's defiance of the advice of counsel that the decision to discontinue the 
prosecution of Mdluli would 'not stand in court', smacked of him being untruthful and 
dishonest. That he and the first respondent had together ignored 'solid and right 
advice' given by counsel did not accord with a fit and proper requirement for 
remaining on the roll of advocates.   
A further finding was that the second respondent's refusal to reinstate the charges, 
after a particular difficulty that he thought existed had been cleared away, displayed 



that the second respondent was determined to flout the rule of law and the 
Constitution by discontinuing the prosecution against Mdluli in the face of prima facie 
evidence and in contravention of the provisions of s 24(3) of the NPA Act, that is, 
without concurring with the third respondent.  
Finally, the court held that, in a supplementary affidavit in the review application in 
the Mdluli case, the second respondent alleged that he had taken the decision to 
withdraw the charges against Mdluli 'in consultation' with the third respondent, which 
evidence was 'patently, dishonestly given', and he had thereby made himself liable to 
a finding that he had ceased to be a fit and proper person to remain on the roll of 
advocates.  
The court held accordingly that the second respondent had ceased to be a fit and 
proper person to remain on the roll of advocates.  
Third respondent Mzinyathi 
The court found further, in respect of the complaint against the third respondent, that 
his statement in the review application of the Mdluli case was found not to be 
creditworthy in that case; that, taking into consideration his explanation of its context, 
there was insufficient information against him to justify the relief sought.  
The court accordingly granted an order striking the names of the first and 
second respondents from the roll of advocates, and dismissed the application 
against the third respondent 

 

Global Engineering UK Limited and another v Wallace 
[2015] JOL 34115 (ECG) 

Spoliation-Mandament van spolie – Nature of remedy 

For failing to comply with a court order requiring him to return certain items to the 
applicants, the respondent was found guilty of contempt of court and sentenced to a 
suspended term of imprisonment. 

Held that the respondent’s arguments based on contractual rights and the transfer of 
ownership had nothing to do with the present application, which was for nothing else 
but a spoliation order. The mandament van spolie is a possessory remedy. It is used 
to restore possession to an applicant that has been despoiled of property or the use 
of property. It is a restraint against inappropriate self-help. It is not a remedy available 
to someone who seeks to obtain initial possession of property, or to take back property 
to which they contend they are entitled from someone with established possession of 
it. The court was satisfied that the applicants had discharged the onus of proving that 
they were given possession of the boat in the circumstances alleged by them and that 
they were still in possession thereof at the time it was removed without their consent 
by respondent. They were therefore entitled to the relief sought by them. 

January v Standard Bank of South Africa Limited [2015] JOL 34176 (ECG) 

Urgent application – Grounds for urgency – Costs – Punitive costs order 

Costs de bonis propriis - attorney and client scale- against attorneys-grossly negligent 
manner  



The applicant’s former husband had obtained a loan from the respondent. The loan 
was secured against the couple’s property. The applicant only discovered the 
existence of a mortgage bond over the property after her divorce. 

In 2008, the respondent commenced foreclosure proceedings in terms of the mortgage 
bond. Default judgment was obtained against the applicant and her ex-husband. The 
applicant approached the court for an interim interdict pending the bringing of a 
rescission application and a related stay of execution of judgment. 

Held that the application was brought on an urgent basis, and the applicant therefore 
had to establish grounds for urgency. In establishing a basis for the urgent intervention 
of the court, a litigant is required to allege facts that render the matter urgent and to 
explain why relief cannot be obtained in the ordinary course of the conduct of litigation. 
No case for urgency was made out in this matter. 

Turning to the merits, the court found that the applicant had failed to establish grounds 
for rescission. Her application was therefore dismissed. 

As far as costs were concerned, the court highlighted the grossly negligent manner in 
which the applicant’s attorneys handled the matter. Restating the principles in that 
regard, the court ordered costs de bonis propriis on an attorney and client scale 
against them. 

 
Q-Civils (Pty) Ltd v Lte Holdings (Pty) Ltd t/a Lte Consulting and others 
[2015] JOL 34324 (FB) 
  
  
Final interdict – Requirements 

The applicant was a civil construction company. The first respondent was a firm of 
engineers appointed by the third respondent to oversee the implementation of the 
contract between applicant and third respondent. The second respondent was 
employed on site by the first respondent as an engineer. The applicant approached 
the court to obtain an interdict against the first and second respondents in terms 
whereof the applicant sought to be granted permission by the first respondent to 
perform work in terms of its contract with the third respondent outside of the hours 
stated in the contract. In the present proceedings, the applicant sought an order that 
the first respondent be prohibited from appointing the second respondent to act as an 
engineer on site since the second respondent was not an engineer as such, and that 
the second respondent be prohibited and interdicted from threatening and / or 
intimidating and / or falsely accusing the applicant. 

The applicant having obtained an ex parte order in the above regard, the respondents 
applied to court for reconsideration of the order. 

Held that it had to be determined whether the applicant had demonstrated and proven 
the requisites for a final interdict, namely a clear right; an injury actually committed or 
reasonably apprehended; and the absence of any other available satisfactory remedy. 
The word “clear right” relates to the degree of proof required to establish the right. In 
order to establish a clear right, the applicant had to prove on a balance of probability 
the right he sought to protect. The Court found that the applicant had failed to satisfy 



any of the requirements of an interim interdict and as such the application was fatally 
flawed and ought to be dismissed on that point alone. 

Satisfied that the respondents were entitled to reconsideration of the order, the Court 
set aside the order obtained by the applicant. 

Greenfields Drilling CC and others v Registrar of the Supreme Court of Appeal 
and others [2015] JOL 34120 (CC) 

Appeal-Leave to appeal – Refusal by Supreme Court of Appeal – Failure to provide 
reasons – Constitutionality 

An application for leave to appeal to the Supreme Court of Appeal against a High Court 
judgment was dismissed, and the Supreme Court of Appeal gave no reasons for 
refusing leave to appeal. Wishing to appeal against the decision of the Supreme Court 
of Appeal, the applicants claimed to be hamstrung in making the application for leave 
to appeal to the present court, and direct access for the purpose of determining the 
constitutionality of the practice of the Supreme Court of Appeal not to give reasons for 
the refusal of applications for leave to appeal. 

Held that in the case of Mphahlele v First National Bank of SA Ltd [1999] JOL 4508 
(CC), it was held that it was not inconsistent with the Constitution for the Supreme 
Court of Appeal not to furnish reasons for its decisions refusing leave to appeal to it – 
subject to the qualification that the position might well be different if a constitutional 
matter is involved and the Supreme Court of Appeal is not the court of final instance. 
The applicants did not claim that any constitutional issue would arise in the 
contemplated application for leave to appeal to this court, and none appeared from 
their papers. The application for direct access therefore had to be adjudicated on the 
basis that the Supreme Court of Appeal was the court of final instance in the 
application for leave to appeal that served before it. 

The application for direct access accordingly had to be refused. 

Infrastructure Finance Corporation Limited v Thabo Mofutsanyana District 
Municipality and others [2015] JOL 34169 (FB) 

Notice-Third party notice – Exception 

As cessionary, the plaintiff issued summons against defendant for payment of about 
R3 million in respect of unpaid rentals on four machines allegedly leased by the 
defendant. The defendant’s plea involved averments that the machines were claimed 
by third parties, who held out that the machines belonged to them. The defendant 
accordingly issued third party notices on that basis. The third parties took exception to 
the third party notices, alleging that the notices lacked averments necessary to sustain 
defendant’s claims against the third parties. 

Held that in considering an exception, the excipient must show that on any 
construction of the pleadings, the claim is excipiable. 

It is a principle of cession that no one can cede more than he got. If the company which 
ceded its claim could not succeed in its claim against defendant, because it did not 
deliver the machines in the contracts it relied on, then the plaintiff, as cessionary, could 
also not succeed against defendant. It appeared from defendant’s pleadings that 
machines were taken from it as a result of its breach of its contract with the lessor. 



Even if plaintiff’s claim were to be dismissed because it failed to prove that the 
machines listed in the plaintiff’s claim were delivered to defendant, the position 
remained that machines were removed from defendant by the third parties relying on 
defendant’s alleged breach of its contracts with plaintiff. The right of defendant to join 
the third parties was independent of the question whether the plaintiff could have 
successfully sued the third party. The issue whether the third parties were entitled to 
remove the machines they took from defendant, had been raised on the pleadings and 
was properly before the court. 

The exception was dismissed with costs. 

Pop v Minister of Safety and Security and another [2015] JOL 34171 (GNP) 

Action against State – Special pleas – Prescription – Non-compliance Section 3 of 
Institution of Legal Proceedings against Certain Organs of State Act 40 

In his particulars of claim, the plaintiff alleged that one or both of the defendants had 
wrongfully and maliciously set the law in motion by laying a false charge of extortion 
and defeating the ends of justice against him. He alleged further that as a result of the 
above, he was arrested and held in custody for two days until he was released on bail. 

Held that the defendants raised two special pleas to the claim. The first one was that 
of prescription. It was averred that the causes of action in respect of both claims arose 
in 2002 and that the summons commencing action was not served until 11 February 
2008, by which time the three year period of prescription applicable to both claims had 
long expired. That plea was sound and fell to be upheld. 

The second special plea was that the defendants were government departments and 
therefore organs of State as defined in the Institution of Legal Proceedings against 
Certain Organs of State Act 40 of 2002. Section 3 of that Act provides that no legal 
proceedings for the recovery of a debt may be instituted against an organ of State 
unless the creditor has given the organ of State in question notice in writing of his 
intention to institute the legal proceedings in question. As no notice had been given by 
the plaintiff, he was non-suited. 

The action was accordingly dismissed. 

Agricultural Research Council v SA Stud Book and Animal Improvement 
Association and others; In re: Anton Piller and Interim Interdict Proceedings 
[2015] JOL 34325 (FB) 

Costs – Application for punitive costs 

In applications aimed at establishing that the respondents had copied its system, the 
applicant obtained two court orders against the respondents. It now sought a punitive 
costs order against the respondents. 

Held that the purpose of an award of costs is to indemnify the successful party in 
litigation for the expense to which he has been put in instituting or defending an action. 
The court has a wide discretion in awarding costs. 

The applicant’s application for punitive costs had to be determined against the 
backdrop of three points in limine raised by the respondents. The first related to lis 
alibi pendens, in that the applicant had instituted another action on the very same 



cause of action. The second point was that the applicant had waived its right to have 
the costs determined in the applications, and the third point was that the application 
was premature. 

Finding merit in the preliminary points, the court dismissed the application for punitive 
costs. 

Haffejee v Bytes Technology Group South Africa (Pty) Limited trading as Bytes 
Document Solutions and others 
[2016] JOL 36006 (WCC) 

Default judgment – Granting of judgment by Registrar – Application for rescission – 
Rule 31(5)(d), Uniform Rules of Court 

The first respondent was the plaintiff in an action which it instituted against the 
applicant and second and third respondents, in their capacity as members of a 
partnership. According to the first respondent, it had entered into various oral 
agreements with members of the partnership, in terms of which it sold and delivered 
goods to it. Action was instituted for payment for such goods. The Registrar granted 
judgment against all three members in default of entry of appearance to defend. The 
applicant now sought rescission of such judgment, in terms of Rule 31(5)(d) of the 
Uniform Rules of Court. 

Held that a default judgment may be set aside either under the provisions of the 
common law or Rule 42. In addition, Rule 31(2)(b) of the Uniform Rules provides a 
third mechanism for setting aside a judgement where it was granted by a court, and 
Rule 31(5)(d) for where it was granted by the Registrar. In contrast to the powers of a 
court to set aside a default judgement in terms of the common law, and in terms of the 
other Rules referred to above, Rule 31(5)(d) provides that “any party dissatisfied with 
a judgment granted or direction given by the Registrar may, within 20 days after such 
party has acquired knowledge of such judgment or direction, set the matter down for 
reconsideration by the court”. 

The nature of the orders which can be obtained and the relief which can be sought in 
applications for judgment by default before the Registrar, are circumscribed. It is only 
in respect of a monetary debt or a liquidated demand (ie a claim for a “fixed, certain or 
ascertainable” amount or thing) that the Registrar has power to grant judgment by 
default. In considering whether or not to grant judgement, the Registrar does not have 
the power to hear evidence and will have before him only the summons and particulars 
of claim, and the application for default judgment, and will thus have no idea of the 
background facts and circumstances which gave rise to the application which is before 
him. Although considerations of justice and fairness must properly be had regard for 
in respect of the elements which an applicant needs to make out in order to show good 
or sufficient cause for rescission (ie an absence of wilful default, a reasonable 
explanation for his failure and a prima facie defence), where a judgment has been 
granted by the Registrar “regularly, properly and competently, it should ordinarily be 
upheld. Additionally, although a defendant against whom default judgment has been 
granted by the Registrar is not, in terms of the wording of the sub-Rule, required 
expressly to show good cause in order to succeed in rescission proceedings (unlike a 
defendant who seeks to set aside a default judgment granted by a court), such a 
requirement should be read therein, as applying equally to him. 



Applying those principles to the present matter, the Court found that the default 
judgment had to be rescinded. 

 
Mkhwanazi and another v Sanlam Home Loans Guarantee Company (Pty) 
Limited and others [2016] JOL 36024 (KZP) 
 

Sale in execution – Application to set aside – Prescription 

The applicants concluded a loan agreement with the first respondent to enable them 
to purchase a home. 

 A mortgage bond was registered hypothecating the immovable property on which 
their home was situated. They subsequently experienced financial difficulty and 
defaulted on the loan repayments. As a result, in April 2009, the first respondent 
obtained summary judgment against them for payment of the sum of R377 619,67 
together with an order declaring the hypothecated property executable. The property 
was sold in execution by the third respondent to a third party who had since died 
and whose executor was the second respondent. 

The property was then sold on to the fifth and sixth respondents. In the present 
application, the court had to decide whether the applicants’ right to have the transfer 
of the property to the fifth and sixth respondents set aside, had become prescribed. 

Held that the applicants, prior to the sale, had instituted an application in terms of 
which they sought relief against all the respondents in this application. That 
application was found to have interrupted prescription, in terms of section 15(1) of 
the Prescription Act 68 of 1969. Those proceedings had not yet been finalised. The 
Court concluded that the applicants’ right to have the transfer of the property to the 
fifth and sixth respondents set aside had not prescribed.  

Rougier v Nedbank Limited 
[2016] JOL 36928 (GSJ) 

National Credit Act-Consumer protection – Default judgment – Rescission – Debt 
review – Having received a notice from the debt counsellor in terms of section 
86(4)(b)(i), the respondent was barred from instituting action against the applicant until 
it had acted in accordance with the provisions of section 86(10) of the Act.  

The applicant sought the rescission of a default judgement granted in favour of the 
respondent, on the following grounds. She alleged firstly that she was under debt 
review at the time summons were issued and that the respondent therefore failed to 
comply with the provisions of section 86(10) of the National Credit Act 34 of 2005 (“the 
Act”) prior to instituting the action. Secondly, it was argued that the respondent failed 
to comply with the provisions of section 129 of the Act prior to instituting the action in 
that she never received the section 129 notice. 

Held that section 129(1)(b) bars the credit provider from instituting action to enforce 
the credit agreement where the consumer is in default until certain requirements are 
met, namely – compliance with the provisions of section 129(1)(a) or section 86(10) of 
the Act. 

The Court set out the functions and duties of the debt counsellor in terms of the Act. 
In the present matter, the debt counsellor purported to withdraw the debt review 



instituted by the applicant. In so doing, the debt counsellor acted ultra vires. 
Consequently, the debt review application by the applicant was still pending before the 
debt counsellor at the time of the institution of the action by the respondent, and the 
provisions of section 88(3) of the Act applied. That sections provided that a credit 
provider who receives notice of court proceedings contemplated in section 83 or 85, 
or notice in terms of section 86(4)(b)(i), may not exercise or enforce by litigation or 
other judicial process any right or security under that credit agreement until the 
consumer is in default under the credit agreement; and the consumer defaults on any 
obligation in terms of a rearrangement agreed between the consumer and credit 
providers. 

Having received a notice from the debt counsellor in terms of section 86(4)(b)(i), the 
respondent was barred from instituting action against the applicant until it had acted 
in accordance with the provisions of section 86(10) of the Act. Therefore, the 
respondent’s contention that it was not required to terminate the debt review as 
contemplated in section 86(10) was unfounded. 

The default judgment granted against the applicant was rescinded. 

 
Lutzkie v Regent Insurance Company Limited [2016] JOL 37362 (GSJ) 
 
Jurisdiction-Court – Magistrates Court – Jurisdiction – Distribution of Matrimonial 
Property Following Divorce – Court having jurisdiction only over registered 
Customary Law marriages – No jurisdiction to order distribution in respect of 
Unregistered Union – 

Unregistered customary law unions are not recognised marriages in our law and as 
such s 7 of the Matrimonial Causes Act [Chapter 5:13] does not apply to them. While 
the courts have always been willing to assist women who are married in terms of an 
unregistered customary union and would readily divide property acquired during the 
subsistence of an informal union, that can only be done where well-founded claims for 
a share of the estate are made and a proper and recognisable cause of action is 
pleaded and certainly not on the basis of the union per se. Section 11(b)(iv) of the 
Magistrates Court Act [Chapter 7:10] allows magistrates to preside over divorce cases 
of persons married under the Customary Marriages Act [Chapter 5:07] but it has no 
application to unregistered customary law unions. The existence of an unregistered 
customary law union does not on its own clothe the magistrates’ court with jurisdiction 
to distribute the matrimonial property, the union not being a marriage. Other 
recognised causes of action, such as joint ownership, tacit universal partnership, 
unjust enrichment or equity, should be pleaded. 

Du Toit NO v Errol Thomas NO and others [2016] JOL 36040 (SCA) 

Jurisdiction-maintenance court-claims against deceased estate- maintenance court 
has jurisdiction 

Costs- executor participated  at the maintenance hearing- de bonis propriis on the 
attorney and client scale. 

The appellant was the testamentary executor of a deceased estate. The second 
respondent, the surviving spouse of the deceased, successfully instituted 
maintenance proceedings on behalf of their minor child, against the appellant in his 



representative capacity as the executor of the deceased’s estate. After having partially 
complied with the order of the maintenance court, the executor sought to review the 
decision of the maintenance court in the High Court, on the sole basis that the 
maintenance court did not have jurisdiction to hear the matter. The review application 
was dismissed with costs, but leave was granted to the appellant to appeal to the 
present Court. 

Held that the executor contended that the maintenance court did not have the 
necessary jurisdiction to make an order against a deceased estate in terms of section 
16(1)(a) of the Maintenance Act 99 of 1998 (“the Act”). The executor asserted that the 
office of executor cannot be a “person” as defined in section 2(1) of the Act and 
therefore this Act did not apply to maintenance claims against a deceased estate. 

The Court held that the cause of action was a claim for maintenance – a cause of 
action over which the maintenance court had jurisdiction. It likewise had jurisdiction 
over the person of the second respondent who claimed maintenance on behalf of the 
minor child. The only issue therefore was whether it had jurisdiction over the executor. 
A decisive consideration was the fact that the executor participated fully at the 
maintenance hearing and did not raise an objection to jurisdiction at the hearing. The 
Court found no merit in the appellant’s case, and describing his stance as 
unconscionable, ordered him to pay the second respondent’s costs of the appeal de 
bonis propriis on the attorney and client scale. 

Blue Chip 2 (Pty) Limited trading as Blue Chip 49 v Ryneveldt and others 
(National Credit Regulator as amicus curiae) [2016] JOL 36049 (SCA) 

Jurisdiction – Claim for payment – Mandatory requirement of notice of action, in terms 
of section 129 of the National Credit Act 34 of 2005 – Notice constituting part of cause 
of action – Delivery of section 129 notice took place outside area of jurisdiction of 
relevant Magistrates’ Court – Cause of action did not arise wholly within district or 
regional division of that court 

The appellant was a credit provider in terms of the National Credit Act 34 of 2005 (“the 
NCA”). It entered into a number of small unsecured credit agreements with the 
respondents, in terms of which specific monthly instalments had to be paid on 
specified dates into the bank account of the appellant. The present judgment dealt 
with just one of the respondents (as a test case). 

When the respondent defaulted on repayments in respect of his credit agreement with 
the appellant, the latter sought payment of the total amount due and payable in terms 
of the agreement. The NCA applied to the credit agreement, and the appellant caused 
a notice in terms of section 129(1)(a) of the NCA to be delivered by registered post to 
the respondent’s elected domicilium citandi et executandi. The notice reached the 
relevant post office, which duly gave the respondent notice to collect it. The 
respondent did not react to the notice within the prescribed period and the appellant 
then issued a letter of demand in terms of section 56 of the Magistrates’ Court Act 32 
of 1944 (“the Magistrate’s Court Act”). The respondent then gave written consent to 
judgment in Bloemfontein. The appellant thereupon submitted a written request to the 
clerk of the Bloemfontein Magistrates’ Court for judgment to be entered in its favour. 
The magistrate refused to grant the judgment in favour of the appellant, for lack of 
jurisdiction. He reasoned that section 28(1)(d) of the Magistrates’ Court Act had not 



been complied with in that the delivery of the section 129 notice, being an element of 
the cause of action, did not occur within the area of jurisdiction of the court. 

The appellant appealed to the high court, which concluded that the delivery of the 
section 129 notice “completed” the cause of action. Consequently, because the notice 
was delivered outside the area of jurisdiction of the Bloemfontein Magistrates’ Court, 
the claim did not wholly arise within its area of jurisdiction as required by 
section 28(1)(d) of the Magistrates’ Court Act. Its dismissal of the appeal led to the 
appellant obtaining special leave to appeal from the present Court. 

Held that the issue to be determined was whether the delivery of the section 129 
notice constitutes part of the cause of action. 

The meaning of the expression “cause of action” consists of every fact which it would 
be necessary for the plaintiff to prove, if traversed, in order to support his right to the 
judgment of the Court. 

Prior to commencing legal proceedings to enforce an agreement, the credit provider 
must deliver a written notice to the consumer wherein attention is drawn to the default 
in repayment, setting out various options open to him whereby the pressure of the 
default could be alleviated. It is a mandatory requirement which must be satisfied 
before judgment can be granted for recovery of the outstanding debt. The giving of the 
notice is therefore critical to the question of jurisdiction in relation to section 28(1)(d). 
Since delivery of the section 129 notice took place outside the area of jurisdiction of 
the Bloemfontein Magistrates’ Court, the cause of action did not arise wholly within the 
district or regional division of that court. Therefore the magistrate was correct in finding 
that he could not deal with the matter for lack of jurisdiction. The high court was also 
correct to dismiss the appeal. 

The appeal was dismissed. 

Van der Westhuizen v Attorneys Fidelity Fund Board of Control [2016] JOL 
36669 (GP) 

Professions – Attorneys – Misappropriate of trust funds – Compensation payable by 
Attorneys Fidelity Fund 

In an urgent application, the applicant sought payment from the respondent, of an 
amount which he had paid into the trust account of his erstwhile attorneys, and which 
had been misappropriated by the attorneys. 

The applicant suffered from motor neuron disease and needed whatever funds were 
available to him for his medical treatment and care. 

Held that section 26(a) of the Attorneys Act 53 of 1979 requires the respondent fund 
to reimburse any person who has suffered pecuniary loss as a result of theft by an 
attorney of money entrusted to him in the course of his practise. 

The respondent disputed that the funds claimed by the applicant had been 
misappropriated by the attorney in question. The court however, found that the 
applicant had proven all the elements of section 26(a). The only question was whether 
the depositing of the money into the attorney’s trust account had been for the purpose 
of investment, in which case section 47(1)(g) of the Act would exclude the 
respondent’s liability. The evidence established that the money deposited into the 



attorney’s account was intended to facilitate transaction and business to be done on 
behalf of the applicant. 

The respondent was ordered to pay the applicant the amount claimed. 

NOTE: R.I.P. Joost! 

Jordaan and another v City of Tshwane Metropolitan Municipality and another 
and related matters [2016] JOL 36803 (GP) 

Constitutionality of section 118(3) of the Act – Transfer of property – Municipal 
clearance certificate – Section 118(3) of the Local Government Municipal Systems Act 
32 of 2000 – Constitutionality – Arbitrary deprivation of property 

Five applications were heard together in the present proceedings. The first two 
applications were against one municipality, and the remaining three against another. 
in the first four applications, a declaratory order was sought relating to the 
municipality's alleged obligation to render municipal services and to open a services 
account under circumstances where there is a debt outstanding in respect of the 
property concerned beyond the two year period provided for in section 118(1) of the 
Local Government Municipal Systems Act 32 of 2000 (“the Act”). There was also a 
constitutional attack against the provisions of section 118(3) of the said Act. In the fifth 
matter, the applicants were not proceeding with their application and the only issue 
related to costs. 

The applicants in the first three applications had each bought an immovable property 
at a sale in execution. The applicant in the fourth application bought an immovable 
property from a company in liquidation, the sale having been accepted and approved 
by the liquidators. In all cases, the applicants took transfer of the immovable properties 
after a certificate in terms of section 118(1) of the Act had been issued by the 
municipality concerned. In terms thereof the municipality where the property was 
situated certified that all amounts that became due in connection with that property for 
municipal service fees as well as property rates and taxes during the two years 
preceding the date of application for the certificate, had been fully paid. In all the cases 
there were historical debts outstanding with regard to each of the properties. Those 
were debts which had been incurred by previous owners and/or occupiers prior to the 
two year period envisaged by section 118(1). As a result the municipalities refused to 
provide services to the properties. 

Held that the main issue to be decided related to the constitutionality of section 118(3) 
of the Act. 

Broadly stated, section 118(1) of the Act provides for an embargo against the transfer 
of a rateable property, unless the municipality concerned certifies that all debts have 
been settled in respect thereof for a period of two years preceding the date of 
application for the certificate. Section 118(3) provides a municipality with security for 
repayment of the debt and enjoys preference over any mortgage bond registered 
against the property. The principal elements of section 118 are accordingly an 
embargo provision with a time limit and a security provision without a time limit. 

The purpose of section 118(3) of the Act is to provide security for the payment of 
outstanding municipal charges and not to authorise expropriation of property. Section 
25(1) of the Constitution prohibits arbitrary deprivation of property. Section 118(3) 



could result in a loss of ownership for new or subsequent owners and consequently a 
loss of the ability to use, enjoy or exploit the property. It therefore had to be considered 
whether the deprivation was arbitrary. A deprivation will be arbitrary when the law 
referred to in section 25(1) does not provide sufficient reason for the particular 
deprivation in question or is procedurally unfair. 

Considering the extent of the deprivation caused by section 118(3), then evaluating 
the purpose of the deprivation and finally deciding whether there was sufficient reason 
for the deprivation, the Court held that the provisions of section 118(3) were 
constitutionally invalid to the extent only that the security provision "a charge upon the 
property" survived transfer of ownership into the name of a new or subsequent owner 
who is not a debtor of the municipality with regard to municipal debts incurred prior to 
such transfer. 

Mogaila v Coca Cola Fortune (Pty) Limited (CCT76/16) [2017] ZACC 6 (2 
February 2017) 

Courts-Direct access — Labour Relations Act, 1995 — Prescription Act, 1969 — 
dismissal dispute — arbitration award — order of reinstatement — prescription of 
arbitration award 

Courts-Direct access granted — meaning of “debt” — Myathaza applicable — order 
of reinstatement did not prescribe 

On 2 March 2017, the Constitutional Court handed down judgment in an application 
for direct access.  The applicant, Ms Maria Jane Mogaila, sought in effect an order 
that, (a), the Prescription Act was inconsistent with the Labour Relations Act (LRA), 
and, (b), an order of reinstatement granted in her favour did not constitute a “debt” for 
the purposes of the Prescription Act.  In addition, Ms Mogaila sought an order directing 
the respondent, Coca Cola Fortune (Pty) Limited (Coca Cola), to reinstate her to her 
previous employment position. 
 
The application was lodged in April 2016.  At that stage, the Court had already set 
down for hearing the application of Mr Sizwe Myathaza against the Johannesburg 
Metropolitan Bus Services (SOC) Limited t/a Metrobus and Others (Myathaza).  Since 
the issues in the two applications corresponded, the Court informed Ms Mogaila that 
her application would be held in abeyance until the determination of Myathaza.  That 
has now happened.  On 15 December 2016, this Court unanimously upheld Mr 
Myathaza’s appeal in Myathaza v Johannesburg Metropolitan Bus Services (SOC) 
Limited t/a Metrobus [2016] ZACC 49 (Myathaza). 
 
Ms Mogaila was dismissed after a disciplinary enquiry had found her guilty of assault.  
Aggrieved, she approached the Commission for Conciliation, Mediation and 
Arbitration (CCMA).  An arbitration hearing took place.  On 29 April 2008, the 
Commissioner found Ms Mogaila’s dismissal procedurally fair but substantively unfair.  
The award ordered Coca Cola to reinstate Ms Mogaila and to pay her six months’ back 
pay.  On 2 June 2008, Ms Mogaila applied to have the arbitration award formally 
certified in terms of section 143(3) of the LRA.  This was necessary before the award 
could be enforced.  When she reported for work, the human resources department 
informed her that Coca Cola intended to take the arbitration award on review, which it 



did.  The Labour Court dismissed the review application.  A petition to the Labour 
Appeal Court was subsequently dismissed on 2 October 2013. 
 
After the review proceedings were finalised, Ms Mogaila returned to work.  Upon her 
return, she was told that since the arbitration award constituted a “debt” for the 
purposes of the Prescription Act and that she had failed to enforce it within three years 
after 29 April 2008, the award could no longer be implemented as it had prescribed. 
 
In a unanimous judgment by the Court, Ms Mogaila was granted direct access and an 
order declaring that the reinstatement award had not prescribed.  The Court relied on 
Myathaza in reaching this conclusion.  The first judgment of Myathaza, written by Jafta 
J, with Nkabinde ADCJ, Khampepe J and Zondo J concurring, held that the 
Prescription Act was incompatible with the provisions of the LRA.  Based on the 
fundamental differences between the LRA and the Prescription Act, the first judgment 
concluded that the latter did not apply to the LRA.  In a statement that was additional 
to the judgment’s basis of decision (obiter), the first judgment further held that, even if 
the Prescription Act were to apply, the reinstatement award in that case could not 
prescribe because it did not constitute a “debt” for the purposes of the Prescription 
Act.  In a judgment concurring with the approach of Jafta J, Zondo J wrote separately 
to underscore why the Labour Court and the Labour Appeal Court were mistaken in 
their approach (third judgment).  The third judgment supported the first judgment’s 
finding that the Prescription Act was not applicable to LRA matters and, in addition, 
concluded that an arbitration award did not constitute a “debt” for the purposes of the 
Prescription Act. 
 
The second judgment in Myathaza was written by Froneman J, with Madlanga J, Mbha 
AJ and Mhlantla J concurring.  The second judgment held that the Prescription Act 
was not inconsistent with the LRA, but complementary to it.  After finding the two 
statutes consistent, the second judgment examined the meaning of “process” and 
“debt” in section 15 of the Prescription Act and held that service of process initiating 
the CCMA dispute resolution process interrupted prescription.  Prescription remained 
interrupted until any review proceedings seeking to nullify the CCMA outcome were 
finalised. 
 
In the present case, the Court held that because of the parity of votes in Myathaza, in 
which none of the judgments secured a majority, no binding basis of decision (ratio) 
emerged from the Court’s decision.  However, on either approach, that of Jafta J and 
Zondo J, or that of Froneman J, Ms Mogaila was entitled to an order declaring that the 
arbitration award ordering her reinstatement had not prescribed. 
 
Whether the arbitration award in her favour could not have prescribed because the 
Prescription Act did not apply at all to LRA matters, as the first and third judgments 
held (or because, even if the statute were applicable, the reinstatement order did not 
constitute a “debt” for the purposes of the Prescription Act), or because, on the second 
judgment, the CCMA referral interrupted prescription, persisting until the finalisation of 
the review proceedings in October 2013, Ms Mogaila must succeed.  On the second 
judgment’s approach, the arbitration award would have prescribed only in October 
2016.  Ms Mogaila filed her application in this Court timeously, in April 2016.  
Prescription was therefore interrupted, again, pending the finalisation of these 



proceedings.  On either approach, the Court held that Ms Mogaila was entitled to 
proceed with the certification of the award under section 143 of the LRA. 
 

Big Blue Marketing CC v King Sabata Dalindyebo Local Municipality 
(4308/2016) [2017] ZAECMHC 2 (16 February 2017) 

Motions-urgent applications-certificate of urgency- prayer for urgent application. 

On 23 November 2016 the applicant commenced proceedings against the 
respondent by the issue of a notice of motion in which were reflected truncated time 
periods in respect of the filing of a notice of opposition and an answering 
affidavit.  The notice of motion indicated that the applicant would move for a 
rule nisi on 30 November 2016, returnable on 12 December 2016, which embodied 
interdicts to operate with immediate effect pending the finalisation of the 
application.  In doing so, the applicant did not include a prayer for an order permitting 
the matter to be treated as an urgent application. 

[2] Given that 30 November 2016 was not a day upon which a motion court had been 
scheduled, the applicant was obliged first to approach a judge in chambers in terms 
of the provisions of Rule 12 (d) of the Joint Rules of Practice for the High Courts of 
the Eastern Cape Province, presenting the judge with a certificate of urgency in 
which the proposed time frames for inclusion in the notice motion were reflected and 
seeking a directive from the judge in respect thereof.  This the applicant did and 
obtained the directive. 

[3] It is necessary for an applicant to set out fully in the certificate of urgency the 
grounds upon which he or she relies in approaching the court pursuant to the 
provisions of Rule 6 (12) of the Uniform Rules of Court.  It is equally necessary for an 
applicant to set out fully in the founding affidavit the circumstances which render the 
matter urgent and the reasons why he or she claims that substantial relief cannot be 
obtained at a hearing in due course.  

[4] In the certificate of urgency it is stated that the matter is urgent for the reasons set 
out in paragraphs 29 and 35 of the founding affidavit.  Presumably the founding 
affidavit was placed before the judge in chambers when the applicant sought a 
directive pertaining to the time periods set out in the certificate of urgency.  

The following order will issue: 

“1.     The applicant is directed to pay the costs of the application by the applicant on 
8 February 2017 for leave to file the applicant’s supplementary replying affidavit, 
such costs to include the costs occasioned by the respondent’s opposition thereto 
and the costs of two counsel where so employed; 

2.       The application launched by the applicant on 23 November 2016 is dismissed 
with costs, such costs to include the wasted costs reserved on 30 November 2016 
and 15 December 2016 respectively and the costs occasioned by the employment of 
two counsel by the respondent where this occurred.” 



Huyser v Quicksure (Pty) Ltd and Another (73006/2012) [2017] ZAGPPHC 24 (3 
February 2017) 

Prescription-service of joinder application-interrupt running of prescription in terms of 
the provisions of section 15(1) of the Prescription Act, Act 68 of 1969 ("the Act"). 

Actions-causes of action- causes of action quite different from leading appeal curt 
case-court need not follow 

Joinder- the interests of justice-grant joinder  

The applicant (plaintiff in the main action, but I will refer to him as "the applicant" for 
the sake of brevity) applies to join the second respondent as the second defendant in 
the main action ("the second respondent"). 

[2] The second respondent opposes the application on the basis that any claim 
which the applicant may have had against it, has become prescribed, and service of 
this joinder application on the second respondent did not serve to interrupt the 
running of prescription in terms of the provisions of section 15(1) of the Prescription 
Act, Act 68 of 1969 ("the Act"). 

[3] The first respondent, presently the only defendant in the main action, ("the first 
respondent") did not enter the fray. 

[4] It seems to me that the essential question for decision is whether, in this 
particular case, service of the application to join the second respondent as a second 
defendant interrupted the running of prescription of the applicant's claim against the 
second respondent as intended by the provisions of section 15(1) of the Act. 

Peter Taylor and Associates v Bell Estates (Pty) Ltd and Another 2014 2 SA 
312 (SCA). 

[46] I take the liberty to summarise the essence of this judgment by paraphrasing 
from the headnote.  The case concerns an appeal against a High Court order 
granting the first respondent's (Bell Estates') application for the appellant's (Taylor's) 
joinder as co defendant in an action that Bell Estates had instituted against their 
insurer (the second respondent) for breach of contract arising from the insurer's 
repudiation of Bell Estates' insurance claim.  The judgment of the Court a quo, which 
was reversed by the Supreme Court of Appeal in this matter, is reported as Bell 
Estates v Renasa Insurance Co Ltd and Another 2012 3 SA 296 (KZD).  The joinder 
was sought on the basis that Taylor, as Bell Estates' insurance broker, had been 
privy to the requirement that the insurer cited non compliance which warranted their 
repudiation, and that Taylor therefore owed Bell Estates a duty to convey the 
requirement but had failed to do so.  Taylor's contention was that any claim which 
Bell Estates may have had against them had prescribed.  The High Court, relying on 
the judgment in Waverley Blankets, held that the notice of joinder constituted a 
"process whereby the creditor claims payment of the debt" for purposes of section 
15(1) of the Act, and that, consequently, service thereof had interrupted the running 
of prescription of the claim of Bell Estates against Taylor. 

It was held on appeal that Waverley was wrongly decided, based on a misreading of 
the judgment in Allianz.  The conclusion in Allianz, that for the purpose of interrupting 
prescription it was sufficient if the process to be served was one whereby the 
proceedings begun thereunder were instituted as a step in the enforcement of a 
claim for payment of the debt, as applied in Naidoo had to be accepted. 



When the joinder application was analysed in the context of Allianz, it would be 
stretching the interpretation of the Act too far to say that the application in the 
present matter (Peter Taylor) constituted a "process whereby the creditor claims 
payment of the debt" and that its service therefore interrupted prescription.  First, it 
could not be said that judgment in the joinder application (assuming it to be in favour 
of the applicant) would finally dispose of some elements of the claim – indeed, it 
would not dispose of any.  Second, the causes of action in the joinder application 
and the claim for damages had nothing in common – it certainly could not be said 
that the two processes involved the self same, or substantially the same, cause of 
action.  The appeal was accordingly upheld with costs. 

[47] I am bound by this judgment, unless there is room for a conclusion that it is 
distinguishable from the present case. 

[48] The reasoning of the learned Judge of Appeal as to why the appeal had to fail, 
appears to be based on two legs – at 319B D, where the learned Judge of Appeal 
states: 

"First, it cannot be said that judgment in the joinder application (assuming it to be in 
favour of the applicant) 'finally disposes of some elements of the claim'.  Indeed, it 
would finally dispose of no elements of the claim, but would merely make it possible, 
from a procedural perspective, for the plaintiff to institute a claim against the 
defendant who had been joined.  Second, the causes of action in the joinder 
application and the claim for damages have nothing in common.  It certainly cannot 
be said that the two processes involve the self same, or substantially the same, 
cause of action."  (Emphasis added.) 

[49] It is not clear whether the judgment is to be interpreted as meaning that the two 
"legs" exist independently from one another, in the sense that non compliance with 
either would be dispositive of the appeal, leading to its failure.  For present purposes, 
I must assume this to be the case, so that, if the present case is not distinguishable 
from Peter Taylor on both "legs", I am duty bound to dismiss the application for 
joinder before me. 

[50] I find it convenient to first turn to the second "leg". 

In Peter Taylor the causes of action against the two proposed defendants were 
clearly quite different: the cause of action against the insurer was for indemnification 
in terms of an insurance contract between the insured and the first defendant and 
the claim against the broker (Peter Taylor) was for damages on the grounds that the 
broker failed to properly advise his client.  The same, of course, was the case 
in Naidoo. 

In the present case, the causes of action are identical: in both cases the applicant 
claims indemnification on the basis of exactly the same contract of insurance.  The 
only question is who the real insurer is.  This issue has to be resolved by means of 
evidence. 

As an example of a case where the causes of action were different, the learned 
Judge of Appeal, at 319D, referred to Neon and Cold Cathode Illuminations v 
Ephron 1978 1 SA 463 (AD) where it was held that the signing of a lease as surety 
and co principal debtor in respect of the due payment of rentals flowing from a lease 
agreement, does not transform the accessory obligation of the surety into a joint 
principal obligation as co lessee with the lessee. 



In the result, I have come to the conclusion, and I find, that, on the second "leg", the 
present case is distinguishable from Peter Taylor. 

[51] I turn to the first "leg". 

[52] In Peter Taylor, the learned Judge, at 318H 319B, adopted the reasoning of 
Meskin J in Naidoo at 921B D to the effect that "if such a judgment were to be 
obtained, the application itself in no way would have grounded such judgment: it 
would exist simply as a preliminary process by means of which the plaintiffs had 
placed themselves in a position by means of the subsequent service of the process 
constituted by the amended summons and the amended particulars of claim to claim 
payment of the damages suffered by them". 

The joinder relief sought in Peter Taylor appears to be comparable with, although not 
identical to, the relief sought in Naidoo in respect of which Meskin J appears to have 
formulated his views, which were adopted by the learned Judge of Appeal. 

[53] I make a few further remarks: 

• I have pointed out that in Waverley Blankets, Comrie J, at 174E H, distinguished 
the relief sought in Naidoo from the joinder order granted in Waverley 
Blankets where he said - 

"... in that case the applicant sought leave to join.  Leave was granted and directions 
were given for implementing the joinder.  In the present matter the plaintiff sought 
joinder, and the order of the Court, granted by consent, was that the second 
defendant be joined in the action.  No directions were given.  On this narrow and 
technical basis it is possible to distinguish Naidoo's case ..." 

I already expressed the view that the relief sought in the matter before me is 
comparable to that in Waverley Blankets, so that, to that extent, the present case is 
distinguishable from Peter Taylor. 

As far as I can gather, this distinction was not debated before the learned Judge of 
Appeal so that it appears to be appropriate to rely thereon for present purposes. 

• At the risk of unnecessary repetition, I nevertheless revisit the words of Comrie J 
following upon his conclusion that the two matters are distinguishable: 

"But my disagreement is more fundamental than that.  The notice of motion was 
undoubtedly 'process', see section 15(6).  It can also be regarded as a 'document 
whereby legal proceedings [were] commenced' against the second defendant.  It 
seems to me, with respect to Meskin J, that the application for joinder was the first 
step whereby the plaintiff (as creditor) claimed payment of the debts from the second 
defendant, or as Howie J put it in ('Allianz'): 

'1.  It is sufficient for the purposes of interrupting prescription if the process to be 
served is one whereby the proceedings begun thereunder are instituted as a step in 
the enforcement of a claim for payment of the debt.'" 

I have dealt with this subject at some length.  It does not appear, on my reading 
of Peter Taylor, that this particular point (the fact that it is generally accepted, also by 
Meskin J, that the joinder application was a "process" as intended by section 15(6) 
and that it was sufficient, according to Howie J, for the purpose of interrupting 
prescription if the process is one whereby the proceedings begun thereunder are 
instituted as a step in the enforcement of a claim for payment of the debt).  I have 



already dealt with this subject at some length, and expressed the view, respectfully, 
that, in the present case, this is unquestionably the situation: the joinder was 
recognised over time (see S.A. Steel) as the preferred alternative to the institution of 
action.  The process leads to the trial which leads to the judgment enforcing the 
claim – see also Waverley Blankets at 175D E.  This particular angle to the rather 
complex question does not appear to have been argued before the learned Judge of 
Appeal, nor dealt with in terms. 

Moreover, there appears to be a clear distinction between the Naidoo type of 
provisional joinder which, according to Meskin J, does not finally dispose of some 
elements of the claim "but would merely make it possible, from a procedural 
perspective, for the plaintiff to institute a claim against the defendant who had been 
joined" – in the words of the learned Judge of Appeal at 319C-D, and the present 
case where, if the relief now sought were to be granted, there would be no question 
of or need for a further claim to be instituted.  To this extent, as well, it seems to me 
that the present case is distinguishable from Peter Taylor. 

• I add that the learned Judge of Appeal, at 315A-B and 315I-J, pointed out that it 
was not in dispute in Peter Taylor that the Rule 10(3) notice was served before the 
three year prescription period had expired but, by 31 May 2010, when Taylor raised 
a plea of prescription in his affidavit, three years had already expired.  I cannot quite 
make out what the significance of this is, with respect, but a further distinguishing 
aspect between the two cases is the fact that in the present matter, when the 
prescription plea was raised in February 2014, the three year period, which started 
running in March 2013, had not yet expired. 

• Another distinguishing aspect which does not appear to have been argued before 
the learned Judge of Appeal, as I read his judgment, is that the learned Judge, after 
adopting the reasoning of Meskin J, and analysing the joinder application in the 
context of Allianz, came to the conclusion that it cannot be said that judgment in the 
joinder application "finally disposes of some elements of the claim".  It appears, with 
the greatest respect, that this approach may overlook the distinction 
between Allianz and a joinder application.  There was no joinder application 
in Allianz.  Howie J referred to the preliminary action for declarators judgment in 
which finally disposes of some elements of the claim (emphasis added).  This is the 
culmination of the actions for declarators when the judgment is finally 
obtained.  Similarly, in my respectful view, and as I have attempted to illustrate 
repeatedly, the judgment is finally obtained in the trial which flows from the 
joinder.  Only at that stage are elements of the claim disposed of (if not all the 
elements) and not at the earlier stage of the process, namely when the joinder is 
granted.  As Howie J puts it at 331D E when referring to Vilakasi, "the process 
envisaged (also to do with the interruption of prescription) was one whereby action 
was instituted 'as a step in the enforcement of a claim or right' whereby the creditor 
'formally involves his debtor in court proceedings for the enforcement of his 
claim'".  There was also the reference by Howie J, at 335A-B to Murray and 
Roberts at 578 where it is stated: 

"Where the creditor takes judicial steps to recover the debt, and thereby to remove 
all uncertainty about its existence, prescription should obviously not continue running 
while the law takes its course." 



[54] In all the circumstances, I have come to the conclusion that the present case is 
distinguishable from Peter Taylor for the reasons mentioned. 

I also, with respect, endorse the remark by Howie J, at 334G, that "some of the key 
wording of section 15 must be given a wide and general meaning, consistent with a 
legislative intention to speak broadly rather than to define, and having regard to the 
spirit, scope and purpose of the Act". 

Against this background, and for the reasons mentioned, I have come to the 
conclusion that it would be appropriate, and in the interests of justice, to grant the 
joinder application in the present matter. 

Given the complex nature of this issue, it seems to me that it would be appropriate to 
order that the costs of this application should be costs in the cause. 

I make the following order: The second respondent is joined as a second defendant 
in the main action. All pleadings filed on record are to be served on the second 
respondent/defendant within ten days from the date of this order.The costs of this 
application will be costs in the cause. 

Argent Industrial Investment (Pty) Ltd v Ekurhuleni Metropolitan Municipality 
(17808/2016) [2017] ZAGPJHC 14 (13 February 2017) 

Prescription- no  meter reading taken between September 2009 and March 2015- 
Local Government: Municipal Systems Act. 32 of 2000 ("the Systems Act") and the 
Ekurhuleni Metropolitan Municipality Credit Control and Debt Collection Policy 
2015/16 ("the Policy")-delay beyond three years is unreasonable 

The applicant in this matter uses water supplied by the respondent. It was presented 
with an invoice in March 2015, for consumption based on the reading of a meter 
which had not been read since September 2009. It seeks relief that with have the 
effect that it does not pay for consumption that occurred more than three years 
before March 2015, on the basis that the obligation to pay for that consumption has 
prescribed, and had already prescribed by the time the invoice was presented. It also 
seeks to prevent the respondent from terminating its water and electricity services for 
the reason that the applicant has not paid those charges which, it alleges, have 
prescribed. Finally, the applicant seeks an order directing how its liability for the 
three years before March 2015 should be determined, taking into account that no 
meter reading was taken between September 2009 and March 2015. 

The relevant facts in this matter are common cause. Between September 2009 and 
March 2015, the applicant was charged, and paid, for estimated water consumption. 
The meter installed at the applicant's premises was not read between 21 September 
2009 and 13 March 2015. After the meter was read on 13 March 2015, the applicant 
was billed R1 152 666.98 for the difference between its actual usage and the 
estimated consumption for which it had already paid, during the period September 
2009 and March 2015, almost six years. The applicant then raised a dispute 
regarding the charges for usage that had occurred more than 3 years before that 
date. 

The applicant does not dispute that it has consumed the water reflected by the meter 
reading in March 2015. Its only contention is that its obligation to pay for any 
consumption more than three years before that date had already prescribed by the 
time the respondent presented the applicant with its invoice. 



[4] The respondent does not proffer any reason, on the papers, why no meter 
reading was taken between September 2009 and March 2015. 

[5] The respondent argues, essentially, that the obligation has not prescribed, 
because prescription on that obligation did not start running until the applicant was 
billed for that consumption, on 24 March 2015. It submits also that the fact that the 
applicant regularly paid monthly amounts for its estimated consumption amounts to 
an acknowledgment of liability which interrupts prescription. 

[6] The respondent rests its argument on its constitutional obligations, read with the 
Local Government: Municipal Systems Act. 32 of 2000 ("the Systems Act") and the 
Ekurhuleni Metropolitan Municipality Credit Control and Debt Collection Policy 
2015/16 ("the Policy"), on the basis that the regulatory framework created by these 
instruments entitles the respondent to invoice consumers whenever it it convenient 
to the respondent, and the consumer is never released from its obligation to pay 
when the respondent has not issued an invoice or otherwise informed the consumer 
of the charges which it has incurred.  

[7] The basis on which it was argued that monthly payments constitute an 
acknowledgment of debt is Clause 5.1(d) of the Policy, which states that an amount 
due and payable by a consumer is a consolidated debt, and that any payment into 
the account will be allocated to that consolidated debt as determined by the 
respondent. 

[8] Mr Nxumalo, who appeared for the respondent, also submitted that it was 
appropriate for the Court to show a measure of deference, to permit the respondent 
to carry out its functions and exercise its powers without inerference. He conceded 
that, if the respondent's behaviour was unreasonable, it would be open to the Court 
to intervene, but stopped short of conceding that the respondent's behaviour in this 
case was unreasonable. The respondent, he submitted, behaved exactly as it is 
entitled to do. 

[9] Mr Nxumalo acknowledged that it is the respondent's duty to take reasonable 
steps to "ensure appropriate collection of its debt".   

[11] The respondent relies on section 12(3) of the Prescription Act for the contention 
that the debt only became due when the meter was read and the invoice issued, 
contending that it is only when the meter was read and the invoice issued that the 
respondent, the creditor, became aware of the facts giving rise to the debt. 

[12] I disagree that the prescription could not start running until respondent had 
taken these steps. This would be inconsistent with the very reason why the law 
recognises the concept of prescription It would also entitle the respondent to ignore 
its constitutional duties, which include debt collection, indefinitely. It is worth noting 
that the respondent's duty to take reasonable steps to collect what is due to it are for 
the benefit of both the respondent and the applicant. 

[13] In any event, the respondent had knowledge of the relevant facts. At all times, 
the respondent was aware that it was supplying water to the applicant. It was aware 
of the applicant's identity. It was clear from the fact that the applicant was paying an 
estimate each month, if from nothing else, that the respondent had not read the 
meter on the applicant's property. These are the facts giving rise to the debt. The 
only "fact" of which the respondent did not have knowledge was the exact 



consumption of the applicant, and this was knowledge within the respondent's reach, 
had it simply fulfilled its functions. 

[14] Even if, as the respondent contends, it did not have the necessary knowledge of 
the facts giving rise to the debt, it is in my view clear in this particular case that the 
respondent could have acquired by exercising reasonable care, that is, by reading 
the meter or meters on the property and issuing an invoice ·for consumption within a 
period less that that which did in fact elapse. 

[15] It is not the applicant's duty to read meters, determine what its consumption is, 
and be ready to pay for that consumption whenever the respondent gets around to 
asking for payment, whenever in the future that may be. The respondent has a duty 
to rea the meters and invoice for consumption, at its convenience, but at reasonable 
intervals. 

[16] The applicant submitted that reasonable interval at which a meter should be 
read is every 6 months. There is no reason, in the circumstances of the relief sought 
in this case, for me to make a determination in that regard. All that is necessary for 
me to find in the applicant's favour, is a conclusion that a delay beyond three years is 
unreasonable. Since there are no facts pleaded which support a conclusion that the 
delay beyond three years was reasonable, I am able to conclude with no doubt that 
the respondent's failure to read the meter or meters and invoice the applicant for 
consumption for any period longer than three years was unreasonable, and amounts 
to the respondent not having exercised reasonable care to ascertain the applicant's 
indebtedness. 

[17] In these circumstances, to the extent that the respondent did not have the 
required knowledge of the applicant's indebtedness for the period more than three 
years before the date of the invoice, it is deemed to have had that knowledge. 

[18] As far as the respondent's contention that the applicant's regular payments for 
estimated consumption amount to an acknowledgment of debt goes, there is no 
merit in that contention. The respondent cannot rely on the applicant's fulfilment of its 
obligations to make up for its own failures. 

[19] Had the respondent read the meter and informed the applicant of the 
indebtedness, the applicant's regular payments from that date without raising a 
dispute would have constituted acknowledgments of debt. However, a debtor cannot 
be considered to have acknowledged a debt of which it knows nothing, when either 
the details of the debt are particularly within the knowledge of the creditor, or only the 
creditor has the ability to quantify the debt, and does not do so. 

[20] As far as quantifying the debt for the three years before 13 March 2015 is 
concerned, the applicant conceded that, since it does not dispute that it did in fact 
consume all the water indicated by the meter reading on 13 March 2015, there is no 
need to use meter readings after that date to reach an indication of what 
consumption was between 13 March 2012 and 13 March 2015. It would be 
appropriate instead to average the consumption out over the number of months 
between the two readings, that is, almost 66 months, and then to use that average to 
fix the applicant's indebtedness for 36 months. 

[21] For the reasons above, I make the following order: 

1. The respondent is to 



1.1 reverse all charges for water consumption added to Municipal account number 
2604227860 ("the applicant's account") on the invoice dated 24 March 2015, as a 
result of the reading of the meter on 13 March 2015; 

1.2 reverse all interest and legal fees charged to the applicant's account in respect of 
the charges for water consumption added to the applicant's account on 24 March 
2015; 

1.3 calculate the applicant's average monthly consumption over the period 21 
September 2009 and 13 March 2015, using the meter reading reflected on the 
invoice of the applicant's account dated 24 March 2015, and charge the applicant an 
amount based on that average for the period 13 March 2012 to 13 March 2015, and 

1.4 send the applicant a full statement of account reflecting the reversals, 
calculations and charges dealt with in this order, and an invoice reflecting the 
amount that is due and payable, within 14 days of this order. 

2. The respondent is not entitled to claim any payment from the applicant in respect 
of the applicant's account for any period before 13 March 2012. 

3. The respondent may not terminate, restrict, or threaten to terminate or restrict 
services on the basis of the applicant not having paid the amounts added to the 
applicant's account in the invoice of 24 March 2015. 

4. The respondent is to pay the costs of this application. 

Wiese and Another v Absa Bank Limited (14580/2013) [2017] ZAWCHC 12 (24 
February 2017) 

Appeal- uniform rule 49(4) - appellant to specify grounds of appeal in its notice of 
appeal-in limine point 

Default judgement – rescission- bona fide defence- reckless credit as provided in 
Part D of Chapter 4 of the NCA, and more particularly sections 80 to 83 thereof-on 
facts not bona fide defence 

The central issue in this appeal (which is with special leave of the Supreme Court of 
Appeal) is whether the National Credit Act 34 of 2005 (NCA) permits a credit 
provider to have regard to the projected income of a separate commercial entity 
when assessing a consumer’s ability to afford to repay a personal loan, in 
circumstances where the loan to be advanced to the customer is for the specific 
purpose of purchasing that commercial entity. 

[2] The respondent bank has also raised a point in limine, namely whether uniform 
rule 49(4) in its amended form nonetheless requires an appellant to specify grounds 
of appeal in its notice of appeal. I will deal first with the in limine point. 

[6] The bank contended that the notice of appeal is fatally defective in that it failed to 
specify the finding of fact and/or ruling of law appealed against and the grounds 
upon which the appeal is founded. On the other hand the appellants submitted that, 
given the change in the wording of the subrule pertaining to notices of appeal, this is 
no longer a requirement. 

In the present matter the appellants not only complied with Practice Note 46(5) but 
also filed comprehensive heads of argument dealing with the issues in the appeal. 
Counsel for the bank accepted that the latter was neither prejudiced in preparing for 



the appeal, nor taken by surprise as to what case it was called upon to meet. In 
addition it was clear to us from both the Practice Note and heads of argument filed 
by the appellants what the issues were. 

To sum up therefore, it would appear that, to the extent that the older cases took the 
approach that the previous uniform rule 49(3) was peremptory in nature (at least in 
the context of appeals from the magistrates’ courts), the decision in Leeuw (supra) 
has made it clear that this is no longer the position in the Supreme Court of Appeal. 
Moreover, to the extent that there was a dichotomy between Supreme Court of 
Appeal rule 7 and the old uniform rule 49(3), this is no longer the case. Further, and 
at least in this Division, Practice Note 46(5) caters for any apparent deficiency in a 
notice of appeal which might give cause for complaint. It follows that the point in 
limine must fail. 

 The merits 

[19] On 5 September 2013 the bank issued summons against the appellants jointly 
and severally for payment of sums totalling R4 715 242.68 in respect of monies 
loaned and advanced together with interest and costs. The bank also sought an 
order declaring the appellants’ jointly owned immovable property in Onrus Rivier 
specially executable, given that it serves as security for the loans in the form of 
mortgage bonds registered over the immovable property. The appellants failed to 
enter appearance to defend and default judgment was granted against them in the 
terms sought on 6 November 2013. 

[20] On 20 December 2013 the appellants applied for rescission of the default 
judgment. It was accepted by the parties for purposes of the appeal that the 
appellants provided a reasonable explanation for their default. What is in issue is 
whether they set out a bona fide defence to the bank’s claim which, prima facie, 
carries some prospect of success should rescission be granted and the matter 
referred to trial. 

 [22] The defence raised by the appellants was that of reckless credit as provided in 
Part D of Chapter 4 of the NCA, and more particularly sections 80 to 83 thereof. Mr 
Wiese claimed that the bank granted the appellants reckless credit by approving the 
fourth and fifth loans (the subject of the default judgment) during October 2008 in 
circumstances where it had failed to conduct the required assessment in terms of 
section 81(2), alternatively where it knew that the loans would render the appellants 
over-indebted. 

[23] He maintained that, to the knowledge of the bank (by whom he was employed at 
the time) the total monthly instalment due and payable in respect of the loans was 
more than double the appellants’ combined monthly income, which income was 
derived solely from their fixed employment. 

 [45] The requirement of a bona fide defence which prima facie carries some 
prospect of success is comprised of two elements. First, the defence must be raised 
in good faith. Second, on the face of it, the defence must have some prospect of 
success at trial. 

[46] In the appellants’ founding affidavit the defence of reckless credit was based 
squarely on the bank having failed to conduct any assessment at all in terms of 
s 81(2) of the NCA. After being confronted with the bank’s version, the appellants 
changed tack. Being unable to deny that an assessment had in fact been conducted, 



they claimed that the assessment had not been ‘detailed’ and that the loans granted 
were personal rather than business in nature. 

[47] The appellants must have realised that they had painted themselves into a 
corner by failing to disclose the pertinent facts in the first instance. In the founding 
affidavit Mr Wiese did not mention that he provided Mr Crafford with a cash flow 
projection for the business. That he was purchasing a going concern would self-
evidently have made the production of a cash flow projection not only possible but 
something which the bank would no doubt have wished to consider. This non-
disclosure is material. Furthermore, it is highly improbable that Mr Wiese would ever 
have considered purchasing the business had he not himself been confident of its 
prospects of success. This is an individual who is well versed in medium to long term 
business and the risks attendant upon obtaining loan finance for that purpose. It is 
also most unlikely that Mr Wiese would have been prepared to agree to the 
appellants’ immovable property (which is their home) being bonded as further 
security if he was not confident that the business would succeed. This gives the lie to 
his belated assertion that the case flow projection he supplied to the bank was ‘an 
informal projection, nothing more than a guess with no real accounting value’. 

 [54] The distinction which the appellants thus seek to draw between a personal 
home loan and a business loan does not assist them. It is the purpose of the loan 
that determines what needs to be considered in assessing whether a loan may be 
granted to a prospective consumer, and not the mechanism of the loan itself. It 
follows that any evidence adduced at trial in relation to the mechanism of the loan 
would be irrelevant in the context of the defence raised to defeat the bank’s claims. 
The court a quo was correct in dismissing the application and the appeal must fail. 

[55] While it is so that the respondent’s point in limine was unsuccessful, little time 
was spent in argument before us on this issue, and it should thus have no effect on 
costs, which should follow the result.  ‘The appeal is dismissed with costs.’ 

  

Lewis Group Limited v Woollam and Others (17199/2016) [2017] ZAWCHC 15 (1 
March 2017) 

Companies Act 2008-demand -s 165(3)-withdrawal and setting aside    

The applicant company applied in terms of s 165(3) of the Companies Act, 71 of 
2008, to set aside a demand served on it by the first respondent in terms 
of s 165(2) of the Act.   

[3] The applicant does not consent to the withdrawal of the demand.  It is keen to 
have its application to set aside the demand determined on its merits.  It considers 
that such a determination would assist in addressing the harm that it says that it has 
suffered as a consequence of the adverse publicity engendered by the demand.  It is 
also concerned that the withdrawal of the demand is just a tactical move by the first 
respondent.  It suspects that the first respondent’s intention is to reissue the demand 
after he has obtained additional information to support it.  It contends that the first 
respondent is not permitted to withdraw the demand, thereby putting an end to the 
proceedings in terms of s 165(3) (save as to costs). 

[4] Section 165 provides that a person qualified in terms of subsection (2) ‘may serve 
a demand upon a company to commence or continue legal proceedings, or take 



related steps, to protect the legal interests of the company’.  The service of a 
demand is directed at requiring the company to procure an independent investigation 
into the issue raised by the demand and, after receipt of the resultant report, to 
consider instituting the proceedings that the demander alleges should be 
commenced or continued to protect the company’s legal interests.  If the company 
fails to procure the independent investigation contemplated by s 165(4), or, having 
considered the investigator’s report, it informs the demander that it refuses to comply 
with the demand, the demander may apply to court in terms of s 165(5) for leave to 
proceed derivatively with the contemplated proceedings in the company’s 
name.  Serving a demand in terms of s 165(2) is therefore the first step that anyone 
contemplating pursuing proceedings derivatively on the company’s behalf is required 
to take in order to qualify to do so. 

[5] The legislature was obviously mindful of the potentially adverse effect on a 
company of the cost of funding investigations in terms of s 165(4) and thereafter 
possibly becoming involved in opposed proceedings in terms 
of s 165(5).  Depending on the issues involved, these could quite conceivably be 
considerable.  Provision was therefore made in s 165(3) for companies that are the 
recipients of demands that are frivolous, vexatious or without merit to apply to court 
for them to be set aside.  The setting aside of a demand in terms 
of s 165(3) obviates the need for the company to procure the independent 
investigation.  It also puts an end to the demander’s aspirations to litigate derivatively 
because (unless he is able to make out an exceptional case within the meaning 
of s 165(6)) it deprives him of the basis to bring an application for the court’s leave to 
do so.  

[15] The appropriate remedy for any damage to the reputation of the applicant or the 
second to fifth respondents that may have been caused unlawfully as a result of the 
demand (as to which I express no view) falls to be sought in proceedings in 
delict.  Section 165(3) is not there to serve that purpose.  The applicant’s concern 
that the first respondent might resubmit the demand at a later stage also does not 
afford a sufficient basis for the court to make a declaratory order.  If a demand were 
to be resubmitted by the first respondent in the same form as that which has been 
withdrawn, that might, depending on the context, afford grounds by itself, for the 
demand to be characterised as vexatious.  But that would be a question to be 
addressed if and when the eventuality occurred, not now. 

[16] Turning now to consider the question of the costs of the application in terms of 
s 165(3).  The applicant contends that it is entitled to its costs up to and including the 
hearing on 27 February 2017, with the fees of two counsel where such were 
engaged.  The first respondent, on the other hand, argues that he should be liable 
for the applicant’s costs only up to 24 November 2016 and that the applicant should 
pay his costs in the matter incurred after that date, including the costs of two counsel 
where such were engaged. 

[17] Notice of the withdrawal of the demand was given on 24 November 2016 by way 
of a letter addressed by the first respondent’s attorneys to those of the applicant.   

1. The withdrawal by the first respondent of his demand in terms of s 165(2) of 
the Companies Act 71 of 2008 that was served on the applicant on 22 August 2016 
is noted. 



2. The first respondent shall be liable for the applicant’s costs of suit in the 
application to have the demand set aside in terms of s 165(3) of the Companies Act 
incurred up to 30 January 2017 (excluding the costs attendant on drafting the 
affidavit of Kaanit Abarder, jurat 30 January 2017), such costs to include the fees of 
two counsel where such were engaged. 

3. The applicant shall be liable for one half of the first respondent’s costs of suit 
incurred from 30 January 2017 (including the costs of perusing and considering the 
aforementioned affidavit of Kaanit Abarder) up to and including the hearing on 27 
February 2017, such costs to include the fees of two counsel where such were 
engaged. 

  
This judgment should be cited as Lewis Group Limited v Woollam and Others (3) to 
distinguish it from the judgments in Lewis Group Limited v Woollam and Others [2016] 
ZAWCHC 130 (11 October 2016 and Lewis Group Limited v Woollam and 
Others [2016] ZAWCHC 162 (15 November 2016.)) 
 
Birch v Firstrand Bank and related matters 
[2016] JOL 36051 (ECG) 

Rescission applications – Discovery in motion proceedings 

The respondent bank had brought an application for the sequestration of the estate of 
Mr Birch. That led to an order being granted on 13 December 2012. Pursuant to the 
granting of the order, the slew of applications currently before the Court were brought. 

In the first two applications, rescission of the order was sought. In the third application, 
the bank sought to have certain immovable property owned by the trust declared 
executable. In the fourth application, the bank sought an order setting aside a “Notice 
to Produce Documents”, served by Birch, as an irregular step in motion court 
proceedings in terms of Uniform Court Rule 30(1). Finally, Birch sought to have the 
bank’s application in terms of rule 30(1) set aside, also in terms of rule 30(1). 

Held that it was convenient to deal with the first, fourth and fifth applications first, since 
they concerned the entitlement of Birch to demand discovery of the documents listed 
in his notice to produce documents, and whether Birch could successfully rely on 
securitisation as a valid defence. The bank denied that the loan agreement in question 
was ever sold or ceded by it into securitisation and submitted that Birch’s “Notice to 
Produce Documents” was an abuse of the process of this Court, and an irregular step. 
Birch’s entitlement to the documents in question depended entirely on the viability of 
his so-called securitisation defence. The Court found no indication that the loan 
agreement was securitized, or that Birch’s debt to the bank had been extinguished. 

An order compelling a party in motion court proceedings to make discovery is a rare 
and unusual procedure in application proceedings. A litigant who seeks discovery in 
motion proceedings, is obliged by Uniform Court Rule 35(13), to bring a formal 
application, setting out the special circumstances justifying such an order. Birch failed 
to do that. The fifth application was accordingly dismissed. 

In respect of the rescission application, the Court emphasised the need for such 
applications to be brought expeditiously. The Court found the explanation for the 



failure to bring the first rescission application sooner to be poor, and the prospect of 
success on the merits to be weak. The application was therefore dismissed. 

The second application for rescission was also unsuccessful due to the lack of 
prospects of success. 

Finally, the Court declined to grant the declaration sought by the bank in the third 
application, as there were insufficient facts placed before the Court, regarding the 
movable assets of the trust against which the order was sought. 
 
Golden Dividend 339 (Pty) Limited and another v ABSA Bank Limited 
[2016] JOL 36032 (SCA) 

Business rescue plan-application to set aside-creditors not joined; non-joinder of 
creditors in an application to set aside a business rescue plan is fatal to the granting 
of that application. 
 

The appellant concluded a written loan agreement with the respondent bank. When 
the appellant defaulted on repayments, the bank served a letter of demand on the 
company. The company did not pay the amount due, but shortly thereafter, the 
company’s board of directors passed a resolution placing it in business rescue 
proceedings in terms of section 129(1)(b) of the Companies Act 71 of 2008 on the 
basis that it was financially distressed. The second appellant was appointed as a 
business rescue practitioner for the company. He published a business rescue plan in 
compliance with his duties. The bank then launched an application, seeking an order 
declaring the business rescue plan published by the second appellant to be unlawful 
and invalid. In its answering affidavit the company raised non-joinder as a point in 
limine. The bank did not deny that the creditors were not joined, but stated that formal 
joinder was not necessary as it would not achieve a result different from that 
achievable through service of the notice in terms of section 145(1)(a) and (b) of the 
Act. The court below dismissed the point in limine and the present appeal ensued. 

Held that the test for whether there has been non-joinder is whether a party has a 
direct and substantial interest in the subject matter of the litigation which may prejudice 
the party that has not been joined. 

If an order or judgment cannot be sustained without necessarily prejudicing the interest 
of third parties that had not been joined, then those third parties have a legal interest 
in the matter and must be joined. If the creditors were not joined in this case, their 
position would be prejudicially affected. The appellant’s point should therefore have 
been sustained. 

The appeal was upheld. 
 

 [9]  In the meantime Ismail J's judgment was taken on appeal and this Court (Absa 
Bank Ltd v Naude NO and others (20264/2014) [2015] ZASCA 97 (1 June 2015) ("the 
SCA decision") endorsed Ismail J's reasoning and said: 

"[9]  The argument by the bank that the issue of non-joinder did not arise because 
the creditors had knowledge of the proceedings, due to the notices dispatched 
to them, and did not intervene, is without substance . . . 



[10]  The test whether there has been non-joinder is whether a party has a direct 
and substantial interest in the subject matter of the litigation which may prejudice 
the party that has not been joined. In Gordon v Department of Health, Kwazulu-
Natal [2008] ZASCA 99;2008 (6) SA 522 (SCA) it was held that if an order or 
judgment cannot be sustained without necessarily prejudicing the interest of third 
parties that had not been joined, then those third parties have a legal interest in 
the matter and must be joined. That is the position here. If the creditors are not 
joined their position would be prejudicially affected: A business rescue plan that 
they had voted for would be set aside; money that they had anticipated they 
would receive for the following ten years to extinguish debts owing to them, would 
not be paid; the money that they had received, for a period of thirty months, would 
have to be repaid; and according to the adopted business rescue plan the benefit 
that concurrent creditors would have received namely a proposed dividend of 
100 per cent of the debts owing to them, might be slashed to a 5,5 per cent 
dividend if the company is liquidated." 
 
 
ESKOM HOLDINGS LTD v HALSTEAD-CLEAK 2017 (1) SA 333 (SCA) 

Consumer protection — Supplier — Strict liability — Unsafe or defective goods — 
Ambit of liability — Not extending to electricity supplier if plaintiff not consumer vis-à-
vis it — Plaintiff injured by low-hanging Eskom power line while cycling — No 
supplier/consumer relationship — Eskom not liable — Consumer Protection Act 68 of 
2008, s 61.   
Electricity — Supply — Liability of Eskom for injuries sustained as result of supply to 
person who is not in supplier/consumer relationship with Eskom. 
 
Respondent, Mr Halstead-Cleak (the plaintiff), suffered burns when he cycled into a 
low-hanging live power line under Eskom's control. He instituted a claim for damages 
against Eskom, relying on delict and product liability under s 61 of the Consumer 
Protection Act 68 of 2008. * The High Court made an order for separation of the 
issues, and the present case dealt only with the question of Eskom's strict liability. 
The High Court found for Mr Halstead-Cleak, holding that the Act did not E require 
the plaintiff to be a consumer in a contractual sense for a defendant to be strictly 
liable. 
Held 
Since the Act's purpose was to protect consumers, there had to be a 
supplier/consumer relationship for strict liability to ensue (see [21], [22]). In the 
present case Mr Halstead-Cleak was not a consumer vis-à-vis Eskom because he (i) 
did not enter into any transaction with Eskom as a supplier or producer of electricity 
in the ordinary course of Eskom's business; and (ii) was not at the time utilising the 
electricity, or a recipient or beneficiary thereof. 
HELEN SUZMAN FOUNDATION v JUDICIAL SERVICE COMMISSION AND 
OTHERS 2017 (1) SA 367 (SCA)  
 
Judge — Appointment — Judicial Service Commission — Selection process — 
Review — Record on review — Extent of record — Claim of confidentiality — 
Confidentiality considerations warranting non-disclosure of Judicial Service 
Commission's private deliberations on judicial appointments — Such deliberations not 
forming part of record on review — Uniform Rules of Court, rule 53(1)(b). 



Review — Procedure — Record on review — Extent of record — Claim of 
confidentiality — Confidentiality considerations warranting non-disclosure of private 
deliberations on judicial appointments by Judicial Service Commission — Such 
deliberations not forming part of record on review — Uniform Rules of Court, rule 
53(1)(b). 
 
Uniform Rule 53(1)(b) provides for the 'record of . . . proceedings' in respect of which 
an application for review has been launched to be made available to the party 
seeking the review. Audio recordings of private deliberations on judicial 
appointments held in a closed session by the respondent, the Judicial Service 
Commission (the JSC) — in the execution of its mandate to advise the President of 
the Republic of South Africa on the appointment of judges under s 174(6) of the 
Constitution, and properly conducted in terms of the Judicial Service Commission 
Act 9 of 1994 and reg 3(j) made thereunder — did not form part of the record of its 
proceedings for the purposes of Uniform Rule 53(1)(b). 
The Supreme Court of Appeal so held in dismissing HSF's appeal against a High 
Court decision which had dismissed their interlocutory application for an order 
directing the JSC to deliver the full record of the proceedings sought to be reviewed, 
including the audio recording of the JSC's private deliberations after its interviews 
with judicial candidates.  
The main issue was whether the confidentiality considerations insulated the JSC's 
deliberations from disclosure under rule 53. The SCA held that the JSC was set 
apart from other administrative bodies by its unique features which provided 
sufficient safeguards against arbitrary and irrational decisions; and that to include the 
deliberations in the record of proceedings would undermine the JSC's constitutional 
and legislative imperatives by, inter alia, stifling the rigour and candour of the 
deliberations, deterring potential applicants, harming the dignity and privacy of 
candidates who applied with the expectation of confidentiality of the deliberations 
and would generally hamper effective judicial selection.  
 
EX PARTE MDYOGOLO 2017 (1) SA 432 (ECG) 
 
 
Attorney — Admission and enrolment — Application for — Criminal conviction — 
Approach to be taken by Law Society. 
 
In his application for admission as an attorney, applicant disclosed that in June 1994 
he had committed a robbery for which he had been convicted. He also explained that 
the robbery had had a political aim, and that he had applied for amnesty for it. 
Concerned about his explanation, the court had requested the applicant to 
supplement his papers, and had also asked the Cape Law Society to appear to give 
its view. The society had filed an affidavit endorsing the application but had not 
participated further in the proceedings. This had caused the court to request the 
Eastern Cape Society of Advocates to appear in its stead. 
The first issue was whether the applicant was a fit and proper person to be admitted 
as an attorney (s 15(1) of the Attorneys Act 53 of 1979). Held, that he was not, in 
that his explanation for the robbery in his court papers was a lie. 
The second issue was the approach that the society ought to have 
followed. Held, that it ought to have thoroughly considered the application, and to 
have then appeared in order to make submissions which could assist the court. 



Application dismissed 
FIRSTRAND BANK LTD v KRUGER AND OTHERS 2017 (1) SA 533 (GJ) 
 
Practice — Applications and motions — Unopposed motions — Affidavits — 
Requirement that deponent have personal knowledge of facts — Extent to which 
hearsay could be admitted — Unopposed application by credit grantor to enforce debt 
based on credit agreement to which National Credit Act 34 of 2005 applying — 
Persons from whom founding and supplementary affidavits required, and evidence 
required to be set out — Law of Evidence Amendment Act 45 of 1988, s 3(1)(c). 
Evidence — Hearsay — When admissible — In unopposed application by credit 
grantor to enforce debt based on credit agreement to which National Credit Act 34 of 
2005 applying — Persons from whom founding and supplementary affidavits required, 
and evidence required to be set out — Law of Evidence Amendment Act 45 of 1988, 
s 3(1)(c).  
 
This was an unopposed application, brought on long-form notice of motion, by a 
financial institution as credit provider against a defaulting credit receiver in relation to 
a credit agreement entered between the parties and subject to the National Credit 
Act 34 of 2005 (the NCA). The key issue to be addressed was whether the deponent 
to the founding affidavit had set out enough facts to demonstrate personal 
knowledge. In this case the only basis upon which the deponent was claiming 
personal knowledge was by virtue of the position he held of commercial recoveries 
manager; not that he had been involved in any attempt to recover the alleged debt or 
that he had accessed any of the bank's records. Information obtained from other 
individuals and on which he relied was not confirmed by affidavits attested to by 
those persons. The court addressed the impact of s 3(1)(c) of the Law of Evidence 
Amendment Act 45 of 1988, which sets out the circumstances in which hearsay 
evidence was admissible — the core base for the reception of what would otherwise 
constitute hearsay being the reliability and probative value of the evidence sought to 
be tendered (para [24]). In determining whether hearsay evidence should be 
admitted, the court found of assistance a body of case law dealing with summary 
judgment applications. That line of cases had come to accept that, where a person is 
in control of the relevant files and is directly involved in the matter at hand, whether 
having engaged the defendant directly or by correspondence without comeback, 
then that person qualifies to depose to an affidavit verifying the facts. The court 
concluded that an applicant credit grantor seeking judgment in an unopposed matter 
could rely on — 
   (a)   the evidence of a person who exercised custody and control of the documents 
in issue to introduce them into evidence through the founding affidavit: provided an 
allegation to such effect was made, or such a fact appeared from the contents of the 
affidavit as a whole, and provided the agreements were attached and alleged to be 
true copies. This would usually be a bank manager or an official holding the position 
of a recoveries manager; 
   (b)   the evidence of a person who had personal knowledge of the current status of 
the credit receiver's account by reason of having access to the account and being 
involved in the present management of the account or collection process, in respect 
of the allegations contained in the founding affidavit regarding the current 
outstanding balance. This would be subject to the terms of the agreement which 
might permit a certificate of indebtedness to constitute prima facie proof, provided it 
was signed by a designated official at the financial institution and provided further 



that the court was otherwise satisfied that such person would, in the ordinary course, 
have personally accessed the records, accounts and other relevant records of the 
respondent and provided the certificate was otherwise reliable; 
   (c)   the evidence of a person who positively attested that notice was properly sent 
to the respondent under either s 129(1) or s 86(10) of the NCA.  
Applying these principles the court found to be not in order the papers of the 
applicant, and requested supplementary affidavits from relevant persons. 
WINGATE-PEARSE v COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE 
2017 (1) SA 542 (SCA) 
 
Revenue — Income tax — Appeal — Against 'decision' of tax court — Interlocutory 
order not 'decision' and therefore not appealable — Tax Administration Act 28 of 2011, 
ss 129 and 133(1). 
 
The right to appeal from a decision of the tax court is dealt with in s 133(1) of the Tax 
Administration Act 28 of 2011 (the Act). It provides that '(t)he taxpayer or [the South 
African Revenue Service] may in the manner provided for in this Act appeal against 
a decision of the tax court under sections 129 and 130'. 
Section 130 of the Act deals with costs orders and had no bearing on this case — an 
appeal to the High Court against a tax court's interlocutory order on a point in limine 
raised by a taxpayer (concerning the onus of proof and the duty to commence 
leading evidence) in his tax-court appeal against a revised assessment. 
Therefore, whether the tax court's interlocutory order — the decision on the point in 
limine — was a 'decision' in terms of s 129 of the Act, was determinative of the issue 
of appealability; if not a 'decision' in terms s 129, the order was not appealable in 
terms of s 133(1). Upon examination of the section, the court held that it was not 
such a 'decision' because — 
   •   s 129(1) was a clear indication that the right of appeal may only arise once the 
appeal on the merits had been finalised; it was only concerned with an assessment 
or decision by the tax court that finally resolved the point in issue and not with 
decisions on interlocutory matters; and 
   •   s 129(2) (quoted at [8] below) was concerned with the decisions a tax court may 
make in considering an appeal, and conspicuously absent was any provision for the 
tax court's powers when dealing with an interlocutory matter. (Paragraphs [9] – [12] 
at 545E – 546D) 
 
CAPE TOWN CITY AND OTHERS v KOTZÉ 2017 (1) SA 593 (WCC) 
Evidence — Medical evidence — Second medical examination — Criteria to assist 
court in exercising its discretion to order — Uniform Rules of Court, rule 36(5). 
 
The City of Cape Town, the defendant in a damages claim, applied for an order that 
Mrs Kotzé, the plaintiff, attend a second medical examination (Uniform Rule of Court 
36(5)). The issue was whether the examination was 'necessary or desirable for the 
purpose of giving full information on matters relevant to the assessment of such 
damages' (see [44]). 
Held, that, in the exercise of its discretion to make the order, a court had to weigh 
inter alia the importance of the information sought from the examination, against the 
examination's likely effect on the examinee. If it were likely to be 'materially 
prejudicial' to the examinee, the order ought to be refused. 



Here, the balance was against ordering the examination. This as the information 
sought had already been established; the examination was an attempt by the 
applicant to obtain a more favourable opinion than its own expert had already 
provided; and because it would have an unduly oppressive effect on Mrs Kotze. 
Application accordingly dismissed. 
 
LAWYERS FOR HUMAN RIGHTS v MINISTER IN THE PRESIDENCY AND 
OTHERS 2017 (1) SA 645 (CC) 
 
Costs — Constitutional litigation — General costs rule in constitutional litigation 
— High Court's discretion to make adverse costs orders against private litigant so as 
to prevent abuse of process — Where High Court exercising its discretion judicially 
and on correct principle, no basis for interference therewith on appeal. 
 
This case concerned LHR's application for leave to appeal and its appeal in the 
Constitutional Court against an adverse High Court costs order made in its 
unsuccessful constitutional challenge to the manner in which a certain large-scale 
security operation was conducted. The High Court had considered the placing of the 
matter on the urgent roll as 'uncalled for and inappropriate' because LHR had 
launched the application some six weeks after the operation was completed and did 
so on an urgent basis, giving the state respondents less than a day to respond. LHR 
invoked the general rule (as stated in the Biowatch case) that costs should not be 
awarded against unsuccessful private litigants who seek to vindicate constitutional 
rights against state parties, unless the litigation was frivolous, vexatious, improperly 
motivated or other circumstances made it in the interests of justice to order costs. It 
contended that it was appropriate for it to have applied for urgent relief because the 
state respondents would not disavow the possibility of future operations, and that the 
costs order therefore flouted the general rule. 
The Constitutional Court granted leave to appeal (see para [12]) but would not 
uphold the appeal. It held that despite the constitutional nature of the application, the 
adverse costs order was triggered by the High Court's considered view that 
proceedings had been managed in an inappropriate way — it had exercised its 
discretion to make an order it deemed appropriate to protect its process. Unless it 
exercised that discretion unjudicially or on a wrong principle, there was no basis to 
interfere with such order on appeal. LHR however advanced no such basis, and the 
High Court's ire could not be regarded as unwarranted given the improper nature of 
the proceedings. The Biowatch principles should not be abused to avoid ordinary 
court process. A worthy cause or worthy motive cannot immunise a litigant from a 
judicially considered, discretionarily imposed adverse costs order.  
 
Fluxmans Incorporated v Levenson [2017] 1 All SA 313 (SCA)  

Prescription – Section 12 of the Prescription Act 68 of 1969 – Prescription shall 
commence to run as soon as the debt is due – A debt shall not be deemed to be due 
until the creditor has knowledge of the identity of the debtor and of the facts from which 
the debt arises: provided that a creditor shall be deemed to have such knowledge if 
he could have acquired it by exercising reasonable care – Knowledge that the relevant 
agreement did not comply with the peremptory provisions of the Contingency Fees 
Act 66 of 1997 is not a fact needed to complete cause of action – Prescription begins 



to run as soon as the creditor acquires knowledge of the minimum facts necessary to 
institute action. 
An application had been brought by the respondent against the appellant, a firm of 
attorneys, for an order declaring a contingency fees agreement concluded between 
them to be invalid, void and of no force and effect. It was common cause that the 
agreement did not comply with the requirements of the Contingency Fees Act 66 of 
1997. The respondent sought a declaration of invalidity in respect of the agreement. 
He also sought payment from the appellant of the amount by which he had allegedly 
been overreached. 

Denying that it had overreached the respondent or that the agreement was invalid, the 
appellant alleged that the respondent’s claim, if legally sustainable, has been 
extinguished by prescription. The High Court held that the respondent’s claim had not 
become prescribed, and referred the issue of the quantum for trial. It also declared the 
agreement invalid. The order that the respondent’s claim has not become prescribed 
was the sole aspect challenged on appeal. 

The respondent had instructed the appellant to institute action on his behalf for 
damages in respect of injuries sustained in a motor vehicle collision. The appellant 
accepted the instructions on a contingency fee basis. The claim was subsequently 
settled, and the terms of the settlement were made an order of court on 23 May 2008. 
In August 2008, the appellant sent him a statement of account reflecting his award of 
compensation. More than five years thereafter, on 9 April 2014, the respondent wrote 
a letter to the appellant in which he alleged that it had recently been brought to his 
attention that the contingency fees agreement entered into between him and the 
appellant in February 2006, did not comply with the provisions of the Act. The High 
Court found that the minimum facts necessary for the debt to have become due was 
the respondent’s knowledge that the agreement was unlawful and thus invalid – which 
knowledge he was accepted as having acquired only in 2014. 
Held – The question to be determined on appeal was therefore, whether the High 
Court correctly found that the respondent’s claim had not become prescribed. 

Section 12 of the Prescription Act 68 of 1969 provides that prescription shall 
commence to run as soon as the debt is due. If the debtor wilfully prevents the creditor 
from coming to know of the existence of the debt, prescription shall not commence to 
run until the creditor becomes aware of the existence of the debt. A debt shall not be 
deemed to be due until the creditor has knowledge of the identity of the debtor and of 
the facts from which the debt arises: provided that a creditor shall be deemed to have 
such knowledge if he could have acquired it by exercising reasonable care. 

Both the majority and minority views were that the High Court erred in its finding that 
the invalidity of the agreement was a factual and not a legal conclusion. 

In the majority judgment, the question for determination was identified as being 
whether before February 2014, the respondent had knowledge of the facts from which 
his claim arose. It was found that he did have knowledge of such facts. Immediately 
after he paid the fees to the appellant on 20 August 2008, the respondent knew all the 
facts even though he did not know the legal conclusion flowing from those facts. 
Knowledge that the relevant agreement did not comply with the provisions of the Act 
was not a fact which the respondent needed to acquire to complete a cause of action 
and was therefore not relevant to the running of prescription. Action should therefore 



have been instituted in August 2011 which was three years from the date on which the 
cause of action arose. When the respondent instituted these proceedings in July 2014, 
his claim had become prescribed. The High Court erred in dismissing the appellant’s 
special plea of prescription. The appeal, accordingly, succeeded. 
Nuance Investments (Pty) Ltd v Maghilda Investments (Pty) Ltd and others 
[2017] 1 All SA 401 (SCA) 
Prescription – Sale agreement – Invalidity of – Claim for repayment of purchase 
price – Whether claim had prescribed – Section 12(3) of the Prescription Act 68 of 
1969 provides that a debt shall not be deemed to be due until the creditor has 
knowledge of the identity of the debtor and of the facts from which the debt arises – 
provided that a creditor shall be deemed to have such knowledge if could have 
acquired it by exercising reasonable care. 

A proposed development of agricultural land gave rise to three agreements. The first 
was a sale agreement in terms of which the appellant (“Nuance”) purchased certain 
immovable property. The second was a development agreement in terms of which it 
was agreed that Nuance would undertake the proposed development in keeping with 
an agreed development structure. And the third agreement was a lease agreement 
between Nuance and the first respondent (“Maghilda”). 

Transfer of three of the portions of land was effected into Nuance’s name in May 2008 
after payment of R60m by Nuance to Maghilda and the second to fourth respondents 
(“Sanjont”). 

It was common cause that there was no compliance with the provisions of section 3 of 
the Subdivision of Agricultural Land Act 70 of 1970 before the sale and lease 
agreements were concluded in that the written ministerial consent prescribed 
in sections 3(d) and (e) had not been obtained. 

In May 2009, Maghilda and Sanjont accused Nuance of breach of the agreements in 
several respects and demanded that Nuance remedy the respective breaches within 
30 days after the date of the notice. Nuance took the view that due to the non-
compliance referred to above, the agreements (which were part of a single transaction) 
were null and void. It issued summons against the first to the seventh respondents in 
the High Court, claiming repayment of the amounts paid on the basis that the sale, 
lease and incidental development agreements were null and void from the outset, 
being in breach of section 3 of the Subdivision of Agricultural Land Act, alternatively 
that the sale agreement was invalid as it was in breach of the Alienation of Land Act 68 
of 1981. The action was subsequently withdrawn against the fourth and fifth 
respondents. In their plea, Maghilda and Sanjont averred that the sale agreement was 
both illegal and invalid, and simultaneously raised a special plea of prescription in 
terms of section 11(d) read with section 12(3) of the Prescription Act 68 of 1969. They 
contended that any action based on the voidness and the illegality of the sale 
agreement and the incidental development agreement ought to have been brought by 
no later than 20 November 2010, and that in respect of the lease agreement, by no 
later than 14 January 2011. In the alternative, they alleged that in the event that the 
court found that prescription arose when the payments were made, ie on 13 May 2008, 
then the action ought to have been instituted by no later than 12 May 2011. They also 
filed a counterclaim alleging that by virtue of the fact that no legal consequences 
flowed from the void sale agreement, they remained owners of the portions of land 
already transferred and the Register of Deeds fell to be rectified. The High Court 



upheld the plea of prescription and dismissed Nuance’s claim for repayment. He also 
upheld the counterclaim and ordered rectification of the Deeds of Transfer. The effect 
of the order was that Maghilda and Sanjont would retain the amount of R60 million 
and that the land would also be re-registered in their name. That led to the present 
appeal. 

Held – Maghilda and Sanjont bore the onus to prove that the claim had prescribed. 

Section 12(3) of the Prescription Act 68 of 1969 provides that a debt shall not be 
deemed to be due until the creditor has knowledge of the identity of the debtor and of 
the facts from which the debt arises – provided that a creditor shall be deemed to have 
such knowledge if could have acquired it by exercising reasonable care. In order to 
meet the requirements of section 12(3), Maghilda and Sanjont had to show the facts 
that Nuance was required to have knowledge before prescription could commence 
running. They also had to prove that Nuance knew those facts before the date on 
which prescription was alleged to have commenced running. The facts that must have 
been known were those that were material to the debt. There was no evidence at all 
that Nuance knew that Maghilda and Sanjont had failed to obtain the ministerial 
consent. Time begins to run against the creditor when it has the minimum facts that 
are necessary to institute action. The running of prescription is not postponed until a 
creditor becomes aware of the full extent of its legal rights. Knowledge is not confined 
to the mental state of awareness of facts that is produced by personally witnessing or 
participating in events, or by being the direct recipient of first-hand evidence about 
them. It extends to a conviction or belief that is engendered by or inferred from 
attendant circumstances. On the other hand, mere suspicion not amounting to 
conviction or belief justifiably inferred from attendant circumstances does not amount 
to knowledge. It was thus accepted that until the lack of the ministerial consent for the 
sale was mentioned for the first time in a letter dated 23 June 2009 from Nuance’s 
attorneys, all the parties were under the impression that the agreements were valid. 

The next question was whether Nuance could, by the exercise of reasonable care, 
have known that the ministerial consent had not been obtained before the agreements 
were signed. Reasonable care for the purposes of section 12(3) of the Prescription 
Act is not measured by the objective standard of the hypothetical reasonable or 
prudent person but by the more subjective standard of a reasonable person with the 
creditor’s characteristics. It could not be found that Nuance could have done anything 
more than it had in the circumstances. The special plea of prescription was dismissed. 

The Court also dismissed the first to fourth defendants’ counterclaim. The 
counterclaim was based on the proposition that ownership of the three properties did 
not in law pass to Nuance, despite the registration of transfer thereof to its name. The 
court pointed out that ownership passes on registration if there is a real agreement 
and intention to transfer and receive ownership. It was clear from the evidence that 
real agreements existed in respect of the three properties. What Maghilda and Sanjont 
had to show in order to succeed in their counterclaim was that there was a defect in 
the real agreements. That they failed to do. 

The appeal was upheld with costs. 

 



Rhodes University v Student Representative Council of Rhodes University and 
others (Concerned Staff at Rhodes University as Interveners) [2017] 1 All SA 
617 (ECG) 

Interdict – Final relief – Requirements – Requirements for a final interdict are a clear 
right; injury actually committed or reasonably apprehended; and no other suitable 
alternative remedy. 

Motion proceedings – Nature of – Not designed to resolve factual disputes – Where, 
in motion proceedings, disputes of fact arise on the affidavits, a final order can be 
granted only if the facts averred in applicant’s affidavits, which have been admitted by 
the respondent, together with the facts alleged by the latter, justify such order. 

Constitutional law – Right to assemble and protest – Section 17 of the Constitution 
guarantees the right to peacefully and unarmed, assemble, demonstrate, picket and 
present petitions – Rights must be exercised in a manner that respects and protects 
the foundational value of human dignity of other people and the rights of others 
enjoyed under the Constitution – Unlawful activities fall beyond the protection 
of section 17. 

The applicant university obtained an interim interdict against the respondents, arising 
from what the university described as unlawful protest action. The relief sought 
included preventing the respondents from participating in, encouraging, facilitating 
and/or promoting any unlawful activities on the applicant’s campus. The university set 
out a number of incidents in which a mob headed up by the fourth and fifth respondents 
caused damage to university property, blocked access and free movement on 
campus, disrupted lectures and assaulted students. 

Following the fourth, fifth and sixth respondents’ filing of a notice of intention to oppose 
the application, a group of the university staff filed a notice of motion asking for leave 
to intervene in the main application and seeking the discharge of the interim interdict. 
They stated that their interest in the proceedings arose from the vagueness and 
broadness of the interim interdict and alleged that it could be used to threaten staff 
who were engaging with students on their concerns regarding rape and gender-based 
violence at the university and the protest action that they embarked upon to challenge 
such violence. The intervening staff did not join issue factually, but concentrated on 
the legal question as to whether the interdict was constitutional and lawful on the 
grounds of vagueness, infringement on the right to protest, freedom of expression, 
academic freedom and the absence of any prior attempt to meaningfully engage with 
the protesters spearheading the complaints. According to the intervening staff, the 
concept of engagement was such that the university ought to have engaged with both 
students and the lecturers, and ought to have done so before seeking an interdict. The 
intervening staff argued that the right to freedom of expression, and the right to 
academic freedom and particularly to crucial rights in this matter were interrelated with 
the right to protest, and that the university wished to unjustifiably limit these rights 
seeking to restrain any action by any person which action it considered unlawful. 

The fourth, fifth and sixth respondents essentially contended that the breadth of the 
relief sought in the interdict was an attempt by the university to lay the basis for policing 
its own student body. They also denied any unlawful activity on each of their parts or 
having associated themselves therewith. 



Held – The requirements for a final interdict are a clear right; injury actually committed 
or reasonably apprehended; and no other suitable alternative remedy. 

Motion proceedings are not designed to resolve factual disputes. Unless concerned 
with interim relief, such applications are all about the resolution of legal issues based 
on common cause facts. Where, in motion proceedings, disputes of fact arise on the 
affidavits, a final order can be granted only if the facts averred in applicant’s affidavits, 
which have been admitted by the respondent, together with the facts alleged by the 
latter, justify such order. 

The Court recognised that the university had clear rights which it was entitled to 
protect. It was also accepted that there was an infringement of rights, actual or 
apprehended, and at the time the interdict was sought a very real apprehension that 
that might be repeated. 

Section 17 of the Constitution guarantees the right to “peacefully and unarmed” 
assemble, demonstrate, picket and present petitions. Mass protest continues to be an 
important form of political engagement and is an essential role player in any liberal 
democracy. Meaningful dialogue may well require the collective efforts of 
demonstrators, picketers and protesters. Crowd action albeit loud, noisy and disruptive 
is a direct expression of popular opinion, and is protected in section 17 of the 
Constitution. However, the exercise of the relevant rights is subject to constitutional 
regulation. In the present case, the right to demonstrate was limited by the fact that it 
had to be exercised peacefully and unarmed. The rights had to be exercised in a 
manner that respected and protected the foundational value of human dignity of other 
people and the rights of others enjoyed under the Constitution. The kidnapping of 
students from their residence, their being held in the midst of a crowd for some 
considerable period, the barricading of roads and destroying of university property 
were unlawful activities beyond the protection of section 17. The Court was satisfied 
that there was no reasonable alternative adequate remedy in the absence of any 
undertaking that the unlawful conduct would not be further pursued. 

The Court then turned to consider the direct involvement of each of the fourth, fifth and 
sixth respondents. It was concluded that the said respondents were involved to a 
greater or lesser extent in the unlawful conduct. There was however, some merit in 
the respondents complaining that the order was unduly broad. The Court’s order 
therefore curtailed the scope of the order originally sought in the notice of motion. The 
application for an interdict was thus granted. 

 
Nedbank Limited v Blue Sands Trading 537 CC and others 
[2016] JOL 35178 (KZD) 

Court orders-Property – Execution against – Primary residence of debtor – Court’s 
discretion 

The applicant sought an order declaring the immovable property of the first respondent 
specially executable, and authorising the Registrar of the Court be to issue a writ of 
execution to attach the said property. The application brought against the respondent’s 
stemmed from the hypothecation of the immovable property in terms of a mortgage 
bond on 15 November 2011, in favour of the applicant, as security for the first 
respondent’s obligations as surety for money lent and advanced to an entity called 



DDK Systems. In addition, the applicant lent and advanced certain monies to the first 
respondent, for which second and third respondents stood surety. 

Attempts by the applicant to execute against the first respondent came to naught, 
leaving the applicant with no alternative but to proceed against the second and third 
respondents in their capacity as sureties for the obligations of the first respondent. The 
immovable property in question was the family residence of the second and third 
respondents, but the applicant submitted that if the immovable property in question 
was declared specially executable in terms of rule 46 and disposed of in satisfaction 
of the judgment debt, the first and second respondent’s constitutional right to housing 
would not be adversely affected. The sale of the immovable property would be 
sufficient to satisfy the judgment as well as leave the with second and third 
respondents with a surplus of approximately R3m, enabling them and their family to 
acquire another home. 

Held that despite default judgment having been granted against them, the second and 
third respondents had done nothing to liquidate the judgment debt. Before the present 
court, the respondents argued that even though the notice to defend had been filed 
outside of the time periods prescribed by the rules of court, the rules permitted late 
filing. The court held that the respondents’ reliance on rule 19(5) was misplaced. The 
rule permits a defendant to file a notice to defend even outside of the period 
prescribed, but that may be allowed any time before default judgment has been 
granted. In the present default judgment had already been granted, rendering any 
other court unable to deal with the merits of the monetary claim. 

The application required the respondents to place facts before the court as to why it 
would not be just and equitable to grant an order declaring the immovable property 
specially executable. 

The primary issue before the Court was whether the respondents had discharged the 
evidentiary burden on them to show why execution against immovable property would 
infringe their right to adequate housing. 

Rule 46(1) required the court to consider all relevant circumstances before an order 
may be made declaring a primary residence of a debtor to be specially executable. 
The respondents had placed various factors before the court as to why their property 
should not be declared executable. The issue of their payment history, particularly 
after default judgement had been granted, was a factor that weighed heavily with the 
court. Counsel was therefore requested to file further submissions dealing with the 
issue of whether the court should suspend the execution of an order, if it were inclined 
to declare the property specially executable. In terms of rule 45A, a court may suspend 
the execution of any order for such period as it may deem fit. The discretion is a wide 
one and must be exercised judicially. In considering whether to stay an order for 
execution, the court would have to be satisfied that an injustice would otherwise be 
done. The Court found no basis for the exercise of its discretion in favour of suspension 
of the order. 

The relief sought by the applicant was granted. 
 

Harilal v Rajman and others [2017] JOL 37425 (KZD) 



Motion proceedings – Disputes of fact – Relief should only be granted in motion 
proceedings when the facts set out in the applicant's affidavit are admitted and in their 
totality those put up by the respondents permit the grant of such an order – A litigant 
who anticipates or knows that there is likely to be a dispute of fact and who 
nonetheless proceeds by way of motion proceedings runs the real risk that a court, in 
the exercise of its discretion, may dismiss the application with costs – 

Company law – Application for winding up of company – Just and equitable principle 
– Applicant not alleging that the business of the company was carried out or conducted 
in a manner that was oppressive or unfairly prejudicial or that it unfairly disregarded 
her interests, or that the powers of the directors were being exercised in a manner that 
was oppressive or unfairly prejudicial or unfairly disregarded her interests – Court 
could not find that it was just and equitable to wind up the company 

In terms of section 163 of the Companies 71 of 2008, the applicant sought an order 
directing the first to fourth respondents to purchase her shareholding and loan 
account in the fifth respondent. She had obtained her shareholding in the fifth 
respondent from her husband, who transferred his shareholding to her. When her 
husband resigned as director, the applicant was appointed in his place. There was no 
evidence that she had ever preformed any duties as director. In fact, her husband’s 
resignation and his transfer of his shareholding to her was due to the fact that after he 
was convicted of tax evasion, her husband was no longer allowed to act as director. 
However, he continued to work for the fifth respondent but was then styled as its 
marketing manager. He attended the shareholders meeting on behalf of the applicant 
in terms of a proxy. Later, according to the respondents, he signed an agreement to 
transfer his shares to the first to fourth respondents. The respondents therefore took 
the stance in the papers that the applicant did not have the requisite locus standi to 
bring the application because she was not at that stage a shareholder. 

The shareholders agreement contained an elaborate procedure for the disposition of 
the respective shareholding. 

Held that the first issue for determination by the court was whether the applicant had 
the necessary locus standi to bring the application. That in turn depended on the 
validity of the transfer of shares made by her husband. Despite the dispute of fact 
relating to the applicant's locus standi, the Court assumed that she had the 
necessary locus standi without deciding the issue, given the conclusion to which it 
arrived. 

The applicant bore the onus of proving that the respondents had repudiated the 
shareholders agreement as alleged by her. The Court had to look at the nature of the 
shareholders agreement, the claim made by the applicant and of course whether the 
respondents intended to cancel the shareholders agreement and the import 
of the shareholders agreement. Shareholders who have struck a bargain to use the 
procedures provided in a shareholders agreement should as a rule be encouraged to 
comply with such procedures. The applicant’s explanation for her not complying with 
the shareholder agreement was that the fifth respondent's auditor had aligned himself 
with the respondents in determining the price of the shares. The Court held that if that 
were the case, the applicant would be entitled to thereafter refer that issue to 
arbitration in terms of the agreement. It was therefore held that it would be improper 
to permit the applicant to simply brush the shareholder agreement aside by vague and 



general statements that the agreement had been repudiated and that its auditor was 
biased without putting up any evidence to that effect. 

The Court then turned to consider the alternative relief sought, in the form of an 
application for winding up of the fifth respondent based on the just and equitable 
principle. In order to succeed under section 163 of the Companies Act, the applicant 
had to allege and prove that an act or omission of the company or a shareholder had 
resulted in oppression or unfair prejudice or that it had unfairly disregarded her 
interests. The applicant had not alleged that the business of the fifth respondent was 
carried out or conducted in a manner that was oppressive or unfairly prejudicial or that 
it unfairly disregarded her interests. She had not relied on a claim that the powers of 
the directors were being exercised in a manner that was oppressive or unfairly 
prejudicial or unfairly disregarded her interests. The Court could consequently not find 
that it was just and equitable to wind up the fifth respondent. 

There were several disputes of fact which could not be resolved on the 
papers. However the applicant for the main put up bare denials without seeking to deal 
with any of the serious allegations directed against her husband and herself. She 
was content to suggest that the disputes should simply be referred to oral 
evidence. That was not the proper approach. Relief should only be granted in motion 
proceedings when the facts set out in the applicant's affidavit are admitted and in 
their totality those put up by the respondents permit the grant of such an order. A 
litigant who therefore anticipates or knows that there is likely to be a dispute of fact 
and who nonetheless proceeds by way of motion proceedings runs the real risk that a 
court, in the exercise of its discretion, particularly if there is suspicion about that party's 
version, may dismiss the application with costs. The court held that this was not a 
proper case to refer to trial for the hearing of oral evidence. The application was 
accordingly dismissed with costs. 
 

Nel NO obo Jumba v Macbeth Attorneys Incorporated and others [2016] JOL 
36999 (GP) 

Interim interdict – Locus standi – Quasi-vindicatory action 

Reasons were provided for an order in terms of which the first respondent was required 
to pay into the trust account of the applicant’s attorneys, moneys received from the 
Road Accident Fund (RAF) on behalf of a person injured in a car accident (the patient). 
The first respondent was further ordered to deliver to the applicant's attorneys certain 
documents relating to the estate of the patient. 

Held that the respondents raised several points in limine, the first of which was that 
the patient was incapable of giving instructions to institute the proceedings to appoint 
the applicant as a curator ad litem in terms of rule 57(1) of the Uniform Rules of the 
Court, and therefore the applicant lacked locus standi in the matter. The Court held 
that the locus standi point raised by the respondents had no merit and stood to be 
dismissed. The patient was never declared insane but was rather declared to be 
incapacitated from dealing with her financial and legal affairs, her ability to make the 
instruction in question was therefore not placed in doubt. 

The relief sought in the main application was quasi-vindicatory in nature. Setting out 
the approach to adopt when considering an interim interdict pending further litigation, 
the Court stated that in exercising its discretion the court weighs, inter alia, the 



prejudice to the applicant, if the interdict is withheld, against the prejudice to the 
respondent if it is granted. This is sometimes called the balance of convenience. 

The evidence supported the allegation that there appeared to be both 
maladministration and misappropriation of the funds of the patient by the respondents. 
That concern led to the application succeeding. 
 
G4S CASH SOLUTIONS (SA) (PTY) LTD v ZANDSPRUIT CASH & CARRY (PTY) 
LTD AND ANOTHER 2017 (2) SA 24 (SCA)  
 
Prescription — Time-limitation clause — Services contract time-barring action for 
damages by consumer — Clause may be interpreted to exclude delictual claims. 
 
G4S, a security firm, and Zandspruit, a supermarket, concluded a written contract 
under which G4S would collect money from Zandspruit and then store it. Clause 9.1 
provided that G4S would not be liable for any damages suffered by Zandspruit in 
connection with the provision of security services unless they resulted from gross 
negligence or theft by G4S employees. Clause 9.9 provided that Zandspruit would 
immediately notify G4S if it discovered a loss; that the notification had to be 
confirmed in writing within 24 hours; and that G4S would not be liable for any claim 
unless written notice of the claim was given within three months and summons 
issued and served within 12 months from the date of the event giving rise to such 
claim. 
In April 2010 and March 2011 thieves pretending to be G4S employees stoleR265 
000 and R672 000 from Zandspruit. In June 2012 — more than 12 months later — 
Zandspruit, relying on breach of duty of care, instituted action against G4S. 
Zandspruit alleged that G4S had negligently failed to put in place the security 
procedures necessary to avoid its loss (see [7]). It was common cause that this was 
a delictual claim for the loss suffered by Zandspruit as a consequence of the theft, 
caused by the alleged negligent or reckless conduct of G4S (see [11]). 
G4S raised a special plea — separately adjudicated in the Johannesburg High Court 
— in which it defended the action on the ground that the claims were time-barred by 
virtue of clause 9.9. Zandspruit argued that since the claims were based not on the 
agreement but on delict, they were not affected by the time limitation in clause 9.9. 
No evidence was led apart from the agreement itself. The High Court held that 
clause 9.9 did not apply to delictual claims and that Zandspruit's claim was not time-
barred, and a full bench agreed on appeal. In a further appeal to the Supreme Court 
of Appeal — 
Held 
A party bearing an onus in a dispute over the interpretation of a contract should keep 
in mind that a bare linguistic interpretation of the contract, without evidence about the 
factual matrix in which the contract was concluded or the subsequent conduct of the 
parties, might not suffice to discharge it (see [12] – [13]). Since neither party led 
evidence at the trial, the court had only the agreement itself to determine whether the 
parties intended including delictual claims within the ambit of clause 9.9 (see [13]). 
Turning to the wording of the agreement, clause 9.1 clearly intended to convey that 
the loss or damage in respect of which G4S wished to restrict liability was a loss or 
damage suffered by Zandspruit pursuant to or during the provision of services by 
G4S (see [14]). And this construction was fortified by the wording of other clauses in 
the agreement, all of which indicated that the parties did not intend that clause 9.9 



should cover delictual claims which, like those in in Zandspruit's particulars, did not 
arise in connection with the provision of services by G4S (see [15] – [16]). Since it 
would have been easy for G4S to have drafted the agreement so that the time 
limitation in clause 9.9 included such claims, its failure to do so justified the inference 
that the parties did not intend it to encompass Zandspruit's claims (see [16], [23]). 
For these reasons G4S had failed to discharge the onus of proving its special 
defence (see [24]). Appeal dismissed (see [26]).  
The court was at pains to point out it was not asked to deal with the competence of a 
delictual claim in the circumstances of the case (which was questionable in view of 
the contractual relationship between the parties), but with whether such a claim — 
good, bad or indifferent — was time-barred by clause 9.9. 
 
MBELE v ROAD ACCIDENT FUND 2017 (2) SA 34 (SCA) 
 
Prescription — Extinctive prescription — Road Accident claim — Claim including claim 
for future medical expenses — Claim lodged within three-year period specified in s 
23(1) of Road Accident Fund Act 56 of 1996 — Five-year period stipulated in s 23(3) 
thereafter applicable to entire claim, including claims covered by s 17(4)(a) 
undertaking in respect of future medical expenses — Cause of action complete, and 
five-year prescription period in s 23(3) beginning to run, once all medical costs covered 
by undertaking incurred — Prescription Act 68 of 1969 irrelevant. 
 
The appellant, Mr Mbele, was injured in a car accident on 7 July 2006.He instituted 
proceedings against the Road Accident Fund under s 17(1) of the Road Accident 
Fund Act 56 of 1996. The summons was lodged within three years as required by s 
23(1). The claim was subsequently settled and made an order of court in April 2009. 
Prior to the conclusion of the settlement, on 23 October 2008, the RAF had issued 
an undertaking (the undertaking) under s 17(4)(a)(i) to compensate Mr Mbele for 
future medical expenses, after they were incurred and upon proof. 
Section 23(3) since 2005 provided that 'no claim which has been lodged in terms 
of section 17(4)(a) or 24 shall prescribe before the expiry of a period of five years 
from the date on which the cause of action arose' [own emphasis]. Before the 2005 
amendment s 23(3) did not mention s 17(4)(a). 
In October 2010 Mr Mbele demanded payment of medical expenses already incurred 
(the expenses claim), but the RAF refused to pay. On 9 April 2013 Mr Mbele issued 
summons, to which the RAF responded with a special plea of prescription. The RAF 
contended that the expenses claim, being a new cause of action in contract, had 
prescribed under s 11(d) of the Prescription Act 68 of 1969 since more than three 
years had passed since the expenses were originally incurred, which was around 
June 2009. Mr Mbele's positionwas that prescription was not applicable to claims 
lodged in terms of the undertaking. He argued that the undertaking did not create a 
new and independent contractual obligation based on a different cause of action, 
and that for the purposes of prescription, the provisions of the RAF Act as it 
appeared prior to its amendment were applicable. 
The High Court hearing the special plea agreed with the RAF and upheld it. On 
appeal to the Supreme Court of Appeal the RAF submitted that since s 23(3) of the 
RAF Act did not before its amendment specify undertakings and was limited to s 
17(1) claims, the applicable prescription period was provided for in s 11(d) of the 
Prescription Act. 
Held 



Although the claim for future medical expenses was an integral part of a third-party 
claim, the effect of the RAF's election to furnish a s 17(4)(a) undertaking was that 
payment of these costs only fell due after they were incurred (see [20]). The 
subsequent amendment of s 23(3) to include a reference to s 17(4)(a) confirmed the 
position that prescription in respect of claims for payment of medical expenses, 
covered by the terms of anundertaking, only intervened five years from the date on 
which the cause of action arose (see [21]). Since in Mr Mbele's case, hospital and 
medical expenses were incurred in June 2009 and summons issued on 9 April 2013, 
within the five-year period specified by s 23(3), his claim did not prescribe. The 
Prescription Act was not relevant. 
 
MONYETLA PROPERTY HOLDINGS (PTY) LTD v IMM GRADUATE SCHOOL OF 
MARKETING (PTY) LTD AND ANOTHER 2017 (2) SA 42 (SCA) 
 
Lease — Cancellation — Action for damages by landlord due to breach by tenant — 
Prescription of claim — Tenant remaining in occupation and continuing to pay rental 
under clause in lease that obliged it to do so if cancellation disputed — Landlord's 
claim arising on cancellation and prescription running from that date — Landlord's 
claim having prescribed despite tenant's continued occupation of premises. 
Prescription — Extinctive prescription — Commencement — When debt due — 
Landlord suing for moneys due under cancelled lease — Tenant remaining in 
occupation of premises until leave to appeal refused — Landlord instituting claim for 
damages more than three years after date of cancellation of lease — On date of 
cancellation, everything having happened which would entitle lessor to institute action 
and to obtain judgment — Debt due on date of cancellation — Claim prescribed — 
Prescription Act 68 of 1969,s 11 and s 12. 
 
Arising out of the breach of an agreement of lease between the appellant, M, as 
landlord and the first respondent, I, as tenant (the second respondent having bound 
himself as surety and co-principal debtor for the obligations of I), M exercised its right 
under the lease to cancel it, which happened on 6 March 2009.disputed the validity 
of the cancellation and refused to vacate the premises. M instituted eviction 
proceedings in a High Court in October 2009. M also sought payment by both 
respondents not only of the sum of R2,06 million due at date of cancellation of the 
lease but also of a further amount of R750 000 due under the lease in respect of I's 
occupation of the leased premises from April 2009 to September 2009. I's defence to 
the claim was that the lease had been unlawfully cancelled, but the High Court 
concluded otherwise and granted M the relief it had sought, remained in occupation 
of the leased premises while it unsuccessfully sought leave to appeal to the 
Supreme Court of Appeal (the SCA) and the Constitutional Court. vacated the 
premises on 30 April 2010. In April 2010M instituted further motion proceedings in 
the High Court in which it claimed further amounts due in terms of the lease relating 
to the period October 2009 to April 2010. The respondents eventually conceded 
liability on this claim and entered into a written settlement of the dispute in 
September 2010 and this settlement was made an order of court. On 16 March 
2012, M instituted an action in the High Court in which it claimed damages from the 
respondents allegedly suffered due to I's breach of the lease and its resultant 
cancellation. The respondents raised two special pleas to this claim: first, that the 
claim had prescribed, and second, relying on the so-called 'once and for all' principle, 
that M was precluded from recovering its alleged damages because the loss ought to 



have been claimed in previous proceedings between the parties. The High Court 
upheld both special pleas and dismissed M's claim. In an appeal to the SCA the 
respondents abandoned any reliance on the second special plea based on the 'once 
and for all' rule. As to the special pleas based on prescription, it was the 
respondents' contention that M's claim had arisen on the date of cancellation of the 
agreement on 6 March 2009, that the summons in the present action had been 
served more than three years later on 19 March 2012, and that the claim for 
damages flowing from that breach had therefore prescribed under s 11 of the 
Prescription Act 68 of 1969.M contended, however, that the damages claimed in the 
present action related to the period after had vacated the premises; at the earliest 
those damages only became 'due' as contemplated in s 12 of the Prescription Act on 
30 April 2010 when vacated the premises as, until then, was bound to pay for its 
occupation in terms of the lease; consequently all the facta probanda necessary for a 
complete cause of action were not present until the property had been vacated; 
therefore no damages for breach of the lease were due before 30 April 2010, and as 
action had been instituted within three years of that date, the claim had not 
prescribed. 
Held 
M's claim was founded on a breach of the lease, and the general rule was that where 
one party breached a contract, the other could claim damages to place it in the 
position it would have been had the contract been properly performed (see [16]). A 
lease, once cancelled, came to an end, and there was nothing thereafter that would 
prevent the landlord from immediately instituting action to place itself in the position it 
would have been had the lease not been cancelled (see [17]). The landlord's 
damages amounted tothe diminution of its estate caused by the breach and 
cancellation, and such loss would have been suffered whether the tenant vacated or 
remained in occupation, and constituted a debt 'immediately claimable' (see [17]). 
The fact that remained in occupation did not mean that the loss claimed by M was 
not suffered on cancellation, even though it related to the period after eventually 
vacated (see [18]). To hold otherwise would confuse the right to claim loss that has 
been suffered with what was required to prove the amount thereof (see [18]). 
The damages that were the subject of the present claim were due and payable as at 
the date of cancellation. On that date everything had happened which would have 
entitled M to institute action and to obtain judgment in respect of the period for which 
the damages presently being claimed were calculated. The debt sued upon was 
therefore due (see [19]). Since action was instituted more than three years after the 
debt sued upon had become due, the special plea of prescription was correctly 
upheld in the court a quo. Appeal dismissed. 
 
BOTHA v ROAD ACCIDENT FUND 2017 (2) SA 50 (SCA)  
 
Practice — Judgments and orders — Rescission — Grounds — Mistake — Parties 
settling claim for damages on strength of erroneous representation of fact by plaintiff's 
attorney — Settlement made order of court — Plaintiff, relying on his attorney's 
mistake, seeking rescission of order — Defendant's acceptance of plaintiff's 
misrepresentation reasonable — Plaintiff not entitled to rely on it to invalidate order 
incorporating settlement. 
Contract — Consensus — Mistake — Unilateral error — Mistake of fact by A 
misleading B, resulting in conclusion of contract — B's acceptance of A's 



misrepresentation reasonable — A not entitled to rely on own mistake to avoid 
contract. 
 
Mr Botha and his wife were seriously injured in a motorcycle accident. They 
instituted separate High Court damages actions against the Road Accident Fund (the 
RAF), which defended both claims. The cases came to trial in the Gauteng Division, 
Pretoria, on the same date. The RAF conceded liability for any damages Mr Botha 
and his wife were able to prove. Mr Botha and the RAF then entered into 
negotiations in regard to Mr Botha's claim. The RAF agreed to pay him R1,2 
million * for his past medical expenses and general damages, and provided him with 
an undertaking in respect of his future medical and hospital expenses. The 
agreement was embodied in the order of the High Court. Later, Mr Botha's attorneys 
realised that the R237 000 the RAF had paid for his past medical expenses was just 
a portion of his actual expenses, which in fact totalled R784 000. The attorneys 
discovered that source documents relating to certain expenses incurred in respect of 
Mr Botha's hospital and medical expenses had been put in his wife's file and were 
not presented to the RAF when the settlement was negotiated. Relying on rule 
42(1)(c), Mr Botha's attorneys argued that the court order had to be rescinded or 
varied because it embodied a settlement that was voided by 'a mistake common to 
the parties'. The application was opposed by the RAF on the ground that the 
attorneys had misrepresented the facts on which the settlement was rendered. The 
High Court dismissed the application. In an appeal to the Supreme Court of Appeal 
— 
Held 
To get relief under rule 42(1)(c), Mr Botha had to show that the settlement was 
concluded as a result of a 'common mistake' (between him and the RAF) as to the 
correct facts (see [8]). The present error, however, was best described as a 
'unilateral mistake' because it was made by Mr Botha's attorney who, through his 
misrepresentation, induced the RAF to contract on the terms it did. And this 
difference was fatal to Mr Botha's claim (see [9]). Under the reliance theory, if there 
is a material mistake by one party to a contract and therefore no actual consensus, 
the contract will be valid if the other party reasonably relied on the impression that 
there was consensus (see [10]). Here it was not suggested that a reasonable man 
would not have accepted the facts presented to the RAF, or that a reasonable man 
would have realised that there was a real possibility of a mistake in the amount of 
expenses Mr Botha's attorneys requested to be paid (see [11]). Mr Botha's 
misrepresentation misled the RAF, and he could not rely on his own mistake to avoid 
a contract which was solely his fault (see [11]). While the court had a discretion 
whether or not to grant an application for rescission under rule 42(1), where, as in 
the present case, the court's order recorded the terms of a valid settlement 
agreement, there was no room for the court to do so. Appeal dismissed. 
 
KENTON-ON-SEA RATEPAYERS ASSOCIATION AND OTHERS v NDLAMBE 
LOCAL MUNICIPALITY AND OTHERS 2017 (2) SA 86 (ECG) 
 
Contempt of court — Disobedience of court order — What constitutes — Whether, if 
non-compliance with court order remedied before hearing, court may make finding of 
contempt — Wilful and mala fide non-compliance with court order at any time sufficient 
for finding of contempt. 



Local authority — Powers and duties — Local municipality — Air pollution control, 
refuse removal, refuse dumps and sold waste disposal — Nature of obligations 
imposed — Appropriate relief for failure to perform — Constitution, schedule C part 
and sch 5 Part B. 
Local authority — Officers — Responsibility for compliance with court order — 
Statutory provisions relating to municipalities making it clear that municipal manager 
designated official with responsibility for overseeing implementation of court orders 
against municipality. 
Among the relief the applicants sought in this case were orders — 
(a)   that the first respondent local municipality, either alone or together with its 
municipal manager and executive mayor, be held in contempt for non-compliance 
with an interdict (made under a different case number) to implement measures 
improving sewage reticulation; and (b)   compelling the respondent local and district 
municipalities to implement measures to deal with the collection and confinement of 
waste, and with air pollution emanating from burning waste at the municipal waste 
dumpsite, together with a structural interdict relating to interim and final steps to be 
taken regarding the closure of the current site and the commissioning of a new site. 
The main issues raised were — 
   •   with regard to (a), which municipal official was responsible for implementing 
court orders; whether such official had acted mala fide and was in wilful default; and 
the relevance of the fact that non-compliance with the order had been remedied by 
the time this application was heard; and 
   •   with regard to (b), the nature of municipal obligations in respect of air pollution 
and solid waste disposal sites; and the appropriateness of a structural interdict in the 
circumstances. (See [96] and [98] for a definition and an explanation of structural 
interdicts/ supervisory orders.) 
Held as to (a) 
In contravention of the order, on occasion sewage was observed spilling over the top 
of the conservancy tank into the coastal wetlands. The explanation for this was 
inadequate. Statutory provisions relating to municipalities made it clear that the 
municipal manager was the official with responsibility for overseeing implementation 
of court orders against the municipality. There was more than sufficient on the 
affidavits in this matter to establish that the local municipality and the municipal 
manager received notice and had knowledge of the order, and to reach the 
conclusion that the failure to comply with the order was beyond a reasonable doubt 
wilful and mala fide. 
Once a party to any proceedings had shown that there was at any given time wilful 
and mala fide non-compliance with a court order, a finding of contempt of court could 
be made, although that non-compliance was remedied.  
Held as to (b) 
Section 38 of the Constitution authorised applicants to 'approach a competent court, 
alleging that a right in the Bill of Rights had been infringed, and the court may grant 
appropriate relief'. A structural/supervisory interdict was an appropriate remedy when 
a breach of the Constitution was alleged and proved. (Paragraphs [18] and [95] at 
92F and 114I/J – 115A.)  
Here the relief was founded on the fundamental right (in s 24 of the Constitution) to 
an environment 'not harmful to their health or well-being and to have the environment 
protected . . .'. This was significant because it affected the nature of the relief that 
could be granted, given the principle of separation of powers. (Paragraph [16] at 
91G.) 



The local municipality's constitutional responsibility for managing air pollution, refuse 
dumps and solid waste disposal arose from its inclusion in the functional areas 
assigned to local government as provided for in s 156(4) of the Constitution and 
listed in sch 4 part and sch 5 part B, and read with ss 83 and 84 of the Local 
Government: Municipal Structures Act 117 of 1998 which divides this responsibility 
between local and district municipalities. 
Also, the municipality had an obligation to provide basic services. These functions 
intersected directly with the socioeconomic rights of residents — the provision of 
waste removal and waste management at a suitable dumpsite being required on a 
daily basis to meet the necessities of life. This had obvious consequences for the 
kind of relief which may be granted. A proper case had been made out for the relief 
of a structural/supervisory interdict. Such an order, made against the background of 
the intersection between the socioeconomic rights and the particular functional areas 
of the municipality, was aimed at ensuring the provision of basic services within its 
area of jurisdiction relating to waste management, and did not infringe on the 
separation of powers in any objectionable way.  
 
GENERAL COUNCIL OF THE BAR OF SOUTH AFRICA v JIBA AND OTHERS 
2017 (2) SA 122 (GP) 
 
Advocate — Misconduct — Removal from roll — On ground of unfitness for practice 
— Advocates in National Prosecuting Authority struck from roll for various instances 
of unreasonable and dishonest conduct — Admission of Advocates Act 74 of 1964, s 
7(1)(d). 
Advocate — Misconduct — Removal from roll — On ground of unfitness for practice 
— Test — Nature of enquiry set out — Admission of Advocates Act 74 of 1964,s 
7(1)(d). 
Prosecuting authority — National Director of Public Prosecutions — Misconduct — 
Sanctions — Difference between removal or suspension under s 12 of National 
Prosecuting Authority Act 32 of 1998 and removal from roll of advocates under s 7 of 
Admission of Advocates Act 74 of 1964 —National Director or Deputy who is removed 
from roll of advocates cannot continue in that office. 
Prosecuting authority — Institution of criminal proceedings — To be done in 
accordance with rule of law and Constitution — Failure to prosecute in face of prima 
facie evidence unlawful and unconstitutional — Constitution,s 179(1) and (2). 

 
Review — Procedure — Record on review — Compliance with procedures and time 
frames set out in rule 53 of Uniform Rules of Court. 
 
Nature of Uniform Rule 53 
Compliance with rule 53 of the Uniform Rules of Court regarding timeframes and 
providing a complete record is not just a procedural process, but is a substantive 
requirement which serves to ensure that the substance of the decision is properly put 
to the fore at an early stage. Any attempt to frustrate this, should be met with 
displeasure by our courts (see [111] – [112]). 
Facts and legal context of case 
The applicant applied for an order removing the three respondent advocates from 
the roll, on the ground that they were no longer 'fit and proper' to practise. Its 



complaints arose from the respondents' conduct in three matters: the Booysen case; 
the spy-tapes case; and the Mdluli case. The law concerned was as follows: 
   •   Section 7(1)(d) of the Admission of Advocates Act 74 of 1964, which permits a 
court to remove an advocate from the roll if he is not a fit and proper person to 
practise. The test requires the court to consider (1) whether the impugned conduct 
was established; (2) whether the individual is fit and proper to practise; and (3) 
whether, in all the circumstances, he should be removed from the roll (see [9]). 
   •   Qualities suggesting that a person is fit and proper are: integrity; dignity; 
knowledge; technical skill; capacity for hard work; respect for the legal order; and a 
sense of fairness (see [2] – [3]).  
   •   If an advocate is removed from the roll under s 7, then he would cease to satisfy 
the requirement in s 9 of the National Prosecuting Authority Act 32 of 1998, that a 
National (or Deputy National) Director of Public Prosecutions 'possess legal 
qualifications that would entitle him . . . to practise in all courts in the Republic' (see 
[20] – [23]). 
   •   Failure to prosecute a case where there is prima facie evidence, will offend the 
law and Constitution (see [153] – [153.1]). 
 
Findings 
First respondent Jiba 
The court found that the first respondent had ceased to be a fit and proper person to 
remain on the roll of advocates (see [138], [168] and [176.2.1]), because: 
   •   She failed to comply with rule 53 in respect of the timeous filing of the record 
relating to the decision to withdraw the charges against Mdluli, and the reasons 
given for the delay were unreasonable and indicative of bad faith (see [110], 
[114.2.7]); 
   •   she supplied an incomplete record without proper explanation (see[115] – 
[118]); 
   •   she disobeyed a directive by the Deputy Judge President (see [119]); 
   •   she failed to heed the advice of counsel briefed to defend her in her capacity as 
Acting National Director of Public Prosecutions, and filed affidavits contrary to that 
advice (see [134.5]); 
   •   she steadfastly, and in the face of legal advice to the contrary, did everything in 
her power to ensure that the charges against Mdluli were permanently withdrawn, 
despite the prima facie evidence against him (see [135] – [135.9.5]); 
   •   she deliberately attempted to mislead the review court by failing to disclose the 
fact that a prosecutor in the Mdluli case had sent her a memo asking her to review 
her decision to discontinue the Mdluli prosecution, deposing instead that the matter 
was never brought to her attention (see [136] – [136.3]). 
Second respondent Mrwebi 
The court found that the second respondent had ceased to be a fit and proper 
person to remain on the roll of advocates (see [168]), because: •   He had lied about 
a consultative document he had prepared concerning the Mdluli prosecution (see 
[141] – [141.4]); 
   •   he had deliberately failed to disclose a memorandum and consultative note 
setting out the reasons for discontinuing the prosecution (see [142] – [143.4.1]); 
   •   he discontinued the prosecution of Mdluli contrary to an understandingwith the 
third respondent, the Director of Public Prosecutions in charge of the prosecution 
(see [144] – [146]); 



   •   in his evidence in disciplinary proceedings he had turned himself into an 
unreliable and dishonest witness. His related answer in the present proceedings was 
not only a lie but was intended to mislead the court (see [151.3.3]); 
•   he and the first respondent had ignored solid advice by counsel that the decision 
to discontinue the prosecution of Mdluli would not stand in court (see [152.3.1]); 
   •   he refused to reinstate the charges against Mdluli in the face of prima facie 
evidence and in contravention of the NPA Act (see [159]); and 
   •   in an affidavit, he alleged that he had taken the decision to withdraw thecharges 
against Mdluli in consultation with the third respondent, which evidence was 
'patently, dishonestly given' (see [163] – [164.1]). 
Third respondent Mzinyathi 
The court found that there was insufficient information against him to justify the relief 
sought (see [173] – [174]). 
Order 
An order was granted striking the names of the first and second respondents from 
the roll of advocates and dismissing the application against the third respondent. 
 
 
Motata v Minister of Justice and Correctional Services and another [2017] 1 All 
SA 924 (GP)  

Constitutional law – Judicial Service Commission – Powers of – Whether sections 8–
10, 14–23 and 25–33 of the Judicial Service Commission Amendment Act 20 of 
2008 complied with sections 177(1), 178(6) and 180(b) of the Constitution of the 
Republic of South Africa, 1996 – Court held that the general power of the Judicial 
Service Commission in section 178(6) to determine its own procedures includes the 
specific power in section 180(b) to determine its own procedures for dealing with 
complaints about judicial officers – Court confirming constitutionality of impugned 
provisions. 
The applicant, a judge of the High Court, was involved in an accident on 6 January 
2007 that resulted in his conviction for driving a motor vehicle whilst under the 
influence of alcohol and a sentence of 12 months’ imprisonment or a fine of R20 000. 
He was placed on special leave from 15 January 2007 to 15 April 2007 pending his 
criminal prosecution. Almost ten years later the special leave was still in place. 

In May 2011, the Judicial Service Commission (“JSC”) received a complaint against 
the applicant in terms of section 14(3)(b) of the Judicial Service Commission 
Amendment Act 20 of 2008. The JSC referred the complaint to the Judicial Conduct 
Committee (“JCC”) established in terms of section 8 of the Act. The JCC 
recommended to the JSC that the complaint be referred to the Judicial Conduct 
Tribunal (“Tribunal”), established in terms of section 21(1) of the Act, for further 
investigation into the applicant’s conduct. 

In the present application, the applicant sought to have sections 8–10, 14–
23 and 25–33 of the Act declared inconsistent with sections 177 and 178 of the 
Constitution and consequently, unconstitutional and invalid. He argued that the power 
to remove a judge is derived exclusively from sections 177 and 178(6) of the 
Constitution and not from the Act, and that section 177 of the Constitution authorised 
only three role-players to be involved in the removal of a judge namely the JSC, the 
National Assembly and the President. His attack on the Act was that Parliament 
arrogated unto itself the power to promulgate the Act, to determine the procedures to 



be followed by the JSC when deciding whether a judge is guilty of gross misconduct, 
is grossly incompetent or incapacitated, and thereby violated the doctrine of the 
separation of powers and the independence of the judiciary. The applicant also took 
issue with the appointment of non-JSC members to the JCC and the Tribunal, and the 
participation of politicians in the enquiry. 

The respondents raised two points in limine. The first was the non-joinder of 
Parliament in the application, and the second was the applicant’s failure to establish 
substantive, concrete and demonstrable evidence, as a result the respondents were 
unable to plead comprehensively. 
Held – The impugned legislation was the product of collaboration between the Minister 
and the JSC. The Act was not the work of Parliament acting on its own, but was the 
initiative of the Minister as a member of the executive branch. It was therefore the sort 
of legislation for which joinder of Parliament was dispensable. The first point in 
limine was thus dismissed. 

On considering the second point, the Court agreed that the order sought to declare 
invalid sections 15, 17 and 18 of the Act, ie provisions unrelated to his impeachment 
proceedings, had no factual predicate and the applicant had no standing to contest 
their validity. However, the same could not be said for the sections which were 
pertinent to the impeachment proceedings. The point was dismissed in respect of 
those sections. 

The Court explained how the relevant statutory scheme should be approached, and 
clearly defined the focus of its enquiry. The application singularly called for a declarator 
on whether the impugned provisions of the Act complied with sections 
177(1), 178(6) and 180(b) of the Constitution. The primary attack on the Act was that 
the said constitutional provisions do not authorise Parliament to legislate for the JSC, 
but that the JSC must govern itself by adopting its own procedures. The Court held 
that the general power of the JSC in section 178(6) to determine its own procedures 
includes the specific power in section 180(b) to determine its own procedures for 
dealing with complaints about judicial officers. The generalia specialibus non 
derogant maxim: general words and rules do not derogate from special ones, applied. 
A literal interpretation of section 180(b) expressly authorised the Act. Nowhere does 
the Constitution provide for procedures specifically dealing with complaints about 
judicial officers. Such an interpretation of section 180(b) did not conflict with section 
178(6). 

The Court, accordingly, confirmed the constitutionality of the Act and dismissed the 
application. 

Mendelow Jacobs Attorneys v Mutupe (00453/2016) [2017] ZAGPJHC 54 (6 
March 2017) 

Provisional sentence-certificate of balance-effect-refusal to grant on attorney’s fees 

This is an action for provisional sentence based on an acknowledgment of debt 
dated 31 January 2014 for R136, 712.65 and interest. The underlying cause is for 
payment of fees and disbursements for professional services rendered as an 
attorney. The defendant, who appears in person, does not have money now to pay 
the claim; and resists payment because he wants the claim taxed by the Taxing 
Master. He contends specifically that part of the asserted indebtedness is an invoice 



for R118, 730.98, dated 31 March 2014, and raised ostensibly on 20 March 2014 for 
“To our further fee as discussed.” He disputes this. 

In further heads of argument the plaintiff was asked to and in fact dealt with two 
issues: whether clause 5 of the acknowledgement of debt has the consequence of 
the entire document having to be struck down; and whether Twee Jonge Gezellen 
(Pty) Ltd v Land and Agricultural Development Bank of South Africa t/a The Land 
Bank does not have the consequence that in this instance the provisional sentence 
procedure is unconstitutional. 

On the first issue: the clause in question here provides as follows: 

“5. Certificate of balance 

The Debtor agrees that a certificate signed by any partner of (sic) the time 
being of Mendelow Jacobs Attorneys, specifying the amount owing by him 
under this Acknowledgment and stating that such amount is due owing and 
payable by him to the Creditor, shall be sufficient proof that the amount is due, 
owing and payable for the purpose of obtaining Provisional Sentence or any 
other Judgment against the Debtor.” 

Clauses such as these, whereby the debtor is bound by a certificate furnished by the 
creditor, have long been struck down by our courts, as being void.  The defendant 
did not raise the invalidity of the clause, but he was appearing in person and cannot 
be expected to have been aware of the legal position on this score. 

Accepting then that the clause falls to the ground, what remains of the rest of the 
acknowledgment? The plaintiff submitted that clause 5 should be severed from the 
rest of the instrument “insofar as that can be done without doing an injustice to the 
parties.” This does of course beg the question. 

I am not sure that it can be said that the defendant raised no defence at all. True, the 
defendant did not put up an affidavit, but he filed a comprehensive plea supported by 
documents, and appeared personally in court. He freely answered questioned put to 
him by the court. Moreover, I asked counsel for the plaintiff, when the latter relied on 
the defendant’s admission in the defendant’s plea (which the plaintiff submitted the 
defendant had no right to file), whether the court may have regard to the defendant’s 
plea; the answer was in the affirmative. 

That plea raises a dilatory defence, namely an insistence on taxation by the Taxing 
Master. But it does so with reference to an invoice in a substantial amount which it 
challenges. That defence is one in respect of which the defendant would not have 
been able on affidavit to have shown a balance of probabilities in his favour. 

[10]It seems to me that the ratio decidendi of Twee Jonge Gezellen has application 
for the following reason. That case held the rule 8 procedure unconstitutional in 
particular circumstances: 

“[50] In the light of these considerations, I hold that the provisional sentence 
procedure constitutes a limitation of a defendant’s right to a fair hearing in 
terms of section 34 where: 

(a) the nature of the defence raised does not allow the defendant to 
show a balance of success in his or her favour without the benefit of 
oral evidence; 



(b) the defendant is unable to satisfy the judgment debt; and 

(c) outside “special circumstances”, the court has no discretion to 
refuse provisional sentence. 

[51] I must make it clear though that the limitation occurs only where two lines 
intersect on the defendant’s case.  The first line is that the nature of the 
defence raised does not allow the defendant to show a balance in his or her 
favour without the benefit of oral evidence. The second line is that the 
defendant is unable to satisfy the judgment debt. Absent either one of these 
lines the provisional sentence procedure will not limit the defendant’s right to 
present his or her case, and thus the right to a fair hearing, in any way.  If the 
nature of the defence allows a balance in favour of the defendant to be shown 
on affidavit, inability to pay the judgment debt does not matter, since 
provisional sentence will be refused.  If, on the other hand, the defendant can 
pay, it does not matter that the defence can be established only with the 
benefit of oral evidence. The defendant will have that opportunity, after 
paying, when he or she presents the defence during the principal case. The 
defendant will be no worse off than the plaintiff whose application for 
provisional sentence is refused. Though it may give rise to inconvenience, his 
or her right to a fair hearing will eventually be given effect to in the principal 
case.” 

[11]I appreciate that the defendant’s defence here is, by definition, not a complete 
defence. But there is potentially a defence at least to the extent that the taxed fees 
and disbursements are less than the agreed fees and disbursements. If the focussed 
attack on the contentious invoice is sound, the difference may be substantial. That 
potential defence cannot be illustrated on affidavit to favour the defendant, and this 
matter would in my view thus fall within the category identified by Brand, AJ. 

[12]I would add that it does seem that the court has a discretion, apart from the 
constitutional issue and in any event, to refuse provisional sentence where fairness 
and the prevention of injustice require it 

“[46] And in Mao-Cheia v Neto,50 the court refused provisional sentence on 
the basis that “this is a matter in which justice would be better done between 
the parties if I should exercise my discretion in favour of [the defendant]”. The 
considerations underlying the exercise of a discretion in favour of the 
defendant in “special circumstances” are therefore fairness and the prevention 
of injustice.” 

[13]I am not comfortable with a disinclination on the part of a legal practitioner to 
have his or her fees and disbursements taxed. I accept that sometimes clients may 
simply be seeking to delay payment, but here the invoice that is challenged does not 
specify services rendered, and refers to a discussion between the parties. 

[14]I appreciate too that there is potentially a riposte by the plaintiff that the 
defendant has waived his right to refer the bill to taxation, by agreeing to the 
acknowledgement of debt. But waiver has not actually yet been raised; and if it were, 
it will engage topics such as whether the right to insist on taxation is in fact capable 
of being waived. 

[15]In the result I make the following order:(a) Provisional sentence is refused. 



(b) The defendant is directed to file its plea within ten court days.(c) Costs are 
reserved. 

 

Sentrachem v Terreblanche (237/2016) [2017] ZASCA 16 (22 March 2017) 
Prescription – pension funds – erroneous double payment – substitution of a party 
after litis contestatio as a result of a cession of the debt does not give rise to a valid 
plea of prescription – cessionary attains all the rights of cedent – has full locus standi 
– impoverishment proved on the facts. 

The main issue in this appeal is whether the substitution of a party after litis 
contestatio as a result of the cession of a debt gives rise to a valid plea of 
prescription. In addition, the alleged impoverishment of the cessionary in a claim 
based on the condictio indebiti has also been placed in issue. The Gauteng Division 
of the High Court, Pretoria (Engelbrecht AJ sitting as court of first instance), upheld a 
special plea of prescription in respect of an undue enrichment claim brought by the 
appellant, Sentrachem Limited (Sentrachem), against the respondent, Mr A L 
Terreblanche. That decision was dispositive of the case and consequently the other 
issues (locus standi and impoverishment) were not decided. This appeal is with the 
leave of the court a quo. 

The facts are largely common cause or not seriously disputed and are briefly as 
follows. Mr Terreblanche was a member of the Sentrachem Group Pension Fund 
(the pension fund). During 2010 the pension fund received approval of a surplus 
apportionment scheme in terms of the Pension Funds Act 24 of 1956. In the course 
of implementing the scheme, the pension fund made a payment of the sum of 
R94 614.99 to Mr Terreblanche on 6 October 2010. On behalf of Mr Terreblanche 
the correctness of the computation of this amount was challenged, although the 
parties were ad idem that an amount was due to him. As I will demonstrate below, 
the issue regarding computation of the first amount does not affect the resolution of 
the main issues outlined above. 

On the same day (6 October 2010), the pension fund made a second payment to Mr 
Terreblanche in the sum of R453 872.31. It is this payment which is in issue in this 
appeal. The pension fund’s case was that this payment was made in error to Mr 
Terreblanche in the bona fide and reasonable, but mistaken belief that the amount 
was due to him as his share of the surplus apportionment scheme. Its claim is based 
on the condictio indebiti. The pension fund issued summons in the amount of 
R453 872.31, the amount with which Mr Terreblanche allegedly had been enriched. 
The summons was served on Mr Terreblanche on 22 August 2011. 

On 13 December 2011 the Registrar of Pension Funds approved the voluntary 
dissolution of the pension fund and the liquidator, Mr Jeremy Peter Andrew, was 
substituted as plaintiff in terms of Uniform rule 15(2) on 27 February 2012. 
Thereafter, on 27 September 2013, Mr Andrew entered into a cession and 
assignment agreement with Sentrachem, in which the claim against Mr Terreblanche 
was ceded to Sentrachem. Pursuant to the cession, Sentrachem was substituted in 
place of Mr Andrew as plaintiff in terms of a court order dated 22 November 
2013.  Mr Terreblanche did not object to the first substitution, nor to the substitution 
of Sentrachem as plaintiff, which occurred on 3 December 2013. Mr Terreblanche 
also did not amend his plea as a result of both the substitutions of the plaintiff 



mentioned above. The second substitution thus occurred on a date after the end of 
the prescription period. 

In an amended plea, delivered on 31 March 2015, Mr Terreblanche raised a special 
plea of prescription. The plea states that the defendant received R453 972.31 on 6 
October 2010; that prescription began to run from 7 October 2010; and that the 
plaintiff’s claim has prescribed, because more than three years have passed since 
the debt became due as contemplated in terms of s 11(d) of the Prescription Act 68 
of 1969. The crux of the submissions was that the substitution of Sentrachem as 
plaintiff amounted to the institution of new proceedings that had to be completed 
within the statutory period of three years.  

[16] As stated, the court a quo did not deem it necessary to consider the issue of 
locus standi, given its conclusion with regard to the special plea of prescription. The 
challenge to Sentrachem’s legal standing to sue is closely related to the contention 
that Sentrachem had not been impoverished. I will therefore discuss these two 
aspects together. It is well settled that once an order for thesubstitution of Mr Andrew 
by Sentrachem as plaintiff had been made, Sentrachem as cessionary became 
vested with locus standi to pursue the claim in its own name. And, as stated, Mr 
Terreblanche’s lack of objection to the substitution amounted to a consent to 
Sentrachem substituting Mr Andrew as plaintiff. It was contended that Sentrachem 
itself had not been impoverished – only the pension fund had suffered 
impoverishment. This contention is untenable. The claim was based on the condictio 
indebiti. It was alleged that Mr Terreblanche had been paid (for the second time) in 
the bona fide, reasonable but mistaken belief that the payment was due. It can 
hardly be disputed that the pension fund had experienced a diminution in the value 
of its assets as soon as the erroneous payment had been made. Mr Andrew stepped 
into the the shoes of the pension fund, which had been impoverished.    

 The appeal must therefore succeed and costs should follow the outcome. 

In the premises I issue the following order:1 The appeal is upheld with costs. 

2 The order of the court a quo is set aside and substituted with the following: 

‘(a) The defendant’s special plea of prescription is dismissed with costs. 

(b) The defendant is ordered to pay the plaintiff the sum of R453 972.31. 

(c) The defendant is ordered to pay the plaintiff interest on the sum of R453 972.31 
at the rate of 15.5 per cent per annum calculated from 11 July 2011 to date of 
payment in full.(d) The defendant must pay the costs of the action including all 
reserved costs.’ 

 

Mothuloe Incorporated Attorneys v The Law Society of the Northern Provinces 
& another (213/16) [2017] ZASCA 17 (22 March 2017) 

Attoreny-struck from the roll-Attorneys Act 53 of 1979: complaints having been 
lodged with the Law Society against a practitioner for failing to account to trust 
creditors: practitioner admitting having received the money but imposing conditions 
before releasing it to trust creditors: Law Society directing the practitioner to produce 
for inspection records and books in his possession and under his control in terms of 
s 70(1) of the Act: practitioner refusing to comply and challenged the decision of the 



Law Society: sought to review and set aside decision as irrational: practitioner 
blatantly disregarding the law and rules: such conduct cannot be countenanced: 
conduct unprofessional. 

This is an appeal against the judgment and order of the Gauteng Division of the High 
Court, Pretoria (Louw J) dismissing the appellant’s review application with costs on 
the attorney and client scale, and ordering the appellant to make documents and 
records available to the first respondent as prayed for in the first respondent’s 
counter-application. The appellant is Mothuloe Incorporated, a law firm based in 
Johannesburg. Mr Mothuloe is the single director of the firm and practises for his 
own account. He was admitted as an attorney, notary and conveyancer in 1996, and 
is a member of  the first respondent, the Law Society of the Northern Provinces, 
which is incorporated as the Law Society of the Transvaal (Law Society) in terms of s 
56 of the Attorneys Act 53 of 1979 (the Act). Where I refer to the appellant, it should 
be understood to include Mr Mothuloe as well. 

During 2013, the Law Society received several individual complaints and a complaint 
from Koikanyang Incorporated Attorneys on behalf of the appellant’s trust creditors 
against the appellant. The complaint related to the handling of trust funds by the 
appellant and his failure to account and to reimburse moneys that had been paid into 
his trust account by the trust creditors in respect of conveyancing fees for the 
transfer of immovable properties – where such transfer had never occurred. The Law 
Society wrote a letter to the appellant on 22 August 2013 requesting him to comment 
on the complaint and also to provide a copy of his ledger account relevant to the 
complaint and/or proof that the amount forming the subject of the complaint was 
available in his trust account. 

The appellant refused to deliver the documents and records, citing various 
reasons.  Dissatisfied with the appellant’s response, the Law Society directed him to 
produce for inspection any book, document and record in his possession or custody 
or under his control which related to his practice in terms of s 70(1) of the 
Act.  Despite several letters and requests to meet, the appellant refused to comply 
with this directive. The appellant subsequently lodged an application to have the Law 
Society’s directive requesting him to act in terms of s 70(1) of the Act reviewed and 
set aside. The Law Society opposed that application, and simultaneously filed a 
counter-application wherein it sought an order compelling the appellant to produce 
his books of account and other relevant documents and record for inspection. It also 
prayed for costs on the attorney and client scale. As stated above the review 
application was dismissed and the counter-application granted as 
prayed.  Disgruntled by the court a quo’s decision, the appellant approached the 
court a quo for leave to appeal, and leave was granted to this court. I shall return to 
this aspect later in the judgment, but first, I turn to consider the factual background 
which gave rise to the appeal. 

 [16] The appellant voluntarily became a legal practitioner and thus became a 
member of the Law Society. He was free to choose a profession, but could not opt 
out of the consequences of his choice. Every institution has rules and such rules 
must be observed at all times. The Law Society is empowered by law to direct that a 
practitioner produce for inspection records and books in pursuance of its duty to 
protect the interests of the public. On the undisputed facts of this case the appellant 



was not justified to respond to the request by imposing conditions before complying 
with the directive. It may be so that the appellant had issues with Koikanyang 
attorneys, – but those issues cannot provide him with a free pass to the directive and 
may not prejudice the trust creditors who bona fide paid money for purposes of 
purchasing property. 

[17] Accordingly, the court a quo was correct in dismissing the application to review 
the decision of the Law Society. The court a quo was also correct in granting the 
counter-application. On the above reasons the appeal must fail. 

[18] I now turn to the question of leave to appeal – the appellant admitted having 
received money from the trust creditors and he admitted having kept the money over 
a long period and failing to account to the trust creditors, which conduct constitutes 
unprofessional conduct and moreover it contravenes the rules of the Law Society. 
Section 70(1) is a preliminary procedure where the guilt or lack thereof is irrelevant 
at that stage – therefore it would always be advisable, when dealing with an 
application for leave to appeal to look at the enabling statute to find guidance. It is 
important to mention my dissatisfaction with the court a quo’s granting of leave to 
appeal to this court. The test is simply whether there are any reasonable prospects 
of success in an appeal. It is not whether a litigant has an arguable case or a mere 
possibility of success. Section 17(1) of the Superior Courts Act 10 of 2013.  

The following order is made:  The appeal is dismissed with costs on the attorney and 
client scale. 

Mogaila v Coca Cola Fortune (Pty) Limited [2017] ZACC 6  

Prescription Act, 1969 — dismissal dispute — arbitration award — order of 
reinstatement — prescription of arbitration award-Direct access granted — meaning 
of “debt” — Myathaza applicable — order of reinstatement did not prescribe 

The Constitutional Court handed down judgment in an application for direct access.  
The applicant, Ms Maria Jane Mogaila, sought in effect an order that, (a), the 
Prescription Act was inconsistent with the Labour Relations Act (LRA), and, (b), an 
order of reinstatement granted in her favour did not constitute a “debt” for the 
purposes of the Prescription Act.  In addition, Ms Mogaila sought an order directing 
the respondent, Coca Cola Fortune (Pty) Limited (Coca Cola), to reinstate her to her 
previous employment position. 

 

The application was lodged in April 2016.  At that stage, the Court had already set 
down for hearing the application of Mr Sizwe Myathaza against the Johannesburg 
Metropolitan Bus Services (SOC) Limited t/a Metrobus and Others (Myathaza).  
Since the issues in the two applications corresponded, the Court informed 
Ms Mogaila that her application would be held in abeyance until the determination of 
Myathaza.  That has now happened.  On 15 December 2016, this Court unanimously 
upheld Mr Myathaza’s appeal in Myathaza v Johannesburg Metropolitan Bus 
Services (SOC) Limited t/a Metrobus [2016] ZACC 49 (Myathaza). 

 



Ms Mogaila was dismissed after a disciplinary enquiry had found her guilty of 
assault.  Aggrieved, she approached the Commission for Conciliation, Mediation and 
Arbitration (CCMA).  An arbitration hearing took place.  On 29 April 2008, the 
Commissioner found Ms Mogaila’s dismissal procedurally fair but substantively 
unfair.  The award ordered Coca Cola to reinstate Ms Mogaila and to pay her six 
months’ back pay.  On 2 June 2008, Ms Mogaila applied to have the arbitration 
award formally certified in terms of section 143(3) of the LRA.  This was necessary 
before the award could be enforced.  When she reported for work, the human 
resources department informed her that Coca Cola intended to take the arbitration 
award on review, which it did.  The Labour Court dismissed the review application.  A 
petition to the Labour Appeal Court was subsequently dismissed on 2 October 2013. 

 

After the review proceedings were finalised, Ms Mogaila returned to work.  Upon her 
return, she was told that since the arbitration award constituted a “debt” for the 
purposes of the Prescription Act and that she had failed to enforce it within three 
years after 29 April 2008, the award could no longer be implemented as it had 
prescribed. 

 

In a unanimous judgment by the Court, Ms Mogaila was granted direct access and 
an order declaring that the reinstatement award had not prescribed.  The Court relied 
on Myathaza in reaching this conclusion.  The first judgment of Myathaza, written by 
Jafta J, with Nkabinde ADCJ, Khampepe J and Zondo J concurring, held that the 
Prescription Act was incompatible with the provisions of the LRA.  Based on the 
fundamental differences between the LRA and the Prescription Act, the first 
judgment concluded that the latter did not apply to the LRA.  In a statement that was 
additional to the judgment’s basis of decision (obiter), the first judgment further held 
that, even if the Prescription Act were to apply, the reinstatement award in that case 
could not prescribe because it did not constitute a “debt” for the purposes of the 
Prescription Act.  In a judgment concurring with the approach of Jafta J, Zondo J 
wrote separately to underscore why the Labour Court and the Labour Appeal Court 
were mistaken in their approach (third judgment).  The third judgment supported the 
first judgment’s finding that the Prescription Act was not applicable to LRA matters 
and, in addition, concluded that an arbitration award did not constitute a “debt” for 
the purposes of the Prescription Act. 

 

The second judgment in Myathaza was written by Froneman J, with Madlanga J, 
Mbha AJ and Mhlantla J concurring.  The second judgment held that the Prescription 
Act was not inconsistent with the LRA, but complementary to it.  After finding the two 
statutes consistent, the second judgment examined the meaning of “process” and 
“debt” in section 15 of the Prescription Act and held that service of process initiating 
the CCMA dispute resolution process interrupted prescription.  Prescription remained 
interrupted until any review proceedings seeking to nullify the CCMA outcome were 
finalised. 

 



In the present case, the Court held that because of the parity of votes in Myathaza, 
in which none of the judgments secured a majority, no binding basis of decision 
(ratio) emerged from the Court’s decision.  However, on either approach, that of 
Jafta J and Zondo J, or that of Froneman J, Ms Mogaila was entitled to an order 
declaring that the arbitration award ordering her reinstatement had not prescribed. 

 

Whether the arbitration award in her favour could not have prescribed because the 
Prescription Act did not apply at all to LRA matters, as the first and third judgments 
held (or because, even if the statute were applicable, the reinstatement order did not 
constitute a “debt” for the purposes of the Prescription Act), or because, on the 
second judgment, the CCMA referral interrupted prescription, persisting until the 
finalisation of the review proceedings in October 2013, Ms Mogaila must succeed.  
On the second judgment’s approach, the arbitration award would have prescribed 
only in October 2016.  Ms Mogaila filed her application in this Court timeously, in 
April 2016.  Prescription was therefore interrupted, again, pending the finalisation of 
these proceedings.  On either approach, the Court held that Ms Mogaila was entitled 
to proceed with the certification of the award under section 143 of the LRA. 

 

Hygiene Outright (Pty) Ltd v SGR Medical Supplies CC (2908/2016) [2017] 
ZAFSHC 35 (16 March 2017) 

Separation of issues-Rule 33(4)- separation of jurisdiction issue  

 This is an application for separation of issues in terms of Rule 33(4) of the Uniform 
Rules of Court.  Plaintiff seeks separation of the jurisdiction issue and its 
determination prior to determination of the remainder of the issues raised in the 
Particulars of Claim. 

The Plaintiff instituted action against the Defendant in this matter for payment of R 
301 644.00 together with interest and costs.  The Defendant then entered a plea 
incorporating a special plea regarding jurisdiction.  It was Plaintiff’s contention in 
replication that the parties entered into an oral agreement of sale, which agreement 
was cancelled by a second oral agreement in terms of which the Respondent would 
refund certain monies paid, which performance would take place entirely within the 
jurisdiction of this Court.  It also contends that neither agreement is disputed by the 
defendant and that the only real dispute is when the money was to be 
repaid.  Plaintiff asserts that, irrespective of the date on which performance in terms 
of the second contract would have taken place, it was clear that the payment would 
be made into the Plaintiff’s bank account.  Thus they argue, the only real question for 
determination in relation to the special plea would be the location of such bank 
account as it would found jurisdiction as the place of performance in terms of the 
second contract plaintiff purports the parties concluded. 

Plaintiff asserted that separation offers the following advantages: 

Restricting evidence to what is relevant to the special plea will avoid unnecessary 
testimony; avoid duplication of evidence and prejudice from pre-viewing witnesses, 
versions, cross-examination and arguments; the costs of a full-blown trial can be 



avoided; costs, delay and disadvantages of starting de novo in a new court can be 
avoided if the Special Plea succeeds. 

For these reasons, the Plaintiff has brought application for the separation of the 
issue raised in the special plea from the rest of the proceedings and to have it 
adjudicated first. 

The Defendant contests this application on the basis that the special plea and the 
merits are intertwined and cannot conveniently be separated.  The Defendant denies 
the existence of the two oral agreements upon which Plaintiff relies and contends 
that the parties in fact purported to enter into a partly oral, partly written agreement in 
terms of which agreement, it argues that its’ registered office and primary place of 
business, the place of conclusion of the purported contract of sale and all the 
performances in terms of this agreement were to have taken place outside of this 
court’s jurisdiction. 

The defendant asserts that it would be neither convenient nor appropriate for the 
court to separate the jurisdiction issue in this case and to postpone the determination 
of the balance of the issues sine die as the core of the dispute between the parties 
relates to their contractual relationship. 

The Plaintiff asserts that the parties entered into an oral agreement of sale in respect 
of thermostats and that, upon discovery that the information they had acted upon in 
entering into the agreement was fraudulent, a subsequent oral agreement cancelling 
the first agreement and agreeing to the repayment of the deposit already paid, came 
into existence.  They base their action on this second agreement, alternatively in the 
event the court does not find that the second oral agreement existed, on the basis of 
restitution.  Hence, the Plaintiff’s claim for this court’s jurisdiction rests entirely on the 
existence of the second oral agreement.  The decision around the jurisdiction cannot 
be made without making a decision regarding whether or not the second contract 
existed.  For this reason, it is not possible to separate the legal issue of jurisdiction 
from the merits of the case. 

The purpose of rule 33 (4) is to facilitate the convenient and expeditious disposal of 
litigation.  In making a determination the court must consider whether the separation 
will curtail proceedings and dispose of the matter expeditiously. 

The court must assess the convenience to itself and to the parties as well as any 
potential prejudice either party may suffer if the separation is granted.   

Immediate determination of the jurisdiction issue in this matter will not be 
determinative of the claim. It will not be convenient either for the court or for the 
parties. It cannot be separated from the case on the merits as the existence of the 
contract upon which the plaintiff relies to found jurisdiction is in dispute. 

The Court makes the following order: 1.  The application to strike out is granted with 
costs.2. The Application for separation of issues is dismissed.3. The Respondent to 
pay the wasted costs of the postponement.4. The Applicant to pay the costs of this 
application. 



 

Pharo v Futter and Another (1206/2016) [2017] ZAKZDHC 11 (20 March 2017) 

Exception to the plaintiff’s particulars of claim-particulars of claim relating to the 
damages claim were vague and embarrassing-exception upheld 

This matter came before me by way of an exception to the plaintiff’s particulars of 
claim. His claim is for confirmation of the cancellation of an agreement, restitution of 
a sum of R100 000 which he had paid pursuant to the agreement and damages in an 
amount of R1 846 695. 

[2] It is averred in the particulars of claim that the parties concluded a written 
agreement in January 2011 in terms of which they would, as partners and under the 
name Alpi Oil, engage in the business of refining used oil for sale to an entity called 
Tribolube. The plaintiff would acquire a 20% interest in the partnership, for which he 
had to pay the defendants a sum of R225 000. An amount of R100 000 was payable 
on signature of the agreement and the balance over time, out of his share of the 
profits. The agreement provided that one third of the capacity of a certain plant would 
be given to the plaintiff for the purposes of resale. 

The exception relates to a claim for loss of profits which the plaintiff says he would 
have made had the agreement been successfully implemented. He pleads that he 
would have received at least 10 000 litres of oil per month and over a period of forty 
seven months would have earned a profit of R940 000, plus a further sum of 
R906 695, representing 20% of the profit which the first defendant had represented 
to him the partnership would have earned over a period of five years. In the 
alternative he pleaded that the representations were made negligently. 

[5] The first defendant gave the plaintiff a notice to remove the cause of the 
complaint, which was that the particulars were vague and embarrassing. The plaintiff 
was unmoved by the notice and the first defendant filed a notice of exception. The 
basis of it was that the particulars of claim relating to the damages claim were vague 
and embarrassing, alternatively that they lacked sufficient averments to sustain a 
cause of action. The excipient points out that the plaintiff cancelled the agreement on 
the basis of fraudulent, alternatively negligent, misrepresentations, and that his claim 
for damages is based in delict. It contends that the measure of his damages is to put 
him in the position he would have been in had the delict not been committed, not to 
put him in the position he would have been in had the misrepresentations been true. 

[6] This is correct and in accordance with our law of delict. If the misrepresentations 
had not been made the plaintiff would not have entered into the agreement. In that 
event he would not have earned any of the profits which he now seeks to claim. 

Rule 23(1) of the Uniform Rules provides for an exception where any pleading is 
vague and embarrassing or lacks averments which are necessary to sustain an 
action or defence. The words ‘in whole or in part’ do not appear in rule 23, and never 
did. 

 [16] In the present matter there are two distinct claims in the particulars of claim. 
The first is for restitution of the payment of R100 000 by virtue of the cancellation of 
the agreement. The only evidence it requires relates to the validity of the 
cancellation. The second is for damages in the sum of R1 846 695 which the plaintiff 
says represent the profits he would have earned over a period of five years if the 



contract was fully and properly executed. Evidence will have to be led as to the likely 
performance and profitability of the business over a period of five years.  I have 
already found that this is not a valid claim and the leading of evidence to support it 
will be a waste of time and money. The claim is bound to fail. 

[17] In Telematrix (Pty) Ltd v Advertising Standards Authority SA Harms JA said 
exceptions should be dealt with sensibly. They provide a useful mechanism to weed 
out cases without legal merit. An over – technical approach destroys their utility. 

[18] I am satisfied that the damages claim is sufficiently distinct and separate from 
the claim for restitution to be susceptible to an exception. I do not see why the 
excipient should be put to the expense and time of dealing with the unsustainability 
of the claim as a separate issue in terms of rule 33. 

[19] I make the following order: 

(a) The exception is upheld. 

(b) Paragraphs 19 and 31 and prayers 21.3 and 33.3 of the particulars of 
claim are struck out. 

(c) The plaintiff is ordered to pay the costs of the exception. 
 

Quindell Business Process Outsourcing (Pty) Limited v Bespoke BPO (Pty) 
Limited (9796/2015) [2017] ZAKZDHC 9 (22 March 2017) 

Anton Pillar order-too wide and applicant jumped the gun-ordered to return goods 

[1] This is an opposed application involving an Anton Pillar type order. The applicant 
seeks an order essentially confirming the interim relief granted to it ex parte on 18 
September 2015 and a determination as to whether copies of the computer data and 
information obtained in terms of the interim order are available for the applicant’s 
further use in instituting an action for damages against the respondent.  

[2] Having regard to the affidavits and the heads or argument filed, the sole issue for 
determination is whether the applicant is entitled to the relief, or as the respondent 
contends, whether the form of the order granted vitiated the entire proceedings 
justifying the order being set aside and the status quo being restored. 

[3] To determine this issue a brief background to the application is necessary.  The 
facts that I allude to are not those which form the basis of the application, but rather 
will focus on the nature of the relief granted. The applicant’s notice of motion and the 
interim order granted on 18 September 2015, incorporated an order directing the 
sheriff forthwith at the time of seizure, to make copies of the seized material 
available to the applicant. The relief sought in the notice of motion on 18 September 
2015 was inter alia the following: 

‘2.2 make two mirror images of the following information from the hard drives 
of any computers there found, one of which shall be sealed and handed to the 
Sheriff for safe-keeping pending the conclusion of these proceedings and to 
provide the other copy to the Applicant for the purposes of preparing further 
affidavits in these proceedings:’ 

An Anton Piller order authorizes the search and seizure of documents and related 
material relevant to proceedings which an applicant intends to pursue, and is 



directed at the preservation of evidence. By its very nature, it is an order sought for 
procedural relief for the preservation of evidence which will ultimately be used to 
secure substantive relief. Normally such application is an ex parte application and is 
often heard in camera. An applicant must show that notice to the respondent may 
render the relief nugatory and such order provides instant relief subject to a variation, 
or discharge of the order at a later date, alternatively, a reconsideration thereof. 

[11] An applicant for such relief must satisfy the court prima facie, that it has a cause 
of action against the respondent which it intends to pursue: 

[11.1]  that the respondent is in possession of specific and specified 
documents or things that constitute vital evidence to substantiate the 
applicant’s cause of action to which the applicant does not have a real or 
personal right; 

[11.2]  that there is a real and well-founded apprehension that such evidence 
may be destroyed or in some way be spirited away before discovery or by the 
time the case comes to trial.  

[12] A court has a discretion whether or not to grant an Anton Piller order, and if it 
does decide to exercise such discretion, may stipulate what terms the form of the 
order ought to take. 

[13] In exercising its discretion, a court must often weigh the potential harm to be 
suffered by the respondent if an order is granted, as against the potential harm to the 
applicant if the relief is withheld. Anton Piller orders are often regarded as invasive 
and potentially harmful and are often seen as being draconian in nature and should 
be granted only in exceptional circumstances.  

[14] In issuing an order, a court must consider that the terms of the order sought are 
no more onerous than is necessary to protect the interests of the applicant. A wide 
framing of an order may not be willful or mala fide to result in the discharge of a 
rule nisi. If the order is too wide, an applicant must show cogent reasons as to why 
the order should not be discharged. 

[15] In our division, the draft order must prohibit anyone, without the leave of court, 
from disclosing any fact relating to the application and enable the sheriff to enter and 
search the premises to seize, attach, and remove specified material and retain same 
in his possession pending the court’s direction. A court order may in fact stipulate 
that the acts to be performed by the sheriff must be done, under the supervision of 
the applicant’s attorney and a supervisory attorney. 

[16] It has been repeatedly held that the purpose of an Anton Piller order is to 
preserve evidence and is not a fishing expedition. It is not designed to enable a 
prospective litigant to either see or gain access to his adversary’s documents.  

[17] It is common cause between the parties, alternatively not disputed that: 

[17.1]  The Anton Piller order was granted ex parte an in camera. 

[17.2]  The notice of motion was not in its usual form, and was not in the form 
of a rule nisi with any return date nor did it make reference to a date by which 
the contemplated action proceedings would be instituted.[10] 
[17.3]  Paragraph 3 of such order was to the effect that the relief in 
paragraphs 2.1, 2.2 and 2.3 would operate as an interim order pending the 



application for the relief set out in the main application. The respondent could 
approach the court on 24 hours’ notice to the applicant to set aside the interim 
order. 

[17.4]  The main relief in paragraph (b) of the notice of motion[11] essentially 
orders the respondent to deliver to the applicant any computer data, copies 
and information obtained in terms of paragraphs 2.2 and 2.3 of the ex 
parte order, and directs the sheriff to hand over to the applicant the copies of 
the computer data, copies and information obtained in terms of paragraphs 
2.2 and 2.3 of the ex parte order. 

[17.5] The order granted on 18 September 2015, specifically paragraph 1.2 
thereof, directs the sheriff to: 

‘provide the other copy to the Applicant for the purposes of preparing 
further affidavits in these proceedings. . . .’ 

(my emphasis) 

[17.6]  The furnishing of the seized information to the applicant was done prior to the 
respondent having an opportunity to be heard or resist the order or to re-visit same. 

[18] In the answering affidavit, the deponent submits that the order is: 

[18.1]  contrary to the accepted format of a search and seizure order; 

[18.2]  is not interlocutory but final in form in that it provides for information to 
be handed to the applicant for purposes of preparing further affidavits in these 
proceedings; 

[18.3]  is final in that it provides for the applicant to be placed in possession of 
the respondent’s confidential information and thus renders nugatory any 
application to set aside the order, as the harm has already been caused; 

[18.4]  amounts to an abuse of court procedure, manifests the failure of the 
requirements relating to good faith and the obligation to furnish a full 
disclosure of all relevant facts.  

 

[19] I have had regard to the full set of affidavits filed in this matter and I have 
considered the basis upon which the application was initiated. I have also considered 
the heads of argument filed by the respective parties. However, for purposes of the 
judgement, I do not propose to go into the merits of the application or the grounds 
which informed the order sought only to the extent to which they are relevant to the 
main challenge to the order granted. What I propose to do is focus on the 
respondent’s main challenge to the order, namely the form of the order sought in the 
context of the purposes of Anton Piller orders, the rights to privacy as enshrined in 
the Constitution, the right to access to court and the application of the principles 
of audi alteram partem. 

[20] Ms Annandale who appeared for the applicant acknowledged that the order is 
‘somewhat strange’. However, she agreed that the crux of the issue was whether the 
form of the order granted vitiated the entire proceedings justifying the order being set 
aside. 



 [24] In addition, she submits that the respondent does not indicate that confidential 
information was obtained which prejudices it or that execution occurred outside the 
parameters of the order granted. The third factor she acknowledged posed a 
problem for the applicant as no explanation is offered by the applicant as to the 
extent to which the court might have been influenced by proper disclosure. She 
submits that the fourth factor is the one which weighs heavily in the applicant’s 
favour against setting aside the order, namely doing justice between the parties. In 
support of this she alluded to the fact that the execution of the order has revealed 
evidence of unlawful competition by the respondent, employees being solicited and 
employed by the respondent, clientele of the applicant being solicited and also 
signed up, and intellectual property of the applicant being found in the possession of 
the respondent. 

[25] She submits that all that has occurred is that the applicant has obtained the 
documents and data sooner than anticipated. She submits that as the end result 
would have been the same even if the order was in the usual form, this court ought 
not to set aside the order. 

[26] I accept that there is no complaint by the respondent that what was seized was 
of a confidential nature or fell outside the ambit of the order granted. However, no 
explanation is provided by the applicant as to whether the court might have been 
influenced by full disclosure. To simply say that ‘this court granted an order like this 
before’ does not suffice. I am of the view that the possibility exists that had the 
applicant disclosed that it wanted access before seeking the relief in the main 
application, the court, in the exercise of its discretion, may have required more to be 
placed before it to justify such an order being granted or may have refused to grant 
such an order. 

[27] Of great concern to me, is that there are no allegations in the papers which draw 
the court’s attention to the fact that such an order will be sought. In fact, quite the 
contrary impression is created, especially as the allegations are in respect of 
preserving and not disclosing the evidence. Whether this is deliberate or mala fide, I 
cannot conclude on these papers. 

[28] I agree with the submission that having regard to the allegations in the founding 
affidavit, there is no factual basis for the order granted. In addition, in the absence of 
any explanation, I have no alternative but to conclude that this was done in breach of 
the rule of disclosure in ex parteapplications and the duty of good  faith. 

The fact that the end result may be the same does not in my view justify not setting 
aside the order. The decision in Cometal was pre-Constitution. Here one has a 
breach of ss 14 and 34 of the Constitution, in addition to the duty of good faith in ex 
parte applications and the audi altem partem rule. Given the nature of the breaches, 
it does not, in my view, behove an applicant to say well the end result would have 
been the same and we simply had access sooner rather than later. 

[29] Given the purpose of Anton Pillar orders and the constitutionally entrenched 
rights which have to be given recognition to, theis conduct by the applicant cannot be 
countenanced. I agree with the submission of Mr Hunt who appeared for the 
respondent, that considerations of equity do not come into play where the breach is 
so fundamental. Here one is not dealing with a reconsideration of the order granted- 
the respondent cannot be clothed with rights ex post facto it was entitled to exercise 
before access to the data and information was allowed. 



[30] Section 172(1) of the Constitution provides that once conduct is inconsistent 
with the Constitution, a court must declare such conduct invalid to the extent of such 
inconsistency and make an order that is just and equitable. It must thus follow that 
the order must be set aside and the status quo restored. 

 When exercising its discretion to grant an Anton Piller order, a court must consider 
whether the terms of the orders sought are no more onerous or far-fetching than is 
necessary to protect the interests of the applicant. Willfulness or mala fides does not 
need to be present or to be found in the discharge of a rule nisi or an interim order, 
where the order was too widely framed. The applicant bears the onus to establish 
why the order should not be discharged, where in fact, as in this instance, it went too 
wide.  

[34] I agree with the submission that the terms of an Anton Piller order must not 
ordinarily be so wide as to give the applicant access to documents which the 
evidence does not show him or her to be entitled to nor should it go further than 
strictly necessary for the preservation of critical evidence.  

[35] In this instance, the order allowed the applicant to access material taken from 
the respondent’s hard drive, where no case had been made out for that relief and in 
circumstances where the terms of the order went far wider than preserving evidence 
pending the outcome of proposed litigation. Consequently, in my view, this justifies 
the setting aside of the order in question.  

 [37] In my view, even though the respondent was allowed to anticipate the interim 
order on 24 hours’ notice, the effect thereof was to render its rights in this regard, 
nugatory as the applicant was already in possession of a copy of the documents and 
data seized. It would not have served any purpose for the respondent to anticipate 
the interim relief nor to apply for reconsideration of the order. The appropriate course 
of action was, as it has happened in this matter, to apply for the order to be set 
aside.  

[38] In light of the fact that the applicant has obtained copies of the documentation, 
and the order I propose to grant, it is only appropriate that it be coupled with an order 
that the applicant and the sheriff hand over to the respondent’s attorneys of records, 
all documents, data copied and retrieved pursuant to the execution of the order on 
21September 2015. 

 

Costs 

[39] It is trite that the normal rule in relation to costs is that a successful party is 
entitled to its costs. There are facts placed before me in terms of which I can depart 
from the normal rule relating to costs, and consequently, should the applicant be 
unsuccessful, then it should be directed to pay the costs occasioned by the 
application. In addition, unlike the facts in the Audio Vehicle case, I find insufficient 
basis to issue a punitive costs order, although the conduct of the applicant is 
questionable. 

[40] At the hearing of the matter both parties briefed senior counsel to argue the 
application when it served before me on the opposed motion court roll. Given the 
nature of the matter and the fact that Anton Piller orders are by their very nature 
complex and given the fact that constitutional issues were involved and were raised, 



it is my view that the facts of this matter and certainly the basis upon which it was 
opposed justify the briefing of senior counsel. 

[41] In the premises for the reasons set out hereinbefore the orders I issue are the 
following:- 

[41.1]  The interim order of 18 September 2015 is set aside. The relief in the 
main application is refused. 

[41.2] All materials and copies seized or made pursuant to such order of 18 
September 2015, are to be returned to the respondent’s attorneys of record 
forthwith. 

[41.3]  The applicant is directed to pay the costs occasioned by the application 
including any reserved costs, such costs are to include the costs of Senior 
Counsel. 

 

MC Rijkheer Incorporated t / a Jordaans Rijkheer & Partners v National Credit 
Regulator and others [2016] JOL 36894 (ECG) 

Declaratory order – Jurisdictional requirements – Interested person 

The appellant was a firm of attorneys which assisted debt counsellors to perform their 
duties set out in section 86 of the National Credit Act 34 of 2005. Its appeal was 
brought against the dismissal of its application for declaratory relief. 

In the court a quo, the appellant sought an order declaring various things concerning 
the role of the debt counsellor in debt review applications. It claimed that debt 
counsellors experience severe difficulties in Magistrate’s Courts in debt review 
applications. To assist debt counsellors, it launched the application in the court a 
quo to obtain direction and clarity regarding the requirements of an application for debt 
review in terms of section 86. 

Held that since a High Court derives its jurisdiction to grant a declaratory order from 
section 21(1)(c) of the Superior Courts Act 10 of 2013, the relief sought by the 
appellant was based on that section. One of the jurisdictional requirements of section 
21(1)(c) is that the party which seeks a declaration of rights must be an “interested 
person”. In terms of section 21(1)(c) an interested person may apply to a High Court 
for a declaratory order in respect of any existing, future or contingent right or obligation. 
Those rights must attach to the person who seeks the declaratory order and not be a 
declaration of someone else’s rights. In the court a quo the appellant sought a 
declaration of rights relating to debt counsellors and consumers. It is the appellant’s 
case that it acts for debt counsellors in applications for debt review. It therefore brought 
the application in the court a quo to obtain a declaration of rights in respect of a subject 
matter in which it did not have a direct legal interest. The fact that the appellant might 
be affected by the provisions of section 86 when it assisted debt counsellors did not 
convert its interests in its clients’ affairs or well-being into the legal interests required 
for purposes of section 21(1)(c). 

The finding by the court a quo, that the appellant failed to demonstrate that it was an 
interested person, as required by the first jurisdictional factor or that any right attached 
to the appellant personally, was upheld. The appeal was dismissed. 
 



K2012150042 (South Africa) (Pty) Limited v Zitonix (Pty) Ltd [2016] JOL 37349 
(WCC) 

Jurisdiction – Exercise of territorial jurisdiction by provincial or local division of the High 
Court – Section 21(1) – Superior Courts Act 10 of 2013 – A division has jurisdiction 
over all persons residing or being in, and in relation to all causes arising and all 
offences triable within, its area of jurisdiction and all other matters of which it may 
according to law take cognisance  

In February 2016, the respondent concluded five lease agreements with the applicant, 
in terms of which it leased certain commercial premises in a shopping centre from the 
applicant. The respondent was part of a group (“the Platinum Group”). When several 
companies in the Platinum Group experienced significant financial difficulties, most of 
the retail leases held by entities in the Platinum Group were terminated. The 
respondent fell into arrears several times during the existence of the leases, until 
eventually, on 25 August 2016, the applicant sent letters of cancellation to the 
respondent in respect of three of the five premises. Less than a week later, the 
applicant sent further cancellation letters to the respondent in respect of all five 
premises based on a new ground for cancellation, provided for in the lease agreement 
(in clause 16.1(e)), namely sequestration of the lessee. It was common cause that the 
estate of the sole director (Joubert) of the Platinum Group was placed under final 
sequestration on 22 August 2016. 

In the present proceedings, the applicant sought confirmation of the cancellation of the 
five agreements, and an order directing the respondent to vacate the leased premises. 

The respondent contended that the present Court did not have concurrent jurisdiction, 
together with the forum rei sitae, to entertain the application. The further defences 
were that the deponent to the founding affidavit was not authorised to depose thereto; 
a lack of detail in the breach letters rendering the application fatally defective; Joubert 
was unaware of clause 16.1(e) with the result that the agreement falls to rectified by 
the striking out of such clause; and, that the applicant had engaged in anti-competitive 
conduct, which issue required a referral to the Competition Tribunal. 

Held that in respect of the jurisdictional point that the general, common law principles 
in respect of which a provincial or local division of the High Court will exercise territorial 
jurisdiction, in the absence of any jurisdictional limitations imposed by statute or the 
common law, are the doctrine of effectiveness and submission, and actor sequitur 
forum rei. Section 21(1) of the Superior Courts Act 10 of 2013 provides that a Division 
has jurisdiction over all persons residing or being in, and in relation to all causes arising 
and all offences triable within, its area of jurisdiction and all other matters of which it 
may according to law take cognisance. The respondent has its registered office in the 
Western Cape, and for the purposes of jurisdiction is therefore regarded as having its 
domicile in the Western Cape. The lease agreements were entered into in the Western 
Cape. Any order granted by the present court directing the respondent to vacate the 
property, failing which it would be evicted, could be enforced by the Sheriff for the 
KwaZulu-Natal High Court, ensuring that should the application succeed, the order 
could be executed in Natal. Therefore, the present Court had concurrent jurisdiction 
with the KwaZulu-Natal High Court, and there was no merit to the respondent’s 
contention that the forum rei sitae had exclusive jurisdiction to determine the 
contractual remedy sought by the applicant. 



The second defence relied upon by the respondent was the alleged lack of authority 
of the deponent to the founding affidavit on behalf of the applicant. The deponent was 
a legal advisor in the employ of the previous property managers of the shopping 
centre. As proof of his authority to act for the applicant, he annexed a power of attorney 
in terms of which such authority was delegated to him. The Court held that in the 
absence of a proper challenge to the authority of the applicant’s attorney to institute 
the proceedings, through the mechanism provided by Rule 7 of the Uniform Rules of 
Court, it had to be accepted that the applicant’s attorney was properly authorised. The 
proceedings were properly brought and there was no merit to the respondent’s 
objection to the authority of the deponent to the founding affidavit. 

The respondent contended further that the breach notices issued by the applicant were 
defective because they were stated in broad terms. There was no merit to that point. 
It was always open to the respondent to request details of how the amounts claimed 
were made up. 

The Court also rejected the respondent’s claim for rectification of the agreements. 
Where a party attempts to enforce a contract affected by common mistake, the other 
party may rely on the mistake as a defence without counterclaiming for rectification, if 
it proves such facts as would entitle it to rectification. Rectification is a remedy which 
is available where there has been a common, and not a unilateral mistake, where the 
court is asked to rectify the agreement to bring it in line with the parties’ true intention. 
That was not the case in this instance. 

In support of the contention that the applicant had engaged in anti-competitive 
conduct, the respondent focused on the steps taken by the applicant to terminate the 
lease agreements and to require the respondent to vacate the leased premises, and 
not any allegation of the conclusion of a new lease with a competing retailer. A civil 
court does not have jurisdiction to determine whether conduct contravenes the 
Competition Act 89 of 1998 (“the Competition Act”), but it does have the power to 
determine whether such an issue raised in the course of civil proceedings should be 
referred to the Tribunal in terms of section 65(2). A party seeking a referral must clearly 
set out what the prohibited conduct is for the court, and for the opposing party, to 
appreciate whether a case for referral has been properly made. The respondent failed 
to aver facts to support the elements of its complaint, to enable the court to determine 
whether the applicant’s conduct was prohibited in terms of the Competition Act. 
Specifically, the respondent’s failure to set out any facts to support the allegation that 
the applicant was dominant in a relevant market was fatal to its claim for a referral 
under section 65(2) of the Competition Act. The respondent also relied on section 8(c) 
of the Competition Act, which prohibits a dominant firm from engaging in an 
exclusionary act if the anti-competitive effect of that act outweighs its technological, 
efficiency or pro-competitive gain. The requirement of an exclusionary act is separate 
from the requirement of an anti-competitive effect. The court found that the respondent 
had failed to make averments to sustain a single element of the exclusion complaint. 
It was held that the court was in a position to finally determine the application without 
resolution of the competition issue raised and without recourse to the Competition 
Tribunal. 

It was concluded that the lease agreements had been validly cancelled and that the 
applicant was therefore entitled to an order directing the respondent to vacate the 
leased premises. 



 

Prince v Minister of Justice and Constitutional Development and Others; Rubin 
v National Director of Public Prosecutions and Others; Acton and Others v 
National Director of Public Prosecutions and Others (4153/2012) [2017] 
ZAWCHC 30 (31 March 2017)  

Constitutional law-cannabis-to smoke or not to smoke 

 In a constitutional democracy such as South Africa, a critical task which confronts 
courts is to demarcate the border between the terrain in which disputes lie in the 
province of the courts and those controversies which are better located on a terrain 
belonging to the legislature and/or the executive.  This problem is exacerbated by 
virtue of the fact that law inevitably underpins both the conduct of individual citizens 
and of the State.  All forms of human interaction, either between individuals or 
between individuals in the State, are sourced in a law which permits, prohibits or 
circumscribes the relevant conduct whether the latter be positive or negative.  See in 
particular W N Hohfield Fundamental Legal Conceptions (1923). 

[2] This case focuses upon this precise question; namely the extent to which laws 
that prohibit the use of cannabis and the possession, purchase of cultivation thereof 
for personal consumption exclusively are valid.  The laws which are the subject of 
this dispute regulate the conduct of cannabis consumption even in the privacy of a 
home.   This case thus asks whether the invalidity of the relevant legislative 
framework in terms of which these prohibitions are couched should be determined by 
courts or left for further legislative and/or executive consideration.  

[3] The relief which is sought is not particularly easy to divine because the 
application brought before this Court has been made by individual applicants, whose 
application and papers reveal a lack of legal precision particularly in the framing of 
the relief sought.  Initially Mr Acton brought an action, Mr Prince launched an 
application.  Eventually the action brought by Mr Acton was consolidated with Mr 
Prince’s application.    

[4] Determined in the most coherent possible light, the dispute in terms of the relief 
sought can be divided into three categories, namely: 

a) The applicants seek a declaration that the legislative provision against the 
use of cannabis and the possession, purchase and cultivation of cannabis for 
personal or communal consumption is invalid.  Accordingly the following 
provisions are impugned: ss 4 (b) and 5 (b) of the Drugs and Drug Trafficking 
Act 140 of 1992 (“the Drugs Act”) read with part 3 of Schedule 2 to the Drugs 
Act insofar as it relates to “simple possession, cultivation, transportation and 
distribution of cannabis for personal communal consumption”; s 22 A (10) of 
the Medicines and Related Substances Control Act 101 of 1965 (“the 
Medicines Act”) read with Schedule 8 (which should actually be Schedule 7) 
of the Medicines Act insofar as it relates to consumption of cannabis and; the 
legislative provision against the possession and use of cannabis by adults. Mr 
Acton also seeks a right to use cannabis for various other purposes including 
medicinal, economic, transportation and trade. 

I should note that this prayer is framed in somewhat general terms, 
particularly in Mr Acton’s particulars of claim which do not refer to any 



particular statutory provision. However the legislative target of applicants is 
clear from the papers, particularly Mr Prince’s notice of motion. 

b) Applicants seek a declaration of invalidity of the following provision, 
references to cannabis in s 21 of the Drugs Act which contains presumptions 
relating to the dealing in cannabis.[1]  
It should be noted that s 21 (1) (a) (i) of the Drugs Act has been declared 
unconstitutional.  See S v Bhulwani; S v Gwadiso [1995] ZACC 11; 1996 (1) 
SA 388 (CC).   Applicants also seek a declaration of invalidity of s 40(1)(h) of 
the Criminal Procedure Act 51 of (1977) (“the CPA”) insofar as the latter refers 
to cannabis. Section 40 (1) (h) of the CPA empowers a peace officer without a 
warrant to arrest any person who is reasonably suspected of having 
committed an offence under any law and governing the making, supply, 
possession or conveyance of cannabis.  

c) The applicants seek relief that, in the event that a declaration of invalidity is 
suspended, this court should make an order which would operate during the 
period of suspension preventing the arrest, detention and prosecution for use 
of, possession, cultivation and the transportation of small amounts of cannabis 
intended for personal use and a stay of all pending prosecutions and release 
from custody of persons who are in detention pursuant to such proceedings. 

 Order 
[130] This Court must invoke its powers under s 172 (1) (b) of the Constitution to 
order a suspension of the declaration of invalidity for a realistic period to ensure 
Parliament may correct the defect.   In my view, a period of 24 months from the date 
of this judgment would be appropriate.  The order also makes clear that the relevant 
provisions are only unconstitutional to the extent that they trench upon the private 
use and consumption of a quantity of cannabis for personal purposes, which the 
legislative considers does not constitute undue harm. 

[131] In the interim period, it is necessary to provide that prosecutions that fall within 
legal provision declared to be unconstitutional should be stayed. 

[132] For these reasons the following order is made 

1. The following provisions are declared inconsistent with the Constitution of 
the Republic of South Africa Act 108 of 1996 and invalid, only to the extent 
that they prohibit the use of cannabis by an adult in private dwellings where 
the possession, purchase or cultivation of cannabis  for personal consumption 
by an adult: 

1.1. sections 4(b) and 5(b) of the Drugs and Drug Trafficking Act 140 of 
1992 (the Drugs Act) read with Part III of Schedule 2 to the Drugs Act; 
and 

1.2. section 22A(9)(a)(i) of the Medicines and Related Substances 
Control Act 101 of 1965 (the Medicines Act) and s 22A (10) thereof 
read with schedule 7 of GN R509 of 2003 published in terms of 
s 22A(2) of the Medicines Act. 



2. This declaration of invalidity is suspended for a period of 24 months from 
the date of this judgment in order to allow Parliament to correct the defects as 
set out in this judgment. 

3. It is declared that until Parliament has made the amendments contemplated 
in paragraph 1 or the period of suspension has expired, it will be deemed to 
be a defence to a charge under a provision as set out in paragraph 1 of this 
order that the use, possession, purchase or cultivation of cannabis in a private 
dwelling is for the personal consumption of the adult accused. 

  

Cathay Pacific Airways & another v Lin & another (260/2016) [2017] ZASCA 
35 (29 March 2017) 
Urgent application – whether court order issued orally only was effective – whether 
there was proper notice and service to affected parties  – contempt of court – 
whether the requirements for contempt of court were proved beyond reasonable 
doubt 

Court orders-telephonically given- under what circumstances is a court empowered 
to grant an order made telephonically  and how should such an order be recorded 
and served effectively so that it comes to the notice of affected parties and is 
capable of ascertainment; 

Contempt of court-requirements- contempt of court of employees of a company in 
respect of an order granted against their employer, where such employees had 
neither been cited as a party nor an order granted against them 

On appeal from: Gauteng Local Division of the High Court, Johannesburg (Spilg J 
sitting as court of first instance): 

1 The appeal against the convictions of civil contempt of court is upheld with costs, 
including the costs of two counsel. 

2 The orders granted by Spilg J on 11 November 2014, and 14 October 
2015  holding the appellants in contempt of court and imposing sentence upon them 
are set aside and replaced with an order in the following terms:- 

‘(a) The application to hold the third respondent and Ms Shirley Jones in contempt of 
court is dismissed. 

(b) The applicants are directed to pay the third respondent’s costs.’ 

3. The appeal against the order in the counterapplication is upheld in part by 
substituting the order of Spilg J with the following order: 

‘The counterapplication is dismissed with costs.’ 

 

[1] Judges wield enormous power in their courts. Judges decide, sometimes 
conclusively, the rights and obligations of the parties before them. They are 
independent, subject only to the Constitution and the law, which they are constrained 
to apply impartially and without fear, favour or prejudice.But these powers must be 
exercised with great responsibility and with abundant caution. The overriding 
consideration in every matter must indubitably be the interests of justice. The 



blindfolded Lady Justice balancing the scales in her left hand and holding a sword in 
her right hand personifies the moral force of justice. While all three of these attributes 
of our system of justice come to the fore in this matter, it is the balancing of the 
scales of justice that is paramount. 

[2] This appeal concerns contempt of court orders made against the appellants by 
Spilg J in the Gauteng Local Division of the High Court, Johannesburg. The learned 
Judge found the appellants, Cathay Pacific Airways Limited (Cathay Pacific) and Ms 
Shirley Jones, to have acted in contempt of orders granted in that court by Wright J. 
Four orders were made by Wright J in a period of one week. This appeal is with the 
leave of this court. 

  

THE ISSUES 

[3] The main issues for determination are: 

(a) under what circumstances is a court empowered to grant an order made 
telephonically  and how should such an order be recorded and served effectively so 
that it comes to the notice of affected parties and is capable of ascertainment; 

(b) whether the respondents had discharged the onus of proving that the appellants 
had been duly cited in the proceedings and that the court orders had been properly 
brought to their knowledge; 

(c) the liability for contempt of court of employees of a company in respect of an 
order granted against their employer, where such employees had neither been cited 
as a party nor an order granted against them. 

  

THE FACTS 

[4] The factual matrix is central to the determination of the issues and as such 
requires extensive narration. The facts are largely common cause and, to the extent 
that they were in issue, the well-known Plascon-Evans[2] approach should have 
been applied. The facts relevant to the determination of the issues are as follows. 
The respondents, Mr Hai Lin and his spouse Ms Ruihong Weng, who are Chinese 
citizens, had been granted permanent South African residency status. They reside in 
Umkomaas, Kwa-Zulu-Natal. They have three children, Xuefeng, Zhengyu and Lili 
Lin (the children) aged 19, 15 and 14 respectively. At the time,the children had also 
received permanent residency status. During the evening of 25 July 2014, the three 
children landed at OR Tambo International Airport on board a Cathay Pacific flight 
from Hong Kong. The eldest child, Xuefeng, was in control of his two younger 
siblings. On presenting themselves to the immigration authorities at the airport, the 
two younger children, both of whom were still minors at that time, were refused entry 
into the country. This refusal was based on the fact that they did not appear on the 
computer system of the Department of Home Affairs (the Department), which was 
the second respondent in the court a quo. 

[5] Notices of refusal of entry were issued by the Department in respect of all three 
children. As far as Zhengyu and Lili were concerned, the notices stated that they 
were illegal foreigners on the basis that they were in possession of fraudulent 
permanent residency permits. In respect of Xuefeng, the notice declared that he was 



an illegal foreigner since he had accompanied his two siblings who were in 
possession of the fraudulent permits. The notices were issued in terms of s 34(8) of 
the Immigration Act 13 of 2002 (the Act), which reads as follows: 

‘(8) A person at a port of entry who has been notified by an immigration officer that 
he or she is an illegal foreigner or in respect of whom the immigration officer has 
made a declaration to the master of the ship on which such foreigner arrived that 
such person is an illegal foreigner shall be detained by the master on such ship and, 
unless such master is informed by an immigration officer that such person has been 
found not to be an illegal foreigner, such master shall remove such person from the 
Republic, provided that an immigration officer may cause such person to be detained 
elsewhere than on such ship, or be removed in custody from such ship and detain 
him or her or cause him or her to be detained in the manner and at a place 
determined by the Director-General.’ 

[6] In terms of the declaration issued to the master of the ship under s 34 (8) above, 
Cathay Pacific was instructed to transport the children back to Hong Kong on the 
next available flight. That flight was Cathay Pacific flight number CX748 and was due 
to leave for Hong Kong at 12h30 the following day, 26 July 2014. The respondents 
became aware of the children’s plight on that Friday evening (25 July 2014) and on 
the following day instructed an attorney, Mr Ashraf Mohamed Essop, to assist in the 
matter. Shortly before 12 noon, Mr Essop telephoned Wright J (who was the Judge 
on urgent duty on that day) and conveyed to him the situation regarding the children. 
Wright J summarily issued what is referred to in the papers as a ‘telephonic interdict’ 
(the first order). The contents of the first order were conveyed telephonically at 
approximately 12 noon on 26 July 2014 by Mr Essop to one Mr Mashoene, who was 
in the Cathay Pacific office at the airport at the time. 

[7] In terms of the first order, Cathay Pacific was interdicted from boarding the two 
younger children on the flight. It will be recalled that the flight was scheduled to 
depart at 12h30 on that same day. The telephonic instruction to Mr Mashoene was 
that Cathay Pacific should not board the two children on the flight for Hong Kong. He 
was informed further that there was a court order to that effect. At that time Mr 
Mashoene, who was employed not by Cathay Pacific but by Menzies Aviation (Pty) 
Ltd as a lost property agent, was in the Cathay Pacific office handling telephone calls 
and enquiries relating to lost baggage. In this regard Menzies Aviation acts as an 
agent for Cathay Pacific. 

[8] In response to the telephonic instruction, Mr Mashoene informed Mr Essop that 
he had no control over the matter, but that he would refer the matter to the 
employees of Cathay Pacific. To this end, Mr Mashoene conveyed the instruction 
telephonically to Ms Zelda Swart, employed by Cathay Pacific as an airport service 
officer. Importantly, Ms Swart was not informed by Mr Mashoene that there was a 
court order prohibiting the children from boarding the flight. Her attitude was that 
Cathay Pacific was enjoined by law to give effect to the Department’s instruction 
under s 34(8) of the Act to remove the children from South Africa. The telephone 
conversation between Mr Mashoene and Ms Swart occurred while the latter was at 
the boarding gate from which passengers, including the children, were boarding flight 
CX748 which was departing for Hong Kong. In the event the children left on that 
flight for Hong Kong at 12h30 on 26 July 2014. 



[9] At approximately 13h15 that same day, Mr Essop telephonically conveyed to Ms 
Swart the same instruction as he had conveyed earlier to Mr Mashoene. Ms Swart’s 
response was that she was indeed aware of the matter by virtue of Mr Mashoene’s 
earlier telephone call, but that she had been legally bound to adhere to the 
Department’s instruction and that consequently, the children had left for Hong Kong 
on flight CX748. She further explained to Mr Essop that Mr Mashoene was simply a 
lost property agent and that as such had no authority to enforce a telephonic order 
that the minor children should not board the aircraft. 

[10] Mr Essop also sought the assistance of the Department by engaging in a 
telephonic conversation with Adv Deon Erasmus, the Department’s Chief Director of 
Legal Services. Upon being informed by Mr Essop of the order granted by Wright J, 
Adv Erasmus responded that he could do nothing to prevent the children from being 
loaded and that he considered the matter to be out of his hands. Subsequently, Mr 
Essop sought to extract an agreement from Ms Swart that the children would be 
returned to Johannesburg on the next available flight from Hong Kong. Ms Swart 
indicated in response that, absent any authority from her superiors and in the face of 
the Departmental instruction, she was unable to accede to such a request. 

[11] Shortly thereafter, at 14h49 on 26 July 2014, Wright J telephoned Ms Swart and 
informed her that he intended to order the return of the children from Hong Kong on 
the following Monday, 28 July 2014. Wright J requested that Ms Swart accede to 
such an order on behalf of Cathay Pacific. Ms Swart declined once more to agree to 
such an order, citing her lack of authority. She suggested, instead, that Wright J take 
the matter up with her manager, Ms Shirley Jones, the second appellant in this 
appeal. Ms Swart declined to furnish Wright J with Ms Jones’s cellular phone number 
but undertook to request Ms Jones to contact the learned Judge. The latter is alleged 
to have put Ms Swart to terms, after which he told her to revert to him within two 
minutes, failing which he would issue an order. In the event, Ms Swart was unable to 
locate Ms Jones and when Ms Swart conveyed this telephonically to Wright J at 
around 14h55, the learned Judge indicated that unless he had heard again from Ms 
Swart within five minutes, he would issue an order, a draft whereof was 
subsequently sent to Ms Swart by e-mail.  An incorrect e-mail address was, 
however, used in transmitting the draft order. The e-mail was sent to an 
@cathypacific.com address, instead of to an @cathaypacific.com address. The 
second order was made shortly thereafter at around 15h20. 

[12] In providing the written reasons for the second order, Wright J outlined the 
above events in respect of both the first order (the ‘telephonic interdict’) and the 
second order. In broad terms, the learned Judge confirmed that: 

(a) he had issued the first order at 12 noon telephonically over his cell phone in 
conversation with Mr Essop; 

(b) that he had been informed thereafter at about 13h00 by Mr Essop that the flight 
had left at 12h30 with the children on board,[3] notwithstanding the order having 
been conveyed to Mr Mashoene by both Mr Essop and Ms Mlaba, the Judge’s 
secretary; 

(c) he had engaged in the conversation with Ms Swart narrated above, and that 
since no response had been forthcoming from neither Ms Swart nor Ms Jones, he 
had issued the second order. 



It is necessary to briefly revert to these written reasons at a later stage. It will suffice 
to emphasize that the written reasons constitute the only written recordal of the first 
order. The order itself had never been reduced to writing. 

[13] The terms of the second order were as follows: 

‘1. The third respondent, [Cathay Pacific] is to return to OR Tambo International 
Airport the children, Zhengyu Lin (with date of birth 18 August 1999 and passport 
number G34605379) and Lili Lin (with date of birth 22 November 2000 and passport 
number G34605382) on the first available Cathay Pacific flight from Hong Kong to 
OR Tambo International Airport. 

2. The first and second respondents are ordered to admit the children to South 
Africa. 

3. The first and second respondents are interdicted from deporting the children 
unless the first and second respondents have a court order to that effect. 

4. The first, second, fourth and fifth respondents are ordered to hold the children at 
the fourth respondent’s holding facility at OR Tambo International Airport until: 

4.1 There is a court order to the contrary or 

4.2 They are released into the custody of the applicants at the option of the first and 
second respondents. 

5. The respondents are to allow the children to be visited by the applicants and the 
applicant’s legal practitioners immediately on the children’s arrival at OR Tambo 
International Airport. 

6. This case is postponed to 14H00 on Monday 28 July 2014 in front of Wright J. 

7. The second to fifth respondents are to bring the children to court for the hearing at 
14H00 on Monday 28 July 2014 before Wright J, High Court Building, corner 
Pritchard and Kruis Streets, Johannesburg, Court 9F. 

8. The question of costs is reserved.’ 

[14] The second order was purportedly communicated to Cathay Pacific via an e-
mail from the learned Judge’s chambers. As with the draft order earlier, the order 
was sent to a ‘@cathypacific.com’ address, instead of to one with the suffix 
‘@cathaypacific.com’. This error abounds in the papers outlining both the Reasons 
for Judgment and the subsequent contempt application. The effect of the misspelling 
of the email address is that neither the draft second order nor the order itself came to 
the knowledge of Cathay Pacific until the third order was served on it. This has 
important consequences for the contempt of court convictions and reference will be 
made to it in due course. It also bears mention that the second appellant, Ms Jones, 
had not been cited as a party in the second order, nor was she cited in any other 
order issued by Wright J. 

[15] There was no appearance by Cathay Pacific in court before Wright J on 28 July 
2014 at 14h00. This non-appearance was caused by its lack of knowledge of the 
second order due to the circumstances explained above. On 28 July 2014 Wright J 
issued the third order which was similar to the terms contained in  the second order, 
save for the following:  it also referred to the eldest child, Xuefeng, after it had 
become apparent that he too had also been returned to Hong Kong on flight 



CX748;  it also included  a further order directing Cathay Pacific ‘to return the three 
children to OR Tambo International Airport without asking for payment but subject to 
Cathay Pacific’s right later to institute legal proceedings for the recovery of any 
money which Cathay Pacific considers payable to it’; lastly,  the matter was 
postponed to 10h00 on Friday 1 August 2014 before Wright J and the question of 
costs was reserved. 

[16] On the following day, 29 July 2014, Mr Essop delivered a hard copy of the 
Reasons for Judgment as well as the third order from the previous day to Ms Jones, 
who refused to sign an acknowledgment of receipt. It became common cause, 
however, that on that date Cathay Pacific for the first time acquired knowledge of the 
existence and contents of the first three orders. 

[17] Cathay Pacific did not appear before Wright J on 1 August 2014. I will advert to 
its reasons for that non-appearance shortly. On that date Wright J granted the fourth 
order, directing Cathay Pacific to pay the respondents’ costs of the proceedings of 
26 July 2014, 28 July 2014 and 1 August 2014 on an attorney and client scale. 
Written reasons for that order form part of the record. They merely repeat the events 
which gave rise to the first three orders and set out the terms of the third and fourth 
orders. 

[18] The respondents launched an urgent application after the fourth order had been 
granted. They sought an order holding the appellants and Mr Mashoene in contempt 
of the court orders issued by Wright J. A striking feature of the application is that 
neither Ms Jones nor Mr Mashoene had been cited as parties to the contempt 
proceedings. 

[19] The contempt application served before Spilg J on 15 August 2014. The learned 
Judge issued a rule nisi returnable on 9 September 2014. In terms of the rule nisi the 
appellants and Mr Mashoene were called upon to show cause on 9 September 2014 
why they should not be held in contempt of the orders granted by Wright J on 26 and 
28 July 2014. 

[20] The appellants opposed the contempt application and issued a 
counterapplication to have the first, second and third orders by Wright J, or parts 
thereof, declared null and void and set aside. They also sought to have the punitive 
costs order granted by Wright J on 1 August 2014 set aside. Spilg J found the 
appellants in contempt of the court orders and he dismissed the counterapplication. 
Cathay Pacific was found to be in contempt of the first, second and third orders and 
Ms Jones was found in contempt of the second and third orders. No such finding 
was made against Mr Mashoene as Spilg J ‘was unable to find that Mashoene acted 
wilfully since he was obliged to obtain instructions from and was under the authority 
of Swart’. 

[21] It is necessary to highlight the following: 

(a) No notice of motion nor any affidavit had ever been filed in any of the 
proceedings before Wright J from which the first, second, third and fourth orders had 
emanated. 

(b) The first order had never been reduced to writing – the only recordal thereof is to 
be found in the Reasons for Judgment of 28 July 2014 after the second order had 
been made. 



(c) The first and second orders had never been served on the appellants as 
the       e-mail addresses used to transmit the second order were erroneous, as 
indicated above. 

(d) The first time that the appellants became aware of the orders made by Wright J 
was on 29 July 2014, when Mr Essop had delivered a hard copy to Ms Jones at the 
Cathay Pacific offices. 

(e) Ms Jones had not been cited as a party in the contempt proceedings nor in the 
proceedings before Wright J. 

[22] In relevant part the order made by Spilg J reads as follows: 

‘1. The Third Respondent [Cathay Pacific] is held to be in contempt of the court 
orders granted on 26 July 2014 by Wright J under case number 2014/22434 in that; 

a. it boarded the applicants’ two minor children, Zhengyu and Lili onto flight CX748 
and did not disembark them despite the interdict preventing it from boarding the said 
children, 

b. it did not return the said children to OR Tambo International Airport on a Cathay 
Pacific flight departing from Hong Kong despite the second order granted to that 
effect; 

and for the reasons set out in the judgment to be handed down by Friday 14 
November 2014. 

2. The Third Respondent is held to be in contempt of the court orders granted on 28 
July 2014 by Wright J under the said case number in that; 

it did not return the applicant’s eldest child Xuefeng to OR Tambo International 
Airport on a Cathay Pacific flight departing from Hong Kong despite the order 
granted to that effect; 

and for the reasons set out in the judgment to be handed down by Friday 14 
November 2014 

3. Ms Shirley Jones is held to be in contempt of the second court order granted on 
26 July 2014 and the order granted on 28 July 2014 by Wright J under the said case 
number in that; 

she did not cause Cathay Pacific to return the applicant’s three children to OR 
Tambo International Airport on a Cathay Pacific flight departing from Hong Kong 
despite the orders granted to that effect;’ 

The learned Judge made further orders dismissing the counterapplication, ordering 
Cathay Pacific to pay the costs of both the contempt application and the 
counterapplication on the attorney and client scale and stood the sanctions imposed 
on the appellants (the payment of fines) over until 11 December 2014. 

  

THE LAW 

[26] The requirements for civil contempt of court are well established. An applicant 
who seeks a committal order must establish the following: 

(a) that a court order was made; 



(b) that the order had been served; 

(c) non-compliance with the order; 

(d) wilfulness and mala fides. 

Proof beyond reasonable doubt is required. But, once the applicant has adduced 
sufficient evidence to prove requirements (a), (b) and (c), the respondent bears an 
evidentiary burden in respect of requirement (d). A failure by the respondent to 
adduce evidence that establishes a reasonable doubt as to whether non-compliance 
was wilful and mala fide, will mean that civil contempt will have been established 
beyond reasonable doubt.[5] 
[27] In the present instance, we are concerned with an alleged contumacious failure 
or refusal to obey an order of court. Committal for civil contempt was sought in the 
court a quo against the appellants for both coercive and punitive reasons: first to 
compel Cathay Pacific to issue air tickets for the children’s return from Hong Kong, 
and second, to punish both appellants for their alleged contumacy. In the event, as 
stated, the children were flown back to South Africa without any concession on the 
part of Cathay Pacific that it was in law compelled to do so. What remained therefore 
was the committal sought by the respondents. Applying these general legal 
principles to the facts in this matter, I propose dealing sequentially with the various 
orders. 

  

Adendorffs Boerderye v Shabalala and Others (997/15) [2017] ZASCA 37 (29 
March 2017) 

Court orders- overbroad court orders not sought by parties and not supported by 
pleadings : such orders not sustainable, especially where parties were not afforded 
opportunity to make prior representations : orders set aside both in appeal and cross 
appeal. 

Costs - de bonis propriis : where attorneys flagrantly disregard court rules by late 
delivery of heads of arguments without proper explanation : additionally, attempting 
to obtain postponement without proper basis : such conduct prejudicing opponent : 
appropriate to mulct attorney with costs. 

  

ORDER 

  

On appeal from: The Land Claims Court (Sardiwalla AJ) sitting as court of first 
instance): 

1 The appeal succeeds with costs, including the costs of two counsel. 

2 The cross appeal is upheld with no order as to costs. 

3 The orders of the court below are set aside and substituted with the following: 

‘1 The first and second respondents, with the assistance of the appellant (to provide 
transport), are hereby directed to remove all livestock belonging to them, from the 
appellant’s farm described as Portion 1 of the farm La Bella Esperance No. 3338, 



Registration Division HS, KwaZulu-Natal and situated in the district of Newcastle 
(‘the farm’) within 30 days of the granting of this order, to a place identified by the 
first and second respondents. 

2 That, in the event of the first and second respondents failing to comply with the 
order set out in paragraph 1 above, the Sheriff of the High Court, with the assistance 
of the South African Police Services, if necessary, is hereby ordered and directed to 
remove all the livestock present on the farm under the control of the respondents 
referred to in paragraph 1 above, to the nearest pound. 

3 That the first and second respondents are interdicted and restrained from returning 
any of the livestock removed from the farm as prayed for in paragraph 1 and/or 2 
above, or any other livestock, until the rehabilitation period of 3 years of the 
demarcated area where the livestock were kept has expired.’ 

4 The attorneys of the first and second respondents are ordered to pay the cost of 
the application for postponement and condonation de bonis propriis. 

  

Mashamaite & others v Mogalakwena Local Municipality & others (523 /2016) 
and MEC, Limpopo & another v Kekana & others (548/2016) [2017] ZASCA 
43 (30 March 2017)  

Res Judicata : the same cause, between the same parties for the same relief : the 
court a quo was precluded from granting a substantive order of reinstatement. 

Motion proceedings: an applicant must, in the founding papers, disclose facts that 
would make out a case for the relief sought : the relief granted by the court a quo 
was inconsistent with the facts and averments contained in the papers : relief 
improperly granted. 

Costs order : discretionary and not lightly interfered with on appeal : absence of 
grounds on which a court, acting reasonably, could have made the order : appeal 
court entitled to interfere. 

This appeal concerns the affairs of the first respondent, the Mogalakwena Local 
Municipality, Limpopo (the municipality) and what has in effect become a power 
struggle between the municipality, its councillors and the municipal manager. 

Mr Kekana, (Kekana) (second respondent in Case No 523/2016), was previously the 
municipal manager of the municipality. The subject matter of this appeal is an urgent 
application (Case No 89657/14) launched on 19 December 2014 by Kekana, with the 
municipality as co-applicant against the appellants, in which he sought certain 
interdictory relief, pending the finalisation of review proceedings. In that application, 
the first appellant, the Member of the Executive Council of the Limpopo Province 
responsible for the Department of Co-operative Governance Human Settlements and 
Traditional Affairs (the MEC), was cited as the first respondent.  The second to thirty-
seventh appellants (the appellants) were councillors of the municipality at the time. 

  



 In Part A of the urgent application, Kekana sought an order, inter alia, (i) interdicting 
Mr Lebelo (Lebelo) (fifth appellant in Case No 523/2016) from convening meetings of 
the council; (ii) interdicting the appellants from executing certain resolutions adopted 
by the council; (iii) interdicting Mr Mashamaite (Mashamaite), (first  appellant in Case 
No 523/2016) the then mayor, from performing any acts as mayor of the municipality; 
(iv) interdicting all councillors of the municipality from giving instructions to officials 
unless authorised by legislation; (v) interdicting Mr Selepe (Selepe) (fortieth 
respondent in Case No 548/2016) from performing any functions as acting municipal 
manager and (vi) declaring that he, Kekana, was the municipal manager of the 
municipality. He also sought a rule nisi calling upon the MEC to show cause why she 
should not be held in contempt of an order issued by Tuchten J under Case No 
35248/2014 on 17 June 2014. In Part B of the application (the review)  Kekana 
sought the review and setting aside of, inter alia, the decision taken by the MEC to 
convene a special council meeting on 6 November 2014, resolutions taken by the 
council on 6 November 2014 and 4 December 2014 and the decision to appoint 
Selepe as acting municipal manager. 

 It was common cause that at the time Kekana launched the application, he was on 
suspension pending a disciplinary enquiry, having been placed on suspension by the 
council on 4 December 2014. Part A of the application was heard on 23 December 
2014. The court a quo (Ismail J), did not grant interim relief and that portion of the 
matter was adjourned sine die. The review continued in the ordinary course. 

In the meanwhile the municipality proceeded with the disciplinary enquiry against 
Kekana. He was found guilty of gross misconduct and dismissed by the municipality 
on 31 March 2015. On 20 April 2015, Kekana launched an urgent application in the 
Gauteng Division, Pretoria, challenging his suspension, the disciplinary proceedings 
and his dismissal. On 1 June 2015, the urgent application was dismissed on the 
ground that that court did not have jurisdiction to entertain the matter. Hughes J 
found that the Labour Court had jurisdiction to ‘adjudicate the dispute as asserted’ by 
Kekana.  

Polokwane Taxi Association v Limpopo Permissions Board and 
others (490/2016) ZASCA 44 (30 March 2017)  

Locus standi: whether appellant could bring the application: whether appellant had 
direct and substantial interest in the subject matter.    

The Supreme Court of Appeal (SCA) upheld an appeal against a judgment by the full 
court of the Gauteng Division of the High Court, Pretoria in terms of which it was found 
that the appellant lacked the necessary standing to have instituted application 
proceedings. 

The issue at the heart of this appeal pertained to the question whether the appellant, 
a legal entity capable of suing and being sued in its own name, could show that the 
rights of its members were intertwined with its own and that as a result, it had a legal 
interest in bring the application and possessed the standing to do litigate on behalf of 
its members.  

The Supreme Court of Appeal held that the full court’s decision that a duly registered 
taxi association in the appellant’s position lacked the requisite standing to bring 



proceedings on behalf of its members had potentially prejudicial future repercussions 
for the taxi industry as a whole. Moreover, the SCA noted that the full court had 
overlooked the full import of the relief sought by the appellant which had the effect that 
it indeed established a clear direct and substantial interest in the constitutional rights 
and interests of its members and that such interest clothed the appellant with the 
necessary standing to institute the proceedings on behalf of its members. 
Consequently, the appeal was upheld. 

The Supreme Court of Appeal (SCA)  upheld an appeal by the appellants, setting aside 
the order of the Gauteng Division of the High Court, Pretoria and dismissing the 
application in the court a quo. 
 
This appeal concerns the affairs of the Mogalakwena Local Municipality, Limpopo (first 
respondent) and its councillors and the municipal manager.  Mr Kekana, (Kekana) 
(second respondent) was previously the municipal manager of the municipality and 
the subject of this appeal was an urgent application launched in December 2014 by 
Kekana, with the municipality against the appellants.  During the course of 2014 and 
2015, Kekana brought multiple applications on behalf of the first respondent, against 
various council members, including the appellants.  The  issues that arose in this 
appeal were as follows: was the court a quo precluded from granting the relief of 
reinstatement on the basis of res judicata; did Kekana have the authority to institute 
proceedings on behalf of the first respondent; are some of the orders appealed against 
moot; was it established that the non-compliance of the Member of Executive Council 
of the Limpopo Province (MEC) with the order granted by the court a quo, was wilful 
and mala fide and whether the court a quo was justified in directing that the appellants 
pay the reserved costs of 23 December 2014.  
 
The SCA held that the court a quo erred in granting a substantive order of 
reinstatement for two reasons. First, it was precluded, by virtue of the doctrine of res 
judicata, from pronouncing on this matter as it had already been adjudicated upon. 
Second, Kekana had not made out a case for the grant of such relief. The court also 
held that: Kekana was on suspension at the time proceedings were instituted and as 
a result he could not act on behalf of the municipality; paragraphs 6 and 7 of the order 
granted by the court a quo will have no practical effect or result and that, that part of 
the judgment has become moot; all requirements for the grant of a contempt order 
against the MEC was not met and should not have been granted and there was no 
reasonably basis for the court a quo to have granted an order directing costs that the 
costs reserved on 23 December 2014 be paid by the appellants. 
 

Factaprops v The Land Bank (353/2016) [2017] ZASCA 45 (30 March 2017)  
Prescription: The phrase ‘mortgage bond’ in s 11(a)(i) of the Prescription Act 68 of 
1969 has a wide meaning and includes a special notarial bond in terms of the 
Security by Means of Movable Property Act, 57 of 1993: therefore the period of 
prescription applicable to a debt secured by such special notarial bonds is thirty 
years. 
Security by Means of Movable Property- Prescription: The phrase ‘mortgage bond’ in 
s 11(a)(i) of the Prescription Act 68 of 1969 has a wide meaning and includes a 
special notarial bond in terms of the Security by Means of Movable Property Act, 57 



of 1993: therefore the period of prescription applicable to a debt secured by such 
special notarial bonds is thirty years. 
 

This appeal concerns the period of prescription applicable to a debt secured by a 
special notarial bond for the purposes of s 11 of the Prescription Act 68 of 1969 (the 
Prescription Act). Is it thirty or six or three years? This issue depends on the 
interpretation of the phrase ‘mortgage bond’ in s 11(a)(i) of the Prescription Act and 
on, specifically, whether that phrase is wide enough to include a special notarial 
bond. The issue must be considered against the following factual background. 

the Supreme Court of Appeal (SCA) dismissed an appeal by Factaprops 1052 CC (the 
1st appellant) and Ismail Ebrahim Darsot (the 2nd appellant) against a judgment of the 
Gauteng Division, Pretoria.  
 
The issue on appeal concerned the period of prescription applicable to a debt secured 
by a special notarial bond for the purpose of s11 of the Prescription Act 68 of 1969.  
 
In May 1999, the Land Bank concluded a written loan agreement with Factaprops for 
a sum of R250 000. As part of the loan agreement, payment of all sums of money 
owed to the Land Bank was secured by the registration of a special notarial bond over 
a number of specified movable assets owned by Factaprops, in favour of the Land 
Bank. As an additional form of security, Mr Darsot bound himself as surety and co-
principal debtor in solidum to the Land Bank for repayment of all sums of money owed 
to the Land Bank by Factaprops. Factaprops defaulted in its payment.  
 
On 14 October 2010, the Land Bank issued summons against Factaprops and Mr 
Darsot suing them jointly and severally, the one paying the other to be absolved, for 
payment of all sums of money owed to the Land Bank. In defending the action, and 
apart from pleading over on the merits of the Land Bank’s claim, the appellants 
delivered a special plea in which they alleged that the Land Bank’s claim for payment 
of the loan had become prescribed in terms of s 11(d), alternatively, in terms of s 11 
(c) of the Prescription Act. The Land Bank then delivered a replication in which it 
argued that its claim was for the payment of a debt which was secured by a special 
notarial bond and that the applicable prescription period is thirty years.  
 
The High Court held that the Land Bank’s claim had not prescribed and it accordingly 
dismissed the appellants’ special plea. In its reasoning, the High court concluded that 
the phrase ‘mortgage bond’, as set out in s11 (a)(i) of the Prescription Act, is wide 
enough to include reference to a special notarial bond.  

 

Devland Cash and Carry (Pty) Limited v Attorneys Fidelity Fund (7307/2016) 
[2017] ZAWCHC 27 (22 March 2017)  

Attorney-trust account- payment was not made to the attorney concerned in the 
course of his practice. 

The applicant seeks two orders. The first is to declare that an irrevocable 
undertaking issued to it by LBG Attorneys (‘LBG’) on 15 June 2009 ‘constituted trust 



funds’ held for and/or on its behalf as contemplated in s 26(a) of the Attorneys Act 53 
of 1979 (‘the Act’). The second is for payment by the respondent of R814 962.35 
together with interest thereon as a consequence of the failure by LBG to adhere to 
that undertaking. 

[2] The respondent raised various defences in its answering affidavit but persisted 
only with three, all of which centre around entrustment. First, the applicant has not 
established that monies were in fact paid into LBG’s trust account. Second, there 
was no other “entrustment” as envisaged in s 26(a) of the Act. Third, in any event, 
payment was not made to the attorney concerned in the course of his practice. 

 In the founding affidavit Gathoo alleged that, acting on the strength of these 
undertakings, the applicant sold and delivered goods on a running account facility to 
Coifax at Naidoo’s special instance and request during the period 2 July 2009 to 
12 November 2009. The applicant was aware at the time that trading with Coifax 
posed a substantial credit risk, given its operation in Zimbabwe during a period of 
adverse economic conditions and a prevailing climate of political instability. Gathoo 
alleged that this was the very reason why the applicant insisted on the irrevocable 
undertaking of 15 June 2009 as security to discharge the debt. 

The applicant’s statements annexed to the founding affidavit reflect that Coifax itself 
made regular payments directly to the applicant until about 24 August 2010 
whereafter they appear to have ceased. This resulted in the applicant reconciling the 
Coifax account on 4 February 2011, at which date the amount owed to it was 
R814 962.35. 

Section 26(a) of the Act provides that: 

‘26.  Purpose of fund.—Subject to the provisions of this Act, the fund shall be 
applied for the purpose of reimbursing persons who may suffer pecuniary loss 
as a result of— 

(a)   theft committed by a practising practitioner, his or her candidate attorney 
or his or her employee, of any money or other property entrusted by or on 
behalf of such person to him or her or to his or her candidate attorney or 
employee in the course of his or her practice or while acting as executor or 
administrator in the estate of a deceased person or as a trustee in an 
insolvent estate or in any other similar capacity;…’ 

The abovementioned considerations lead me to conclude that LBG merely served as 
a conduit for the money. The applicant may well have claims in contract or delict 
against Ganas and/or LBG based on the breach of the irrevocable undertaking, but it 
does not have a claim against the respondent in terms of s 26(a) of the Act. 
(Cf Industrial and Commercial Factors (Pty) Ltd (supra) which is distinguishable on 
its facts, as was set out in Injo Investments (supra) at paras 25 – 31). 

  

The following order is made:‘The application is dismissed with costs, including any 
reserved costs orders.’ 

  
IA v MK [2016] JOL 37049 (ECP) 

Mandament van spolie – Requirements 



The parties in this matter were embroiled in divorce proceedings. 

After them not cohabiting for over three years, the respondent returned from Cape 
Town and moved into the house in Port Elizabeth where the applicant was living. The 
applicant brought an urgent application for a mandament van spolie and an interim 
order in that regard was granted. 

The respondent raised the defences that she was entitled to return to the house by 
virtue of an agreement, and that the provisions of the Prevention of Illegal Eviction 
from and Unlawful Occupation of Land Act 19 of 1998 were not complied with by the 
applicant, rendering his application fatally defective. 

Held that the applicant’s cause of action was that he had been in peaceful and 
undisturbed possession of the house when the respondent gained access to the house 
and wrongfully deprived him partially of his possession. 

The agreement relied upon by the respondent was set out by her in vague terms, and 
was denied by the applicant. In deciding whether a genuine dispute of fact was raised, 
the court held that the raising of the alleged agreement as a defence to the applicant’s 
application was so inadequate, because of the flimsy evidence, that it could not be 
said that the respondent had raised a real, genuine or bona fide dispute of fact. The 
defence was rejected. 

In order to succeed with an application for a mandament van spolie the applicant is 
required to establish that he was in possession of the property concerned and that he 
was unlawfully – that is, without his consent and against his will – deprived of that 
possession. The mandament van spolie is available even when a person has only 
been dispossessed of part of the property he possessed. Those requirements were 
established by the applicant in this case. 

The Court then considered whether the application was fatally defective because it 
had not been brought in compliance with the Prevention of Illegal Eviction from and 
Unlawful Occupation of Land Act 19 of 1998. The Court found that the Act did not 
apply to the circumstances of this case because the house in respect of which the 
applicant sought the return of his possession from the respondent was not her home. 
The applicant was thus entitled to the confirmation of the rule nisi. 

 
Firstrand Bank Limited v Kruger and others [2017] JOL 37566 (GJ)  

Motion proceedings – Founding affidavit – Deponent – Requirements-lack of 
confirmatory affidavits   

The Court referred to a number of applications brought on long form notice of motion 
by financial institutions against defaulting credit receivers in relation to credit 
agreements for home loans and motor vehicle finance. The cases could be divided 
into those where there was some suggestion that the deponent had personal 
knowledge of certain of the essential allegations and those where on an overview of 
the founding affidavit, the deponent had not set out enough facts to demonstrate 
personal knowledge. The present case was an example of the latter. The claim was 
brought on notice of motion for payment of an amount of just over R2,6 million together 
with interest and the hypothecation of the immovable property which was provided as 
security for the loan. In addition the bank sought an order rectifying the applicable 



interest rate from prime less 1,25% to prime less 1%. The affidavit was deposed to by 
a commercial recoveries manager at the bank. 

Held that the persons who could provide direct evidence to support a rectification of 
the agreement did not provide any confirmatory affidavits. Furthermore the deponent 
did not identify from whom he obtained any of the information relied upon. It was 
therefore not possible to ascertain which parts of the evidence presented were within 
the deponent’s own knowledge and which was conveyed to him by his unnamed 
sources. 

In motion proceedings an allegation of fact can only be made through admissible 
evidence contained in the affidavits filed. 

In the present case the deponent while having the trappings of authority in the 
department did not claim to have been personally involved in the process of recovering 
the debt. Accordingly the papers were not in order and the applicant was required to 
file and serve on the respondents a supplementary affidavit by a person who had been 
involved directly in the recovery of the alleged debt from the respondents and who 
confirmed the current status of the debt. 
 

Afriforum NPC and another v Pienaar [2017] JOL 37568 (WCC) 

Interdictory relief – Requirements-disputes of fact-interdict not granted 

The first applicant (Afriforum) was a non-profit organisation with its main purpose being 
the promotion and advocacy of democracy, equality and civil, human, minority and 
constitutional rights. The second applicant (“Mr Pawson”) was employed by Afriforum 
as the Head of Local Government Affairs. The applicants’ cause of action was deeply 
mired in politics upon the Stellenbosch University campus. 

The respondent, (“Mr Pienaar”) was a supporter of certain of the actions of the Open 
Stellenbosch (“OS”) movement and more recently Fees Must Fall Movement (“FMF”). 
In March 2016, he posted a comment on his Facebook page about the actions of 
Afriforum supporters. The applicants alleged that the statement was defamatory, and 
falsely suggested that supporters of Afriforum had threatened to rape women. 

Held that disputes of fact had arisen on the affidavits in relation to the incident which 
gave rise to the posting of Mr Pienaar’s comments. A final interdict may only be 
granted if the facts averred in the applicants’ affidavits which have been admitted by 
the respondent, together with the facts alleged by the respondent justify such order. 
Insofar as a final interdict was prevented by a genuine or bona fide dispute of fact, the 
applicants could seek an interim interdict pending the finalisation of an action for a 
final interdict. In order to obtain that they would have to show a prima facie right; a 
well-grounded apprehension of irreparable harm if the relief is not granted; that the 
balance of convenience favours the granting of the interim interdict; that they have no 
other satisfactory remedy. The Court found the applicants not to have established 
those requirements. 

The application was dismissed with costs. 
 

City of Cape Town and others v Kotzé [2017] JOL 37576 (WCC) 



Rule 36, Uniform Rules of Court- Submission to medical examination  

In an interlocutory application brought in terms of Rule 36, an order was sought that 
the respondent be directed to submit herself to a further medical examination before 
a psychiatrist. The applicants also sought an order that the psychiatrist be permitted 
to canvass the circumstances of the events that transpired on the date of the incident 
on which the respondent’s cause of action was based, during the course of such 
examination. The incident involved the arrest of the respondent after she became 
involved in an altercation with members of the first applicant’s Metro Police Services, 
including second and third applicants. She alleged that in the process she was abused 
and humiliated and was physically manhandled, and sustained certain bodily injuries. 
She instituted action against the applicants in which she claimed damages in an 
aggregate amount of R1 150 000. Included in the heads of damages were claims for 
estimated past and future medical expenses, loss of earnings (both past and future) 
and general damages. 

Held that Rule 36(1) provides that any party to proceedings in which damages or 
compensation in respect of alleged bodily injury is claimed, shall have the right to 
require any party so claiming (and whose state of health may be relevant for the 
determination of such damages or compensation), to submit to medical examination. 
The Court confirmed that the provisions of the rule under discussion (at least those 
pertaining to the compulsion of a party to submit to medical examination), were 
essential and necessary for the achievement of important public policy objectives, in 
the interests of the administration of justice. such limitations of a party’s rights to bodily 
integrity, privacy and dignity as were occasioned by the application and enforcement 
of these rules were reasonable and justifiable limitations in an open and democratic 
society based on freedom and equality, provided that a court is alive to, and effectively 
regulates any abuses of the rule. However, the Court was not agreeable to subjecting 
respondent to yet another psychiatric examination which was neither necessary nor 
desirable and which would in all likelihood only serve to cause her further 
psychological and emotional distress. The applicants had substantially all the 
necessary information they required in order to enable them to prepare for trial and to 
meet the case which would be put up by the respondent. 

The application was dismissed with costs. 
 

Ex parte Mdyogolo (Eastern Cape Society of Advocates as amicus curiae) 
[2017] JOL 37578 (ECG) 

Attorneys – Application for admission – Fit and proper person 

In an application for the applicant to be admitted as an attorney of the court, the Court 
had to decide whether he was a fit and proper person to be admitted. The issue arose 
due to the applicant’s three criminal convictions. One of those conviction was relevant 
to the present proceedings, and was for robbery. The applicant’s explanation was that 
he committed the robbery as part of the armed struggle. 

Held that section 15(1)(b) of the Attorneys Act 53 of 1979 vests the power in this Court 
of admission and enrolment of an applicant provided that he or she satisfies certain 
listed qualifications, while section 15(1)(a) provides that a person may only be 
admitted and enrolled if he, in the discretion of the Court, is a fit and proper person to 
be so admitted and enrolled. 



The explanation referred to above was at odds with what the applicant had said in an 
amnesty application to the Truth and Reconciliation Commission. When a court is 
called upon to determine whether a person is a fit and proper person to become or 
remain an attorney, it is required to weigh up the conduct that is alleged to disqualify 
the person against the conduct expected of an attorney. The dishonest explanation 
given by the applicant led to his application for admission and enrolment as an attorney 
being refused. 

The application was dismissed. 
 

Bangani v Minister of Rural Development and Land Reform and another [2017] 
JOL 37601 (ECG) 

Jurisdiction – Land restitution agreement – Enforcement of – Whether High Court has 
jurisdiction to determine claim 

Where claim fell within the exclusive jurisdiction of the Land Claims Court as provided 
in section 22 of the Restitution of Land Rights Act 22 of 1994, High Court lacking 
jurisdiction to entertain claim 

In terms of an agreement entered into in April 2009 between a local community, a local 
municipality and the respondents. The agreement provided inter alia for the payment 
by the second respondent of the amount of R88,167,26c to 907 households as 
compensation for the loss of the rights which the community had in land. According to 
the agreement, the land, which now vested in the municipality, was used prior to 1935 
by members of the community to graze their cattle. The community was effectively 
dispossessed of their grazing rights by the introduction of legislation in the apartheid 
era aimed at regulating the use of the land. The agreement also provides for what is 
described as a project fund made up of “restitution settlement grants”. The appellant 
sued the respondents for payment of the two amounts referred to above. In their plea, 
the respondents raised an objection to the appellant’s locus standi to sue on the 
agreement. The objection was premised on the provisions of section 2(3)(b) of the 
Restitution of Land Rights Act 22 of 1994 (“the Act”), in terms of which a natural person 
who has died after the lodgement of a claim as envisaged in the RLRA without leaving 
a will, may be substituted by a direct descendant. It was pleaded that the appellant 
was the wife of the son of the claimant and not a direct descendant as envisaged in 
the section, with the consequence that she was consequently not, and could not be a 
party to the agreement which she sought to enforce. At the trial the respondents 
in limine raised another objection. It was contended that the court lacked jurisdiction 
to determine the dispute. The basis of the objection was that the dispute raised fell 
within the exclusive jurisdiction of the Land Claims Court as provided in section 22 of 
the Act. The Court narrowly focused on the jurisdiction question and made no findings 
with regard to the issue of locus standi or the merits of the appellant’s claim. It found 
that the appellant’s claim was founded on an agreement as envisaged in section 
22(1)(cE) of the Act, that her claim for payment amounted to the enforcement of an 
agreement as envisaged in paragraph (cE), and that it consequently lacked jurisdiction 
to entertain the appellant’s claim. The dismissal of the application on that basis led to 
the present appeal. 

Held that the issue for determination was whether the High Court had jurisdiction to 
determine the appellant’s claim. 



Although the Land Claims Court has all the powers of a High Court having jurisdiction 
in civil proceedings at the place where the land in question is situated, it does not 
possess general or inherent jurisdiction. Unlike the High Court that derives its judicial 
authority from the Constitution, the Land Claims Court gets its authority from a statute 
and its powers are circumscribed. The powers which it does possess are however to 
the exclusion of the High Court. The High Court thus correctly found that it lacked 
material jurisdiction in respect of those matters which the legislature in section 22(1) 
of the Act assigned to the exclusive jurisdiction of the Land Claims Court. The question 
then was whether the appellant’s claim amounted to the determination of a matter as 
contemplated in section 22(1). Relevant for present purposes was the power of the 
Land Claims Court in paragraph (cE) “to determine any matter including the validity, 
enforceability, interpretation or implementation of an agreement contemplated in 
section 14(3), unless the agreement provides otherwise.” The first aspect to that 
question was whether the appellant’s claim was a matter that included the 
“enforceability” or “implementation” of an agreement. The second aspect was whether 
the agreement on which the appellant’s claim was founded was an agreement as 
“contemplated in section 14(3)” of the Act. The court held that as a claim for specific 
performance of the terms of a written contract, the appellant’s claim was a matter that 
fell squarely within what was contemplated by the legislature in paragraph (cE). 

Turning to the second question, the Court explained the provisions of section 14(3) as 
follows. Where parties who have an interest in a claim have reached agreement in 
respect of the claim, and have entered into a written agreement, the agreement will 
only be effective from the date on which the Regional Commissioner has certified that 
he is satisfied with the agreement, and the agreement ought not to be referred to the 
Land Claims Court. In the present matter the contract on which the appellant relied for 
her claim was entered into in terms of section 42D of the Act. The fact that the 
agreement was concluded in terms of section 42D did not take it outside the provisions 
of the Act. In other words, it did not operate to give the agreement any status different 
from an agreement as contemplated in section 14(3). Neither section 14(3), nor 
section 42D state that to be the position, and there is no obvious reason why a section 
42D agreement should not also be subject to certification by the Regional 
Commissioner. Both sections deal with agreements reached in relation to a claim as 
envisaged in the Act, and section 14(3) is not limited to an agreement entered into 
between the parties to a land claims dispute. 

Accordingly, the legal premise on which the court found that it lacked jurisdiction was 
correct. The appellant did not take issue with that, but argued that the court below was 
not placed to make the finding it did as it had no, or insufficient evidence before it to 
find as a fact that the Commissioner had issued a certificate as contemplated in section 
14(3). The appellant’s argument was premised on the observation of the court in its 
judgment that the Commissioner’s certificate was not placed before it. however, what 
the appellant’s argument missed was that the judgment stated that it was not 
necessary for the production of the certificate by reason of the fact that the terms of 
the agreement itself made reference to the Commissioner certifying the agreement in 
terms of section 14(3). The effect was that the Commissioner’s certificate had been 
incorporated into the agreement, and the agreement took effect from the date of the 
signing thereof. 



The Court below was correct in finding that the Commissioner had issued a certificate 
as contemplated in section 14(3) of the Act, and it correctly upheld the respondents’ 
objection to its jurisdiction. 

The appeal was dismissed. 

Premium & Claims Administrators (Pty) Ltd v Sheriff for the Districts of 
Stellenbosch and Kuils River South and another [2016] JOL 36995 (WCC) 
 

Execution-Warrant of execution – Stay of execution – Abuse of court’s process 

The applicant had sued the second respondent for damages flowing from the alleged 
cancellation by the latter of an agency agreement between those parties. On the date 
of set down, the trial could not proceed because of the late discovery on the part of 
the applicant. The matter was postponed sine die and the Court directed the applicant 
to pay the second respondent’s wasted costs arising out of the postponement on the 
scale as between attorney and client. The second respondent thereafter prepared its 
bill of costs in relation to the postponement and eventually taxed an amount of 
R632 024,86 which was due and payable by the applicant but remained unpaid. 
Pursuant to the applicant’s failure to settle that bill, the second respondent 
commenced execution steps against the applicant. A writ of execution for the 
attachment of movables was issued by the Registrar. 

The applicant requested the present court to exercise its discretion under Rule 45A to 
stay the execution process. It based its application on the contention that the 
attachment constituted an abuse of the court’s process which should not be tolerated. 

Held that Rule 45A grants this Court a wide discretion to suspend an order for 
execution, which discretion is limited only by the consideration that it must be 
exercised judicially. The court will grant a stay of execution where a real and 
substantial injustice would otherwise eventuate. 

The Court was satisfied in this matter, that the only aim of the second respondent, was 
to cause permanent financial prejudice to the applicant. Its conduct was thus 
confirmed as amounting to a manifest abuse of process. 

The application or a stay was granted. 

 

Ex parte Pretorius (Franklin intervening) [2017] JOL 37599 (WCC) 

Motion proceedings – Dispute of fact – Election of party to proceed by way of 
application in circumstances in which he should have realised that a serious dispute 
of fact incapable of resolution was bound to develop on the papers resulting in 
dismissal of application 

Persons – Succession – Wills – Section 4A(1), Wills Act 7 of 1953 – disqualification of 
any person who attests and signs a will as a witness at the time of execution of will – 
disqualification of spouse of person attesting will at time of execution from receiving a 
benefit under will – Section 4A(2), Wills Act 7 of 1953, – Allowing court to declare 
disqualified person competent to receive a benefit from a will – Court must be satisfied 
–No fraudulent or unduly influence upon testator in the execution of a will 



In an ex parte application, the applicant sought an order declaring him competent in 
terms of section 4A(2)(a) of the Wills Act 7 of 1953 to receive benefits bequeathed to 
him in a will. The testator (“the deceased”) had died without offspring. In her last will, 
she nominated the applicant, failing which his daughter, as the executor of her estate. 
She also bequeathed to the applicant her immovable property, the household contents 
thereof and a motor vehicle. The applicant and his daughter had signed the will as 
witnesses. 

After service of the application, the sister of the deceased sought leave to intervene, 
which leave was granted. The intervening party (Ms Franklin) questioned the bona 
fides of the applicant in bringing the application on an ex parte basis. She also 
accused him of being dishonest in relation to a number of the facts he put up in his 
founding affidavit. Ms Franklin also opposed the application on the basis that a number 
of disputes of fact had arisen on the papers and that on an application of the rule 
in Plascon-Evans Paints v Van Riebeeck Paints [1984] 2 All SA 366 (A), the relief 
sought could not be granted. The disputes included the circumstances under which 
the will was drafted; the circumstances surrounding the execution of the will; the nature 
and extent of the relationship between the applicant and the deceased; the existence 
of undue influence on the deceased in the execution of the will; and the mental 
capacity of the deceased at the time of the execution of the will. 

Held that section 4A(1) of the Wills Act 7 of 1953 disqualifies any person who attests 
and signs a will as a witness at the time of execution of the will, and the spouse of 
such person at the time of execution, from receiving a benefit under the will. However, 
section section 4A(2) allows a court to declare such person competent to receive a 
benefit from a will if the court is satisfied that that person or his spouse did not defraud 
or unduly influence the testator in the execution of the will. 

For the applicant to obtain a declaration that he was competent to receive a benefit 
under the deceased’s will in spite of his signature of the document as a witness, the 
court had to be satisfied in terms of section 4A(2)(a) that he did not defraud or unduly 
influence the testator in the execution of the will. 

The intervening party disputed the facts surrounding the signature of the will by the 
deceased and put up facts to support her contention that the deceased was unduly 
influenced in signing it. Those assertions were not bald or hollow denials. The version 
put up by Ms Franklin did not constitute one which was on the face of it either fanciful 
and untenable. The allegations of undue influence were not so beyond possibility that 
the notion could be dismissed. The dispute was a deeply contested matter in which 
the factual disputes raised could not be resolved in favour of the applicant on affidavit 
in motion proceedings. The applicant had elected to proceed by way of application in 
circumstances in which he should have realised that his benefit under the will was to 
be contested and that a serious dispute of fact incapable of resolution was bound to 
develop on the papers. He did not seek the referral of the matter to oral evidence, 
even when the disputes of fact become patently clear to him after the opposing papers 
had been filed and he had been given an opportunity in the agreed court-ordered 
timetable to do so. Moreover, the applicant’s failure to make full disclosure of all 
relevant facts in his founding affidavit, including but not limited to disclosing the 
circumstances surrounding the preparation and signature of the will and the 
deceased’s mental and physical state at the time of her signature of it, when the 



application was launched ex parte and both good faith and full disclosure was 
required, justified the dismissal of the application. 

The application was dismissed with costs. 

 
Agri Eastern Cape and others v Member of the Executive Council for the 
Department of Roads and Public Works and others [2017] JOL 37593 (ECG) 

  

Interdict-Structural interdict – Circumstances where warranted 

In the present application for a structural interdict, the first applicant (Agri EC) 
represented the interest of the farming community in the Eastern Cape province, and 
the remaining applicants were its members. The matter proceeded only against the 
first and second respondents (the MEC and the DG). 

The focus of the application was the poor condition and lack of maintenance and repair 
of the road network of the farming communities in the Eastern Cape and the need for 
a plan of action to remedy the situation. Essentially, the applicants sought an order 
declaring the respondents legally obliged to repair all roads within their jurisdiction and 
an order that they comply with that obligation. The founding affidavit was deposed to 
by the President of Agri EC (Pringle). According to Pringle, the failure to repair and 
maintain the road network of farming communities in the Eastern Cape had prevailed 
for more than 10 years. Pringle annexed to his affidavit letters from a number of 
agricultural associations in the Eastern Cape setting out the problems they 
experienced as a result of the poor condition of gravel roads. The answering affidavit 
was deposed to by the Acting Engineering Specialist: Roads Planning employed by 
the Department of Roads and Public Works. He was responsible for the planning and 
needs assessment of the provincial roads network in the Eastern Cape. He stated that 
the Department had a clear implementation strategy regarding the maintenance of 
roads, although there was a significant backlog. he expressed the view that a court 
order instructing the Department to repair the roads would amount to an instruction by 
the judiciary to the executive branch of government to prioritise road repairs and 
maintenance above other pressing social priorities. Secondly, it was alleged that the 
order would not be capable of being enforced because of insufficient funds. Thirdly, it 
was stated that the applicants had no legal basis for such an order because they had 
not asserted any right which had been breached. 

In terms of an interim order granted in the matter, the first and second respondents 
were ordered to file a report with the court setting out what steps they would take to 
repair and maintain roads, the time frames and how the work would be done. That led 
to Agri EC submitting a draft order to the Court, which draft order drew largely on the 
material contained in the respondents’ report. That in turn caused the respondents to 
revert to the previously held negative response to the applicants’ submissions. 

Held that roads and road traffic fell within the exclusive legislative competence of the 
province. No person or authority other than the MEC had the power to repair and 
maintain roads, unless the MEC or his delegate concluded an agreement with that 
person or authority to take over responsibility for a provincial road. Setting out the 
constitutional and statutory obligations of the respondents, the Court found that their 
performance of those obligations was deficient. 



The Court referred to the authorities identifying three sets of circumstances where a 
structural interdict is warranted. The first is where it is necessary to secure compliance 
with a court order. The second is where the consequences of even a good-faith failure 
to comply with a court order are so serious that the court should be at pains to ensure 
effective compliance. The third is where the mandatory order is so general in its terms 
that it is not possible to define with any precision what the government is required to 
do. 

In objecting to the applicants’ draft order, the respondents complained that the 
proposed order was indefinite and did not allow the Department to change its 
maintenance strategy and the mechanism to deliver that strategy. The Court found 
that to be a negative approach. The respondents needed the impetus of a structural 
interdict to move forward in a strategic manner. The applicants’ draft order was, on the 
other hand, appropriate. 

The Court merely rearranged the sequence of the paragraphs and the formulation of 
the orders. 

 
Amardien and others v Registrar of Deeds and others [2017] JOL 37596 (WCC) 

Alienation of Land Act 68 of 1981 – Sale of property in instalment sale agreement – 
Section 26(1)(b) – Alienation of Land Act 68 of 1981 – No person shall receive any 
consideration by virtue of a deed of alienation in respect of a sale of land on 
instalments until recording of contract has been effected – Instalments not become 
payable until contracts are recorded – Instalments still due in accordance with terms 
of contracts – Accrued amounts outstanding under contracts immediately due and 
payable upon recording of contracts – 

National Credit Act- Consumer protection – Requirement of notice in terms of 
section 129 of the National Credit Act 34 of 2005 before credit agreements are 
cancelled – Absence of contrary indication – Acceptance of delivery of notice sent by 
registered post by a credit provider in terms of section 129 – Post office track and trace 
report – Notification given by post office to addressee that item was available for 
collection – No authority in support of argument – Particulars of arrears is an essential 
ingredient of a notice of default in terms of section 129 

The applicants were purchasers of immovable property in terms of contracts of sale of 
land on instalments. They applied for orders declaring the action of the fifth 
respondent, as seller, in having cancelled the contracts to have been unlawful; setting 
aside the cancellation by the first respondent (the Registrar of Deeds) of the recording 
of those contracts; and declaring the subsequent sale of the properties by the fifth 
respondent to the second to fourth respondents as trustees of a trust to have been 
unlawful, and void. It was accepted by the Court that if the applicants succeeded in 
obtaining the first of the aforementioned orders, the cancellation of the recording of 
the contracts would fall to be set aside. 

Held that three matters arose for determination. The first was whether the applicants 
had been in breach of their payment obligations under the contract, as maintained by 
the fifth respondent; the second was whether the applicants were given notice in terms 
of section 129 of the National Credit Act 34 of 2005 before the contracts were 
cancelled; and the third was whether, assuming notice in terms of the National Credit 
Act had been given to them, the extent of the applicants’ respective arrears had been 



indicated. The applicants alleged that the extent of their alleged arrears was omitted 
from the letters addressed to them in terms of section 129, with the result that the 
notices had been legally ineffectual for want of compliance with the requirements of 
section 129 of the National Credit Act and/or section 19 of the Alienation of Land Act 
68 of 1981. 

Sales of land on instalments are regulated in terms of Chapter II of the Alienation of 
Land Act. The Act makes provision, in section 20, for the recording of instalment sale 
contracts. Recording of contracts is effected by Registrar of Deeds at the instance of 
the seller, provided that if the seller does not do so within the statutorily stipulated 
period, the purchaser may either cancel the contract within 14 days of the expiry of the 
period, or at any time thereafter itself apply to the Registrar to have the contract 
recorded. The purpose of recording the contract is to afford certain protections to the 
purchaser. Section 26(1)(b) of the Alienation of Land Act provides that no person shall 
receive any consideration by virtue of a deed of alienation in respect of a sale of land 
on instalments until the recording of the contract has been effected. The contemplated 
consideration refers to the purchase price and interest thereon, excluding rent or 
occupational interest. 

The contracts in question were entered into on various dates in or about 2000 but were 
recorded only in April 2014. Despite the provisions of section 26 of the Act, the 
applicants made certain payments towards the purchase prices. Although the terms 
of the contracts contemplated that the properties would have been paid for and 
transferred within four years, that did not happen because of the suspension by the 
applicants of their payments. The applicants asserted, however, that they were not in 
breach of the agreements because, by virtue of the provisions in the Act, no 
consideration had become payable until the recordal of the contracts in April 2014. 
The fifth respondent, on the other hand contended that whereas the instalments might 
not have become payable until the contracts had been recorded, that did not prevent 
them falling due in accordance with the terms of the contracts. The seller’s contention 
was thus that the accrued amounts outstanding under the contracts became 
immediately due and payable upon the recording of the contracts. The court found the 
seller’s contention to be well-founded. The provisions of sections 20 and 26 of the Act 
were not directed at affecting the terms of the agreements. Inasmuch as the applicants 
were each in arrears in terms of the contracts when the contracts were eventually 
recorded, they thereupon fell to be regarded as in breach of the contracts for the 
purposes of section 19 of the Alienation of Land Act, or in default for the purposes of 
section 129 of the National Credit Act. The contracts were therefore amenable to 
cancellation by the fifth respondent, subject only to any statutory provisions to which 
the exercise of the right of cancellation was subject. 

Section 19 of the Alienation of Land Act provides that a seller in terms of a contract of 
sale of land on instalments is not entitled to enforce an acceleration of payment clause 
under the contract or to terminate the contract or institute an action for damages by 
reason of any breach of the contract unless the purchaser has been given notice of 
the breach and has failed, notwithstanding demand, to remedy the breach within a 
period to be afforded of not less than 30 days of the said notice. Sections 129 and 130 
of the National Credit Act also require the seller in a sale of land on instalments to give 
the purchaser notice of any default in terms of the contract and an opportunity to 
remedy it before any enforcement measures can be taken. Enforcement measures for 
the purposes of section 129 include cancelling the contract by reason of the 



consumer’s default. As section 129 of the National Credit Act and section 19 of the 
Alienation of Land Act inconsistently provided for notice to be given before cancellation 
for breach of contract could be effected, the effect of section 172(1) of the National 
Credit Act was that section 129 of that Act eclipsed section 19 of the Alienation of Land 
Act. Thus, it was only the question of compliance with section 129 that had to be 
considered. 

The court referred to case law stating that, in the absence of a contrary indication, it 
might be accepted that a notice sent by registered post by a credit provider in terms 
of section 129 had been delivered if it appeared from a post office track and trace 
report that it had been received at the local post office of the consumer and that 
notification had been given by the post office to the addressee that the item was 
available for collection. It was not incumbent on the credit provider to establish that the 
notice had come to the subjective attention of the consumer. Having regard to the 
evidence, the court held that the applicants’ averments were insufficient to displace 
the prima facie effect of the fifth respondent’s evidence, supported by the track and 
trace reports, that notices in terms of section 129 were given to the applicants and that 
there was a reasonable opportunity afforded for such notices to come to their 
subjective attention. In respect of the second attack on the sections 129 notices, the 
court found no authority in support of the argument that particulars of the arrears was 
an essential ingredient of a notice of default in terms of section 129. It was concluded 
that it was not essential that the section 129 notices set out the amounts in which the 
applicants were in arrears. 

Apart from the first applicant’s application, the applications were dismissed. The first 
applicant’s application was postponed for the hearing of oral evidence solely on the 
issue of whether the notice in terms of section 129 of the National Credit Act had been 
correctly addressed to him. 

 
 

Moodley v Renasa Insurance Company Limited and others 
[2016] JOL 35607 (KZD) 

 Particulars of claim – Leave to amend 

The applicant sought leave to amend her particulars of claim. 

The applicant had purchased a vehicle from the fourth respondent. The purchase was 
financed with a loan, in terms of which it was a requirement that the vehicle be 
comprehensively insured. The vehicle was comprehensively insured with the first 
respondent, who required that the vehicle be fitted with a vehicle tracking system. The 
fourth respondent was contracted by the applicant to fit such a system to the vehicle 
and the third respondent was contracted to monitor and track the vehicle, and in the 
case of a loss thereof to locate the vehicle, using the tracker device. The applicant 
also insured the vehicle with the second respondent. 

When the vehicle was stolen on 15 February 2010, the first and second respondents 
each denied liability. The second respondent’s subsequent amended plea led to the 
present application for the amendment of the applicant’s particulars of claim. 

Held that courts are indulgent in granting amendments so as to ensure that the true 
issues are ventilated and will generally take an indulgent approach unless prejudice 
will result to any party affected by the amendment which cannot be remedied by an 



appropriate order as to costs. In deciding whether to grant or refuse a pleading, a court 
exercises a discretion. 

All the applicant sought to achieve by the amendment was to better lay a basis for 
what she believed she would be entitled to claim in the light of the second respondent’s 
plea. The second respondent’s objection was based largely on the averment that the 
amendment would cause the loss of its defence of prescription. The Court rejected 
that argument, pointing out that no new prescribed cause of action would be 
introduced if the amendments were granted. 

The application for leave to amend was granted. 
 

DE FREITAS v JONOPRO (PTY) LTD AND OTHERS 2017 (2) SA 450 (GJ) 
 
Res judicata — Issue estoppel — Operation — Successive applications for interim 
relief — Scope of first order — Possibility not considered in first application having 
materialised — Defence of res judicata would fail provided earlier court's decision did 
not intend to refuse relief sought —Considerations of fairness and equity may militate 
against application of issue estoppel. 
 
A and B, close friends for 20 years, ran an adult-entertainment business called 
Cheeky Tiger from two premises located at some distance from one another. They 
fell out and decided to part ways. In January 2015 got A to agree to change the 
name of his business to Manhattan Nights without disclosing that he intended 
opening a competing business using the Cheeky Tiger get-up (but not the name) 
near Manhattan Nights. 
In December 2015 A obtained an interim interdict (the first judgment) prohibiting from 
running the competing business, contending that the only reason had chosen to 
open it so close by was to exploit the goodwill he (A) had built up under the Cheeky 
Tiger brand. The order prohibited 'from commencing and/or trading business under 
the name and style of Cheeky Tiger' near A's business. Sometime afterwards began 
trading near A's business, replicating the Cheeky Tiger brand in all but name. 
On 9 March 2016, A approached the present court for (i) an order declaring to be in 
contempt of the December 2015 order; and (ii) an interim interdict prohibiting from 
conducting a competing business. A argued that it wanted the interdict as an 
alternative to the contempt proceedings in case the first order did not cover B's 
passing-off of his get-up argued that the decision in the first order had dealt with 
passing-off and that the matter was res judicata. 
 
Held 
As to contempt of court 
Since the first order did not specifically prohibit passing-off, A was unable to show 
that had deliberately breached it. The essential requirement of mala fide breach 
being absent, a finding of contempt could not be made (see [23] – [27]). 
As to res judicata and issue estoppel 
The decision in the first order purported to deal with mark and get-up, but the order 
dealt only with the name, and it was therefore evident that the court did not consider 
the possibility that might use the get-up without the name. However, that situation 
had materialised, and if A were able to make out a case of passing-off of the get-up, 
he should get his remedy, provided the earlier judgment did not intend to refuse such 
relief (see [31]). Since the earlier judgment expressly stated that there had been a 



passing-off of at least part of A's get-up, the issue of res judicata did not arise (see 
[32]). And even if the requirements of issue estoppel were met, the court could 
refuse to apply it in the interests of equity and fairness (see [35]). 
As to passing-off 
Quite apart from issue estoppel, A had established a prima facie right that entitled 
him to interim relief (see [43]). This was because B's non-disclosure of his plan to 
capture A's goodwill without compensation was, inthe light of the business 
relationship between the parties, prima facie actionable (see [45] – [51]). Effectively 
A would unwittingly destroy the goodwill he had built up and pass it on to B's new 
business (see [46]). B's actionable non-disclosure would render A's January 2015 
agreement to change the name of his establishment null and void ab initio (see [50] 
– [51]). The court would issue an interim interdict prohibiting from using a get-up that 
would lead A's clients to believe that B's business was associated with it. 
 
MEC FOR CO-OPERATIVE GOVERNANCE AND OTHERS v MOGALAKWENA 
MUNICIPALITY AND ANOTHER 2017 (2) SA 464 (GP) 

Execution — Order for execution pending appeal — Appeal against — To which court 
— Meaning of expression 'next highest court of appeal' — If court making execution 
order consisting of one judge, then appeal lying to full court; if consisting of more than 
one judge, then appeal lying to Supreme Court of Appeal — Superior Courts Act 10 of 
2013, s 18(1) and s 18(4). 
Court — High Court — Full bench and full court — Division consisting of two judges is 
'full bench' and court consisting of three judges is 'full court' —Superior Courts Act 10 
of 2013, s 1 sv 'full court' and 'division'. 
 
While the terms 'full bench' and 'full court' are often used interchangeably, it is clear 
from the definitions of 'full court' and 'division' in s 1 of the Superior Courts Act 10 of 
2013 that a court of a division consisting of two judges is a 'full bench' and a court 
consisting of three judges a 'full court' (see [21]). 
On 1 April 2016 a single judge in the Gauteng Division of the High Court (the court a 
quo) granted the second respondent, Mr Kekana, an order (the main order) 
reinstating him as municipal manager of the first-respondent municipality. 
Leave to appeal to the Supreme Court of Appeal having been granted, the High 
Court on 8 July 2016 granted Mr Kekana a further order (the enforcement order) for 
the execution of the main order (that is, his reinstatement) pending the outcome of 
the appeal. The second order was made under s 18(1) of the Superior Courts Act, 
which provides that the court may 'in exceptional circumstances' make an order 
deviating from the norm, which is suspension pending appeal. Section 18(1) requires 
that the following preconditions be met before an order appealed against may be put 
into operation pending appeal: first, exceptional circumstances had to exist; and, 
second, proof by the applicant on a balance of probabilities, (i) that the applicant 
would suffer irreparable harm if the order were not put into operation; and, in 
addition, (ii) that the other party would not suffer irreparable harm if the order were 
put into operation (see [24]). Mr Kekana argued that in his case the exceptional 
circumstances were that his contract as municipal manager would expire on 3 
August 2017 and that it was highly unlikely that the appeal in the main application 
would be finalised before then. 
On the same day the second and further appellants launched an urgent appeal — to 
the Supreme Court of Appeal (SCA) — against the enforcement order. This was in 



terms of s 18(4)(ii), which provides that a party aggrieved by a s 18(1) order had an 
'automatic right of appeal to the next highest court'. The effect of the appeal was that 
the enforcement order was itself suspended under s 18(4)(iv). 
Mr Kekana argued that the notice of appeal against the enforcement order was 
defective because the 'next highest court' referred to the full court of the Gauteng 
Division, not the SCA. The SCA directed that the matter be dealt with by the present 
full court. 
Held 
The context of s 18(4) dictates that the appeal had to follow the default route, that is, 
from single judge to full court of the same division, which was the 'next highest court' 
(see [16]). It would logically follow that in the event of an order in terms of s 18(1), to 
put into operation the decision of a court constituted of more than one judge, an 
automatic right of appeal lay to the SCA, being the 'next highest court' (see [18]). 
Finally, where a court decided in favour of interim enforcement pending an appeal, 
an aggrieved party had a further and final opportunity by way of appeal to challenge 
interim enforcement of the order and retain the default position of suspension of the 
order pending an appeal (see [19]). 
The court a quo erred in its granting of the order in terms of s 18(1). It conflated the 
requirements for exceptional circumstances with those of irreparable harm (see [28]). 
And any harm suffered by Mr Kekana would in any event be remediable by a claim 
for damages (see [29]). Nor did Mr Kekana show that the appellants would not suffer 
irreparable harm (see [31] – [32]). Hence the appeal should succeed and the order of 
the court a quo be replaced with an order dismissing the application (see [33]). 
 
NEDBANK LTD v JONES AND OTHERS 2017 (2) SA 473 (WCC) 

National Credit Act-Consumer credit agreement — Debt rearrangement — Order — 
Interest rate fixed at level that would make debt impossible to settle — Order ultra 
vires and invalid — However, court declining review because of prejudice to debtor — 
Instead issuing declaratory order that magistrates' court may not vary contractually 
agreed interest rate and that rearrangement order containing such proviso invalid — 
National Credit Act, s 86(7)(c) and s 87(1)(a)(ii). 
 
The Joneses (the first and second respondents) were unable to pay their creditors 
(the sixth to fifteenth respondents) and approached a debt counsellor (the third 
respondent), who applied for debt review under s 86(7)(c) of the National Credit Act 
34 of 2005 (the NCA). The magistrate hearing the application (the fourth respondent) 
on 8 June 2010 made an order (proposed by the debt counsellor) restructuring the 
Joneses' debt in terms of a home-loan agreement with Nedbank Ltd (the applicant). 
The proposal was made under s 86(7)(e)(ii) and the order under s 87(1). The order 
dropped the monthly instalment from R10 500 to R4000 and capped the initially 
variable interest rate of 10,9 % at 8,9 %. The repayment period (initially 336 months) 
was left open-ended 'till debt settled'. 
Displeased, Nedbank applied for the rescission of the magistrate's order and 
declaratory relief. It argued that the order was void ab initio because the magistrate 
was not empowered to vary the agreed interest rate nor order that it be fixed 
indefinitely. Nedbank contended this sort of order was threatening the liquidity of the 
banking system and its effect in this case was that the Joneses' debt would never be 
repaid. Besides the validity of the magistrate's order the principal issue confronting 



the court was the appropriate order to make in the light of Nedbank's five-year delay 
in bringing the present application. 
Held 
The reasoning in Nedbank Ltd v Norris and Others 2016 (3) SA 568 (ECP) was on 
point and would be adopted (see [17] – [18], [31]). The magistrate had, by fixing the 
interest rate at a level which rendered the debt incapable of ever being settled, 
exceeded his powers under s 37. The order was ultra vires the NCA and invalid (see 
[18]). A review at this stage would create a commercial nightmare for both parties — 
particularly the Joneses — and should not be granted (see [20] – [23]). 
But the persistent misinterpretation of ss 86 and 87 by debt counsellors and 
magistrates warranted a declaratory pronouncement on the correct position (see [28] 
– [32]). An appropriate order would declare — 
   •   that a magistrates' court hearing a matter in terms of s 87(1) did not enjoy 
jurisdiction to vary (by reduction or otherwise) a contractually agreed interest rate 
determined by a credit agreement, and that any order containing such a provision is 
null and void; and 
   •   that a rearrangement proposal in terms of s 86(7)(c) contemplating a monthly 
instalment lower than the monthly interest accruing on the outstanding balance was 
ultra vires the NCA. 
 

HOTZ AND OTHERS v UNIVERSITY OF CAPE TOWN 2017 (2) SA 485 (SCA) 

Interdict — Final interdict — Requirements — Absence of other adequate or 
satisfactory remedy — Alternative remedy must be legal remedy. 
 
Interdict — Final interdict — Requirements — Once three requirements for grant of 
interdict established, scope, if any, for refusing relief limited — No general discretion 
to refuse relief. 
 
In the High Court the respondent, the University of Cape Town (UCT), successfully 
obtained a final interdict against the five appellants — students and ex-students — 
on the grounds of their unlawful conduct during student protests that took place on 
the university premises. Those protests had begun with the construction by 
protesters of a shack in the middle of a road that served as a major route for vehicles 
through the university, causing significant obstruction to traffic, as well as 
pedestrians. The protests lasted three days before the university instituted urgent 
proceedings in the High Court to halt them. They were marked by various instances 
of violence and threats of violence, vandalism, the starting of fires, arson attacks and 
the displaying of various abusive slogans — the message 'Fuck white people' was 
painted on a war memorial, and a T-shirt bearing the slogan 'Kill all whites’ was seen 
being worn by one of the appellants. The final order inter alia barred the appellants 
from entering the university campus, unless they had the university's consent to be 
there for academic purposes or to occupy student houses that had been allocated to 
them. It also interdicted them from further interfering in the university's day-to-day 
running by committing various unlawful acts or inciting others to do so. The 
appellants appealed to the Supreme Court of Appeal against the order. The principal 
question to be decided was whether UCT had met the three requirements for the 
granting of a final interdict, namely a clear right; an injury actually or reasonably 
apprehended; and the absence of similar protection by another ordinary remedy. 



Held, that once an applicant had established the three requirements for the grant of 
an interdict, the scope, if any, for refusing relief was limited. There was no general 
discretion to refuse relief. (Paragraph [29] at 496H – 497A/B.) 
Held, that the five appellants had been involved in the erection of the shack; had 
damaged or defaced university property; and had participated in, or encouraged 
others to engage in, unlawful conduct, including the blocking of traffic, and, with 
respect to some of them, the starting of fires and the use of threatening language in 
a public place. Certain of them had committed acts of violence and incitement to 
violence. Such conduct had the effect of interfering with UCT's acknowledged rights, 
which included the right to control and manage access to, and unlawful conduct on, 
its property; to ensure that its staff was able to carry out their work in the interests of 
the students; to ensure the safety of its students, staff and other members of the 
public who were legitimately on its property; and to protect UCT's property. 
Furthermore, UCT had a reasonable apprehension that, unless an interdict was 
granted, the students would continue breaching its rights. Hence, the first two 
requirements for the granting of a final interdict had been met. (Paragraphs [30] and 
[70] at 497C –and 511H – 512A.) 
Held, that the alternative remedy had to be a legal remedy, that is, a remedy that a 
court may grant and, if need be, enforce, either by the process of execution or by 
way of proceedings for contempt of court. The fact that one of the parties, or even 
the judge, might think that the problem would be better resolved, or could ultimately 
only be resolved, by extra-curial means, was not a justification for refusing to grant 
an interdict. The suggestion by counsel for the appellants that the court should rather 
order the parties to enter into constructive engagement to resolve their issues, as 
such, stood to be rejected. Furthermore, other suggested alternatives of criminal 
charges, the implementation of internal disciplinary action, or mediation, were, given 
the circumstances of the case, also not proper or effective alternatives to an interdict. 
(Paragraphs [36] – [39] and [76] – [78] at 499D – 501B and 513D – J.) 
Held, that a court should not be hasty to conclude that, because language is angry in 
tone or conveys hostility, it is therefore to be characterised as hate speech, even if it 
had overtones of race or ethnicity. The slogan 'Fuck white people' fell within the 
protection of speech afforded by s 16(1) of the Constitution. However, the slogan 
appearing on an appellant's T-shirt — 'Kill all whites' — a message unequivocal in 
meaning — fell into the category of advocacy of hatred based on race alone, and 
constituted incitement to harm whites. It was as such not speech protected by s 
16(1) of the Constitution, as was argued by the appellants. (Paragraph [67] – [69] at 
510E – 511H.) 
Held, that UCT had met the requirements for the granting of a final interdict. 
However, the order granted by the court a quo was too broad in scope and had to be 
accordingly limited. In its effectively excluding the appellants from the university 
campus, unless they had the consent of the vice-chancellor or his delegate to be 
there, the order had infringed the appellants' right of freedom of movement. 
  
RESIDENTS OF SETJWETLA INFORMAL SETTLEMENT v JOHANNESBURG 
CITY 2017 (2) SA 516 (GJ)  

Spoliation — Mandament van spolie — Prohibition on self-help — Local authority 
dispossessed of its land by unlawful shack-building — Municipality, though unlawfully 
dispossessed, may not demolish shacks without court order — Unlawful self-help by 
municipality not countenanced — Interdict granted. 



 
The applicants built shacks on the respondent city's land. Claiming illegal land 
invasion, the city demolished the shacks without a court order. The applicants 
claimed that they had been living in the shacks when they were demolished, and 
were entitled to protection under the Prevention of Illegal Eviction from and Unlawful 
Occupation of Land Act 19 of 1998 (PIE). The city claimed that the shacks were half-
built and unoccupied when demolished. Given the dispute over the facts, the court 
enquired whether even on the city's version a court order was nonetheless needed. 
The court issued a rule nisi calling upon the city to show cause why an interdict 
should not be confirmed. On the return day — 
Held 
While the applicants had, in beginning construction, unlawfully acquired possession 
of the city's land sufficient to constitute spoliation, the subsequent demolition 
constituted unlawful self-help by the city (PIE was not applicable because the shacks 
were not yet completed or occupied) (see [13] – [14]). Local authorities should not be 
permitted, without court sanction, to move in with heavy equipment whenever people 
moved onto their land (see [19]). The rule nisi would be confirmed. 
 
FLUXMANS INC v LEVENSON 2017 (2) SA 520 (SCA) 
 
 Prescription — Extinctive prescription — Commencement — Knowledge of debt — 
Debt due when creditor has 'knowledge of . . . facts from which . . . debt arises' — 
Whether agreement's invalidity was fact that had to be known for debt to become due 
— Prescription Act 68 of 1969, s 12(3). 

In 2006 respondent and appellant attorneys concluded a contingency fees 
agreement for the prosecution of respondent's delictual claim. In 2008, when the 
claim was settled, appellant paid respondent the settlement amount, from which it 
deducted its contingency fee. In 2014 respondent learnt that the agreement was 
invalid, and instituted proceedings against appellant for recovery of a part of the fee. 
Appellant met the claim with a special plea of prescription; it was dismissed by the 
High Court; and appellant appealed to the Supreme Court of Appeal (see [30]). 
The law concerned was s 12(1) of the Prescription Act 68 of 1969 — 
   '. . . prescription shall commence to run as soon as the debt is due'; 
and s 12(3): 
   'A debt shall not be deemed to be due until the creditor has knowledge . . . of the 
facts from which the debt arises . . . .' 
The issue was whether the agreement's invalidity was a fact that had to be known for 
the debt to become due. Held, that it was not such a fact (see [42]). 
Accordingly the debt had become due in 2008 when appellant deducted its fee, and 
had prescribed by the time respondent learnt of the invalidity in 2014, and instituted 
proceedings. Appeal upheld. 
 
DEPARTMENT OF TRANSPORT AND OTHERS v TASIMA (PTY) LTD 2017 (2) 
SA 622 (CC)  
 
Contempt of court — Disobedience of court order — Where invalid order giving rise 
to contempt order — Duty to obey court orders subsequently found to be invalid — 
Effect on contempt order of setting aside disobeyed invalid order — Constitution, s 
165(5). 



Review — Application — — Delay in bringing application — Condonation — Whether 
constitutional injunction that courts must declare unconstitutional conduct invalid, 
having effect that courts must always condone delay in bringing application for review 
of clearly unconstitutional conduct — Constitution ss 172(1) and 237. 
Tasima (Pty) Ltd (Tasima) successfully tendered for the provision of services to the 
Department of Transport (the DoT) relating to the electronic National Traffic 
Information System (eNaTIS). They subsequently entered into an agreement for a 
fixed period of five years at the end of which Tasima would transfer the operation of 
eNaTis to the DoT in accordance with a specified transfer-management plan. Such 
transfer did however not happen after expiry of the fixed period; instead some time 
thereafter the parties agreed that Tasima would continue providing the services it 
rendered under the expired contract on a month-to-month basis. This arrangement 
was eventually substituted by an extension of the expired agreement for a further 
five years (commencing 1 May 2010), agreed to by the then Director-General of the 
DoT (the DG) at the request of Tasima. 
The auditor-general however declared the extension irregular for not following the 
prescribed procurement process, and so the DG initiated negotiations with Tasima 
relating to the termination of the extension and transfer ofeNaTIS to the Department. 
When these negotiations failed (around June 2012) the DoT stopped all payments 
relating to eNaTIS. In response Tasima obtained a High Court order enforcing the 
extension agreement pending arbitration of a dispute regarding the validity of the 
extension. Tasima invoked this order on a number of occasions in contempt 
proceedings against the DoT and the Road Traffic Management Corporation (the 
Corporation) when payment in terms of the impugned agreement was not made. 
When, close to the expiry of the extension period, the DoT took certain preparatory 
steps for the transfer of the eNaTIS system to itself, Tasima again instituted 
contempt proceedings (in March 2015). This on the basis that taking such steps prior 
to the transfer-management plan being implemented was in contempt of court orders 
enforcing the agreement.  
Tasima also asked the court to interdict the relevant state respondents from taking 
any preparatory steps prior the transfer-management plan being implemented. The 
DoT's defence was founded principally on its counter-application, a 
collateral/reactive challenge of the DG's extension of the agreement. It consisted of a 
delayed review for which condonation was requested, and a 'classical' collateral 
challenge which it submitted was not time-barred.  
The High Court condoned the nearly five-year delay in bringing the review 
application, upheld the collateral/reactive challenge and dismissed Tasima's 
application. The Supreme Court of Appeal (the SCA) however upheld Tasima's 
appeal against the High Court decision, mainly on the basis that it was not 
competent for a state organ to raise a collateral challenge against its own 
administrative action.  
This case, the appeal against the SCA's decision, concerned the Constitutional 
Court's determination of the following issues: 
• Whether the applicants, as organs of state, may raise collateral/reactive 
challenges. 
Held, by the majority — the second and fourth judgments — that it was both alogical 
and pragmatic consequence of the developments in our jurisprudence to allow state 
organs to challenge the lawfulness of exercises of public power by way of reactive 
challenges in appropriate circumstances. 



Held, by the minority — the first and third judgments — that, without expressing a 
final opinion on the issue, there was no justification in logic or principle to deny an 
organ of state the right to challenge the validity of administrative action when it was 
faced with coercive action based on a constitutionally invalid act. (Paragraphs [86] 
and [138] – [140] at 646D –and 658A – 659B.) 
• Whether, in light of the peremptory terms of s 172(1) of the Constitution (that 
courts must declare conduct inconsistent with the Constitution invalid), a 
court may decline to condone a delay in bringing a review of administrative 
action that was clearly unconstitutional. 
Held, by the majority, that s 237 of the Constitution (that '(a)ll constitutional 
obligations must be performed diligently and without delay') raised the timely 
performance of constitutional obligations themselves to a constitutional concern that 
was not automatically subordinated by s 172(1); courts should not substitute a 
factual, multifactorial, and context-sensitive framework for a strict rule that a delay 
can never prevent a court from deciding the matter.  
Held, further, that, although the delay was unreasonable, the court would exercise its 
discretion to overlook it and nevertheless entertain the application; and that the 
reactive challenge should succeed. (Paragraphs [159] – [171] at 664A – 666F.) 
Held, by the minority, that the Promotion of Administrative Justice Act 3 of 
2000(PAJA) could not be invoked as justification for a court not to comply with s 
172(1)(a) of the Constitution; this because the Constitution, and not PAJA, was the 
supreme law from which PAJA itself derived its validity.  
• The duty to obey court orders subsequently found to be unlawful (the DoT 
arguing that because there was contractually no valid basis for the purported 
extension, the orders giving effect thereto were invalid and of no 
consequence). 
Held, by the majority, that under s 165(5) of the Constitution a court order is binding 
until set aside, irrespective of whether it was valid; judicial orders wrongly issued 
were not nullities but existed in fact and may have legal consequences; whether an 
order was enforceable depended on whether the judge had the authority to make the 
decision at the time that he made it.  
Held, further, that was the case here — the extension was successfully challenged 
only after the enforcement order was made, and so the outcome of the review had 
no effect on the enforcement order's validity; the DoT and the Corporation were thus 
obliged to have complied with the enforcement orders until their counter-application 
succeeded and the various findings of the SCA regarding their contempt for these 
must stand. (Paragraphs [198] – [199] at 674D – 675A.) 
Held, by the minority, that where (as here) the validity of the source of the right the 
applicants sought to preserve was impugned on the basis that it was an illegal 
source, it was inappropriate for a court to grant an order preserving an illegally 
obtained right; in law conduct or a decision taken in contravention of a statutory 
prohibition was invalid from the outset.  
 
Kaknis v Absa Bank Ltd, Kaknis v MAN Financial Services SA (Pty) Ltd 
[2017] 2 All SA 1 (SCA) 

National Credit Act-Interpretation of statutes – Section 126B(1)(b)(ii) of the National 
Credit Act 34 of 2005 – Retrospective application – No statute is to be construed as 
having retrospective operation unless clearly intended by the Legislature – Court 
finding the section not to have retrospective operation. 



Between March 2006 and March 2008, the appellant concluded ten instalment sale 
agreements with the first respondent (“Absa”) in terms of which Absa sold and 
delivered to the appellant various movable assets comprising, inter alia, motor 
vehicles and trailers. The appellant also concluded an instalment sale agreement with 
the second respondent (“MFS”), in terms of which it sold and delivered to the appellant 
a truck. At first the appellant honoured the transactions by paying regularly. However, 
after a few years of compliance he got into financial difficulties, resulting in his failure 
to pay. He approached a debt counsellor to apply for a debt review as contemplated 
in section 86 of the National Credit Act 34 of 2005. In terms of an order of court, his 
debts were rearranged. The appellant complied with the restructured obligations, until 
8 July 2011. He was then unable to pay his debts any longer. 

Although the respondents’ claims had prescribed on 8 July 2014 in terms of section 
11(d) of the Prescription Act 68 of 1969 due to the fact that more than three years had 
lapsed since the last payment was made by the appellant in reduction of his 
indebtedness, in October 2014, the appellant concluded an acknowledgement of debt 
in favour of the respondents. Once again, he failed to pay in terms of the 
acknowledgement of debt, and he also did not surrender any of the assets as was 
agreed in the agreements. On 30 April 2015, the respondents issued summons 
against the appellant claiming confirmation of the cancellation of the sale agreements, 
return of the assets and leave to prove damages later. The appellant entered an 
appearance to defend but did not deliver a plea. Subsequently, the respondents 
brought separate applications for summary judgment, alleging that the appellant 
lacked a bona fide defence. The appellant opposed both applications. He averred that 
the claims had become prescribed. He also contended that by virtue of the provisions 
of section 126B(1)(b) of the National Credit Act, the respondents were precluded from 
continuing the collection of the debt by relying on the acknowledgement of debt which 
the respondents alleged revived the prescribed debt. The appellant further stated that 
he had not been aware that the respondents’ claims against him had become 
prescribed, and that if he had been aware of the defence of prescription he would not 
have concluded the acknowledgment of debt. 

The court a quo granted the respondents’ applications and concluded that the claims 
had not prescribed. The Court reasoned that the Legislature would have expressly 
stipulated that the provisions of section 126B of the National Credit Act apply 
retrospectively, if it intended it to be applied retrospectively. 
Held – The majority judgment held that the appellant stated that all of the debts had 
become prescribed before the agreement was entered into. He said that he was 
unaware at the time that he could rely on prescription and that had he been aware 
thereof, he would not have entered into the agreement. Those averments had to be 
accepted for purposes of summary judgment and Counsel for the respondents argued 
the matter on that basis. Thus, the appellant’s case was that the agreement constituted 
the reactivation of debts under credit agreements to which the National Credit Act 
applied, which debts had been extinguished by prescription and that he would 
reasonably have raised the defence of prescription at the time of the agreement had 
he been aware of that defence. It followed that the appellant’s case was fully 
dependent on the proposition that section 126B(1)(b) retrospectively invalidated the 
agreement and destroyed the rights of the respondents. 

The Court referred to case law which confirmed the established principle that no 
statute is to be construed as having retrospective operation unless clearly intended by 



the Legislature. The Legislature must be taken to have been aware that retrospective 
application of section 126B(1)(b) would nullify agreements that had validly been 
entered into and would take away existing rights. There was no indication in section 
126B(1)(b) of any intention to do so. Although the main objective of the National Credit 
Act is to protect consumers, that protection must be balanced against the rights of 
credit providers. The majority concluded that section 126B(1)(b) has no retrospective 
operation and provided no defence to the appellant. As no further defence had been 
put forward, the court a quo correctly granted summary judgment. 

The appeal was dismissed. 

 
Harilal v Rajman and others [2017] 2 All SA 188 (KZD)  

Motion proceedings – Disputes of fact – Relief should only be granted in motion 
proceedings when the facts set out in the applicant’s affidavit are admitted and in their 
totality those put up by the respondents permit the grant of such an order – A litigant 
who anticipates or knows that there is likely to be a dispute of fact and who 
nonetheless proceeds by way of motion proceedings runs the real risk that a court, in 
the exercise of its discretion, may dismiss the application with costs. 

Company law – Application for order directing directors to purchase fellow director’s 
shares – No evidence advanced in support of relief sought. 

 Company law – Application for winding up of company – Just and equitable principle 
– Applicant not alleging that the business of the company was carried out or conducted 
in a manner that was oppressive or unfairly prejudicial or that it unfairly disregarded 
her interests, or that the powers of the directors were being exercised in a manner that 
was oppressive or unfairly prejudicial or unfairly disregarded her interests – Court 
could not find that it was just and equitable to wind up the company. 
In terms of section 163 of the Companies 71 of 2008, the applicant sought an order 
directing the first to fourth respondents to purchase her shareholding and loan account 
in the fifth respondent. She had obtained her shareholding in the fifth respondent from 
her husband, who transferred his shareholding to her. When her husband resigned as 
director, the applicant was appointed in his place. There was no evidence that she had 
ever performed any duties as director. In fact, her husband’s resignation and his 
transfer of his shareholding to her was due to the fact that after he was convicted of 
tax evasion, her husband was no longer allowed to act as director. However, he 
continued to work for the fifth respondent but was then styled as its marketing 
manager. He attended the shareholders meeting on behalf of the applicant in terms of 
a proxy. Later, according to the respondents, he signed an agreement to transfer his 
shares to the first to fourth respondents. The respondents therefore took the stance in 
the papers that the applicant did not have the requisite locus standi to bring the 
application because she was not at that stage a shareholder. 

The shareholders agreement contained an elaborate procedure for the disposition of 
the respective shareholding. 
Held – The first issue for determination by the Court was whether the applicant had 
the necessary locus standi to bring the application. That in turn depended on the 
validity of the transfer of shares made by her husband. Despite the dispute of fact 
relating to the applicant’s locus standi, the Court assumed that she had the 



necessary locus standi without deciding the issue, given the conclusion to which it 
arrived. 

The applicant bore the onus of proving that the respondents had repudiated the 
shareholders agreement as alleged by her. The Court had to look at the nature of the 
shareholders agreement, the claim made by the applicant and of course whether the 
respondents intended to cancel the shareholders agreement and the import of the 
shareholders agreement. Shareholders who have struck a bargain to use the 
procedures provided in a shareholders agreement should as a rule be encouraged to 
comply with such procedures. The applicant’s explanation for her not complying with 
the shareholder agreement was that the fifth respondent’s auditor had aligned himself 
with the respondents in determining the price of the shares. The Court held that if that 
were the case, the applicant would be entitled to thereafter refer that issue to 
arbitration in terms of the agreement. It was therefore held that it would be improper 
to permit the applicant to simply brush the shareholder agreement aside by vague and 
general statements that the agreement had been repudiated and that its auditor was 
biased without putting up any evidence to that effect. 

The Court then turned to consider the alternative relief sought, in the form of an 
application for winding up of the fifth respondent based on the just and equitable 
principle. In order to succeed under section 163 of the Companies Act, the applicant 
had to allege and prove that an act or omission of the company or a shareholder had 
resulted in oppression or unfair prejudice or that it had unfairly disregarded her 
interests. The applicant had not alleged that the business of the fifth respondent was 
carried out or conducted in a manner that was oppressive or unfairly prejudicial or that 
it unfairly disregarded her interests. She had not relied on a claim that the powers of 
the directors were being exercised in a manner that was oppressive or unfairly 
prejudicial or unfairly disregarded her interests. The Court could consequently not find 
that it was just and equitable to wind up the fifth respondent. 

There were several disputes of fact which could not be resolved on the papers. 
However, the applicant for the main put up bare denials without seeking to deal with 
any of the serious allegations directed against her husband and herself. She was 
content to suggest that the disputes should simply be referred to oral evidence. That 
was not the proper approach. Relief should only be granted in motion proceedings 
when the facts set out in the applicant’s affidavit are admitted and in their totality those 
put up by the respondents permit the grant of such an order. A litigant who therefore 
anticipates or knows that there is likely to be a dispute of fact and who nonetheless 
proceeds by way of motion proceedings runs the real risk that a court, in the exercise 
of its discretion, particularly if there is suspicion about that party’s version, may dismiss 
the application with costs. The Court held that this was not a proper case to refer to 
trial for the hearing of oral evidence. The application was, accordingly, dismissed with 
costs. 

 
Huyser v Quicksure (Pty) Ltd and another [2017] 2 All SA 209 (GP) 

Joinder application – Prescription – Whether service of joinder application interrupted 
the running of prescription as provided for in section 15(1) of the Prescription Act 68 
of 1969 – Court finding that the proceedings against the party sought to be joined, 
begun under the joinder process, were instituted as a step in the enforcement of the 
claim for payment of the debt which would have led to interruption of prescription. 



In December 2012, the applicant, as plaintiff, instituted action against the first 
respondent on the basis that the latter had refused to make any payments to the 
plaintiff in respect of the loss of plaintiff’s motor vehicle despite having been the insurer 
of the vehicle. The first respondent denied having entered into the alleged agreement 
or undertook to insure the applicant’s vehicle. As a result of that plea, the applicant 
launched the present application to join the second respondent as a defendant to the 
action on the grounds that the second respondent had a direct and substantial interest 
in the subject matter of the action and the determination of the dispute involved 
substantially the same question of law and fact as against the first respondent. The 
applicant referred to the first respondent’s averment in the plea that it had merely acted 
as insurance administrator on behalf of the second respondent. 

In the second respondent’s answering affidavit, it was stated that the applicant’s claim 
against the second respondent had already prescribed and that it would serve no 
purpose to join the second respondent as second defendant in the action. 

The applicant pointed out that the only issue in dispute was whether the claim against 
the second respondent had prescribed. He confirmed that the first time he became 
aware of the legal nexus between him and the second respondent was when the plea 
was received on 20 March 2013. Until that date, he had never dealt with the second 
respondent’s officials or received any correspondence carrying the name or logo of 
that party or indicating its connection with the applicant as the insurer. 
Held – Section 12(3) of the Prescription Act 68 of 1969 provides that “A debt shall not 
be deemed to be due until the creditor has knowledge of the identity of the debtor and 
of the facts from which the debt arises: Provided that a creditor shall be deemed to 
have such knowledge if he could have acquired it by exercising reasonable care.” 

During the hearing, the second respondent accepted that the applicant did not have 
knowledge of the identity of the second respondent as a debtor until receipt of the 
latter’s plea on 20 March 2013. Its argument was then that prescription started running 
on 20 March 2013 when the plea was received. Three years later, on 19 March 2016, 
the claim became prescribed as intended by the provisions of section 11(d) of the Act, 
because the matter only came before the court on 25 July 2016, after the three year 
period had expired. It was contended that the fact that the joinder application was 
served in November 2013 already, did not assist the applicant, because service of the 
joinder application did not interrupt the running of prescription as provided for 
in section 15(1) of the Act. The question therefore, was whether the joinder application 
interrupted prescription of the applicant’s claim against the second respondent. 

The Court studied case authority on the question before turning to the facts of the 
present case. It pointed out that the joinder application was served on the second 
respondent only months after the commencement of the running of the three year 
prescription period in March 2013. If a joinder is granted and the trial then takes its 
course, final judgment can be expected. The claim would then be prosecuted against 
the second respondent “under the process in question” as intended by the provisions 
of the subsections mentioned. At the very least, the proceedings against the second 
defendant, begun under this process, were instituted as a step in the enforcement of 
the claim for payment of the debt which would have led to interruption of prescription. 
To reject that approach, would be to argue that a fresh summons issued and served 
on the second defendant at the time when the joinder application was issued and 



served, would serve to interrupt prescription but the joinder application, which is the 
preferred procedure, would not. 

The joinder application was granted. 

 
K2012150042 (South Africa) (Pty) Ltd v Zitonix (Pty) Ltd [2017] 2 All SA 232 
(WCC)  

Jurisdiction – Exercise of territorial jurisdiction by provincial or local division of the High 
Court – Section 21(1) of the Superior Courts Act 10 of 2013 provides that a Division 
has jurisdiction over all persons residing or being in, and in relation to all causes arising 
and all offences triable within, its area of jurisdiction and all other matters of which it 
may according to law take cognisance. 

Competition – Raising of competition issue in civil litigation – A civil court does not 
have jurisdiction to determine whether conduct contravenes the Competition Act 89 of 
1998, but it does have the power to determine whether such an issue raised in the 
course of civil proceedings should be referred to the Tribunal in terms of section 
65(2) – A party seeking a referral must clearly set out what the prohibited conduct is 
for the court, and for the opposing party, to appreciate whether a case for referral has 
been properly made. 

 Contract – Alleged error – Claim for rectification – Where a party attempts to enforce 
a contract affected by common mistake, the other party may rely on the mistake as a 
defence without counterclaiming for rectification, if it proves such facts as would entitle 
it to rectification – Rectification is a remedy which is available where there has been a 
common, and not a unilateral mistake, where the court is asked to rectify the 
agreement to bring it in line with the parties’ true intention. 

 Words and phrases – “exclusionary act” – Section 8(c) of the Competition Act 89 of 
1998 – Section 8(c) of the Competition Act prohibits a dominant firm from engaging in 
an exclusionary act if the anti-competitive effect of that act outweighs its technological, 
efficiency or pro-competitive gain – An “exclusionary act” is defined in the Competition 
Act as an act that impedes or prevents a firm from entering into, or expanding within, 
a market. 

 
In February 2016, the respondent concluded five lease agreements with the applicant, 
in terms of which it leased certain commercial premises in a shopping centre from the 
applicant. The respondent was part of a group (“the Platinum Group”). When several 
companies in the Platinum Group experienced significant financial difficulties, most of 
the retail leases held by entities in the Platinum Group were terminated. The 
respondent fell into arrears several times during the existence of the leases, until 
eventually, on 25 August 2016, the applicant sent letters of cancellation to the 
respondent in respect of three of the five premises. Less than a week later, the 
applicant sent further cancellation letters to the respondent in respect of all five 
premises based on a new ground for cancellation, provided for in the lease agreement 
(in clause 16.1(e)), viz sequestration of the lessee. It was common cause that the 
estate of the sole director (Joubert) of the Platinum Group was placed under final 
sequestration on 22 August 2016. 



In the present proceedings, the applicant sought confirmation of the cancellation of the 
five agreements, and an order directing the respondent to vacate the leased premises. 

The respondent contended that the present Court did not have concurrent jurisdiction, 
together with the forum rei sitae, to entertain the application. The further defences 
were that the deponent to the founding affidavit was not authorised to depose thereto; 
a lack of detail in the breach letters rendering the application fatally defective; Joubert 
was unaware of clause 16.1(e) with the result that the agreement falls to rectified by 
the striking out of such clause; and, that the applicant had engaged in anti-competitive 
conduct, which issue required a referral to the Competition Tribunal. 
Held – In respect of the jurisdictional point that the general, common law principles in 
respect of which a provincial or local division of the High Court will exercise territorial 
jurisdiction, in the absence of any jurisdictional limitations imposed by statute or the 
common law, are the doctrine of effectiveness and submission, and actor sequitur 
forum rei. Section 21(1) of the Superior Courts Act 10 of 2013 provides that a Division 
has jurisdiction over all persons residing or being in, and in relation to all causes arising 
and all offences triable within, its area of jurisdiction and all other matters of which it 
may according to law take cognisance. The respondent has its registered office in the 
Western Cape, and for the purposes of jurisdiction is therefore regarded as having its 
domicile in the Western Cape. The lease agreements were entered into in the Western 
Cape. Any order granted by the present Court directing the respondent to vacate the 
property, failing which it would be evicted, could be enforced by the Sheriff for the 
KwaZulu-Natal High Court, ensuring that should the application succeed, the order 
could be executed in Natal. Therefore, the present Court had concurrent jurisdiction 
with the KwaZulu-Natal High Court, and there was no merit to the respondent’s 
contention that the forum rei sitae had exclusive jurisdiction to determine the 
contractual remedy sought by the applicant. 

The second defence relied upon by the respondent was the alleged lack of authority 
of the deponent to the founding affidavit on behalf of the applicant. The deponent was 
a legal advisor in the employ of the previous property managers of the shopping 
centre. As proof of his authority to act for the applicant, he annexed a power of attorney 
in terms of which such authority was delegated to him. The Court held that in the 
absence of a proper challenge to the authority of the applicant’s attorney to institute 
the proceedings, through the mechanism provided by rule 7 of the Uniform Rules of 
Court, it had to be accepted that the applicant’s attorney was properly authorised. The 
proceedings were properly brought and there was no merit to the respondent’s 
objection to the authority of the deponent to the founding affidavit. 

The respondent contended further that the breach notices issued by the applicant were 
defective because they were stated in broad terms. There was no merit to that point. 
It was always open to the respondent to request details of how the amounts claimed 
were made up. 

The Court also rejected the respondent’s claim for rectification of the agreements. 
Where a party attempts to enforce a contract affected by common mistake, the other 
party may rely on the mistake as a defence without counterclaiming for rectification, if 
it proves such facts as would entitle it to rectification. 
Rectification is a remedy which is available where there has been a common, and not 
a unilateral mistake, where the court is asked to rectify the agreement to bring it in line 
with the parties’ true intention. That was not the case in this instance. 



In support of the contention that the applicant had engaged in anti-competitive 
conduct, the respondent focused on the steps taken by the applicant to terminate the 
lease agreements and to require the respondent to vacate the leased premises, and 
not any allegation of the conclusion of a new lease with a competing retailer. A civil 
court does not have jurisdiction to determine whether conduct contravenes the 
Competition Act 89 of 1998, but it does have the power to determine whether such an 
issue raised in the course of civil proceedings should be referred to the Tribunal in 
terms of section 65(2). A party seeking a referral must clearly set out what the 
prohibited conduct is for the court, and for the opposing party, to appreciate whether 
a case for referral has been properly made. The respondent failed to aver facts to 
support the elements of its complaint, to enable the court to determine whether the 
applicant’s conduct was prohibited in terms of the Competition Act. Specifically, the 
respondent’s failure to set out any facts to support the allegation that the applicant was 
dominant in a relevant market was fatal to its claim for a referral under section 65(2) of 
the Competition Act. The respondent also relied on section 8(c) of the Competition 
Act, which prohibits a dominant firm from engaging in an exclusionary act if the anti-
competitive effect of that act outweighs its technological, efficiency or pro-competitive 
gain. The requirement of an exclusionary act is separate from the requirement of an 
anti-competitive effect. The Court found that the respondent had failed to make 
averments to sustain a single element of the exclusion complaint. It was held that the 
Court was in a position to finally determine the application without resolution of the 
competition issue raised and without recourse to the Competition Tribunal. 

It was concluded that the lease agreements had been validly cancelled and that the 
applicant was therefore entitled to an order directing the respondent to vacate the 
leased premises. 

 
Pentree Ltd v Nelson Mandela Bay Municipality [2017] 2 All SA 260 (ECP) 

 Evidence – Hearsay evidence – What constitutes – Section 3(4) of the Law of 
Evidence Amendment Act 45 of 1988 – Whether a party in expropriation proceedings 
may, through a valuer called as an expert witness, adduce evidence of statements 
made to the valuer by other persons in respect of matters which have influenced her 
valuation of the land, in circumstances where such other persons are not called as 
witnesses. 

 Words and phrases – “hearsay evidence” – Section 3(4) of the Law of Evidence 
Amendment Act 45 of 1988 – Hearsay evidence defined as being “evidence, whether 
oral or in writing, the probative value of which depends upon the credibility of any 
person other than the person giving such evidence”. 
The plaintiff claimed compensation in terms of section 12(1) and (2) of the 
Expropriation Act 63 of 1975 in respect of a property expropriated by the defendant. 
The property was undeveloped agricultural land, which the plaintiff contended offered 
an above average potential for short term urban development. It, accordingly, 
appointed a team of consultants who embarked upon a comprehensive process to 
acquire all administrative approvals necessary to undertake a large scale mixed used 
development. 

In the present proceedings, a valuer was called as an expert witness to testify in 
respect of the market value of the subject property at the time of the expropriation. The 



defendant objected to the plaintiff adducing evidence through that witness. The 
witness had based her assessment of the property value on information provided to 
her by a local valuer. The defendant objected to that evidence, arguing that it 
constituted hearsay evidence, and as no application had been brought in terms of the 
provisions of section 3 of the Law of Evidence Amendment Act 45 of 1988, it was 
inadmissible. The plaintiff argued, however, that the evidence in question was not 
hearsay evidence at all and, if the court should find that it was, then it should be 
admitted in terms of section 3 of the Act. 
Held – The question for determination was whether a party in expropriation 
proceedings may, through a valuer called as an expert witness, adduce evidence of 
statements made to the valuer by other persons in respect of matters which have 
influenced her valuation of the land, in circumstances where such other persons are 
not called as witnesses. 

Section 3(4) of the Law of Evidence Amendment Act defines hearsay evidence as 
being “evidence, whether oral or in writing, the probative value of which depends upon 
the credibility of any person other than the person giving such evidence”. 

At common law, if the evidence of a statement by a non-witness is tendered for a 
purpose other than its testimonial value then the truth or otherwise is irrelevant and it 
is not dependent for its reception on the credibility of the asserter. It is not hearsay. 
The position under the Law of Evidence Amendment Act was found by the Court to be 
much the same. If it is not tendered for its testimonial value its probative value is not 
dependant on the credibility of any person other than the person giving such evidence. 
It is therefore not hearsay as defined in the Act. The purpose for which the evidence 
is tendered may still determine whether it is hearsay or not within the statutory 
definition. 

In an expropriation matter, where the issue concerns the determination of the quantum 
of compensation payable there is no lis between the parties and therefore no onus 
upon the plaintiff, and the function of the court is that of a “super valuer”. As such, the 
Court must place itself in the shoes of the notional informed seller and buyer. On that 
basis it must have regard to everything which such a seller and buyer would have 
experienced in the open market and all the information which would have been at their 
disposal. The Court cannot itself go into the market to gather information, but it is part 
of the function of an expert valuer to do so and to found his opinion thereon. 

In order to fix compensation in terms of section 12(1) of the Act, with regard to section 
25 of the Constitution, the primary task of the court in the first instance is to determine 
the market value of the property. 

The Court was of the view that the impugned evidence in this case did not, in fact, 
constitute hearsay evidence. To the extent that it might have erred in that conclusion, 
it went on to consider the provisions of section 3(1) of the Law of Evidence 
Amendment Act. The section clothes a court with a discretion to allow hearsay 
evidence if it is of the opinion that such evidence should be admitted in the interests 
of justice. A factor which weighed heavily was the fact that such evidence had, prior 
to the promulgation of the Law of Evidence Amendment Act, been consistently 
admitted in matters relating to expropriation because it was considered to be material 
to arriving at a just conclusion as to the reasonable compensation payable under the 



Act. The Court, therefore, held that the evidence should also be admitted because the 
interests of justice required it. 
 
Wiese and another v ABSA Bank Ltd [2017] 2 All SA 322 (WCC)  

Banking and Currency – Claim for repayment of loan – Default judgment – Application 
for rescission – Defence of reckless credit – Sections 80 to 83 of the National Credit 
Act 34 of 2005 – Bank properly conducting assessment in terms of section 81(2), 
when deciding whether applicant for credit could afford to repay loan. 

Appeals – Whether Uniform Rule 49(4) in its amended form requires an appellant to 
specify grounds of appeal in its notice of appeal – Rule 49(4) provides that every notice 
of appeal and cross-appeal shall state what part of the judgment or order is appealed 
against; and the particular respect in which the variation of the judgment or order is 
sought. 
The question in the present appeal was whether the National Credit Act 34 of 
2005 permits a credit provider to have regard to the projected income of a separate 
commercial entity when assessing a consumer’s ability to afford to repay a personal 
loan, in circumstances where the loan to be advanced to the customer is for the 
specific purpose of purchasing that commercial entity. 

In a point in limine, the respondent bank raised the question of whether Uniform Rule 
49(4) in its amended form nonetheless required an appellant to specify grounds of 
appeal in its notice of appeal. 

The factual background was as follows. In September 2013, the bank issued summons 
against the appellants jointly and severally for payment in respect of monies loaned 
and advanced together with interest and costs. The bank also sought an order 
declaring the appellants’ jointly owned immovable property specially executable, given 
that it served as security for the loans in the form of mortgage bonds registered over 
the immovable property. The appellants failed to enter appearance to defend and 
default judgment was granted against them. In December 2013, the appellants applied 
for rescission of the default judgment. It was accepted by the parties for purposes of 
the appeal that the appellants provided a reasonable explanation for their default. 
What was in issue was whether they set out a bona fide defence to the bank’s claim 
which, prima facie, carried some prospect of success should rescission be granted 
and the matter referred to trial. The defence raised by the appellants was that of 
reckless credit as provided in sections 80 to 83 of the Act. It was contended that the 
bank granted the appellants reckless credit by approving fourth and fifth loans (the 
subject of the default judgment) during October 2008 in circumstances where it had 
failed to conduct the required assessment in terms of section 81(2), alternatively 
where it knew that the loans would render the appellants over-indebted. 

In its judgment, the court a quo found that there was nothing before him to support the 
appellants’ allegation that the bank had failed in any of its duties under section 81 of 
the Act. It thus found that the appellants had failed to show a bona fide defence and 
dismissed the application. 
Held – Rule 49(4) provides that every notice of appeal and cross-appeal shall state 
what part of the judgment or order is appealed against; and the particular respect in 
which the variation of the judgment or order is sought. The bank contended that the 
notice of appeal was fatally defective in that it failed to specify the finding of fact and/or 



ruling of law appealed against and the grounds upon which the appeal was founded. 
In their notice of appeal, the appellants stated that the whole of the judgment was 
appealed against and the particular respects in which variation of the judgment or 
order was sought. As a result, the point in limine had to fail. 

The requirement of a bona fide defence which prima facie carries some prospect of 
success is comprised of two elements. First, the defence must be raised in good faith. 
Second, on the face of it, the defence must have some prospect of success at trial. In 
the appellants’ founding affidavit, the defence of reckless credit was based squarely 
on the bank having failed to conduct any assessment at all in terms of section 81(2). 
After being confronted with the bank’s version, the appellants changed tack. Being 
unable to deny that an assessment had in fact been conducted, they claimed that the 
assessment had not been detailed and that the loans granted were personal rather 
than business in nature. The Court rejected that submission. In any event, the Court 
was of the view that the defence raised has no prima facie prospect of success. It was 
incumbent on the bank, when making its section 81(2) assessment, to have regard to 
the reasonably estimated future revenue flow of a franchise that the first appellant 
intended purchasing through the vehicle of another entity with funds to be loaned by 
it. That was what the bank did. 

The distinction which the appellants sought to draw between a personal home loan 
and a business loan did not assist them. It is the purpose of the loan that determines 
what needs to be considered in assessing whether a loan may be granted to a 
prospective consumer, and not the mechanism of the loan itself. 

The court a quo was correct in dismissing the application and the appeal had to fail. 

Hotz and Others v University of Cape Town (CCT280/16) [2017] ZACC 10 (12 
April 2017) 

Courts-Remedial powers of the Constitutional Court — Exercise of judicial discretion 
in awarding costs — Instances in which an appeal court may interfere with a 
discretionary order — Application of the Biowatch principle on costs — Failure to 
exercise discretion judicially in the constitutional context — Application to tender 
further evidence — Further evidence unnecessary to determine the issue on costs. 

On 12 April 2017, the Constitutional Court handed down judgment in an application 
for leave to appeal against the decision of the Supreme Court of Appeal (SCA) 
upholding a final interdict against five protesters who had participated in the so-called 
“Shackville” protest at the University of Cape Town (UCT), as part of the national 
#FeesMustFall movement. 
 
The “Shackville” protest primarily concerned the difficulties experienced by many 
students, predominantly black students, in paying study fees and finding suitable 
student accommodation.  A group of protesters erected a shack on UCT’s premises in 
the middle of Residence Road.  The protesters painted slogans on the War Memorial 
at the campus and then portraits and paintings were removed from the buildings and 
were burnt.  Roads into and around the campus were blockaded.  Attempts by the 
University management to move the protests to another location failed. 
 
UCT launched an urgent application in the High Court of South Africa, Western Cape 
Division, Cape Town (High Court) when it received a threat of arson directed at the 



University’s buildings.  It obtained an interim interdict against several protestors, some 
registered students and others not.  On the return date, the High Court made the 
interim interdict final.  In addition to granting the final interdict against those protesters, 
the High Court ordered them to pay UCT’s costs jointly and severally, including the 
costs of two counsel.  On appeal, the SCA dealt with the law on the granting of a final 
interdict.  It then confirmed the High Court’s order on the merits after narrowing the 
terms of the final interdict granted by the High Court.  The SCA held that the applicants 
were partly successful.  It confirmed the High Court’s costs order.  Each party was 
ordered to pay its own costs in the SCA. 
 
Before the Constitutional Court, the applicants challenged the SCA’s decision on the 
merits regarding the granting of the final interdict.  The applicants also attacked the 
SCA’s decision on costs.  UCT opposed the application contending that the matter did 
not implicate this Court’s jurisdiction and lacked prospects of success.  In terms of the 
Constitutional Court Rules, the matter was determined without written submission on 
the merits and without hearing oral argument.  The written submissions filed were 
confined solely to whether the High Court exercised its discretion judicially in granting 
costs against the applicants. 
 
In a unanimous judgment penned by Nkabinde ADCJ, the Constitutional Court upheld 
the appeal only against the order of the SCA upholding the High Court’s order on 
costs, primarily on the basis that the High Court failed to exercise its discretion 
judicially in mulcting the applicants with costs, which entitled this Court to interfere.  
Accordingly, the costs order of the High Court against the applicants, confirmed by the 
SCA, was set aside and each party was ordered to pay its own costs in the High Court, 
the SCA and the Constitutional Court. 
 

Khiba v Nel and Another, Tyabazayo v Nel and Another, Tyabazayo v Nel and 
Another (2765/2016, 2497/2016, 3316/2016) [2017] ZAECGHC 47 (11 April 2017) 

Review proceedings-against magistrate-on specified grounds- gross irregularity in 
the proceedings-delay in bringing-applications dismissed 

The three matters referred to above can be dealt with in the same judgment as, 
although there are differences in the facts relevant to each as will appear hereafter, 
the general principles upon which I decide the matters are common to all. 

[2] I will set out the central facts relevant to each matter in due course.  Firstly 
however it is necessary to briefly summarise the issues raised in support of the 
alleged reviewable irregularities in these matters and the response thereto for 
Second Respondent. 

[3] It should first be set out, however, that in each of these matters Applicant brings 
review proceedings, seeking to set aside the order given in each by a Magistrate in 
the specific Magistrates’ Court applicable. This is brought in terms of the provisions 
of Sections 21/22 of the Superior Courts Act 10 of 2013 (the SC Act) which affords a 
High Court the jurisdiction to review the proceedings of Magistrates’ Courts within its 
area of jurisdiction on specified grounds. In general, if a complaint is perceived 
relevant to the result of the proceedings of the Magistrates’ Court, the appropriate 



remedy is by way of appeal but if the method of the proceedings is attacked, the 
remedy is to bring the matter on review. 

[4] More specifically section 22 (1) (c) of the SC Act provides that the grounds upon 
which the proceedings of any Magistrates’ Court may be brought under review 
before a High Court include “gross irregularity in the proceedings”. In these matters, 
each of the Applicants contend that in giving judgment against them, the relevant 
Magistrate committed various gross irregularities in the proceedings and accordingly 
they fall to be set aside on review. It would also appear that there is an argument 
based on lack of jurisdiction referring to section 22 (a) of the SC Act with reference to 
sections 26 – 32 of the Magistrates’ Court Act. This later aspect can be dismissed 
summarily as was pointed out in argument, as it is simply not applicable to a matter 
such as this with reference to Smith v Finbond [2017] ZACGHC 4. 

[5] In respect of the alleged gross irregularities these fall to be decided on whether 
any established irregularity is indeed gross enough to justify the review or whether 
viewed cumulatively this was the case. Put otherwise, as was argued, this is 
essentially whether the irregularity or irregularities reviewed cumulatively are 
sufficient to establish an unfair outcome. 

[6] The irregularities complained of in each matter centre around compliance with the 
procedures required in the Magistrates’ Court for the granting of default judgment. 
This also arises due to the incorporation of requirements provided for in the National 
Credit Act 34 of 2005 (the NCA). Having regard to complaints made inter alia of non-
compliance with the requirements of section 129 of the NCA, Applicants aver failure 
to deliver this notice, claiming that the notice was delivered only with the letter of 
demand. The Applicants, as referred to hereafter, appear to avoid the issue as to 
whether they in fact received the notices or not. There is no denial of receipt as I 
understand the papers, but rather an attack on the process. 

[13] A gross irregularity in civil proceedings in the Magistrates’ Court comprises an 
irregular act or omission by the presiding Judicial Officer in respect of the 
proceedings of so gross a nature that it was calculated to prejudice the aggrieved 
litigant and upon proof of which the High Court would set aside such proceedings 
unless satisfied that the litigant had in fact not suffered any prejudice. Magistrate 
Pangaker v Botha 2014 (1) SA 503 (SCA) at 509 B-D. 

[14] I should make it clear immediately that a High Court on review will not interfere if 
no “substantial wrong was done to Applicant”. Hip Hop Clothing Manufacturing CC  v 
Wagener and Another 1996 (4) SA 222 (CPD) at 230A-C; Building Improvements 
Finance Co Limited (Pty) Limited v Additional Magistrate, Johannesburg, and 
Another  1978 (4) SA 790 at 793 A-B where the following appears:  “It is an 
established principle that the court will not set aside proceedings on review if it is 
satisfied that no substantial wrong was done to the applicant, i.e. that the irregularity 
was not likely to prejudice the applicant.” 

[15] The onus of proof in such review proceedings is that Applicant must first prove 
the existence of the irregularity, and that it was so gross that it was calculated to 
prejudice him/her, and, only if he/she discharges that onus, then his/her adversary or 



opponent must satisfy the court that he/she in fact suffered no prejudice. Hip-Hop 
Clothing (supra) at 230 D-E. 

[16] In each of these matters there was a judgment by consent against each 
Applicant in the Magistrate’s Court together with a costs order in respect of credit 
agreements concluded between Applicant in each case and Second Respondent 
bank. In each, after a very considerable delay, which goes largely unexplained, the 
Applicants apply on review on the basis of alleged gross irregularity to set those 
judgments aside.  In each matter, as will appear hereafter, there was considerable 
delay in the bringing of the application. 

[45] In each of the above three matters, one pauses to consider why the individual 
Applicants, after the lengthy delay, and even if advised as to certain technical 
irregularities, would seek to set aside the judgments concerned. In the absence of 
any cognizable defence on the merits, and there is none, this would be in the face of 
the inevitable obtaining of a successful judgment in due course. It was not suggested 
in argument for Applicants, that the position is otherwise or that there is some 
substantial benefit in this regard which would adhere to them. It would also seem, 
even if successful, that it was inevitable that Applicants, even if being awarded their 
costs, would at the end of the day not achieve any cognizable benefit, on the 
contrary, and in all probability, would end up out-of-pocket once the attorney-client 
portion of their fees had been paid. There is no reasonable explanation for this on 
the papers, nor as I understood it was any such explanation convincingly put up in 
argument for Applicants. 

[46] In essence, and against the above background, it falls to be decided firstly 
whether or not, in the circumstances of the reviews as set out whether before 
needing to turn to the merits of the technical issues raised and finally determine 
same, the review has been bought with such delay as to warrant it being dismissed 
for that reason alone, and secondly but associated therewith the consequence of the 
limited explanation for that delay. There is also to be added to this whether such a 
review could in any event conceptually succeed assuming merit in the technical 
points, in the absence of it having been demonstrated that there is some substantial 
wrong done to the Applicants in all the circumstances set out above. Put otherwise, 
that the alleged irregularities are not likely to substantially prejudice the Applicants. 
The onus falls on Applicants to prove the existence of the irregularity and that this 
was so gross that it was calculated to prejudice them. 

[47] This issue can be determined, in my view, prior to a final determination of the 
merits of the so-called gross irregularities, it being important to settle the court’s 
jurisdiction to entertain the merits of the matter by first having regard to the question 
of delay. This does not however require a clinical excision of the merits of the 
impugned decision which are certainly relevant to the circumstances of the case and 
to condonation. Nevertheless, it seems to me on the basis of the authorities referred 
to above, that this court has no authority to entertain the review application at all if it 
is held that an unreasonable time has elapsed prior to the bringing of the review. 
Whether or not the decision was unlawful in such circumstances no longer matters, 
the decision having been “validated” by the delay. As pointed out above it is a long-
standing rule that a court has the power to refuse a review application if the 



aggrieved party has been guilty of unreasonable delay in initiating same. This in the 
sense of a validation of invalid action. 

[48] I consider the two questions was there an unreasonable delay and if so should 
the delay in all the circumstances be condoned further below. 

[49] There can be no doubt whatsoever that taking into account the relevant factors 
referred to above, against the legal position, there was an unreasonable delay in 
these matters. I conclude this after considering all the facts and circumstances set 
out fully above and the material put up for consideration in the affidavits. In each 
matter the default judgments were given many years ago, and in circumstances 
where such delay would cause considerable prejudice to Second Respondent as a 
bank in the context of the statutory regulations applicable thereto. There is balanced 
against this seemingly no prejudice of any real nature to the Applicants who have no 
defence to the claim on the merits, and in respect of which the review itself, even if 
granted, would give little final relief or benefit. Secondly the question arises whether 
that delay should in all the circumstances be condoned in these matters. In my view, 
in this context the failure of the Applicants to put up any defence on the merits to the 
default on the loans, is a substantial factor to be taken into account. There is, put 
otherwise, little or no prejudice to Applicants by their reliance on what may be 
described essentially as technical issues surrounding the enforcement of the loans. 
Against this must be balanced the extensive prejudice put up by Second Respondent 
in its affidavits which Applicant was effectively unable to meet. 

[50] In the circumstances, that can be no question in my view that there has been a 
grossly unreasonable delay in this matter, which moreover goes almost entirely 
unexplained, and further that the delay should not be condoned. 

[51] It is unnecessary, in the circumstances, to finally determine the technical issues 
relied upon and adverted to generally above, although I have carefully considered 
same as part of the factual matter relevant to my decision. 

[52] There is, however, a remaining matter upon which I must comment. There is a 
second ground from which the Applicants would in any event, in my view, fail. As 
already pointed out the onus of establishing not only the irregularity for which they 
contend but that it was so gross that it was calculated to prejudice them which 
means, in my assessment of the principles, that this must equate to facts which 
demonstrate a substantial wrong, falls on Applicants. 

[53] Absent any defence on the merits to the default of payment and the claim, and 
in the circumstances that Second Respondent would simply proceed afresh 
achieving much the same result in due course, there can be no question of 
substantial wrong being demonstrated, even were the technical points taken correct, 
which on an overall consideration of the matter I doubt, although it is not necessary 
to rule thereon finally for the purposes of this matter. 

[54] In the circumstances, the applications fall to be dismissed on one or other of the 
grounds referred to above. 



[55] This brings me to the question of costs. The applications having failed, there is 
no reason why the usual costs order, at least, should eventuate, Respondent to be 
awarded the costs. In each instance Second Respondent seeks a costs order on the 
scale as between attorney and client. Second Respondent in argument contended 
that this matter should be laid at the door of the attorneys representing Applicants. It 
was suggested in argument that the said attorneys were “conducting a business 
bringing these applications”.  It was indeed suggested in argument, strongly on 
behalf of Second Respondent that it would be appropriate for me to issue a rule 
requiring the said attorneys to give reasons as to why they should not be ordered to 
pay the costs de bonis propriis on a punitive scale. 

[56] It was suggested in argument that these matters have been “created” by the 
attorneys and driven by them. 

[57] I have given this careful thought, in the light of the allegations made in the 
papers and advanced in argument. There seems to me prima facie to be no 
reasonable argument advanced, on the present papers before me, which would in 
any circumstances suggest why Applicants would bring applications for review of 
orders such as those given in these matters, in the circumstances thereof, having 
regard to the quantum of the judgments and the fact that in each instance Applicants 
have made substantial inroads as to repayment, and are unable to demonstrate any 
reason why in due course judgment in the full sum outstanding together with interest 
thereon would in any event not be given. 

[58] A good example is the first matter to which I adverted on the facts where the 
initial loan was a mere R2 984.71 which has been fully repaid. 

[59] It would seem to me, that there is some merit in the argument made that the 
review applications, brought in the circumstances and at the stage they were, might 
well be categorized as vexatious, and are what might also  be described as an abuse 
of the process. In the circumstances, I can see no reason why there should not be 
an order for costs on the scale as between attorney and client. As I do not know the 
full facts, and it would be wrong at the time to even attempt to pronounce thereon let 
alone give a prima facie view, as to the involvement of the attorneys along the lines 
argued by Second Respondent, I am of the mind to issue a rule nisi in respect of 
Applicant’s attorneys to show cause why they should not be joined as a party to the 
proceedings; and secondly why they should not be called upon to pay the costs in 
this matter de bonis propriis on the scale as between attorney and client. 

[60] In the circumstances the following order issues: 

1.    The three applications in case numbers 2765/2016, 2497/2016 and 3316/2016 
are individually dismissed with costs on the scale as between attorney and client; 

2.    The attorneys for Applicants in each matter, being N J Du Plessis and 
Associates Inc., are required to show cause on affidavit by 29 April 2017 why:  they 
should not be joined as a party to the proceedings; and why they should not pay the 
costs of all three of these matters de bonis propriis on the scale as between attorney 
and client. 



Earthlife Africa Johannesburg and Another v Minister of Energy and Others 
(19529/2015) [2017] ZAWCHC 50 (26 April 2017) 

Review and setting aside of the Minister’s decision to sign the Russian IGA, the 
President’s decision authorising the Minister’s signature, and the Minister’s decision 
to table the Russian IGA before Parliament in terms of sec 231(3) of the Constitution. 
Certain declaratory relief was also sought in relation to how the nuclear procurement 
process should unfold in relation to the issuing of determinations under sec 34(1) of 
ERA and sec 217 of the Constitution which deals with the requirements for a fair 
procurement system for organs of state. 

Joinder- The respondents maintain that the foreign contracting states – Russia, the 
United States of America and South Korea – are ‘essential parties’ which have a 
direct and substantial interest in any orders which the Court might make- Our law 
recognises a limited right to object to non-joinder 

Locus standi- Constitutional Court has now repeatedly confirmed the broad grounds 
of standing in relation to constitutional challenges, including those relating to 
executive action. 

BOZALEK J (BAARTMAN J concurring) 

[1] This application concerns challenges to various steps taken by the State between 
2013 and 2016 in furtherance of its nuclear power procurement programme. The 
steps challenged are two separate determinations made by the Minister of Energy in 
2013 and 2016, respectively, in terms of sec 34 of the Electricity Regulation Act, 4 of 
2006 (‘ERA’), whilst the second main focus of the challenge is the constitutionality of 
the tabling by the Minister before Parliament of three intergovernmental agreements 
(IGA’s) during 2015. 

THE PARTIES 

[2] First applicant is Earthlife Africa – Johannesburg, a non-governmental non-profit 
voluntary association which mobilises civil society around environmental issues. The 
second applicant is the Southern African Faith Communities’ Environmental Institute, 
a registered public benefit and non-profit organisation which also concerns itself with 
environmental and socio economic injustices. 

[3] First respondent is the Minister of Energy (‘the Minister’) who issued the two sec 
34 determinations in question and tabled the three IGA’s relating to nuclear 
cooperation with other countries. The President of the Republic of South Africa (‘the 
President’) is cited as second respondent by reason of his decision in 2014 
authorising the Minister’s signature of an IGA concluded in 2014 with the Russian 
Federation. Third respondent is the National Energy Regulator of South Africa 
(‘NERSA’), a statutory body set up in terms of the National Energy Regulator Act, 40 
of 2004 (‘NERA’), which body concurred in the sec 34 determinations made by the 
Minister. The Speaker of the National Assembly and the Chairperson of the National 
Council of Provinces are the fourth and fifth respondents, cited because of their 
interest in the question whether the IGA’s were properly tabled before their 
respective houses. During the course of proceedings, Eskom Holdings (SOC) 
Limited (‘Eskom’) was joined as sixth respondent but it, as well as the fourth and fifth 



respondents, abide by the Court’s decision. All the relief sought is opposed by the 
Minister and the President to whom I shall refer as ‘the respondents’. 

BACKGROUND 

[4] In late 2013, the Minister (with NERSA’s concurrence), acting in terms of sec 34 
of ERA determined that South Africa required 9.6GW (‘gigawatts’) of nuclear power 
and that this should be procured by the Department of Energy. The Minister 
purported to make the determination on or about 17 December 2013. It was, 
however, only gazetted on 21 December 2015 and delivered to the applicants as 
part of the record in this matter on or about 23 December 2015. The gazetting and 
production of this sec 34 determination was at least partly in response to the 
applicants’ initial case in which, inter alia, a declarator was sought that, prior to the 
commencement of any procurement process for nuclear new generation capacity, 
the Minister and NERSA were both required in accordance with ‘procedurally fair 
public participation processes’ to have determined that new generation capacity was 
required and must be generated from nuclear power in terms of sec 34(1)(a) and (b) 
of ERA. 

[5] The applicants commenced their review application in October 2015. Prior 
thereto, on or about 10 June 2015, the Minister had tabled the three IGA’s before 
Parliament which are the subject of the present constitutional challenge. In 
chronological order these were agreements between the Government of the 
Republic of South Africa and the United States of America, concluded in August 
1995, the Government of the Republic of Korea, concluded in October 2010 and the 
Government of the Russian Federation, concluded in September 2014, all in regard 
to cooperation in the field of nuclear energy. 

[6] On or about 8 December 2016, during these proceedings, the Minister issued a 
second sec 34 determination along similar lines to the previous sec 34 
determination, but now identifying Eskom as the procurer of the nuclear power 
plants. The determination was made public at the commencement of the initial 
hearing in this matter on 13 December 2016, occasioning its postponement for 
several months, and was gazetted on 14 December 2016. 

EVOLUTION OF THE LITIGATION 

[7] The applicants’ case has evolved through three stages. The relief initially sought 
was a review and setting aside of the Minister’s decision to sign the Russian IGA, the 
President’s decision authorising the Minister’s signature, and the Minister’s decision 
to table the Russian IGA before Parliament in terms of sec 231(3) of the Constitution. 
Certain declaratory relief was also sought in relation to how the nuclear procurement 
process should unfold in relation to the issuing of determinations under sec 34(1) of 
ERA and sec 217 of the Constitution which deals with the requirements for a fair 
procurement system for organs of state. 

[8] After the respondents furnished the first sec 34 determination as part of the 
record, the applicants filed an amended notice of motion seeking the review and 
setting aside of that determination and any ‘Request for Proposals’ issued by the 
Department of Energy pursuant thereto. 



[9] Finally, after postponement of the proceedings in December 2016, the Minister 
filed a supplementary affidavit explaining the circumstances surrounding, and the 
rationale for, the second sec 34 determination. The applicants were afforded an 
opportunity to file answering affidavits to which they attached a draft order indicating 
that further relief being sought was the review and setting aside of the Minister’s sec 
34(1) determination gazetted on 14 December 2016, and the setting aside of any 
Requests for Proposals or Requests for Information issued pursuant to either 
determination. 

[10] The hearing resumed on 22 February 2017 when the matter was fully argued. 

OUTLINE OF THE PARTIES’ CASES 

[11] In broad terms the applicants’ challenge to the three IGA’s is largely procedural 
in nature and based on the different procedures set out in sec 231(2) and 231(3) of 
the Constitution to render such agreements binding over the Republic. Section 
231(2) provides that an IGA binds the Republic only after it has been approved by 
resolution in both the National Assembly (‘the NA’) and the National Council of 
Provinces (‘the NCOP’) ‘unless it is an agreement referred to in subsection (3)’. The 
latter subsection provides that IGA’s of a ‘technical, administrative or executive 
nature’ binds the Republic without the approval of the NA or the NCOP ‘but must be 
tabled in the Assembly and the Council within a reasonable time’. The applicants 
aver that inasmuch as the US IGA was entered into more than two decades before it 
was tabled in terms of sec 231(3), and nearly five years previously in the case of the 
Korean IGA, the delay in so tabling them rendered them non-compliant with sec 
231(3) and therefore non-binding. The Russian IGA was also tabled in terms of sec 
231(3) but in its case the applicants aver that it was not an international agreement 
as envisaged in sec 231(3) and thus should have been tabled before the two houses 
in terms of sec 231(2) with the result that it would only become binding after it had 
been approved by resolution of those houses. 

[12] In regard to the challenge to all three IGA’s the respondents raise various 
preliminary points, namely, that there has been a material non-joinder inasmuch as 
none of the three countries have been joined as parties to the proceedings. In any 
event, the respondents contend that all three agreements, being international 
agreements, are not justiciable by a domestic court. As regards the Russian IGA the 
respondents contend in the alternative that upon a proper interpretation and 
construction thereof it is ‘an international framework agreement for cooperation 
between sovereign states’ (and not a procurement contract) to cooperate on an 
executive level in the field of nuclear energy and nuclear industry; furthermore, the 
respondents contend, the decision of the Minister to table the Russian IGA in terms 
of sec 231(3) of the Constitution was beyond reproach inasmuch as it falls within the 
general category of a ‘technical, administrative and executive agreement, not 
requiring ratification or accession’. It is also contended by the respondents that, in 
any event, even if the Russian IGA was tabled in Parliament in terms of the incorrect 
procedure, the applicants have no standing to claim any relief in relation thereto, this 
being a matter for Parliament to take up with the Minister. 

[13] In regard to the US and Korean IGA’s the respondents, for the reasons given 
above, again assert that the applicants have no standing to claim any relief. They 
assert further that there was no unreasonable delay in tabling either IGA and that 



what is reasonable in any particular instance must depend on the facts and 
circumstances pertaining to each IGA. They contend further that, even if there was 
an unreasonable delay in the tablings, it is only the delay itself that is unconstitutional 
and this does not affect the validity or effectiveness of the tabling themselves nor 
render the two treaties without any binding effect. 

[14] As regards to the sec 34 determinations, in broad outline, the applicants’ case is 
that both the Minister’s decision as contained in the determinations and NERSA’s 
concurrence therein constituted administrative action but breached the requirements 
for such action to be lawful, reasonable and procedurally fair. Amongst the grounds 
that they rely on in this regard are that neither the Minister’s decision nor that of 
NERSA’s was preceded by any public participation or consultation of any ground. 
Secondly, as regards the first sec 34 determination the applicants contend it was 
unlawful by reason of the two year delay in gazetting it; thirdly, they contend, both 
determinations were irrational, unreasonable and taken without regard to relevant 
considerations or with regard to irrelevant considerations. 

[15] The applicants rely on certain additional grounds in relation to the 2016 
determination, more specifically that NERSA’s decision to concur therein was 
unlawful in that its key reason was that it believed that it would be ‘mala fide for it not 
to concur in the Minister’s proposed determination’ and was thus predicated on a 
material error of law or fact. It is also contended that NERSA failed to apply its mind 
to further relevant considerations, relating to the Minister’s proposed determination, 
which arose after the 2015 determination.   

[16] A further specific ground upon which the 2013 and 2016 determinations is 
challenged is the absence therein of any specific system for the procurement of 
nuclear new build capacity which is said to be in violation of sec 34 of ERA, read 
together with sec 217 of the Constitution. 

[17] A further procedural ground of review is based on the applicants’ contention that 
since the 2016 determination failed to withdraw or amend the 2013 sec 34 
determination it resulted in the anomalous situation of two gazetted sec 34 
determinations which are mutually inconsistent. As such the determinations violate 
the principle of legality and fall to be reviewed and set aside. The applicants contend, 
furthermore, that even if the Minister’s decisions as expressed in the sec 34 
determination are not administrative but executive action they are nonetheless 
susceptible to review by virtue of the principle of legality and, even on this standard, 
fall to be set aside on the basis of irrationality. 

[18] For their part the respondents contend that neither the decisions of the Minister 
nor those of NERSA in concurring with the sec 34 determinations constitute 
administrative action. Instead, they contend the determinations amount to ‘encased 
policy directives’ and that a ministerial determination under sec 34 of ERA amounts 
to ‘executive policy’. They argue that no actual procurement decisions, nor a 
decision to grant a generation licence, were taken and the sec 34 determinations 
were in substance nothing more than policy decisions by the national executive 
binding only upon NERSA. The respondents dispute, furthermore, the specific 
grounds of the applicants’ challenge to the sec 34 determinations and contend that 
there is no requirement that a determination must specify the procurement system 
for the nuclear new generation capacity. They contend further that neither the 



Minister’s decision nor NERSA’s decision was required to be made in accordance 
with a procedurally fair and public participation process. The respondents concede 
that the determinations are subject to review for rationality but contend that both 
determinations meet that standard. 

[19] The respondents dispute, on various grounds, the specific bases upon which the 
applicants contend that NERSA’s concurrence in the 2016 determination was 
unlawful, unreasonable or irrational. As regards the general ground advanced by the 
applicants that the 2013 and 2016 determinations are mutually inconsistent and 
stand to be struck down for this reason, the respondents’ case is that, properly 
interpreted, the first determination was impliedly repealed by the second 
determination but that, in any event, even if both determinations stand separately 
from each other they are not mutually inconsistent. 

THE ISSUES 

[20] The following main issues fall to be determined:  

1.   Did the Minister and NERSA breach statutory and constitutional prescripts in 
making the 2013 and 2016 sec 34 determinations? 

2.   Did the President and the Minister breach the Constitution in deciding to sign the 
2014 Russian IGA in relation to nuclear procurement and then in tabling it under sec 
231(3) of the Constitution rather than sec 231(2)? 

3.   Did the Minister breach the Constitution in tabling the US IGA and South Korean 
IGA in relation to nuclear cooperation two decades and nearly five years, 
respectively after they had been signed? 

NON-JOINDER 

[85] The respondents maintain that the foreign contracting states – Russia, the 
United States of America and South Korea – are ‘essential parties’ which have a 
direct and substantial interest in any orders which the Court might make and which 
thus cannot be made or carried into effect without prejudicing such parties. They 
contend further that the relief sought in relation to the Russian IGA is in substance 
an order to invalidate it by nullifying the conduct of the South African government in 
entering therein. As regards the US and South Korean IGA’s, the respondents 
contend that the order sought by the applicants declaring the manner of their tabling 
unconstitutional and unlawful and reviewing and setting these tabling decisions 
aside, is also in substance an attempt to invalidate the two treaties and thus by the 
same token these two governments are also necessary parties. 

[86] Our law recognises a limited right to object to non-joinder, the limits of which 
were defined as follows by Brand J 

‘The right to demand joinder is limited to specified categories of parties such as joint 
owners, joint contractors and partners, and where the other party(ies) has (have) a 
direct and substantial interest in the issues involved and the order which the court 
might make.’ 



[87] A full bench of this Court has held that: 

‘It is well established that the test whether there has been non-joinder is whether  a 
party has a direct and substantial interest in the subject-matter of the litigation, that 
is, a legal interest in the subject-matter which may be prejudicially affected by the 
judgment or the order.’[29] 

[98] In any event the Constitutional Court has now repeatedly confirmed the broad 
grounds of standing in relation to constitutional challenges, including those relating to 
executive action.[35] Furthermore, the fact that the executive is accountable to 
Parliament in relation to the exercise of its power does not detract from the principle 
that the exercise of all public powers must be constitutional, comply with the principle 
of legality and that these powers are subject to judicial review at the instance of the 
public. This was well illustrated by Economic Freedom Fighters v Speaker, National 
Assembly and Others[36] where Parliament and the President’s failure to fulfil a 
constitutional obligation was vindicated at the instance of a political party. As was 
contended on behalf of the applicants, any action by the President and the Minister 
in violation of the Constitution are matters of legal interest to the public and to 
applicants representing that interest and are not merely a concern of Parliament. 

[99] Finally, as the Constitutional Court has held, it is the courts that must ultimately 
determine whether any branch of government has acted outside of its powers. This 
was made clear by the following dictum of Moseneke DCJ on behalf of the 
Constitutional Court in International Trade Administration Commission v SCAW 
South Africa (Pty) Ltd[37]: 
‘In our constitutional democracy all public power is subject to constitutional control. 
Each arm of the state must act within the boundaries set. However, in the end, 
courts must determine whether unauthorised trespassing by one arm of the state into 
the terrain of another has occurred. In that narrow sense, the courts are the ultimate 
guardians of the Constitution. They do not only have the right to intervene in order to 
prevent the violation of the Constitution, they also have the duty to do so.’  

[100] In short, if the challenge to the constitutionality of the procedure whereby the 
relevant IGA’s have been placed before Parliament has merit, such conduct must be 
declared unconstitutional irrespective of at whose behest this relief is sought. In the 
circumstances, I find that the applicants have standing both in their own right and in 
the public interest to challenge the constitutionality of the tabling of the relevant 
IGA’s. 

[146] In the result the following order is made:      

1.      It is declared that:  

1.1          The first respondent’s (the Minister’s) decision on or about 10 June 2015 to 
table the Russian IGA before Parliament in terms of sec 231(3) of the Constitution is 
unconstitutional and unlawful and it is reviewed and set aside; 

1.2.         The first respondent’s decisions on or about 10 June 2015 to table the 
following agreements before Parliament in terms of sec 231(3) of the Constitution:  



1.2.1      The Agreement for Cooperation between the Government of the Republic of 
South Africa and the United States of America concerning Peaceful Uses of Nuclear 
Energy; and 

1.2.2      the Agreement between the Government of the Republic of Korea and the 
Government of the Republic of South Africa regarding Cooperation in the Peaceful 
Uses of Nuclear Energy; are unlawful and unconstitutional, and are reviewed and set 
aside. 

1.3.     the determination under sec 34(1) of the Electricity Regulation Act, gazetted 
on 21 December 2015 (GN 1268, GG 39541) in relation to the requirement and 
procurement of nuclear new generation capacity, made by the first respondent on 11 
November 2013, with the concurrence of NERSA given on 17 December 2013, is 
unlawful and unconstitutional, and it is reviewed and set aside; 

1.4.     the determination under sec 34(1) of Electricity Regulation Act gazetted on 14 
December 2016 (GNR 1557, GG 40494) in relation to the requirement and 
procurement of nuclear new generation capacity, signed by the first respondent on 5 
December 2016, with the concurrence of NERSA given on 8 December 2016, is 
unlawful and unconstitutional, and it is reviewed and set aside;              

2.      Any Request for Proposals or Request for Information issued pursuant to the 
determinations referred to in paras 1.3 and 1.4 above are set aside; 

3.      The first respondent  is to pay the costs of this application; 

4.      The first respondent is to pay those costs incurred by the applicants as a result 
of the late disclosure of the 2013 sec 34 determination, on an attorney and client 
scale. 

                                                                 

Matsepe N.O. and Another v Master of the High Court, Free State Division, 
Bloemfontein and Another (567/2017) [2017] ZAFSHC 56 (13 April 2017) 

Liquidators-legal standing to bring and defend actions-power of attorney-rule 7-when 
authority questioned must provide 

The intervening party's instituted proceedings to be granted leave to intervene in the 
main action under case number 567/2017. On 3 February 2017 the applicants 
launched an urgent application for an interim interdict in terms of which the 1st 
respondent is interdicted from removing the applicants as liquidators of the Estate of 
Sebal Beleggings (hereinafter Sebal). The intervening parties are not yet considered 
parties to the main action as a court order has not yet been granted. 

On 10 February 2017, before the intervening application could proceed, the 
intervening parties made an application for certain documents from the applicants, 
namely that: 

•    The creditors consent to appoint Matsepe Inc as attorneys on behalf of the 
estate. 



•    The written mandate from the liquidation appointing Matsepe Inc as attorneys of 
record of the estate of Sebal Beleggings. 

Alternatively 

•    Prior written consent of the Master of the High court that Matsepe Inc may 
represent the applicants 

THE PARTIES 

Intervening parties are cited as Sarel Johannes Wessels and Elizabeth Maria Venter, 
as they have a material and substantive interests in the application. 

APPLICANTS 

[4] First applicant is Mr Tsiu Vincent Matsepe and the second applicant is Mr Ottlie 
Anton Noordman. They are appointed as liquidators in the insolvent estate of Sebal 
Beleggings (Pty) Ltd (Sepal) with Masters Reference number: 898/2012. 

RESPONDENTS 

[5] First respondent is the Master of the High Court, Free State Division Bloemfontein 
(hereinafter the Master) and the second respondent is Phillips Fourie, an insolvency 
practitioner at Corporate Liquidation, Pretoria. 

[6] The issue is whether the applicants have locus standi to bring the application in 
their official capacity, in the absence of power of attorney in terms of Rule 7 (1) of the 
Uniform Rules of court. 

[7] On the 10 February 2017, I granted an order that the intervening application be 
postponed to the16 February 2017 and that the applicants provide the requested 
documents. The costs were in the cause. The applicants launched an application for 
leave to appeal against my order as well as reasons to it. 

BACKGROUND 

[8] The intervening parties seek an order directing the first respondent to execute his 
duties in terms of section 379(1) of the Companies Act 61 of 1973 to remove the 
applicants as liquidators of Sebal Beleggings with immediate effect. 

[9] The Master wrote a letter to the applicants dated 29 March 2016 and it stated 
that: 

"In terms of section 381 of the companies Act, the matter shall take cognizance of 
the conduct of liquidation and shall, if the matter has reasons to believe that (the 
liquidator) is not performing his duties faithfully and duly observing all requirement 
imposed on him by any Law, the matter may enquire into the matter and take such 
actions as the master may think expedient. 



"The letters addressed to yourselves by the master, Bloemfontein, constitute a lawful 
request and require you to adhere to such request. From subsequent events it is 
clear that such instructions by the master, Bloemfontein were ignored." 

"The master therefore holds the view in terms of section 379(1) (c), that you are no 
longer suitable to be liquidators on the National list of liquidators." 

[10] On the 3 February 2017 before the intervening application could proceed, the 
intervening parties questioned the locus standi of the applicants before court. 

[11] Counsel on their behalf Mr Janse Van Ransburg in his oral argument submitted 
that, the applicants were removed as liquidators on 29 October 2015 but were 
reappointed on 16 June 2015. Their request was simply that the applicants should 
provide written authorization of their reappointment in terms of Rule 7(1) of the 
Uniform Rule of court. (Power of attorney) 

[12] In the intervening parties' heads of argument, it was submitted that the 
applicants have no locus standi to bring the application in their official capacities in 
the absence of consent from the Master and the second respondent. Further that the 
applicants have no prima facie right not to be removed by the Master as liquidators 
of Sebal and that the applicants failed to join the intervening parties who have a 
material interest in the outcome of the matter 

[13] On behalf of the applicants, Adv. Halgryn SC argued and objected to the issue 
of Rule 7(1) that the intervening parties seek. Adv Halgryn submitted that the 
applicants are in their personal capacity before court and that Rule 7(1) provides that 
a power of attorney need not be file, but it has to be filed 10 days before judgment. 

[14] The applicants in their head of argument reiterated that they are in their personal 
capacity before court, and that Sebal is not involved and will not be burdened 
financially with the applicants legal costs. The applicants submitted that they 
produced their written authority that Matsepe Inc.  may act on their behalf. Further 
that the applicants produced a written consent by Mr Y Wessels who is the major 
creditor in Sebal. 

[15] The applicants submitted that they have complied with the request   by 
the   intervening parties. Furthermore that the intervening parties and Mr Janse Van 
Rensburg mislead the court and that it was disingenuous of the intervening parties to 
submit to court the court that the litigation involves Sebal Estate. 

[16] The judgment will not deal with the issue of urgency neither with the application 
to intervene as these were not argued, but rather postponed to 3 March 2017, in 
order for the court to deal with the issue of Rule 7(1). 

[17] Rule 7(1) and (4) of Uniform Rules of Court - Power of attorney, provides that: 

"(1) Subject to the provisions of sub-rules (2) and (3) a power of attorney to act need 
not be filed, but the authority of anyone acting on behalf of a party may, within 10 
days after it has come to the notice of a party that such person is so acting, or with 
the leave of the court on good cause shown at any time before judgment, be 



disputed, whereafter such person may no longer act unless he satisfies the court that 
he is authorised so to act, and to enable him to do so the court may postpone the 
hearing of the action or application. (4) Every power of attorney filed by an attorney 
shall be signed by or on behalf of the party giving it, and shall otherwise be duly 
executed according to Law; provided that where a power of attorney is signed on 
behalf of the party giving it proof of authority to sign on behalf of such party shall be 
produced to the registrar who shall note that fact on the said power." 

[18] Rule 7(1) is the procedure a party may follow if it disputes the authority 
of anyone to act on behalf of a party. In the event of such a challenge the person 
may no longer act unless he satisfies the court that he/she is authorized to act. 

[19] It is trite that the Rule prescribed procedure for challenging the authority of a 
party to act[1] The intervening parties are challenging the authority of the applicants 
to act. They argued that the applicants have no locus standi and that the applicants 
must produce written proof to that effect that they have been mandated to act in 
the proceedings.Applicants submitted that they are before court in their personal 
capacity and have instructed Matsepe Inc. to act on their behalf. The applicants in 
their supplementary affidavit expressed their amazement at 
the interveni ng parties and surprised that they seek documents which the have 
given to the intervening parties. The applicants submitted thatthey 
have complied with Rule 7 (1). 

[20] In the unanimous decision of ANC Umvoti Council Caucus v Umvoti 
Municipality[2], full bench observed that: 

"The Legislative intended the authority of "anyone" who claimed to be acting on 
behalf of another in initiating proceedings and not only attorneys, to be dealt under 
Rule 7(1)." 

[21] I agree with the full bench that Rule 7(1) requires a broad interpretation having 
regard to the purpose of the rule. The purpose of the rule is, on one hand to avoid 
overburdening the pleadings unnecessarily with correspondence between the parties 
and power of attorney on the other hand it provides a safeguard to prevent a person 
who is cited from repudiating the process or denying his or her authority for issuing 
the process. 

[22] Rule 7(1) can be invoked any time before judgment, so did the intervening 
parties invoke it before the intervening application could proceed. Rule 7(1) requires 
the court to be satisfied that the party in whose authority is disputed is authorised to 
act. The application in terms of Rule 7(1) was made in court, and the rule does 
provide that it be before judgment. 

[23] In Eskom v Soweto City Council,[3]  the court stated that: 

"If the attorney is authorised to bring the application on behalf of the applicant, the 
application necessarily is that of the applicant..... As to when and how the attorney's 
authority should be proved, the Rule-maker made a policy decision." 



Proof is dispensed with except only if the other party challenged the authority. The 
court should honour the approach of Rule (1). 

[24] The intervening parties disputed the authority to act of the applicants, even 
though the applicants submitted that they were acting in their personal capacity and 
were not representing Sebal. 

[25] Therefore properly mandated powers of attorney are required for the applicants 
to proceed with the litigation. 

The challenge of Rule 7(1) is that the hearing of the application be postponed, in this 
case the intervening application, to give the applicants notice to prove their authority 
byway of delivering a power of attorney and the required documents. The remedy for 
a person who wishes to challenge  the  authority  of  a  person 
allegedly acting on behalf of 
the purported applicant is provided for in rule 7 (1)[4]. In the event of such a challeng
ed the person may no  longer  act  unless  he  satisfies  the  court  that  he  is 
authorised to act. Case law confirms that Rule 7 is the prescribed procedure for 
challenging the authority of a party to act. 

[26] In the matter of Royal Bafokeng Nation v Minister of land Affairs 
and 15 others,[5]  the court listed the following principles to be applicable where the 
authority of a personto act is in in dispute: 

o An Artificial legal person is obliged to provide that it is authorised to initiate the 
litigation in question; 

o Any challenged should be mounted in terms of Rule 7 (1); o Rule 7 can be invoked 
at any time before judgement; 

o While it is a practical rule which mostly turns out to be compliance with a 
procedural formality, it can in some cases, impact substantially on the rights of 
litigants. 

[27] Rule 7 (1) therefore requires the court to be satisfied that the party whose 
authority is disputed is authorised to act. In this matter the applicant's authority to act 
is disputed. Any party to legal proceedings bears the onus of proving that its legal 
representative is properly authorised and that it has the authority to instruct its legal 
representative. 

[28] The Intervening parties were accordingly entitled to challenge the authority of 
the applicant's authority to act. Once the challenged was put forth, it was then for the 
applicants to satisfy the court that the concerned attorneys did have the requisite 
authority to act. (See Gainsford and Others NNO v Haib AB 2000 (3) 635 (WLD) at 
640A.) 

[29] In my view, I need to be satisfied that the applicants are properly before court 
and also mandated to do so. The intervening parties had an issue that the Master 
had removed them as liquidators and even though the applicants indicated that they 



have been re instated, the intervening parties disputed this and wanted written proof 
thereof. 

[30] The rest of the other documents will follow if the applicants comply with Rule 7 
(1). 

Order 

[31] Under these circumstances, the following order is made. 

1.      The matter is postponed to the opposed roll on 2 March 2017. 

2.      The applicants to provide the requested documentation as set out in the court 
order dated 10 February 2017. 

3.      Costs in the cause. 

Practice manual for Gauteng out in May 2017 

Gauteng practitioners should note that a new combined manual had been issued. 

Blue Farm Fashion Limited v Rapitrade 6 (Pty) Limited and others 
[2016] JOL 35613 (WCC) 

Particulars of claim – Exception to – Statutory interpretation- section 77(3)(b), 22(1) 
and 77(6) of the Act to hold the directors of the company personally liable for a debt 
allegedly due to it by the company of which they were directors. It was contended that 
in this case, plaintiff should have relied on sections 22, 76 and 218 of the Act- section 
218(2) of the Act, that is the enabling provision- exception dismissed 

The plaintiff sued the first defendant for breach of contract, and sought an order that 
the second to fifth defendants who were directors of the first defendant, be declared 
personally liable for the debt in terms of sections 77(3)(b), 22(1) and 77(6) of the 
Companies Act 71 of 2008 (“the Act”). 

The first defendant’s breach existed in its failure to pay for goods sold and delivered 
to it by the plaintiff. The second to fifth defendants were sued on the basis that they 
knew that the first defendant had no cash or liquid assets with which to pay the debt it 
would incur by purchasing the clothing from the plaintiff, but nevertheless caused the 
first defendant to conclude the agreement; knowingly misled the plaintiff into believing 
that it would receive payment of the purchase price; and were therefore knowingly 
party to the carrying-on of the business of the first defendant recklessly and / or in a 
manner calculated to defraud the plaintiff as a creditor of the first defendant and / or 
for a fraudulent purpose. 

Two exceptions were raised by the defendants on the plaintiff’s particulars of claim, 
on the basis that it did not disclose a cause of action and was bad in law. Only the 
second exception dealing with the locus standi of the second to fifth defendants was 
pursued before the court. it was argued that the plaintiff was not entitled, as a third 
party creditor, to rely on the provisions of section 77(3)(b), 22(1) and 77(6) of the Act 
to hold the directors of the company personally liable for a debt allegedly due to it by 



the company of which they were directors. It was contended that in this case, plaintiff 
should have relied on sections 22, 76 and 218 of the Act. 

Held that the exception turned on the interpretation of the statutory provisions. Section 
22(1) prohibits a company from conducting its affairs in a reckless or fraudulent 
manner, and section 76(3) provides that the director of a company must exercise the 
powers and perform the functions of a director in good faith and for proper purpose, in 
the best interest of the company as the directors manage the company. Should the 
directors allow the company to conduct its affairs in a reckless or fraudulent manner 
and with the intent to defraud third party creditors, such directors would be breaching 
their fiduciary duties as provided in section 76. In turn, that would allow the third party 
creditor who have suffered loss to institute action against the directors through section 
218(2) of the Act, that is the enabling provision. 

For the purpose of deciding an exception, it is trite that the Court must assume the 
correctness of the factual averments made in the relevant pleading, unless they are 
palpably untrue or so improbable that they cannot be accepted. In the present case, 
that meant that the Court should interpret the objects of section 77(3)(b) as pleaded 
by the plaintiff. The Court pointed out that the section was ambiguous – being capable 
of two meanings. 

Opting for a narrow approach in interpretation, the court found the section to mean 
that directors of a company are liable for loss, damages or costs sustained by the 
company as a direct or indirect consequence of the director having acquiesced in the 
carrying on of the company’s business despite knowing that such conduct is prohibited 
by section 22(1). The meaning advanced by the defendants was rejected, and the 
exception dismissed. 
 

Metier Mixed Concrete (Pty) Limited v Goose [2016] JOL 35616 (KZP) 

Appeal – Lapsing of- Rule 50 of the Uniform Rules of Court-appeal lapsed 

The applicant sued the respondent on the basis of a suretyship agreement, on the 
basis of goods sold and delivered to the principal debtor. Judgment was granted in the 
applicant’s favour, whereupon the respondent filed a notice to appeal. The respondent 
delivered an application for the allocation of a date for the hearing of an appeal, to the 
clerk of the court. The applicant contended that the application for a date for hearing 
fell outside the 40 day period prescribed in terms of Rule 50 of the Uniform Rules of 
Court. 

In the present application, the applicant sought to have the respondent’s appeal be 
declared to have lapsed and to be of no force or effect. A declaratory order was also 
sought stating that the appeal was no bar to the continuation of proceedings under 
section 65 of the Magistrates’ Courts Act 32 of 1944, or other execution against the 
respondent in respect of the judgment obtained by the applicant. 

Held that the issue was whether the appeal noted by the respondent, but which he 
had failed to duly prosecute, had lapsed. 

The respondent did not dispute that he applied for the assignment of a date for the 
hearing of the appeal outside of the 40-day time period prescribed in Uniform 
Rule 4(a). In addition, he filed the record some three years after the date when he 



should have. It was common cause that no application for condonation has been filed 
by the respondent to explain his lateness. In the interim, the applicant had since 2012, 
acting in the belief that the appeal has lapsed, attempted to execute and realise its 
judgment against the respondent. The respondent relied on the provisions of section 
18 of the Superior Courts Act 10 of 2013 (“the Superior Courts Act”) for the contention 
that whilst an appeal is pending, the operation an execution of the decision which is 
the subject matter of the appeal, remains suspended. However, the Court agreed with 
the applicant that section 18 was of no relevance to the issues relevant to this 
application. 

The Court also confirmed that the provisions of the Superior Courts Act are clear that 
a court of first instance is a court comprising a single judge, and that an application, 
such as that before me to declare an appeal to have lapsed, is competent to serve 
before a single judge. 

The Court issued an order declaring the appeal to have lapsed. 

 
Hendricks and others Transnet Second Defined Benefit Fund and others 
[2017] JOL 37682 (WCC) 

Jurisdiction – Equality Court- pension benefits or voluntary severance packages 
calculated on the basis of a formula which at the time used race as a determining 
factor- The Court  lacked jurisdiction-action arose prior to the enactment of the said 
legislation. 

Two sets of proceedings against the same respondents were consolidated so that 
certain points of law could be determined separately and prior to any determination of 
the merits and quantum of the complaints in each matter. 

The complaints were substantially founded upon the same issues, in that each one of 
them, during their term of employment with the third respondent, had been unfairly 
discriminated against on the basis of race. The basis of their complaint was that during 
or about 1993, upon taking early retirement from their employment with the third 
respondent, they became entitled to pension benefits or voluntary severance 
packages calculated on the basis of a formula which at the time used race as a 
determining factor. The further basis of the complaint was that the pension benefits 
and voluntary severance packages paid out to employees of the third respondent who 
were classified as “white” in terms of the apartheid era legislation, and whose 
employment category and length of service were comparable to those of the 
complainants amounted to, on average, 90% more than that offered to each 
complainant. 

Consequently, the complainants sought damages from the third to sixth respondents, 
jointly and severally the one paying the other to be absolved, for payment of the 
difference between the amount of the pension benefits or voluntary severance 
packages that they were actually paid and the amount which they contend they should 
have received but for the unfair discrimination. The complaints were brought in terms 
of the Promotion of Equality & Prevention of Unfair Discrimination Act 4 of 2000. The 
complaint appeared to be based on the alleged violation of the right to equality, in that 
the third respondent, in the determination of the complainants’ pension benefit or 
severance package, unfairly discriminated against them on the basis of their race. The 



complainants averred that such conduct constituted a violation of their right to equality 
entrenched in section 9 of the Constitution of the Republic of South Africa, 1996. 

Held that one of the questions to be decided by the Court was its jurisdiction to 
adjudicate the complaints, including, if necessary, the question of whether the 
Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 applied 
retrospectively. 

The complaint did not relate to ongoing pension payments but, rather, to once-off 
payments which occurred sometime during 1993. Those payments were, ostensibly, 
made on the basis of legislation, which although discriminatory, was valid in the 
context of the parliamentary sovereignty regime which was in place at the time. Neither 
the Interim Constitution of 2003 nor the final Constitution or, ultimately, the Promotion 
of Equality and Prevention of Unfair Discrimination Act 4 of 2000 purported to make 
invalid what was valid or invalid what was valid prior to the enactment and coming into 
operation of the aforementioned legislative instruments. The Court therefore lacked 
jurisdiction to decide on causes of action which arose prior to the enactment of the 
said legislation. 
 
 
Minister of Safety and Security and another v Tembop Recovery CC and others 
[2016] JOL 35628 (SCA)  

Rule 30A-Application for return of items seized in terms of warrant of search and 
seizure – Application to strike out defence due to non-compliance with request for 
discovery – Court considering application must attempt to strike a balance between 
the policy considerations, public interest, interests of justice and the rights of the 
respondents  

 
Condonation -granted on good cause shown- exercise discretion, such as the 
reasons for lateness, the importance of the case, the prejudice to be suffered by the 
opposing party, and whether there are any prospects of success. 

A police investigation relating to an alleged platinum syndicate, resulted in the third 
and fourth respondents being implicated. In 2011, the police secured warrants for the 
search and seizure of implicated persons, who included the third and fourth 
respondents. The third and fourth respondents, as well as other accused persons were 
arrested and charged in terms of the Prevention and Combating of Corrupt Activities 
Act 12 of 2004, but the charges against them were provisionally withdrawn after the 
case was postponed several times. They then applied for the return of the items seized 
from them. The appellants opposed this application. The respondents, in terms of rule 
35(12) read with rule 35(13), requested the appellants to provide them with documents 
which they had referred to in the opposing affidavit. The appellants failed to provide 
the documents, resulting in the respondents lodging an interlocutory application in the 
High Court, in terms of Uniform rule 30A, to strike out the respondent’s defence in the 
main application. This interlocutory application was enrolled for hearing, and on the 
day that it was heard, the appellants delivered a notice in terms of Uniform rule 
6(5)(d)(iii) refusing to furnish the documents, and seeking condonation for the late filing 
of the rule 6 notice. 



The High Court held that in the absence of compliance with a notice issued by the 
respondents’ in terms of rule 35(12) read together with rule 35(13) of the Uniform rules, 
the respondents were entitled to an order for the striking out of the appellants defence 
to the main application. 

In the present court, the applicants sought leave to appeal against the high Court’s 
judgment. 

Held that the preliminary issues on appeal related to the High Court’s refusal of the 
appellants’ application for leave to appeal and their application for condonation for the 
late filing of their rule 6(5)(d)(iii) notice. The main issue of substance was whether the 
High Court correctly exercised its discretion when it struck out the appellants’ defence 
to the main application whilst criminal proceedings were pending. 

An application for condonation will be granted on good cause shown. There are 
several factors that a court would generally take into account when considering 
whether or not to exercise discretion, such as the reasons for lateness, the importance 
of the case, the prejudice to be suffered by the opposing party, and whether there are 
any prospects of success. Although the explanation of the appellants’ was not 
satisfactory, there were reasonable prospects of success in the case. The High Court 
should have exercised its discretion and granted condonation instead of dismissing 
the application. 

The appellants’ main argument was that the respondents did not suffer any prejudice 
as a result of the late introduction of the rule 6(5)(d)(iii) notice, because it was 
foreshadowed in an earlier letter by the appellants. The High Court should have 
attempted to strike a balance between the policy considerations, public interest, 
interests of justice and the rights of the respondents. It failed to do so. Instead, it 
adopted the most draconian option of striking out the defence to the main application 
without affording the appellants the opportunity to remedy their default. In terms of rule 
30A(2) it should have exercised its discretion and ordered the appellants’ to comply 
with the request for discovery in terms of rule 35(12) and (13). Had there then been 
non-compliance with that order, the Court could on further application have considered 
striking out the defence. 

The application for leave to appeal was granted, and the appeal was upheld. 
 

City of Tshwane Metropolitan Municipality v Afriforum and another 
[2016] JOL 36299 (CC) 

Interdict-Interim interdict – Appealability – Requirements for interim interdict 

In terms of a restraining order granted in favour of the respondents, the City of 
Tshwane Metropolitan Municipality (Council) was ordered to stop removing the old 
street names in the Pretoria area and bring back those that had been removed already. 

Held that it was in line with the Council’s executive powers to govern the city of 
Pretoria and its surrounding areas, that it took a policy decision to replace the old street 
names with the new ones it considers appropriate to reflect our more inclusive 
dispensation. 



The restraining order granted was interim in nature. The appealability of interim orders 
in terms of the common law depended on whether they are final in effect. However, 
appealability is currently to be determined in terms of the constitutionally prescribed 
interests of justice standard. The majority of the Court found that the interests of justice 
required that leave to appeal be granted. It was found that the lower courts had ignored 
the doctrine of separation of powers and the Council’s strong prospects of success on 
appeal. 

Turning to the requirements for interim interdictory relief, the Court held that the first 
respondent had failed to establish that irreparable harm would ensue should the 
interim order not be granted – or that the balance of convenience favoured the granting 
of the interim order. on the other hand, the applicant had established that its 
constitutional and statutory powers to rename streets and determine the use of its 
budget had been unjustifiably encroached on. 

Leave to appeal was accordingly granted and the appeal was upheld. 

The orders granted in the courts below were set aside and the respondent’s 
application for an interim interdict was dismissed. 

 
Pheko and others v Ekurhuleni Metropolitan Municipality and others (Socio-
economic Rights Institute of South Africa as amicus curiae) 
[2016] JOL 36302 (CC)  

Interlocutory application – Discharge of order of supervisory jurisdiction 

The applicants were the former residents of an informal settlement situated within the 
geographic area of the first respondent municipality. They were removed forcibly from 
the settlement, their properties were demolished and they were relocated by the 
municipality to a far-off area after the settlement was declared a disaster area in terms 
of the Disaster Management Act 57 of 2002. The applicants unsuccessfully sought 
urgent interlocutory relief against the municipality in the High Court. In a successful 
application for leave to appeal directly to this Court the applicants challenged the 
decision of the High Court. The Court declared that the removal of the applicants from 
their homes, the demolition of the homes, and their relocation by the municipality were 
unlawful. The municipality was required to identify land in the immediate vicinity of the 
settlement for the relocation of the applicants and engage meaningfully with them on 
the identification of the land. To ensure that the municipality met its obligations, the 
Court decided that it would supervise the process. 

After expert reports were filed, further disputes arose. The applicants then filed the 
present interlocutory application, seeking to remit the matter to the High Court. In 
directions issued by the Chief Justice, the parties were directed to file written 
submissions on the terms of referral and whether the interests of justice favour a 
discharge of the order of supervisory jurisdiction. 

Held that the issues for determination were whether the present Court should 
discharge its supervisory jurisdiction; whether the matter should be referred to the High 
Court or whether a fact-finding commission should be appointed; and if so, what the 
terms of referral should be. 



The remedy in the Court’s first judgment had both declaratory and structural relief 
components. The Court held that the declaratory component of the order should not 
be discharged as it obliged the municipality to comply with its constitutional obligation 
of providing the applicants with access to adequate housing. 

The structural interdict was, by its nature, a much more interventionist remedy than 
declaratory relief. It was held that the structural component of the order, which required 
the municipality to take certain steps under this Court’s supervision, should be 
discharged. The discharge would give the High Court full authority to consider the 
technical evidence in the reports submitted by the parties and to hear oral evidence. 

It was thus in the interests of justice to refer the matter to the High Court and that the 
terms of the referral should be limited to the structural part of the order. 

 
 
 
 
 
Danielson v Human and another [2016] JOL 36356 (WCC)  

Judgments-International law – Foreign judgment – Recognition and enforcement 

The applicant sought to have a judgment of the United States District Court, Western 
District of North Carolina, handed down against the respondents, recognised and 
enforced. 

Based on the respondents’ defences to the matter, the issues for determination were 
whether the provisions of the Protection of Businesses Act 99 of 1978 (“the Act”) apply 
to the recognition and enforcement of the judgment (and consequently, whether 
ministerial permission is required as a jurisdictional fact for the relief sought); and 
whether the judgment contained a punitive element which made its recognition and 
enforcement contrary to South African public policy. 

The applicant’s award granted in the judgment was based on the American court 
finding that the respondents breached certain provisions of the Racketeer Influenced 
and Corrupt Organizations Act (Stat 922 codified at 18 U.S. vols 1961-1968). 

Held that section 1(1)(a) of the Act sets out a prohibition on the enforcement of certain 
foreign judgments relating to businesses in compliance with foreign orders. However, 
the court found the section not to apply to the facts of the present case, with the result 
that no ministerial consent was required. On the remaining issue, the Court found that 
the award made to the applicant was not impermissibly punitive in nature. 

The relief sought by the applicant was accordingly granted. 
 
Taddese and others v Peer NO and others [2016] JOL 36396 (KZD) 

Spoliation-Property – Unlawful deprivation – Spoliation – Requirements for relief- 
possession  premises 

The respondents were the trustees of a trust which leased four sets of premises to the 
first applicant. The latter claimed that, on 31 May 2016, he was unlawfully deprived of 
possession of the last three of the premises by the trust (the disputed premises). The 



other two applicants made the same claim. The application was, accordingly, for 
spoliatory relief. 

Held that no man is allowed to take the law into his own hands. No one is permitted 
to dispossess another forcibly or wrongfully and against his consent of the possession 
of property, whether movable or immovable. If he does so, the Court will summarily 
restore the status quo ante, and will do that as a preliminary to any inquiry or 
investigation into the merits of the dispute. 

There are only two requirements for spoliatory relief, namely that the applicants were 
in peaceful and undisturbed possession of the disputed premises and that they were 
deprived of that possession without consent or recourse to law. The fact that the 
applicants’ possession is wrongful or illegal is irrelevant. 

What was essentially in dispute in this matter was whether or not the first applicant 
was in possession of the disputed premises. The Court found the evidence of the trust 
to be unsatisfactory and found that it was proven on a balance of probabilities that the 
applicants were in occupation of the disputed premises on 31 May 2016 when the trust 
had a lock fitted to the gate and refused access to the applicants. 

The respondents were directed to forthwith restore possession of and access to the 
premises. 

 
Wingate-Pearse v Commissioner for the South African Revenue Service 
[2016] JOL 36534 (SCA) 

Fees-Appeal-Taxation – Practice and procedure – Appeal from Tax Court – Ruling on 
onus of proof and duty to begin – Whether appealable 

The appellant submitted income tax returns for the tax years 1998 to 2005. In April 
2006, the respondent (SARS) issued revised assessments for each of those years. 
Once interest and penalties were taken into account, those amounted cumulatively to 
some R41 million. The appellant objected to the revised assessments and further 
revised assessments were issued reducing his tax liability to slightly less than 
R23 million. Dissatisfied, he lodged an appeal with the Tax Court in terms of section 83 
of the Income Tax Act 58 of 1962. 

By the time was heard, a number of sections of the Income Tax Act having a bearing 
on the issues in the appeal were repealed and replaced by provisions in the Tax 
Administration Act 28 of 2011. 

The appellant obtained leave to argue a point in limine concerning the onus of proof 
and the duty to commence leading evidence. The Tax Court ruled that the burden of 
proof lay with the appellant, and he therefore bore the onus to begin to adduce 
evidence. The court then granted leave to appeal to the present court in terms of 
sections 134 and 135 of the Administration Act. 

SARS submitted in its heads of argument that the decision of the Tax Court was not 
appealable. 

Held that the right to appeal from a decision of the Tax Court is dealt with in 
section 133(1) of the Tax Administration Act. The argument on behalf of the appellant 
was that because section 117(3) of the Tax Administration Act provides that the Tax 



Court has the jurisdiction to deal with an interlocutory application, and section 129(2) 
contemplates a decision by the Tax Court in terms of section 117(3), the decision by 
the Tax Court on the question of onus and the duty to begin was appealable. According 
to the court, the difficulty with that argument was that it started at the wrong point and 
asked the wrong question. The correct question was whether the decision by the Tax 
Court on the question of onus and the duty to begin was a decision in terms of 
section 129 of the Tax Administration Act. In order to answer that question the 
provisions of section 129 had to be examined. In terms of section 129(1), the Tax 
Court must decide any appeal after hearing the appellant’s appeal against an 
assessment or decision. In both instances, section 129(1) is concerned with a decision 
by the Tax Court that finally resolves the point in issue, that is, the correctness of the 
assessment or the decision as the case may be. It is not concerned with decisions on 
interlocutory matters. That is a clear indication that the right of appeal may only arise 
once the appeal on the merits has been finalised. 

The decision by the Tax Court was accordingly not appealable, and the appeal was 
struck from the roll. 
 

Huyser v Quicksure (Pty) Limited and another [2017] JOL 37422 (GP) 

Joinder application – Prescription – Interruption of service of joinder application by 
running of prescription – Section 15(1) – Prescription Act 68 of 1969 –Proceedings 
against party sought to be joined began under the joinder process – Proceedings 
instituted as a step in the enforcement of the claim for payment of debt – Interruption 
of prescription- joinder application was granted 

In December 2012, the applicant, as plaintiff, instituted action against the first 
respondent on the basis that the latter had refused to make any payments to the 
plaintiff in respect of the loss of plaintiff’s motor vehicle despite having been the insurer 
of the vehicle. The first respondent denied having entered into the alleged agreement 
or undertook to insure the applicant’s vehicle. As a result of that plea, the applicant 
launched the present application to join the second respondent as a defendant to the 
action on the grounds that the second respondent had a direct and substantial interest 
in the subject matter of the action and the determination of the dispute involved 
substantially the same question of law and fact as against the first respondent. the 
applicant referred to the first respondent’s averment in the plea that it had merely acted 
as insurance administrator on behalf of the second respondent. 

In the second respondent’s answering affidavit, it was stated that the applicant's claim 
against the second respondent had already prescribed and that it would serve no 
purpose to join the second respondent as second defendant in the action. 

The applicant pointed out that the only issue in dispute was whether the claim against 
the second respondent had prescribed. He confirmed that the first time he became 
aware of the legal nexus between him and the second respondent was when the plea 
was received on 20 March 2013. Until that date, he had never dealt with the second 
respondent's officials or received any correspondence carrying the name or logo of 
that party or indicating its connection with the applicant as the insurer. 

Held that section 12(3) of the Prescription Act 68 of 1969 provides that “A debt shall 
not be deemed to be due until the creditor has knowledge of the identity of the debtor 



and of the facts from which the debt arises: Provided that a creditor shall be deemed 
to have such knowledge if he could have acquired it by exercising reasonable care." 

During the hearing, the second respondent accepted that the applicant did not have 
knowledge of the identity of the second respondent as a debtor until receipt of the 
latter's plea on 20 March 2013. Its argument was then that prescription started running 
on 20 March 2013 when the plea was received. Three years later, on 19 March 2016, 
the claim became prescribed as intended by the provisions of section 11(d) of the Act, 
because the matter only came before the Court on 25 July 2016, after the three year 
period had expired. It was contended that the fact that the joinder application was 
served in November 2013 already, did not assist the applicant, because service of the 
joinder application did not interrupt the running of prescription as provided for in 
section 15(1) of the Act. The question therefore, was whether the joinder application 
interrupted prescription of the applicant's claim against the second respondent. 

The Court studied case authority on the question before turning to the facts of the 
present case. It pointed out that the joinder application was served on the second 
respondent only months after the commencement of the running of the three year 
prescription period in March 2013. If a joinder is granted and the trial then takes its 
course, final judgment can be expected. The claim would then be prosecuted against 
the second respondent "under the process in question" as intended by the provisions 
of the subsections mentioned. At the very least, the proceedings against the second 
defendant, begun under this process, were instituted as a step in the enforcement of 
the claim for payment of the debt which would have led to interruption of prescription. 
To reject that approach, would be to argue that a fresh summons issued and served 
on the second defendant at the time when the joinder application was issued and 
served, would serve to interrupt prescription but the joinder application, which is the 
preferred procedure, would not. 

The joinder application was granted. 

 
Pentree Limited v Nelson Mandela Bay Municipality [2017] JOL 37423 (ECP)  

Evidence – Hearsay evidence – What constitutes – Whether a party in expropriation 
proceedings may, through a valuer called as an expert witness, adduce evidence of 
statements made to the valuer by other persons in respect of matters which have 
influenced her valuation of the land, in circumstances where such other persons are 
not called as witnesses 

– Hearsay evidence – Section 3(4), Law of Evidence Amendment Act 45 of 1988 
– Hearsay evidence defined as being “evidence, whether oral or in writing, the 
probative value of which depends upon the credibility of any person other than the 
person giving such evidence” 

The plaintiff claimed compensation in terms of section 12(1) and (2) of the 
Expropriation Act 63 of 1975 (“the Expropriation Act”). In respect of a property 
expropriated by the defendant. The property was undeveloped agricultural land, which 
the plaintiff contended offered an above average potential for short term urban 
development. It accordingly appointed a team of consultants who embarked upon a 
comprehensive process to acquire all administrative approvals necessary to 
undertake a large scale mixed used development. 



In the present proceedings, a valuer was called as an expert witness to testify in 
respect of the market value of the subject property at the time of the expropriation. The 
defendant objected to the plaintiff adducing evidence through that witness. The 
witness had based her assessment of the property value on information provided to 
her by a local valuer. The defendant objected to that evidence, arguing that it 
constituted hearsay evidence, and as no application had been brought in terms of the 
provisions of section 3 of the Law of Evidence Amendment Act 45 of 1988 (“the Law 
of Evidence Amendment Act”), it was inadmissible. The plaintiff argued, however, that 
the evidence in question was not hearsay evidence at all and, if the court should find 
that it was, then it should be admitted in terms of section 3 of the Law of Evidence 
Amendment Act. 

Held that the question for determination was whether a party in expropriation 
proceedings may, through a valuer called as an expert witness, adduce evidence of 
statements made to the valuer by other persons in respect of matters which have 
influenced her valuation of the land, in circumstances where such other persons are 
not called as witnesses. 

Section 3(4) of the Law of Evidence Amendment Act defines hearsay evidence as 
being “evidence, whether oral or in writing, the probative value of which depends upon 
the credibility of any person other than the person giving such evidence”. 

At common law, if the evidence of a statement by a non-witness is tendered for a 
purpose other than its testimonial value then the truth or otherwise is irrelevant and it 
is not dependent for its reception on the credibility of the asserter. It is not hearsay. 
The position under the Law of Evidence Amendment Act was found by the Court to be 
much the same. If it is not tendered for its testimonial value its probative value is not 
dependant on the credibility of any person other than the person giving such evidence. 
It is therefore not hearsay as defined in the Act. The purpose for which the evidence 
is tendered may still determine whether it is hearsay or not within the statutory 
definition. 

In an expropriation matter, where the issue concerns the determination of the quantum 
of compensation payable there is no lis between the parties and therefore no onus 
upon the plaintiff, and the function of the court is that of a “super valuer”. As such the 
court must place itself in the shoes of the notional informed seller and buyer. On that 
basis it must have regard to everything which such a seller and buyer would have 
experienced in the open market and all the information which would have been at their 
disposal. The court cannot itself go into the market to gather information, but it is part 
of the function of an expert valuer to do so and to found his opinion thereon. 

In order to fix compensation in terms of section 12(1) of the Act, with regard to section 
25 of the Constitution, the primary task of the court in the first instance is to determine 
the market value of the property. 

The Court was of the view that the impugned evidence in this case did not, in fact, 
constitute hearsay evidence. To the extent that it might have erred in that conclusion, 
it went on to consider the provisions of section 3(1) of the Law of Evidence Amendment 
Act. The section clothes a court with a discretion to allow hearsay evidence if it is of 
the opinion that such evidence should be admitted in the interests of justice. A factor 
which weighed heavily was the fact that such evidence had, prior to the promulgation 
of the Law of Evidence Amendment Act, been consistently admitted in matters relating 



to expropriation because it was considered to be material to arriving at a just 
conclusion as to the reasonable compensation payable under the Act. The Court 
therefore held that the evidence should also be admitted because the interests of 
justice required it. 

 
Biermann v Eastern Cape Development Corporation [2017] JOL 37733 (EL) 

Discovery of documents – Rule 35(3) notice – Compliance 

Rule 35(3) notice – Compliance 

The applicant had instituted action against the respondent for payment of various 
amounts allegedly due to him as a result of his erstwhile employment by the 
respondent. Essentially, the amounts claimed related to a settling-in allowance and 
reimbursement of transfer costs, as well as three performance rewards. 

The respondent denied that any expectation existed in terms of its policies, regarding 
payment of the settling-in allowance and reimbursement of transfer costs, and that it 
had properly discharged its obligations to the applicant in respect of the performance 
rewards. However, the applicant stated in response that the performance rewards had 
been incorrectly computed. 

In the present interlocutory application, the applicant sought the dismissal of the 
respondent’s defence. Prior to the application, the applicant had applied for discovery 
by the respondent of all documents relevant to the claims. Dissatisfied with the 
response, the applicant filed the present application. 

Held that a performance agreement set out in a supplement to the applicant’s 
employment contract governed the performance rewards. 

The respondent’s filing of a discovery affidavit in general terms without specific 
reference to the applicant’s rule 35(3) notice was inadequate. 

The purpose of discovery is to ensure that parties are aware of all the available 
documentary evidence before the trial commences. Parties are obliged to discover 
documents in their possession relating to any matter in question in the action. The 
“matter in question” is determined on the pleadings. 

Having regard to the submissions of the parties, the court found reasonable grounds 
for supposing that the respondent had relevant documents in its possession, which it 
had failed to discover. The respondent was accordingly directed to respond 
comprehensively to the applicant’s rule 35(3) notice, and to specifically address the 
matters highlighted in the court’s order. 

 
Merck Sharp Dohme Corporation and others v Cipla Agrimed (Pty) Ltd 
[2017] JOL 37737 (CP) 

Interim interdict – Requirements 

The first and second applicants were co-patentees of a South African patent, the 
revocation of which had been sought by the respondent. the respondent relied on 
grounds of lack of novelty and inventive step. The applicants subsequently claimed a 
final interdict against the respondent, preventing it from infringing five claims of the 
patent. While admitting the alleged infringement, the respondent relied on the 



defences of lack of novelty and inventive step. The court deciding on the revocation 
application found in respondent’s favour, on the basis that all the claims of the patent 
were anticipated in an earlier (1992) patent. However, on appeal, the Supreme Court 
of Appeal overturned that order and dismissed the revocation application. 

That led to the applicants bringing the present application in which it contended that 
the respondent no longer had a defence to the infringement action in light of the 
Supreme Court of Appeal order. 

Held that the respondent was not relying in any new material to support its case, but 
was holding over its claim that the patent was invalid for want of inventiveness. The 
court held that to allow that would be allowing the respondent to have the matter retried 
as if new evidence was brought to light. It would also result in piecemeal litigation, 
which was not desirable. 

The requirements for an interim interdict are a clear right, a well-grounded 
apprehension of irreparable harm if the interim relief is not granted, that the balance 
of convenience favours the granting of the relief, and the absence of a satisfactory 
alternative remedy. 

Finding that the applicant had satisfied all the above requirements, the Court granted 
the interdict in the infringement matter. 

 
Garlicke & Bousfield Inc v Battlemann [2017] JOL 37738 (KZD) 

Costs- Bill of costs –– Attorney and own client – Taxation – Review 

The respondent was a client of the applicant firm of attorneys, which had represented 
her in her divorce matter. The bill of costs in her matter was drawn on the attorney and 
own client scale. The bill was taxed and allowed by the Taxing Master in the amount 
of R3 141 636,21 The respondent applied for the review of the taxation, in terms of 
rule 48 of the Uniform Rules of Court. 

Held that the Taxing Master’s Report, ordinarily required by rule 48(2) was not to be 
found in the Court file. In the absence of the report, the respondent’s further 
submissions in response to the report were not properly before the Court. Additionally, 
the applicant’s submissions were filed out of time, with no application for condonation 
having been made. The said procedural flaws alone meant that the papers for the 
review of the taxation were not properly before the Court and the application had to be 
struck off. 

Secondly, the taxation and tariff fees for attorneys is guided by rule 70 of the Uniform 
Rules of Court and section 69 of the Attorneys Act 53 of 1979. The Taxing Master may 
tax party and party, or attorney and client bills. Excluded from the scope of taxation by 
the Taxing Master are bills drawn on the attorney and own client scale. As a result, the 
taxation by the taxing Master was set aside. 

 
 “AG” v “DG” [2017] JOL 37742 (GJ) 

 Plea-Rule 43 application – Plea – Res judicata – Requirements 

The applicant sought interim relief pending a divorce action. The application was 
another in a series of interlocutory applications brought by the applicant. The 
respondent’s main defence to the application was that the relief sought in the 



application had been adjudicated upon in a similar application prior to the present one, 
and the earlier application had been dismissed. The respondent’s defence was 
therefore one of res judicata. 

Held that a successful plea of res judicata requires for the same, or substantially the 
same, relief to have been sought in the earlier matter between the parties. From those 
documents which were placed before the Court, it was apparent that some of the 
claims relevant to the present application did not form part of the earlier application. 
Consequently, the respondent’s plea could not be sustained. 

Judgment was granted in applicant’s favour. 
 

Nel NO and others v Bank of Baroda [2017] JOL 37751 (KZD) 

Pleadings – Particulars of claim – Application for leave to amend – absence of such 
factual allegations 

Insolvency – Undue preferences – Dispositions by insolvent-. A wide meaning must 
be given to the word “disposition”. Essentially, a disposition of property includes every 
act by which an insolvent parts with an asset in his estate. 

As liquidators of a close corporation, the plaintiffs sought leave to amend their 
particulars of claim. The defendant opposed the proposed amendment on the basis 
that the plaintiffs’ claim was for the setting aside of a disposition in terms of the 
Insolvency Act 1936, that the proposed amended particulars of claim did not plead 
any facts from which it might be inferred that any asset of the insolvent was disposed 
of, alternatively any disposition was made by the insolvent to the defendant, 
alternatively do not plead any particulars from which it might be inferred that any 
disposition had been made (involving the defendant) which might be set aside in 
terms of the Insolvency Act, and accordingly that the amendment sought to introduce 
pleadings which were excipiable on the basis that they disclosed no cause of action, 
alternatively were vague and embarrassing. 

Held that a plaintiff must allege all the relevant facts in his particulars of claim. 
Conclusions of law should not be pleaded. Every pleading shall contain a clear and 
concise statement of the material facts upon which the pleader relies for his claim, 
defence or answer to any pleading, as the case may be, with sufficient particularity to 
enable the opposite party to reply thereto. A pleading must allege the facts that are 
required in order to disclose a cause of action or defence. A pleading that states 
conclusions and opinions instead of material facts, or that draws a conclusion 
without alleging the material facts which, if proved, would warrant that conclusion, is 
defective. 

Whether the proposed amendments would indeed be excipiable was to be 
determined by identifying the relevant material events emerging from the averments 
in the proposed amendments. At the heart of the plaintiffs’ claims was the existence 
of a disposition. A wide meaning must be given to the word “disposition”. Essentially, 
a disposition of property includes every act by which an insolvent parts with an asset 
in his estate. In order to found an action against a particular defendant, the 
disposition must have been made to the defendant or reached the defendant, in the 
sense of being received or the benefit thereof accruing to the defendant. 



In this case, there was no disposition to the defendant as alleged by the plaintiffs. In 
the absence of such factual allegations the conclusion pleaded by the plaintiffs was 
not justified and the proposed amendment, insofar as they related to a disposition 
without value or a voidable or undue preference lacked averments necessary to 
sustain a valid cause of action against the defendant. 

Next the court considered whether the plaintiffs’ averments relating to a collusive 
disposition suffered a similar fate. Common with the primary cause of action, the 
proposed amendment in that regard also relied on a disposition of the sum of 
R1 600 000 made to the defendant. section 31(1) however, does not require “a 
disposition” but merely “any transaction”. Again, the Court found that the proposed 
amendments dealing with a collusive disposition lacked particulars necessary to 
sustain a valid cause of action. 

The application for leave to amend was thus refused. 

 
Obose v Cape Law Society [2017] JOL 37753 (WCC) 

Attorneys – Misconduct – Striking from roll – Application or readmission 

In terms of section 15(3) of the Attorneys Act 53 of 1979, the applicant sought 
readmission and re-enrolment as an attorney, his having been struck from the roll in 
2008. The respondent opposed the application essentially on the basis that the 
applicant was not a fit and proper person to be readmitted to practise as an attorney. 

Held that section 15(3) of the Act provides that a court may re-admit and re-enrol as 
an attorney, any person previously struck off the roll if, in the discretion of the Court, 
such person is a fit and proper person to be readmitted and re-enrolled. 

The onus is on the person seeking re-admission to convince the Court on a balance 
of probabilities that there has been a genuine, complete and permanent reformation 
on his part; that the defect of character or attitude which led to his being judged not fit 
and proper no longer exists; and that, if he is readmitted, he will in future conduct 
himself as an honourable member of the profession and will be someone who can be 
trusted to carry out the duties of an attorney in a satisfactory way as far as members 
of the public are concerned. In considering whether the onus has been discharged, 
the court will have regard to the nature and degree of the conduct which resulted in 
the applicant’s removal from the roll and his explanation therefor; his actions in relation 
to proceedings to secure his removal from the roll; the lapse of time between his 
removal and his application for reinstatement; his activities after his removal; his 
expression of contrition and its genuineness; and his efforts at repairing the harm 
which his conduct has caused to others. 

There were two troubling aspects of the applicant’s conduct in this case. The first was 
his failure to disclose material facts to the Court, and the second was his lack of 
candour. He also appeared to lack judgment and insight. 

Setting out the misconduct of which the applicant was found guilty, and his 
explanations therefor, the Court was not satisfied that he was not a fit and proper 
person to be re-admitted to the roll of attorneys. 

The application was therefore dismissed. 
 



Skin Renewal CC v Brigit Filmer Spa & Skin (Pty) Ltd and others 
[2017] JOL 37755 (KZP) 

Pleadings – Application to strike out –must not expect the Court to wade through a 
mass of material 

Court order – Non-compliance – Contempt of court applications- practice exists in 
the High Court in terms of which proceedings are instituted by way of an application 

The applicant instituted two contempt applications seeking to hold the first to third 
respondents (the respondents) in contempt of various court orders. The respondents 
served an application in terms of rule 6(15) seeking to strike out certain portions in the 
various affidavits filed by the applicant in the contempt applications. 

The parties were embroiled in litigation which commenced when the applicant 
instituted proceedings to prevent its ejectment from premises it indicated it had a right 
to occupy by virtue of a lease agreement. The respondents instituted a counter 
application for the ejectment of the applicant. The issue in dispute in the main 
application and the counter application was the existence or otherwise of a lease 
agreement concluded between the applicant and the first respondent. 

Held that in bringing an application to strike out, the notice must indicate precisely 
which passages are being objected to and must briefly state the grounds for such 
objection. An applicant must direct the court and its opponent to the specific 
allegations objected to and must not expect the Court to wade through a mass of 
material in order to discover what matter is irrelevant and the grounds upon which it 
sought to have it struck out. In essence, the respondents in this matter sought to strike 
matters on the basis that it was argumentative, scandalous, vexatious, irrelevant, 
defamatory, intended to harass and annoy and was an opinion of the deponent. The 
Court granted the orders sought in this case. 

Despite the fact that wilful disobedience of a court order in civil proceedings constitutes 
a criminal offence, a practice exists in the High Court in terms of which proceedings 
are instituted by way of an application on notice of motion for committal of a respondent 
for contempt of court. A respondent can escape liability if he / she can show he 
was bona fide in his disobedience of such court order, that he genuinely, though 
mistakenly, believed he was entitled to commit the act or omission alleged to be in 
contempt of such court order. In deciding this, an element of reasonableness enters 
the arena specifically in relation to determining the absence of bona fides. There are 
degrees of reasonableness and the mere fact that such conduct was unreasonable is 
not tantamount to an absence of bona fides. It could not be found that there was wilful 
disobedience of the two court orders in question. 

The contempt applications were therefore dismissed. 

 
 

Fidelity Security Services (Pty) Ltd v Mogale City Local Municipality and others 
[2017] JOL 37652 (GJ) 

Court order – Review application – Granting of – Appeal – Interim operation of order 
– Section 18, Superior Courts Act 10 of 2013 



The applicant (Fidelity) sought the review and setting aside the first respondent 
municipality’s decision to appoint the second respondent (Sidas) to provide security 
services. The application was based on the municipality’s failure to meet the 
requirements of the Local Government: Municipal Finance Management Act 56 of 
2003, the Regulations promulgated in terms thereof, and its own Supply Chain 
Management Policy. The review application succeeded. 

Fidelity then applied in terms of section 18(1) and 18(3) of the Superior Courts Act 10 
of 2013 (the Act) for an order that notwithstanding any application for leave to appeal 
and/or appeal by the municipality against the order granted in the review application, 
and pending the outcome of any such appeal, paragraphs 2, 3 and 4 of that order 
remained in operation and were given effect to. When the present application was 
filed, the municipality had yet to file a notice of application for leave to appeal, and it 
only did so the day before the application was argued. Accordingly, a major portion of 
the argument focussed on the question of whether Fidelity should be non-suited 
because at the time that it launched this application, the municipality had not yet 
lodged its application for leave to appeal. 

Held that litigants are only required to have a complete cause of action before issuing 
proceedings in the context of substantive relief. It is not essential to have a complete 
cause of action before an application for procedural or interlocutory relief may be 
brought. Fidelity’s application for execution of the order in question was manifestly 
interlocutory and procedural in nature. It was therefore not essential for Fidelity to have 
a complete cause of action before launching the application. 

Section 18 of the Act deals with the suspension of a decision pending appeal. The 
municipality contended that on a proper interpretation of section 18, it is not competent 
for a successful litigant to bring an application to execute an order unless and until the 
opposing party has filed an application for leave to appeal that order. When 
interpreting a legislative provision, the starting point must always be the language of 
the provision, read in context and having regard to its purpose. There appeared to be 
nothing in the plain language of section 18 of the Act which indicated that an 
application to execute may only be launched once the application for leave to appeal 
has been lodged. The court held that on its plain meaning and purposively interpreted, 
section 18 does not require a notice of application for leave to appeal before an 
application to execute can be brought, provided the respondent has indicated its 
intention to do so. An applicant must show that there are exceptional circumstances 
that it will suffer irreparable harm if it does not obtain the order, and that the respondent 
will not suffer irreparable harm if it does. In addition the applicant must show urgency. 

In casu, a refusal to put into operation the order pending the determination of the 
application for leave to appeal or the appeal would result in its evaporation as it would 
never be brought into effect, and Fidelity would be left with no relief. That constituted 
exceptional circumstances that warranted putting the order into operation. 
 
Constantia Insurance Holdings (Pty) Ltd v Towsey and others 
[2017] JOL 37778 (GJ) 

Request for further particulars – Applicable principles- to prepare for trial may be 
requested 



Alleging that the defendants had breached their common law fiduciary duties and their 
duties in terms of section 76(2) of the Companies Act 71 of 2008, the plaintiff sought 
to have them declared delinquent directors as contemplated in section 162 of the Act. 

In terms of rule 21(2), the plaintiff requested further particulars from the defendants. 
Their refusal of some of the particulars led to the present application. 

Held that rule 21(2) provides that only such further particulars as are strictly necessary 
to enable the requester to prepare for trial may be requested. The defendants 
maintained that the plaintiff’s request was overbroad. The court accordingly 
considered the meaning of “strictly necessary”. It also distilled the following principles 
from case law. A party is not entitled to request particulars about its own case. the 
mere fact that the particulars sought constitute evidence does not disqualify it from 
disclosure, provided only they are strictly necessary to enable the requester to prepare 
for trial. The requester is entitled to know what positive case the other party will 
advance at the trial. Where the respondent has not advanced a positive case, but has 
instead simply denied an assertion of the requester, the requester is not entitled to ask 
the respondent for particulars of that denial. 

Applying those principles to the present case, the Court set out the particulars that 
ought to be furnished. 

 
Member of the Executive Council for Health and Social Development of the 
Gauteng Provincial Government v Mathebula, Agreement obo Mathebula and 
others [2017] JOL 37809 (GJ) 

Rescission-Consent order – Application for rescission – Alleged absence of authority 
to settle claim 

In July 2012, the first respondent issued summons against the applicant claiming 
damages on behalf of her minor child in an amount of R4 982 625, alleging that as a 
result of negligence on the part of the applicant’s employees at a State hospital, the 
child sustained severe brain damage, cerebral palsy, mental retardation and epilepsy. 
The applicant disavowed liability on the ground that the child’s condition was a result 
of negligence on the part of the first respondent who had failed to obtain any anti-natal 
treatment until she was about eight months’ pregnant. 

After the first part of the trial, the applicant was held to be 100% liable for the first 
respondent’s proven damages. After delivery of the judgment the first respondent 
amended her particulars of claim so as to increase the quantum of damages to 
R42 047 182,70. The amount was reduced during settlement discussions, and at the 
end of the said discussions, a draft order was drawn up and was subsequently made 
an order of court. 

The applicant alleges that the second respondent settled the quantum of damages 
contrary to instructions. Rescission of the order was therefore sought. The rescission 
application was based on rule 42 and the common law grounds of rescission. 

Held that rule 42 provides that a court may, in addition to any other powers it may 
have, mero motu or upon the application of any party affected, rescind or vary an order 
or judgment erroneously sought or erroneously granted in the absence of any party 
affected thereby; an order or judgment in which there is an ambiguity or a patent error 
or omission, but only to the extent of such ambiguity, error or omission; or an order or 



judgment as the result of a mistake common to the parties. A judgment or order may 
be set aside at common law on any of the grounds on which restitutio in 
integrum would be granted such as fraud, justus error or some other just cause. A 
judgment entered into by consent may be set aside where there is an absence of a 
valid agreement to support the judgment. A consent judgment depends for its 
existence upon the validity of the underlying agreement. Such judgment may be 
assailed when it is shown that through fraud, error or some other cause true consent 
between the parties was vitiated. The absence of authority on the part of an attorney 
to settle or compromise a claim has also been held to be a sufficient ground to entitle 
a client to restitutio in integrum. 

The central issue to be decided in the present case was whether the State Attorney 
had actual or apparent authority to conclude the agreement of settlement which led to 
the consent order. The Court held that by appointing the State Attorney to represent it 
in resisting the first respondent’s claim, the applicant represented that the State 
Attorney had the authority to settle the claim. There was no intimation to the first 
respondent’s legal representatives that the settlement reached was against the 
express instructions of the applicant and they therefore must reasonably have believed 
that the State Attorney and counsel had the requisite authority to settle the claim. The 
applicant was accordingly bound to the settlement agreement on the basis of the State 
Attorney’s apparent authority. The settlement which underlay the court order was thus 
validly concluded and the applicant could not obtain a rescission of the court order. 

The application was dismissed with costs. 
 
 

Smit v Minister of Safety and Security for South Africa [2017] JOL 37756 (ECP) 

 Costs-Reserved costs – Liability for – Interest 

An altercation between the plaintiff and police officers in a bar led to the plaintiff later 
being ambushed and assaulted by the police. The plaintiff suffered severe injuries 
including the loss of sight in one eye. The Court found that the defendant was liable to 
pay to plaintiff such damages as he might thereafter succeed in proving he had 
suffered in consequence of the assault upon him. The Court was subsequently 
informed that the quantum of damages had been settled. Two issues remained for the 
Court’s determination, namely previously reserved costs and the issue relating to 
interest. 

Held on the issue of reserved costs that it was entirely reasonable for the defendant, 
upon receipt of the incident report and the proposed amendment, to have required 
plaintiff to be examined by his own medical expert and a postponement of the trial was 
accordingly inevitable. The plaintiff therefore had to bear the wasted costs occasioned 
by the postponement of the trial. 

The parties could not agree on the date from which interest on plaintiff’s damages 
should run. The Court held that each case must obviously be decided on its own facts 
and circumstances. Noting that the plaintiff suffered no loss which required that as a 
matter of justice he be compensated by an order that interest should run from date of 
service of the summons, the Court held that interest on his damages should be ordered 
to run from the date of acceptance by plaintiff of defendant’s offer of settlement. 

 



Nash and another v Mostert and others [2017] JOL 37696 (GP) 

Attorneys’ profession – Billing of fees – Contingency fees agreements – General 
prohibition – Effect of prohibition on remuneration agreement – Curator of pension 
fund – Remuneration in the form of commission payable on contingency basis – 
Agreement required to be in accordance with norms of attorneys profession – 
remuneration agreement rendered unlawful and invalid 

The second respondent (Mostert) was the curator of the third respondent, a pension 
fund. In terms of an agreement between the curator and the sixth respondent (“the 
FSB”) provision was made for the remuneration of the curator. Other than for the 
pension fund (which remained neutral), the remaining respondents contended that the 
remuneration agreement was valid, while the applicants contended that it was not. 

The background facts were as follows. in 1995, a large amount of money was stolen 
from the fund. The participating employer in the fund at the time was the second 
applicant (“Midmacor”), which was a company controlled by the first applicant (Nash). 

Mostert alleged that Nash stole R36 million from the fund, while Nash disputed the 
allegation. The effect of the theft from the fund was that it was left with no assets under 
its control. In terms of the Financial Institutions (Protection of Funds) Act 28 of 2001, 
the FSB was empowered to act to remedy such a situation. Exercising such powers, 
the FSB applied to court to provisionally place the fund under curatorship and 
appointing Mostert as curator. The relief sought was granted. The order which was 
granted provided for periodical remuneration of the curator “in accordance with the 
norms of the attorneys profession” from the assets owned by the fund. In the present 
application, the applicants sought to set aside the remuneration agreement, and to 
have the curator repay all money received as a result of such agreement. The basis 
of the application was the contention that on a proper interpretation of the phrase “in 
accordance with the norms of the attorneys profession”, Mostert and the FSB were 
limited to contracting to the curator’s remuneration on the same basis as members of 
the attorneys’ profession were entitled to charge fees. In terms of the remuneration 
agreement, Mostert would instruct his law firm to do all the administrative work for a 
total contingency fee of 33,3%. 

The respondents raised certain preliminary objections to the application. The first was 
that the application should not be entertained as Nash did not have clean hands. The 
second challenge was to the standing of the applicants. Finally, the respondents raised 
the question of whether the application should have invoked the provisions of 
the Promotion of Administrative Justice Act 3 of 2000 (“the Promotion of Administrative 
Justice Act”) in bringing their application, in which case, the court would have to 
consider whether the delay in bringing the application should be condoned by 
extending the applicable time period. 

Held in respect of the clean hands issue that the complaint of the applicants related 
to the remuneration of a public bearer exercising public power. The exercise of public 
power is a constitutional matter. On the basis that vindicating the Constitution is a 
value to which the court must attach great weight, the court declined to allow any 
proper motive on the part of Nash to obstruct the ventilation of the issues. 

In respect of the second preliminary issue, the Court confirmed that the applicants had 
established their standing in the matter, as member and principal employer of the fund 
and on the final point, the court held that the applicants were not subject to the 



constraints of the Promotion of Administrative Justice Act, eliminating the need to 
consider the question of delay. 

The Court then turned to the main issue of the validity of the remuneration agreement. 

It was confirmed that the character of the curator’s remuneration was to be agreed in 
accordance of the norms of the attorneys’ profession. Setting out the position in 
respect of the legality of contingency fee agreements, the Court held that such 
agreements in relation to non-litigious work are against public policy for the same 
reasons as apply to their lawfulness in respect of litigious work. The critical phrase in 
this dispute confined the FSB and Mostert to concluding an agreement according with 
the norms of the attorneys’ profession. The applicable norm in the profession was a 
general prohibition on contingency fee agreements. 

The remuneration agreement was thus unlawful and invalid. 
 

Fisher v Natal Rubber Compounders (Pty) Limited [2016] JOL 35570 (SCA)  

Prescription-Cession of claim – Claim ceded after litis contestatio and substitution of 
cessionary – Defence of prescription- It would be absurd to hold that the effect of a 
substitution was to create a defence of prescription where none previously existed. 

The appellant had stood surety for a company in respect of goods sold and delivered 
to that company in November 2010. The company was then liquidated, and summons 
was served on the appellant by the seller of the goods. On 7 January 2011, the 
appellant filed his plea on the merits and pleadings were closed. On 22 October 2013, 
the seller ceded to the respondent its right, title and interest in and to the claims in 
relation to its right of action. In December 2010, the respondent was substituted as 
plaintiff in the action, through an amendment of the summons and particulars of claim. 
On 22 January 2014, the appellant amended his plea in response to the amended 
particulars of claim by raising a special plea, contending that, upon cession to the 
respondent after its substitution as the plaintiff, the original seller’s interruption of 
prescription against the appellant had lapsed and the claim had been extinguished by 
prescription in terms of sections 15(2) and (6) of the Prescription Act 68 of 1969. 

The appeal turned on whether the substitution of the respondent for the seller 
amounted to the institution of fresh proceedings, so that the interruption of prescription 
in terms of section 15(2), effected by the seller’s service of the summons, ceased to 
be effective. That involved the submission that the respondent’s action against the 
appellant only commenced when it was substituted as plaintiff. The appellant’s 
argument was that the effect of the cession was to substitute the respondent for the 
original plaintiff as creditor. When the order for substitution was made the original 
plaintiff ceased to pursue the claim and the respondent pursued it in its own name and 
in its own right. Effectively that was a fresh action commenced by the notice of 
amendment. As the original plaintiff did not prosecute its claim to final judgment the 
interruption of prescription effected by the service of summons fell away. By the time 
the respondent was substituted more than three years had elapsed since the claim 
arose. Accordingly, it was argued, the claim had prescribed. 

The respondent’s counter-argument was that prescription was properly interrupted in 
terms of section 15(2) by service of the original summons and the substitution of the 
respondent was purely procedural and after substitution it continued to pursue the 
same claim under the same process. Its substitution did not involve the 



commencement of a fresh action but the continuation of existing proceedings in 
respect of the same debt. 

Held that if the original plaintiff had simply continued to pursue the action in its own 
name, the point of prescription would not have arisen. But in those circumstances the 
claim would still have been pursued for the benefit of the respondent, albeit the named 
plaintiff remained the original one. It would be absurd to hold that the effect of a 
substitution was to create a defence of prescription where none previously existed. 
The process under which the debt was being pursued remained the same throughout. 

The special plea was therefore without merit and the appeal was dismissed. 
 
Sarpong v Ahmad [2017] JOL 37788 (ECM) 

Eviction application – Locus standi 

The appellant applied in the court below, for the eviction of the respondent from certain 
premises. The claim was based on a written lease agreement between the appellant 
and the first respondent which was allegedly breached by the first respondent. That 
led to an application to intervene by the second respondent, and a joinder application 
in respect of the third and fourth respondents. 

The question of the applicant's locus standi was, after all the papers had been filed, 
argued before the magistrate on behalf of the second, third and fourth respondents as 
a point in limine. After hearing argument, the magistrate ruled that the applicant had 
not established the existence of the verbal lease on a preponderance of probabilities 
and that accordingly the substratum of his claim, being the verbal lease with the owner 
of the property, had fallen away. He thus concluded that the applicant had no right to 
sue for the eviction of either the first or second respondents. 

Held that the onus of proof of the disputed issue rested on the applicant. At best for 
the applicant, he should have sought a referral to oral evidence on the question as to 
whether or not he had concluded the oral lease referred to by the respondents. The 
magistrate’s conclusions were found to be correct, and the appeal was dismissed. 

 
Midsouth Distributors (Pty) Limited v Anfoto Processing Laboratory CC and 
another [2017] JOL 37792 (ECP) 

Pleadings – Confinement to- Claims for payment – Contractual relationship –define 
issues 

In March 2012, the plaintiff and first defendant (hereinafter referred to as “the 
defendant”) entered into an instalment sale agreement. In the present action, the 
plaintiff sought payment in respect of two claims. The first was based on the 
defendant’s breach of the sale agreement, and represented the balance allegedly 
outstanding. The second claim arose from the defendant’s alleged breach of an oral 
agreement to repay the plaintiff for consumables supplied to it. 

Held that the adjudication of the claims had to be preceded by a restatement of the 
principles applicable to pleadings. The object of pleading is to define the issues; and 
parties will be kept strictly to their pleas where any departure would cause prejudice 
or would prevent full enquiry. Within those limits the court has a wide discretion. In 



respect of the first claim, based on the defendant’s breach of the sale agreement, the 
plaintiff failed to establish a cause of action on the pleadings. 

Regarding the second claim, in the absence of evidence, computation of the amount 
which might allegedly be due was rendered impossible. In order to succeed the plaintiff 
was required to establish the quantum of its claim, and, when it failed to do so, it had 
to be non-suited. 

Both claims were thus dismissed with costs. 
 

Potpale Investments (Pty) Limited v Mkhize [2017] JOL 37793 (KZP) 

Default judgment – Rule 35 notice – Effect of- The rules in question nowhere say that 
delivery of a notice in terms of rule 35(12) or (14) suspends the period referred to in 
rule 26 

In terms of a credit agreement, the plaintiff had sold a vehicle to the defendant. The 
plaintiff retained ownership of the vehicle and the defendant was obliged to pay 
instalments and to procure and keep in place insurance against the loss of or damage 
to the vehicle. The defendant entered an appearance to defend, which prompted an 
application for summary judgment. An opposing affidavit was delivered, in which the 
defendant took the point that a quotation, annexed to the particulars of claim, made 
reference to five documents which were not annexed. It was averred that the plaintiff 
was not entitled to any relief without disclosing those documents and pleading those 
relevant terms and conditions and the particulars of claim were vague and 
embarrassing. 

On the date of hearing of the summary judgment application, a consent order was 
taken in which summary judgment was refused, the defendant was granted leave to 
defend and the costs of the application were reserved. After having been given leave 
to defend, the defendant failed to deliver a plea within the specified time. Accordingly, 
the plaintiff delivered a notice under rule 26 requiring the defendant to deliver a plea 
within five days, failing which he would be ipso facto barred from pleading. Instead, 
the defendant delivered a notice in terms of rule 35(12) and 35(14) (the rule 35 notice) 
requiring the plaintiff to make available for inspection and copying the five documents 
mentioned in the affidavit opposing summary judgment. The period of 5 days in the 
rule 26 notice elapsed without the defendant having delivered a plea, and the plaintiff 
applied for default judgment under rule 31(5). In response, the defendant delivered a 
document headed “Defendant’s Notice in Terms of Uniform Rules 30 and 30A” 
averring that the plaintiff’s notice in terms of rule 31(5) constituted an irregular step. 
The plaintiff set down the application for default judgment, and the defendant applied 
for plaintiff’s notice in terms of rule 31(5) to be set aside. In the present application, 
the defendant sought to set aside the application for default judgment as an irregular 
step, and to compel compliance with the rule 35 notice. He contended that the delivery 
of the rule 35 notice suspended the time period given in the rule 26 notice until such 
time as the documents sought were made available for inspection and copying. 

Held that if the relief sought in the interlocutory application was granted, the default 
judgment application could not succeed since that would necessitate a finding that the 
defendant was not barred from delivering a plea. The critical question was whether the 
delivery of the rule 35 notice suspended the five-day period given in the rule 26 notice 
in which to deliver a plea. The rules in question nowhere say that delivery of a notice 



in terms of rule 35(12) or (14) suspends the period referred to in rule 26 or any other 
rule. There are sanctions attaching to non-compliance with some parts of rule 35. 
Since the defendant did not plead or apply to extend the period in which to do so, he 
was ipso facto barred. There was therefore no basis for contending that setting down 
the application for default judgment amounted to an irregular step. The interlocutory 
application had to be dismissed. 

The application for default judgment was made to the registrar, and was thus not 
properly before the Court and had to be struck from the roll. 

 
Rautenbach v Rautenbach [2017] JOL 37794 (FB) 

Contempt of court application- Divorce order – Non-compliance  

The parties herein had previously been married. Their marriage was terminated by a 
decree of divorce which incorporated a deed of settlement entered into by them. The 
deed of settlement required the respondent to pay maintenance in respect of the four 
minor children born of the marriage; to deliver a vehicle to the applicant; to pay the 
applicant a cash settlement and to settle arrear maintenance. 

The applicant alleged that the respondent had failed to honour any of the terms of the 
deed of settlement. The respondent pointed out that he had complied with some of the 
obligations, and that his failure to pay all that was due was because of his dire financial 
circumstances. 

Held that the Court had to decide whether the respondent was guilty of contempt of 
court. Contempt of court has been described as the deliberate, intentional 
disobedience of an order granted by a court of competent jurisdiction. The Court 
accepted that the respondent had made the best efforts to honour the court order. The 
explanations tendered by him and the evidence he has advanced in support thereof 
were sufficient to discharge the evidential burden on him relating to wilfulness 
and mala fides. 

The application was dismissed with costs. 
 
Tyjaderlin Properties CC v Malan and another [2017] JOL 37877 (FB)  

Spoliation-Mandament van spolie – Requirements 

The applicant was a close corporation which owned two properties. The first 
respondent a director of the second respondent, which was a company that conducted 
a resort and caravan park on property near that of the applicant. The applicant’s 
properties were separated from the Vaal Dam by the property on which the second 
respondent operated its resort. 

Alleging that it and its members and the general public were entitled to access insofar 
as a servitude of right of way in terms of a notarial deed of servitude was registered 
over the respondents’ property, the applicant relied on the mandament van spolie in 
order for its undisturbed access to the Vaal Dam through a motor gate situated on the 
border of the respondents’ property. it was alleged that the applicant and some of its 
members had enjoyed undisturbed access over the respondents’ property until the 
first respondent locked and blocked the motor gate. 



Held that in order to succeed with the mandament van spolie an applicant must allege 
and prove that he was in peaceful and undistubed possession of the object; and that 
he was deprived of possession unlawfully. The right to the use of a road or access 
path qualifies for purposes of possession. Exclusive possession is not a requirement 
and it is not necessary that the road or path is used daily. 

The issue to be considered was whether the applicant had made out a proper case in 
order to succeed with the mandament van spolie. The Court pointed out that the 
applicant had incorrectly relied on a servitude of right of way. However, it had to be 
established whether, notwithstanding such wrong allegation, a case had been made 
out for the rule nisi to be confirmed. 

The first respondent version that he did not lock the gate or caused it to be locked was 
rejected as far-fetched and untenable. He made several concessions in support of the 
applicant’s case, but also made numerous bare denials. Where there were factual 
disputes, save for the existence of the servitude, the Court was satisfied that the first 
respondent’s version should not be accepted. It was concluded that the applicant had 
made out a proper case for the relief claimed and that the rule nisi should be 
confirmed. 

Finally, the Court addressed the applicant’s reliance on a servitude of right of way that, 
unknown to the presiding judge did not exist. That serious misstatement of the true 
position did not comply with the obligation of observing utmost good faith expected 
when orders are sought ex parte. Although it could not be found that it was done with 
a fraudulent motive or mala fide, a culpable remissness was apparent. The Court 
accordingly ruled that the applicant should only be entitled to 50% of its party and party 
costs. 

Moraitis Investments (Pty) Ltd v Montic Dairy (Pty) Ltd (799/2016) [2017] ZASCA 
54 (18 May 2017) 

Rescission-Settlement agreement – order of court – grounds for rescinding order – 
lack of authority to conclude settlement agreement – failure to prove lack of authority 
– ss 75, 112 and 115 of the Companies Act 71 of 2008 – principle of unanimous 
assent  

 
Moraitis Investments and the Moraitis Trust entered into a settlement agreement 
relating to widespread litigation in Gauteng involving a number of companies and a 
business relationship between Mr Apostolos Moraitis and Mr Karl Kebert spanning 
some thirty years. After the agreement had been concluded it was made an order of 
court. When it came to the implementation of the agreement both Moraitis Investments 
and the Moraitis Trust contended that Mr Moraitis had not been authorised by them to 
conclude the agreement and they sought an order setting aside both the agreement 
and the court order. 
The SCA held that a judgment may only be set aside in limited circumstances, but that 
if it had been granted in the mistaken belief that one of the parties had consented to it 
that was a ground for setting it aside. However, it was for Moraitis Investments and the 
Moraitis Trust to prove that Mr Moraitis lacked the necessary authority and they failed 
to do so. Accordingly the appeal was dismissed.  

 



Saamwerk Soutwerke (Pty) Ltd v Minister of Mineral Resources (1098/2015 & 
206/2016) [2017] ZASCA 56 (19 May 2017) 
Appeal-test for receiving further evidence on appeal: no reasonably sufficient 
explanation for failure to present evidence in trial court: proposed evidence disputed 
on substantial grounds and not weighty or material. 

Prescription: previous proceedings not a step in the enforcement of payment of the 
same debt: part of claim for payment of damages arising from continuous wrong 
prescribed. 

Delict: claim for damages consisting of pure economic loss: claim against first 
respondent based on negligent administrative omissions: omissions not wrongful: 
claim correctly dismissed: claim against second respondent based on fraud: 
circumstances justified overturning of trial court’s findings of credibility: fraud 
established on balance of probabilities: second respondent declared liable. 

 

On 7 June 2011, the first respondent in this appeal, the Minister of Mineral Resources 
(the Minister), issued a mining right in terms of s 23(1) of the Mineral and Petroleum 
Resources Development Act 28 of 2002 in favour of the appellant, Saamwerk 
Soutwerke (Pty) Ltd (Saamwerk). The mining right authorised Saamwerk to mine salt 
on the property known as Portion 146, a portion of Portion 58 of the farm Kalahari-
Wes no 251 (Vrysoutpan). On that date, however, the second respondent, SA 
Soutwerke (Pty) Ltd (SA Soutwerke), had been in possession of Vrysoutpan for many 
years. SA Soutwerke vacated Vrysoutpan on 25 June 2011. 
 
In an action instituted in the Northern Cape Division of the High Court, Kimberley, 
Saamwerk claimed payment of damages from the Minister and SA Soutwerke. 
Saamwerk maintained that it had been prevented from mining salt at Vrysoutpan from 
1 January 2007 to 25 June 2011 by the unlawful conduct of the Minister and of SA 
Soutwerke. Saamwerk alleged that it had been so prevented by SA Soutwerke’s 
reliance on a forged mining permit in respect of Vrysoutpan, as well as the Minister’s 
failure to issue its mining right during December 2006 and to prevent SA Soutwerke 
from mining at Vrysoutpan after 1 January 2007. 
 
The high court ordered that the issues in respect of the quantum of damages stand 
over for later determination. At the conclusion of the trial, the high court dismissed 
Saamwerk’s claims. It, however, granted leave to Saamwerk to appeal to the Supreme 
Court of Appeal (SCA) in respect of the claim against the Minister. The SCA 
subsequently granted leave to Saamwerk to appeal to it in respect of the claim against 
SA Soutwerke. The central issues in the appeal before the SCA were whether 
Saamwerk had proved fraudulent conduct from the part of SA Soutwerke and 
wrongfulness on the part of the Minister. 
 
On 19 May 2017 the SCA dismissed the appeal in respect of the claim against the 
Minister. The SCA held that the conduct of the Minister’s department (the Department) 
relied upon, were administrative omissions, and that on a judicial evaluation of the 
relevant considerations of public and legal policy, the omissions were not wrongful. 



The SCA held that the principal policy consideration was that during most of the period 
in question, the validity of the mining permit relied upon by SA Soutwerke was the 
subject of earlier proceedings instituted in the high court and that the Department could 
not be criticised for not issuing the mining right to Saamwerk whilst that litigation was 
pending. 
 
The SCA analysed the evidence and concluded that the probabilities are 
overwhelming that SA Soutwerke, with assistance from within the Department, was 
complicit in forging the mining permit that SA Soutwerke relied upon and that SA 
Soutwerke’s reliance on the forged permit was fraudulent. The SCA thus held that 
save in respect of the period prior to 6 September 2008, which part of Saamwerk’s 
claim against SA Soutwerke had prescribed, SA Soutwerke was liable to Saamwerk 
for payment of damages suffered as a result of being unable to mine salt at 
Vrysoutpan. The quantum of the damages is to be determined by the high court. 
 

Snyman v Van Tonder (16402/2016) [2017] ZAWCHC 60 (24 May 2017) 

Exception to the plaintiff’s particulars of claim-‘constitutional damages’-vague-upheld 

 

The defendant has noted an exception to the plaintiff’s particulars of claim on the 
bases that they failed to make out a cause of action, alternatively, that they are 
vague and embarrassing. 

The pleaded claim is one for ‘constitutional damages’ and purports, according to its 
tenor, to be founded directly on the Constitution.  Notably, it is not one for 
compensation in respect of pecuniary loss or financial harm alleged to have been 
suffered, as could be pleaded under the Aquilian action; nor has it been framed as a 
claim for damages for an injuria.  Insofar as it lends itself to characterisation, the 
claim appears instead to be for a solatium in respect the alleged infringement by the 
defendant of certain of the plaintiff’s basic rights. 

As a result of all the matters aforesaid, the plaintiff therefore claims for constitutional 
damages based inter alia on the following grounds: 

5.1 Violation of his right to own property. 

5.2 Violation of his right to proper legal due process. 

5.3 Violation of his right to privacy. 

5.4 Violation of his right to dignity. 

5.5 Violation of his right to justice. 

5.6 Violation of his right to equal treatment and not to be abused, harassed or ill-
treated. 

5.7 Violation or threatened violation of his right to life. 

Court order:  

 (a) The defendant’s exception to the plaintiff’s particulars of claim is upheld with 
costs. 



(b) The plaintiff is hereby afforded an opportunity to give notice in terms of rule 28 of 
the Uniform Rules within 20 days of the date of this order of his intention to amend his 
particulars of claim. 

(c) In the event of the plaintiff failing to give notice as permitted in terms of paragraph 
(b) of this order within the period therein provided, the action shall thereupon, ipso 
facto, be deemed to have been dismissed with costs. 

  

MandG Centre for Investigative Journalism NPC and Another v Minister of 
Defence and Military Veterans and Another (33729/15) [2017] ZAGPPHC 195 (17 
May 2017) 

Costs - punitive scale – attorney and client – general principles restated - application 
in terms of PAIA – respondents conceding the application after four years – no 
explanation for the inordinate delay – costs of the application conceded – scale of 
such costs in dispute – what factors to consider in the context of PAIA. 

  

This judgment is about the scale of costs for which the first and second respondents 
are liable following their concession of the relief sought against them by the first and 
second applicants. The respondents have also conceded their liability to pay the 
applicants' costs, but only as between party-and-party. The applicants, on the other 
hand, persist with their initial prayer for the respondents to pay the costs on a scale 
of attorney-and-client. On 11 May 2017 when the matter was mentioned, counsel for 
the parties confirmed the concession referred to above. They argued the scale at 
which the respondents have to pay the costs. I made an order in terms of 
paragraphs 1, 2 and 3 of the notice of motion and reserved the scale of costs. 

[15] In my view, the above remarks are most apposite. The applicants were given all 
sorts of explanations why the requested information could not be furnished 
timeously, and each time only after enquiry and prompting from the applicants. When 
eventually the request was substantively addressed, there was nothing in the 
response which suggested that the reason for the refusal to furnish the information 
could not have been made earlier. The applicants had to resort to litigation to 
exercise their rights. The respondents opposed the application, and only on the eve 
of the hearing, they withdrew their opposition to the application. As stated earlier, no 
reasons were furnished for this about-turn. This is after four years of a simple 
request which, ordinarily, and in the scheme of PAIA, should have taken a few 
months, at most, to dispose of. There could well be a plausible reason for the 
respondents' change of heart. But in the absence of an explanation, one can only 
assume that it was based on the realisation of the futility of its opposition to the 
application. The litigation was totally unnecessary, and should have been avoided by 
the respondents taking a pro-active approach to the applicants' request, instead of 
the supine one they adopted. 

[16] The request, it must be borne in mind, was made approximately thirteen days 
after the landing of the Gupta chartered airline at the Waterkloof Airforce Base. That 
matter, a very controversial one indeed, had generated considerable public interest - 
the landing itself, and how government, in particular the Ministry of Defence, 
responded to it. Therefore, when the information was sought at that time, the 



controversy generated by it was still very much in the public space. Now, four years 
later, as Mr Bud/ender, counsel for the applicants put it, 'the delay means that the 
information has lost a considerable amount of currency.' 

[17] Given all the above considerations, and in particular the conduct of the 
respondents, and the fact that the applicants conduct investigative journal ism, which 
is pivotal to a vibrant democracy, a punitive costs order is warranted. Such costs 
should include the employment of two counsel, which I am of the view, was prudent, 
given the nature of issues involved. 

[18] In the result, in addition to the order made on 11 May 2017, I make the following 
order: 

1. The costs payable by the first and second respondents, as ordered on 11 
May 2017, shall be paid on a scale as between attorney-and-client. 

  

Desmarais v De Villiers (40271/16) [2017] ZAGPPHC 184 (19 May 2017) 

Exception to the plaintiff's amended particulars of claim - vague and embarrassing 

The defendant filed an exception to the plaintiff's amended particulars of claim as 
lacking averments which are necessary to sustain a valid cause of action, 
alternatively as being vague and embarrassing on five grounds. The first and fourth 
grounds were not proceeded with during argument. I will accordingly only deal with 
the second, third and fifth grounds of exception. 

 

[13] Although the exception was framed on the basis that the plaintiff's amended 
particulars of claim did not disclose a cause of action, alternatively that they were 
vague and embarrassing, defendant's counsel ultimately only sought an order that 
they are vague and embarrassing on the grounds relied upon. For the reasons set 
out above, I agree that the plaintiff's amended particulars of claim are vague · and 
embarrassing on those grounds. 

[14] I accordingly make the following order: 

1. The defendant's second exception (save for the reference to Rule 18(6) 
therein), third exception and fifth exception that the plaintiff's amended 
particulars of claim are vague and embarrassing, are upheld with costs. 

2. Leave is granted to the plaintiff to amend his particulars of claim within 10 
days of the date of this order. 

Dimension Data (Pty) Ltd v Minister of International Relations and Cooperation 
(99014/2015) [2017] ZAGPPHC 190 (22 May 2017) 

Exception that the plaintiff's particulars of claim- lack the averments necessary to 
sustain a cause of action  

This is an exception. The plaintiff, Dimension Data (Pty) Ltd (Dimension Data) has 
instituted a contractual action in this court against the defendant (the Minister) for 
payment of a sum total of R15 704 122.70 based on three claims in its amended 



particulars of claim ('A', 'B' and 'C'). The Minister, who is the executive authority of 
the Department of International Relations and Cooperation (the department) excepts 
to Dimension Data's amended particulars of claim on various grounds, which I shall 
fully refer to later. The exception is opposed by Dimension Data. 

  

 [20] I do not agree with the argument advanced on behalf of the Minister. Clause 23 
of the agreement concerns agreements which are 'at variance with any of the terms' 
of the agreement. Clause S expressly gives the parties the right to extend the 
agreement by mutual consent. It does not prescribe the form of extension. In 
particular, it does not say that the extension has to be in writing and signed by the 
parties. The extension is not an 'amendment' envisaged in the non-variation 
provisions of clause 23. I therefore conclude that the extension does not offend that 
clause. 

 [26] To sum up, the Minister's exception fails in its main argument on clause 23 and 
on two of its grounds of exception. She has been successful in one. This must be 
reflected in the costs order. I am of the view that the Minister should be liable for two-
thirds of Dimension Data's costs. 

[27] In the result the following order is made: 

1. The defendant's exception that the plaintiff's particulars of claim lack the 
averments necessary to sustain a cause of action based on clause 23 of the 
service level agreement, is dismissed; 

2. The defendant's exception in respect of claims 'A' and 'B' of the plaintiff s 
particulars of claim is dismissed; 

3. The defendant's exception in respect of claim 'C' of the plaintiff s particulars 
of claim is upheld. The plaintiff is granted leave to give notice, if any, of its 
intention to amend claim 'C' of its particulars of claim, within 15 days of the 
granting of this order. 

4. The defendant is ordered to pay two-thirds of the plaintiff s costs, including 
the costs of two counsel where such were employed. 

Nissan South Africa (Pty) Ltd v Praxis Financial Services (Pty) Ltd; In re: 
Praxis Financial Services (Pty) Ltd v Nissan South Africa (7151/2016) [2017] 
ZAGPPHC 209 (25 May 2017) 

Plea- amendment of plea - plaintiff objecting to amendment on the basis that it would 
render plea excipiable - principles to consider. 

 [17] Thus, in the present case, Praxis bears the duty to persuade the court that 
upon every interpretation the Nissan-Maisto agreement can reasonably bear, no 
defence is disclosed. Having regard to the divergent interpretational glosses placed 
on the relevant clauses of the agreement by the parties, the question should arise: is 
it appropriate at this stage to determine that on every possible interpretation the 
agreement can bear, no defence is disclosed? I do not think so. If anything, Nissan's 
contention that clause 6.1 of the agreement does not create an obligation for it to 
issue a purchaser order for every repair work, seems plausible to me. 



[20] There are two further considerations which fortify my conclusion. First, it is not 
clear that Praxis' exception would have the effect of disposing of the case in whole or 
in part. In Miller & Others v Bellville Municipality 1971 (4) SA 544 (C) at 546D it was 
held that an exception founded upon the contention that a plea lacks the avennents 
necessary to sustain a defence is designed to obtain a decision on a point of law 
which will dispose of the case in whole or in part. If it is not to have that effect the 
exception should not be entertained. In the present case, it should be borne in mind 
that Nissan denies the oral agreement alleged by Praxis in its particulars of claim to 
have been concluded between Maisto and Nissan. On this basis alone, even if the 
exception is upheld, Praxis still has to prove the alleged oral agreement. As a result, 
the exception would not dispose of the case in whole or in part. 

 [22] Praxis is in a far worse situation than the plaintiff in Momentum. It has not even 
referred to the agreement in its particulars of claim. It has failed in its exception. 

[23] There remains the issue of costs. Nissan is entitled to the costs of the 
application. Both parties employed two counsel, which I deem prudent in light of the 
importance of the matter to both of them, especially in view of the quantum of Praxis' 
claim. 

[24] In the result the following order is made: 

1. The defendant is granted leave to amend its plea in accordance with 
annexure 'X' to the notice of motion. 

2. The plaintiff is ordered to pay the defendant's costs, including costs 
attendant upon employment of two counsel. 

  

Standard Bank of South Africa Limited v Davenport NO and others 
[2017] JOL 37795 (ECG) 

National Credit Act 34 of 2005 – Proof of delivery- Claims for payment – Delivery of 
notices – Section 129 – 

The plaintiff was a bank which instituted action against the defendants, seeking 
judgment in respect of three claims. The first and second defendants were cited as 
trustees of a trust (the Estate Trust), and the third and fourth respondents were cited 
as trustees of another trust (the Farm Trust). The fifth defendant was cited in his 
personal capacity. In the first claim, it was alleged that the Estate Trust was liable to 
the plaintiff in respect of monies lent and advanced by the plaintiff to that trust. Farm 
Trust signed a Suretyship Agreement in favour of the plaintiff in terms of which it bound 
itself as surety and co-principal debtor in solidium with Estate Trust in respect of Estate 
Trust’s liability in respect of the above. A similar surety agreement was signed by the 
fifth defendant. It was on the basis of the above that it was alleged that the five 
defendants were liable in respect of the first claim. 

In the second claim, the bank alleged that it had entered into a medium term loan 
agreement with the Estate Trust, and that the latter was liable to the plaintiff in respect 
of monies lent and advanced in terms of that agreement. Averring that the fifth 
defendant had signed a suretyship agreement in favour of the plaintiff and bound itself 
as surety and co-principal debtor in solidium with Estate Trust in respect of debt that 



was the subject of the second claim, the plaintiff alleged that the defendants were 
liable because they had failed to pay the indebtedness of the Estate Trust. 

The third claim was said to have arisen from an overdraft facility agreement entered 
into between the bank and the fifth defendant, in respect of which the fifth defendant 
had failed to repay the amount owing. 

The defendants admitted their indebtedness as alleged by the plaintiff, but denied that 
Farm Trust, Estate Trust and fifth defendant were in mora or in default as 
contemplated in sections 129 and 130 of the National Credit Act 34 of 2005. They also 
denied that valid notices in terms of sections 129 and 130 were given to the two trusts 
and fifth defendant by the plaintiff. 

After a rule 37 conference, what remained in dispute was whether plaintiff complied 
with section 129 of the Act or not and whether the defendants were in mora or not and 
thus whether their indebtedness was due, owing and payable when the notices in 
terms of section 129 were sent. 

Held that the evidence established that the section 129 notices were sent by the 
plaintiff, to the domicilium citandi chosen by the trustee of the Estate Trust, as well as 
the trustees of the Farm Trust. The question was whether the notice to collect the 
registered items (in the form of the section 129 notices) constituted evidence that 
plaintiff complied with the requirement to notify the defendants that they are in default 
and of the options open to them as required by section 129. The Court found that there 
was compliance with section 129. The blame for the failure by the defendants to collect 
the registered items could not be placed at the doorstep of the plaintiff. 

The next question was whether the bank fell foul of section 130 by approaching the 
court prematurely. At the time of the issuing of the summons more than 10 days had 
elapsed since the delivery of the section 129 notice to the defendants. Section 130 
also requires that the consumer must have been in default under the credit agreement 
for at least 20 business days. It was clear that the defendant had been in default under 
the credit agreements for more than 20 days. 

Judgment was granted in plaintiff’s favour. 

 
“NH”(Previously “NV”) v “VV” and another [2017] JOL 37878 (FB) 

 Settlement agreement – Application to amend – Striking out application 

The applicant and the first respondent were married to each other out of community 
of property with accrual. They were divorced in December 2009, and in terms of the 
divorce order, a written settlement agreement entered into by them was made an order 
of court. The agreement contained a clause in which the first respondent 
acknowledged that he was indebted to the applicant in a said sum of money, which 
was to be paid to her from his pension interest. The plaintiff was to put the money in a 
trust fund for the couple’s minor child. In the wake of the divorce, the parties had 
ongoing disputes regarding the interpretation of the latter clause. The applicant then 
applied for an order amending the deed of settlement. The first respondent opposed 
the application and brought an interlocutory application in which he sought the striking 
out of certain paragraphs of the applicant’s replying affidavit in the main application on 
the grounds that it contained a number of allegations that should have been 



encapsulated in the applicant’s founding affidavit, and were vexatious and / or 
irrelevant to the adjudication of the issues in the application. 

Held that the issues for determination were whether the applicant had made out a 
case for amending the written settlement agreement of divorce which was made an 
order of court; and whether the first respondent had made out a case in law, for the 
striking out of certain averments contained in the applicant’s replying affidavit in terms 
of the uniform rule 6(15). 

In motion proceedings, the affidavits serve not only to place evidence before the court, 
but also to refine the issues between the parties. If the respondent fails to admit or 
deny, or confess and avoid, allegations in the applicant’s affidavit, the Court should, 
for the purpose of the application, accept that the applicant’s allegations are correct. 
The Court found that the applicant had made out a case for the amendment of the 
deed of settlement. 

Two requirements must be satisfied before a striking out application can succeed. The 
matter sought to be struck out must indeed be scandalous, vexatious or irrelevant; and 
the court must be satisfied that if such matter is not struck out the parties seeking such 
relief would be prejudiced. The Court was not persuaded that any of the matters under 
attack were irrelevant to the issues in this case, and therefore, no proper basis was 
advanced for their exclusion from the pleadings. In the exercise of its discretion, the 
Court held that the application to strike out had to be refused. 
Jacobs v Blue Water and others [2016] JOL 35448 (WCC) 
 
Jurisdiction – Admiralty jurisdiction 

The plaintiff was a boilermaker and welder who had been carrying out fitment work on 
a ship when he sustained injury while descending a gangplank from the ship. He 
alleged that the slope of the gangplank was hazardously precipitous at the time as a 
consequence of the vessel having been inappropriately ballasted. The plaintiff averred 
that the incident was caused by the causal negligence, alternatively the breach of duty 
of care by the defendants. 

While the plaintiff has brought his claim in terms of the procedures directed at obtaining 
its adjudication by the court in the exercise of its ordinary civil jurisdiction, the third 
defendant pleaded that the claim was as a maritime claim as defined in section 1(1) 
of the Admiralty Jurisdiction Regulation Act 105 of 1983 and fell to be proceeded with 
in terms of the court’s admiralty jurisdiction. 

Held that the plaintiff’s claim did not arise out of or relate to personal injury caused by 
the ship or any defect in the ship. In terms of the Act, a maritime claim includes any 
claim arising out of or relating to “loss of life or personal injury caused by a ship or any 
defect in a ship or occurring in connection with the employment of a ship”. The question 
then was whether the plaintiff’s alleged personal injury occurred “in connection with 
the employment of the ship” – in other words, in connection with the use of the ship. 
The injuries allegedly sustained by the plaintiff were incurred while using the 
gangplank to disembark from the ship. The provision of a means of disembarkation 
from a ship and the utilisation of such means for that purpose by persons aboard are 
ordinary incidences of the use of a ship. Therefore, an injury sustained while the 
injured party is disembarking from a ship as a consequence of a problem with the 



slope of the gangplank would qualify as an occurrence that happened in connection 
with “the employment of the ship”. 

Consequently, the plaintiff’s action did indeed concern a matter relating to a maritime 
claim, and had to be proceeded with in a court competent to exercise its admiralty 
jurisdiction. 

Land and Agricultural Development Bank of South Africa v Chidawaya and 
another [2017] JOL 37844 (GP) 

National Credit act-Consumer credit – Claim for payment on loan – Notice to debtor – 
National Credit Act 34 of 2005, section 129 – Non-compliance 

In its application for summary judgment, the applicant claimed payment from the 
respondents of the balance due on their loan agreement with the plaintiff. 

Held that the defences raised by the respondents included the following. Firstly, they 
raised a challenge regarding lack of personal knowledge of the deponent to the 
supporting affidavit. The court pointed out that the key question was whether the 
deponent would, in the ordinary course of his duties or as a result of some other 
capacity described in the affidavit, have the opportunity to acquire the information or 
knowledge alleged. The deponent in this case passed that test. 

The respondents also averred that the failure to attach the loan agreement to the 
summons was fatal to the applicant’s claim. The court held that the claim was based 
on a mortgage bond in which the indebtedness of the respondents was expressly 
acknowledged and set forth. It therefore stood as an independent written agreement 
between the parties, capable of standing as the basis for a course of action and which 
was a liquid document as defined in Rule 32. 

In disputing the interest charged and the certificate of balance, the respondents 
alleged that they had made a number of payments totalling R675 000. However, they 
attached no proof of such payments. Where a defendant raises payment as a defence 
he has to prove to whom such payment was made, when it was made and where it 
was made. Failure to do so was held to fall foul of Rule 32(3)(b) of the Uniform Rules 
of Court. 

Finally, the respondents denied that there had been compliance with section 129 of 
the National Credit Act 34 of 2005. The applicant conceded that the notices were 
"returned to sender" and that they therefore did not reach the respondents as intended. 
The court rejected the applicant’s submission that attaching the section 129 notice to 
the summons was more than sufficient notice to the respondents. A section 129 notice 
may be attached to a summons as proof of compliance with the Act but not as 
constituting compliance. Section 130(4) sets out the procedure to be followed where 
there is no compliance with section 129. In keeping with section 130, the court 
postponed the matter sine die, and directed the applicant to serve the required section 
129 notices on the respondents. 

OA Noordman NO and another v JFB DE Bruin [2017] JOL 37889 (FB) 

Further particulars – Rule 21, Uniform Rules of Court 

The plaintiffs were the liquidators of a company. The defendant was the sole 
shareholder and former director of the insolvent company. 



Based on section 424 of the Companies Act 61 of 1973, the plaintiffs sought an order 
declaring the defendant personally liable for payment of the total debts of the insolvent 
company. 

Held that section 424 deals with the liability of directors and others for reckless and / 
or fraudulent conduct in respect of a company’s business. In terms of the section, a 
court may, on application of inter alia the liquidator of a company, declare that any 
person who was knowingly a party to the carrying on of the business of the company, 
recklessly, or with intent to defraud creditors of the company or creditors of any other 
person, or for any fraudulent purpose, shall be personally responsible, without any 
limitation of liability, for all or any of the debts or other liabilities of the company as the 
court may direct. 

The Court focused on the words “recklessly”, “with intent to defraud creditors” and “for 
any fraudulent purpose”. Fraud, or at the very least recklessness, must be proved. 
Normal breach of contract or negligence would not suffice. Recklessness, as the term 
is understood in legal parlance, is a totally different concept than negligence. The 
aspects “with the intent to defraud” or “for a fraudulent purpose” ordinarily play a role 
where the company is carrying on its business and incurs debts at a time when to the 
knowledge of the directors there is no reasonable prospect of the creditors ever 
receiving payment. A single reckless or fraudulent transaction is sufficient to bring the 
conduct within the ambit of section 424(1). 

In the present case, although the defendant’s company had failed to comply with its 
contractual obligations, it could not be found that the defendant acted recklessly, 
fraudulently or with the intention to defraud creditors. The plaintiffs failed to bring their 
claim within the ambit of section 424(1) and therefore the action had to be dismissed. 

The Court then had to deal with the costs of the plaintiffs’ application in accordance 
with rule 21(4) of the Uniform Rules of Court and the wasted costs in respect of a 
postponement of the trial in November 2014. 

After the close of pleadings any party may deliver a notice requesting only such further 
particulars as are strictly necessary to enable him to prepare for trial. Rule 21(5) 
stipulates that the trial court shall at the conclusion of the trial mero motu consider 
whether the further particulars requested by a party were strictly necessary and shall 
at that stage disallow all costs of and flowing from any unnecessary request or reply, 
or both, and may order either party to pay the costs thereby wasted on an attorney 
and client basis or otherwise. A litigant confronted by his opponent’s denials is not 
entitled to admissions or to a better answer as that already provided in response to a 
request for further particular for purposes of trial. A party is also not entitled to further 
particulars which are irrelevant and do not relate to the pleaded issues. A party may 
also not in a request for further particulars raise further or new issues. The applicant 
in application proceedings must make out his case in the founding affidavit. A litigant 
should not be allowed to try and make out a case in the replying affidavit. The founding 
affidavit must contain sufficient facts in itself upon which a court may find in the 
applicant’s favour. 

The Court found that the plaintiffs had acted grossly unreasonable in requiring 
irrelevant particulars and / or particulars to which they were not entitled to prepare for 
trial. They were directed to pay the costs of the rule 21 application, including the 
wasted costs occasioned by the postponement of the hearing. 



Mondi Limited and another v Competition Commission and another 
[2017] JOL 37846 (GP) 

Appeal – Application for leave to appeal 

In an interlocutory application, the Competition Commission was ordered to furnish the 
first applicant with a certain report insofar as it had already been in the public domain. 
The Commission then approached the Constitutional Court for leave to appeal against 
the said order. The Constitutional Court dismissed the application on the ground that 
the appeal bore no prospects of success. 

At the start of the hearing of the present application for leave to appeal, the court 
enquired from the Commission the basis on which the Commission sought to rehash 
the application for leave to appeal before this court after the Constitutional Court had 
ordered that the appeal bore no prospects of success. The Court wished clarification 
on whether the grounds of appeal intended to be argued before this court were in 
anyway different to the grounds of appeal upon which the Constitutional Court was 
approached. 

Held that the decision to refuse leave to appeal in the present matter was taken by 
eleven judges of the Constitutional Court. The Commission's contention appeared to 
be that on probability, the Constitutional Court dismissed the application for leave to 
appeal in the present case on the basis that the appeal did not raise 
constitutional matter and that therefore it did not have the jurisdiction to entertain the 
application for leave to appeal. The other contention was that grounds for direct access 
were not established. The Court was of the view that if the Constitutional Court felt 
that the case raised complex and important issues for which it needed the views of the 
Supreme Court of Appeal or the views of the full court of this division, it would not have 
dismissed the application on the ground that the appeal bore no prospects 
of success. Instead, it would have refused to hear the leave to appeal and would have 
referred it back to this Court to hear the application for leave to appeal. 

The application for leave to appeal was therefore refused. 

An application by the first respondent for leave to appeal was also refused on the 
ground that there were no prospects of success on appeal. 

 

Pro Seven Products CC v Standard Bank of South Africa (Briedehann as third 
party); In re Standard Bank of South Africa v Pro Seven Products CC 
[2017] JOL 37847 (GP) 

Rescission- Default judgment  

Default judgment was granted against the applicant in respect of payment of the 
balance allegedly due and owing to the respondent in terms of a loan to the applicant. 
The applicant was a close corporation (CC) whose sole member had died. Pursuant 
thereto, the respondent, having obtained an order declaring the applicant’s property 
executable, sold the property in execution to a third party. The deponent to the 
applicant's founding affidavit was married to the deceased in community of property, 
and the property was the family's primary residence. She alleged in the application for 
rescission that if all the relevant facts had been placed before the Court, it would not 
have granted default judgment. 



Held that the question was whether due to the factual circumstances existing at the 
time, the judgment was erroneously sought or granted and therefore rescindable. 
Once the Court holds that an order or judgment has been erroneously sought or 
granted, it should without further enquiry rescind or vary the order, and it’s not 
necessary for a party to show good cause for the sub-rule to apply. A judgment is 
erroneously granted if, when it was granted, there existed facts that the court was 
unaware of, which would have precluded the granting of the judgment and otherwise 
would have induced the court if aware of such facts not to grant the order or judgment. 

The Court concluded that the applicant had made a proper case for the setting aside 
of the default judgment that clearly was granted erroneously by the Court, which was 
not made aware of the existence of all the material facts. An order to that effect was 
thus handed down. 
 
NKABINDE AND ANOTHER v JUDICIAL SERVICE COMMISSION AND OTHERS 
2017 (3) SA 119 (CC)  
  
Constitutional practice — Constitutional Court — Order — Rescission — Refusal of 
leave to appeal — Decision to refuse leave made at conference of justices on 
principle that court would not grant leave to appeal where it was incapacitated 
because its members were disqualified from determining merits of application — 
Such reasoning applying equally to application for rescission, which court may 
summarily refuse — So ordered — Constitutional Court Rule 19(6)(b). 
 
The applicants, justices of the Constitutional Court, asked the court to rescind its 
earlier refusal (hence, 'the May 2016 decision') to grant leave to appeal against a 
judgment of the Supreme Court of Appeal. The May 2016 decision was, in line with 
the court's general practice, made at a conference of justices convened to decide on 
applications for leave to appeal. In this case deliberations focused on the fact that so 
many of its members were disqualified from hearing the matter that it was rendered 
inquorate. This compelled the court to refuse leave to appeal, for doing otherwise 
would leave the matter pending indefinitely: see Judge President Hlophe v Premier, 
Western Cape; Judge President Hlophe v Freedom under Law and Others 2013 (6) 
SA 13 (CC) (2012 (6) BCLR 567; [2012] ZACC 4).  
The applicants based their application for rescission on rule 42(1)(a) of the Uniform 
Rules of Court, arguing that the May 2016 decision was 'an order erroneously . . . 
granted in [their] absence'. They contended (i) that they were deprived of an 
opportunity to make representations; and (ii) that court members who were 
disqualified from hearing the merits of the application nevertheless took part in the 
decision to dismiss their application.  
Held 
The practice of dealing with applications for leave to appeal at judges' conferences 
was not only familiar to the applicants, but consistent with s 173 of the Constitution 
(inherent power of court to regulate its process) and rule 19(6)(b) of the 
Constitutional Court Rules (applications for leave to appeal may be summarily dealt 
with) (see [6] – [8]). No litigant had a right to be present at these conferences, and 
rule 42(1)(a) did not apply (see [20]). 
While this ground alone was sufficient to dismiss the application, the contention that 
the May 2016 decision was wrong because they were not given a hearing in open 
court also fell to be rejected. Rule 19(6) of the Constitutional Court Rules made it 



clear that, when the court dealt with applications for leave to appeal, it could do so 
summarily and without oral argument or additional written submissions. Not only 
were the applicants familiar with this procedure, they were also aware of the 
disqualification of their colleagues and the Hlophe judgment, and should have dealt 
with these issues in their affidavits. In the circumstances their contention that the 
court denied them an opportunity to be heard had no merit (see [22] – [24]).  
Likewise, the contention that the disqualified members should not have sat even for 
the purpose of making the May 2016 decision would be dismissed: the court stuck to 
what it decided in Hlophe (see [27]). Application for rescission dismissed (see [30]). 
 
ARGENT INDUSTRIAL INVESTMENT (PTY) LTD v EKURHULENI 
METROPOLITAN MUNICIPALITY 2017 (3) SA 146 (GJ)  
  
Prescription-Local authority — Levies and charges — Consumption charges for 
electricity and water — Prescription of obligation to pay — Where consumer invoiced 
with difference between estimated consumption paid and actual consumption as per 
meter reading taken for first time in more than three years — Obligation to pay 
consumption charges older than three years from date of invoice extinguished by 
prescription — Prescription Act 68 of 1969, s 12(3). 
 
Prescription — Extinctive prescription — Commencement — Knowledge of debt — 
Local-authority consumption charges for electricity and water — Where consumer 
invoiced with difference between estimated consumption paid and actual 
consumption as per meter reading taken for first time in more than three years — 
Whether consumption charges older than three years from date of invoice 
extinguished by prescription — Prescription Act 68 of 1969, s 12(3). 
 
During March 2015 the respondent (the Municipality) invoiced the applicant (Argent) 
for the difference between its actual water consumption — based on a meter reading 
conducted for the first time since September 2009 — and the estimated consumption 
charged and paid for up to that point. This case concerned Argent's application for 
declaratory relief, based on its contention that any obligation to pay for consumption 
charges incurred more than three years before March 2015 had already prescribed 
by the time the Municipality presented the applicant with its invoice. The Municipality 
relied (inter alia) on s 12(3) of the Prescription Act 68 of 1969, contending that the 
debt only became due (and prescription running) when the meter was read and the 
invoice issued, because it was only then that it became aware of the facts giving rise 
to the debt. (In terms of s 12(3) a debt is only due when the creditor had knowledge 
of the identity of the debtor and the facts giving rise to the debt, but if a creditor could 
have acquired that knowledge by exercising reasonable care, the creditor is deemed 
to have had that knowledge.) 
Held 
It was not so that prescription could only start running once the Municipality had read 
the meter and issued the invoice. The Municipality did have knowledge of the 
relevant facts giving rise to the debt — at all times it was aware of Argent's identity 
and that it was supplying water to it. And even if, as alleged, the Municipality did not 
have such knowledge in lieu of a meter reading, it could have acquired it by 
exercising reasonable care — ie by reading the meter on the property and issuing an 
invoice for consumption — within a period less than that which did in fact elapse. 
Without deciding what would be a reasonable interval to have discharged its duty to 



read meters and to invoice for consumption, failing to do so for any period longer 
than three years was undoubtedly unreasonable and amounted to the respondent 
not having exercised reasonable care to ascertain the applicant's indebtedness. 
Accordingly, to the extent that the Municipality did not have the required knowledge 
of the applicant's indebtedness for the period more than three years before the date 
of the invoice, it was deemed to have had that knowledge. 
Agri Eastern Cape and others v MEC for the Department of Roads and Public 
Works and others [2017] 2 All SA 406 (ECG) 
Interdict- – Structural interdict – Circumstances where warranted – A structural 
interdict is warranted where it is necessary to secure compliance with a court order; 
where the consequences of even a good-faith failure to comply with a court order are 
so serious that the court should be at pains to ensure effective compliance; and 
where the mandatory order is so general in its terms that it is not possible to define 
with any precision what the government is required to do. 
In the present application for a structural interdict, the first applicant (“Agri EC”) 
represented the interest of the farming community in the Eastern Cape province, and 
the remaining applicants were its members. The matter proceeded only against the 
first and second respondents (the “MEC” and the “DG”). 

The focus of the application was the poor condition and lack of maintenance and 
repair of the road network of the farming communities in the Eastern Cape and the 
need for a plan of action to remedy the situation. Essentially, the applicants sought 
an order declaring the respondents legally obliged to repair all roads within their 
jurisdiction and an order that they comply with that obligation. The founding affidavit 
was deposed to by the President of Agri EC (“Pringle”). According to Pringle, the 
failure to repair and maintain the road network of farming communities in the Eastern 
Cape had prevailed for more than 10 years. Pringle annexed to his affidavit letters 
from a number of agricultural associations in the Eastern Cape setting out the 
problems they experienced as a result of the poor condition of gravel roads. The 
answering affidavit was deposed to by the Acting Engineering Specialist: Roads 
Planning employed by the Department of Roads and Public Works. He was 
responsible for the planning and needs assessment of the provincial roads network 
in the Eastern Cape. He stated that the Department had a clear implementation 
strategy regarding the maintenance of roads, although there was a significant 
backlog. He expressed the view that a court order instructing the Department to 
repair the roads would amount to an instruction by the judiciary to the executive 
branch of government to prioritise road repairs and maintenance above other 
pressing social priorities. Secondly, it was alleged that the order would not be 
capable of being enforced because of insufficient funds. Thirdly, it was stated that 
the applicants had no legal basis for such an order because they had not asserted 
any right which had been breached. 

In terms of an interim order granted in the matter, the first and second respondents 
were ordered to file a report with the court setting out what steps they would take to 
repair and maintain roads, the time-frames and how the work would be done. That 
led to Agri EC submitting a draft order to the court, which draft order drew largely on 
the material contained in the respondents’ report. That in turn caused the 
respondents to revert to the previously held negative response to the applicants’ 
submissions. 



Held – Roads and road traffic fell within the exclusive legislative competence of the 
province. No person or authority other than the MEC had the power to repair and 
maintain roads, unless the MEC or his delegate concluded an agreement with that 
person or authority to take over responsibility for a provincial road. Setting out the 
constitutional and statutory obligations of the respondents, the Court found that their 
performance of those obligations was deficient. 

The Court referred to the authorities identifying three sets of circumstances where 
a structural interdict is warranted. The first is where it is necessary to secure 
compliance with a court order. The second is where the consequences of even a 
good-faith failure to comply with a court order are so serious that the court should be 
at pains to ensure effective compliance. The third is where the mandatory order is so 
general in its terms that it is not possible to define with any precision what the 
government is required to do. 

In objecting to the applicants’ draft order, the respondents complained that the 
proposed order was indefinite and did not allow the Department to change its 
maintenance strategy and the mechanism to deliver that strategy. The Court found 
that to be a negative approach. The respondents needed the impetus of a structural 
interdict to move forward in a strategic manner. The applicants’ draft order was, on 
the other hand, appropriate. The Court merely rearranged the sequence of the 
paragraphs and the formulation of the orders. 
 
Amardien and others v Registrar of Deeds and others [2017] 2 All SA 431 
(WCC) 
National Credit Act-Consumer protection – Requirement of notice in terms of 
section 129 of the National Credit Act 34 of 2005 before the credit agreement is 
cancelled – In the absence of a contrary indication, it might be accepted that a notice 
sent by registered post by a credit provider in terms of section 129 had been 
delivered if it appeared from a post office track and trace report that it had been 
received at the local post office of the consumer and that notification had been given 
by the post office to the addressee that the item was available for collection – Court 
finding no authority in support of argument that particulars of arrears is an essential 
ingredient of a notice of default in terms of section 129. 
The applicants were purchasers of immovable property in terms of contracts of sale 
of land on instalments. They applied for orders declaring the action of the fifth 
respondent, as seller, in having cancelled the contracts to have been unlawful; 
setting aside the cancellation by the first respondent (the “Registrar of Deeds”) of the 
recording of those contracts; and declaring the subsequent sale of the properties by 
the fifth respondent to the second to fourth respondents as trustees of a trust to have 
been unlawful, and void. It was accepted by the court that if the applicants 
succeeded in obtaining the first of the aforementioned orders, the cancellation of the 
recording of the contracts would fall to be set aside. 
Held – Three matters arose for determination. The first was whether the applicants 
had been in breach of their payment obligations under the contract, as maintained by 
the fifth respondent; the second was whether the applicants were given notice in 
terms of section 129 of the National Credit Act 34 of 2005 before the contracts were 
cancelled; and the third was whether, assuming notice in terms of the National Credit 
Act had been given to them, the extent of the applicants’ respective arrears had 



been indicated. The applicants alleged that the extent of their alleged arrears was 
omitted from the letters addressed to them in terms of section 129, with the result 
that the notices had been legally ineffectual for want of compliance with the 
requirements of section 129 of the National Credit Act and/or section 19 of the 
Alienation of Land Act 68 of 1981. 
Sales of land on instalments are regulated in terms of Chapter II of the Alienation of 
Land Act. The Act makes provision, in section 20, for the recording of instalment sale 
contracts. Recording of contracts is effected by Registrar of Deeds at the instance of 
the seller, provided that if the seller does not do so within the statutorily stipulated 
period, the purchaser may either cancel the contract within 14 days of the expiry of 
the period, or at any time thereafter itself apply to the Registrar to have the contract 
recorded. The purpose of recording the contract is to afford certain protections to the 
purchaser. Section 26(1)(b) of the Alienation of Land Act provides that no person 
shall receive any consideration by virtue of a deed of alienation in respect of a sale 
of land on instalments until the recording of the contract has been effected. The 
contemplated consideration refers to the purchase price and interest thereon, 
excluding rent or occupational interest. 

The contracts in question were entered into on various dates in or about 2000 but 
were recorded only in April 2014. Despite the provisions of section 26 of the Act, the 
applicants made certain payments towards the purchase prices. Although the terms 
of the contracts contemplated that the properties would have been paid for and 
transferred within four years, that did not happen because of the suspension by the 
applicants of their payments. The applicants asserted, however, that they were not in 
breach of the agreements because, by virtue of the provisions in the Act, no 
consideration had become payable until the recordal of the contracts in April 2014. 
The fifth respondent, on the other hand contended that whereas the instalments 
might not have become payable until the contracts had been recorded, that did not 
prevent them falling due in accordance with the terms of the contracts. The seller’s 
contention was thus that the accrued amounts outstanding under the contracts 
became immediately due and payable upon the recording of the contracts. The Court 
found the seller’s contention to be well-founded. The provisions 
of sections 20 and 26 of the Act were not directed at affecting the terms of the 
agreements. Inasmuch as the applicants were each in arrears in terms of the 
contracts when the contracts were eventually recorded, they thereupon fell to be 
regarded as in breach of the contracts for the purposes of section 19 of the 
Alienation of Land Act, or in default for the purposes of section 129 of the National 
Credit Act. The contracts were therefore amenable to cancellation by the fifth 
respondent, subject only to any statutory provisions to which the exercise of the right 
of cancellation was subject. 

Section 19 of the Alienation of Land Act provides that a seller in terms of a contract 
of sale of land on instalments is not entitled to enforce an acceleration of payment 
clause under the contract or to terminate the contract or institute an action for 
damages by reason of any breach of the contract unless the purchaser has been 
given notice of the breach and has failed, notwithstanding demand, to remedy the 
breach within a period to be afforded of not less than 30 days of the said 
notice. Sections 129 and 130 of the National Credit Act also require the seller in a 
sale of land on instalments to give the purchaser notice of any default in terms of the 
contract and an opportunity to remedy it before any enforcement measures can be 



taken. Enforcement measures for the purposes of section 129 include cancelling the 
contract by reason of the consumer’s default. As section 129 of the National Credit 
Act and section 19 of the Alienation of Land Act inconsistently provided for notice to 
be given before cancellation for breach of contract could be effected, the effect 
of section 172(1) of the National Credit Act was that section 129 of that Act 
eclipsed section 19 of the Alienation of Land Act. Thus, it was only the question of 
compliance with section 129 that had to be considered. 

The Court referred to case law stating that, in the absence of a contrary indication, 
it might be accepted that a notice sent by registered post by a credit provider in 
terms of section 129 had been delivered if it appeared from a post office track and 
trace report that it had been received at the local post office of the consumer and 
that notification had been given by the post office to the addressee that the item was 
available for collection. It was not incumbent on the credit provider to establish that 
the notice had come to the subjective attention of the consumer. Having regard to 
the evidence, the Court held that the applicants’ averments were insufficient to 
displace the prima facie effect of the fifth respondent’s evidence, supported by the 
track and trace reports, that notices in terms of section 129 were given to the 
applicants and that there was a reasonable opportunity afforded for such notices to 
come to their subjective attention. In respect of the second attack on the sections 
129 notices, the Court found no authority in support of the argument that particulars 
of the arrears was an essential ingredient of a notice of default in terms 
of section 129. It was concluded that it was not essential that the section 129 notices 
set out the amounts in which the applicants were in arrears. 

Apart from the first applicant’s application, the applications were dismissed. The 
first applicant’s application was postponed for the hearing of oral evidence solely on 
the issue of whether the notice in terms of section 129 of the National Credit Act had 
been correctly addressed to him. 
Bangani v Minister of Rural Development and Land Reform and another [2017] 
2 All SA 453 (ECM) 
Jurisdiction – Land restitution agreement – Enforcement of – Whether High Court 
has jurisdiction to determine claim – Where claim fell within the exclusive jurisdiction 
of the Land Claims Court as provided in section 22 of the Restitution of Land Rights 
Act 22 of 1994, High Court lacking jurisdiction to entertain claim. 
In terms of an agreement entered into in April 2009 between a local community, a 
local municipality and the respondents, the agreement provided inter alia for the 
payment by the second respondent of the amount of R88,167,26 to 907 households 
as compensation for the loss of the rights which the community had in land. 
According to the agreement, the land, which now vested in the municipality, was 
used prior to 1935 by members of the community to graze their cattle. The 
community was effectively dispossessed of their grazing rights by the introduction of 
legislation in the apartheid era aimed at regulating the use of the land. The 
agreement also provides for what is described as a project fund made up of 
“restitution settlement grants”. The appellant sued the respondents for payment of 
the two amounts referred to above. In their plea, the respondents raised an objection 
to the appellant’s locus standi to sue on the agreement. The objection was premised 
on the provisions of section 2(3)(b) of the Restitution of Land Rights Act 22 of 1994, 
in terms of which a natural person who has died after the lodgement of a claim as 



envisaged in the RLRA without leaving a will, may be substituted by a direct 
descendant. It was pleaded that the appellant was the wife of the son of the claimant 
and not a direct descendant as envisaged in the section, with the consequence that 
she was consequently not, and could not be a party to the agreement which she 
sought to enforce. At the trial, the respondents in limine raised another objection. It 
was contended that the court lacked jurisdiction to determine the dispute. The basis 
of the objection was that the dispute raised fell within the exclusive jurisdiction of the 
Land Claims Court as provided in section 22 of the Act. The court narrowly focused 
on the jurisdiction question and made no findings with regard to the issue of locus 
standi or the merits of the appellant’s claim. It found that the appellant’s claim was 
founded on an agreement as envisaged in section 22(1)(cE) of the Act, that her 
claim for payment amounted to the enforcement of an agreement as envisaged in 
paragraph (cE), and that it consequently lacked jurisdiction to entertain the 
appellant’s claim. The dismissal of the application on that basis led to the present 
appeal. 
Held – The issue for determination was whether the High Court had jurisdiction to 
determine the appellant’s claim. 

Although the Land Claims Court has all the powers of a High Court having 
jurisdiction in civil proceedings at the place where the land in question is situated, it 
does not possess general or inherent jurisdiction. Unlike the High Court that derives 
its judicial authority from the Constitution, the Land Claims Court gets its authority 
from a statute and its powers are circumscribed. The powers which it does possess 
are, however, to the exclusion of the High Court. The High Court thus correctly found 
that it lacked material jurisdiction in respect of those matters which the Legislature in 
section 22(1) of the Act assigned to the exclusive jurisdiction of the Land Claims 
Court. The question then was whether the appellant’s claim amounted to the 
determination of a matter as contemplated in section 22(1). Relevant for present 
purposes was the power of the Land Claims Court in paragraph (cE) “to determine 
any matter including the validity, enforceability, interpretation or implementation of an 
agreement contemplated in section 14(3), unless the agreement provides otherwise.” 
The first aspect to that question was whether the appellant’s claim was a matter that 
included the “enforceability” or “implementation” of an agreement. The second 
aspect was whether the agreement on which the appellant’s claim was founded was 
an agreement as “contemplated in section 14(3)” of the Act. The Court held that as a 
claim for specific performance of the terms of a written contract, the appellant’s claim 
was a matter that fell squarely within what was contemplated by the Legislature in 
paragraph (cE). 

Turning to the second question, the Court explained the provisions of section 14(3) 
as follows. Where parties who have an interest in a claim have reached agreement 
in respect of the claim, and have entered into a written agreement, the agreement 
will only be effective from the date on which the Regional Commissioner has certified 
that he is satisfied with the agreement, and the agreement ought not to be referred to 
the Land Claims Court. In the present matter, the contract on which the appellant 
relied for her claim was entered into in terms of section 42D of the Act. The fact that 
the agreement was concluded in terms of section 42D did not take it outside the 
provisions of the Act. In other words, it did not operate to give the agreement any 
status different from an agreement as contemplated in section 14(3). Neither section 
14(3), nor section 42D state that to be the position, and there is no obvious reason 



why a section 42D agreement should not also be subject to certification by the 
Regional Commissioner. Both sections deal with agreements reached in relation to a 
claim as envisaged in the Act, and section 14(3) is not limited to an agreement 
entered into between the parties to a land claims dispute. 

Accordingly, the legal premise on which the Court found that it lacked jurisdiction 
was correct. The appellant did not take issue with that, but argued that the court 
below was not placed to make the finding it did as it had no, or insufficient evidence 
before it to find as a fact that the Commissioner had issued a certificate as 
contemplated in section 14(3). The appellant’s argument was premised on the 
observation of the court in its judgment that the Commissioner’s certificate was not 
placed before it. However, what the appellant’s argument missed was that the 
judgment stated that it was not necessary for the production of the certificate by 
reason of the fact that the terms of the agreement itself made reference to the 
Commissioner certifying the agreement in terms of section 14(3). The effect was that 
the Commissioner’s certificate had been incorporated into the agreement, and the 
agreement took effect from the date of the signing thereof. 

The court below was correct in finding that the Commissioner had issued a 
certificate as contemplated in section 14(3) of the Act, and it correctly upheld the 
respondents’ objection to its jurisdiction. 

The appeal was dismissed. 
 
Congress of Traditional Leaders of South Africa v Speaker of the National 
Assembly and others [2017] 2 All SA 463 (WCC) 
Judicial immunity-Constitutional law – Traditional leadership – Sections 211 and 212 
of the Constitution of the Republic of South Africa, 1996 – Judicial immunity – Claim 
for extension of principle of judicial immunity applying to other members of the 
judiciary, ie magistrates and judges, to members of the judiciary presiding in 
traditional courts – Claim having no foundation where traditional leader’s criminal 
conduct was not committed in leader’s capacity as King or judicial officer when the 
offences were committed. 
The applicant in this matter operated as a voluntary organisation which aimed to 
protect, reinstate and promote the institution of traditional leadership. It brought 
proceedings before the court as a result of the fear and anxiety caused to traditional 
leaders of South Africa and their communities by the arrest, criminal charges, trial, 
conviction and sentencing of King Dalindyebo of the AbaThembu nation. In the eyes 
of traditional leaders, the whole criminal trial resulting in the conviction and sentence 
of the King meant that traditional leaders did not enjoy immunity from civil and 
criminal liability for applying customary law in the traditional courts. According to the 
applicant, the Constitution requires that Parliament specifically grant protection to 
traditional leaders in legislation, so as to ensure the independence of traditional 
leaders and their courts. The principle of judicial immunity that applies to other 
members of the judiciary, ie magistrates and judges, must apply with equal force and 
effect to members of the judiciary presiding in traditional courts. The prosecution and 
conviction of the King for carrying out his traditional leadership role meant that 
traditional leaders did not enjoy the same judicial immunity that magistrates and 
judges enjoyed. That was unfair discrimination and a violation of section 9(1) of the 



Constitution. Central to applicant’s submissions was that Parliament had failed to 
comply with its obligations in terms of section 212(2) of the Constitution by not 
granting traditional leaders judicial immunity from criminal and civil liability for the 
decisions taken during their performance of judicial functions in traditional courts. 

The first and second respondents opposed the granting of the relief sought by 
applicant on the basis that the applicant sought to undo and reverse the findings of 
the High Court, Supreme Court of Appeal and the Constitutional Court on the 
conviction and sentencing of the King. They argued further that on a proper reading 
and construction of sections 211 and 212 of the Constitution, there is no obligation 
imposed on Parliament to pass the particular legislation so advocated by applicant. 

Held – The issues were reduced to that of judicial immunity; the failure of 
Parliament to comply with its obligations in terms of sections 211 and 212 of the 
Constitution to pass legislation; and the review and setting aside of the fifth 
respondent’s decision to prosecute the King. 
Judicial immunity is a form of protection afforded to judicial officers by public policy in 
the performance of their duties. It protects the judiciary against legal action brought 
against them for judicial actions, regardless of their incompetency, negligent conduct 
or in violation of the status. Judicial immunity does not protect judges from decisions 
made while off the bench. While the judiciary may be immune from legal action 
involving their conduct or actions, they may still be subject to criminal prosecutions. 
In order for the judicial immunity discussion to be alive, the King should have acted 
as a King or judicial officer when these offences were committed. That was not the 
case. The claim by the applicant for judicial immunity to extend to traditional leaders 
therefore had no factual foundation. 

It was also the applicant’s argument that in order to ensure that the integrity of 
traditional leaders and traditional courts are preserved, Parliament has a 
constitutional obligation to pass laws which give effect to the spirit and purport of 
traditional leaders and the courts they preside over. The Court agreed with the first 
and second respondents that there is no obligation imposed on Parliament 
by section 212(1) of the Constitution to pass any legislation as envisaged by the 
applicant. The Traditional Leadership Act has already been passed by Parliament in 
fulfilment of its duty to recognise the institution, status, role and functions of 
traditional leadership according to customary law. 

Finally, the applicant contended that the decision of the fifth respondent to 
prosecute the King for exercising his civil and criminal jurisdiction violated section 
211(1) of the Constitution in that it violated the principle of judicial immunity extended 
to traditional leaders when they exercise their judicial power; it violated section 10 of 
the Constitution which guarantees the right to dignity; and that the decision to 
prosecute the King should be set aside on the ground that the actions of the King 
were not offences in terms of the Criminal Procedure Act 51 of 1977 read with the 
Transkei Penal Code. The Court held that the matter involving the prosecution of the 
King was res judicata. The King had exhausted all legal avenues and his leave to 
appeal to the Constitutional Court was refused. Even if the applicant’s claim were 
constitutionally legitimate, the present Court did not have jurisdiction to review and 
set aside the decision of a court of equal status sitting in another province. Likewise, 
it did not have jurisdiction to overturn the decision of the Supreme Court of Appeal. 
The prayer was impermissible and had to fail. 



The application was thus dismissed. 

In the dissenting judgment, the first question discussed was whether Parliament 
may be compelled to pass legislation specifically dealing with the status of traditional 
leaders and their right to judicial immunity from civil and criminal liability for acts 
committed by them in traditional courts. Sections 211 and 212 of the Constitution 
impose a mandatory duty on Parliament to enact specific legislation dealing with the 
administration of justice. The Traditional Leadership and Governance Framework 
Act 41 of 2003 was passed in furtherance of that duty but did not address everything 
necessary for the institution, status and role of traditional leadership. The Judge was 
therefore of the view that Parliament had failed in its duty to enact specific legislation 
in this regard. 

On the question of the status of traditional courts, it was held that such courts must 
enjoy the constitutional attributes of independence. 

Judicial immunity is central to judicial independence. The threat of prosecuting 
traditional leaders for their judicial decisions is a violation of the Constitution. The 
dissenting judgment stopped short of deciding whether the actions of King 
Dalindyebo would have been covered by the immunity sought, but held that because 
there are forms of punishment in customary law which are not consonant with the 
Constitution, to leave customary law untouched by legislative intervention would 
place it in constant conflict with the Constitution. 

The judgment ended with a declaratory order regarding the mandatory obligation 
on Parliament to pass legislation as referred to above. 
Ex parte Pretorius (Franklin as Intervening Party) [2017] 2 All SA 558 (WCC) 
Motion proceedings – Dispute of fact – Election of party to proceed by way of 
application in circumstances in which he should have realised that a serious dispute 
of fact incapable of resolution was bound to develop on the papers resulting in 
dismissal of application. 
Succession – Wills – Section 4A(1) of the Wills Act 7 of 1953 disqualifies any person 
who attests and signs a will as a witness at the time of execution of the will, and the 
spouse of such person at the time of execution, from receiving a benefit under the 
will – Section 4A(2) allows a court to declare such person competent to receive a 
benefit from a will if the court is satisfied that that person or his spouse did not 
defraud or unduly influence the testator in the execution of the will. 

Limpopo Legal Solutions and Others v Vhembe District Municipality and 
Others [2017] ZACC 14 

Appeal- application for direct appeal — general costs rule in constitutional litigation — 
exceptional circumstances — inquiry on the appropriateness of the proceedings — 
abuse of process constitutional litigation — leave to appeal granted — High Court 
misdirected itself by not applying the Biowatch principle — a basis exists to interfere 
with the High Court’s exercise of a discretion 

 
On 18 May 2017 the Constitutional Court handed down judgment on an application for 
leave to appeal against an order of the High Court of South Africa, Limpopo Local 
Division, Thohoyandou.  The High Court dismissed an urgent application by Limpopo 



Legal Solutions and three individual residents of Malamulele brought against Vhembe 
District Municipality (Vhembe) and others. The applicants sought a final interdict 
directing the respondents to immediately dispatch a team of contractors to fix burst 
sewage pipeline(s) in Section B, Malamulele. 
 
Vhembe opposed the application.  It said that it became aware of the problem, for the 
very first time, when the applicants served their urgent application on it.  Had the 
applicants informed it of the burst sewer through the normal channels – including just 
a simple phone call – the problem would have been attended to within 48 hours. 
 
The High Court dismissed the application.  It found that it was inappropriate for the 
applicants to rush to court without first notifying Vhembe of the problem.  The High 
Court further ordered each of the applicants, organisational and individual, to pay 
Vhembe’s costs, jointly and severally, on a punitive scale as between attorney and 
client. 
 
Before the Constitutional Court, the applicants challenged the High Court’s decision 
both on the merits and on costs.  Vhembe opposed the application.  The matter was 
determined under the Court’s Rules without hearing oral argument but after inviting 
and receiving written submissions from the parties on the High Court’s punitive costs 
orders. 
 
The Constitutional Court found the High Court’s decision to dismiss the application on 
its merits unassailable. 
 
But the Court upheld the appeal on costs.  In a unanimous judgment by Cameron J, 
Mogoeng CJ, Nkabinde ADCJ, Froneman J, Jafta J, Khampepe J, Madlanga J, 
Mhlantla J, Mojapelo AJ, Pretorius AJ and Zondo J concurring, this Court found that 
the High Court did not apply the Biowatch principle where it should have.  This is the 
principle, established in 2009, that even when a private party seeking to enforce 
constitutional rights against the state loses, it should not be made to pay the state’s 
costs unless the litigation was vexatious or improper. 
 
Had the High Court applied Biowatch, it would have made no costs order, let alone a 
punitive award.  Accordingly, the costs orders against the applicants were set aside.  
Each party was ordered to pay its own costs in the High Court. 
 
Also on the basis of Biowatch, the applicants were entitled to be awarded their costs 
in the Constitutional Court as they achieved substantial success in overturning the 
High Court’s costs award. 

Off-Beat Holiday Club and Another v Sanbonani Holiday Spa Shareblock Limited 
and Others [2017] ZACC 15 

Prescription — claims brought under section 252 of the Companies Act 61 of 1973 do 
not constitute “debts” in terms of the Prescription Act 68 of 1969 — matter remitted to 
High Court for consideration of section 252 claim 
On 23 May 2017, at 10h00, the Constitutional Court handed down judgment in an 
application for leave to appeal against an order of the Supreme Court of Appeal (SCA), 
which held that the applicants’ claim, located in section 252 of the Companies Act 61 
of 1973 (Old Companies Act) had prescribed. 



 
The applicants are two timeshare clubs, Off-Beat Holiday Club and Flexi Holiday Club 
(the Clubs).  In 1991, the Clubs became minority shareholders in Sanbonani Holiday 
Spa Shareblock Limited (Shareblock), the first respondent in the application.  The 
company operates a share block scheme in Hazyview (Property) that was developed 
by the second respondent, Sanbonani Development Limited (Development).  The third 
respondent is Hans Michael Harri (Mr Harri), who is the original investor and controlling 
mind of both Shareblock and Development.  Mr Harri has the largest share in 
Shareblock.  
 
In 1999, disputes arose about the manner in which Shareblock was operated and 
whether Mr Harri, as the controlling mind of Shareblock and Development, exercised 
improper influence over Shareblock to its detriment.  
  
Disputes again arose in 2004 about the composition of Shareblock’s board of 
directors, the amendment of its articles of association and the allocation of shares.  Mr 
Harri then gave notice of a shareholders’ meeting to remove the Clubs’ representatives 
on Shareblock’s board of directors.  In response, the Clubs launched an application in 
the High Court of South Africa, KwaZulu-Natal Local Division, Durban, to prevent 
Shareblock’s shareholders, Development and the Trust from voting with certain of their 
shares at the shareholders’ meeting.  That application was dismissed. 
 
In October 2008, the Clubs launched an application in the High Court of South Africa, 
Gauteng Division, Pretoria (High Court).  They claimed two broad categories of relief.  
The first was in terms of section 252 of the Old Companies Act in which the Clubs 
sought a declarator to the effect that the creation and allocation of the shares were 
invalid and that the offending articles were liable to be cancelled.  The second claim 
was under section 266 of the Companies Act (the derivative action). 
 
The High Court held that the Clubs’ section 252 claim fell in the same category as the 
liquidator’s right to enforce an impeachable transaction under the Insolvency Act.  The 
Court concluded that the claims had prescribed as the Clubs had had knowledge of 
the cause of action giving rise to their section 252 claim for many years.  The High 
Court also rejected the Clubs’ argument that their causes of action amounted to 
continuing wrongs.  It held that the actions complained of were single acts, although 
with long-term consequences.  The Court also dismissed the section 266 claim. 
 
In an appeal to the SCA, that Court held that the section 266 claim had not prescribed 
as the High Court had just authorised the appointment of the curator. 
 
Regarding the section 252 challenge against Shareblock’s articles and allocation of 
shares, the SCA restated the meaning of the term “debt”, that it has  a wide and 
general meaning that includes an obligation to do or refrain from doing something and  
that it entails a right on one side and a corresponding obligation on the other.  The 
SCA noted that the Clubs by launching the application, in effect sought a new contract 
by means of a new set of articles.  The Court held that it would be impermissible to 
grant that relief.  Furthermore, the Clubs had been aware of the wrongs complained 
of for many years.  The section 252 claim was in fact a debt which was subject to the 
provisions of the Prescription Act.  Accordingly, the SCA dismissed the Clubs’ appeal 



in respect of the section 252 claim on the basis that it had prescribed.  It is that part of 
the order that the Clubs sought to challenge in this Court. 
 
In this Court, the Clubs submitted that Mr Harri’s unlawful conduct which included 
improperly amending Shareblock’s articles of association and then implementing 
decisions taken under the new articles, operated unfairly, prejudicially, unjustly and 
inequitably.  In view of this Court’s decision in Makate v Vodacom (Pty) Ltd (Makate), 
the Clubs argued that the term “debt” should be given a narrow meaning; that Makate 
must be understood to endorse the proposition that only two things can permissibly 
qualify as a debt for the narrow purposes of section 10(1) read with section 11(d) of 
the Prescription Act, namely, a claim for the payment of money or a claim for the 
delivery of something.  Since the Clubs’ claims under section 252 of the Companies 
Act are neither, they contended that the claims could not be regarded as debts and 
therefore they had not prescribed. 
 
In the alternative, the Clubs submitted that their claims constituted continuing wrongs, 
incapable of prescription.  Therefore, the section 252 remedy was incapable of 
prescription because the acts complained of had ongoing effects. 
  
On the other hand, the respondents submitted that Clubs’ section 252 claims had in 
fact prescribed.  They contended that the Clubs’ section 252 action fell squarely within 
the meaning of “debt” following Makate and that what the Clubs sought was a claim 
for performance of an obligation to do something as ordinarily understood. 
 
As to the “continuing wrong” argument, the respondents argued that the Clubs were 
active participants as they had participated in the contested share allocations.  
Furthermore, the Clubs had full knowledge of Shareblock’s constitutional regime when 
they freely bought into it.  
 
The majority judgment, written by Mhlantla J (Nkabinde ACJ, Cameron J, Jafta J, 
Khampepe J, Madlanga J concurring), held that until a determination on the validity of 
the parties’ positions against each other was made under section 252, neither party 
could discharge its respective obligations as neither was aware of the existence or 
extent of those obligations.  
 
The majority held that the Clubs sought a declaratory order that certain provisions of 
Shareblock’s articles of association were invalid, that certain shares were improperly 
issued and that the holders of those shares were barred from voting on them.   Their 
claim was for a declaratory relief and not an alteration of the terms of a contract or a 
monetary award.  The majority held the mere fact that the claim was for a declarator 
did not mean that the Clubs were attempting to avoid the construction of the term 
“debt” as defined in Electricity Supply Commission v Stewarts and Lloyds of SA 
(Escom) and also avoid  the application of the Prescription Act. 
 
As to the nature of a section 252 claim, the majority held that section 252 gives courts 
the ability to protect minority shareholders from the oppressive conduct on the 
company.  In particular, if a court finds that a particular act or omission on the part of 
the company is unfarily prejudicial, unjust or inequitable to minority shareholders, or 
that the company’s affairs have been conducted in such a manner, then the court is 
empowered to make a just and equitable remedial order.  The fact that the court has 



such broad discretion to grant just and equitable relief suggests that a section 252 
claim does not constitute a “debt” for purposes of the Prescription Act. 
 
In so far as the question whether the claims had prescribed is concerned, the majority 
stated that Makate overturned the definition of the term “debt” enunciated in Desai and 
endorsed the definition in Escom.  The majority held that an application of the narrow 
test as enunciated in Escom would bring the applicants’ section 252 claim outside of 
the purview of the term “debt” incapable of prescribing under the Prescription Act. As 
a result, leave to appeal was granted and the appeal was upheld. 
 
In a separate judgment (second judgment), Froneman J (Mbha AJ and Musi AJ 
concurring) agrees that leave to appeal must be granted and that the appeal should 
succeed, but to a more limited extent than ordered in the majority judgment.  Froneman 
J disagrees with the declatory order that the claim brought under section 252 of the 
Companies Act 61 of 1973 does not constitute a debt. Hee holds that the High Court 
had to determine whether each of the claims set out in the notice of motion had 
prescribed or not.  All were ‘debts’ under the Prescription Act, but not all of them had 
necessarily prescribed.  The matter should be remitted to the High Court to determine 
those that might not have prescribed. 
 
In a third judgment (third judgment), Madlanga J opined that the majority judgment 
focused on the nature of the relief sought in determining whether a claim is a “debt” 
under the Prescription Act.  In his view, the correct approach would be to examine the 
conduct complained of and the resultant claim.  If the conduct gave rise to a claim that 
qualified as a debt within the meaning of the Constitutional Court’s judgment in 
Makate, then prescription under the Prescription Act will apply.  Whether the conduct 
gives rise to a claim that qualifies as a debt is something capable of identification 
independently of any relief that may subsequently be claimed.  The third judgment 
concludes that, based on this approach, it would have made a slight change to the 
declarator. 
 

AON South Africa (Pty) Ltd v Van den Heever NO (615/2016) 2017 ZASCA 66 (30 
May 2017) 

Res judicata – requirements – issue estoppel – identity of interest between plaintiffs in 
the two actions sufficient to satisfy requirement of same party – identity of issues and 
claims in both actions 

 
The SCA  upheld an appeal by AON South Africa (Pty) Ltd against a decision by the 
Gauteng Local Division, Johannesburg dismissing a special plea. The litigation flowed 
from the collapse and liquidation of New Protector Holdings (Pty) Ltd (New Protector), 
which had bought the business of Protector Group Holdings (Pty) Ltd (Protector) with 
the assistance of a loan from the IDC. The loan had been used by New Protector to 
pay the purchase price of the business of Protector. In turn Protector used R50 million 
of the money lent to it to pay Glenrand MIB Financial Services (Pty) Ltd (Financial 
Services) for its 65 % stake in Protector. Financial Services was a wholly owned 
subsidiary of Glenrand MIB Ltd (Glenrand). AON’s involvement arose because it 
purchased Glenrand’s business after the events giving rise to the litigation.   



 In previous litigation brought by the liquidators of Protector against Glenrand, 
Financial Services and two directors of both companies, the SCA had held that there 
was no dishonesty involved in the underlying transactions and that all parties to the 
transaction, including the IDS, were aware of the use to which the funds lent by the 
IDC were to be put. It upheld an enrichment claim by Protector against Financial 
Services on the basis that the contract under which Financial services had sold its 
interest in Protector was invalid. On the basis of this claim the liquidators of Protector 
sought and obtained the liquidation of Financial Services and commenced the present 
litigation against AON. 
 The claims advanced against AON sought to recover the sum of R50 million 
paid to Financial Services that had been the subject of the previous litigation. This 
amount had been used by Financial Services to discharge a loan given to it by 
Glenrand when it acquired the stake in Protector and to pay a dividend to Glenrand. 
The claims were based on allegations that the discharge of this debt and the payment 
of the dividend were undue preferences in terms of the Insolvency Act in that they had 
been paid when Glenrand was aware that Financial Services was not entitled to be 
paid the R50 million and in contemplation of Financial services liquidation, with the 
intention of preferring Glenrand over Protector. Alternatively it was alleged that the 
dividend was paid as part of a collusive scheme to prefer Glenrand over Protector. 
 The SCA upheld the special plea of res judicata on the basis that these 
contentions had been fully explored in the previous case and the factual findings made 
by the court were inconsistent with them. It is a principle of law that there must be 
finality to litigation and where the same issue has been determined in litigation 
between the same parties, or persons with whom they have an identity of interest, 
those issues may not be reopened in subsequent litigation. Here the issues were the 
same, the subject matter of the claim – the sum of R50 million – was the same and 
there was a complete identity of interest between the parties. Accordingly the special 
plea of res judicata was upheld.  
 
St Charles College v Du Hecquet De Rauville and others [2017] JOL 37677 
(KNP) 

Constitutional law – Attachment of home – Constitutionality of attachment of home to 
recover tuition fees payable to independent school –Attachment of home to recover 
tuition fees payable to public school not permitted – Section 41(6) – South African 
Schools Act 84 of 1996 – Differential treatment does not constitute unfair 
discrimination – Immovable property of debtors declared executable 

Execution order-Attachment of home – Constitutionality of attachment of home to 
recover tuition fees payable to independent school –Attachment of home to recover 
tuition fees payable to public school not permitted – Section 41(6) – South African 
Schools Act 84 of 1996 – Differential treatment does not constitute unfair 
discrimination – Immovable property of debtors declared executable 

The applicant was an independent school which had been attended by the two sons 
of the first and second respondents (referred to in the judgment as “the respondents”). 
The respondents were indebted to the school for tuition fees and other charges in 
respect of their sons, who had since matriculated and left the school. As a result, the 
school obtained summary judgment against the respondents, and later, default 
judgment in respect of another amount. Pursuant to obtaining summary judgment but 
prior to obtaining default judgment, the applicant caused a warrant of execution to be 



served against the moveable assets of the respondents. The movable goods which 
were attached pursuant to the warrant fell far short of the judgment debt. According to 
the applicant, the only means it had of recovering and satisfying the judgment debt 
was for it to attach and sell in execution the immovable property owned by the second 
respondent. Its application in that regard was brought in terms of rule 46(1)(A) of the 
Uniform Rules of Court. In terms of the rule, as the applicant had obtained a return 
which indicated that the respondents were not in possession of sufficient movable 
property to satisfy the writ for the judgment debt, the applicant in the ordinary cause 
would be entitle to a writ against immovable property owned by either or both 
respondents. 

Held that in deciding whether or not a court should declare the primary residence of a 
judgment debtor who is a natural person executable, the Court ought to consider all 
circumstances relevant to the particular case. 

The respondents argued that it was unconstitutional that the dwelling of a parent of a 
learner at an independent school may be attached to recover tuition fees, while the 
dwelling of a parent of a learner at a public school may not be so attached. It was 
contended that the differential treatment was arbitrary and irrational and the distinction 
that has been made is unrelated to any legitimate government purpose, and 
constituted unfair discrimination against parents who had of children attending 
independent schools. The respondents therefore averred a violation of their right to 
equality. Section 41(6) of the South African Schools Act 84 of 1996 prohibits a public 
school from attaching the dwelling of a parent of a learner for the purpose of 
enforcement of the payment of school fees. Of significance in this case were the 
following facts. The judgment debt was substantial, and was incurred in circumstances 
over which the respondents had control. They were aware that by enrolling their sons 
with the applicant, they would incur the cost of tuition fees and they did so voluntarily. 
The respondents could also not claim that they were losing their primary residence as 
the evidence established that they had considered selling the immovable property. 
There was no suggestion that they could not afford alternative accommodation. There 
was no evidence that could persuade a court to exercise its discretion in favour of the 
respondents – to avoid the attachment and execution of the immovable property. 

On the constitutional point raised, the Court stated that what was sought by the 
respondents was to put parents of learners at independent schools on the same 
footing as parents of learners at a public school. The first problem with that argument 
was that the respondents could only succeed if it could be shown that such differential 
treatment constituted unfair discrimination. The enquiry in that regard is an objective 
one, and of a court finds that the differentiation does not amount to discrimination then 
there can be no question as to whether the differentiation amount to unfair 
discrimination. The Court held that the exercise of a choice based on economic or 
financial considerations, as in the present case, does not fundamentally impair the 
dignity of a parent who chooses to enrol his child at an independent school. It was 
therefore held that the differentiation, as contended for by the respondents did not 
constitute discrimination let alone unfair discrimination. 

The respondents’ immovable property was declared executable. 
 



Democratic Alliance v President of the Republic of South Africa: In re: 
Democratic Alliance v President of the Republic of South Africa and others 
[2017] JOL 37767 (GP) 

Review-Application for review – Decisions by president to reshuffle Cabinet – 
Request for all documents relevant to making of impugned decisions – Application in 
terms of rule 53 – Rule 53 applicable to executive decisions – Executive power 
conferred upon the office of the President – Section 91(1) – Constitution of the 
Republic of South Africa, 1996 – Bounds of rationality – Sections 83(b) and (c) – 
Constitution of the Republic of South Africa, 1996 – Court confirming that executive 
decisions have to be rational and are therefore subject to judicial scrutiny 

The first respondent was the President of South Africa, who in April 2017, announced 
changes to the National Executive (the Cabinet). A key aspect of the announcement 
was the decisions to dismiss and replace the Minister of Finance, the second 
respondent, and the Deputy Minister of Finance, the third respondent. They were 
replaced respectively by the fourth respondent and the fifth respondent. The applicant 
in seeking to take the decisions on review, sought the delivery by the President, of the 
record of all documents and electronic records that related to the making of the 
decisions sought to be reviewed and set aside. 

The answering affidavit filed on behalf of the President raised two points. Firstly, it was 
contended that the main application as well as the interlocutory one, were not urgent 
and, secondly, it was contended that the decisions that the applicant sought to review 
and set aside constituted executive decisions taken in terms of section 91 of the 
Constitution. Accordingly, it was argued that Rule 53 in terms of which the application 
was brought, was not applicable. 

Having heard that application on an urgent basis, the court granted the relief sought, 
and now furnished reasons for its decision. 

Held that the power to take the decisions is vested in the President by section 91(2) 
of the Constitution. The executive power conferred upon the office of the President by 
section 91(1) of the Constitution is circumscribed by the bounds of rationality and by 
sections 83(b) and (c) of the Constitution. The court confirmed that executive decisions 
have to be rational and are therefore subject to judicial scrutiny. Such decisions must 
comply with the doctrine of legality and must not be irrational or arbitrary. 

The question facing the court in this case related to the procedural devices which 
should be employed to test the rationality of the decisions. While the applicant 
maintained that it was entitled to utilise rule 53 (which is applied with rule 6), the 
President maintained that rule 6 should be utilised on its own. The purpose of rule 53 
is to facilitate applications for review'. Relying on the purposive interpretation, the court 
found no logical reason not to utilise it in an application to review and set aside an 
executive decision. It was therefore held that the provisions of rule 53 apply mutatis 
mutandis to an application for the reviewing and setting aside of an executive order or 
decision. The rule was thus held applicable to the main application. The consequence 
thereof was that the applicant was entitled to call for the President to furnish the 
reasons for his decisions as well as the relevant part of record that formed the basis 
upon which the decisions were taken. The President's stance on that was that the 
applicant was not entitled to the record at all. The President's contention was that the 
decisions were subject to the doctrine of legality and therefore the applicant was 



entitled to the reasons for the decisions, but not to the record. the court having 
concluded that the relevant part of the record had to be furnished as per the provisions 
of rule 53(1)(b) , the issue that followed was what that record should consist of. The 
President had offered nothing by way of a record, and the lack of cooperation led the 
court to issue an order that called for a record as canvassed in the notice of motion in 
the main application. The court also ruled that the applicant was entitled to an order 
compelling the President to furnish reasons for the decisions. 

The application succeeded, with costs. 

 
Nedbank Limited v Jones and others [2017] JOL 38025 (WCC) 

National Credit Act – Consumer protection – Credit agreement – Debt review – 
Restructuring of debts – Varying of interest rate by court – Lawfulness 

The applicant was a bank seeking to review a decision by the fourth respondent (a 
magistrate for the district of Paarl) to vary a contractually agreed provision in a credit 
agreement subject to the National Credit Act 34 of 2005 (“The NCA”). 

In February 2010, the third respondent, a debt counsellor, brought an application for 
debt review in terms of section 86 of the NCA on behalf of the first respondent and his 
wife. The magistrate granted leave to the debt counsellor to bring the application in 
terms of section 86. He further found that the first respondent and his wife were over-
indebted in terms of section 79 and made an order for debt re-arrangement in terms 
of sections 86 and 87 of the NCA. The bank had concluded various credit agreements 
with the debtors over the years. The most recent of those was a home loan agreement 
which contemplated monthly repayments in the amount of R10 491 over 336 months. 
In granting the debt re-arrangement proposal the magistrate ordered that the home 
loan was to be restructured so that the monthly instalment would be R4007,06. The 
bank stated that the order granted was not even sufficient to cover the monthly interest 
payable on the loan and the result would be that the loan would never be repaid – 
which was contrary to the purpose of the NCA. 

Held that the application involved the interpretation of the provisions of sections 86 
and 87 of the NCA. 

The procedure for debt review is set out in sections 86 and 87. In circumstances where 
a debtor qualifies for debt review, a debt counsellor is consulted and the latter prepares 
an application to court for appropriate relief. The debt counsellor is then required to 
refer the matter to the Magistrate’s Court with her relevant recommendations. The debt 
counsellor is required to procure the relevant information, collate it, evaluate the 
situation and advise the court as to the appropriate re-scheduling which best suits the 
debtor’s needs. If the court is then satisfied with that recommendation, and decides to 
act under section 87(1)(b)(ii) it can only make an order which complies with one or 
more of the recommendations contained in the debt counsellor’s report and, 
importantly, those recommendations can only be based on the provisions of section 
86(7)(c)(ii). The Court cannot make an order which does not incorporate a 
recommendation which does not comply with the criteria set out in section 86(7)(c)(ii). 

Being a creature of statute, the Magistrate’s Court may only exercise the powers 
conferred upon it by statute and can accordingly not adjudicate matters which fall 
outside of its jurisdiction. Thus, it may only issue orders which it is expressly authorised 



to do. If it exceeds its jurisdiction, at common law, the consequence is that such an 
order is null and void. 

In this case, the magistrate did not reduce the interest rate to zero but permanently 
fixed it at a level which would render the debt incapable of ever being settled by the 
debtors. It was held that the order of the magistrate was ultra vires and accordingly of 
no force and effect. 

The Court was of the view that it should exercise its discretion in favour of granting 
declaratory relief. It therefore confirmed that a Magistrate’s Court hearing a matter in 
terms of section 87(1) does not enjoy jurisdiction to vary (by reduction or otherwise) a 
contractually agreed interest rate determined by a credit agreement, and any order 
containing such a provision is null and void. A re-arrangement proposal in terms of 
section 86(7)(c) of the Act that contemplates a monthly instalment which is less than 
the monthly interest which accrues on the outstanding balance does not meet the 
purposes of the Act. 
 

Tlale and others v University of Witwatersrand, Johannesburg and another 
[2017] JOL 38004 (GJ) 

Interdict – Clear right 

The applicants sought an order directing the first respondent university to defer 
November examinations to January because of stress they had endured during the 
fees protests and their lack of adequate time to prepare for the examinations. In court 
their counsel did not proceed with the application on that basis. Instead he asked the 
Court to interdict the university from ordering the students who had applied for 
deferment of their exams to vacate residences as per the policy of the university. 

Held that the application concerned a review of the exercise of power in the context 
of the principle of legality. As such, the applicants had to show irrational conduct on 
the part of the first respondent, in order to show a clear right, the first requirement for 
an interdict. However, as the first respondent had not actually considered the issue 
raised by the applicants, it had taken no decision in regard thereto. It followed that no 
clear right had been shown, and the application fell to be dismissed. 

 
 

Earthlife Africa – Johannesburg and another v Minister of Energy and others 
[2017] JOL 37709 (WCC) 

Joinder-– Intergovernmental agreements – Non-joinder of foreign governments with 
whom agreements were signed – Minister’s obligations to act constitutionally and in 
accordance with section 231 of the Constitution of the Republic of South Africa, 1996 
owed to citizens of this country and not to foreign governments – No foreign 
governments that were party to intergovernmental agreements had any direct and 
substantial legal interest – Joinder not necessary in terms of South African Domestic 
Law  

Constitutionality -Civil procedure – Intergovernmental agreements – Constitutionality 
– Procedures set out in section 231(2) and 231(3) of the Constitution of the Republic 
of South Africa, 1996 to render such agreements binding over South Africa not 
followed – Agreements violating provisions of Constitution fell to be set aside 



In furtherance of its nuclear power procurement programme, the State (in the form of 
the Minister of Energy) made two separate determinations in 2013 and 2016 in terms 
of section 34 of the Electricity Regulation Act 4 of 2006. The applicants challenged 
those determinations. In 2015, the Minister had also tabled three intergovernmental 
agreements (IGAs) before Parliament. The agreements were between South Africa 
and the United States of America, concluded in August 1995, the government of the 
Republic of Korea, concluded in October 2010 and the government of the Russian 
Federation, concluded in September 2014, all with regard to cooperation in the field of 
nuclear energy. Those agreements were the subject of a constitutional challenge 
raised by the applicants. The challenge to the IGAs was largely procedural in nature 
and based on the different procedures set out in section 231(2) and 231(3) of the 
Constitution of the Republic of South Africa, 1996 (“the Constitution”) to render such 
agreements binding over South Africa. Section 231(2) provides that an IGA binds 
South Africa only after it has been approved by resolution in both the National 
Assembly (“the NA”) and the National Council of Provinces (“the NCOP”) ‘unless it is 
an agreement referred to in subsection (3). Section 231(3) provides that IGA’s of a 
technical, administrative or executive nature bind the country without the approval of 
the NA or the NCOP but must be tabled in the Assembly and the Council within a 
reasonable time. The applicants averred that inasmuch as one of the agreements was 
entered into more than two decades before it was tabled in terms of sec 231(3), and 
another nearly five years previously, the delay in tabling them rendered them non-
compliant with section 231(3) and therefore non-binding. 

The applicants were non-profit organisations concerned with environmental issues. 
They sought the review and setting aside of the Minister’s signing of the Russian IGA 
and the review and setting aside of the two section 34 determinations. In respect of 
the section 34 determinations, the applicants’ case was that both the Minister’s 
decision as contained in the determinations and the third respondent’s (NERSA’s) 
concurrence therein constituted administrative action but breached the requirements 
for such action to be lawful, reasonable and procedurally fair. Amongst the grounds 
that they relied on in that regard were that neither the Minister’s decision nor that of 
NERSA’s was preceded by any public participation or consultation of any ground. 
Secondly, as regards the first section 34 determination, the applicants contended it 
was unlawful by reason of the two-year delay in gazetting it. Thirdly, they contended, 
both determinations were irrational, unreasonable and taken without regard to relevant 
considerations or with regard to irrelevant considerations. 

The respondents contended that neither the decisions of the Minister nor those of 
NERSA in concurring with the section 34 determinations constituted administrative 
action. Instead, they contend the determinations amounted to policy directives and 
that a ministerial determination under section 34 of the Electricity Regulation Act 
amounts to “executive policy”. 

Held that the issues for determination were whether the Minister and NERSA 
breached statutory and constitutional prescripts in making the 2013 and 2016 section 
34 determinations; whether the second respondent (the President) and the Minister 
breached the Constitution in deciding to sign the 2014 Russian IGA in relation to 
nuclear procurement and then in tabling it under section 231(3) of the Constitution 
rather than section 231(2); and whether the Minister breached the Constitution in 
tabling the US IGA and South Korean IGA in relation to nuclear cooperation two 
decades and nearly five years, respectively after they had been signed. 



Section 34(1) operates as the legislative framework by which any decision that new 
electricity generation capacity is required and any decision taken by the Minister in 
that regard, has no force and effect unless and until NERSA agrees with the Minister’s 
decision. It first had to be decided whether the section 34 determinations constituted 
administrative action and if they did, whether they were lawful, reasonable and 
procedurally fair. The right to just administrative action is enshrined in section 33 of 
the Constitution. The source of the power exercised by the Minister was section 34(1) 
and the nature of the power was one which had far-reaching consequences for the 
public as a whole and for specific role-players in the electricity generation field. The 
determination also had external binding legal effect. Looking at the decision taken by 
NERSA to concur in the Minister’s proposed 2013 section 34 determination, the court 
stated that for a valid decision of such nature, it had to be taken within a procedurally 
fair process in which affected persons had the opportunity to submit their views and 
present relevant facts and evidence to the Energy Regulator. The decision was 
confirmed as being an administrative one. That conclusion made it difficult to view the 
section 34 determination, as a whole, as anything other than administrative action. 
NERSA did not oppose the application and therefore offered no explanation as to what 
procedure, if any, it followed to give effect to the right to procedurally fair administrative 
action. The court held that a rational and a fair decision-making process would have 
made provision for public input so as to allow both interested and potentially affected 
parties to submit their views and present relevant facts and evidence to NERSA before 
it took a decision on whether or not to concur in the Minister’s proposed determination. 
NERSA’s decision to concur in the Minister’s proposed 2013 determination without 
even the most limited public participation process rendered its decision procedurally 
unfair and in breach of the provisions of section 10(1)(d) of the National Energy 
Regulator Act 40 of 2004 read together with sec 4 of the Promotion of Administrative 
Justice Act 3 of 2000. 

Even if wrong in concluding that NERSA’s decision to concur (or the combined 
decision of the Minister and NERSA) amounted to administrative action, the court 
pointed out that the decisions still had to satisfy the test for rational decision-making, 
as part of the principle of legality. Applying that to the applicants’ challenge on the 
basis of an unfair procedural process the question was whether the decision by either 
the Minister or NERSA (or the combined decision of the Minister and NERSA) fell short 
of constitutional legality for want of consultation with interested parties. NERSA failed 
to explain how it acted in the public interest without taking any steps to ascertain the 
views of the public or any interested or affected party, and its decision failed to satisfy 
the test for rationality based on procedural grounds alone. 

A further procedural challenge to the 2013 section 34 determination was based on the 
delay in gazetting the decision. Having regard to the effects of the delay, the court held 
that the failure to gazette or otherwise make the determination public for two years not 
only breached the Minister’s own decision, thus rendering it irrational and unlawful, but 
violated the requirements of open, transparent and accountable government. Those 
defects rendered the Minister’s 2013 section 34 determination unconstitutional and 
unlawful, in the latter case by virtue of breaches of the principle of legality and thus 
liable to be set aside. Similar considerations applied to the 2016 determination, which 
was therefore also unlawful. More importantly, the court found that the 2013 and 2016 
determinations could not co-exist. The failure to expressly withdraw or amend the 
earlier determination, rendered the 2016 determination irrational and subject to being 
set aside. 



Turning to the impugned IGAs, the court considered various preliminary points raised 
by the respondents. Those included non-joinder of the foreign governments, the 
alleged non-justiciability of the IGAs and the applicants alleged lack of standing to 
challenge the manner of tabling the IGAs in terms of section 231 of the Constitution. 
On the merits, the respondents contended that failing the upholding of any of the 
preliminary points, the Russian IGA was, upon a proper interpretation, not a 
“procurement contract” with immediate financial application and fell within the category 
of a “technical, administrative or executive agreement” as envisaged by section 231(3) 
of the Constitution, thus not requiring ratification or accession, and was therefore 
properly tabled. 

On the issue of non-joinder, the court explained that no order was sought against any 
foreign government, the court being asked rather to determine whether the Minister’s 
actions in terms of section 231 of the Constitution were lawful, as a matter of domestic 
law. The Minister’s obligations to act constitutionally and in accordance with section 
231 are owed to the citizens of this country and not to foreign governments. None of 
the foreign governments that were party to the IGA’s had any direct and substantial 
legal interest, as a matter of South African domestic law, in the constitutionality of the 
Minister’s actions. There was therefore no need to join the foreign States and the 
joinder point had no merit. 

The court also confirmed that the applicants had standing both in their own right and 
in the public interest to challenge the constitutionality of the tabling of the relevant 
IGA’s. 

The respondents contended that the Russian IGA, being an international agreement, 
should not be justiciable by a domestic court, which may not even interpret or construe 
such an agreement nor may it determine the legal consequences arising therefrom. 
However, the court held that not only was it permissible for the court to interpret the 
Russian IGA to determine its proper tabling procedure and whether the Minister acted 
unconstitutionally or not, but it was the court’s duty to do so. It was therefore ruled that 
the respondents’ contention that the Russian IGA was non-justiciable was without 
merit. The court held further that the Russian IGA could not be classified as falling 
within that category of international agreements which become binding by merely 
tabling them before Parliament. It clearly was required to be scrutinised and debated 
by the legislature in terms of section 231(2) of the Constitution. Therefore, the 
Minister’s decision to table the agreement in terms of section 231(3) was, at the very 
least, irrational. 

Next the court considered whether the US and South Korean IGAs were properly 
tabled in terms of section 231(3). The applicants’ challenge to the constitutionality of 
the tabling of the US and South Korean IGA’s was based upon what they considered 
to be the unlawful and unconstitutional delay in tabling those agreements before 
Parliament. The court held that the delays were of such magnitude that they could 
never qualify as reasonable, not least because accepting such delays would render 
the time requirement in section 231(3) meaningless. It was concluded that the tabling 
of the US and South Korean agreements violated the provisions of the Constitution 
and fell to be set aside. 

The application was accordingly upheld. 
 



ASLA Construction (Pty) Ltd v Buffalo City Metropolitan Municipality (South 
African Civics Organisation as amicus curiae) [2017] 2 All SA 677 (SCA) 
 
Review- Administrative justice – Judicial review of administrative decision – Time 
limit for bringing of review application – Section 7 of the Promotion of Administrative 
Justice Act 3 of 2000 – Review application must be brought without unreasonable 
delay and within 180 days of impugned decision – Application in terms of section 
9 for extension of statutory period – Substantive application required. 
The respondent awarded contract to the appellant. The appellant instituted action 
against the respondent based on payment certificates issued in terms of two contracts 
(viz “the Turnkey contract” and “the Reeston contract”). The respondent opposed the 
relief sought on the basis that the payment certificates relied upon were predicated 
upon valid appointment of the engineers who issued the certificates, which in turn 
depended upon the validity of the contract. It was alleged that the conclusion of the 
Turnkey contract was unlawful but because the claim of the appellant was not based 
upon this contract, but rather the Reeston contract, it was not necessary to challenge 
its validity. It was further alleged that the Reeston contract was unlawful and void ab 
initio, because of failure by the respondent when awarding this contract to comply 
with section 217 of the Constitution, as well as the procurement legislation and policies 
which were binding on the respondent. 

Consequently, in counter-application, the respondent sought an order reviewing and 
setting aside the award of the Reeston contract to the appellant and declaring that any 
payment certificates issued in terms of this contract were void ab initio. 

The court a quo upheld the contentions of the respondent, and declared the Reeston 
contract invalid, set it aside and declared the payment certificates issued in terms of 
the contract void ab initio. The appellant’s action for provisional sentence was 
dismissed with costs. 
Held – On appeal, it was held that central to the dispute before the court a quo was 
the appellant’s contention that the respondent had failed to bring the application for 
the review and setting aside of the Reeston contract, without unreasonable delay and 
within 180 days of its award as required by section 7 of the Promotion of Administrative 
Justice Act 3 of 2000. The respondent averred that the application had indeed been 
brought within the period of 180 days stipulated in section 7, because the respondent 
(as represented by its council) only became aware of the unlawful administrative action 
in awarding the Reeston contract on 28 October 2015. In the alternative, it was averred 
that the interests of justice justified an extension of the period of 180 days. However, 
the contention that the time period only commenced running once the respondent 
became aware of the unlawful administrative action was unsustainable. Referring to 
case authority, the Court stated that the plain wording of section 7 does not support 
the interpretation that the application must be launched within 180 days after the party 
seeking review became aware that the administrative action in issue was tainted by 
irregularity. 

For an extension of the 180-day period, a substantive application had to be made by 
the respondent when it first approached the court for relief. That was not done. 

The court a quo granted the extension of the 180-day period based on its finding that 
the procurement in respect of the Reeston contract was not legal and regular, and as 
the award of the contract was consequently invalid and fell to be set aside, it was found 



to be in the interests of justice that the respondent be granted the requisite extension. 
The present Court highlighted a number of flaws in the High Court’s reasoning. The 
first was that the court below had impermissibly decided the merits of the review 
application before considering and determining the application for condonation. In 
doing so, it effectively precluded any finding that the application for condonation should 
be refused on its merits, with the result that any unlawful award of the Reeston contract 
would be validated by the delay. Full and proper determination of the merits of the 
review application was dependent upon finding that the respondent’s failure had to be 
condoned. It was thus impermissible for the court a quo to have entered into and 
decided the merits of the review application without having first decided the merits of 
the condonation application. The High Court also regarded the serious nature of the 
breach of section 217 of the Constitution, as a complete bar to the validation of the 
award of the Reeston contract to the appellant, which could have followed as a result 
of the delay in bringing the application for condonation. That ignored the fact that even 
unlawful administrative action may be rendered unassailable by delay. The erroneous 
approach resulted in a failure by the court a quo to properly consider whether the 
respondent had furnished a full and reasonable explanation for the delay which 
covered the entire duration thereof. The requirement that an application for the review 
of an administrative decision should be launched without undue delay, is predicated 
upon a desire to avoid prejudice to those who may be affected by the impugned 
decision. The court a quo failed to properly consider the extent of the appellant’s 
prejudice, which was far greater than the assumption it made in the face of evidence 
to the contrary. In any event, the court found that the evidence did not prove that the 
award of the Reeston contract contravened the provisions of section 217 of the 
Constitution. 

The High Court also failed to consider various relevant factors, as set out in the appeal 
judgment. 

Next, the appeal court considered the appellant’s appeal against the court a quo’s 
dismissal of its claim for provisional sentence. Before the court a quo, the respondent’s 
sole ground of opposition to the provisional sentence claim of the appellant was that 
the payment certificates prepared by the engineer and relied upon by the appellant, 
were dependent upon his valid appointment in terms of a valid underlying contract. 
The defence was upheld by the court a quo and provisional sentence refused, but the 
conclusion reached on appeal rendered the defence unsustainable. 

The appeal succeeded with costs. 
 
Cathay Pacific Airways Ltd and another v HL and another [2017] 2 All SA 722 
(SCA) 

Contempt of court – Conviction and sentence – Appeal – In absence of proper service 
of court order, party accused of contempt had no knowledge of order and should not 
have been convicted of contempt of court. 

Contempt of court – Whether court order issued orally only was effective – Whether 
there was proper notice and service to affected parties – Requirements restated by 
court. 
The respondents were Chinese citizens who had been granted permanent South 
African residency status. Their three children had also received permanent residency 



status. In July 2014, the three children landed at OR Tambo International Airport on 
board a Cathay Pacific flight from Hong Kong. The eldest child was in control of his 
two younger siblings. On presenting themselves to the immigration authorities at the 
airport, the two younger children, both of whom were still minors at that time, were 
refused entry into the country. This refusal was based on the fact that they did not 
appear on the computer system of the Department of Home Affairs. Notices of refusal 
of entry were issued by the Department in respect of all three children in terms 
of section 34(8) of the Immigration Act 13 of 2002. In terms of the declaration issued 
under section 34(8), Cathay Pacific was instructed to transport the children back to 
Hong Kong on the next available flight. The respondents’ attorney contacted a judge 
on urgent duty on the night in question, and the judge summarily issued a telephonic 
interdict (the “first order”) interdicting Cathay Pacific from boarding the two younger 
children on the flight. However, the employees to whom the attorney spoke had no 
authority to enforce a telephonic order that the minor children should not board the 
aircraft, with the result that the children were flown to Hong Kong. The judge who 
issued the order then telephoned Cathay Pacific’s airport service officer and informed 
her that he intended to order the return of the children from Hong Kong. Unable to 
authorise such a request, the officer referred the judge to the second appellant. The 
judge informed the second appellant that he was going to issue an order (the “second 
order”) directing Cathay Pacific to return the children to South Africa. A draft of the 
second order was meant to be emailed to Cathay Pacific, but due to the misspelling 
of the email address, was never received. Furthermore, the second appellant was not 
cited as a party in the second order, nor was she cited in any other order issued by 
the judge. 

As a result of Cathay Pacific’s lack of knowledge of the second order, it did not appear 
in court on the relevant day. A third order was issued in its absence, directing Cathay 
Pacific to return all three children to OR Tambo International Airport without asking for 
payment. 

The respondents subsequently launched an urgent application for an order holding the 
appellants and another airline employee in contempt of the court orders. The court 
hearing the application found the appellants to have acted in contempt of the court 
orders. The present appeal was directed at that finding. 
Held – An applicant who seeks a committal order in contempt of court proceedings 
must establish that a court order was made; that the order had been served; non-
compliance with the order; wilfulness and mala fides. Proof beyond reasonable doubt 
is required. But, once the applicant has adduced sufficient evidence to prove the first 
three requirements, the respondent bears an evidentiary burden in respect of the last 
requirement. A failure by the respondent to adduce evidence that establishes a 
reasonable doubt as to whether non-compliance was wilful and mala fide, will mean 
that civil contempt will have been established beyond reasonable doubt. 

The Court dealt sequentially with the various orders. As far as the first order was 
concerned, it was pointed out that the order had never come to the knowledge of 
Cathay Pacific by the time the flight departed for Hong Kong. Cathay Pacific should, 
therefore, not have been convicted of contempt of court in respect of the first order. 
When the second order, directing the airline to return the children to South Africa, was 
made, the children were already on board the flight and in international airspace. There 
was no evidence adduced at all that Cathay Pacific was able to comply with the order. 
The children had left the shores of South Africa and were beyond the jurisdiction of 



South African courts. Courts cannot make orders which will have no effect, such as 
those to be enforced in foreign jurisdictions. There was, therefore, no basis to impute 
wilfulness or mala fides to the appellants in circumstances where they were unable to 
comply with the second order. The same difficulty prevailed in respect of the third order 
in that the children were in Hong Kong and no effect could be given to an order whose 
reach was beyond the jurisdiction of South African courts. 

The appeal against the convictions of civil contempt of court was upheld with costs. 
 
Mashamaite and others v Mogalakwena Local Municipality and others; Member 
of the Executive Council for Coghsta, Limpopo and another v Kekana and 
others [2017] 2 All SA 740 (SCA) 

Contempt of court – Requirements – An applicant in civil contempt proceedings must 
prove the requisites of contempt, namely, the existence of a court order; service or 
notice thereof; non-compliance with the terms of the order; and wilfulness and mala 
fides beyond reasonable doubt. 

Res judicata – Res judicata is the legal doctrine that bars continued litigation for the 
same cause, between the same parties and where the same thing is demanded. 

Court order-Relief – Court granting reinstatement when such relief was neither sought 
nor permissible – Relief granted by court a quo was inconsistent with facts and 
averments contained in the papers and did not accord with the relief sought in the 
notice of motion. 
A power struggle between the first respondent municipality, its councillors and the 
municipal manager led to the present litigation. 

In December 2014, the previous municipal manager (“Kekana”) applied for  interdictory 
relief against numerous councillors of the municipality, with the municipality cited  as 
co-applicant. He also sought the review and setting aside of the appointment of the 
acting municipal manager (“Selepe”). At the time he launched the application, Kekana 
was on suspension pending a disciplinary enquiry. The court a quo did not grant the 
interim relief, and the review proceeded in the ordinary course. 

In the meantime, the municipality proceeded with the disciplinary enquiry. Kekana was 
found guilty of gross misconduct and was dismissed. He challenged his suspension, 
the disciplinary proceedings and his dismissal in the High Court, which dismissed the 
application on the ground that it did not have jurisdiction to entertain the matter (“the 
Hughesruling”). It was held that the Labour Court had jurisdiction over the dispute. 
Kekana then approached the Labour Court, seeking an order reviewing and setting 
aside the decision of the council to dismiss him and seeking reinstatement. While 
judgment in the Labour Court was pending, the review application was heard in the 
court a quo, the decision thereon being reserved. The Labour Court then dismissed 
the application with costs. An application for leave to appeal against such dismissal 
was pending before the Labour Court. On 1 April 2016, the court a quo granted an 
order declaring that the Member of the Executive Council of the Limpopo Province 
responsible for the Department of Co-operative Governance Human Settlements and 
Traditional Affairs (the “MEC”) was in contempt of an earlier order granted by another 
judge, reinstating Kekana as municipal manager, declaring council meetings held on 
6 November and 4 December 2014 unlawful and setting aside all decisions and 
resolutions taken by the council at those meetings. 



The appellants appealed against the above order. 
Held – The appellants contended that having regard to the doctrine of res judicata, it 
was not competent for the court a quo to have granted the relief of reinstatement when 
the same relief had previously been sought by Kekana before Hughes and 
dismissed. Res judicata is the legal doctrine that bars continued litigation for the same 
cause, between the same parties and where the same thing is demanded. On the 
facts, both the definitional requirements of the res judicata doctrine and its justification 
were met. The cause of action was the same. The dispute before Hughes primarily 
concerned Kekana’s suspension and the disciplinary proceedings against him. The 
parties were the same, namely, Kekana, the municipality and the MEC. The relief 
sought was the setting aside of his suspension and dismissal. The court a 
quo concluded that Hughes was clearly wrong and that it could as a result disregard 
her judgment. The present Court pointed out that firstly, the court a quo, consisting of 
a single judge, had no jurisdiction to sit as an appeal court in respect of the order of 
Hughes and, in effect, set it aside. Secondly, the court a quo was aware that Kekana 
had instituted proceedings in the Labour Court challenging his suspension and 
dismissal and that these proceedings were pending in that court. It was therefore not 
open to the court below to order that Kekana be reinstated. In the circumstances, the 
court a quo erred in granting a substantive order of reinstatement. Furthermore, at the 
time Kekana launched the application, he was on suspension. The relief of 
reinstatement had not been sought by Kekana or argued on his behalf in the court a 
quo. The relief granted by the court a quo was inconsistent with the facts and 
averments contained in the papers and did not accord with the relief sought in the 
notice of motion. Such relief was improperly granted. 

The next question was whether Kekana had authority to institute proceedings on 
behalf of the municipality. Kekana alleged that as municipal manager, he was 
responsible for the safety of the employees of the municipality and for ensuring that 
the municipality provided services to the public and conducted its business in an 
orderly fashion. He relied on a resolution adopted by the council on 21 July 2014 which 
authorised the municipal manager to seek legal advice, approach an appropriate legal 
forum and do whatever may be necessary to protect the interests of the municipality. 
That submission ignored the fact that he was suspended from his position as the 
municipal manager at the time he instituted the proceedings and as a result of his 
suspension, was debarred from performing any duties as municipal manager. 

The Court then turned to consider the correctness of the finding of contempt of court 
against the MEC as referred to hereinabove. It had to be determined whether the 
requirements for the grant of the order had been satisfied. With the advent of the 
Constitution, the principles of contempt must accord with constitutional dictates. One 
of those dictates is that the order must be served on or brought to the attention of 
interested persons. The failure to notify interested parties of an order granted against 
them violates all precepts of fairness and what can be considered just in a 
constitutional democracy. The evidence established that the order was not made 
against the current MEC, but her predecessor. The order was not served on the current 
MEC. An applicant in civil contempt proceedings must prove the requisites of 
contempt, namely, the existence of a court order; service or notice thereof; non-
compliance with the terms of the order; and wilfulness and mala fides beyond 
reasonable doubt. Once an applicant has proved the required elements of contempt, 
the respondent bears an evidential burden in relation to wilfulness and mala fides. The 



respondent must produce evidence that establishes a reasonable doubt as to whether 
the non-compliance was wilful and mala fide, failing which contempt will have been 
established beyond a reasonable doubt. In light of the explanation proffered by the 
MEC, her decisions could not be construed as a deliberate and intentional desire to 
show disrespect to the court by not complying with its order. The contempt order 
against her ought not to have been granted as all the requirements for the grant of this 
relief had not been met. 

The appeal was upheld with costs. 
 
University of the Free State v Afriforum and another [2017] 2 All SA 808 (SCA) 
 
Review-Administrative justice – Decision by university to change its language policy 
– Application for review – Promotion of Administrative Justice Act 3 of 2000 – 
Whether, objectively viewed, the decision was rationally connected to the purpose 
for which the power was given – Courts required to be careful not to interfere with 
the exercise of a power simply because they disagree with the decision or consider 
that the power was exercised inappropriately. 

Constitutional law – Decision by university to change its language policy – Application 
for review – Whether language policy was reasonably practicable as contemplated 
in section 29(2) of the Constitution – Court agreeing with university that the right to 
receive an education in a language of choice hinged on whether the attainment of the 
right was reasonably practicable, and that the latter element had to take into account 
constitutional norms – What is required of a decision-maker, when there is a change 
in circumstances, is to demonstrate that it has good reason to change the policy ie it 
must act rationally and not arbitrarily. 
In March 2016, the appellant (“UFS”) university decided to adopt a new language 
policy in terms of which Afrikaans and English as parallel mediums of instruction were 
replaced by solely English as the primary medium. The review and setting aside of the 
decision by the High Court on the ground that it constituted unlawful administrative 
action as defined in section 1 of the Promotion of Administrative Justice Act 3 of 
2000 (“PAJA”) led to the present appeal. 

The respondents had challenged the university’s decision due to their concern that the 
new language policy, which preferred English over Afrikaans, and the adoption of 
similar policies at other universities, would erode the position of Afrikaans as a 
language of instruction and its constitutionally protected status as an official language. 

The court a quo and both parties approached the matter on the basis that the 
impugned decision constituted administrative action as defined in section 1 of PAJA. 
Held – The respondents’ review application was aimed at challenging the decision to 
adopt the policy, which the university council had the authority to decide under section 
27(2) of the Higher Education Act 101 of 1997. The policy itself was not impugned, nor 
was it sought to be set aside. It was solely UFS’ executive decision to determine its 
language policy that was attacked and not any of its administrative actions flowing 
from the adoption of the policy. The question then was whether, objectively viewed, 
the decision was rationally connected to the purpose for which the power was given. 
That is a factual enquiry and courts must be careful not to interfere with the exercise 
of a power simply because they disagree with the decision or consider that the power 
was exercised inappropriately. If, therefore, the decision-maker acts within its powers, 



and considers the relevant material in arriving at a decision so that there is a rational 
link between the power given, the material before it and the end sought to be achieved, 
that would meet the rationality threshold. The weight to be given to the material lies in 
the discretion of the decision-maker; so too does the determination of the appropriate 
means to be employed towards this end. However, if a decision-maker misconstrues 
its power, that would offend the principle of legality and render the decision reviewable. 

The respondents’ averment that UFS failed to take into account the requirements 
of section 29(2) of the Constitution and section 27(2) of the Higher Education Act was 
without merit, because the evidence made it clear that the university had taken both 
provisions into account. The court a quo, therefore, erred in upholding the said 
argument. 

Before the present Court, the respondents advanced another argument. They 
contended that in exercising its power to adopt the new policy, UFS did so without 
appreciating the constitutional and statutory parameters within which the power had 
to be exercised. The constitutional constraint, it was contended was section 29(2) of 
the Constitution, which affords the right to language instruction in a language of choice 
where that is reasonably practicable. And the statutory limitation on the power 
was section 27(2) of the Higher Education Act, which made the exercise of the power 
subject to the Higher Education Language Policy (LPHE) published by the Education 
Ministry. Properly understood, the complaint on both grounds was that UFS 
misconstrued its powers in formulating its new language policy. The respondents 
argued that in abandoning the original dual-medium language policy in order to 
address the problem of racial segregation, UFS had to consider all reasonable 
educational alternatives before departing from the original policy. Although contending 
that UFS ought to have employed other means, without limiting the right of Afrikaans 
language speakers to their language of choice, to solve the problem, the respondents 
did not explain what other means were available to UFS. UFS’ argument was that the 
right to receive an education in a language of choice hinged on whether the attainment 
of the right was reasonably practicable, and that the latter element had to take into 
account constitutional norms. Explaining the reasonably practicable standard, the 
Court held that the legal standard is reasonableness, which of necessity involves a 
consideration of constitutional norms, including equity, redress, desegregation and 
non-racialism. The factual criterion is practicability, which is concerned with resource 
constraints and the feasibility of adopting a particular language policy. Consequently, 
even if a language policy is practical because there are no resource constraints to its 
implementation, it may not be reasonable to implement because it offends 
constitutional norms. What is required of a decision-maker, when there is a change in 
circumstances, is to demonstrate that it has good reason to change the policy. In other 
words, it must act rationally and not arbitrarily. 

UFS’s research showed that as the demographic and language profile of its student 
population had changed with ever-increasing numbers of black students opting for 
English-medium language instruction, and correspondingly fewer numbers of white 
Afrikaans students seeking Afrikaans-medium instruction, racial segregation was 
becoming an increasing problem. The university’s assessment that it was no longer 
reasonably practicable to continue with the original was, therefore, one that the court 
should be slow to interfere with on review. The respondents’ contention that UFS 
misconstrued its powers by failing to properly apply the reasonably practicable 
standard in section 29(2) was rejected as UFS was found to have been exemplary in 



the manner in which it approached the decision to reconsider the old policy and adopt 
a new policy. 

The respondents’ second complaint was that UFS’s statutory power to adopt a 
language policy was constrained by the LPHE, and that UFS misconstrued its power 
by adopting a language policy that was in conflict with the LPHE. The Court held that 
UFS was under no legal obligation to apply the LPHE and was free to depart from it 
for good reason – which it did have in this case 

Finally, the Court considered UFS’s application to strike out certain damaging 
allegations in the respondents’ papers regarding its conduct. The Court agreed that 
the allegations were not shown to be true and that UFS was, therefore, entitled to a 
striking-out order. 

On the issue of costs, the first respondent relied on what has become known as 
the Biowatch principle to avoid a costs order against unsuccessful litigants who seek 
to vindicate constitutional rights. The Court upheld that submission except in respect 
of the striking-out application. 
 
 
Devland Cash and Carry (Pty) Ltd v Attorneys Fidelity Fund [2017] 2 All SA 825 
(WCC) 

Attorneys Fidelity Fund – Irrevocable undertaking issued by attorney – Whether 
constituting trust funds held for and/or on behalf of beneficiary of undertaking as 
contemplated in section 26(a) of the Attorneys Act 53 of 1979 – Sec-tion 26(a) of the 
Act provides that the Attorneys Fidelity Fund shall be applied for the purpose of 
reimbursing persons who may suffer pecuniary loss as a result of theft committed by 
a practising practitioner of any money or other property entrusted by or on behalf of 
such person to him in the course of his practice. 

Words and phrases – “entrusted” – Section 26(a) of the Attorneys Act 53 of 1979 –
Attorneys Fidelity Fund shall be applied for the purpose of reimbursing persons who 
may suffer pecuniary loss as a result of theft committed by a practising practitioner of 
any money or other property entrusted by or on behalf of such person to him in the 
course of his practice – “entrusted” comprises two elements, firstly, to place someone 
else in the possession of something, and secondly, subject to a trust, which means 
that the person entrusted is bound to deal with it for the benefit of another. 
In June 2009, the applicant was furnished with an irrevocable undertaking in terms of 
which R1 000 000 was placed in an attorney’s trust account, to be paid to the applicant 
within 45 days of the issue of an invoice. The undertaking was furnished by an attorney 
(“Ganas”) on behalf of his client who operated a company (“Coifax”) in Zimbabwe.A 
further irrevocable undertaking was subsequently furnished, in similar terms. Acting 
on the strength of the undertakings, the applicant sold and delivered goods on a 
running account facility to Coifax at its special instance and request during the period 
2 July 2009 to 12 November 2009. The applicant had insisted on the irrevocable 
undertaking as security to discharge the debt, due to the substantial credit risk involved 
in Coifax’s operation in Zimbabwe during aperiod of adverse economic conditions 
andprevailing climate of political instability. 



The founding affidavit reflected that Coifax made regular payments directly to the 
applicant until about 24 August 2010 whereafter they ceased. The applicant then 
reconciled the Coifax account, computed the outstanding amount due to be 
R814 962,35, and called upon Ganas’ firm to effect payment of the sum owed as per 
the conditions of the irrevocable undertakings. No response was received. The 
applicant subsequently discovered that Ganas’ firm (“LBG”) had been suspended from 
practising pending an investigation into alleged impropriety. Thus apprised of the 
potential theft and or misappropriation of the R1 000 000, the applicant submitted a 
claim to the respondent in accordance with section 26 of the Attorneys Act 53 of 
1979 (“the Act”). The respondent took the position that the applicant was required to 
provide proof showing how, when and where the R1 million was entrusted to Ganas 
for the issue of the irrevocable undertakings before it would consider the claim. The 
applicant disputed that it was required to provide such proof on the ground that it was 
the primary responsibility of the respondent to investigate the modus operandi of LBG, 
and that the issued irrevocable undertakings provided prima facie and/or sufficient 
proof to the applicant that it was backed by underlying trust funds, when goods were 
supplied on the strength of the irrevocable undertakings. 

As a result of the requested proof not being provided, the applicant was notified that 
the respondent’s Board of Control had resolved that the irrevocable undertakings did 
not constitute sufficient proof of entrustment. 
Held – Section 26(a) of the Act provides that the Attorneys Fidelity Fund shall be 
applied for the purpose of reimbursing persons who may suffer pecuniary loss as a 
result of theft committed by a practising practitioner of any money or other property 
entrusted by or on behalf of such person to him in the course of his practice. For 
purposes of section 26(a), “entrusted” comprises two elements, firstly, to place 
someone else in the possession of something, and secondly, subject to a trust, which 
means that the person entrusted is bound to deal with it for the benefit of another. 

The first issue was whether the applicant bore the onus to establish “physical 
entrustment”, ie that LBG was in fact placed in possession of the money, 
notwithstanding the furnishing of the irrevocable undertaking. That in turn involved a 
consideration of whether the undertaking established a contractual obligation on the 
part of LBG to pay the applicant, independent of the underlying arrangement between 
the applicant and Coifax. The applicant argued that the fact of the irrevocable 
undertaking was, of its own, sufficient to prove physical entrustment. 

Having regard to the content of the undertaking, it could not be said that LBG 
undertook to pay “regardless” but rather to effect payment from the monies purportedly 
already placed by Coifax in its trust account upon the conditions set forth therein. The 
physical entrustment was the express basis on which the undertaking was issued 
when regard was had to the plain wording thereof. It made no sense for LBG to have 
personally given an unconditional, independent undertaking in the circumstances. The 
Court also found no authority to the effect that an attorney has a fiduciary duty towards 
members of the public at large. There was further, no authority to the effect that, in 
matters such as the present, the respondent bore the onus to disprove physical 
entrustment, as the applicant appeared to suggest. The general approach of our courts 
is that it is the claimant who bears the onus to show that the requirements 
of section 26(a) have been met. 



It was therefore concluded that it was incumbent upon the applicant to show, on a 
balance of probabilities, that monies were in fact paid by Coifax to LGB prior to the 
furnishing of the undertaking relied upon. There was no cogent evidence that such 
physical entrustment ever in fact took place. On that ground, the applicant’s claims 
had to fail. 

The Court went on to consider the other defences raised, lest it be wrong in the above 
conclusion. 

The remaining questions were whether the money was “entrusted” to Ganas by the 
applicant; and if it was, whether the money was entrusted to Ganas “in the course of 
his practice as an attorney”. The only role that Ganas played in the transaction 
between the applicant and Coifax was to irrevocably undertake to pay over money to 
the applicant 45 days after presentation of invoices which had purportedly been 
entrusted to it for the credit of Coifax. The applicant itself did not regard the undertaking 
furnished as the first port of call for payment, but rather that it would only call upon 
Ganas to pay in the event of Coifax’s default. There was no evidence that Ganas (or 
LBG) accepted the money and issued the irrevocable undertaking in the context of 
any transaction in which Ganas was involved in the course of his practice as an 
attorney. LBG merely served as a conduit for the money. The applicant might well 
have claims in contract or delict against Ganas and/or LBG based on the breach of 
the irrevocable undertaking, but it did not have a claim against the respondent in terms 
of section 26(a) of the Act. The application was dismissed with costs. 

 
Readam SA (Pty) Ltd v BSB International Link CC and others [2017] 2 All SA 
902 (GJ)  

Court order – Order for demolition of unlawful building – Non-compliance with order – 
Application for committal for contempt of court – Whether it is open to a party to 
deliberately not comply with a court order and to choose its own course of action in 
overcoming the problems leading to the issuing of the order against it – Avoidance of 
directives in court order shown to be wilful and constituting contempt of court. 
The applicant (“Readam”) owned immovable property adjacent to property owned by 
the first respondent (“BSB”). In March 2013, BSB obtained approval from the City of 
Johannesburg to erect a building on its property. The approval was in violation of the 
local town planning scheme. Readam’s attempts to stop the construction of the 
building were in vain, leading it to apply for an interdict. The interdict was initially 
refused but the matter proceeded to the Supreme Court of Appeal (“SCA”) where it 
was declared that the building was unlawful. BSB was directed to partially demolish 
the building to bring it within the scope of the town planning scheme – only after the 
City had reconsidered the building plans and granted approval. Readam corresponded 
extensively with BSB and the City to enforce compliance with the order. When those 
efforts failed, it launched the present application to commit the first and second 
respondents for contempt of court. 

It was evident in the meantime that the second respondent, as the controlling mind 
behind BSB, had no intention of complying with the SCA order. Instead, the 
contraventions of the town planning scheme were sought to be overcome by the 
purchase of a neighbouring erf. 



Held – The critical question was whether the deliberate course of conduct by BSB and 
the second respondent, to correct the problems in their own way constituted a wilful 
defiance of the SCA order. Broken down, that question led to the questions of whether 
the SCA order, properly interpreted, allowed for such a course of conduct, and second, 
whether as a matter of principle and public policy, a litigant can be allowed to 
unilaterally choose not to comply with a direct order of court, thereby effectively side-
stepping the authority of the court and de facto achieving the objective of the unlawful 
enterprise by way of a fait accompli. 

For contempt of court to be proved,a wilful and mala fide defiance must be established 
beyond a reasonable doubt. No onus of proof rests on a person accused of contempt, 
but a burden to adduce evidence from which an inference of absence of wilfulness 
or mala fides can be deduced does rest on such a person, once proof is adduced of 
the existence of an order, service on the person, and non-compliance. 
Generally, where non-compliance calls for an explanation that points away from 
defiance, a party might plead impossibility of performance, or the existence of an 
impediment inhibiting performance. However, BSB did neither. Instead, it admitted 
taking no steps towards compliance and confessed to doing so deliberately. The 
question was whether the conscious decision to act thus, meant that the element of 
wilfulness was proven. 

The excuse offered by BSB for non-compliance is the assertion that it was proper to 
deliberately not comply because it was envisaged that through the consolidation of the 
erven an a rezoning application, what had been unlawful would become lawful ex post 
facto. However, as pointed out by Readam, the steps envisaged by BSB and its owner 
could not be accepted as definitely viable solutions. Furthermore, the strategy pursued 
by them was inconsistent with any fair meaning to be attributed to the SCA order, 
which did not make demolition optional. The order could not be read to mean that it 
was open to BSB to take steps that excluded a demolition. 

In an attempt to avoid the consequences of its non-compliance with the court order, 
BSB asked the Court to allow it to apply for a variation of the SCA order. The first issue 
was whether it was competent to seek a variation that wholly contradicted the purpose 
of the order given. The second issue related to the existence of any new facts or 
circumstances that were unknown when the judgment was given or could not have 
been capable of presentation to the court at a time relevant to the giving of the order. 
Neither of those questions could be answered in BSB’s favour. 

Consequently, the first and second respondents were declared to be in contempt of 
the SCA order, and were directed to comply with the order as set out in the present 
Court’s order. The second respondent was committed to incarceration for a period of 
30 days, which committal was suspended on condition the orders made in this 
judgment were complied with. 
 
South African Students Congress (SASCO) and another v Walter Sisulu 
University and others [2017] 2 All SA 921 (ELC) 

Interdict- – Interim interdictory relief – Requirements – Applicant is required to 
establish a prima facie right; a well-grounded apprehension of irreparable harm if the 
interim relief is not granted and the ultimate relief is; that the balance of convenience 



favours the granting of an interim interdict; and that the applicant has no other 
satisfactory remedy. 

Review- Judicial review – Court found that the second applicant’s disqualification 
flowed from the provisions of the Student Representative Council constitution – In 
absence of decision being made as alleged by applicant to disqualify him, there could 
be no review. 
The first applicant was a student organisation and the governing body of the student 
representative council (the “SRC”) at the Buffalo City campus of the first respondent 
university. The second applicant was a member of the Buffalo City SRC of the 
university. In 2015, he was found guilty of misconduct in contravention of the 
university’s policy. An order of expulsion was issued, but was suspended for a year on 
certain conditions. One of the consequences was that he was stripped of all leadership 
positions that accompany his leadership role at the university. 

The elections for the 2016/2017 SRC committee were scheduled to take place on 29 
September 2016. The second applicant’s lawyers wrote to the university, demanding 
that the second applicant be allowed to participate in all university activities and be 
given his right to be in any leadership position including in the SRC. In spite of the 
university’s refusal to depart from its position, the first applicant, having won the SRC 
elections, duly deployed the second applicant for the position of president of the SRC. 
The university refused to permit that, and the applicants lodged an urgent application 
to interdict the respondents from preventing the first applicant from deploying the 
second applicant as the elected SRC president. In terms of the applicants’ motion, it 
was envisaged that the interdict should operate as an interim one, pending the 
finalisation of an application or the review and setting aside the decision of the 
respondents. 
Held – In order to obtain an interim or interlocutory interdict, an applicant is required 
to establish a prima facie right; a well-grounded apprehension of irreparable harm if 
the interim relief is not granted and the ultimate relief is; that the balance of 
convenience favours the granting of an interim interdict; and that the applicant has no 
other satisfactory remedy. 

The Court agreed with the respondents that the very existence of the review 
application established another satisfactory remedy. So too would attempts to invoke 
the provisions of the SRC Constitution which, inter alia, provided for the university 
disciplinary committee to state in writing that the sentence following a guilty verdict at 
a misconduct inquiry did not affect the member’s standing in the SRC. It could also not 
be said that the balance of convenience favoured the granting of interim relief as the 
steps which would then have to be taken would disturb the functioning and smooth 
running of the SRC. The interim application was dismissed with costs. 

The relief which the applicants sought in the main application was for the court to 
review and set aside the decision of the respondents, which sought to prevent the first 
applicant in its endeavour to deploy the second applicant as the elected president of 
the SRC. The applicants submitted that the crisp issue for determination was whether 
the fourth respondent, in her capacity as a member of the Executive Committee of the 
university, was entitled in terms of the university’s constitution, to disqualify the second 
applicant from being deployed as the SRC president. The respondents denied that the 
fourth respondent had disqualified the second applicant. The Court found that the 
second applicant’s disqualification flowed from the provisions of the constitution, and 



that the fourth respondent had made no decision to disqualify him. There was, 
therefore, no decision to review. 

In any event, the Court pointed out that the non-joinder of the incumbent SRC leader, 
who clearly had a direct and substantial interest in the matter, was on its own 
dispositive of the application. 

The review application was dismissed with costs. 

 
Umfolozi Sugar Planters Ltd and others v Isimangaliso Wetland Park Authority 
and others [2017] 2 All SA 947 (KZD)  

Court order – Alleged non-compliance – Contempt of court application – Requirements 
– Order must have been duly served on, or brought to the notice of the alleged 
contemnor; there must have been non-compliance with the order; and the non-
compliance must have been wilful or mala fide – In absence of wilfulness and mala 
fides, no contempt could be found to exist. 
The iSimangaliso Wetland Park (the “Park”) on the KwaZulu-Natal North Coast was 
proclaimed as a World Heritage site in 2000 under the World Heritage Convention 
Act 49 of 1999. The Park was an international tourist attraction. 

Also integral to the history, heritage and ecological diversity of KwaZulu-Natal North 
Coast was sugar cane farming. 

Both sugar cane farming and the Park provided constructive and laudable 
contributions to the economy and heritage of KwaZulu-Natal as well as South Africa 
as a whole. 

The present application involved the respective interests of a group of sugar cane 
farmers on the uMfolozi floodplain and the Park and its management authority, in 
respect of the breaching of the uMfolozi river mouth which impacted on the sugar cane 
farming in the area in proximity to the Park and the ecology in the St Lucia lake system 
(one of the wetlands within the Park). 

The first applicant had 48 shareholders, all of whom farmed sugar cane on some 9127 
hectares of land adjacent to the uMfolozi river. Amongst the services the first applicant 
provided to its shareholders is the maintenance of communal drainage and flood 
protection infrastructure to reduce the effects of periodic flooding on the uMfolozi 
floodplain. 

The first respondent (“iSimangaliso”) was an organ of State, vested with authority over 
the Park. The second to fifth respondents were Ministers of relevant portfolios, but no 
relief was sought against them. 

In a part of the main application, the applicants sought urgent interdictory relief, 
pending the outcome of the relief sought in Part B, to the effect that iSimangaliso open 
or allow the applicants to open the uMfolozi Estuary to drain down current flooding 
levels, and to prevent backflooding, of the farmland of the second and third applicants 
and other shareholders of the first applicant. In Part B, they sought declaratory relief 
premised on its allegation that iSimangaliso had failed to develop and/or implement 
the statutory policies, protocols, procedures, rules and plans including the Global 
Environmental Facility (“GEF”) project, in terms of the regulatory framework under 



which iSimangaliso held authority, specific to the management of the uMfolozi mouth 
which had a direct impact on the neighbouring farmland. 

When Partof the application was served before the court,a consent order in respect of 
Partwas formulated, in terms of which it was agreed that iSimangaliso would breach 
the uMfolozi River Mouth to the sea to drain down backflooding on the applicants’ 
farmland whenever the Cotcane level reaches 1,2m.s.l and would effect the breach 
within 24 hours of being notified of the level by the first applicant. despite the 
agreement by the parties on the interim measures pending finalisation of Part B, the 
applicants brought two urgent applications in December 2015 and March 2016, 
alleging that iSimangaliso was in contempt of the order granted as it had flagrantly 
disregarded the order it had consented to. iSimangaliso denied being in contempt as 
alleged by UCOSP and submitted that it had acted in accordance with what was 
required of it by the court order, in respect of the situation prevailing at the time. 

Having heard argument on the main application and the two contempt applications, 
the court was satisfied that the interim relief had run its course and that the interests 
of the parties and of justice required an order be made without further delay. It 
therefore issued an order in terms of which the interim relief as set out in the order 
taken by consent was discharged, the main application was dismissed, and all costs 
were reserved. 

In the present judgment, the court set out its reasons, the legal principles applied and 
the relevant statutes considered. 
Held – The applicants levelled a wide range of shortcomings on the part of 
iSimangaliso in connection with the management of the uMfolozi mouth. The Court 
found that the applicants had failed to discharge the onus of showing that iSimangaliso 
had failed to develop and/or implement the statutory policies, protocols, procedures, 
rules and plans in terms of the regulatory framework under which iSimangaliso held 
authority, specific to the management of the uMfolozi mouth. The Court confirmed that 
iSimangaliso had acted intra vires in implementing its management policy which 
included the decision not to breach the uMfolozi river mouth artificially. Nevertheless, 
it was still necessary for the Court to consider whether the applicants had a right to the 
declaratory and interim relief sought, which would also impact on the issue of costs. 

When declaratory relief is sought, it is incumbent upon the applicant to demonstrate 
that it haslegal interest in the relief and set out the facts to sustain the legal interest 
asserted. The relief sought in Part A was not supported by the facts, and was thus 
refused. 

As stated above, Part A was for declaratory relief. In an application for an interim 
interdict, the applicant must prove on a balance of probabilities a prima facie right, 
although open to some doubt; a well-grounded apprehension of irreparable harm if the 
interim relief is not granted and the ultimate relief is eventually granted; the balance of 
convenience favouring the granting of an interim interdict; and that the applicant has 
no other satisfactory remedy. Although the application for interim relief was brought 
on an urgent basis, the Court was not satisfied that the urgency was justified. 
Moreover, the requirements for an interim interdict were not established by the 
applicants. 

Turning to the contempt of court applications, the Court held that the parties were 
not ad idem as to the site and the implementation of the breach of the river mouth. 



Given the ambiguity and that the contextual interpretation was irreconcilable with the 
interpretation contended for by either party, the Court concluded that the order was 
unenforceable. 

The requirements for establishing contempt are that the order must exist; it must have 
been duly served on, or brought to the notice of the alleged contemnor; there must 
have been non-compliance with the order; and the non-compliance must have been 
wilful or mala fide. The Court was unable to draw an inference of wilfulness and mala 
fides or conclude that iSimangaliso was in contempt of the order. 

The main application and the contempt applications were dismissed, and the 
applicants were ordered to pay iSimangaliso’s costs. 
 

Leithcon Earthmoving CC v Matlala and Another (2015/82835) [2017] ZAGPPHC 
257 (7 June 2017) 

Exception-particulars of claim-plaintiff is afforded 10 (ten) days to amend  
 

 The defendants except to the plaintiff’s particulars of claim, in respect of the 
alternative ‘cause of action’ against both defendants jointly and severally, on the 
grounds that it is vague and embarrassing and lack averments necessary to sustain 
a cause of action. The particulars upon which the exception was based were set out 
in ‘clear and concise terms’ as required by the Rules of Court and were stated to be 
firstly that the allegations made by the plaintiff in its particulars of claim does not set 
out facts in support of a conclusion that the second defendant was party to the 
agreement with the plaintiff. Secondly, the plaintiff does not make the necessary 
averments to support its claim, which is founded in terms of the provisions of section 
63(a) of the Close Corporation Act, 69 of 1984 (‘the Act’), read with section 22(1) of 
the Act). 

The plaintiff’s alternative action is founded on section 63(a) of the Close Corporation 
Act, 69 of 1984 (‘the Act’). This section goes under the heading: ‘Joint liability for 
debts of corporation’, and provides as follows: 

‘Notwithstanding anything to the contrary contained in any provision of this 
Act, the following persons shall in the following circumstances together with a 
corporation be jointly and severally liable for the specified debts of the 
corporation: 

(a)  Where the name of the corporation is in any way used without the 
abbreviation as required by section 22(1), any member of the corporation who 
is responsible for, or who authorized or knowingly permits the omission of 
such abbreviation, shall be so liable to any person who enters into any 
transaction with the corporation from which a debt accrues for the corporation 
while that person, in consequence of such omission, is not aware that the 
person is dealing with a corporation; 

(b)  … …’ 

The sum total of the allegations in support of a claim against the second defendant is 
to be found in paragraph 19 of the plaintiff’s particulars of claim, which reads as 
follows: 



‘In the alternative and if the Court find (sic) that the agreement was concluded 
with the Second Defendant, then and in that event, the Plaintiff pleads that the 
First Defendant is jointly and severally liable for the debt of the Second 
Defendant in circumstances where the First Defendant used the name of the 
Second Defendant corporation without abbreviation as required by section 
22(1), read with section 63(a) of the Close Corporation Act, Act 69 of 1984’. 

The plaintiff does not plead facts on which liability on the part of the second 
defendant can be founded. The plaintiff also does not plead any facts in support of 
the claim that the first defendant is personally liable for the debts of the second 
defendant. 

 [6]. Applying these principles, I am of the view that there is merit in the objection of 
the defendants to the plaintiff’s particulars of claim relating to the alternative claim. 
The particulars for the above reasons are both vague and embarrassing and do not 
disclose a cause of action. 

[7]. For these reasons, I am of the view that the exception of the defendants should 
be upheld on both grounds, and the cost should follow the suit. 

 

Accordingly, I make the following order: 1. The exception of the first and second 
defendants to the plaintiff’s particulars of claim relating to the alternative claim as 
contained in paragraph 19 is upheld.2. The plaintiff is afforded 10 (ten) days from 
date of this order within which to amend its particulars of claim.3. The plaintiff shall 
pay the first and second defendants’ cost of the exception. 
 

Mahaeeane v Anglogold (85/2016) [2017] ZASCA 090 (07 June 2017) 

Subpoena duces tecum-Promotion of Access to Information Act 2 of 2000 : section 
50 : meaning of ‘documents required’ : right relied upon to claim damages : in the 
context of litigation, documents must be reasonably required to formulate a claim : 
test not met in present matter : records requested not reasonably required to 
exercise or protect right relied upon. 

The Supreme Court of Appeal handed down judgment in an appeal resulting from an 
application brought in the Gauteng Local Division of the High Court, Johannesburg. In 
the application, the appellants sought to obtain records in the possession of the 
respondent including those relating to: steps taken by the respondent to create a safe 
working environment in its mines; its compliance with its statutory health and safety 
duties; steps taken to monitor the health of the appellants; any reports on these 
matters relevant to silicosis and similar records. It was contended that the records 
were required to enable the appellants to assess their prospects of successfully suing 
the respondent for damages caused by their having contracted silicosis. 
 
The appellants had both been employed in gold mines run by the respondent for many 
years. Silicosis is common in gold mine workers who are exposed to harmful quantities 
of silica dust whilst working underground in mines. This dust is generated in the course 
of mining activities. The appellants were dismissed from employment on the basis that 
they had contracted silicosis. This much was common cause. It was disputed that their 
silicosis had resulted from their employment in the respondent’s mines.  



 
The first appellant was certified as having contracted silicosis during September 2004 
and the second appellant during September 2009. By November 2011, both the 
appellants had instructed Richard Spoor Incorporated, a firm of attorneys, to represent 
and advise them. During December 2012, this firm of attorneys launched an 
application to certify a class action. The class sought to be certified included persons 
such as the appellants who had worked on the respondent’s gold mines and had 
contracted silicosis. There were 56 applicants in the certification application but the 
appellants were not cited as applicants. A detailed set of draft particulars of claim was 
annexed to the certification application. The request for records under the PAIA was 
submitted on behalf of the appellants by their attorney in August 2013. The respondent 
contended that this amounted to an application for pre-litigation discovery and a fishing 
expedition. 
 
The high court refused the application for records, holding that there was alternative 
legislation available to the appellants to obtain the records. In addition, it found that 
the records were not reasonably required for the exercise or protection of any rights. 
The high court granted the appellants leave to appeal against this refusal. 
 
The Supreme Court of Appeal was divided three to two. Two minority judgments would 
have upheld the appeal and granted access to the records. The majority upheld the 
order of the high court dismissing the application. It did so on the basis that the right 
relied upon was that to claim damages in a court of law. Since the appellants were 
able to formulate their claim adequately without the records in question, as 
demonstrated by the detail in the draft particulars of claim annexed to the certification 
application, it could not be said that the records were reasonably required to exercise 
of protect that right. In addition, since the class action had subsequently been certified, 
this signalled the commencement of proceedings and the appellants were included in 
that action until they opted out. That being the case, there was a further reason why 
the records were not reasonably required to exercise or protect the right to claim 
damages, because the machinery of discovery was available to them. The appeal was 
accordingly dismissed. 
 
Fourie v Ronald Bobroff & Partners Inc (653/2016) [2017] ZASCA 91 (7 June 
2017) 
 
Attorney: duty of an attorney to client: breach of mandate in respect of claim for 
damages for loss of earning capacity: damages not proved: absolution from the 
instance should have been ordered: appeal dismissed.  

The appellant, Ms Ursha Yvonne Fourie, instructed the respondent, Ronald Bobroff 
& Partners Incorporated, to claim damages from the Road Accident Fund (the RAF). 
Action was instituted against the RAF, but the matter was settled. The issues in this 
appeal are whether the respondent breached its mandate by failing to pursue a claim 
for loss of earning capacity in respect of the appellant and by undersettling the 
claims for general damages of the appellant and her minor son. They arose in the 
circumstances set out below. 



 On 27 June 2005, the appellant, her husband (Mr Fourie), their son Lincoln (born on 
12 November 1997) and their daughter Cayleigh (born on 26 August 2004) were 
involved in a motor vehicle collision that had tragic consequences. As a result of 
injuries sustained during the collision, Mr Fourie died on the same day and Cayleigh 
passed away about a month later on 27 July 2005. The appellant sustained physical 
injuries consisting of fractured ribs, a soft tissue neck injury, a soft tissue injury to her 
right shoulder, a clavicular fracture, haematomas to her right upper and lower leg 
and an abdominal injury. She was admitted to hospital on the date of the collision, 
where she remained until 8 July 2005. Lincoln suffered soft tissue injuries to his 
neck, back and kidneys. He was examined in hospital immediately after the collision 
and sent home. Both the appellant and Lincoln of course suffered emotional distress 
and pain as a result of the loss of Mr Fourie and Cayleigh. 

During August 2005 the appellant instructed the respondent to claim damages on 
her and Lincoln’s behalf from the RAF. The respondent specialises in personal injury 
claims. Since approximately the middle of 2007, Ms Philippa Jane Farraj, an attorney 
of some ten years’ experience employed by the respondent, handled the matter. 
Summons against the RAF was issued during August 2007. The particulars of claim 
included claims by the appellant for loss of support, loss of income and general 
damages for pain and suffering, disability and loss of amenities of life, as well as 
claims on behalf of Lincoln for loss of support and general damages. The case was 
eventually set down for hearing on 1 August 2011. 

Approximately ten days before the trial date, Ms Farraj briefed counsel to appear for 
the appellant. By that time she had obtained medico-legal reports from Dr A 
Matisson (radiologist), Dr G Read (orthopaedic surgeon), Dr L Fine (psychiatrist), Ms 
M Ledwaba (occupational therapist) and Ms S Shaik (industrial psychologist). She 
had also obtained a report from an actuary, Mr Ivan Kramer. The RAF, in turn, 
obtained medico-legal reports from Prof Schepers (orthopaedic surgeon), Prof M 
Vorster (psychiatrist) and Mr S van Huyssteen (industrial psychologist). 

The matter went to trial before Weiner J in the Gauteng Local Division, 
Johannesburg. She dismissed the appellant’s action with costs, including the costs 
of two counsel, but granted leave to appeal to this court. 

The contract entered into between the appellant and the respondent was one of 
mandate. It is settled law that it was an implied term of the contract that the 
respondent was obliged to exercise the skill, knowledge and diligence expected of 
an average attorney that specialises in personal injury claims. A plaintiff suing for 
damages resulting from breach of a mandate is entitled to positive interesse, that is, 
payment of damages that places the plaintiff in the position that he or she would 
have been had the mandate been properly executed. Thus, the question is whether 
the appellant proved the alleged breach of the mandate as well as the amount she 
would have recovered from the RAF had the mandate been properly performed. 

The claim that the respondent breached the mandate in respect of the amounts 
accepted for general damages, may be dealt with briefly. The assessment of general 
damages is no exact science and is notoriously difficult. The amounts were accepted 
on the advice of experienced counsel. The analysis of comparable cases by the 



court a quo, which I find unnecessary to repeat, indicated that the amounts fell within 
reasonable bounds. 

I therefore turn to the appellant’s case in respect of loss of earning capacity. This 
requires an analysis of the evidence available to Ms Farraj on 1 August 2011, in 
respect of the employment record and the intentions of the appellant before the 
accident and her employability thereafter. After the appellant had obtained a diploma 
in accounting, she worked as an accountant for a number of employers. She left her 
employment when she became involved in the Church of Jesus Christ of Latter-Day 
Saints (the Church).  Before Cayleigh’s birth the Church regularly appointed her on 
contract to do accounting work in respect of specific projects. But for the accident, 
she would have continued doing contract work for the Church until Cayleigh was four 
or five years old. She would have taken up fulltime employment by 2009 or 2010. 
She would have worked for the rest of her working life. As it happened, she was 
employed by the Church on contract since December 2005 and on fulltime basis 
from 1 October 2006. On 1 August 2011 she was still so employed, but intended to 
leave the employment of her own volition to operate a franchise for teaching 
mathematics to children. 

[20] An attorney exercising the knowledge, skill and diligence required of the average 
specialist in personal injury claims, would soon have established that the appellant 
earned considerably more than her husband and that save for a brief period, she 
would have remained employed for the balance of her working life. That attorney 
would have realised that except for a relatively small claim for loss of support, the 
appellant could only have a claim for loss of earning capacity. Simple logic dictates 
that claims for loss of support and loss of earning capacity cannot for the same 
period be determined on mutually exclusive factual assumptions. All of this was fairly 
conceded by counsel for the respondent. 

[21] A prudent attorney in the position of Ms Farraj would upon examination of the 
available medico-legal reports have ascertained that the appellant did indeed suffer 
a permanent loss of earning capacity. In my view this conclusion rendered it 
imperative to determine the extent of the impairment. That should have been done 
by agreement between the experts of both parties or by obtaining and presenting 
evidence to this effect. The actuarial calculation of the monetary value of the 
impairment of earning capacity should have presented no difficulty. 

[22] Ms Farraj made no attempt to have the extent of the impairment of the 
appellant’s earning capacity expertly determined. She did not even consult with any 
of the experts. Instead she purported to determine the extent of the impairment by 
pure guesswork and compounded that by unscientific calculations. I am of the view 
that this conduct materially departed from the required standard and constituted a 
breach of mandate by the respondent. 

[23] The next question is whether the appellant proved that she had suffered 
damages as a result of the breach of the mandate. In this case this requires proof 
that upon proper performance of the mandate, the appellant would have recovered 
more from the RAF in respect of loss of earning incapacity than she did recover for 
future loss of support. As I have shown, this, in turn, required expert evidence of the 



differential contingency deductions in respect of the position before and after the 
accident. 

[24] Regrettably, as I shall show, the appellant bedevilled the assessment of whether 
she had suffered damages. She did so by failing to pursue a case or to present 
expert evidence on the extent of the partial impairment of her earning capacity and 
by insisting that she was permanently unemployable in the open market as at 1 
August 2011. 

[25] This proposition is devoid of any evidential basis. On 1 August 2011 the 
appellant had been in fulltime employment since 1 October 2006. She intended to 
leave that employment to pursue the operation of a mathematics franchise, a 
prospect that she was excited about. Not only did she not inform any of the experts 
that she was unable to cope at work, but all of the experts found that she was indeed 
employable in the open market, albeit subject to some impairment. 

[26] In her evidence the appellant confirmed the correctness of a summary of the 
appraisals of her performance at work, which was presented in evidence, together 
with the appraisals themselves, by a human resource manager of the Church. These 
appraisals indicated that the appellant’s overall performance during 2007 had been 
rated just below the required standard. During 2008 she ‘greatly exceeded’ that 
standard and during 2009 she managed to exceed it. Her performance during 2010 
was rated as exceptional and during 2011 she met the required standard. In the light 
of the objective evidence, the expert reports and the admitted appraisals, the lay 
evidence of Mr Rothman and Ms Harris, respectively the financial manager and a 
senior bookkeeper employed by the Church, that the appellant was unemployable in 
the open market, could carry no weight. 

[27] The point is well illustrated by the history of the litigation against the respondent. 
In the original particulars of claim it was stated that the appellant had the capacity to 
earn not less than R31 000 per month as a bookkeeper/personal assistant, but that 
she had lost the capacity to earn between the ages of 50 and 60, that is, that she 
would have retired ten years earlier. In an actuarial report dated 12 September 2013, 
which the appellant furnished to the respondent, the appellant’s claim was based on 
the assumption that she would have retired five years earlier, at age 57½  instead of 
age 62½. Only during opening address in the court a quo, did counsel for the 
appellant indicate that the appellant’s case was that as at 1 August 2011 she had a 
complete loss of earning capacity. An amendment to that effect was effected on the 
following day. 

[28] Mr Whittaker calculated the monetary value of the income that the appellant 
would have received but for the accident as well as her expected income as a result 
of her injuries. He made use of the different Patterson levels of earning 
recommended by Ms Shaik in respect of the two scenarios. He allowed a 
contingency deduction of 20% in respect of the first scenario. He found that upon 
making a 30% contingency deduction in respect of the second scenario, that is a 
10% differential contingency deduction, the value of the appellant’s loss of earning 
capacity, together with the aforesaid approximately R20 000 for past loss of support, 
would be more or less the same as the figure included in the settlement for loss of 
support. It follows that the use of an appropriate higher differential contingency 



deduction would have indicated that the appellant did suffer damages as a result of 
the breach of the mandate. 

[29] It appears probable that a 10% differential contingency deduction is too low to 
accurately reflect the monetary value of the appellant’s loss of earning capacity. And 
even though it is tempting to attempt to determine an appropriate percentage, I have, 
after mature consideration, come to the conclusion that an attempt by this court to do 
so, would amount to the same guesswork that the respondent was guilty of. The 
same applies to the speculative submission of counsel for the appellant that a 70% 
differential contingency deduction should be applied. It follows that the appellant did 
not succeed in proving that she had suffered damages as a result of the breach of 
the mandate. In the result, the order of the court a quo must be varied to one of 
absolution from the instance, but should otherwise remain intact. This does not 
entitle the appellant to costs of the appeal. 

The order of the court a quo is varied by substituting the dismissal of the appellant’s 
claim with an order of absolution from the instance. Save for paragraph 1 above, the 
appeal is dismissed with costs, including the costs of two counsel. 

 
 
Transalloys v Mineral-Loy (781/2016) [2017] ZASCA 95 (15 June 2017) 
Res judicata and issue estoppel: When appropriate to separate issues- court a quo  
upheld the respondent’s special plea of res judicata with costs. Appeal dismissed. 

The respondent, Mineral-Loy (Pty) Ltd, instituted an action against Highveld Steel 
and Vanadium Corporation Limited (Highveld) and the appellant, Transalloys (Pty) 
Ltd, as first and second defendants respectively, in the Gauteng Division, Pretoria, of 
the High Court, claiming payment of commission due to it for services rendered on 
behalf of the appellant pursuant to a distribution and service agreement allegedly 
concluded by the parties. The respondent based its claim on two invoices for August 
2008 and September 2008. It also claimed damages for the loss of profit allegedly 
resulting from the repudiation of the distribution and service agreement. Highveld 
and the appellant disputed liability. When the matter came before Fabricius J on 14 
March 2013 in the court below, the parties sought and obtained an order that 27 
issues, inter alia, relating to the existence of the agreement, its precise terms and 
conditions and its repudiation be determined separately before any other issues. 

[2] In due course Bertelsmann J heard the separated issues and on 3 June 2013 
delivered a judgment and determined them in favour of the respondent. Following 
upon Bertelsmann J’s judgment the respondent amended its particulars of claim, 
inter alia, by relying on new breaches of the distribution and service agreement and 
by increasing the quantum of its claim for damages. 

[3] In turn, the appellant amended its plea by pleading that on or about 21 December 
2006 the parties varied the terms of the agreement. The appellant alleged that in 
terms of the agreement as varied the respondent had to meet certain contractual 
prerequisites to qualify for the payment of commission. The appellant contended 
further that the respondent failed to meet those prerequisites and that it was 
therefore not entitled to be paid commission. In the alternative, the appellant alleged 



that the respondent had waived its rights under the agreement and was therefore not 
entitled to be paid any commission. 

[4] The respondent replicated and pleaded that the issues sought to be introduced by 
means of the amended plea were res judicata. It contended that the appellant should 
be precluded from raising and relying on those issues. 

[5] At the hearing of this matter we were advised by counsel that Janse van 
Nieuwenhuizen J had on 14 July 2016, and by agreement between the parties, 
granted an order that the special plea of res judicata be adjudicated separately, 
before any other issues. Janse van Nieuwenhuizen J made no formal ruling to that 
effect, but the matter proceeded in accordance with the agreement and ultimately, 
she upheld the respondent’s special plea of res judicata with costs. The appellant 
appeals against that judgment with leave of the court below. 

[6] Before dealing with the merits of the appeal, it is necessary to make a few 
remarks about separating issues. The purpose of rule 33(4) of the Uniform Rules of 
Court - entitling a court to try issues separately in appropriate circumstances - is to 
facilitate the convenient and expeditious disposal of litigation. But that result is not 
always achieved. It may not be appropriate to deal with the matter on separated 
basis where the issues are inextricably linked and not discrete. This court in Denel 
(Edms) Bpk v Vorster 2004 (4) SA 481 (SCA) para 3 held that even where the issues 
are discrete, the expeditious disposal of the litigation is often best achieved by 
ventilating all the issues at one hearing, particularly where there is more than one 
issue that might be readily dispositive of the proceedings. In other words, careful 
thought must be given to the anticipated course of the litigation as a whole, before a 
decision to separate the issues is taken. The trial court must be satisfied that it is 
proper to order a separation as it has a duty to ensure that the issues to be tried are 
clearly circumscribed with clarity and precision, so as to avoid confusion. These 
guiding principles were not observed when a separation order was sought and 
obtained in this matter. 

[7] Careful thought was not given to the anticipated course of litigation as a whole 
before on each occasion a decision to separate the issues was taken. The issues 
have been adjudicated on a separated basis twice in this matter resulting in a delay 
in the determination of the real issues. The history of litigation in this matter makes it 
clear that separation was ordered without first ensuring that the issues to be tried 
were clearly circumscribed. That was particularly the case with the separation order 
on the first occasion, which purported to state 27 separate issues for determination 
and led Bertelsmann J to issue an order declaring that: ‘Plaintiff succeeds against 
the second defendant on every issue identified in [the separation order]’. The 
indeterminate nature of that order led to much of the confusion in the present 
proceedings.     

[8] Back to the merits of this appeal, the question is whether a replication of res 
judicata was rightly upheld. In other words, the broad question is whether all the 
issues raised in the appellant’s amended plea are the same as those that were 
before and finally adjudicated by Bertelsmann J on 3 June 2013. In this regard the 
pleadings and the judgment of Bertelsmann J must be carefully analysed. 

The order of the high court is set aside and replaced with the following order:The 
replication of res judicata is upheld and paras 9.2 to 9.4, 17.2 and 22.2.1 of the 
amended plea are struck out. The second defendant is ordered to pay costs of the 



separate determination of the issues raised by the replication.’  The appeal is 
otherwise dismissed with costs, such costs to include those consequent upon the 
employment of two counsel. 

 

Occupiers of erven 87 & 88 Berea v Christiaan Frederick De Wet N.O. [2017] 
ZACC 18 
Court— common law rescission — iustus error- eviction by consent — duties of a 
court — section 26(3) of the Constitution — section 4 of the Prevention of Illegal 
Eviction From and Unlawful Occupation of Land Act 19 of 1998 informed consent—
rule 42(1)(a) of the Uniform Rules of Court. 

On 8 June 2017, the Constitutional Court handed down judgment in an application for 
leave to appeal against the judgment and order of the High Court of South Africa, 
Gauteng Local Division, Johannesburg (High Court).  The High Court refused to 
rescind an eviction order that had been granted against 184 men, women and children 
(Occupiers) who occupy a block of flats situated at erven 87 & 88, Kiribilly, corner 
Soper and Fife Road, Berea, Johannesburg (Property).  The property was owned by 
ML Rocchi Investments CC (ML Rocchi) since 1985.  The first and second 
respondents were appointed as joint liquidators of ML Rocchi (Liquidators). 
 
Mr Calvin Maseko purchased the Property from the Liquidators and had intended to 
spend more than R3 million on the upgrade thereof and to lease the property as 
residential accommodation.  On 31 January 2013, the Liquidators’ attorneys served a 
letter on the Occupiers notifying them of the termination of their right of occupation of 
the Property.  After the service of preliminary notices in terms of the Prevention of 
Illegal Eviction From and Unlawful Occupation of Land Act 19 of 1998 (PIE), an order 
of court was obtained authorising the service of the eviction application on the 
Occupiers.  After receiving the application, the Occupiers approached Mr Skhulu 
Ngubane (Mr Ngubane), a ward committee member, to assist and accompany them 
to court.  The Occupiers contend that those present in court were only authorised to 
obtain a postponement of the application for the eviction. 
 
When the application came before the High Court on 10 September 2013, Mr Ngubane 
and four of the Occupiers were present (Appearer Occupiers).  Counsel for the 
Liquidators told the Court that the matter had been settled privately.  A draft order was 
then presented to the Court.  The Appearer Occupiers and Mr Ngubane confirmed this 
to the Court.  Accordingly, the draft order was made an order of court “by agreement”.  
After realising that a postponement was not secured and that the eviction had been 
made an order of court by agreement, the Occupiers secured legal representation and 
made application to rescind the eviction order.  The High Court dismissed the 
application for rescission and held that the eviction Court had discharged its statutory 
obligations under PIE.  As a result, the application was dismissed and leave to appeal 
was refused by the High Court and the Supreme Court Appeal. 
 
In this Court, the Occupiers submitted that there was no actual agreement as a matter 
of fact and that even if they had consented, that consent was not legally valid.  They 
further submitted that the Court dealing with their eviction was under constitutional and 
statutory duties to satisfy itself that the eviction would nevertheless be just and 



equitable after considering all the relevant circumstances.  The Occupiers argued that 
the eviction order falls to be rescinded in terms of rule 42 of the Uniform Rules of Court 
and the common law.  The Liquidators submitted that the Occupiers did not have any 
right to occupy the Property and had failed to disclose any defence.  They also 
submitted that the Occupiers failed to take any steps to secure alternative 
accommodation and were represented in Court when the eviction order was made.  
Lastly, the Liquidators contended that the Occupiers had failed to establish sufficient 
cause for rescission of the consent order at common law.  The Poor Flat Dwellers 
Association (Association), a non-profit civic association, was admitted as a friend of 
the court.  Association submitted that even in cases where parties in eviction 
proceedings seek to have an eviction order by agreement granted, such consent does 
not relieve a court of its obligation to perform the judicial oversight function imposed 
by PIE. 
 
In a  unanimous judgment, written by Mojapelo AJ (Mogoeng CJ, Nkabinde ADCJ, 
Cameron J, Froneman J, Jafta J, Khampepe J, Madlanga J, Mhlantla J, Pretorius AJ 
and Zondo J concurring), the Court held that courts are not absolved from their 
section 26(3) of the Constitution and PIE duties where parties consent to an eviction 
order.  The Court further  held that courts must take an active role in adjudicating 
eviction matters, taking into account all relevant circumstances, and that the 
application of PIE is mandatory.  Furthermore, the Court found that the eviction order 
falls to be rescinded for the following reasons.  Although there was factual consent to 
the eviction order on the part of the Appearer Occupiers, their consent was not valid.  
Accordingly, in respect of the Appearer Occupiers, the order falls to be set aside in 
terms of the common law.  As for the other 180 Occupiers who were not present 
during the eviction proceedings, the Liquidators had failed to establish a mandate 
between these Occupiers and the Appearer Occupiers that authorised the Appearer 
Occupiers to do anything that went beyond the obtaining of a postponement.  
Accordingly, in respect of the 180 Occupiers, the order fell to be set aside in terms of 
rule 42.  As for remedy, the Court indicated that without the local authority being part 
of the proceedings, it was unable to grant a just and equitable remedy that would 
bring finality to the matter.  Accordingly, the Court joined the local authority to the 
proceedings and remitted the matter to the High Court to deal with it on an expedited 
basis 
 

Black Sash Trust v Minister of Social Development and Others (Freedom 
Under Law NPC Intervening) (CCT48/17) [2017] ZACC 20 (15 June 2017) 

The following order is made:Joinder-Minister is joined -personal capacity-parties 
mustreport to Court -failing agreement the Court will issue directions determining the 
process. 
 
The Constitutional Court handed down a judgment following upon an earlier urgent 
application brought by The Black Sash Trust. 
 
That judgment had declared that SASSA and CPS were under a constitutional 
obligation to ensure continuing payment of social grants to grant beneficiaries from 1 
April 2017, until an entity other than CPS was able to do so.  The initial declaration of 
invalidity of the contract, in this Court’s AllPay (No 2) judgment, was further suspended 
for a 12-month period. 



 
The Court had also issued a rule nisi calling on the Minster to give reasons why she 
should not be ordered to pay the costs of the application in her personal capacity. 
 
The Minister had filed an affidavit arguing that officials from SASSA and the 
Department of Social Development were to blame.  The Minister asserted that, 
following the Court’s initial supervisory order of 25 November 2015 (supervisory 
order), she had assumed that the existing reporting and communications channels 
had remained the same at both SASSA and the Department, and that it was Mr 
Magwaza’s failure as CEO of SASSA “to engage comprehensively” with her which 
resulted in the delay in implementing the Court ordered deadline for payment of grants. 
 
In response, Mr Magwaza and Mr Dangor, the former Director-General of the 
Department of Social Development, sought and were granted leave to file affidavits.  
These affidavits argued that the Minister had created “work streams” in June 2016, on 
the recommendation of a Ministerial Committee created in response to this Court’s 
supervisory order.  These “work streams” differed from the regular governance 
protocols, and effectively served as parallel decision-making and communication 
processes that bypassed the SASSA executive board and departmental officials.  
Functionaries within the “work streams” reported directly to the Minister.  In his 
affidavit, Mr Dangor further alleged that these processes may have resulted in a 
deliberate “self-created emergency” intended to benefit CPS and maintain its 
relationship with the Department of Social Development. 
 
In a unanimous judgment written by Froneman J, the Court first held that formally 
joining a state official to proceedings would serve to make the Minister aware of the 
risks and give her a further opportunity to argue why a personal costs order should not 
be granted against her. 
 
The Court held that common-law rules for granting a personal costs orders against 
persons acting in a representative capacity were based on what this Court in 
Swartbooi v Brink [2003] ZACC 25 described as conduct that was “motivated by malice 
or amount[ed] to improper conduct”. 
 
Accountability and responsiveness are founding values of our democracy.  All organs 
of state must provide effective and accountable government.  The basic values and 
principles governing public administration include: the promotion and maintenance of 
a high standard of professional ethics; the promotion of efficient, economic and 
effective use of resources; public administration must be development-orientated; 
people’s needs must be responded to; public administration must be accountable; and 
transparency must be fostered by providing the public with timely, accessible and 
accurate information.  Cabinet members are responsible for the powers and functions 
of the executive assigned to them by the President, and they must act in accordance 
with the Constitution.  All constitutional obligations must be performed diligently and 
without delay. 
 
Within that constitutional context the tests of bad faith and gross negligence in 
connection with the litigation, applied on a case by case basis, remain well founded.  
These tests are also applicable when a public official’s conduct of his or her duties 
may give rise to a costs order. 



 
With regards to the affidavits submitted, the Court acknowledged that the allegations 
made by Mr Magwaza and Mr Dangor were untested in evidence.  Though the 
Minister’s own undisputed affidavit might allow a conclusion that she had acted in bad 
faith, her conduct surrounding the “work streams” needs to be first clarified, so that the 
matter is not addressed in a piecemeal fashion. 
 
The Court ordered the Minister to be joined as a party to the proceedings.  Pursuant 
to section 38 of the Superior Courts Act 10 of 2013, the Court further ordered the 
parties to report within 14 days on whether they could agree on an appointment of a 
referee to produce a report on the Minister’s role in the institution of the “work streams” 
identified in the affidavits.  Failing an agreement, the Court will issue directions on the 
further process to follow. 

United Democratic Movement v Speaker of the National Assembly and 
Others [2017] ZACC 21 

Constitutional issue-section 102 of the Constitution — motion of no confidence — 
voting — secret ballot — President — Speaker section 42 of the Constitution — 
section 55 of the Constitution — accountability — section 57 of the Constitution — 
National Assembly — separation of powers 

Swart v Starbuck and Others (CCT153/16) [2017] ZACC 23 (29 June 2017) 

Uniform Rules of Court — rule 53 — condonation — constitutional challenge — 
judicial review Insolvent person— section 82(8) — claim by insolvent for the payment 
of damages — leave to appeal 

 On 29 June 2017 the Constitutional Court handed down judgment in an application 
for leave to appeal against a judgment of the High Court of South Africa, Gauteng 
Division, Pretoria, dismissing Mr Swart’s claim for damages under section 82(8) of 
the Insolvency Act 24 of 1936 (Act). Mr Swart also sought condonation for the late 
filing of his application for leave to appeal.  
 
Mr Swart’s estate was sequestrated on 1 November 2005. On 16 November 2005 
the L J Moller Trust submitted three conditional offers to Mr Starbuck to purchase 
certain properties forming part of the estate. Mr Starbuck had not yet been appointed 
as a trustee at this stage, but the Master had advised him that he intended to appoint 
him as a provisional co-trustee. Mr Swart accepted the offers on 1 December 2005. 
The offers were subject to the suspensive condition that the Master grant the 
required consent, if applicable.  
On 12 January 2006 Mr Starbuck and his co-trustees (before their formal 
appointment as provisional trustees) submitted a written application to the Master for 
the authority to sell the properties in terms of section 80bis of the Act. Section 80bis 
provides that, at any time before the second meeting of the creditors, the trustees 
may recommend to the Master that property be sold, and the Master may authorise 
the sale. On 24 January 2006 the first to third respondents were appointed as 
provisional trustees of Mr Swart’s insolvent estate, and on 31 January 2006 the 
Master consented to the sale of the properties.  
 



Mr Swart instituted action against the Master and the trustees in the High Court for 
damages in the amount of R11 410 000. He argued that section 82(1) of the Act 
(dealing with the sale of property after the second meeting of the creditors) was not 
complied with, and that he was accordingly entitled to statutory damages in terms of 
section 82(8). This section provides that, where a property that forms part of an 
insolvent estate is sold in contravention of section 82, the sale remains valid, but the 
person who sold the property is liable to pay damages to the insolvent estate of twice 
the amount of the loss the estate sustained. The High Court held that, because the 
trustees had been granted the necessary authorisation by the Master to sell the 
properties in terms of section 80bis, section 82 was not applicable. Further, there 
was no reason to conclude that the properties could have been sold at a higher 
price. Accordingly, the High Court dismissed the action. This decision was upheld by 
the Supreme Court of Appeal.  
 
In the Consitutional Court, Mr Swart persisted in the argument that section 82 was 
not complied with, and that he was entitled to damages under section 82(8). He also 
raised for the first time two new issues that had not been raised in the Courts below: 
first, a challenge to the constitutionality of sections 18(3) and 80bis of the Act; and, 
second, a challenge to the validity of the Master’s authorisation in terms of section 
80bis. Mr Starbuck submitted that the sale was authorised by the Master, and 
remained valid until set aside. Further, he argued that Mr Swart was precluded from 
raising new issues at that late stage. The matter was determined under the Court’s 
Rules without hearing oral argument but after inviting and receiving written 
submissions from the parties.  
 
In a majority judgment, penned by Khampepe J (Mogoeng CJ, Nkabinde ADCJ, 
Cameron J, Froneman J, Madlanga J, Mhlantla J and Pretorius AJ concurring), this 
Court granted condonation but held that it was not in the interests of justice to 
determine the appeal; leave to appeal was accordingly refused, with costs. The 
Court found that Mr Swart’s claim was based on section 82 of the Act. The 
application of this section depends on the absence of a valid authorisation by the 
Master for the sale of the properties. As the Master had authorised the sale of the 
properties in terms of section 80bis, and this authorisation had not been set aside, 
the Court held that section 82 did not apply. Further, on the facts, Mr Swart had not 
proved any damages, and the trustees could not be held liable for damages that had 
not been proved.  
 
The Court went on to find that Mr Swart’s purported constitutional challenge was 
raised impermissibly for the first time in the Constitutional Court, a Court of final 
appeal. The Court then considered the purported challenge to the Master’s section 
80bis authorisation. It held that the authorisation by the Master was an administrative 
act, which had legally valid consequences until set aside. As no attempt had been 
made by Mr Swart to have the authorisation set aside, his argument that, because 
the trustees had not been appointed at the time they made the recommendation to 
the Master, section 80bis had not been complied could not be sustained.  
 
In a minority judgment (concurred in by Mojapelo AJ), Jafta J agreed that 
condonation should be granted, but disagreed with the outcome reached by the 
majority and the reasons supporting it. The minority held that leave to appeal should 
be granted and the appeal upheld. The minority held that the matter concerned the 



exercise of public power conferred by section 80bis, but agreed with the majority that 
it did not raise a constitutional issue. The applicant challenged the validity of the 
Master’s approval. When the trustees submitted the purported recommendation, they 
were not yet appointed as provisional trustees. The question that ought to have been 
considered by the Constitutional Court, which was overlooked by the other Courts, 
was whether section 80bis contemplated the “recommendation” of the sale as a 
jurisdictional fact for the granting of an approval. The minority concluded that, 
indeed, the recommendation was a condition precedent or jurisdictional fact for the 
exercise of the Master’s power. Absent the recommendation, the Master may not 
exercise the power. Therefore, what was done on the strength of the invalid approval 
was also invalid. This is because an invalid act that was performed unlawfully cannot 
render legal another act which was unlawful. Nor can an unlawful act justify another 
act that was unlawful. In these circumstances, the minority judgment would have 
held that leave to appeal must be granted.  

In a separate judgment, Zondo J concurred in the order in the majority judgment 
partly for some of the reasons given in the majority judgment and partly for the 
reason that to require the first to the third respondents to have withdrawn their 
application to the Master of the High Court for authorisation to sell the properties 
once they had been appointed as trustees and only to re-submit it would have been 
the height of formalism. Zondo J thus concluded that the application for leave to 
appeal should be dismissed because it was not in the interests of justice to entertain 
it and because there were no reasonable prospects of success. 

 

CASES 

Nedbank Limited v Zevoli 208 (Pty) Ltd and Others (15698/2015) [2017] 
ZAKZPHC 22 (4 July 2017) 

Business rescue-s 133(1) of the Companies Act 2008 is now barred from proceeding 
against the first defendant and hence the application against the first defendant is 
adjourned sine die, costs reserved. 

Summary judgment- ten defences-not one worked! 

This is an application for summary judgment in terms of which the plaintiff claims 
from the defendants the payment of the sum of R15 864 574.25 plus interest at the 
rate of 12.5% per annum. For convenience sake, I propose to refer to the parties as 
plaintiff and defendants as cited in the particulars of claim. The first defendant is the 
principal debtor and the second, third and fourth defendants the sureties for the first 
defendant’s indebtedness to the applicant. However, against the second defendant 
the plaintiff’s claim is limited to R2 million. Further, the plaintiff seeks an order 
declaring the immovable property, the remainder of Portion 40 of Lot 81 No 1572, 
Tongaat, especially executable and costs on an attorney and client scale.  

On 8 March  2017 the first defendant in terms of section 129 of the Companies Act 
71 of 2008 (the Companies Act 2008) resolved to commence business rescue 
proceedings. As a result, the plaintiff in terms of s 133(1) of the Companies Act 
2008 is now barred from proceeding against the first defendant and hence the 
application against the first defendant is adjourned sine die, costs reserved. The 



plaintiff now only proceeds against the second, third and fourth defendants in their 
capacity as sureties. 

The plaintiff’s claim against the first defendant arises from the loan agreement the 
plaintiff and the first defendant concluded on 30 July 2014 and in terms of which the 
plaintiff lent and advanced an amount of R28 309 472.00 to the first defendant. This 
agreement was termed by the parties as restated loan agreement as it was the 
reinstatement and replacement of the initial loan agreement the parties had 
concluded on 14 October 2012. 

The defendants have raised ten defences to the applicant’s application for summary 
judgment as set out below: 

(a) the first defendant, being the principal debtor, resolved on 17 March 2017 
to voluntarily commence  business rescue proceedings in terms of Section 
129 of the Companies Act 2008, and according to the defendants this has the 
effect that the present action may not be pursued against the first defendant in 
future (the business rescue defence). 

(b) after the issue of summons on 26 November 2015 the arrears on the 
accounts were paid and according to the defendants this had the effect that 
the plaintiff waived its right to rely on the first defendants’ breach of the 
restated loan agreement (the waiver of breach defence). 

(c) the plaintiff did not address a letter of demand to the first defendant, calling 
upon it to remedy its breach of the restated loan agreement before the issue 
of summons. As a consequence, the defendants contend that this would 
offend the requirements of good faith if the plaintiff were to assert that such 
notice was not a contractually agreed prerequisite to enforcing its rights under 
the restated loan agreement (the defective notice defence). 

(d) after the issue of summons, the plaintiff afforded the first defendant an 
opportunity to endeavour to sell the mortgaged property in order to settle its 
indebtedness to the plaintiff to the prejudice of the second, third and fourth 
defendants as sureties. The defendants allege that this indulgence by the 
plaintiff had the effect of releasing them as the sureties (the conduct 
prejudicial to sureties defence). 

(e) the plaintiff was in terms of the deeds of suretyship obliged to call on the 
sureties to remedy the first defendant’s default and the failure of the plaintiff to 
do so had, according to the defendants, the effect of releasing them as 
sureties (failure to make demand on sureties defence). 

(f) the affidavit in support of the application for summary judgment contains 
evidence beyond what is allowed in terms of Rule 32, and this renders the 
application for summary judgment fatally defective (the additional evidence 
defence). 

(g) the certificate of balance is defective in that the amount in respect of which 
summary judgment is claimed differs to the amount claimed in the particulars 
of claim and this, in defendants’ submission, also renders the application for 
summary judgment defective (the certificate of balance defence). 

(h) aligned to the certificate of balance defence is that the defendants deny 
the rectification of the restated loan agreement (the rectification defence). 



(i) lack of jurisdiction in respect of the third defendant: the third defendant 
argues that this court has no jurisdiction over him  since he does not reside in 
the area within its area of jurisdiction. 

(j) the plaintiff was aware of the need for additional funding for further 
proposed development to be undertaken by the first defendant on the 
mortgaged property and the defendants contend that in instituting the plaintiff 
is acting over hastily and not in compliance with the underlying value of good 
faith which ‘permeated’ the restated loan agreement (the good faith defence). 

The bona fides of the defence depends entirely on the state of mind of the defendant 
and such defence must also be good in law, which, in my view, means that it must 
be a valid and acceptable defence in law. The terms of the restated loan agreement 
and suretyships have been common cause between the parties and the defendants 
could not reasonably have believed the truthfulness of the defences raised in the 
present case since none is sanctioned by the terms of the agreements. Nor are they 
accepted as valid good defences in law, regard being had to the material facts upon 
which the defendants rely for such defences. The facts upon which the defendants 
rely for such defence are void of truth and the defendants are fully aware of that 
position. I do not think that the mere stating of possible defences resting on 
untruthful and incorrect facts satisfies the requirement of rule 32(b). In the premises, 
I am not satisfied that the defendants have provided any bona fide defence to the 
plaintiff ‘s claim which is good in law and that such defence has not been delivered 
solely for the purpose of delay.  

  

In the result I make an order in the following terms: 

1. The application for summary judgment against the first respondent is 
adjourned sine die with costs reserved; 

2. Summary Judgment is granted against the second, third and fourth 
respondent, jointly and severally, the one paying the other to be absolved, on 
the following terms; 

2.1 Payment of the sum of R15 864 574.25 (but limited in respect of the 
second respondent to the sum of R2 000 000.00 (two million rand) and 
in respect of each of the third and fourth respondents to the amount of 
R28 000 000.00 (twenty eight million rand); 

2.2 Interest on the sum of R15 846 574.25 calculated at the rate of 
12.5% per annum (being the applicant’s prime rate of interest plus 2%) 
from 17 January 2017 to date of payment, calculated daily on the 
capital balance outstanding from time to time, compounded monthly in 
arrears; 

2.3 Costs of suit on the scale as between attorney and client. 

  

Pollock NO and Another v Pieters and Others (49218/2013) [2017] ZAGPPHC 
306 (3 July 2017) 



Plea-special plea is to the effect that the plaintiffs’ cause of action, as introduced by 
the amendment, has become prescribed. 

Prescription- It is contended that the plaintiffs’ claim has become prescribed since a 
period of three years has lapsed since the ‘instruction’ relied on by the plaintiffs took 
place on 08 January 2008.  Three years from that date have then lapsed on 07 of 
January 2011.  The company was liquidated by special resolution on 21 November 
2010 and three years from that date lapsed on 20 November 2013.  The plaintiffs 
were appointed as joint liquidators of the company on 04 February 2011 and three 
years from that date have lapsed on 03 February 2014.  In terms of section 12(1) of 
the Prescription Act, read with s12(3), prescription shall commence to run as soon as 
the debt is due.  Section 12(3) of the Prescription Act provides that: 

Voidable preference- In summary, the third defendant contends that no facts are 
alleged by the plaintiffs as to when and where they became aware of the contents of 
the written sale agreement.  Therefore the latest date upon which the debt became 
due was the date upon which the liquidators were appointed and became statutorily 
entitled to have impeachable transactions, such as dispositions without value, set 
aside.  That would entail to be the 3rd February 2014.  On the probabilities it can 
reasonably be inferred that the plaintiffs were aware of this by having instituted 
action based on their initial cause of action some days before the expiry of three 
years since their date of appointment, i.e. by issuing summons on the 30th January 
2014 prior to the prescription date of 3 February 2014.  On any of the 
aforementioned constructions more than three years have lapsed since the plaintiffs; 
date of appointment and incidentally even since the date of institution of the action 
prior to the effecting of the amendment, whereby their subsequent cause of action 
was pleaded.  It is common cause that the amendment was only pleaded on the 
16th February 2016 i.e. more than two years after the 4th February 2014.  In light of 
the plaintiffs’ failure to deliver any plea or replication in respect that the prescription 
had been delayed as provided for in s13 of the Act, or that it had been interrupted as 
provided for in s14 of the Act, or that there was any judicial interruption as provided 
for in s15 of the Act, the special plea must be upheld. 

The only remaining question is whether section 26(1)(a) of the Insolvency Act 
creates a new right of action compared to the claims which have now been 
abandoned.  The elements of a claim under section 26(1)(a) of the Insolvency Act 
are very similar to what a creditor can claim under the condictio sine causa, 
applicable under the common law.  It is trite that the requirements for a claim under 
the condictio sine causa are: 

a.  receipt by a defendant of money or goods to  which the plaintiff is entitled; 

b.  the absence of a valid cause for such receipt i.e. no other obligation or 
lawful ground justifying the enrichment must exist; 

c.  the defendant’s enrichment through the receipt of money or goods at the 
expense of the plaintiff.  

d.  that the plaintiff was impoverished.  

See Harms, Amlers Precedents of Pleadings 7th edition p103.  



Although the elements of the amended claim are not similar to the elements 
contended in the original claim, it cannot be disputed that both the original claim and 
the amended claim contain common features. 

In this matter the plaintiffs, as joint liquidators of MTB Transport CC (in liquidation), 
with Registration Number 2001/036612/23 and Master’s Reference G71/2011 (‘the 
company’), issued a combined summons against the three defendants on 30 
January 2014. 

At the hearing of this matter on 11 May 2017, both counsel requested the court to 
grant an order that the third defendant’s special plea of prescription be separated for 
hearing from the remaining issues between the parties and that it shall be heard prior 
to and separately from the remaining issues.  It was further requested that the issues 
not separated be postponed sine die.  I consented to the request made by both 
counsel and accordingly separation was ordered as set out in the Draft Order 
marked ‘X’.  Therefore, the only question to be decided before me is whether the 
third defendant’s special plea is to be upheld as pleaded.  

It is common cause that the insolvent company was the registered owner of the 
property more fully described as Erf 952 Clayville X4, held under Deed of Title 
Number T144001/1999 (‘the property’).  In and during 2008 the insolvent company, 
before its liquidation, sold the property to the second defendant for a purchase price 
of R7 million (‘the purchase price’).  The second defendant was at all times duly 
represented by and under the control of the first defendant.  Pursuant to the sale, the 
property was duly transferred and registered onto the name of the second defendant. 

The second defendant did not pay the full purchase price to the insolvent 
company.  Part of the purchase price was instead paid to the third defendant, an 
entity also represented by and under control of the first defendant at all relevant 
times.  The sum of R3 997 380,32 was eventually paid to Witbank Abattoir (Edms) 
Bpk.  

 [33] The fact that the plaintiffs’ original claim was for the restitution of the property, 
or its value which was subsequently amended for the replacement of a certain 
specified amount has no effect on the material facts on which the plaintiffs 
rely.  However, that is not the end of the enquiry.  The plaintiffs’ remedy defends an 
election made by the trustees as to whether they are seeking restitution or 
repayment of the outstanding purchase price.  In the present instance I am not 
concerned with the question whether the plaintiffs were estopped to recall their 
original election and to make a new election to be bound by the contract.  This can 
be dealt with during the trial.  In this instance the original election made by the 
plaintiffs was to seek restitution.  Subsequently this election was withdrawn and 
plaintiffs were informed in the amended particulars of claim that the remedy they are 
seeking is payment of the outstanding amount of the purchase price.  There was no 
objection to the amendment.  The amendment was effected whilst prescription was 
interrupted as a result of the service of summons.  The amendment was accordingly 
effected during the period of interruption of prescription.  See CGU Insurance Ltd v 
Rumdel Construction (Pty) Ltd supra.  Accordingly, the special plea cannot be 
upheld.  

In so far as costs are concerned, the plaintiffs are successful in their opposition of 
the special plea of prescription and the normal rule must be applied as to costs.  



I THEREFORE MAKE THE FOLLOWING ORDER: 

1. The Third Defendant’s special plea that the plaintiffs’ claim has become 
prescribed is dismissed.  

2. The Third Defendant is ordered to pay the costs of the application.  
 

Passenger Rail Agency of South Africa v Mnguni (75585/2013) [2017] 
ZAGPPHC 359 (10 July 2017) 

Pleadings-amendment-during trial-can be done -requirements 

In this interlocutory application the applicant Passenger Rail Agency of South Africa 
(PRASA) is the defendant in the main action whilst the respondent, Jean Maria 
Mnguni, is the plaintiff. In this application I propose to cite the parties as applicant 
and respondent. 

The applicant seeks to amend its plea which application is opposed by the 
respondent. The necessity to bring this application to amend arose during the course 
of the trial. It is trite that an amendment to pleadings can occur at any stage of the 
proceedings but prior to judgement. See Firestone South Africa (Pty) Ltd v 
Gentirulo AG 1977 (4) SA 298 (A) at 306 F-G. 
The amendment sought by the applicant seeks to provide a defence which is lacking 
in the plea. The plea merely contains a bare denial. The applicant argues that it had 
indicated to the respondent that it would provide its version of the defence that it 
relies upon in the form of a discovery. They further argue that, that which is sought to 
be added as their version of a defence, was discovered in terms of rule 35(9). This 
was a statement of one of the security guards in the employ of the applicant. This 
statement was made available to the respondent and has been in her possession 
since 15 July 2016. 

On an examination of the purpose of rule 35(9) it is evident that the rule makes 
provision for the production of documents or tape recordings which one intends to 
use at trial. These documents and or tape recordings could either be admitted as 
what they purport to be or they would be placed in dispute by the opposing party. 
The party disputing the documents or tapes would require the party intending to use 
the said documents or tapes to prove these at trial. The proof thereof entails calling 
the author or deponent of the said document or tape. 

Even if one admits the documents or tapes this does not amount to an admission of 
the contents thereof. See Visser v 1 Life Direct Insurance Ltd 2015 (3) SA 
69 (SCA) at BOH- 81A where Willis JA states: 

"It is trite that the production in evidence of documents in terms of rule 35(10) 
of the Uniform Rules of Court, after these have been admitted in terms of rule 
35(9), as happened in this case, does not extend to the truthfulness of the 
contents thereof.18 The documents are not evidence that the content thereof is 
true.19 The contents, unless admitted as being true, remain hearsay evidence 
and therefore inadmissible unless they qualify for admission under one of the 
recognised exceptions to the hearsay rule."20 [Footnotes omitted] 

The applicant sought to put the version in the statement it intended to use to the 
respondent during cross-examination as its version of how the incident ensued. An 



objection was raised by the respondent to the effect that this version had not been 
pleaded by the applicant. After some debate it was correctly conceded, in my view, 
by the applicant that they were wrong to assume that "its version is [was] properly 
placed before the court by way of the statement [document]." That was stated by 
counsel for the applicant Adv. Mphela, from the bar. 

As I stated above the defence in the plea before me at the commencement of this 
trial was merely a bare denial. In seeking to place the version to be found in the 
statement as a defence the applicant ought to have amended its plea to encompass 
this version or defence. 

There is absolutely no basis for the respondent to be granted the trial date costs as 
these would be awarded to the successful party at the end of the trial. The wasted 
costs occasioned by the application is what is due to the respondent as applications 
to amend are not just for the taking. Regarding a punitive costs order I am not 
convinced that the applicant was tardy, vexatious, dishonest, malicious, had frivolous 
motive or committed a grave misconduct in seeking the amendment. In the 
circumstances no case is made out by the respondent for a punitive cost order. 

[30] Consequently the following order is made: 

[30.1] The amendment sought by the applicant is duly granted. 

[30.2] The applicant is ordered to pay the wasted cost occasioned by the 
application to amend on a party and party scale. 

KLD Residential CC v Empire Earth Investments 17 (Pty) Ltd (1135/2016) [2017] 
ZASCA 98 (6 July 2017) 

Prescription-Where an acknowledgment of indebtedness is made by a debtor to a 
creditor, even in without prejudice settlement negotiations, the acknowledgment may 
be admitted in evidence for the sole purpose of interrupting the running of the 
prescription period in terms of s 14 of the Prescription Act 68 of 1969. 

The issue before us on appeal raises a novel question of law. That is, whether an 
acknowledgment of indebtedness by a debtor, embodied in a letter written for the 
purpose of settling litigation, and thus ‘without prejudice’, may nonetheless be 
admitted in evidence for the limited purpose of showing that the period of 
prescription has begun to run afresh in terms of s 14 of the Prescription Act 68 of 
1969. 

The matter came before the Western Cape Division of the High Court by way of a 
stated case. The question of law posed was put thus by the appellant: 

‘Does (or should) our law recognize an exception to the without prejudice rule 
(otherwise known as settlement or negotiation privilege), to the effect that such 
inadmissibility rule is not applied where the only purpose for which reliance is placed 
on a communication otherwise covered by the rule is to prove an acknowledgment of 
liability interrupting prescription as contemplated in s 14 of the Prescription Act . . . ?’ 

The exception to the without prejudice rule contended for 
[30] KLD argued in the court a quo that the judgment in Absa Bank v Hammerle 
Group [2015] ZASCA 43; 2015 (5) SA 215 (SCA) is authority for the proposition that 
South African law recognizes that there are exceptions to the without prejudice rule. 



In that matter, in response to a letter of demand written by the bank, Hammerle had 
stated in a letter that it ‘would like to make a settlement proposal’ but that it was 
‘struggling to turn the business around’ and was ‘unable to make any meaningful 
profit in the business’. Counsel for Hammerle apparently conceded at the outset of 
the hearing that it was commercially insolvent and unable to pay its debts. Mbha JA 
stated (para 7) that the concession was ‘well made’. 

[31] In his view, the contents of the letter constituted not only an unequivocal 
acknowledgment of indebtedness but also showed that Hammerle was unable to pay 
its debts and was commercially insolvent. The question that had to be determined 
was whether these admissions were protected by the without prejudice rule and 
were thus inadmissible. 

I consider therefore that the appeal should be upheld with the costs of two counsel, 
and the question in the stated case be answered in favour of KLD. That question, as 
framed in KLD’s heads, reflecting the actual terms of para 3.1 of the stated case, is 
repeated here for the sake of clarity: ‘Does (or should) our law recognize an 
exception to the without prejudice rule . . . to the effect that such general 
inadmissibility rule is not applied where the only purpose for which reliance is placed 
on a communication otherwise covered by the rule is to prove an acknowledgment of 
liability interrupting prescription as contemplated in s 14 of the Prescription Act 68 of 
1969?’ 

[41] Accordingly: 

1 The appeal is upheld with the costs of two counsel. 

2 The orders of the court a quo in subparagraphs (a) and (b) of para 66 of the 
judgment are set aside and replaced with the following: 

‘(a) The issue identified in para 3.1 of the stated case is determined in 
favour of the plaintiff. 

(b)  The special plea of prescription is dismissed with costs, including 
those of two counsel.’ 

 Schippers AJA dissenting: 
[42] There is a single issue in this appeal: whether an acknowledgment of liability, 
made without prejudice in a written offer of settlement, may be admitted in evidence 
for the purpose of interrupting prescription within the meaning of s 14 of the 
Prescription Act 68 of 1969 (the Prescription Act).[1] My colleague, Lewis JA, has 
answered this question affirmatively, holding that such acknowledgment justifies an 
exception to the without prejudice rule because it ‘allows for . . . the prevention of 
abuse of the without prejudice rule, and the protection of a creditor’, and that 
recognising such an exception would properly serve the policy interests of s 14 of the 
Prescription Act and the without prejudice rule.[2] 

[43] In my opinion such an exception would negate the without prejudice rule, which 
operates to encourage parties to a dispute to settle their differences amicably in full 
and frank discussions, and ‘to exclude all negotiations genuinely aimed at settlement 
whether oral or in writing from being given in evidence’.[3] 

 [90] The argument that there is a public policy rationale for the exception does not, 
in my view, bear scrutiny, for the reasons advanced above. It also ignores the fact 



that in Bradford, Lord Walker agreed with Lord Brown that the policy underlying the 
without prejudice rule outweighed any countervailing policy reason for lengthening 
the period of limitation through a written acknowledgment of liability. In fact, Lord 
Brown said that there are sound policy reasons for having limitation periods in the 
first place - disputes should be litigated before they become too stale.[45] 

[91] Similar policy reasons underlie the Prescription Act. Thus in Uitenhage 
Municipality, Mahomed CJ said that one of the main purposes of the Act is to protect 
a debtor from old claims against which it cannot effectively defend itself because of 
the lapse of time.[46] This court has held that the main practical purpose of the Act is 
to promote certainty in the ordinary affairs of people; and that sources of uncertainty 
such as whether a valid debt arose or has been discharged, or an assumption by a 
debtor that no claim would be made, are reduced by imposing a time limit on the 
existence of a debt. Uncertainty about the existence of a debt is removed when the 
creditor takes judicial steps to recover the debt. Likewise, there is no uncertainty 
about a debt when the debtor expressly or tacitly acknowledges liability for it, and for 
this reason a creditor is not required to interrupt prescription by instituting legal 
proceedings for the recovery of the debt.[47] 

[92] This, however, in my opinion, does not mean that an acknowledgment of 
liability, made without prejudice by a debtor, should excuse the creditor from 
instituting proceedings to recover the debt within three years, for the following 
reasons. First, s 14 of the Prescription Act does not permit such a construction, 
having regard to its wording, the context in which it appears, its purpose and the 
material known to those responsible for its production.[48] If the legislature wanted 
without prejudice acknowledgements of liability to interrupt prescription, it could have 
said so. Second, this interpretation is buttressed by the presumption that the 
legislature does not intend to alter the common law - the without prejudice rule - 
unless it is clear from the language of the statute that the object is to alter or modify 
it.[49] Nothing in the Prescription Act suggests such an object. And third, there is 
simply no need to allow the admission in evidence of a without prejudice 
acknowledgment of liability to interrupt prescription. As Lord Neuburger observed 
in Ofulue,[50] where a debtor acknowledges liability and so induces the creditor not to 
institute proceedings, the creditor can rely on such acknowledgment as founding an 
estoppel - one of the exceptions listed in Unilever. 

[93] KLD’s submission that the exception for which it contends was in effect 
recognised by this court Hammerle, can be dealt with briefly. It has no merit. The 
holding in Hammerle that a without prejudice communication containing an act of 
insolvency is admissible in evidence, is not new.[51] The exception was recognised 
in Naidoo.[52] The public policy grounds for allowing the insolvency exception stand 
on a wholly different footing from an acknowledgment under a limitation statute, as 
recognised by Lord Neuberger in Ofulue: 

‘An acknowledgment under section 29 operates only as between the parties to and 
by whom the acknowledgment is made (and their privies), whereas a person’s act of 
bankruptcy has an impact on all the creditors and potential creditors of that person. 
Although not mentioned in the judgment of Vaughan Williams J [in Daintrey], it 
appears to me that there is therefore a pretty strong case for saying that the public 
interest in ensuring that an act of bankruptcy can be referred to and acted on as 
such, should outweigh the public interest in the without prejudice rule being 
observed.’[53] 



 

Conclusion 

[94] In my opinion, the recognition of the exception sought would contradict the 
public policy and contractual foundations of the without prejudice rule. The exception 
is at odds with the rationale for the rule as expounded in Naidoo and by the English 
courts. I would therefore dismiss the appeal with costs. 

  
KAKNIS v ABSA BANK LTD AND ANOTHER 2017 (4) SA 17 (SCA) 

Credit agreement — Consumer credit agreement — Section 126B(1)(b) of National 
Credit Act 34 of 2005, inserted by National Credit Amendment Act 19 of 2014 — 
Retrospectivity — Section having no retrospective application. 
 
The question addressed in this matter was whether s 126B(1)(b) of the National 
Credit Act 34 of 2005 (the NCA) applied retrospectively. The provision was inserted 
into the NCA by the National Credit Amendment Act 19 of 2014 and came into 
operation with effect from 13 March 2015. It provided in relevant part as follows: 
   '126B Application of prescription on debt 
   (1)(a) . . . 
   (b) No person may continue the collection of, or re-activate a debt under a credit 
agreement to which this Act applies — 
   (i)   which debt has been extinguished by prescription under the Prescription Act, 
1969 (Act 68 of 1969); and 
   (ii)   where the consumer raises the defence of prescription, or would reasonably 
have raised the defence of prescription had the consumer been aware of such a 
defence, in response to a demand, whether as part of legal proceedings or 
otherwise.' 
The appellant sought to rely on this provision in opposing summary judgment 
proceedings instituted by the respondents against him, summons having been 
issued on 30 April 2015. He argued that the acknowledgment of debt he signed in 
October 2014, and upon which the respondents relied, operated to reactivate prior 
debts under the NCA which had been extinguished by prescription. Had he been 
aware of the defence of prescription, he would have raised it at the time of entering 
into the agreement. He argued that s 126B(1)(b) operated retrospectively to 
invalidate it. The court a quo disagreed, finding that the respondents were therefore 
entitled to rely on the acknowledgment of debt. This was an appeal to the Supreme 
Court of Appeal against that finding. 
Held, agreeing with the High Court, that s 126B(1)(b) had no retrospective operation 
and provided no defence to the appellant. The presumption against retrospectivity 
could not be rebutted in the circumstances. The retrospective application of the 
provision would have the effect of nullifying agreements that had been validly 
entered into and taking away existing rights, a fact of which the legislature had no 
doubt to be taken to have been aware. However, there was no indication in the 
provision, or elsewhere, of any intention of such effect. Furthermore, the fact that the 
provision was intended to benefit consumers in itself said nothing about 
retrospectivity. Although the main objective of the NCA was to protect consumers, 
such protection had to be balanced against the rights of credit providers.  
Shongwe JA and Willis JA each delivered dissenting judgments. Shongwe JA found 
that, while there was no express indication thereto, the provision provided for 



retrospective application by necessary implication. Such a reading was called for in 
the light of the clear intention of the legislature in introducing s 126B, ie to protect 
naïve and vulnerable consumers by eradicating the injustice inherent in credit 
providers being able to benefit from transactions which had become prescribed. 
Furthermore, such an interpretation was in line with the trend set by the 
Constitutional Court emphasising the protection of the consumer. Similarly, Judge 
Willis found that a comprehensive reading of the NCA supported a finding of 
retrospectivity of the provision in question. 
 

NASH AND ANOTHER v MOSTERT AND OTHERS 2017 (4) SA 80 (GP) 

Attorney — Fees — Contingency fees — Contingency fee agreement — In respect 
of non-litigious matters — Common law — For same reasons contingency fee 
agreements in respect of litigious matters prohibited by common law, so too are those 
in respect of non-litigious matters — Agreements contrary to public policy and invalid. 
 
Contingency fee agreements are regulated by the Contingency Fees Act 66 of 1997 
(the CFA), and in terms thereof they will be allowed if certain specified requirements 
are met. Legal practitioners have in the past sought to rely on agreements falling 
short of the CFA on the basis of their permissibility in terms of the common law. 
Courts have now authoritatively stated that contingency fee agreements are 
prohibited by the common law. In this matter reliance was placed on a contingency 
fee agreement in non-compliance with the CFA, in respect of non-litigious matters. 
The argument was that, to the effect that courts had previously made judicial 
pronouncements that common-law contingency fee agreements were not allowed, 
they had had in mind agreements in respect of litigious matters; and not those in 
respect of non-litigious matters, which were still permitted. This issue formed the 
focus of the present matter. 
Mr Mostert had been appointed, at the instance of the Financial Services Board 
(FSB), in terms of s 5 of the Financial Institutions (Protection of Funds) Act 28 of 
2001 as the curator to take control of, and to manage the business of, the Sable 
Industries Pension Fund, which had been left with no assets as a result of theft 
committed against it. The High Court order giving effect to the appointment set out 
the scope of the curator's powers. They included the powers to recover the assets 
illegally removed and amounts owed to the Sable Fund; to incur reasonable and 
necessary expenses; and to employ the services of lawyers and other professional 
persons and to institute, prosecute or defend proceedings on behalf of the Sable 
Fund. It was a term of the order that — 
   '(t)he curator shall be entitled to periodical remuneration in accordance with the 
norms of the attorneys profession, as agreed with the [FSB]'. 
As constituted by various documents, a remuneration agreement was entered into 
between the FSB and the curator Mostert. The critical term provided that — 
   '(i)n the circumstances recovery of assets . . . shall be subject to the curators' 
remuneration of 16,33 % (exclusive of VAT) of such assets recovered'. 
In other words, in the event of a failure to retrieve the funds lost through theft, the 
curator would not receive remuneration. 
The interpretation of the above clauses formed the subject-matter of the present 
dispute. Mr Nash — who had been a member of the Sable Fund, and had been 
accused of being guilty of the theft — and the company Midmacor — of which Mr 
Nash was the primary controller, and which company had been the Sable Fund's 



principal employer — instituted an application in the High Court against inter alia the 
curator Mostert and the FSB. They argued that the remuneration agreement was 
invalid and void ab initio by virtue of its being a contingency fee agreement non-
compliant with the CFA, and hence contrary to the norms of the attorneys' 
profession. 
Various special defences were raised. It was submitted that the applicants had no 
standing. The court disagreed; the applicants had standing by virtue of their 
relationship with the Sable Fund, as well as s 5(8)(a) of the FIA, which provided that 
'(a)ny person, on good cause shown, may make application to the court to set aside 
or alter any decision made, or any action taken, by the curator . . . with regard to any 
matter arising out of, or in connection with, the control and management of the 
business of an institution which has been placed under curatorship'. It was further 
argued that the applicants had approached the court with 'unclean hands', in the 
sense that Mr Nash hoped through success in this case to frustrate the curator's right 
to compensation and ultimately his attempt to bring him to justice. While accepting 
the presence of an improper motive on the part of Mr Nash in bringing the case, the 
court felt that the importance of the issue — which involved the exercise of public 
power, namely a constitutional issue — demanded that the case be heard. 
Moving on to the primary issue — the interpretation of the previous order and the 
remuneration agreement. 
Held 
The previous court order meant that the character of the curator's remuneration had 
to be in accordance with the norms of the attorneys' profession (the respondents had 
sought to argue that the order only governed the periodicity of the remuneration). 
(Paragraphs [63] – [64] at 97D – G.) 
The respondents were incorrect in their assertion that there was case authority to the 
effect that the common law allowed contingency fee agreements in respect of non-
litigious matters. Rather, the issue had not yet been expressly resolved. 
Contingency fee agreements in respect of non-litigious matters were against public 
policy, and for broadly the same reasons that agreements in relation to litigious work 
were, namely: the undertaking of speculative actions for clients could give rise to 
conflicts of interest between the duty and the interests of legal practitioners. The 
remuneration agreement under consideration was hence not in accordance with the 
norms of the attorneys' profession and thus invalid.  
  
DEMOCRATIC ALLIANCE v PRESIDENT OF THE REPUBLIC OF SOUTH 
AFRICA 2017 (4) SA 253 (GP)  
 
Constitutional law — State President — Prerogatives — Appointment and dismissal 
of ministers — Review — Whether President obliged to furnish record of and reasons 
for decisions called for under Uniform Rule 53(1)(b) — Constitution, s 91(2). 
Review — Procedure — Furnishing of record of and reasons for decision in terms of 
rule 53(1)(b) of Uniform Rules — Applicable mutatis mutandis to review of executive 
decisions — Applicant for review of President's decisions to dismiss and replace 
ministers therefore entitled to utilise rule 53(1)(b) to obtain reasons for and record of 
such decisions. 
 
The President's decisions to dismiss and replace a minister and a deputy minister 
formed the subject-matter of urgent review proceedings launched by the applicant, a 
political party (the DA), to have the said decisions declared unconstitutional and 



invalid and set aside. The present case concerned the DA's application for an 
interlocutory order that the President furnish the record and reasons for his decision 
called for under Uniform Rule 53(1)(b) in the main review proceedings. 
Rule 53(1)(b), quoted in full at [6], provides that an applicant for review of a 'decision 
or proceedings of any inferior court and of any tribunal, board or officer performing 
judicial, quasi-judicial or administrative functions', may call upon 'the magistrate, 
presiding officer, chairperson or officer, as the case may be', to within 15 days file 
the reasons and record sought to be reviewed with the registrar and either furnish it 
to the applicant or inform the applicant that it has been filed with the registrar. 
It was not disputed that the impugned executive decisions were subject to judicial 
review of their rationality, but the President contended that rule 53(1)(b) could not be 
used as a procedural device in such a review because the subrule did not mention, 
and therefore did not apply to, executive decisions. He accordingly challenged the 
DA's use of s 53(1)(b) to obtain the reasons for his decisions or the record that 
formed the basis of those decisions, conceding only that the DA was entitled to 
reasons for the decisions by virtue of the doctrine of legality. 
Held 
Rule 53 was promulgated at a time when executive decisions were not subject to 
review. Subsequently, with the enactment of the Constitution and the development of 
the common law since its enactment, these decisions, as the President 
acknowledged, were subject to review. It was so that rule 53 had not been amended 
to cater for this, but to decide on its applicability to a review of executive decisions it 
was necessary to subject it to a purposive interpretation. And the purpose of rule 53 
was to facilitate applications for review. A rule 53 record was of significant value to a 
court — it was, as the Constitutional Court had stated, 'an invaluable tool in the 
review process'. There was no logical reason not to utilise the subrule in an 
application to review and set aside an executive decision. The judicial exercise 
undertaken by the court in such a review was no different from the one undertaken in 
review applications of an 'inferior court, a tribunal, a board or an officer performing 
judicial, quasi-judicial or administrative functions'. Accordingly, rule 53(1) should be 
applied, mutatis mutandis, to applications for reviewing and setting aside executive 
decisions (unless it can be shown that its application in a particular case would result 
in a failure of justice, which was not the case here). The consequence of utilising rule 
53 in the main application was that the applicant was entitled to call for the President 
to furnish the reasons for his decisions as well as the relevant part of the record that 
formed the basis upon which the decisions were taken.  
 
MOHAN v DIRECTOR OF PUBLIC PROSECUTIONS, KWAZULU-NATAL AND 
OTHERS 2017 (2) SACR 76 (KZD) 
 
Legal practitioner — Duties of — Duty to court — Necessity to disclose all relevant 
facts — Applicant for temporary stay of prosecution in three separate cases not 
revealing at hearing of application that one case already part-heard — Such 
omission material — Duty of legal representative to be fully candid with the court as 
to the correct state of affairs. 
The applicant sought confirmation of a rule nisi which had earlier been granted for a 
temporary stay of criminal proceedings against him in three separate cases in the 
regional court. The cases all involved offences in which large sums of money were 
paid by Sars in respect of VAT refunds to three entities in which the applicant acted 
as bookkeeper or tax practitioner. 



In the original application, the applicant sought orders restraining the respondents 
from commencing with the three criminal trials pending the completion of 
investigations by Sars, SAPS and the Public Protector. The basis of the application 
was that he intended to plead not guilty to the charges against him and that he had 
lodged a complaint with the office of the Directorate for Priority Crime Investigation 
(the DPCI) judge, who had referred the matters for investigation. The criminal 
proceedings against him should therefore be temporarily stayed pending finalisation 
of said investigation. He had alleged that the kingpin of the syndicate, who produced 
the fraudulent invoices for tax refunds, had not been charged and that it made no 
sense that he alone be charged for a criminal offence when he was neither the 
author of the invoices nor had any knowledge as to the authenticity thereof. Despite 
the application having been served on the respondents and notice of opposition 
having been filed by the first respondent, the second respondent (the Commissioner 
for Sars), and the eleventh respondent (the Provincial Commissioner of SAPS), no 
opposing affidavits were filed by them when the matter came before court and the 
order was granted. 
In his papers, the applicant did not mention that one of the criminal trials had already 
commenced and was part-heard. The respondents took the attitude that the 
applicant had been economical with the truth in failing to bring this to the attention of 
the court. The applicant responded that at the time when his founding affidavit was 
signed, that case had not yet commenced but that, in any event, this was not a 
material non-disclosure and would have had no bearing on the eventual decision by 
the judge to grant the temporary order. 
Held, that even though the matter had been brought on notice and not ex parte, and 
counsel for the respondents were present at the time when the matter was called by 
the judge, this did not exonerate a litigant, and especially not the legal 
representative, from being other than fully candid with the court as to the correct 
state of facts at the time when the matter was argued, even if such disclosure would 
be adverse to one's case (see [30]). 
Held, further, that the omission to mention that criminal proceedings had 
commenced was material. It was unfathomable that an applicant could come to court 
seeking the temporary stay of criminal proceedings without informing the court that 
those proceedings had already commenced. This was particularly relevant in the 
circumstances where the relief sought in the notice of motion was that the 
respondents be interdicted and restrained 'from commencing with the trials against 
the applicant'. The application had to be dismissed on this ground alone (see [32] – 
[33]). 
Held, for the sake of completeness, that the applicant had not pointed to any 
miscarriage of justice that would befall him in the event of the three criminal trials 
proceeding (see [47]); and that to grant an order of the nature sought by the 
applicant, namely for a temporary stay of prosecution in all three criminal trials 
pending the finalisation of the relevant investigations, would infringe the doctrine of 
separation of powers (see [51].) The rule nisi was discharged. 
 

Democratic Alliance v President of the Republic of SA; In re Democratic 
Alliance v President of the Republic of SA and others [2017] 3 All SA 124 (GP)  

Civil procedure – Application for review – Decisions by President to reshuffle Cabinet 
– Request for all documents relevant to making of impugned decisions – Rule 53 of 
the Uniform Rules of Court in terms of which the review application was brought, 



held to be applicable to executive decisions – Executive power conferred upon the 
office of the President by section 91(1) of the Constitution of the Republic of South 
Africa, 1996 is circumscribed by the bounds of rationality and by section 
83(b) and (c) of the Constitution – Court confirming that executive decisions have to 
be rational and are therefore subject to judicial scrutiny. 
The first respondent was the President of South Africa, who in April 2017, announced 
changes to the National Executive (the “Cabinet”). A key aspect of the announcement 
was the decisions to dismiss and replace the Minister of Finance, the second 
respondent, and the Deputy Minister of Finance, the third respondent. They were 
replaced respectively by the fourth respondent and the fifth respondent. The applicant 
in seeking to take the decisions on review, sought the delivery by the President, of the 
record of all documents and electronic records that related to the making of the 
decisions sought to be reviewed and set aside. 

The answering affidavit filed on behalf of the President raised two points. Firstly, it 
was contended that the main application as well as the interlocutory one, were not 
urgent and, secondly, it was contended that the decisions that the applicant sought to 
review and set aside constituted executive decisions taken in terms of section 91 of 
the Constitution. Accordingly, it was argued that rule 53 in terms of which the 
application was brought, was not applicable. 

Having heard that application on an urgent basis, the Court granted the relief sought, 
and now furnished reasons for its decision. 
Held – The power to take the decisions is vested in the President by section 91(2) of 
the Constitution. The executive power conferred upon the office of the President 
by section 91(1) of the Constitution is circumscribed by the bounds of rationality and 
by section 83(b) and (c) of the Constitution. The Court confirmed that executive 
decisions have to be rational and are therefore subject to judicial scrutiny. Such 
decisions must comply with the doctrine of legality and must not be irrational or 
arbitrary. 

The question facing the Court in this case related to the procedural devices which 
should be employed to test the rationality of the decisions. While the applicant 
maintained that it was entitled to utilise rule 53 (which is applied with rule 6), the 
President maintained that rule 6 should be utilised on its own. The purpose of rule 53 
is to facilitate applications for review. Relying on the purposive interpretation, the 
Court found no logical reason not to utilise it in an application to review and set aside 
an executive decision. It was therefore held that the provisions of rule 53 
apply mutatis mutandis to an application for the reviewing and setting aside of an 
executive order or decision. The rule was thus held applicable to the main 
application. The consequence thereof was that the applicant was entitled to call for 
the President to furnish the reasons for his decisions as well as the relevant part of 
record that formed the basis upon which the decisions were taken. The President’s 
stance on that was that the applicant was not entitled to the record at all. The 
President’s contention was that the decisions were subject to the doctrine of legality 
and therefore the applicant was entitled to the reasons for the decisions, but not to 
the record. The Court having concluded that the relevant part of the record had to be 
furnished as per the provisions of rule 53(1)(b), the issue that followed was what that 
record should consist of. The President had offered nothing by way of a record, and 
the lack of co-operation led the Court to issue an order that called for a record as 



canvassed in the notice of motion in the main application. The Court also ruled that 
the applicant was entitled to an order compelling the President to furnish reasons for 
the decisions. The application succeeded, with costs. 

 
Earthlife Africa, Johannesburg and another v Minister of Energy and others 
[2017] 3 All SA 187 (WCC) 

Civil procedure – Intergovernmental agreements – Constitutionality – Where 
procedures set out in section 231(2) and 231(3) of the Constitution of the Republic of 
South Africa, 1996 to render such agreements binding over South Africa not 
followed, agreements violated the provisions of the Constitution and fell to be set 
aside. 

Civil procedure – Intergovernmental agreements – Non-joinder of foreign 
governments with whom agreements were signed – Minister’s obligations to act 
constitutionally and in accordance with section 231 of the Constitution of the 
Republic of South Africa, 1996 are owed to the citizens of this country and not to 
foreign governments – None of the foreign governments that were party to the 
intergovernmental agreements had any direct and substantial legal interest, as a 
matter of South African domestic law, in the constitutionality of the Minister’s actions 
– Joinder not necessary. 

Energy – Determinations made by Minister of Energy in terms of section 34 of the 
Electricity Regulation Act 4 of 2006 – Procedural challenge – Delay in gazetting 
decision rendering it irrational and unlawful, and violated the requirements of open, 
transparent and accountable government – Determination rendered unconstitutional 
and unlawful. 

Energy – Determinations made by Minister of Energy in terms of section 34 of the 
Electricity Regulation Act 4 of 2006 – Whether the Minister and National Energy 
Regulator breached statutory and constitutional prescripts in making the section 
34 determinations – Decision by the Minister or the National Energy Regulator falling 
short of constitutional legality for want of consultation with interested parties. 
In furtherance of its nuclear power procurement programme, the State (in the form of 
the “Minister of Energy”) made two separate determinations in 2013 and 2016 in 
terms of section 34 of the Electricity Regulation Act 4 of 2006. The applicants 
challenged those determinations. In 2015, the Minister had also tabled three 
intergovernmental agreements (“IGAs”) before Parliament. The agreements were 
between South Africa and the United States of America, concluded in August 1995, 
the government of the Republic of Korea, concluded in October 2010 and the 
government of the Russian Federation, concluded in September 2014, all with 
regard to co-operation in the field of nuclear energy. Those agreements were the 
subject of a constitutional challenge raised by the applicants. The challenge to the 
IGAs was largely procedural in nature and based on the different procedures set out 
in section 231(2) and 231(3) of the Constitution to render such agreements binding 
over South Africa. Section 231(2) provides that an IGA binds South Africa only after 
it has been approved by resolution in both the National Assembly (“the NA”) and the 
National Council of Provinces (“the NCOP”) ‘unless it is an agreement referred to in 
subsection (3). Section 231(3) provides that IGA’s of a technical, administrative or 
executive nature bind the country without the approval of the NA or the NCOP but 



must be tabled in the Assembly and the Council within a reasonable time. The 
applicants averred that inasmuch as one of the agreements was entered into more 
than two decades before it was tabled in terms of section 231(3), and another nearly 
five years previously, the delay in tabling them rendered them non-compliant with 
section 231(3) and therefore non-binding. 

The applicants were non-profit organisations concerned with environmental issues. 
They sought the review and setting aside of the Minister’s signing of the Russian IGA 
and the review and setting aside of the two section 34 determinations. In respect of 
the section 34 determinations, the applicants’ case was that both the Minister’s 
decision as contained in the determinations and the third respondent’s (“NERSA’s”) 
concurrence therein constituted administrative action but breached the requirements 
for such action to be lawful, reasonable and procedurally fair. Amongst the grounds 
that they relied on in that regard were that neither the Minister’s decision nor that of 
NERSA’s was preceded by any public participation or consultation of any ground. 
Secondly, as regards the first section 34 determination, the applicants contended it 
was unlawful by reason of the two-year delay in gazetting it. Thirdly, they contended, 
both determinations were irrational, unreasonable and taken without regard to relevant 
considerations or with regard to irrelevant considerations. 

The respondents contended that neither the decisions of the Minister nor those of 
NERSA in concurring with the section 34 determinations constituted administrative 
action. Instead, they contend the determinations amounted to policy directives and 
that a ministerial determination under section 34 of the Electricity Regulation Act 
amounts to “executive policy”. 
Held – The issues for determination were whether the Minister and NERSA breached 
statutory and constitutional prescripts in making the 2013 and 2016 section 
34 determinations; whether the second respondent (the “President”) and the Minister 
breached the Constitution in deciding to sign the 2014 Russian IGA in relation to 
nuclear procurement and then in tabling it under section 231(3) of the Constitution 
rather than section 231(2); and whether the Minister breached the Constitution in 
tabling the US IGA and South Korean IGA in relation to nuclear co-operation two 
decades and nearly five years, respectively after they had been signed. 

Section 34(1) operates as the legislative framework by which any decision that new 
electricity generation capacity is required and any decision taken by the Minister in 
that regard, has no force and effect unless and until NERSA agrees with the Minister’s 
decision. It first had to be decided whether the section 34 determinations constituted 
administrative action and if they did, whether they were lawful, reasonable and 
procedurally fair. The right to just administrative action is enshrined in section 33 of 
the Constitution. The source of the power exercised by the Minister was section 34(1) 
and the nature of the power was one which had far-reaching consequences for the 
public as a whole and for specific role-players in the electricity generation field. The 
determination also had external binding legal effect. Looking at the decision taken by 
NERSA to concur in the Minister’s proposed 2013 section 34 determination, the Court 
stated that for a valid decision of such nature, it had to be taken within a procedurally 
fair process in which affected persons had the opportunity to submit their views and 
present relevant facts and evidence to the Energy Regulator. The decision was 
confirmed as being an administrative one. That conclusion made it difficult to view the 
section 34 determination, as a whole, as anything other than administrative action. 
NERSA did not oppose the application and therefore offered no explanation as to what 



procedure, if any, it followed to give effect to the right to procedurally fair administrative 
action. The Court held that a rational and a fair decision-making process would have 
made provision for public input so as to allow both interested and potentially affected 
parties to submit their views and present relevant facts and evidence to NERSA before 
it took a decision on whether or not to concur in the Minister’s proposed determination. 
NERSA’s decision to concur in the Minister’s proposed 2013 determination without 
even the most limited public participation process rendered its decision procedurally 
unfair and in breach of the provisions of section 10(1)(d) of the National Energy 
Regulator Act 40 of 2004 read together with section 4 of the Promotion of 
Administrative Justice Act 3 of 2000. 

Even if wrong in concluding that NERSA’s decision to concur (or the combined 
decision of the Minister and NERSA) amounted to administrative action, the Court 
pointed out that the decisions still had to satisfy the test for rational decision-making, 
as part of the principle of legality. Applying that to the applicants’ challenge on the 
basis of an unfair procedural process the question was whether the decision by either 
the Minister or NERSA (or the combined decision of the Minister and NERSA) fell short 
of constitutional legality for want of consultation with interested parties. NERSA failed 
to explain how it acted in the public interest without taking any steps to ascertain the 
views of the public or any interested or affected party, and its decision failed to satisfy 
the test for rationality based on procedural grounds alone. 

A further procedural challenge to the 2013 section 34 determination was based on 
the delay in gazetting the decision. Having regard to the effects of the delay, the Court 
held that the failure to gazette or otherwise make the determination public for two years 
not only breached the Minister’s own decision, thus rendering it irrational and unlawful, 
but violated the requirements of open, transparent and accountable government. 
Those defects rendered the Minister’s 2013 section 34 determination unconstitutional 
and unlawful, in the latter case by virtue of breaches of the principle of legality and 
thus liable to be set aside. Similar considerations applied to the 2016 determination, 
which was therefore also unlawful. More importantly, the Court found that the 2013 
and 2016 determinations could not co-exist. The failure to expressly withdraw or 
amend the earlier determination, rendered the 2016 determination irrational and 
subject to being set aside. 

Turning to the impugned IGAs, the Court considered various preliminary points 
raised by the respondents. Those included non-joinder of the foreign governments, 
the alleged non-justiciability of the IGAs and the applicants’ alleged lack of standing to 
challenge the manner of tabling the IGAs in terms of section 231 of the Constitution. 
On the merits, the respondents contended that failing the upholding of any of the 
preliminary points, the Russian IGA was, upon a proper interpretation, not a 
“procurement contract” with immediate financial application and fell within the category 
of a “technical, administrative or executive agreement” as envisaged by section 
231(3) of the Constitution, thus not requiring ratification or accession, and was 
therefore properly tabled. 
On the issue of non-joinder, the Court explained that no order was sought against any 
foreign government, the court being asked rather to determine whether the Minister’s 
actions in terms of section 231 of the Constitution were lawful, as a matter of domestic 
law. The Minister’s obligations to act constitutionally and in accordance with section 
231 are owed to the citizens of this country and not to foreign governments. None of 
the foreign governments that were party to the IGA’s had any direct and substantial 



legal interest, as a matter of South African domestic law, in the constitutionality of the 
Minister’s actions. There was therefore no need to join the foreign States and the 
joinder point had no merit. 

The Court also confirmed that the applicants had standing both in their own right and 
in the public interest to challenge the constitutionality of the tabling of the relevant 
IGA’s. 

The respondents contended that the Russian IGA, being an international agreement, 
should not be justiciable by a domestic court, which may not even interpret or construe 
such an agreement nor may it determine the legal consequences arising therefrom. 
However, the Court held that not only was it permissible for the court to interpret the 
Russian IGA to determine its proper tabling procedure and whether the Minister acted 
unconstitutionally or not, but it was the court’s duty to do so. It was therefore ruled that 
the respondents’ contention that the Russian IGA was non-justiciable was without 
merit. The Court held further that the Russian IGA could not be classified as falling 
within that category of international agreements which become binding by merely 
tabling them before Parliament. It clearly was required to be scrutinised and debated 
by the Legislature in terms of section 231(2) of the Constitution. Therefore, the 
Minister’s decision to table the agreement in terms of section 231(3) was, at the very 
least, irrational. 

Next the Court considered whether the US and South Korean IGAs were properly 
tabled in terms of section 231(3). The applicants’ challenge to the constitutionality of 
the tabling of the US and South Korean IGA’s was based upon what they considered 
to be the unlawful and unconstitutional delay in tabling those agreements before 
Parliament. The Court held that the delays were of such magnitude that they could 
never qualify as reasonable, not least because accepting such delays would render 
the time requirement in section 231(3) meaningless. It was concluded that the tabling 
of the US and South Korean agreements violated the provisions of the Constitution 
and fell to be set aside. The application was, accordingly, upheld. 
 
Helen Suzman Foundation and another v Minister of Police and others 
[2017] 3 All SA 253 (GP) 

Leave to appeal – Effect of – Suspension of impugned order – Application for order 
declaring that the operation of order would not be suspended and would continue to 
be operational regardless of any applications for leave to appeal – Section 18(1) of 
the Superior Courts Act 10 of 2013 provides that unless the court under exceptional 
circumstances orders otherwise, the operation and execution of a decision which is 
the subject of an application for leave to appeal or of an appeal, is suspended 
pending the decision of the application or appeal – In terms of section 18(3), a court 
may only order otherwise if the party who applied to the court proves on a balance of 
probabilities that he will suffer irreparable harm if the court does not so order and 
that the other party will not suffer irreparable harm if the court so orders. 

Words and phrases – “exceptional circumstances” – Section 18(1) of the Superior 
Courts Act 10 of 2013 provides that unless the court under exceptional 
circumstances orders otherwise, the operation and execution of a decision which is 
the subject of an application for leave to appeal or of an appeal, is suspended 
pending the decision of the application or appeal – What is contemplated by 



exceptional circumstances, is something out of the ordinary and of an unusual 
nature. 
On 17 March 2017, the court reviewed the decision of the first respondent (the 
“Minister”) to appoint the second respondent as National Head of the Directorate of 
Priority Crimes Investigations and ordered it to be set aside. The second respondent 
applied for leave to appeal against that order, but his application was dismissed. As 
he could still approach the Supreme Court of Appeal with a petition for leave to appeal, 
in which case the order would be suspended, the applicants brought a counter-
application, seeking an order declaring that the operation of the order issued on 17 
March 2017 would not be suspended and would continue to be operational regardless 
of any applications for leave to appeal. 
Held – In order to succeed with the counter-application, the applicants had to prove, 
on a balance of probabilities, that there were exceptional circumstances for the 
granting of an order to bring the judgment into operation, notwithstanding an appeal 
by the second respondent. They also had to prove that they would suffer irreparable 
harm should the judgment not be put into operation pending the outcome of the 
appeal; or that the second respondent would not suffer irreparable harm should the 
judgment be enforced pending the outcome of the appeal. 

Section 18(1) of the Superior Courts Act 10 of 2013 provides that unless the court 
under exceptional circumstances orders otherwise, the operation and execution of a 
decision which is the subject of an application for leave to appeal or of an appeal, is 
suspended pending the decision of the application or appeal. 
In terms of section 18(3), a court may only order otherwise if the party who applied to 
the court, in addition proves on a balance of probabilities that he will suffer irreparable 
harm if the court does not so order and that the other party will not suffer irreparable 
harm if the court so orders. It had to be established what would constitute “exceptional 
circumstances” allowing a court to order otherwise than for the suspension of an order 
pending appeal. The Court referred to case authority in which it was stated that what 
is contemplated is something out of the ordinary and of an unusual nature. The 
existence of exceptional circumstances is a matter of fact which the court must decide 
accordingly. Turning to the exceptional circumstances on which the applicants relied, 
the Court found that a finding that the second respondent had been unlawfully 
appointed; the important role played by the National Head of the Directorate of Priority 
Crimes Investigations; and the fact that there were no prospects of success on appeal, 
the Court was satisfied that the applicants had satisfied the requirements of 
“exceptional circumstances”. 

The court, accordingly, made an order as contemplated in section 18(3) of the Act. 
 
Kwazulu-Natal Law Society v Sharma and another 
[2017] 3 All SA 264 (KZP) 

Appeal – Doctrine of peremption – If the conduct of an unsuccessful litigant is such 
as to point indubitably and necessarily to the conclusion that he does not intend to 
attack the judgment, then he is held to have acquiesced in it. 

Leave to appeal – Test – In terms of section 17(1) of the Superior Courts Act 10 of 
2013, leave to appeal may only be granted where the court is of the opinion that the 
appeal would have a reasonable prospect of success, or failing that, where there is 



some other compelling reason justifying the matter receiving the attention of the 
court of appeal. 

Attorneys – Striking from roll – Granting of lesser sanction – Costs – Whether law 
society was as a matter of course, entitled to costs in striking off application – 
Decision regarding costs in such circumstances would depend upon the particular 
facts of the matter, would fall within the discretion of the court of first instance and 
that a court on appeal would be reluctant to intervene in this regard, unless the lower 
court failed to exercise a judicial discretion. 
This judgment deals with an application by a law society to have the name of the first 
respondent (“the respondent”) struck from the roll of attorneys. Although the 
respondent was found to have acted dishonourably, her conduct was held not to have 
rendered her unfit to continue in practice. The application to strike her name from the 
roll of attorneys was accordingly refused, but she was nevertheless sentenced to pay 
a fine of R20 000 conditionally suspended for three years. The court made no order 
as to costs. The applicant sought leave to appeal against the costs order. However, it 
subsequently sought to broaden the scope of the appeal to include the sanction 
imposed by the court. The respondent pointed to rule 49(1)(b) of the Uniform Rules of 
Court which provide for an application for leave to appeal to be made within fifteen 
days and pointed out that whilst the application for leave to appeal against the costs 
order had been lodged on the last day permitted therefor, leave to appeal against the 
sanction imposed upon the respondent was well out of time. It was submitted that the 
applicant, by giving notice of intention to seek leave to appeal against the costs order 
only, had thereby made a conscious election to abide by the remainder of the 
judgment, including the sanction imposed. The argument was that the applicant was 
precluded, by virtue of the doctrine of peremption, from bringing a late application for 
leave to appeal against the sanction imposed. It was also contended that it was 
impermissible for an informal application to amend the notice of leave to appeal to 
include leave against the sanction to be made. Finally, the respondent submitted that 
the approach on the issue of sanction was inappropriate since the court of appeal 
would not readily interfere with the discretion of the court a quo in exercising discipline 
over an attorney, unless there was some irregularity in the exercise of the discretion. 
Held – The doctrine of peremption is such that if the conduct of an unsuccessful litigant 
is such as to point indubitably and necessarily to the conclusion that he does not intend 
to attack the judgment, then he is held to have acquiesced in it. But the conduct relied 
upon must be unequivocal and must be inconsistent with any intention to appeal and 
the onus of establishing that position is upon the party alleging it. In the circumstances 
of this case, where the doctrine of peremption was raised shortly before the hearing 
so that the applicant had not had an opportunity of dealing with the factual situation 
underlying the attempted application of the doctrine, the Court was disinclined to base 
its decision on whether to grant the application to amend the notice of application for 
leave to appeal, upon the application of the doctrine of peremption. 

The application to broaden the scope of the appeal was brought late, and in the 
absence of a substantive application for condonation there was no explanation for the 
delay. The Court was also not able without a clear indication of what sanction the 
applicant would contend for, to adequately assess the prospects of success if 
condonation and leave were to be granted. The application should have been brought 
upon adequate notice by way of a substantive application, including an application for 
condonation for the late noting of an application for leave to appeal against the 



sanction imposed. The application for leave to amend the notice of application for 
leave to appeal, so as to include leave to appeal the sanction, was refused. 

Consequently, the only ground upon which leave to appeal was sought was limited 
to the order in relation to costs, as contemplated in the applicant’s original notice of 
application for leave to appeal. 

On the issue of costs, the applicant submitted that it was compelled, as custos 
morum of the profession, to bring the application for the striking-off of the respondent 
and to place the matter before the court for decision. It was submitted that it was not 
the task of the applicant to determine the appropriate sanction, but that of the court 
and that the applicant merely facilitated the matter being placed before the court for 
that purpose. The submission that the law society was entitled, as a matter of course, 
to a costs order in its favour because of the above duty, was rejected by the Court. 
The correct principle is that the decision regarding costs in such circumstances would 
depend upon the particular facts of the matter, would fall within the discretion of the 
court of first instance and that a court on appeal would be reluctant to intervene in this 
regard, unless the lower court failed to exercise a judicial discretion. 

In terms of section 17(1) of the Superior Courts Act 10 of 2013, leave to appeal may 
only be granted where the court is of the opinion that the appeal would have a 
reasonable prospect of success, or failing that, where there is some other compelling 
reason justifying the matter receiving the attention of the court of appeal. The test to 
be applied in applications for leave to appeal is not just the prospects of success, but 
there must also be a sound, rational basis for the conclusion that there are prospects 
of success on appeal. Applying that to the present matter, the Court concluded that 
the application for leave to appeal against the costs order did not meet the threshold 
set for the grant of such relief. 

Considering all the circumstances of the matter, including its background, the lack 
of merit in the application for leave itself, the criticism levied at the conduct of the 
applicant as contained in the main judgment, as well as in relation to the application 
for leave, the Court was of the view that the present application called for an order of 
costs against the applicant. 

 
 
Ngomane and others v City of Johannesburg Metropolitan Municipality and 
another [2017] 3 All SA 276 (GJ) 

Constitutional law – Right to occupy traffic island where shelters were erected at 
night – Act of sleeping on a traffic island in a “shelter” put up and taken down each 
night is not an act, which properly construed, can constitute an “occupation” for the 
purposes of section 26 of the Constitution of the Republic of South Africa, 1996 or of 
the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 
1998. 

Property – Spoliation – Vindicatory claim by homeless persons whose personal 
possessions were seized by city officials – Claim not sustainable where items not 
properly identified and issue was moot – Claim for supply of similar items not 
sustainable as the standard alternative to the (unsuccessful) vindication of property 
is a claim for damages, not the provision of alternative goods. 



Words and phrases – “building or structure” – Prevention of Illegal Eviction from and 
Unlawful Occupation of Land Act 19 of 1998 – Includes any hut, shack, tent or 
similar structure or any other form of temporary or permanent dwelling or shelter. 

Words and phrases – “evict” – Prevention of Illegal Eviction from and Unlawful 
Occupation of Land Act 19 of 1998 – “Evict” means to deprive a person of 
occupation of a building or structure, or the land on which such building or structure 
is erected, against his will. 

Words and phrases – “unlawful occupier” – Prevention of Illegal Eviction from and 
Unlawful Occupation of Land Act 19 of 1998 – An unlawful occupier refers to a 
person who occupies land without the express or tacit consent of the owner or 
person in charge, or without any other right in law to occupy such land. 
The applicants were indigent, homeless people who had taken to sleeping on a traffic 
island on a street in Johannesburg. In February, during a clean-up of the city in keeping 
with city by-laws on public health, employees of the first respondent removed material 
being used by the applicants from the traffic island. No inventory was made of the 
items removed. That led to an urgent application being made by the applicants, 
requiring the respondents to return all property and shelter material confiscated from 
the traffic island. The applicants alleged that the material taken consisted of personal 
belongings including identity documentation, bedding, and materials such as plastic 
sheeting, wooden pallets, and the like, used to erect shelters at night and which were 
dismantled each morning and left on the traffic island whilst they went out to try to 
make a living. 

The respondents explained that it would not be possible to return the confiscated 
material as it had been taken to a landfill and disposed of. They denied that identity 
documents or other self-evident personal items of ostensible value were taken during 
the operation. 
Held – A video recorded by a bystander showed that in many instances, bags, 
backpacks and items which would typically keep personal belongings, mattresses, 
blankets, clothing and the like were indiscriminately gathered and tossed up into a van. 
It was obvious that the personnel who carried out the operation knew full well that what 
they were removing was not only rubbish but chiefly, domestic goods, which would be 
the typical material that homeless people would be using. 

In respect of the relief claimed based on possession, the Court identified such relief 
as a vindicatory claim, alleging a spoliation. The problem facing the applicants in that 
regard was the inadequacy of the description of the property sought to be returned. 
The items called upon to be delivered had to be sufficiently described to enable exact 
identification. The point was in any event moot as the respondents had made it clear 
that the confiscated material had been discarded rendering it impossible to return it, 
even were such an order to be issued. The alternative relief sought by the applicants 
was for them to be provided with material similar to that taken away. The impediments 
to that prayer included that the standard alternative to the (unsuccessful) vindication 
of property is a claim for damages, not the provision of alternative goods. The 
applicants were free to pursue a damages claim, but could not succeed in the relief 
sought based on spoliation. 

Turning to the relief sought based on the applicants’ constitutional rights, the Court 
questioned whether such relief was permissible, having been mentioned for the first 



time in the heads of argument. The respondents had no notice of such relief being 
sought and could therefore not in the papers have addressed the issues implicated 
thereby. Furthermore, the prayer aimed at preventing the respondents from violating 
the applicants’ constitutional rights was too vague and the allegations of violent 
conduct by the employees of the first respondent raised a dispute of fact. More 
importantly, the two prayers were premised on the contention that the applicants 
enjoyed a right to dwell on the property. The notion that individuals may choose to 
make a home on a traffic island on a public street was mistaken, and no rights of 
occupation could arise from the occupation of such a location. Accordingly, the 
applicants could not claim failure to follow due process in terms of the Prevention of 
Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 (“PIE”). The 
habitual act of sleeping on a traffic island in a “shelter” put up and taken down each 
night is not an act, which properly construed, can constitute an “occupation” for the 
purposes of section 26 of the Constitution or of PIE. Where no occupation exists, 
logically, there can be no eviction. 

The dignity of the applicants was another relevant factor in the matter. The first 
respondent stated that it was aware of the problem of homelessness in its area, and 
that it had taken steps to deal with it by making shelters or hostels available. However, 
it appeared form the papers that the reluctance or refusal to use municipal shelters 
might well be linked to the two conditions upon which they may be admitted, viz an R8 
per day tariff and a SA ID document. Although the Court questioned the necessity of 
the barriers to entry to shelters, it was not able to make any order in that regard as it 
would be inappropriate on the papers as they stood. 

Although the application was dismissed, the Court issued a rule nisi calling on the 
respondents to show cause why in future operations of such a nature, the steps set 
out in the order should not be followed. 
 
St Charles College v Du Hecquet De Rauville and others [2017] 3 All SA 358 
(KZP)  

Constitutional law – Action by independent school against defaulting parents – 
Attachment of home – Whether it is unconstitutional that the dwelling of a parent of a 
learner at an independent school may be attached to recover tuition fees, while the 
dwelling of a parent of a learner at a public school may not be so attached in terms 
of section 41(6) of the South African Schools Act 84 of 1996 – Court finding differential 
treatment not to constitute unfair discrimination, and declaring immovable property of 
debtors executable. 
The applicant was an independent school which had been attended by the two sons 
of the first and second respondents (referred to in the judgment as “the respondents”). 
The respondents were indebted to the school for tuition fees and other charges in 
respect of their sons, who had since matriculated and left the school. As a result, the 
school obtained summary judgment against the respondents, and later, default 
judgment in respect of another amount. Pursuant to obtaining summary judgment but 
prior to obtaining default judgment, the applicant caused a warrant of execution to be 
served against the movable assets of the respondents. The movable goods which 
were attached pursuant to the warrant fell far short of the judgment debt. According to 
the applicant, the only means it had of recovering and satisfying the judgment debt 
was for it to attach and sell in execution the immovable property owned by the second 
respondent. Its application in that regard was brought in terms of rule 46(1)(a) of the 



Uniform Rules of Court. In terms of the rule, as the applicant had obtained a return 
which indicated that the respondents were not in possession of sufficient movable 
property to satisfy the writ for the judgment debt, the applicant in the ordinary cause 
would be entitled to a writ against immovable property owned by either or both 
respondents. 
Held – In deciding whether or not a court should declare the primary residence of a 
judgment debtor who is a natural person executable, the Court ought to consider all 
circumstances relevant to the particular case. 

The respondents argued that it was unconstitutional that the dwelling of a parent of 
a learner at an independent school may be attached to recover tuition fees, while the 
dwelling of a parent of a learner at a public school may not be so attached. It was 
contended that the differential treatment was arbitrary and irrational and the distinction 
that has been made is unrelated to any legitimate government purpose, and 
constituted unfair discrimination against parents who had children attending 
independent schools. The respondents therefore averred a violation of their right to 
equality. Section 41(6) of the South African Schools Act 84 of 1996 prohibits a public 
school from attaching the dwelling of a parent of a learner for the purpose of 
enforcement of the payment of school fees. Of significance in this case were the 
following facts. The judgment debt was substantial, and was incurred in circumstances 
over which the respondents had control. They were aware that by enrolling their sons 
with the applicant, they would incur the cost of tuition fees and they did so voluntarily. 
The respondents could also not claim that they were losing their primary residence as 
the evidence established that they had considered selling the immovable property. 
There was no suggestion that they could not afford alternative accommodation. There 
was no evidence that could persuade a court to exercise its discretion in favour of the 
respondents – to avoid the attachment and execution of the immovable property. 

On the constitutional point raised, the Court stated that what was sought by the 
respondents was to put parents of learners at independent schools on the same 
footing as parents of learners at a public school. The first problem with that argument 
was that the respondents could only succeed if it could be shown that such differential 
treatment constituted unfair discrimination. The enquiry in that regard is an objective 
one, and if a court finds that the differentiation does not amount to discrimination then 
there can be no question as to whether the differentiation amounts to unfair 
discrimination. The Court held that the exercise of a choice based on economic or 
financial considerations, as in the present case, does not fundamentally impair the 
dignity of a parent who chooses to enrol his child at an independent school. It was 
therefore held that the differentiation as contended for by the respondents did not 
constitute discrimination let alone unfair discrimination. 

The respondents’ immovable property was declared executable. 
 

Strydom v Nick Breytenbach Incorporated [2016] JOL 38219 (GP) 

Appeal– Claim for payment – Contractual undertaking – Locus standi – Appeal 

The plaintiff issued summons in the Magistrates Court against the defendant for the 
payment of R95 000 on the strength of a written undertaking that the defendant had 
given to a firm of attorneys. In her particulars of claim, the plaintiff referred to the 
undertaking and added the allegation (which did not appear from the letter in which 



the undertaking was given) that the payment was to be made for the credit of the 
plaintiff. The defendant pleaded that the undertaking speaks for itself and denied 
everything to the contrary in the relevant part of the particulars of claim. 

At the trial, the defendant attacked the plaintiff’s locus standi, not in the sense of her 
capacity to appear in a court, but in her entitlement to the claim. The parties, by 
agreement, requested the court a quo to adjudicate the latter dispute as a stated case 
on the basis of agreed facts that formed part of the record. The resultant judgment 
was described by the present Court as incomprehensible. 

Held that there were two issues before the present Court, namely whether the order 
made by the court a quo was appealable and, secondly whether the plaintiff had the 
necessary right to enforce the undertaking. It was held that the ruling by the court a 
quo was final and irrevocable and could not be revisited if the case should be 
proceeded with. If the court a quo were wrong and the plaintiff did not have the 
necessary locus standi, it would be senseless to make a finding that the point was not 
appealable, necessitating the entire trial be gone through in the court a quo and for 
the decision to be corrected in a subsequent appeal. The Court was satisfied that it 
had the jurisdiction and held that it was essential that it proceed to dispose of the 
appeal. 

The defence raised by the defendant was a valid one, namely that in terms of the 
undertaking the defendant had no obligation to the plaintiff but only to the seller and 
that the seller through his conveyancing attorney or his agent were the only parties 
that would have been entitled to enforce the terms of the undertaking against him. The 
plaintiff had therefore not discharged the onus of showing her entitlement to the 
money. 

The appeal was upheld and the defendant was granted absolution from the instance. 

PRELLER J: 

Counsel for both parties were agreed with my view that the judgment of the court a 
quo is difficult to understand and that it is virtually impossible to fathom the reasoning 
by which the learned Magistrate arrived at his conclusion. 

The plaintiff issued summons in the Magistrates' Court against the defendant for the 
payment of R95 000 on the strength of a written undertaking that the defendant had 
given to Greyvensteins Nortier, a firm of attorneys in the following terms: 

"Ons gee hiermee ons kantoor onderneming om met datum van registrasie 
van bogemelde transport, die bedrag van R95 000.00 alleen aan u kantore 
oor te betaal." 

The rest of the letter is irrelevant. A copy of the letter containing this undertaking, is 
annexed to the particulars of claim. 

In her particulars of claim, the plaintiff referred to this undertaking and added the 
allegation (which does not appear from the letter in which the undertaking has been 
given) that the payment was to be made for the credit of the plaintiff. 

The defendant pleaded that the undertaking speaks for itself and denied everything to 
the contrary in the relevant part of the particulars of claim. It may have been wise of 
the plaintiff to have pleaded that everything that does not accord with the letter of 



undertaking, is denied as the allegation made by the plaintiff is not necessarily contrary 
to the terms of the letter of undertaking, but supplements it. That just by the way. 

The particulars of claim further allege that transfer of the property had been registered 
in the Deeds Office of Pretoria but that the defendant failed to make payment of the 
R95 000, which was common cause. 

At the trial before the Magistrate, the defendant attacked the plaintiff's locus standi, 
not in the sense of her capacity to appear in a court, but in her entitlement to the claim, 
by way of a point in limine and the parties, by agreement, requested the court a quo to 
adjudicate the latter dispute as a stated case on the basis of agreed facts that form 
part of the record. 

I think it is perhaps apposite to read that into the record. As stated, the agreed facts in 
the stated case are the following: 

1 
Annexure A to the plaintiff's particulars of claim is on the face of it, made out in 
favour of a firm of attorneys, Greyvensteins Nortier. 

2 
Annexure A to the plaintiff's particulars of claim was made out in favour of the 
aforementioned attorneys due to the fact that the plaintiff had to pay 
Greyvensteins the purchase price of a property which the plaintiff had bought 
from the said Greyvenstein. 

3 
The aforementioned Greyvenstein was an attorney in the firm Greyvensteins 
Nortier. 

4 
The aforementioned firm of attorneys, Greyvensteins Nortier were the 
conveyancing attorneys pertaining to the transfer of erf 22, Tzitzikamma for the 
said Greyvenstein (as seller) to the plaintiff (as purchaser). 

5 
When the undertaking annexure A to the plaintiff's particulars of claim was not 
fulfilled by the defendant, the plaintiff subsequently paid an amount of R95 000 
to Greyvensteins Nortier Attorneys, for which payment receipt in that amount was 
issued by 

Greyvensteins Nortier to the plaintiff. 

6 
The property bought by the plaintiff from Greyvenstein was subsequently 
transferred into the name of the plaintiff and the amount of R95 000 was paid to 
the seller in reduction of the purchase price thereof. 

Apart from the legal position which is contained in section 83 of the Magistrates' Court 
Act and which limits the right of appeal to final rulings on a point of substance between 
the parties, there is the very practical consequence of the current case, that if the 
court a quo were wrong and that the plaintiff did not have the necessary locus standi, 
it would be senseless to make a finding that the point was not appealable, 
necessitating the entire trial to be gone through in the court a quo and for the decision 



to be corrected in a subsequent appeal. In view of the amount involved, that would 
hardly be worth the costs. 

I am accordingly satisfied that this Court has the jurisdiction and it is essential that we 
proceed to dispose of this appeal. 

 
Raphalalani v Road Accident Fund [2017] JOL 38248 (GP) 

Court orders- Costs – Adverse costs order – Costs de bonis propriis 

The applicant was the plaintiff in the main action between the parties. A trial date of 
22 October 2015 was allocated to the matter. In keeping with practice, a roll call was 
held a week before the trial date to check that the parties were ready to proceed on 
the trial date. The respondent’s attorney indicated that they were not prepared to 
proceed, and that on receiving the notice of set down in May 2015, had requested the 
applicant’s attorney to remove the matter from the roll as the applicant needed to 
consult with an expert witness. Despite that, the applicant’s attorney failed or refused 
to remove the matter from the roll. At the roll call, the court then removed the matter 
from the roll and ordered the applicant’s attorney to pay the wasted costs de bonis 
propriis. The applicant applied for leave to appeal against the costs order. 

Held that costs de bonis propriis can be awarded against a party who acted or litigated 
improperly or unreasonably when acting in his representative capacity. The Court 
described the conduct of the applicant’s attorney, in ignoring the letter sent by the 
respondent, as being unprofessional. He had no explanation for his actions, and his 
conduct was regarded by the court as unacceptable. 

Leave to appeal was accordingly refused. 
 

Mvatha v Law Society of the Northern Province and others [2016] JOL 38222 
(GP) 

Attorneys – Finding of unprofessional conduct – Appeal 

The appellant was an admitted attorney who was found guilty of unprofessional, 
dishonourable or unworthy conduct in that his conduct towards the second respondent 
(a magistrate) and his unreasonably withdrawing from the criminal matter of his client 
was unbecoming as an attorney. The third, fourth and fifth respondents were members 
of the disciplinary committee of the first respondent, which made the finding of guilt. In 
terms of section 73 of the Attorneys Act 53 of 1979, the appellant appealed the finding. 
The grounds of appeal were that the proceedings were procedurally unfair in terms of 
section 33(1) of the Constitution and that the appellant was not given a fair 
administrative hearing. The appellant submitted that the initial complaint was not done 
under oath by the second respondent and a subsequent affidavit was commissioned 
by the clerk of the court in which the second respondent acted as magistrate. The 
appellant’s counsel submitted that the clerk of court is not a commissioner of oath and 
the same office cannot commission its own document. 

Held that the person administering the oath must have been authorised to do so and 
must be one of the persons mentioned in the schedule to the Justices of the Peace 
and Commissioner of Oaths Act 16 of 1963. Even if no proper complaint was before 



the disciplinary committee, it may exercise its powers even in the absence of any 
complaint. As such, the proceedings were procedurally fair. 

The Court then had to consider whether or not the appellant had conducted himself in 
an unprofessional or dishonourable or unworthy conduct towards court official to with 
the second respondent and whether or not the appellant’s withdrawal from the criminal 
case was unreasonable and unbecoming of an attorney. 

Based on the evidence, the Court was not satisfied that the appellant conducted 
himself in an unprofessional or dishonourable or unworthy conduct towards the second 
respondent. Furthermore, the circumstances under which the appellant withdrew from 
the record warranted such withdrawal. 

On the ground that the second respondent failed to establish a proper complaint upon 
which the appellant could be found guilty as charged, the appeal was upheld and the 
finding and the penalty imposed by the committee of the first respondent was set aside. 

 
Erkling v Nedbank Limited [2017] JOL 38239 (GP) 

 Default judgment – Error – Rescission 

The applicant’s purchase of a car was financed by a division of the respondent 
(Nedbank). The dealership from which he purchased the vehicle undertook to effect 
certain repairs to the vehicle within two weeks. When the dealership failed to repair 
the vehicle as agreed, the applicant cancelled the agreement on the ground of breach 
of the agreement by the dealership. 

The respondent then issued summons against the applicant for non-payment of the 
agreed monthly instalment. Applicant served his notice to defend on 6 February 2014 
and it was filed at court on 7 February 2014. The notice to defend could not be filed in 
the court file as the court file was taken to the Registrar on 6 February 2014 for the 
granting of the default judgment. Default judgment was granted on 12 February 2014. 
The dies induciae expired on 31 January 2014. The applicant’s contention was that 
the default judgment was granted erroneously as he had already served and filed the 
notice to defend when the judgment by default was granted. Rescission was therefore 
sought. 

Held that the test in a rule 42 application for rescission of the default judgment involves 
establishing whether or not the applicant disclosed grounds that the order was 
erroneously sought or granted. Judgment is erroneously or mistakenly granted if there 
existed at the time of its issuing, facts which the judge was unaware of which would 
preclude the granting of the judgment if the judge was aware of. The applicant 
therefore had to show that the default judgment was granted in error or by mistake in 
order to succeed with a rescission application in terms of rule 42(1)(a). 

The respondent’s contention was that the notice to defend was served and filed after 
the dies induciae had expired. Rule 19(5) of the Uniform Rules of Court provides that 
the defendant may deliver a notice to defend even after the expiry of the period 
provided that default judgment has not been granted. The Court confirmed that the 
notice to defend was served on the respondent and filed at Court before default 
judgment was granted. If the court was aware that notice of intention to defend was 
filed at court prior to its granting of the judgment, it would not have granted it. 



As the judgment was granted in error, the application for rescission was granted. 
 

Ragghianti NO v Master of the North Gauteng High Court, Pretoria and others 
[2017] JOL 38242 (GP) 

 Rules of court – Non-compliance with – Defective application 

The applicant and second respondent were brothers. On 6 December 2006, their 
father died and both were nominated joint executors of their father's estate. On the 
death of their father the applicant agreed that the second respondent would be 
responsible for the administration and winding-up of the estate. 

The brothers were officially appointed as joint executors on 13 April 2011. This came 
about as a result of the second respondent failing to perform his duties (in not opening 
an estate account to administer the affairs of the deceased estate). On 13 April 2011, 
the second respondent was removed by the first respondent as joint executor and the 
applicant was then the sole executor. In April 2013, the second respondent 
approached the court to obtain an order declaring their fathers will valid – as the will 
made provision for both brothers to be appointed as joint executors. The applicant was 
subsequently advised by the first respondent that the previous letter of executorship 
appointing him as sole executor were being withdrawn and that new letters of 
executorship, in terms of the will, appointing both brothers jointly, were to be issued. 

The applicant submitted that the decision of the first respondent was in contravention 
of section 54(1)(a) read with 54(2) and 54(3) of the Administration of Estates Act 66 of 
1965. 

The second respondent raised two point in limine. The first was that the applicant in 
his papers stated that he derived his locus standi by virtue of the fact that he was an 
executor, when he was not. That being the case, the applicant in fact had no locus 
standi to institute these proceedings. Secondly, the second respondent requested that 
the supplementary affidavit filed by the applicant be struck from the proceedings, as it 
was filed without the applicant obtaining the leave of the court to file same thus the 
supplementary affidavit should be considered pro-non scripto. 

Held that the point regarding locus standi of the applicant was a technical point 
detracting from the merits of the application. The applicant seeks to amend his notice 
of motion to rectify the issue of locus standi as he was no longer an executor. The 
court found the application to amend not to be mala fide or causing prejudice to any 
party. The amendment was granted. 

The second point raised regarding the supplementary affidavit was yet another 
technical point. The Court endorsed the approach that substance should be 
considered rather than form in order not to prejudice any party. The supplementary 
affidavit was duly admitted and allowed. 

The third point raised was that the applicant failed to adhere to rule 53(1) of the 
Uniform Rules of Court and accordingly the application was defective. The second 
respondent stated that the applicant had called upon the first respondent to show 
cause why the decision taken by the first respondent should not be reviewed. 
However, he had not called for the records of the proceedings where the decision was 
taken and neither did he request the first respondent to provide its reasons for its 
decision. it was clear from the evidence that the applicant appreciated the fact that the 



first respondent had a right to file the records and / or the reasons for its decision. The 
conduct of the applicant could not be condoned, as it infringed prejudicially on the 
rights of the first respondent and the other parties in the proceedings. Therefor due to 
the applicant's non-compliance with rule 53(1), the review application was defective. 

The application was dismissed with costs. 
 

Standard Bank of South Africa Limited v Van der Merwe and another 
[2017] JOL 38244 (GP) 

Summary judgment– Claim for payment – Particulars of claim – Rule 18(6) – Uniform 
Rules of Court – Alleged non-compliance 

In an action for payment of an amount due in terms of a debt re-arrangement order, 
the applicants sought summary judgment against the respondents. The first 
respondent deposed to an opposing affidavit stating that the respondents had a bona 
fide defence against the applicant's claim and that appearance to defend had not been 
entered for purposes of delaying the speedy resolution of applicant's claim. The 
respondents took issue with the fact that that the relevant part of the agreement 
between the parties was not attached to the particulars of claim. The nub of their 
defence was that the applicant had failed to comply with the provisions of rule 18(6). 

Held that rule 18(6) provides that a party who in his pleading relies upon a contract 
shall state whether the contract is written or oral and when, where and by whom it was 
concluded, and if the contract is written a true copy thereof or part relied on in the 
pleading shall be annexed to the pleading. 

In deciding upon the issue, the Court held that it was important to have regard to what 
is said to be a "pleading” and to know what a simple summons is. A simple summons, 
in terms of Rule 17(2)(b) is a legal document which shall be as near as may be in 
accordance with form 9 of the first schedule. The document is used where the claim 
is for a debt or liquidated demand. Rule 18(1) shows that a simple summons does not 
have to be signed by anyone other than an attorney. A combined summons needs the 
signatures of an advocate and an attorney. In a simple summons, a party has to wait 
for a declaration to which he must respond. An exception is directed at the pleading 
and not the summons. A simple summons not being a pleading cannot be attacked by 
way of an exception. Rule 18(4) provides that every pleading shall contain a clear and 
concise statement of the material facts upon which the pleader relies for the claim, 
with sufficient particularly to enable the opposite party to reply thereto. 

The averments made in the relevant part of the particulars of claim showed that there 
was no merit in the respondents’ submission. A proper cause of action was 
demonstrated by applicant which was thus entitled to the order sought. 

 
Buttertum Property Letting (Pty) Limited v Dihlabeng Local Municipality 
[2017] JOL 36792 (FB) 

Summary judgment – Rule 14 of the Magistrate’s Courts’ Rules – Plaintiff must deliver 
notice of application for summary judgment within 15 days after the date of service of 
notice of intention to defend, together with an affidavit made by the plaintiff or by any 
other person who can swear positively to the facts verifying the cause of action and 
the amount, if any, claimed and stating that in his opinion there is no bona fide defence 
to the action and that notice of intention to defend has been served solely for the 



purpose of delay – Failure by deponent to affidavit in support of summary judgment to 
verify the separate causes of action rendering summons defective 

The respondent municipality obtained summary judgment against the appellant in 
respect of rates and taxes due on appellant’s immovable property. 

The history of the litigation was as follows. Summons was served on the appellant on 
6 May 2014, and on 5 June 2014, a notice of intention to defend was filed. That was 
followed on 26 June 2014, by service on the appellant of the respondent’s application 
for summary judgment. The acting municipal manager of respondent deposed to an 
affidavit in support of summary judgment, averring that he could confirm the action as 
stated in the summons against the defendant as well as the amount claimed therein. 
On the date of the hearing of the summary judgment application, the respondent’s 
attorney argued that appellant’s answering affidavit had to be filed before 12 noon on 
29 July 2014, but that had not occurred and therefore appellant’s attorney should not 
even be heard by the court as there was no valid opposition of the application for 
summary judgment. Judgment was thus granted. The present appeal was noted 
against the judgment. 

Held that rule 14 of the Magistrate’s Courts’ Rules requires the plaintiff to deliver notice 
of application for summary judgment within 15 days after the date of service of notice 
of intention to defend, together with an affidavit made by the plaintiff or by any other 
person who can swear positively to the facts verifying the cause of action and the 
amount, if any, claimed and stating that in his opinion there is no bona fide defence to 
the action and that notice of intention to defend has been served solely for the purpose 
of delay. 

The court looked at the authorities regarding summary judgment applications and the 
legislation applicable in casu, to wit the Local Government: Municipal Systems Act 32 
of 2000 (“the Systems Act”) and the Local Government: Municipal Property Rates Act 
6 of 2004. Municipal accounts may be issued for sanitation fees, refuse removal fees, 
water and electricity levies as well as water and electricity consumption. Rates are 
levied on all rateable property within a municipality’s area of jurisdiction and these 
rates are levied in accordance with a rates policy. Although a municipality may 
consolidate accounts, from a legal point of view, separate causes of action arise in the 
event of failure by a property owner to pay his dues to the municipality. 

In the present case, the Court found that the summons was defective, rendering it 
unnecessary to even consider the defences raised. The respondent’s deponent failed 
to verify the separate causes of action, and did not even verify or confirm any cause 
of action. The respondent necessarily had to rely on more than one cause of action 
and each of those should have been verified by its deponent in the founding affidavit. 
The respondent should have pleaded separate causes of action and it was not good 
enough to claim one amount. Summary judgment should therefore have been refused 
due to the summons being defective. 

 
Oosthuizen v Christie [2016] JOL 38230 (GP) 

 Attorneys – Application for admission 

The applicant sought to be admitted as an attorney in terms of section 15 of the 
Attorneys Act 53 of 1979. The interested party cited in the matter was her former 
principal, with whom she had entered into a 2-year duration contract of article of 



clerkship in January 2012. In February 2014, an altercation between the applicant and 
the interested party led to the breakdown of their relationship. The applicant requested 
her principal to depose to an affidavit in support of her application, but he refused to 
do so on the basis that he did not think she was a fit and proper person to be admitted 
as an attorney. 

Held that the requirements for admission as an attorney include the requirements that 
the applicant must be a fit and proper person in the opinion of the court and must have 
the relevant qualifications. The Court was satisfied that the applicant had satisfied all 
the requirements in question. 

The Court considered the objections of the applicant’s principal to her admission, and 
found that them wanting. The evidence showed that the principal did not co-operate 
with the Law Society’s investigation into the matter. 

Concluding that the applicant had made out a proper case, the Court admitted her as 
an attorney of the court. 

Mr Christie opposes this application on the following three grounds: 

3.2.1 
The applicant breached clear directives in respect of office 
rules, conduct rules and practice directives, in particular she 
brought a laptop into the firm; 

3.2.2 
The applicant's conduct at court including the failure to open 
duplicate files, the removal of matters from the roll, etc clearly 
prejudiced a client; and 

3.2.3 
The applicant lodged a complaint with the CCMA and 
misrepresented to that legal body that she was in an 
employment relationship. 

3.3 
Mr Christie addressed an email to the applicant on 7 March 2014 in 
which he placed the following on record: 

I decline to sign your affidavit for various reasons. Accordingly / 
provide my consent to a cession of your clerkship to another 
principal. 

- 
I also don't intend to waste any further time on your affairs and 
will not be entering into any further correspondence with you. 

- 
The issues raised in your correspondence will be addressed at 
the correct forum and my failure to respond does not constitute 
an admission that such allegations are correct. 

- 
The manner in which you have sought to address various my 
concerns is disappointing but such merely confirms the wisdom 
of not offering you a position at this firm." 



3.4 
Mr Christie briefed counsel to prepare heads of argument for purposes 
of him opposing this application. In the heads of argument counsel 
alluded to the three issues which are raised by Mr Christie in 
opposition of this application (the three issues identified in paragraph 
3.2, supra), but furthermore directed our attention to the following: 

"If something goes wrong in the future and the principal failed to 
alert the Honourable Court and potential affected parties to a 
potential problem, at best, his professional reputation and own 
integrity will be compromised, and at worst, he may very find 
himself liable (sic)." 

3.5 
We are unable to understand the relevance of the aforesaid 
submission which is contained in counsel's heads of argument. Mr 
Christie's fear or concern that he will attract liability in the event that 
the applicant is found to be liable, in her professional capacity as an 
attorney, is fundamentally misconstrued and ill- founded in law. 

5.1 
We are not impressed by Mr Christie's conduct in that he failed or omitted to 
attend the meeting which was scheduled for 8 July 2014. Mr Christie is a senior 
officer of this Court and it is expected of him to assist the Law Society in its 
investigation to establish or determine whether or not the applicant is a fit and 
proper person to be admitted as an attorney of this Court. Mr Christie's failure to 
attend the aforementioned meeting is unbecoming of a senior attorney. In our 
view the Law Society should investigate Mr Christie's conduct in this regard and 
Mr Christie should be requested by the Law Society to furnish it with reasons why 
he decided or elected to ignore their invitation to attend the meeting that was 
scheduled for 8 July 2014. We expect from a senior attorney to co-operate and 
assist the Law Society with its investigation, specifically in the light of the severity 
of the objections raised by Mr Christie in his affidavit. We therefore take a dim 
view of Mr Christie's attitude and conduct insofar as his refusal to attend the 
aforementioned meeting is concerned. 
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5.2 
In our view the applicant has complied with all the provisions of the Act insofar 
as her application to be admitted as an attorney of this Court is concerned. A 
proper case has been made out and we are satisfied that the applicant is a fit 
and proper person to be admitted as an attorney of this Court. 

The applicant is therefore admitted as an attorney of this Court and she may come 
forward to take the prescribed oath. 

(Phatudi J concurred in the judgment of Botes AJ). 

 



Limpopo Legal Solutions v Vhembe District Municipality and Others [2017] 
ZACC 30 

Appeal-leave to appeal —voluntary association —legal standing — public interest-
Biowatch principle — cost order — not urgent — leave is granted 

On 17 August 2017 the Constitutional Court handed down its judgment in an 
application brought by Limpopo Legal Solutions (“LLS”) against Vhembe District 
Municipality, the Minister of Environmental Affairs and Thulamela Municipality (the 
respondents) for leave to appeal against a decision of the Limpopo Local Division of 
the High Court (High Court).  That Court struck off the roll with costs a certain 
application brought by LLS on an urgent basis.  

LLS is a voluntary non-profit association which seeks to use the law to promote 
respect for human rights and to hold municipalities and other government entities to 
account for the use of public funds.  In the present case LLS brought an application 
against the respondents for an order compelling them to provide sanitation facilities 
for the residents of Malumelele B Extension 1, Limpopo because it complained that 
the residents of that area had not been provided with such facilities for a long time 
and this infringed their right to human dignity.  The High Court struck the application 
off the roll, firstly, on the basis that it was not urgent, secondly that LLS had no locus 
standi (legal standing) and, thirdly that LLS had failed to comply with section 35 of 
the General Law Amendment Act (Act).  Section 35 of the Act applies in those cases 
where a rule nisi is sought against government or other government functionaries 
and it requires the service of a certain notice on a government or other affected 
government functionaries.   

The Constitutional Court refused to grant leave to appeal against the order of the 
High Court striking the matter off the roll for lack of urgency, as it agreed with the 
High Court that the application could have been brought much earlier, but granted 
leave to appeal against the costs order that had been granted against LLS.  The 
Court also held that the High Court was wrong to have held that LLS had no standing 
to bring the application.  LLS had claimed to bring the application in the public 
interest in terms of section 38 (d) of the Constitution but the High Court had held that 
LLS was not acting genuinely in the public interest.  The Constitutional Court held 
that LLS had been acting genuinely in the public interest.  It said that this was clear 
from the nature of the orders it sought for the residents of Malumelele B Extension 1, 
Limpopo.  This Court held that the High Court had had no proper basis for 
concluding that LLS was not acting genuinely in the public interest.   

With regard to the costs order against LLS, the Constitutional Court held that, as this 
was constitutional litigation brought against government functionaries, the High Court 
should have applied the Biowatch principle approach to costs and should not have 
awarded costs.  

In the end, the Constitutional Court granted leave to appeal against the costs order 
of the High Court but dismissed the application for leave to appeal against the order 
striking the application off the roll, upheld the appeal against the costs order and set 
it aside.  The Court ordered Vhembe District Municipality (the first respondent) to pay 
the applicant’s costs in the Constitutional Court.  



Incredible Sand (Pty) Limited v Bucon Development and Construction (Pty) 
Limited and Another (90421/2016) [2017] ZAGPPHC 430 (2 August 2017) 

Provisional sentence- Section 6 of the General Law Amendment Act as it does not 
contain the identity of the debtor and is void-application refused 

The Plaintiff instituted an application for provisional sentence against the 
Defendants, namely the First and Second Defendants, jointly and severally in an 
amount of R163 350.50. The claim against the Defendants were based on two 
documents, namely an "Acknowledgement of Debt” and a "Suretyship 
Agreement”, annexed to the pleadings as Annexure "A" and "B" respectively. 

2. The Second Defendant opposed the provisional sentence application. It raised 
only one defence which is set out in paragraph 13 of its opposing affidavit, namely: 

"13. The contract of suretyship (Annexure "B") relied upon by the Plaintiff does not 
comply with the provisions of Section 6 of the General Law Amendment Act as it 
does not contain the identity of the debtor and is void. 

14. It follows therefore that the Defendant is not entitled to obtain judgment against 
members premised on a Suretyship Agreement that is void. Voidness of the 
Suretyship Agreement based on the fact that the identity of the debtor is not set out 
therein." 

3. Counsel on behalf of the Second Defendant, referred to Section 6 of the General 
Law Amendment Act No. 50 of 1956 (Section 6), which stipulates: 

"No contract of suretyship entered into after the commencement of this Act, shall be 
valid, unless the terms thereof are embodied in a written document signed by or on 
behalf of the surety: Provided that nothing in the section contained shall affect the 
liability of the finder of an aval under the laws relating to negotiable instruments." 

8. It is common cause that the Suretyship Agreement lacks the debtor's identity. 
Similarly, in the IDC matter the court was also required to determine whether a Deed 
of Suretyship which did not identify the principal debtor could be saved from legal 
extinction by virtue of its reference to a loan agreement. Such loan agreement 
identified the principal debtor and reference to such a loan agreement was made in 
the Deed of Suretyship. In that matter, the Deed of Suretyship specified the amount 
of indebtedness that such indebtedness was in respect of the money lent and 
advanced by the Appellant to the principal debtor in terms of the loan agreement and 
that the loan agreement was to be entered into simultaneously with the signing of the 
Deed of Suretyship. 

9. The court, in principle, acknowledged that Section 6 of the General Law 
Amendment Act required that the terms of the contract of suretyship be embodied in 
the written document. Those terms were not limited to the essential terms, but would 
include at least a material term of the contract. The identity of the principal debtor 
was undoubtedly a material term of the contract of suretyship and unless it was 
embodied in the written document, the contract of suretyship will be considered to be 
invalid. However, an inquiry may be permitted as to whether the terms of the Deed of 
Suretyship could be supplemented in terms of "principle of incorporation". The court 
held: 

"That as a general rule, the terms of the contract required by law to be in writing 
had to appear from the document itself and could not be supplemented by extrinsic 



evidence. Nevertheless, extrinsic evidence was permitted in a number of situations 
provided that such evidence was not about negotiations between the parties prior to 
the execution of the written agreement or about the parties consensus."[1] 

13. I am of the view there is room for the Deed of Suretyship to be supplemented by 
extrinsic evidence identifying the "acknowledgment of debf ' as the one referred to in 
the suretyship and such written instrument does identify the debtor. Such 
identification can only be completed with the aid of extrinsic evidence. it is on this 
premises that the matter should proceed. Such evidence may have the effect of 
validating such Suretyship Agreement. 

14. I therefore make the following order: The provisional sentence summons is 
refused with costs. 

  

Professional Board for Emergency Care and Another v De Vries Ambulance 
Academy (Pty) Ltd (A231/2017) [2017] ZAGPPHC 441 (4 August 2017) 

Appeal in terms of section 18 of the Superior Court Act 10 of 2013-- consideration of 
what constitute ' exceptional circumstances 'and 'irreparable harm '. Appeal upheld 
as the respondent had failed to establish any of the requisites of section 18(1) and 
(3). 

This is an appeal by the appellants, the Professional Board for Emergency Care (the 
board) and the Health Professions Council of South Africa (the HPCSA) in terms of s 
18 of the Superior Courts Act 10 of 2013 (the Act), seeking to put into operation an 
order of this court, despite a pending appeal. They appeal as of right in terms of s 
18(4)(ii) of the Act, against the judgment of this Division made on 28 April 2017, 
directing that an earlier order made on 30 March 2017 not be suspended pending an 
appeal by the respondent, De Vries Ambulance Academy (Pty) Ltd (De Vries) 
against that order. We hear the appeal as a Full Court of this Division, being the ' 
highest next court' as envisaged in s 18(4)(ii) of the Act. 

The board and the HPCSA are professional regulatory bodies established in terms of 
the Health Professions Act 56 of 1974. De Vries is a private company operating as 
an institution for the training of basic ambulance assistants (BAA). It is an accredited 
education and training provider and has been registered with the HPCSA as such 
since 1995. There are currently 37 accredited training institutions in South Africa. De 
Vries is the biggest of them all. 

The appeal has its genesis in the decision of the board to withdraw De Vries' 
accreditation to offer education and training to basic ambulance assistants. That 
decision, which was communicated to De Vries on 10 March 2017, was a 
culmination of a process which commenced in February 2011. Then, the board 
approved the revised criteria for accreditation and revalidation of training centres for 
emergency care. In particular, variations were made to increase the qualification 
level of trainers of basic ambulance assistants. The new requirements are set out in 
a form - Form 169A. 

The central thesis of the court a quo's reasoning is that if the order of 30 March 2017 
was not put into operation, De Vries' business will close down. The court a quo 
arrived at that conclusion on the acceptance of De Vries' mere-say -so, and the bare 
conclusion, of that eventuality. It did so as if it was common cause between the 



parties. It was not. On the contrary, the appellants strenuously argued against that 
proposition, providing practical steps De Vries could take to militate against the 
closing down of its business. I shall revert to this aspect later. 

As correctly pointed out by the appellants, but for De Vries, every one of the 37 
institutions has taken steps to ensure compliance with the staffing requirements of 
form 169A. Thus, De Vries is the only training institution that has refused to comply. 
The appellants further submitted that the requirement in form 169A to comply with a 
nine-month qualification is not an onerous requirement, as evidenced by all other 
training institutions having successfully raised the qualification level of their teaching 
staff. None of the other institutions have complained that compliance with the staffing 
requirements of form 169A had prejudiced their future sustainability. 

De Vries relied on the same grounds to establish exceptional circumstances and 
irreparable harm. Prominent among them is that its business would permanently 
close if the order of 30 March 2017 is not implemented. It must be accepted that 
there will be financial implications for De Vries and that it will suffer harm. But that 
harm must be ' irreparable'. It could only be irreparable if the non-implementation of 
the order would lead to the permanent closure of its business. As already stated in 
the consideration of exceptionality, there is simply no evidence to support that 
conclusion. De Vries' bald conclusion in this regard falls far short of the threshold set 
out in s 18(3). 

In finding that there was no irreparable harm attendant on the appellants, the court a 
quo misdirected itself when it stated the following: 

The fact that the first respondent [the board] for over a period of six years did not 
exercise the regulatory function it always could have, during which time the applicant 
[De Vries ] conducted its operations, suggests that harm, on the part of the 
respondents [the appellants] from a regulatory point of view, is absent.' 

In my view, the court a quo failed to observe the judicial pronouncements enunciated 
in both Jncubeta and Afriforum. It is glaring that nowhere in its judgment did the court 
a quo refer to Afriforum - the latest authority by the Supreme Court of Appeal on the 
issue in dispute. Such failure ineluctably led it astray. Its approach was premised on 
a fundamentally flawed footing. That approach permeated its entire reasoning and 
led it to the conclusion it arrived at. It also misconstrued the facts, as demonstrated 
above, in its consideration of whether there was irreparable harm for the appellants. 
In all considerations, the appeal must therefore succeed. 

Finally, the issue of costs. The general rule that costs follows the event, must apply. 
The only aspect of costs which requires further consideration is whether costs of 
three counsel should be allowed. In my view, although the matter is of importance to 
the parties, I am not persuaded that the issues raised in the appeal warrant the costs 
of three counsel. In my view, costs of two counsel should suffice. 

[44] In the result the following order is made: 1. The appeal is upheld with costs, 
such costs to include the costs consequent upon employment of two counsel; 

2. The order of the court a quo is set aside and the following is substituted for 
it: 'The application is dismissed with costs, including costs consequent upon 
employment of two counsel. 

  



Bragan Chemicals (Pty) Ltd v Season Flavour Manufacturers CC (49187/16) 
[2017] ZAGPPHC 498 (18 August 2017) 

Rule 35(14) notice-application to comply 

In this interlocutory application the applicant, Bragan Chemicals (PTY) LTD, (the 
defendant in the main action seeks) an order directing that the respondent, Flavour 
Manufacturers CC, (the plaintiff in the main action) to comply with the applicant's 
notice in terms of Rule 35(14) which was delivered on 27 July 2016. 

[2] The respondent is a manufacturer of spices and sauces. It concluded a partly oral 
and partly written agreement (the agreement) with the applicant for the applicant to 
supply it with a substance called Maltodextrin DE 15-20 (Maltodextrin) for which the 
applicant would receive payment. 

[3] The respondent utilises Maltodextrin as a bulking agent. It alleges that the 
Maltodextrin supplied by the applicant was defective. It was utilised in the 
preparation of a sauce product that was inserted and thereafter used in pies. The 
sauce product was then supplied by the respondent to manufacturers and 
distributors. 

[4] The pies which had the defective Maltodextrin resulted in the manufacturers and 
distributors recalling these pies. In turn these manufacturers and distributors claimed 
damages from the respondent as a consequence of the recall and destruction of the 
pies. The respondent alleges that it subsequently paid out an amount of R2 349 
103.00 to the manufacturers and distributors. 

[5] On 23 June 2016 the respondent issued summons against the applicant for the 
alleged damages it had suffered as a result of its payment to the manufacturers and 
distributors. Subsequently the applicant delivered its notice in terms of Rule 35 (14). 

[6] Rule 35(14) of the Rules of Court states as follows: 

''After appearance to defend has been entered, any party to any action may, 
for the purposes of pleading. require any other party to make available for 
inspection within 5 days a clearly specified document or tape recording in his 
possession which is relevant to a reasonably anticipated issue in the action 
and to allow a copy or transcription to  be made thereof."  

[7] Initially the applicant sought a host of documents from the respondent to be made 
available for inspection within 5 (five) days from service of the said notice. These 
documents were: 

"1. The company registration documents of the plaintiff; 

2. The financial statements of Season to Season Flavour 
Manufacturers CC for the period January 2011 to date hereof,· 

3. Any written contract entered into between the plaintiff and the defendant 
relating to the supply of Maltodextrin and/or any other similar chemicals; 

4. A list reflecting the names of all other suppliers of Maltodextrin to the 
plaintiff during 

the period January 2012 to December 2012; 

5. Any contracts entered into with the suppliers of Maltodextrin to the plaintiff; 



6. All purchase orders relating to the purchase of Maltodextrin by the plaintiff 
for the period January 2012 to December 2012; 

7. A list reflecting the ingredients used in preparing for the sauce product 
which was 

inserted in the pies; 

8. A list reflecting the names of the suppliers of all ingredients used in 
preparation for the sauce product which was inserted into the pies; 

9. The contracts entered into between the plaintiff and the suppliers of the 
ingredients used in preparation for the sauce product which was inserted into 
the pies; 

10. A list reflecting the names of the manufacturers and distributors of the 
pies; 

11. The contracts entered into between the plaintiff  and the 
manufacturers  and distributors of the pies; 

12. All correspondence and legal process exchanged between the plaintiff and 
the manufacturers and distributors of the pies relating to the alleged damages 
suffered by them; 

13. All contracts of insurance which the plaintiff had in place at the time when 
the loss allegedly occurred; 

14. All correspondence exchanged between the plaintiff and all suppliers of 
Maltodextrin relating to defective Maltodextrin, including but not limited to 
correspondence with Global Chem Group Hong Kong Co Ltd; 

15. Any reports obtained by the plaintiff relating to the defective Maltodextrin 
in the plaintiff's possession; 

16. Any test results relating to defective Maltodextrin in the plaintiff' 
possession; 17. Any test results indicating enzyme activity in the batches 
supplied by the defendant to the plaintiff in the plaintiff's possession; 

18. All SGS test reports in the plaintiff's possession relating to defective 
Maltodextrin." 

[8] The applicant advanced the following reasons for requesting the documents 
sought: 

(a) With regards to paragraph 1, the company registration documents, the 
applicant contends that this is required to satisfy itself as regards the locus 
standi of the plaintiff; 

(b) As regards paragraph 2, the request for the financial statements to 
ascertain if the plaintiff can rely on the Consumer Protection Act 68 of 
2008 as the plaintiff's claim, in the main, is premised on section 61 read 
with section 64 of the said Act. The protection is only afforded if the plaintiff's 
turnover is less than R2 000 000.00; 

(c) The request in paragraph 3, the written portion of the contract between the 
plaintiff and defendant, is to address the alternative claim of the plaintiff as it 
states that the claim of the plaintiff is premised on a breach of contract 



between the plaintiff and the defendant which was partly written and partly 
oral; 

(d) The applicant contends that it is not the only supplier of Maltodextrin and 
thus the requests in paragraphs 4, 5 and 6, for the list and contracts with 
suppliers, as a joinder of a third party might be envisaged by the defendant; 

(e) The request in paragraph 7, list of ingredients used, is to dispel the 
allegation that the Maltodextrin supplied by the defendant which is alleged to 
have been defective is not the only product that could have caused the pies to 
be recalled; 

(f) As regards the requests in paragraphs 8 and 9 the following was stated "I 
repeat mutatis mutandis what is detailed in paragraph 27.3" (paragraph 27.3 
is that which is reflected in paragraph (a) supra); 

(g) The request in paragraphs 10,11,12, and 14, the list, contracts and 
correspondence with manufacturers and distributors, would assist the 
defendant in establishing how the claim of the plaintiff was formulated, the 
basis of the settlement and whether same was correct, fair and reasonable; 

(h) Lastly, as regards the requests in paragraphs 13, 15, 16, 17 and 18, the 
applicants contended that they no longer seek inspection and copies of these 
documents requested. 

[9] The respondent formally responded to the aforesaid request as follows: 

"Ad Paragraphs 1-18 

These documents are not required for the purposes of pleading." 

[10] During the argument before me, the applicant abandoned the request in 
paragraphs 13,15,16,17 and18.The applicant argued that it would leave the request 
in paragraphs 3, 4, 6 and 9 in the hands of the court and Ideal with these later in the 
judgment. The request which the applicant still persist with are paragraphs 1, 2, 5, 7, 
8, 10, 11, 12 and14. 

[11] The respondent sets out in its answering affidavit why the applicants are not 
entitled to the documents sought. The crux of their reasoning, is of course, that the 
applicant is not entitled to same, further that in relation to some of the requests made 
these seem to point towards enabling the applicant to sue notional third parties and 
in respect of other requests, these are matters of evidence. 

[12] In the circumstances, the respondent contends, that the request by the applicant 
is certainly not for the purpose of pleading to the plaintiffs claim. The respondent 
further contends that the requests made by the applicant are akin to a request in 
terms of rule 35(3) and not competent in respect of rule 35(14) resulting in a bare 
denial to the applicant's request. 

[13] Adv. Segeels, for the applicant, submitted that the defendant in the process of 
pleading needs to set out the grounds of his defence with sufficient precision and 
detail in order for the plaintiff to know what case he has to meet. Further, the material 
facts ought to be set out and it is not sufficient to just set out the nature of one's 
defence, hence the request made by the applicant highlights the necessity of the 
requisite documents. Ms Segeels argues that the applicant has clearly defined the 



relevant documents required for the purpose of pleading, as is required. See 
Quayside Fish Suppliers CC v Irvin and Johnson Ltd 2000 (2) SA 529 (C) at 532G-J. 

[14] Adv. Govender, for the respondent, submitted that the notice of the applicant 
reads as a Rule 35(3) request for further particulars. Further, that the documents 
called for are of a general or generic nature and calls for the creation of various lists 
instead of specific document which the defendant has knowledge of. The plaintiff 
argues that that the defendant has sufficient facts before it to plead, in that, the 
details and date when the Maltodextrin was purchased from the applicant, the 
precise description of the item, the manner in which it was defective and the amount 
of the damages paid is set out in the plaintiff's pleadings. Mr Govender argued that 
the request in paragraphs 3, 4, 6, and 9 are such so as to create an envisaged basis 
for a joinder of a third party. These are also generic in nature and within the 
knowledge of the applicant. 

[15] What is distinct to me in an analysis of the applicant's Rule 35(14), is that it 
certainly seeks information of other manufacturers and distributors engaged with the 
respondent. This does indeed amount to a creation of a list which culminates into a 
document which is currently not in existence and therefore cannot be known with 
precision to the applicant, as is required by Rule 35(14). The utilisation of Rule 
35(14) requires knowledge of the specific documents sought and they should be 
described with precision. 

[16] This is also so with the request for the contracts with other suppliers and 
suppliers names, as well as the lists requested of the ingredients. The aforesaid, in 
my view, is in a pursuit to strengthen the applicant's quest to join other parties as 
third parties in these proceedings. This is clearly evident from the reasons advanced 
for the documents so requested. 

[17] Indeed the documents requested are not specified with precision. In addition 
they are in fact generic as the request is for a broad spectrum of documents. The 
applicant's request is akin to embarking on a "fishing expedition". The applicant does 
not even know specifically which documents it seeks and this is why it cannot 
describe the documents requested with precision. 

[18] In my judgment the applicant's request does not amount to a request for specific 
documents, described with precision, which are known to the applicant that are 
relevant to the issue at hand.The so called documents requested are thus not 
defined, neither are they relevant for the purpose of pleading to the case of the 
plaintiff. 

[19] In the circumstances, the applicant has not discharged the onus required in 
order to obtain the documents requested in terms of Rule 35(14). 
[20] Turning to the issue of costs. The applicant seeks costs on an attorney and 
client scale. The argument advanced for such a costs order is that correspondence 
was transmitted to the respondent far back for it to provide the documents requested 
and the respondent has failed to agree to provide the documents requested. 

[21] It is trite that attorney and client costs amount to a punitive cost order. This order 
is confined to special circumstances, for example where a party has been guilty of 
dishonesty or fraud or had acted vexatious or reckless and/or malicious. Likewise if a 
party proceeded with a frivolous motive or committed a grave misconduct. 



[22] In the circumstances of this case none of the aforesaid mention arises or is 
present. In the circumstances a punitive cost order is not warranted. In these 
circumstances I am of the view that the respondent followed due process in 
responding to the applicant's request. Thus, the order that is appropriate in this 
instance is for the costs to follow the result on a party and party scale. 

[23] In the result the application is dismissed with costs on a party and party scale. 
 

Vosloo v Du Plessis (A3050/2017) [2017] ZAGPJHC 220 (16 August 2017) 

Rescission of a judgment-absence-attorney to be blamed-refused 

The appellant appeals a decision of the magistrate of Randfontein. The appellant 
sought a rescission of a judgment which was granted against him in his absence, 
which rescission the magistrate refused. The only point contained in the appellant’s 
heads of argument is that an attorney who represented him at some stage during the 
proceedings was not a duly admitted attorney and therefore all proceedings should 
be set aside as being irregular. The matter is not that easy. Firstly, the allegation that 
the legal representative was not an admitted attorney is bold a sketchy to say the 
least. I am not prepared to find that the legal representative was not a duly admitted 
attorney on the inadequate evidence belatedly tendered by the appellant. 

[2] Even on the assumption that the attorney who represented the appellant at the 
time when judgment was entered against him was not a duly admitted attorney, this 
is  of no relevance because the appellant was properly represented when he applied 
for a rescission of judgment which was refused and which refusal is currently on 
appeal before us. When applying for a rescission a party must, inter alia, show good 
cause for the relief sought. Such good cause would include showing a bona fide 
defence to the claim and the party must seek the rescission within twenty days of 
becoming aware of the judgment against him. The record shows that the appellant 
knew full well of the judgment when the Sheriff executed a warrant at his premises 
on 3 November 2015. He launched the rescission application in April 2016 after his 
‘attorney’ failed to do. Whilst this may partially explain the delay, it does assist the 
appellant. The appellant failed to set out his grounds for a defence to the claim 
against him. In fact, no defence was disclosed save to refer to what was contained a 
plea and counter-claim. Mr Seforo, who appeared for the appellant, conceded that 
that failure was fatal to the appellant’s application for a rescission of the judgment. It 
is similarly, fatal in this appeal. 

[3] Accordingly, the appeal falls to be dismissed with costs. 

 
Pretoria Society of Advocates v Ledwaba [2016] JOL 38232 (GP) 

Advocate – Criminal conviction – Striking from roll 

While employed by the National Prosecuting Authority of South Africa (NPA), the 
respondent was responsible for overseeing the operational aspects of the Directorate 
of Special Operations (DSO). DSO C-Funds were funds allocated as such out of the 
DSO budget, used only when security considerations, time lines, opportunity or other 
exceptional circumstances peculiar to the collection of court directed investigative 
information, prevented the use of mainstream DSO funds. The respondent was 



charged with fraud and theft, in that he was alleged to have illegally, wrongfully and 
unlawfully defrauded the DSO C-Fund with a substantial amount of money. He was 
convicted on a number of counts in that regard. 

The applicant was a Society of Advocates and constituent member of the General 
Council of the Bar, which had standing to bring applications in accordance with the 
provisions of section 7(2) of the Admission of Advocates Act 74 of 1964. It brought an 
urgent application in which it applied for an order that the respondent be interdicted 
from practicing as an advocate pending the final adjudication of the relief applied for 
in Part B of the notice of motion (namely, that the name of the respondent be struck 
from the roll of advocates). An interim order having been granted, the applicant sought 
confirmation thereof. It was the applicant’s case that the respondent was not a fit and 
proper person to continue practicing as an advocate of this court 

Held that proof of a conviction is prima facie evidence in a misconduct inquiry. The 
Court was duty bound to suspend or disbar an advocate if satisfied that he was not a 
fit and proper person to continue to practice as an advocate. The test is whether the 
court is convinced upon a preponderance of probabilities. 

There are three steps in the inquiry whether action should be taken in an application 
of this nature. The court must decide whether the alleged offending conduct has been 
established on a preponderance of probabilities, which is a factual inquiry. Second, it 
must consider whether the person concerned ‘in the discretion of the court is not a fit 
and proper person to continue to practice. Finally, the court must inquire whether in all 
the circumstances the person in question is to be removed from the roll of attorneys 
or whether an order of suspension from practice would suffice. 

As officers of our courts lawyers and advocates play a vital role in upholding the 
Constitution and ensuring that our system of justice is both efficient and effective. It 
therefore stands to reason that absolute personal integrity and scrupulous honesty are 
demanded of each of them. It follows that generally a practitioner who is found to be 
dishonest should in the absence of exceptional circumstances expect to have his 
name struck from the roll. 

In the circumstances of this case, the Court was satisfied that the applicant had made 
out a proper case and that the respondent’s name should be struck from the roll of 
advocates. 

 

 
Pienaar v Matjhabeng Local Municipality and another 
[2016] JOL 38237 (FB) 

Spoliation order – Contempt of court 

The appellant’s case was that he had been spoliated by the respondents in his 
possession of a farm. He brought a successful spoliation application but was 
subsequently forced to vacate the farm. He then brought an application for contempt 
of court. 

In the application for contempt, in order to prove the respondent’s knowledge of the 
existence of the court’s order in the spoliation application, the appellant erroneously 
annexed the wrong returns of service to the founding affidavit. When the respondents 



took this point in the opposing affidavit, the appellant annexed the correct returns to 
the replying affidavit. The court a quo, inter alia, struck out the paragraphs in the 
replying affidavit where reference is made to the correct returns and in terms of which 
the correct returns were annexed. 

The present appeal was against the order by the court a quo striking out the relevant 
portions of a replying affidavit; and against the order of the court a quo discharging a 
rule nisi issued in respect of the contempt application. 

Held that Rule 6(15) of the Uniform Rules of Court provides that the “court may on 
application order to be struck out from any affidavit any matter which is scandalous, 
vexatious or irrelevant, with an appropriate order as to costs, including costs as 
between attorney and client. The court shall not grant the application unless it is 
satisfied that the applicant will be prejudiced in his case if it be not granted”. 

The court below found that the respondents would be prejudiced if the striking out is 
not ordered, without any reference to the factual basis for such conclusion. That 
amounted to a misdirection which entitled the present court to consider the application 
to strike out afresh. Having considered the issue, the Court upheld the appeal against 
the striking out. 

The requirements for contempt of court are that an order was granted against 
respondent; that the respondent was either served with the order or was informed of 
the grant of the order against him and could have no reasonable ground for 
disbelieving the information; and that the respondent either disobeyed it or neglected 
to comply with it. It could not be found in this case that either the first or the second 
respondent was guilty of contempt, based on the above requirements. 

 
ACL Group (Edms) Bpk and others v Qick Televentures Fze [2016] JOL 38250 
(FB) 

Jurisdiction – Attachment to confirm jurisdiction – Requirements 

Application was made in terms of section 19 of the Supreme Court Act 59 of 1959, to 
confirm or found jurisdiction by attachment of certain movable assets of the 
respondent. The applicants were incola of the area of jurisdiction of the court, while 
the respondent was a company established and incorporated in the United Arab 
Emirates. 

The respondent had entered into a contract with a third party (“Nokia”) to supply, 
install, test, complete and render other services for a fixed and / or mobile 
telecommunications network in South Africa, and specifically to install 
telecommunication cables next to a national road. 

The applicants allege that the second applicant (the service provider) and the 
respondent concluded an oral agreement for the supply of certain subcontracting 
services which related to horizontal drilling and ancillary services. The written 
agreement provided for the supply, by the service provider, of specific services, 
associated equipment and materials so as to enable the respondent to satisfy its 
obligations and liabilities under the main contract. The applicants contended that the 
written agreement did not correctly reflect the service provider as it referred to ACL / 
Intara Trading (Pty) Ltd, instead of the name of the second respondent, that is Intara 



Trading CC. The applicants also alleged that the first applicant, alternatively the first 
and third applicants entered into several oral agreements with the respondent for the 
rental and supply of drilling equipment and material. According to the applicants, the 
respondent was indebted to them for payment of the amount of R4 437 670 arising out 
of services duly rendered and equipment and material supplied in terms of the various 
agreements. The applicants intended to issue summons against the respondent for 
payment. They averred that, by virtue of the respondent being a peregrinus defendant, 
they were required to attach certain movable assets of the respondent in order to either 
confirm jurisdiction that already exists or to found jurisdiction in the present court. 

Held that the attachment to found jurisdiction is necessary to create jurisdiction where 
no other ratio jurisdictionis (jurisdictional ground) exists at all. If any recognised 
jurisdictional ground does exist, then the incola still needs to confirm or strengthen the 
court’s jurisdiction by attachment of property of the peregrinus defendant (or property 
wherein the peregrinus defendant has a material interest). 

The remedy of attachment ad fundandam jurisdictionem in order to create jurisdiction, 
or ad confirmandam jurisdictionem to confirm jurisdiction, are exceptional and 
extraordinary remedies and should be applied with care and caution. An attachment 
or arrest serves also to provide an incola with property or security in South Africa 
against which he can execute the judgment in the event of his action being successful. 
A court to which the application is made has no discretion to refuse it once the 
requirements for an order are met. In order to succeed with an application for 
attachment ad confirmandam jurisdictionem, the applicant had to establish a prima 
facie cause of action against the defendant; that the defendant is a peregrinus; that 
the property in which the peregrinus defendant has a beneficial interest is in South 
Africa; and that the cause of action arose in the area of jurisdiction of the court. 

The question was whether a foreign company which has been duly registered as an 
external company in terms of the Companies Act and which conducts business in 
South Africa is resident in the country for the purposes of section 28(1) of the Supreme 
Court Act. the court held that a duly registered external company, conducting business 
in South Africa, cannot be said to be resident in the country for purposes of section 
28(1) of the Supreme Court Act, regardless that the cause of action (dispute) arises 
from the business activities of the external company in the country. The mere fact that 
an external company has a registered office or even branch offices and is conducting 
business locally is not enough to make it resident in the country for the purposes of 
section 28(1). 

The court was satisfied that the applicants had met all the requirements for an order 
that the property of the respondent be attached ad confirmandam jurisdictionem. 

 
Community Property Company (Pty) Ltd v Eastern Cape Burial Scheme CC and 
another [2016] JOL 38252 (ECM) 

Summary judgment – Requirements 

The applicant sought payment based on an agreement of lease entered into with the 
first respondent. At about the same time, the second respondent executed a deed of 
suretyship in favour of the applicant and bound himself as surety and co-principal 
debtor in respect of the first respondent’s liability. The applicant averred that the first 
respondent failed to effect payment of all rentals and charges due in terms of the lease 



agreement. As a result of the breach, the applicant pleads that both the first and 
second respondents are liable in the amount claimed. 

Summary judgment was applied for. 

Opposing the summary judgment application, the respondents denied that they were 
indebted to the applicant for any amount. They averred that they were paying their 
monthly rentals and attached proof of deposits. 

Held that the issues for determination were whether the applicant had met the 
requirements for a summary judgment application; and, if so, whether the respondents 
had a bona fide defence to the action. 

In terms of Rule 32(1), a plaintiff may apply to court for summary judgment in a limited 
set of circumstances. These are where the claim is on a liquid document; for a 
liquidated amount in money; for delivery of specified movable property; or for 
ejectment. The applicant in the present matter relied on a claim for a liquidated amount 
in money. However, it pleaded that rental was to have been escalated but is silent with 
regard to the compounding of any amount. In the premises, the Court was not 
convinced that the applicant’s claim was one that was capable of speedy and prompt 
ascertainment. The applicant’s claim could thus not be said to be for a liquidated 
amount of money. Consequently, the application for summary judgment was refused. 

 
Stander v Marais [2016] JOL 38254 (WCC) 

Court orders– Divorce order – Implementation of – Jurisdiction 

The applicant sought orders arising from the enforcement and implementation of a 
divorce order terminating her marriage to the respondent. She contended that the 
respondent had failed to meet his obligation under the consent paper incorporated in 
the divorce order, and was therefore in contempt of the court order. She further 
contended that, as a consequence of the respondent’s non-compliance with the order, 
she suffered material prejudice. The respondent, while conceding failure to fully 
comply with the terms of the court order, contended that he was not in contempt in 
that his non-compliance was not mala fide or deliberate. However, the respondent’s 
real defence to the relief sought by the applicant was that the present Court was barred 
from enforcing the terms of a divorce order granted by the Southern Divorce Court. 

Held that the first issue was whether the present Court has jurisdiction to enforce 
orders granted by a lower court, namely the Southern Divorce Court. 

If the relief sought by the applicant could be enforced only through the mechanism of 
section 106 of the Magistrates’ Court Act 32 of 1944 in the Southern Divorce Court (as 
contended by the respondent), then the present Court had to be careful about 
assuming jurisdiction. If however the Southern Divorce Court did not have an effective 
remedy to enforce its orders in terms prayed for by the applicant, then the present 
Court could utilise the process-in-aid remedy to assume jurisdiction. The facts of this 
case were found to call on the present Court to rely on its discretionary powers to 
summon to its aid the process-in-aid remedy. In any event, the Court had inherent 
power to regulate its processes and to grant justice to parties serious about enforcing 
their constitutional and legal rights. 



The Court then turned to consider whether there had been a breach of the court order. 
it found that that the respondent had no answer to the allegation that he breached the 
terms of the consent paper. 

A declaratory was issued, which served not only to clarify the rights of the parties, but 
also provided a sound justification for the directory relief aimed at ensuring compliance 
with the divorce order. 

 
Trans Africa Bophuthatswana Construction (Pty) Ltd v Lonfin Plant Hire & 
Construction (Pty) Ltd and another [2016] JOL 38253 (FB) 

Appeal- Leave to appeal – Requirements – Superior Courts Act 10 of 2013, section 
17 

Leave to appeal was sought by the first respondent in this matter. The essence of first 
respondent’s dissatisfaction with the judgment of the court below was firstly that the 
applicant did not place any facts before the court from which it could draw an inference 
that a reasonable prospect of rescuing the first respondent company existed. In order 
to find in favour of applicant the court was said to have relied on speculation for its 
findings which it could not do. Secondly, it was contended that the court misconstrued 
the duties and functions of the business rescue practitioner which were not akin to 
those of a liquidator and consequently, the business rescue practitioner would not be 
entitled to act as suggested by the court in order to assist the first respondent company 
in the business rescue process. 

Held that section 17 of the Superior Courts Act 10 of 2013 deals with applications for 
leave to appeal. Leave to appeal may only be given where the judge or judges 
concerned are of the opinion that the appeal would have a reasonable prospect of 
success; or there is some other compelling reason why the appeal should be heard, 
including conflicting judgments on the matter under consideration. 

The court below rightly questioned the feasibility of the prospective business rescue 
plan relied upon by the first respondent. the present Court held that the first respondent 
had failed to make out a case, and it could not be found that the appeal would have a 
reasonable prospect of success. 

Leave to appeal was thus refused. 
 

Wiese and another v ABSA Bank Ltd [2017] JOL 37450 (WCC) 

Default judgment – Application for rescission – Defence of reckless credit – Sections 
80 to 83 – National Credit Act 34 of 2005 – Bank properly conducting assessment in 
terms of section 81(2), when deciding whether applicant for credit could afford to repay 
loan – 

Appeals – Uniform Rule 49(4) in its amended form – Requirement for an appellant to 
specify grounds of appeal in its notice of appeal – Rule 49(4) provides that every notice 
of appeal and cross-appeal shall state what part of the judgment or order is appealed 
against – Every notice of appeal and cross appeal shall state particular respect in 
which the variation of the judgment or order is sought 

The question in the present appeal was whether the National Credit Act 34 of 2005  
permits a credit provider to have regard to the projected income of a separate 



commercial entity when assessing a consumer’s ability to afford to repay a personal 
loan, in circumstances where the loan to be advanced to the customer is for the 
specific purpose of purchasing that commercial entity. 

In a point in limine, the respondent bank raised the question of whether Uniform Rule 
49(4) in its amended form nonetheless required an appellant to specify grounds of 
appeal in its notice of appeal. 

The factual background was as follows. In September 2013, the bank issued summons 
against the appellants jointly and severally for payment in respect of monies loaned 
and advanced together with interest and costs. The bank also sought an order 
declaring the appellants’ jointly owned immovable property specially executable, given 
that it served as security for the loans in the form of mortgage bonds registered over 
the immovable property. The appellants failed to enter appearance to defend and 
default judgment was granted against them. In December 2013, the appellants applied 
for rescission of the default judgment. It was accepted by the parties for purposes of 
the appeal that the appellants provided a reasonable explanation for their default. 
What was in issue was whether they set out a bona fide defence to the bank’s claim 
which, prima facie, carried some prospect of success should rescission be granted 
and the matter referred to trial. The defence raised by the appellants was that of 
reckless credit as provided in sections 80 to 83 of the Act. It was contended that the 
bank granted the appellants reckless credit by approving fourth and fifth loans (the 
subject of the default judgment) during October 2008 in circumstances where it had 
failed to conduct the required assessment in terms of section 81(2), alternatively where 
it knew that the loans would render the appellants over-indebted. 

In its judgment, the court a quo found that there was nothing before him to support the 
appellants’ allegation that the bank had failed in any of its duties under section 81 of 
the Act. It thus found that the appellants had failed to show a bona fide defence and 
dismissed the application. 

Held that rule 49(4) provides that every notice of appeal and cross-appeal shall state 
what part of the judgment or order is appealed against; and the particular respect in 
which the variation of the judgment or order is sought. The bank contended that the 
notice of appeal was fatally defective in that it failed to specify the finding of fact and/or 
ruling of law appealed against and the grounds upon which the appeal was founded. 
In their notice of appeal, the appellants stated that the whole of the judgment was 
appealed against and the particular respects in which variation of the judgment or 
order was sought. As a result, the point in limine had to fail. 

The requirement of a bona fide defence which prima facie carries some prospect of 
success is comprised of two elements. First, the defence must be raised in good faith. 
Second, on the face of it, the defence must have some prospect of success at trial. In 
the appellants’ founding affidavit, the defence of reckless credit was based squarely 
on the bank having failed to conduct any assessment at all in terms of section 81(2). 
After being confronted with the bank’s version, the appellants changed tack. Being 
unable to deny that an assessment had in fact been conducted, they claimed that the 
assessment had not been detailed and that the loans granted were personal rather 
than business in nature. The Court rejected that submission. In any event, the Court 
was of the view that the defence raised has no prima facie prospect of success. It was 
incumbent on the bank, when making its section 81(2) assessment, to have regard to 
the reasonably estimated future revenue flow of a franchise that the first appellant 



intended purchasing through the vehicle of another entity with funds to be loaned by 
it. That was what the bank did. 

The distinction which the appellants sought to draw between a personal home loan 
and a business loan did not assist them. It is the purpose of the loan that determines 
what needs to be considered in assessing whether a loan may be granted to a 
prospective consumer, and not the mechanism of the loan itself. 

The court a quo was correct in dismissing the application and the appeal had to fail. 
 

GMA Finance CC v Leonard and others [2016] JOL 37091 (FB) 

Particulars of claim – Application to amend – Refusal of – Appeal 

In the Magistrates’ Court, the appellant (as plaintiff in that court) had applied for leave 
to amend its particulars of claim. The dismissal of the application led to the present 
appeal. 

Two issues were raised on appeal, namely whether the magistrate was correct in her 
finding in refusing the application to amend the particulars of claim; and whether the 
order made by the magistrate was susceptible to an appeal. 

The appellant had sued the respondents, and obtained default judgment against the 
first respondent. The second and third respondents defended the matter and raised a 
special plea that the appellant had not advanced grounds upon which jurisdiction of 
the Magistrates’ Court was based, and therefore the Court had no jurisdiction. In 
replication, the appellant replied to the special plea, by averring that the third 
respondent was the owner of the second respondent, and that whereas the third 
respondent’s principal place of business was in Bloemfontein, and the second 
respondent conducted a branch office in Kimberley, the Magistrates’ Court, 
Bloemfontein had jurisdiction over the second and third respondents. 

In upholding the special plea, the magistrate agreed with the second and third 
respondents, that the amendment sought by the appellant would render the particulars 
of claim excipiable as it would oust the court’s jurisdiction. 

Held that there was no basis on which the magistrate could find that the amendment 
sought would have the effect of an excipiable pleading nor was there any basis on 
which it could be argued that the amendment sought would oust the court’s jurisdiction. 
On the contrary, the proposed amendment was designed to plead averments 
necessary to lay the foundation that the court a quo has jurisdiction to entertain the 
action. The underlying purpose was to confer and not to oust jurisdiction. The 
amendment sought should have been allowed in the circumstances. 

Turning to consider whether the order made by the magistrate is susceptible to appeal, 
the Court began by pointing out that the order made by the magistrate was an 
interlocutory order refusing an amendment to the plaintiff’s particulars of claim. Such 
an order was in itself not a final order regarding the question of whether the 
magistrates’ court had jurisdiction over the matter or not. The effect of the order 
however, was likely to bring about an injustice to the appellant, as he would not be 
allowed during the presentation of his case, to elicit evidence or testimony, to prove 
the grounds of jurisdiction. Therefore, despite the fact that the order was not final in 



effect, in the circumstances of this matter, the Court elected to be more flexible and 
pragmatic. The appeal was thus upheld. 

 
Mofuta v SA Taxi Securitisation (Pty) Limited (Registration Number: 2005 / 
021852 / 07); In re: SA Taxi Securitisation (Pty) Ltd v Mofuta [2016] JOL 37088 
(FB) 

Default judgment – Application for rescission – Requirement of good cause 

In May 2009, the parties herein concluded a lease agreement in respect of a vehicle 
leased for the purpose of providing a taxi service. The applicant failed to make regular 
payments in terms of the lease agreement, and a variation agreement was signed 
whereby the arrears were capitalised and added to the original amount of the lease, 
and the lease period was extended. However, the applicant again fell into arrears. The 
respondent used for payment, and obtained default judgment in that regard. The 
applicant was ordered, inter alia, to restore possession of the leased vehicle to the 
respondent. On the same day, the respondent issued a writ. The sheriff served the 
writ and judicially attached the vehicle, and proceeded to repossess the vehicle and 
return it to the respondent. 

In the present application, the applicant sought rescission of the default judgment and 
setting aside of the writ. In its answering affidavit, the respondent averred that the 
applicant chose a specific address as his domicilium citandi et executandi; that the 
sheriff served the summons at that address; and that the requirements of the National 
Credit Act 34 of 2005 were complied with. 

Held that the principal issue in the application was whether the applicant had 
knowledge of the respondent’s summons before the registrar granted default judgment 
against him. 

The requirements for rescission of judgment involved the applicant establishing 
sufficient cause for the rescinding of the default judgment. The court has to determine 
whether the applicant has presented a reasonable and acceptable explanation for his 
apparent default. It also has to determine whether the defendant has shown the 
existence of a bona fide defence, in other words, a defence that has some probable 
prospect or probability of success. The test is conjunctive and not disjunctive. An 
explanation of the defendant’s default must co-exist with evidence of reasonable 
prospects of success on the merits. 

An application for rescission of default judgment is governed by Rule 31(2)(b) of the 
Uniform Rules of Court. The rules require the defendant to establish good cause for 
his default before a default judgment granted against him earlier may be rescinded. 
The phrase “good cause” refers to the rescission test according to the statute law 
whereas the phrase “sufficient cause” is indicative of the rescission test according to 
common law. Other than that the substance of the two phrases is in essence the same. 

Despite his contentions to the contrary, the applicant was found by the court to 
probably have received the notice in terms of section 129 of the National Credit Act. 
To rebut the prima facie proof that he received the summons, the applicant had three 
options. Firstly, proof that he did not choose the address where the sheriff served the 
summons as his chosen domicilium, or secondly, that although he had chosen a 
specific address as his domicilium the summons was served at a wrong address, or 



thirdly, that although he had originally chosen the address where the summons was 
served, he had subsequently changed it by giving the respondent written notice to that 
effect. He raised none of those grounds in support of his statement that he did not 
receive the summons. 

The Court found that the summons did come to the attention of the applicant, and that 
he had failed to prove the two critical elements of the test of good cause to justify the 
granting of the rescission application. his application was dismissed. 

 
Absa Bank Limited v Expectra 423 (Pty) Limited and others  
[2017] JOL 38345 (WCC) 

Summary judgment – Discovery of documents – Rule 35(12) – Uniform Rules of Court 
– Applicability in summary judgment proceedings 

The plaintiff bank instituted action against the three defendants by way of a combined 
summons. It sought judgment against them jointly and severally for payment, in their 
capacity as sureties for and co-principal debtors with the principal debtor. 

The present application was for summary judgment. At the same time, the defendants 
sought leave to file a supplementary opposing affidavit but only after the plaintiff has 
complied with a notice in terms of rule 35(12) of the Uniform Rules of Court to produce 
certain documents referred to in the affidavit supporting the application for summary 
judgment. 

Held that the question raised was whether the early discovery procedures provided 
for in rule 35(12) and (14) apply to summary judgment applications. 

Rule 35(12) deals with the right to call for discovery of documents or recordings. The 
court rejected the contention that the provisions of rule 35(12) and (14) can be utilised 
to defer an application for summary judgment until such time as appropriate response 
is received from a plaintiff. The Court held that the invoking of the provisions of rule 
35(12) and (14) is incompatible with the purpose and nature of summary judgment 
proceedings. Accordingly, the applications for the postponement of the summary 
judgment application, for an order that the plaintiff be directed to furnish a reply to the 
defendants’ notice in terms of rule 35(12) and for leave for the defendants to thereafter 
file a supplementary opposing affidavit were without merit and were dismissed. 

The court then turned to the defendants’ averment that the deponent to the plaintiff’s 
affidavit in support of the application for summary judgment had no personal 
knowledge of the facts of the matter. A reading of the defendants’ opposing affidavit 
reveals that little if anything contained in the lengthy particulars of claim was disputed 
by them. The court rejected the defendant’s point. 

On the merits of the defence, the Court noted that the defence sought to be raised by 
the defendants was that the plaintiff was inactive and inordinately delayed in taking 
action against the principal debtor when it defaulted on its repayments thereby 
prejudicing the defendants to the extent that they should be released from their 
obligations as sureties. The defence was held to be not sustainable in law and, even 
if the alleged delay was proved, it did not constitute a defence for at least two reasons. 
In the first place the defendants sought to create an exception to the general rule that 
our law does not recognise an unbounded “prejudice principle” to the effect that, if a 
creditor should do anything in its dealings with the principal debtor which has the effect 



of prejudicing the surety, the surety is released. Secondly, not only did the defendants 
not found their putative defence on the breach of any specific provisions in the 
underlying agreements but various provisions therein expressly granted the plaintiff 
the right to conduct itself in the alleged dilatory manner which was criticised by the 
defendants. 

Concluding that the defendants failed to establish a bona fide defence which was good 
in law, the Court granted summary judgment. 
FACTAPROPS 1052 CC AND ANOTHER v LAND AND AGRICULTURAL 
DEVELOPMENT BANK OF SOUTH AFRICA 2017 (4) SA 495 (SCA) 
 
Prescription — Extinctive prescription — Period of prescription — Debt secured by 
special notarial bond — Phrase 'mortgage bond' in Prescription Act having wide 
meaning and including 'special notarial bond' in terms of Security by Means of Movable 
Property Act 57 of 1993 — Period of prescription of 30 years therefore applying — 
SCA confirming decision of High Court — Prescription Act 68 of 1969, s 11(a)(i). 
 
The phrase 'mortgage bond' in s 11(a)(i) of the Prescription Act 68 of 1969— given 
the language of the section, the context in which it appears, its purpose, and the 
history of the Prescription Act — has a wide meaning and includes a 'special notarial 
bond' in terms of the Security by Means of Movable Property Act 57 of 1993. 
Therefore, the period of prescription applicable to a debt secured by a special 
notarial bond is 30 years.  
MOGALE CITY MUNICIPALITY AND OTHERS v FIDELITY SECURITY SERVICES 
2017 (4) SA 516 (GJ) 
 
Appeal — Execution — Application to execute pending appeal — Premature and 
irregular if it precedes lodging of appeal — But irregularity may be cured by taking of 
further procedural steps — No attempt to rescind and appeal lodged — Application 
cured — Superior Courts Act 10 of 2013, s 18(4); Uniform Rules of Court, rule 30. 
Appeal — Execution — Application to execute pending appeal — Irreparable harm — 
To applicant if not granted — Irreparable harm meaning irretrievable loss of what 
applicant entitled to under court order — Loss not retrieved by speculative future claim 
for damages. 
State — Actions by and against — Actions by — Wasteful litigation — Court criticising 
waste of public funds through dilatory and obstructive rear guard litigation by state. 
 
Mogale City, having been ordered, on review, to reinstate a contract with Fidelity, 
indicated that it would not comply and would request leave to appeal. In response, 
and pre-empting the lodging of the appeal, Fidelity applied, under s 18(1) of the 
Superior Courts Act 10 of 2013, for execution of the order. Mogale City then filed an 
answering affidavit and an application for leave to appeal. 
Fidelity's application to execute was granted by the court a quo. It found (i) that s 
18(1) allowed an application to execute to precede an application for leave to appeal; 
and (ii) that Fidelity would suffer irreparable harm, in the sense intended in s 18(3), if 
the order to execute were not made. On appeal Mogale City argued (i) that Fidelity's 
application to execute was premature and that the court a quo should not have heard 
it; and (ii) that refusing execution would not cause Fidelity irreparable harm because 
it could in future sue for damages in delict and would not be bankrupted by waiting 
to do so until after the appeal was decided. In a full bench appeal — 



Held, as to (i) (the alleged prematurity of Fidelity's application to execute) 
While the lodging of the application was premature and irregular, Mogale City was 
estopped from complaining (a) by its failure to set it aside under rule 30 of the 
Uniform Rules of Court; and (b) by its subsequent application for leave to appeal 
(see [14] – [15]). The purpose and scope of s 18 were wholly procedural and hence 
capable of being cured by further procedural steps (see [16]). Dismissing the 
application to execute would in any event serve only a dilatory purpose, and be 
wasteful and contrary to s 18's purpose to afford urgent relief (see [19]). The court a 
quo correctly heard the matter (see [21]).  
Held, as to (ii) (the alleged absence of irreparable harm to Fidelity) 
The harm of a refusal to execute would not be offset by a highly speculative delictual 
claim for damages (see [27] – [29]). Nor did the concept of irreparable harm imply 
the bankruptcy of a litigant (see [30]). Its core meaning was the irretrievable loss of 
what the litigant was entitled to under the court order, and in the present case 
Fidelity was entitled to be reinstated in the contract (see [30]). 
Held, as to Mogale City's conduct in its litigation 
The court criticised Mogale City's obstructive conduct in its litigation with Fidelity (the 
present being the fifth judgment in an ongoing saga), but declined to make a punitive 
costs order, pointing out that an urgent appeal was not the appropriate forum (see 
[4], [20], [31]). The court instead referred the matter to the MEC and Minister for 
Local Government for an investigation into the resultant squandering of government 
funds (see [32]). 
 
HUYSER v QUICKSURE (PTY) LTD AND ANOTHER 2017 (4) SA 546 (GP)  
 
Prescription — Extinctive prescription — Interruption — By service of process — 
Notice of joinder — SCA decision that notice of joinder not interrupting prescription, 
distinguished — Case law establishing that process served interrupting prescription 
where proceedings begun thereunder were instituted as step in enforcing claim for 
payment of debt — Notice of joinder in present circumstances meeting such standard 
— Prescription Act 68 of 1969, s 15(1). 
 
The applicant instituted an insurance claim, for damage to his vehicle, against 
Quicksure (Pty) Ltd, whom the applicant believed had undertaken to insure the 
vehicle in terms of a policy entered into between them. The applicant (as plaintiff) 
sued Quicksure (as defendant) after the latter rejected the claim. In its plea 
Quicksure disputed liability, claiming that it had at all relevant times acted only as 
insurance administrator on behalf of New National Assurance Co Ltd. In the light of 
this information the applicant launched the present application to join New National 
as second defendant. When the application eventually came before the presiding 
officer, New National (as second respondent) argued that any claim which the 
plaintiff might have against it had prescribed, because, at the time of the hearing, 
more than three years had passed since prescription had started running (ie from 
when the plaintiff obtained knowledge of the second defendant on receipt of the plea 
(s 12(2) of the Prescription Act 68 of 1969)). The issue in dispute was whether the 
joinder application, served only a few months after prescription had started running, 
had, as argued by the applicant and disputed by New National, interrupted the 
running of prescription of the applicant's claim as against New National (as second 
defendant), in terms of s 15(1) of the Prescription Act. Section 15(1) provides that 
'(t)he running of prescription shall . . . be interrupted by the service on the debtor of 



any process whereby the creditor claims payment of the debt'. New National relied 
on the SCA decision in Peter Taylor & Associates v Bell Estates (Pty) Ltd and 
Another 2014 (2) SA 312 (SCA) to argue that the joinder application could not be 
viewed as a 'process whereby the creditor claims payment of the debt'. On an 
analysis of the present law, the court disagreed. 
Held 
Itwas generally accepted that a joinder application was a 'process' for the purposes 
of s 15(1). As to whether it was one whereby the creditor 'claims payment of the 
debt', while the joinder did not itself resolve issues of liability it did lead to pleadings 
and finally a trial in which such issues were resolved. It was recognised that a 
process to be served would be deemed to be sufficient for the purposes of 
interrupting prescription where it was one whereby the proceedings begun 
thereunder were instituted as a step in the enforcement of a claim for payment of the 
debt that was owed. The joinder application under consideration met such a 
standard. (See [41], [44], [46] and [53].) 
In circumstances in which plaintiffs were uncertain as to which parties to hold liable, 
they were permitted, and in fact encouraged, to join them as defendants, rather than 
to institute action afresh against them. Doing so avoided a multiplication of actions 
and a waste of costs. To suggest that a joinder application could never interrupt 
prescription would be to argue that a fresh summons issued and served on the 
second defendant at the time when the joinder application was issued and served, 
would serve to interrupt prescription, but the joinder application, which was the 
preferred procedure, would not. Such a conclusion could not be correct. (See [44] 
and [53].)  
In Peter Taylor the SCA had found that the service of a joinder application had not 
interrupted prescription. This, the SCA held, was because (1) the joinder application 
could not be said to finally dispose of some elements of the claim, but merely made it 
possible, from a procedural perspective, for the plaintiff to institute a claim against 
the defendant who had been joined; and (2) the causes of action in the joinder 
application and the original claim were not the same, or at least substantially the 
same. The present matter was however distinguishable. Firstly, there was a 
distinction between: on the one hand, a straightforward application — as in the 
present matter — to join, by means of the application per se, another party as a 
defendant, where the order was that the further defendant be joined immediately in 
the action; as opposed to a provisional-type joinder application, where leave to join 
was sought, leave was granted, and directions given by the court for the 
implementation of the order — further steps were necessary for the prosecution of 
the claim, including the service of the amended summons and particulars of claim. 
Secondly, in the present matter, the two causes of action were identical; in both 
cases the applicant claimed indemnification on the basis of exactly the same 
contract of insurance. (See [41], [44] and [46] – [54].) 
It was appropriate, and in the interests of justice, to grant the joinder application. 
(See [54].) 
 
 
 
 
JIGGER PROPERTIES CC v MAYNARD NO AND OTHERS 2017 (4) SA 569 
(KZP)  
 



Spoliation — Mandament van spolie — When available — Dispossession of right of 
access — Not available where no occupation or physical control exercised over 
property but right of access arising solely from contract. 
Spoliation — Mandament van spolie — When available — Threats of spoliation — 
Actual wrongful deprivation of right of possession required — Not available to protect 
against mere threat of dispossession.  
 
The deed of sale in terms of which the appellant (J Prop) purchased an exclusive 
use area in a sectional title scheme, acknowledged an agreement between the seller 
and a third party, a trust represented by the first three respondents, entitling the trust 
to access to the property 'for the purpose of servicing underground tanks'. The fourth 
respondent was a close corporation (the CC) which took over the trust's business 
during 2010, the same year that Prop acquired the property. The CC's right of 
access to the tanks was governed by a lease agreement with the trust. 
During February 2012Prop suggested (for the first time) that the trust and/or the CC 
should pay a market-related rental of R3000 per month for access to the tanks, and 
by April 2013 threatened to deny any of the respondents access in lieu of payment. 
The respondents countered that unless Prop withdrew this threat and confirmed that 
it would not interfere with their right of access to the tanks, they would approach the 
High Court for appropriate relief. Not having received the demanded response, the 
respondents brought an urgent application for spoliatory relief. They contended that 
their right of access amounted to a quasi-possessio in the form of right of servitude, 
demonstrated by the actual use of that servitude; and that Prop's threats amounted 
to dispossession thereof. Prop, in a separate case, brought an application for a 
declaratory order that no servitude or other right of access existed in favour of the 
respondents in respect of the exclusive use area, and for an order prohibiting the 
respondents from accessing it without its permission. This attracted a counter-
application by the respondents in which they, in turn, sought an order declaring that 
they had rights of access in terms of an unregistered servitude. 
The High Court granted a mandament van spolie in favour of the respondents and 
dismissed Prop's application for a declaratory order. In this case —appeals against 
both decisions heard together by the full bench — the main issues were (1) whether 
the respondents' access to the exclusive use area amounted to a quasi-possessio 
which was deserving of protection by means of a mandament van spolie; and (2) 
whether a threat of spoliation amounted to an act of spoliation entitling a party to 
relief by way of amandament van spolie. 
Held as to (1) 
It was clear that the respondents' right to access the tanks flowed from a contractual 
arrangement which the parties had with each other over the years. This was the right 
which the trust and the CC were exercising and which Prop threatened to stop. All 
that they enjoyed was a right of access; they neither occupied the premises nor did 
they exercise any physical control over it. It was well-established that mere personal 
rights were not protected by the mandament; only rights to use or occupy property or 
incidents of occupation will warrant protection by a spoliation order. Their right of 
access was the consequence of an agreement — not an incident of actual 
possession — and their claim amounted to nothing more than a claim for specific 
performance of their contractual rights. This was not permissible by way of a 
mandament van spolie. (See [18], [21] and [23].) 
Held as to (2) 



There were fundamental differences between the mandament van spolie, which was 
aimed at the recovery of lost possession, and a final interdict to prohibit a threatened 
spoliation or dispossession. An essential requirement to qualify for spoliatory relief 
was that there must have been a spoliation, ie there must have been a 'wrongful 
deprivation of another's right of possession'. Without an actual and wrongful 
deprivation of their purported right of possession, the spoliatory relief sought was not 
justified from the outset. It followed that a mere threat of dispossession could find no 
ground for relief through amandament van spolie. 
Mahaeeane and another v Anglogold Ashanti Ltd [2017] 3 All SA 458 (SCA) 

Class action – Records requested under section 50(1) of the Promotion of Access to 
Information Act 2 of 2000 – Refusal of access to records based on sec- tion 7(1) of 
Act – Applicant for access must state what the right is that he wishes to exercise or 
protect, what the information is which is required and how that information would assist 
him in exercising or protecting that right – Appellants not establishing that the records 
requested were required for the exercise or protection of right relied upon. 
Having been employed by the respondent in its gold mining operations, the appellants 
were medically boarded by the respondent on the ground of having contracted 
silicosis. An application was launched for the certification of a class action (the 
“certification application”). The class relevant to silicosis sufferers was defined as 
comprising current and former mine workers who had silicosis and who worked or had 
worked on the relevant goldmines. The certification application was granted and was 
on appeal. 

The present appeal concerned records requested under section 50(1) of the 
Promotion of Access to Information Act 2 of 2000 (the “Act”). Section 50(1) provides 
that a requester must be given access to any record of a private body if that record is 
required for the exercise or protection of any rights. Section 7(1) excludes the 
operation of the Act if the record is requested for the purpose of criminal or civil 
proceedings; if the request is made after the commencement of the relevant criminal 
or civil proceedings; or if the production of or access to that record is provided for in 
any other law. Relying on section 7(1), the respondent refused the appellants’ request, 
stating that the request had been made after the commencement of the certification 
application. 

As a result, the appellants applied to the High Court for access to the requested 
records. That court found that the appellants were excluded by operation of section 
7(1) and, in addition, had not satisfied the test in section 50 of the Act, of showing that 
the records were required for the exercise or protection of any rights. The present 
appeal was with the leave of that court. 
Held – The appellants bore the onus of showing that the request fell within the ambit 
of section 50. If that onus was discharged, the question was whether the provisions 
of section 7(1) excluded any of the requested records from the operation of the Act. 

An applicant need only put up facts which prima facie, though open to some doubt, 
establish that he has a right which access to the record is required to exercise or 
protect. The applicant must state what the right is that he wishes to exercise or protect, 
what the information is which is required and how that information would assist him in 
exercising or protecting that right. As conceded by the respondent, the appellants had 
a right to seek compensation in delict for personal injury. In order to exercise that right, 
an action had to be brought against the respondent. The question was whether the 



records requested were required for the exercise or protection of that right. The 
underlying reasons given for why the records were required did not relate to the 
exercise of the right to claim damages but to the evaluation of whether the appellants 
should do so or not. The reasons given, therefore, did not meet the test of the records 
being required to exercise or protect the right relied upon. Even if it could be said that 
the reasons related to the right, the question was whether the records were reasonably 
required to exercise or protect the right relied on. In the present matter, the proposed 
defendant and its details were clearly known to the appellants. At least some of the 
facts are within the knowledge of the appellants. The Court concluded that the records 
requested were not reasonably required to exercise the right of the appellants to claim 
damages from the respondent. 

It was found further that at the time that the request was made, the class action had 
commenced – in the form of the certification application. As such, the documents could 
not be said to be required to exercise or protect the right to claim damages since the 
class action to do so had commenced on their behalf. It was concluded in the majority 
judgment, therefore, that the appellants had not met the threshold test required 
by section 50(1) to prima facie establish that access to the record was required to 
exercise or protect the right relied upon. The appeal was dismissed with costs. 

In the minority judgment, it was stated that the appellants had satisfied the criteria 
set out in section 50(1) of the Act, and the civil proceedings in question had not 
commenced for purposes of section 7(1) thereof. 

 

Moraitis Investments (Pty) Ltd and others v Montic Dairy (Pty) Ltd and others 
[2017] 3 All SA 485 (SCA)  

Civil procedure – Settlement agreement – Consent order – Application to set aside – 
Alleged lack of authority to enter into settlement agreement – Starting point had to be 
existence of order made pursuant to settlement agreement, and whether grounds for 
rescission had been established. 
The fifth appellant (“Moraitis”) and thirteenth respondent (“Kebert”) conducted a dairy 
business together, through the first respondent (“Montic”). Other companies were 
formed to hold properties and engage in other activities related to the dairy business. 
Moraitis and Kebert each held their interests in the business in a trust. 

A fall out between Moraitis and Kebert in 2006 led to litigation in the High Court, in 
which Moraitis sought liquidation of the companies in the business. Pursuant to an 
agreement between the parties to that litigation, the court ordered that Kebert’s trust 
and a company owned by it (“Tropica Investments”) would purchase the shares owned 
by a company owned by Moraitis’ trust (“Moraitis Investments”) in the various 
companies. An independent third party, acting as a valuer, would determine the 
purchase price of the shares and loan accounts. However, the valuation of R5 million 
was unsatisfactory to the parties. The companies whose shares were to be valued, 
together with Tropica Investments and the Kebert Trust, commenced proceedings to 
set aside the valuation and have a far lower valuation substituted for it. Moraitis 
Investments and the Moraitis Trust opposed those proceedings and it was suggested 
that in truth there had been an under-valuation. 



Whilst the above proceedings were ongoing, Kebert, in his capacity as the executor 
in his late mother’s estate, commenced an action in High Court against Mr Moraitis 
personally. He sought payment in respect of the purchase price of his late mother’s 
interest in a company owning an hotel on an island. When the dispute regarding the 
hotel was set down for hearing the parties engaged in intensive negotiation, 
culminating in the drafting and signature of a settlement agreement. The agreement 
recorded that it was in settlement of the litigation over the hotel as well as the 
liquidation dispute and the valuation dispute. The signatories were Moraitis and 
Kebert. Of importance for present purposes was that Moraitis signed on behalf of 
Moraitis Investments and the Moraitis Trust. Both he and Kebert warranted that they 
were duly authorised to sign on behalf of the trusts and companies whom they 
purported to represent. The settlement agreement was then made an order of court. 

However, that did not settle matters. An application was brought by the appellants, 
seeking to have the settlement agreement and the order of court set aside. The 
appellants contended that Moraitis had not been authorised by the Moraitis Trust and 
Moraitis Investments to conclude the agreement and that it was therefore invalid and 
unenforceable against them. Moraitis invoked sections 75, 112 and 115 of the 
Companies Act 71 of 2008 to contend that the agreement was unlawful and void. In 
regard to the order making the agreement an order of court, he contended that once 
it was shown that the agreement was invalid or unenforceable for any of these reasons 
the court order fell to be set aside. 
Held – The focus in the court below was on the issue of Moraitis’ authority to execute 
the settlement agreement on behalf of the Moraitis Trust and Moraitis Investments. 
That was not the correct starting point for the enquiry, because it ignored the existence 
of the order making the agreement an order of court. For as long as that order stood 
it could not be disregarded. The necessary starting point in this case was therefore 
whether the grounds advanced by the appellants justified the rescission of the consent 
judgment. If they did not then it had to stand and questions of the enforceability of the 
settlement agreement would become academic. 

In contested proceedings, a judgment can be rescinded at the instance of an 
innocent party if it was induced by fraud on the part of the successful litigant, or fraud 
to which the successful litigant was party. Apart from fraud the only other basis 
recognised in our case law as empowering a court to set aside its own order 
is justus error. 

The Court held that the present case could be disposed of in relation to Moraitis’ 
authority to represent the Moraitis Trust and Moraitis Investments on the basis that the 
central proposition that a court may not grant an order making a settlement agreement 
an order of court, unless the parties to the agreement consent thereto, is correct. The 
Court could not find in relation to either the Trust or Moraitis Investments, that lack of 
authority could be inferred. The objection was thus rejected. 

With regard to sections 112 and 115 of the Companies Act, which govern the 
disposal of assets by a company, the appellants contended that as the settlement 
agreement involved the transfer to Kebert of the interests of Moraitis Investments, it 
fell within the ambit of the sections and accordingly could only be validly effected by 
way of a special resolution in terms of section 115(2)(a) of the Companies Act – and 
that as no such resolution was taken the transaction was void. The purpose 
underpinning the requirements of sections 112 and 115 is to ensure that the interests 



and views of all shareholders are taken into account before the company disposes of 
the whole or the greater part of its assets or the undertaking itself. In the present case, 
the Moraitis Trust was itself a party to the settlement agreement and, the appellants 
had failed to prove that it was not authorised by the trustees. It could not then be said 
that it did not, by its own agreement to the settlement, agree to Moraitis Investments 
becoming a party to the settlement agreement. 

None of the appellants’ arguments being found to have any merit, the Court 
dismissed the appeal. 
Mulaudzi v Old Mutual Life Assurance Company (South Africa) Ltd and others; 
National Director of Public Prosecutions and another v Mulaudzi [2017] 3 All 
SA 520 (SCA) 

 Civil procedure – Joinder – Joinder is required, only if the party has a direct and 
substantial interest which may be affected prejudicially by the judgment of the court in 
the proceedings concerned. 

Civil procedure – Provisional restraint order – Discharge of – Bias of presiding officer 
– Not only actual bias but also the appearance of bias disqualifies a judicial officer 
from presiding over judicial proceedings. 

Insolvency – Litigation involving insolvent estate – Section 20(1) of the Insolvency 
Act 24 of 1936 – Effect of sequestration of the estate of an insolvent shall be to divest 
the insolvent of his estate and to vest it in the Master until a trustee has been 
appointed, and, upon the appointment of a trustee, to vest the estate in the trustee, 
and it is then the trustee, and not the insolvent who acts in litigation concerning the 
estate – Insolvent may then take steps only if the trustees decide not to take steps in 
litigation. 
In May 2009, the appellant invested R33,5 million in a policy underwritten by the first 
respondent (“Old Mutual”). In March 2011, he concluded a written deed of cession with 
a third party (“Nedbank”) in terms of which he ceded all rights in the insurance policy. 
Nedbank subsequently notified Old Mutual of the cession and requested confirmation 
that the policy had been endorsed with the cession in its favour. Due to an error, Old 
Mutual did not substitute Nedbank as the owner of the policy in the place of the 
appellant on its computer system, and the appellant continued to be reflected as the 
owner of the policy. In August 2012, the appellant informed Nedbank in writing that he 
wanted to cancel the cession and to have his investment documents returned. 
Nedbank declined to cancel the cession. On 2 June 2014, the appellant submitted a 
disinvestment application form to Old Mutual in respect of the policy in terms of which 
he sought payment of the full disinvestment value of the policy. Old Mutual paid the 
full maturity value of the policy, namely R48 163 098,55, into a bank account 
nominated by the appellant, in the mistaken belief that the appellant was still the owner 
of the policy. It only realised its error when Nedbank sought payment in terms of the 
cession. It paid Nedbank the full maturity value of the policy as it was obliged to in 
terms of the cession, and thereafter sought repayment from the appellant, who 
refused. Old Mutual consequently reported the matter to the South African Police 
Services (“SAPS”) pursuant to the provisions of section 34(1)(b) of the Prevention and 
Combating of Corrupt Activities Act 12 of 2004. The National Director of Public 
Prosecutions (the “NDPP”) then applied ex parte to the High Court, for a provisional 
restraint order in terms of section 26 of the Act. The application cited the appellant, his 
wife, and three close corporations of which he was a member. The court hearing the 



application issued a rule nisi, in terms of which it placed under restraint, and appointed 
a curator bonis to take charge of, property, save for such property as the curator might 
certify to be in excess of R48 163 098,55. The assets subject to restraint included four 
investments made by the appellant using the proceeds of the policy. On the return 
date, the provisional restraint order was discharged, and an application by Old Mutual 
to intervene in the application was dismissed. The NDPP and Old Mutual successfully 
applied for leave to appeal the judgment. 

In the meanwhile, on 3 October 2014, Old Mutual launched an urgent application 
against the appellant, and two other entities. Relief was sought in two parts. Under 
Part A, it sought an order prohibiting the appellant from dealing in any manner with the 
four investments or any part thereof remaining to his credit, pending the determination 
of the relief sought in Part B. In terms of Part B, it sought payment from the appellant 
in the sum of R48 163 098,55, together with interest and costs on the attorney and 
client scale. The court directed payment by the appellant as sought in Part B, and 
pending payment, directed that the four investments be held in trust. The appellant 
obtained leave to appeal to the present Court. His appeal lapsed on 4 June 2015 on 
account of his failure to timeously file the record of appeal with the registrar. Some 
eight months later, on 9 February 2016, the appellant delivered the record together 
with an application for condonation and reinstatement of the lapsed appeal. That 
appeal was set down together with that of the NDPP and Old Mutual. However, the 
appellant’s estate was in the interim sequestrated. 

In December 2016, both the NDPP and Old Mutual duly gave notice to the Master 
of the High Court (the “Master”) in terms of section 75(1) of the Insolvency Act 24 of 
1936 of their intention to proceed with the second appeal, and in February 2017, Old 
Mutual applied to join the trustees of appellant’s insolvent estate as parties to the 
proceedings. In May 2017, the trustees gave notice of their intention to be substituted 
for the appellant as respondents in the second appeal and as the applicants in the 
application for condonation and reinstatement of the lapsed first appeal. 
Held – In terms of section 20(1) of the Insolvency Act, the effect of the sequestration 
of the estate of an insolvent shall be to divest the insolvent of his estate and to vest it 
in the Master until a trustee has been appointed, and, upon the appointment of a 
trustee, to vest the estate in the trustee. It is then the trustee, and not the insolvent 
who acts in litigation concerning the estate. The trustees were therefore necessary 
parties in both matters. The issue therefore was whether the appellant should also be 
entitled to participate in the proceedings in this Court (which would be the case if the 
trustees were to have been joined) or whether he had to seek and obtain the court’s 
leave to participate (something he would have to do if the proper course was for the 
trustees to be substituted for him). The Court held that upon the sequestration, the 
trustees had to take the place of the appellant in the litigation; and that the appellant 
could take steps only if the trustees decided not to take steps in the litigation. 
Therefore, the proper course was for the trustees to be substituted for the appellant in 
the second appeal; and the appellant in the application for condonation and the 
reinstatement of the first appeal. As the trustees had indicated that they would abide 
the decision of the court in both matters, the appellant was entitled to take steps which, 
if successful, would enhance the value of the estate, in the second appeal or reduce 
the liabilities in the estate in the first appeal. The appellant was thus entitled to 
intervene in both matters. 



The appellant also sought to have Nedbank joined in both matters. Joinder is 
required, only if the party has a direct and substantial interest which may be affected 
prejudicially by the judgment of the court in the proceedings concerned. Nedbank did 
not have any such interest in either matter. The joinder application was therefore 
dismissed. 

The Court then turned to consider whether the appellant’s lapsed appeal should be 
condoned and revived. The delay in the timeous prosecution of the appeal, and the 
delay in seeking condonation required explanation. Condonation should be sought 
without delay. A full, detailed and accurate account of the causes of the delay and their 
effects must be furnished so as to enable the court to understand clearly the reasons 
and to assess the responsibility. Factors which usually weigh with this Court in 
considering an application for condonation include the degree of non-compliance, the 
explanation therefor, the importance of the case, a respondent’s interest in the finality 
of the judgment of the court below, the convenience of this Court and the avoidance 
of unnecessary delay in the administration of justice. The appellant did not furnish the 
Court with sufficient detail to enable the Court to assess the matter properly. The Court 
could therefore not find that the delay in bringing the application had been satisfactorily 
explained. It also found that the appellant’s prospects of success on the merits were 
not good. As a result, the application for condonation failed. 

In considering the second appeal, the Court noted the allegation made by, inter alia, 
the NDPP, that the judge in question was biased. Not only actual bias but also the 
appearance of bias disqualifies a judicial officer from presiding (or continuing to 
preside) over judicial proceedings. The disqualification is so complete that continuing 
to preside after recusal should have occurred renders the further proceedings a nullity. 
An impartial judge is a fundamental prerequisite for a fair trial. In this case, the judge 
complained of was being represented in disciplinary proceedings against him, by the 
attorney representing the appellant in this case. However, there were various other 
factors involved in the judge’s adjudication of the case, which cumulatively led to a 
reasonable apprehension that the judge did not bring an open and impartial mind to 
bear on the adjudication of the matter. The relevant order (refusing Old Mutual leave 
to intervene and discharging the provisional restraint order) was set aside. The effect 
thereof was that the restraint order was revived and the appellant’s insolvent estate 
would be subject to the restraint order. The second appeal succeeded with costs. 

 
Ntlemeza v Helen Suzman Foundation and another [2017] 3 All SA 589 (SCA)  

Civil procedure – Appeal – Effect of – Application in terms of section 18 of Superior 
Courts Act 10 of 2013 for execution order pending finalisation of an appeal process – 
Proof of existence of exceptional circumstances as contemplated in section 
18(1) established in this case, as was proof on balance of probabilities that 
respondents would suffer irreparable harm in the event of the execution order not 
being granted and that the appellant would not. 
The appellant (“General Ntlemeza”) was appointed National Head of the Directorate 
for Priority Crime Investigations (“DPCI”) on 10 September 2015 by the erstwhile 
Minister of Police. Before his aforesaid permanent appointment, General Ntlemeza 
had served as acting National Head of the DPCI for a period of approximately one 
year. 



General Ntlemeza’s appointment as National Head of the DPCI by Minister was 
purportedly effected in terms of section 17CA(1) of the South African Police Service 
Act 68 of 1995, which imposed as one of the requirements for his appointment, that 
he be a fit and proper person, with due regard to his experience, conscientiousness 
and integrity. 

In March 2016, General Ntlemeza’s appointment was challenged in the High Court 
by the first and second respondents, who contended that in appointing General 
Ntlemeza, the Minister had acted irrationally and unlawfully and failed to fulfil his 
constitutional duty to protect the integrity and independence of the DPCI. The principal 
ground of review was that the Minister had not taken into account materially relevant 
considerations, more particularly, he failed to have proper regard to a judgment of the 
High Court, in an earlier case in which General Ntlemeza’s integrity was called into 
question. The High Court held in favour of the first and second respondents, finding 
that the criteria set by the relevant provisions of the Act were objective and constituted 
essential jurisdictional facts on which General Ntlemeza’s appointment had to be 
predicated. An application by General Ntlemeza for leave to appeal was dismissed. 
The court upheld a counter-application by the first and second respondents, for a 
declarator that the operation and execution of the principal order not be suspended by 
virtue of any application for leave to appeal or any appeal. 

The present appeal was against that order (the execution order) and the conclusions 
on which it was based. 

In argument on appeal, General Ntlemeza relied on a jurisdictional point which it was 
submitted, was dispositive of the appeal. In terms of section 18(1) of the Superior 
Courts Act 10 of 2013, a pending decision on an application for leave to appeal or an 
appeal is a jurisdictional requirement before a court considering an application to 
enforce an order was empowered to make an execution order of the kind it did. It was 
contended that sequentially the application for leave to appeal by General Ntlemeza 
had been refused before the second respondent’s counter-application was upheld and 
thus the High Court was precluded from considering the counter-application, because 
the jurisdictional fact of a pending decision in relation to an appeal or an application 
for leave to appeal was absent. 
Held – The Court would first consider the position at common law in relation to such 
applications before the enactment of section 18 of the Superior Courts Act. In the 
event of it being held that the preliminary point was without substance, the Court would 
deal with the further provisions of section 18 to determine whether the first two 
respondents had satisfied its requirements thereby justifying the grant of the execution 
order. 

In terms of the common law position, in an application for leave to execute the onus 
rests on the applicant to show that he or she is entitled to such an order. It has been 
held in case law that an order granting leave to execute pending an appeal was one 
that had to be classified as being purely interlocutory and was thus not appealable. 
There were, however, exceptions to the rule that purely interlocutory orders were not 
appealable. 

Section 18 of the Superior Courts Act was introduced on 23 August 2013. Section 
18(4)(ii) has made orders to execute appealable, fundamentally altering the general 
position that such being purely interlocutory orders, they were not appealable. 



Moreover, it granted to a party against whom such an order was made, an automatic 
right of appeal. In addition, section 18(3) requires an applicant for an execution order 
to prove on a balance of probabilities that he would suffer irreparable harm if the order 
was not granted and that the other party would not suffer such harm. 

In order to determine whether the preliminary jurisdictional point raised on behalf of 
General Ntlemeza had substance, it was necessary to consider the provisions 
of section 18(1) and (2). Where a judgment is final in effect, as contemplated in section 
18(1), the default position is that the operation and execution of the principal order is 
suspended pending the decision of the application for leave to appeal or appeal. In 
terms of section 18(2), the default position in respect of an interlocutory order that does 
not have the effect of a final judgment is that the principal order is not suspended 
pending the decision of the application for leave to appeal or appeal. Both sections 
empower a court, assuming the presence of certain jurisdictional facts, to depart from 
the default position. The High Court’s judgment on the merits of General Ntlemeza’s 
appointment was final in effect and therefore section 18(1) applied. That section 
provides that the operation and execution of a decision that is the subject of an 
application for leave to appeal or appeal is suspended pending the decision of either 
of those two processes. When the High Court made its decision on the merits of 
General Ntlemeza’s appointment, that order immediately came into operation and 
could be executed. When General Ntlemeza filed his application for leave to appeal, 
the order (the “principal order”) of that court was suspended pending a decision on 
that application. The counter-application by the first two respondents, seeking the 
execution order, was thus well within the parameters of section 18(1). The preliminary 
point on behalf of General Ntlemeza did not accord with the plain meaning of section 
18(1) and was dismissed. 

The next question of substance addressed was whether the High Court, in granting 
the order to execute, had due regard to the relevant provisions of section 18 and 
applied them correctly. Section 18(1) entitles a court to order otherwise under 
exceptional circumstances. Section 18(3) provides a further controlling measure, 
namely, a party seeking an order in terms of section 18(1) is required in addition, to 
prove on a balance of probabilities that he will suffer irreparable harm if the court does 
not so order and that the other party will not suffer irreparable harm if the court so 
orders. In adjudicating the application for leave to execute the principal order, the High 
Court considered General Ntlemeza’s prospects of success on appeal in relation to 
the finding that his appointment was unlawful. It concluded that the findings in the 
earlier case which reflected negatively on General Ntlemeza were a major obstacle 
for him to overcome and held that his prospects of success were severely limited. The 
present Court concluded that the High Court could not be criticised for concluding that 
the first and second respondents had proved, on a balance of probabilities, that the 
public would suffer irreparable harm if the court did not grant the order, and that 
General Ntlemeza would not suffer irreparable harm in light thereof. 

The appeal was dismissed with costs. 
Afriforum NPC and others v Eskom Holdings Soc Ltd and others [2017] 3 All 
SA 663 (GP) 

Civil procedure – Review application – Mootness – Doctrines of mootness and 
justiciability – Doctrine of justiciability permits courts to avoid rendering decisions 
where an insufficient legal interest is impacted – For any claim to be justiciable, it 



must present a real and substantial controversy which unequivocally calls for the 
adjudication of the rights asserted – Courts retain a discretion to hear matters where 
there is no live controversy when it is in the interests of justice to do so. 

Electricity – Scheduled interruptions of the supply of electricity by Eskom to three 
municipalities – Sections 152 and 153 of the Constitution of the Republic of South 
Africa, 1996 oblige municipalities to strive, within available resources, to ensure the 
provision of services to communities in a sustainable manner and to structure and 
manage their budgeting and planning to give priority to the basic needs of 
communities – Eskom in acting under section 21(5) of the Electricity Regulation 
Act 4 of 2006 was implementing legislation and as such the exercise of the power 
constituted administrative action in terms of the Promotion of Administrative Justice 
Act 3 of 2000 and section 33 of the Constitution which is subject to constitutional and 
administrative law review. 
Four separate applications by various parties, against Eskom Holdings Soc Ltd 
(“Eskom”) and other respondents were set down for hearing together as the same 
legal issues arose in each. 

Eskom’s decisions to implement scheduled interruptions of the supply of electricity 
to three municipalities were challenged in the applications. The scheduled 
interruptions in certain municipalities were an attempt to collect arrear debts owed to 
Eskom for the supply of electricity. The applicants sought the review and setting aside 
of that decision on the grounds that it was unconstitutional, unlawful and 
unreasonable. 

Each applicant sought different relief against Eskom. In summary, they sought 
variously, declaratory orders to the effect that Eskom is not permitted to interrupt the 
supply of electricity to any local authority as a means to collect acknowledged debts 
owed to it; final interdicts interdicting Eskom from exercising the power to interrupt 
electricity as a debt collection measure in respect of any local authority; alternatively 
interdicts restraining Eskom from exercising such power without in each instance first 
obtaining an order of court authorising it to do so; and orders reviewing and setting 
aside Eskom’s decisions to interrupt electricity to the municipalities on constitutional 
and administrative law grounds. 
Held – Sections 152 and 153 of the Constitution oblige municipalities to strive, within 
available resources, to ensure the provision of services to communities in a 
sustainable manner and to structure and manage their budgeting and planning to give 
priority to the basic needs of communities. The functions of generation and 
transmission of electricity in South Africa are carried out by Eskom. 

Section 27 of the Electricity Regulation Act 4 of 2006 provides that, in relation to the 
exercise of its powers in respect of the supply of electricity, a municipality must, inter 
alia, provide basic reticulation services free of charge, or at a minimum cost, to certain 
classes of end-users; ensure sustainable reticulation services through effective and 
efficient management; and keep separate financial statements, including a balance 
sheet of its reticulation business. Eskom supplies the licensed municipalities in bulk at 
a pre-determined tariff, and the municipalities then re-sell electricity to end-users within 
their municipal borders at a mark-up. The terms on which electricity is supplied by 
Eskom to municipalities are recorded in electricity supply agreements (“ESAs”). 



Because of widespread delinquency it has become necessary for Eskom to take 
extraordinary steps to collect substantial outstanding debts from various 
municipalities. 

Eskom raised several defences and challenged the competency of the relief sought 
by the various applicants in all the applications. It also raised a plea of mootness as a 
preliminary issue based on the fact that after reaching agreement with two of the 
municipalities on payment proposals, there was no longer a live controversy. 

A case is moot and therefore ordinarily not justiciable if it no longer presents an 
existing or live controversy which should exist if the court is to avoid giving advisory 
opinions on abstract propositions of law. The Court explained the doctrines of 
mootness and justiciability. Not every constitutional argument raised by litigants is 
deserving of judicial consideration. The doctrine of justiciability permits courts to avoid 
rendering decisions where an insufficient legal interest is impacted. For any claim to 
be justiciable, it must present a real and substantial controversy which unequivocally 
calls for the adjudication of the rights asserted. Litigants should not approach a court 
if they have not been actually subjected to prejudice or face the real threat of prejudice 
as a result of legislation or conduct alleged to be unconstitutional or illegal. However, 
courts retain a discretion to hear matters where there is no live controversy when it is 
in the interests of justice to do so. The onus rests on the party seeking to have the 
matter heard to show that there are sufficiently exceptional circumstances for the 
exercise of this discretion. A prerequisite for deciding an issue despite the fact that it 
is moot is that any order the court may make must have some practical effect on the 
parties or someone else. Relevant factors include the nature and extent of the practical 
effect that any possible order might have, the importance of the issue, its complexity 
and the fullness or otherwise of the argument that has been advanced by the parties. 
Where there is a compelling public interest that the constitutionality of a statutory 
provision be determined, the doctrine of mootness should be less strictly applied. The 
essential question for decision in relation to the justiciability of the issues and the relief 
sought in these applications, therefore, was whether the voluntary cessation of 
Eskom’s alleged wrongful conduct has rendered the applications moot. The Court 
found that the prayers of all the applicants seeking declaratory, interdictory and review 
relief in relation to the impugned decisions on the grounds of constitutionality, illegality 
and unreasonableness fell to be dismissed. The claims were moot and there were no 
exceptional circumstances requiring their decision. 

However, two of the applications, which related to the constitutionality of section 
25(1) of the Electricity Regulation Act, stood on a different footing. The applicants 
therein sought declarators to the effect that Eskom must approach a High Court to 
authorise it to terminate or interrupt the supply of electricity to a municipality customer 
in terms of section 21(5), failing which any decision would be unconstitutional and 
invalid. In the alternative, they sought orders declaring section 21(5) unconstitutional 
to the extent that it does not require judicial oversight of Eskom’s powers to interrupt 
supply, coupled with an order reading a requirement into section 21(5) that prior to 
taking a decision to interrupt the supply of electricity, Eskom must first approach a 
High Court for an order confirming that that would be just and equitable, and 
authorising such an interruption. The requirement for judicial oversight, the applicants 
maintained, stemmed from sections 1(c) and section 34 of the Constitution. The Court 
disagreed with the applicants’ submissions. Eskom in acting under section 21(5) was 
implementing legislation and as such the exercise of the power constituted 



administrative action in terms of the Promotion of Administrative Justice Act 3 of 
2000 and section 33 of the Constitution. The exercise of power is, accordingly, subject 
to constitutional and administrative law review. Those subjected to the exercise of 
power will be free to approach the courts for an ex post facto review. Such review and 
the ancillary remedy of an interim interdict pending review give adequate expression 
to the right of access to the courts in section 34 of the Constitution. 

 

Ashanti Wine & CountryEstate (Pty) Ltd v Smith and others [2017] 3 All SA 709 
(LCC)  

Appeal against dismissal – Section 9(2) of the Extension of Security of Land Tenure 
Act 62 of 1997 sets out the requirements to be met before a court may order the 
eviction of an occupier of property – Section 3(5) provides that a person who 
continuously and openly resides on land for a period of three years shall be deemed 
to have done so with the knowledge of the owner or person in charge – In casu, the 
respondents continuously and openly resided on the land for a period of four years 
after the termination of their employment – Right of residence of the respondents 
derived, not from their former employment contracts, but rather from the consent that 
had to be presumed from the operation of section 3(4) and (5) – Court was not 
satisfied that the appellant had proven that a fair procedure was followed in 
terminating the right of residence. 
The six appeals dealt with in this judgment arose from the dismissal by the Magistrate’s 
Court of the appellant’s applications, in terms of the Extension of Security of Land 
Tenure Act 62 of 1997, for the eviction of the respondents from its property. The facts 
and the legal issues raised by the appeals are identical in each case. 

The appellant was the owner of the property, which had originally been part of a 
larger farm. Amongst each group of respondents in the six appeals, one or more of 
them had been employed by the previous owner of the larger farm. When the previous 
owner ceased its farming activities on the larger farm, it terminated the employment of 
all the employees working on the farm. The fairness of the terminations was not 
challenged, and the respondents employed by the previous owner admitted that their 
rights to occupy the workers’ cottages arose solely from their employment. However, 
they disputed the appellant’s assertion that the previous owner (“Nederburg”) had also 
terminated all the respondents’ rights of residence of the property. They also denied 
that the appellant had also given them any notice to vacate the property. 

In dismissing the eviction applications, the magistrate held that the applications were 
not properly authorised; the appellant had failed adequately to prove its ownership of 
the property; the relevant person lacked authority to give notice of termination and the 
persons to whom he addressed the notice lacked authority to receive it on behalf of all 
the respondents; the notice of termination of the right of residence was defective; and 
there was no indication of where the respondents were to go in the event that eviction 
was ordered. 
Held – Section 9(2) of the Extension of Security of Land Tenure Act sets out the 
requirements to be met before a court may order the eviction of an occupier of 
property. In assessing the correctness or otherwise of the magistrate’s dismissal of 
the application for eviction, it had to be decided whether the appellant complied with 
the requirements of section 9(2)(a) to (d). 



Section 9(2)(a) requires that the occupiers’ right of residence must have been 
terminated in terms of section 8. Section 3(5) provides that a person who has 
continuously and openly resided on land for a period of three years shall be deemed 
to have done so with the knowledge of the owner or person in charge. It was common 
cause that the respondents continuously and openly resided on the land for a period 
of some four years after the termination of the employment of those respondents who 
were employed by Nederburg. In those circumstances, it had to be accepted that the 
right of residence of the respondents then derived, not from their former employment 
contracts, but rather from the consent that had to be presumed from the operation 
of section 3(4) and (5). The appellant put up no evidence to rebut the operation of the 
presumptions. Flowing from the above facts, a distinct termination of the right of 
residence that came into being during the period 2006 to 2010 was required. Assuming 
in favour of the appellant that its labour consultant had orally terminated the 
respondents’ right of residence, the Court had to determine whether that termination 
was just and equitable as required by section 8(1). Examining the evidence, the Court 
was not satisfied that the appellant had proven that fair procedure was followed in 
terminating the right of residence. The appellant, therefore, failed to show that the 
termination of the respondents’ rights of residence was just and equitable as required 
by section 8. That, in turn, meant that the requirements of section 9(2)(a)were not 
fulfilled. 

On that basis alone, the appellant failed to make out a case for eviction. However, 
for the sake of completeness, the Court considered the appellant’s compliance or 
otherwise with the remaining subparagraphs of section 9(2). It found that section 
9(2)(c) had also not been satisfied. Section 9(2)(c) requires that the conditions for an 
order for eviction in terms of section 10 or 11 must have been complied with. 

The appeals were dismissed. 

 
ABSA Bank Limited v De Beer and others [2017] JOL 38389 (GP) 

National Credit Act- Credit agreement – Mortgage bond – Claim for payment – 
Reckless credit 

Based on a mortgage loan agreement, the plaintiff bank sued the defendants for 
payment. The first and second defendants were married in community of property. The 
third defendant was their daughter, and had bound herself as surety for their debt. The 
bank also sought an order declaring the defendants’ property specially executable. 

The defendants' defence and counterclaim involved the contentions that the plaintiff 
had not complied with the provisions of section 129 of the National Credit Act 34 of 
2005 (“the Act”); and that credit was granted recklessly. In a conditional counterclaim, 
it was prayed that the credit agreements be set aside alternatively be suspended in 
terms of the relevant provisions of the Act. 

Held that an agreement is reckless in terms of section 80(1)(a) if "the credit provider 
failed to conduct an assessment as required by section 81(2)…". Although the bank 
adduced evidence that it had bank conducted an assessment, the assessment made 
was found not to comply with section 81(2). The agreement was therefore reckless. 

The Court then had a discretion in terms of section 83(2) to either set aside the 
agreement or to suspend the force and effect of the agreement. The remedy had to 



be just and reasonable. Based on the circumstances of the case, the Court decided 
on the first option. 

The plaintiff's claim was dismissed, and all the rights and obligations of the first and 
second defendants in terms of the mortgage loan agreement were set aside. 

The mortgage bond was to be cancelled. 
 

SMITH NO v CLERK, PIETERMARITZBURG MAGISTRATES' COURT 2017 (5) 
SA 289 (KZP)  
 
Execution — Attachment of salary — Magistrates' court making administration order 
against debtor and authorising issue of emoluments attachment order — Another court 
having jurisdiction over debtor's employer — Which court could issue emoluments 
order — Which orders s 74I(5) applies to — Magistrates' Courts Act 32 of 1944, s 
74I(5).  
 
The Pietermaritzburg Magistrates' Court granted an administration order against a 
debtor, and authorised the issue of an allied emoluments attachment order. The 
debtor's employer was in the jurisdiction of the Durban Magistrates' Court. The 
administrator then asked the clerk of the Pietermaritzburg court to issue the 
emoluments order; it refused; and the administrator sought review. The court 
dismissed the review, and the administrator appealed to the High Court. The issues 
were: 
(1) Which magistrates' court could issue the emoluments order. Held, that only the 
court with jurisdiction over the employer could do so (see [11], [22], [27]).  
(2) Which emoluments orders s 74I(5) of the Magistrates' Courts Act 32 of 1944 
applied to. Held, that it applied only to those in s 74I(3) — those whose issue had 
been suspended on conditions (see [33], [38]). 
Appeal dismissed (see [49]). 
 
 
 
Nash and another v Mostert and others [2017] 3 All SA 918 (GP)  

Fees – Attorneys’ profession – Billing of fees – Contingency fees agreements – 
General prohibition – Effect of prohibition on remuneration agreement in respect of 
curator of pension fund where such remuneration would be in the form of a 
commission payable on a contingency basis, where agreement was required to be in 
accordance with the norms of the attorneys profession, was that the remuneration 
agreement was rendered unlawful and invalid. 
The second respondent (“Mostert”) was the curator of the third respondent, a pension 
fund. In terms of an agreement between the curator and the sixth respondent (“the 
FSB”) provision was made for the remuneration of the curator. Other than for the 
pension fund (which remained neutral), the remaining respondents contended that the 
remuneration agreement was valid, while the applicants contended that it was not. 

The background facts were as follows. In 1995, a large amount of money was stolen 
from the fund. The participating employer in the fund at the time was the second 
applicant (“Midmacor”), which was a company controlled by the first applicant (“Nash”). 



Mostert alleged that Nash stole R36 million from the fund, while Nash disputed the 
allegation. The effect of the theft from the fund was that it was left with no assets under 
its control. In terms of the Financial Institutions (Protection of Funds) Act 28 of 2001, 
the FSB was empowered to act to remedy such a situation. Exercising such powers, 
the FSB applied to court to provisionally place the fund under curatorship and 
appointing Mostert as curator. The relief sought was granted. The order which was 
granted provided for periodical remuneration of the curator “in accordance with the 
norms of the attorneys profession” from the assets owned by the fund. In the present 
application, the applicants sought to set aside the remuneration agreement, and to 
have the curator repay all money received as a result of such agreement. The basis 
of the application was the contention that on a proper interpretation of the phrase “in 
accordance with the norms of the attorneys profession”, Mostert and the FSB were 
limited to contracting to the curator’s remuneration on the same basis as members of 
the attorneys’ profession were entitled to charge fees. In terms of the remuneration 
agreement, Mostert would instruct his law firm to do all the administrative work for a 
total contingency fee of 33,3%. 

The respondents raised certain preliminary objections to the application. The first was 
that the application should not be entertained as Nash did not have clean hands. The 
second challenge was to the standing of the applicants. Finally, the respondents raised 
the question of whether the application should have invoked the provisions of the 
Promotion of Administrative Justice Act 3 of 2000 in bringing their application, in which 
case, the court would have to consider whether the delay in bringing the application 
should be condoned by extending the applicable time period. 
Held – In respect of the clean hands issue, the Court held that the complaint of the 
applicants related to the remuneration of a public bearer exercising public power. The 
exercise of public power is a constitutional matter. On the basis that vindicating the 
Constitution is a value to which the court must attach great weight, the Court declined 
to allow any proper motive on the part of Nash to obstruct the ventilation of the issues. 

In respect of the second preliminary issue, the Court confirmed that the applicants had 
established their standing in the matter, as member and principal employer of the fund 
and on the final point, the Court held that the applicants were not subject to the 
constraints of the Promotion of Administrative Justice Act, eliminating the need to 
consider the question of delay. 

The Court then turned to the main issue of the validity of the remuneration agreement. 

It was confirmed that the character of the curator’s remuneration was to be agreed in 
accordance of the norms of the attorneys’ profession. Setting out the position in 
respect of the legality of contingency fee agreements, the Court held that such 
agreements in relation to non-litigious work are against public policy for the same 
reasons as apply to their lawfulness in respect of litigious work. The critical phrase in 
this dispute confined the FSB and Mostert to concluding an agreement according with 
the norms of the attorneys’ profession. The applicable norm in the profession was a 
general prohibition on contingency fee agreements. The remuneration agreement was 
thus unlawful and invalid. 
 
Passenger Rail Agency of South Africa v Swifambo Rail Agency (Pty) Ltd 
[2017] 3 All SA 971 (GJ) 



 Administrative justice – Judicial review – Time limits – Section 7 of the Promotion of 
Administrative Justice Act 3 of 2000 requires that any proceedings for judicial review 
in terms of section 6(1) must be instituted without any unreasonable delay and not 
later than 180 days on which the person became aware of the action and the 
reasons – Section 9 of that Act permits the period of 90 days to be extended on 
application where the interest of justice so requires. 

Applications– Affidavits – Founding affidavit – General rule is that a party must make 
out its case in the founding affidavit but such rule is not absolute – Test is whether all 
the facts pertaining to the matter have been placed before the court – If there is any 
prejudice, that prejudice must be brought to the attention of the court – A party that is 
prejudiced should be allowed to file a further affidavit. 

Evidence – Hearsay evidence – Rule that hearsay evidence is generally not 
permitted in affidavits is not absolute – Section 3(1) of the Law of Evidence 
Amendment Act 45 of 1988 sets out the circumstances in which hearsay evidence 
will be permitted – Test for whether or not hearsay evidence should be admitted 
would be whether or not in a particular case before the court that it would be in the 
interest of justice that such evidence is admitted. 
A tender for the purchase and supply of locomotives for use on the South African rail 
network ended with the applicant (“PRASA”) awarding the contract to the respondent 
(“Swifambo”). PRASA subsequently brought an application to review and set aside its 
decision to award the contract to Swifambo. In the alternative, PRASA sought a 
declaratory order that the contract had lapsed and was of no force and effect as a 
result of a failure to satisfy the suspensive conditions within the period specified in the 
contract. 

The founding papers suggested that there were several irregularities in the 
procurement process, including the procurement strategy, the preparation of the 
request for proposals (“RFP”) and the scoring of bids. 

The application was opposed by Swifambo on three grounds. The first was that the 
application fell to be dismissed on account of PRASA’s undue and unreasonable delay 
in launching the application. Secondly, it was contended that PRASA’s excessive 
reliance on inadmissible hearsay evidence was fatal to its application and all hearsay 
evidence in the founding affidavit fell to be disregarded. Finally, it was contended that 
it was not appropriate, just and equitable in the circumstances to set aside the tender 
with full retrospective effect since Swifambo was an innocent tenderer and would be 
prejudiced if the contract was set aside. 
Held – Before dealing with the main issues, the Court had to address some other 
issues raised during the proceedings. The first issue was the averment that PRASA 
did not make out its case in its founding affidavit. The general rule is that a party must 
make out its case in the founding affidavit. It cannot do so in reply. That is not an 
absolute rule. Courts have been cautioned not to be overtly technical in such matters. 
Court rules are there for the courts and not the courts for the rules. A common sense 
approach should be used when dealing with such matters. The true test is whether all 
the facts pertaining to the matter have been placed before the court. If there is any 
prejudice, that prejudice must be brought to the attention of the court. A party that is 
prejudiced should be allowed to file a further affidavit that deals with that. In this case, 
a further affidavit filed by Swifambo took care of any prejudice that it might have 
suffered. 



It was further contended on behalf of Swifambo that the founding and replying 
affidavits were impermissibly based upon hearsay evidence. Swifambo contended that 
no attempt was made to bring the hearsay evidence within the ambit of the Law of 
Evidence Amendment Act 45 of 1988. Hearsay evidence is generally not permitted in 
affidavits. Once again this is not an absolute rule and there are exceptions to it. Section 
3(1) of the Law of Evidence Amendment Act sets out the circumstances in which 
hearsay evidence will be permitted. A court has a wide discretion in terms of section 
3(1) of the Evidence Amendment Act to admit hearsay evidence. The test for whether 
or not hearsay evidence should be admitted would be whether or not in a particular 
case before the court that it would be in the interest of justice that such evidence is 
admitted. The factors that the court should take into account are those set out 
in section 3(1)(c)(i) to (vii) of the Act. Taking into account the seven factors mentioned 
in section 3(1), the Court found that the admission of hearsay evidence in this case 
was justified. 

Swifambo also relied on undue delay on the part of PRASA in seeking review. Section 
7 of the Promotion of Administrative Justice Act 3 of 2000requires that any 
proceedings for judicial review in terms of section 6(1) must be instituted without any 
unreasonable delay and not later than 180 days on which the person became aware 
of the action and the reasons. Section 9 of that Act permits the period of 90 days to be 
extended on application where the interest of justice so require. The application by 
PRASA was 793 days late. That was a lengthy delay and good cause for such a delay 
had to be shown. When hearing an application for an extension of the time periods, 
the court had to have regard to the circumstances of the case. The date when the 
party became aware of the irregularity would be a factor that must be taken into 
account in deciding whether to extend the time period. The court will also have to 
consider the question of prospects of success. Ultimately, the most important factor 
that a court will have to consider is whether it will be in the interest of justice to grant 
such an extension. Due to the serious irregularities which occurred in the tender 
process, the prospects of success were overwhelming in this case. The Court 
highlighted the various irregularities. PRASA’s case as far as the irregularities that 
took place before and during the tender was unanswerable since Swifambo had 
elected not to engage in the merits of the review. The Court was satisfied that a proper 
case had been made for the extension of the time limits to bring this application and 
the delay was condoned. 
The Court then had to decide the merits of the review application and the remedy. As 
stated above, the merits were not challenged. Consequently, the decision to award 
the contract was declared unlawful and invalid. 

The only just remedy was found to be the setting aside of the contract with 
retrospective effect. 

 
Propell Specialised Finance (Pty) Ltd v Attorneys Insurance Indemnity Fund 
NPC and others [2017] 3 All SA 1005 (WCC)  

Contract – Cession – Rights of insured under insurance policy aimed at providing 
cover to attorneys ceded to plaintiff – Validity of cession – Locus standi of plaintiff – 
Whether the nature of the contractual rights involved a delectus personae (a personal 
and closed relationship between the insurer and the insured) and whether the contract 
itself showed that the rights were not intended to be ceded – Properly construed and 



interpreted against all relevant circumstances, inclusive of the sui generis nature of 
the insurer, the insured and the relationship between them, the policy was clearly 
indicative of consensus between the insurer and the insured, not to cede or transfer 
rights and/or claims. 
Alleging that it took cession of the second defendant’s rights of recourse against the 
first defendant, the plaintiff instituted action as cessionary. The second defendant had 
been insured by the first defendant. Reliance was specifically placed on a written 
cession agreement in terms of which the second defendant ceded and made over its 
rights and claims against the first defendant to the plaintiff. Plaintiff sought monetary 
relief against only the first defendant and, more particularly, payment of its six 
damages claims which it had against the second defendant. 

In the present Court, only two special pleas raised by the first defendant had to be 
decided upon. 

The first special plea related to the plaintiff’s locus standi in iudicio – the question being 
whether the plaintiff as cessionary was entitled to make the claims against the first 
defendant. The special plea was in effect an attack on the cession upon which the 
plaintiff relied for its locus standi in iudicio. The second special plea was to the effect 
that the action should be stayed pending the final adjudication of a claim instituted by 
the second defendant against an entity called Ashtons. 
Held – The first defendant bore the onus of proving the special pleas. The general 
manager of the first defendant testified on its behalf. He (“Harban”) stated that the first 
defendant as an insurer was in fact a sui generis insurer who also regarded those it 
insured as being sui generis and accordingly also regarded the relationship between 
itself and those it insured as sui generis. A distinction was drawn between the first 
defendant (as a creature of statute, intended to provide insurance cover to a 
specifically defined risk pool) and commercial insurers. On the other hand, the plaintiff 
rejected the argument regarding the sui generis identity of the insurer and the insured, 
contending that whatever the nature, origin or cause of the existence of the first 
defendant and its insured, the fact remained that the first defendant was a short-term 
insurer and that the policy was a written insurance contract. It was contended that the 
rights and obligations of the parties to the policy should be determined from the policy 
itself and according to ordinary contractual principles. According to the plaintiff, there 
was no statutory or other legal prohibition against the cession, nor was it immoral or 
contrary to public policy. On the contrary, it was argued, our law is that all rights in 
personam, subject to certain exceptions based principally upon the personal nature of 
the right, can be freely ceded. The Court held that the Policy was an insurance contract 
between the first defendant (as the insurer) and the second defendant (as the insured). 
Cession is a juristic act which transfers the right from the estate of the creditor, the 
cedent, to that of another, the cessionary, who thereby becomes creditor, in his stead. 

In order to determine whether the nature of the contractual rights involved a delectus 
personae (a personal and closed relationship between the first defendant and the 
insured) and whether the contract itself showed that the rights were not intended to be 
ceded, all circumstances had to be taken into account. In other words, a proper 
interpretation depended on all circumstances. 

In order to determine whether the nature of the right involved a delectus personae, it 
was necessary in the present context to determine if it made a difference to the insurer 
with whom it was dealing and whether it was dealing with an attorney as opposed to 



the plaintiff, ie an entity that was not a practitioner. The testimony led in this matter 
was that it was important to the first defendant to only deal with practising attorneys, 
as its legislative mandate restricted it to the provision of insurance cover for practising 
attorneys. The Court agreed that if the rights of the practising attorneys to 
indemnification are held to be capable of transfer, it will prejudice the position of the 
first defendant because then whenever the enquiry arises, it would not be able to 
defend the underlying claims in the name of the insured and would not be able to insist 
upon the assistance of the insured in defending those underlying claims. It would not 
make business sense to conclude that rights so personal in nature are capable of 
being transferred outside of the ambit and scope of the defined closed group entitled 
to those rights. In practice, that would mean that the public at large may become 
entitled to rights which the legislator never contemplated to bestow upon anybody else 
but a practitioner. Thus, properly construed and interpreted against all relevant 
circumstances, inclusive of the sui generis nature of the insurer, the insured and the 
relationship between them, the policy was clearly indicative of consensus between the 
insurer and the insured not to cede or transfer rights and/or claims. 

Having found that the cession was bad in law, the Court held that the plaintiff did not 
have locus standi in iudicio. 

Although the above finding rendered the second special plea academic, the Court did 
consider that plea, and found that it also stood to be upheld. 

The plaintiff’s action against the first defendant was, accordingly, dismissed with costs. 
 

SAHARAWI ARAB DEMOCRATIC REPUBLIC AND ANOTHER v OWNERS AND 
CHARTERERS OF THE CHERRY BLOSSOM AND OTHERS 2017 (5) SA 105 
(ECP)  
International law — Jurisdiction of courts — Act occurring abroad — Applicants 
seeking attachment of ship's cargo unlawfully taken from non-self-governing territory 
of Western Sahara — High Court holding that violation of inhabitants' sovereignty over 
territory's natural resources justifying granting of application — Order made with rider 
that cargo would be allowed to proceed if appropriate security furnished. 
International law — Jurisdiction of courts — Act of state doctrine — Principle that 
domestic courts should exercise judicial restraint in pronouncing on acts of foreign 
states — Courts to be guided by Constitution when deciding whether to decline 
adjudication.  
International law — Non-self-governing territory under article 73 of United Nations 
Charter — Right to self-determination — Sovereignty over natural resources — 
Ownership of cargo of phosphate mined by private company in Morocco-claimed and 
-controlled part of Western Sahara — High Court finding that sovereignty over cargo 
vesting in people of Western Sahara, legitimately represented by applicants — 
Granting application for its attachment pending vindicatory action by applicants. 
International law — State immunity — Protection from indirect impleading — Party 
invoking protection to show that non-party state's rights and liabilities at international 
law affected by decision of domestic court.  
 
The court had to decide whether to confirm its temporary interdict ordering the 
attachment of NM Cherry Blossom's cargo. The decision involved consideration of 
the international law applicable to the ownership and exploitation of the natural 



resources of Western Sahara, the applicant's right to interim relief, and the 
applicability of the act of state doctrine and the principle of state immunity. 
Cherry Blossom had docked at Coega Harbour, Port Elizabeth, to take on bunkers 
en route to New Zealand when the temporary order was granted. The phosphate on 
board was mined by a Moroccan company in the Morocco-controlled part of Western 
Sahara. The applicants were the Saharawi Arab Democratic Republic (the SADR), a 
government in exile that claimed sovereignty over Western Sahara and controlled 
the part not controlled by Morocco, and the Polisario Front, the local liberation 
movement. While the SADR — proclaimed by the Polisario Front in 1976 — was not 
a United Nations (UN) member, it was recognised by several member states, 
including South Africa. The UN designated Western Sahara a non-self-governing 
territory, conferring the right of self-determination on its inhabitants (1963, 1966), and 
recognised the Polisario Front as their legitimate representative(1979). In an 
advisory opinion handed down in 1975, the International Court of Justice found that 
Morocco had no claim to Western Sahara. * In 2006 the UN's recognition of the 
sovereignty of peoples and nations over their natural resources (1960, 1962) was 
extended to the inhabitants of non-self-governing territories. Lastly, the SADR's own 
constitution (2015) provided that its mineral wealth belonged to the people. 
Onlytwo of the listed respondents opposed the confirmation of the temporary order: 
OCP SA, the exporter of the cargo, and its subsidiary, Phosphates de Boucraa SA, 
its miner. They claimed they had the right, under Moroccan law, to mine phosphate 
in Western Sahara. While the Moroccan government took no part in the proceedings, 
the respondents argued that since it was indirectly impleaded, state immunity and 
the act of state doctrine precluded the court from hearing the matter. 
Held 
Interim interdict 
The applicants met the requirements for an interim interdict: the facts established, on 
a prima facie basis, that the people of Western Sahara owned the Cherry Blossom's 
cargo, and the balance of convenience favoured the applicants (see [51] – [52]). 
State immunity 
Since there was no South African authority on what constituted indirect impleading of 
a state, the court would have regard to customary international law (see [63]). In the 
English case of Belhaj v Straw [2017] UKSC 3, in which arguments similar to those 
made by the respondents were advanced, the court held that, to be protected, the 
non-party state's legal interests had to be directly affected — the mere fact that its 
rights and liabilities were in issue was not enough (see [74], [81]). Given that a 
finding by a South African court on the legality of respondents' mining operations in 
Western Sahara would not directly affect the international-law rights orliabilities of 
Morocco, the claim to state immunity would fail (see [83] – [84]). (The fact that 
Morocco's political or moral interests might be affected by the court's determination 
was deemed irrelevant (see [85]).) 
Foreign act of state doctrine 
This was a doctrine of domestic rather than international law (see [86]). Courts 
dealing with complex issues at the interlocutory stage were obliged todecide only 
such issues as were strictly necessary (see [92]). The court would, in deciding 
whether to adjudicate the matter, be guided by the Constitution, specifically the right 
of access to courts (see [96]). Since the matter was complex and the nature of the 
foreign act relied on by the respondents unclear, the decision on justiciability would 
best be dealt with on the pleadings by the trial court (see [89] – [101]). 
Order 



Since the applicants made out a case for an interim interdict, the temporary interdict 
would be confirmed and the respondents restrained from removing the cargo from 
the jurisdiction of the court pending the determination of the applicants' vindicatory 
action, which they had to institute within a month (see [101], [107.1], [107.10]). The 
sheriff would be authorised to release the cargo from attachment in the event that 
suitable security was furnished to the applicants (see [107.4]). 
 
 

AD AND ANOTHER v MEC FOR HEALTH AND SOCIAL DEVELOPMENT, 
WESTERN CAPE 2017 (5) SA 134 (WCC)  
 
Evidence — Privilege — Legal professional privilege — Scope — Rule prohibiting 
disclosure of 'without prejudice' communications — Exceptions to — Disclosure, after 
judgment granted, and in support of punitive costs order, of settlement offer expressly 
made 'without prejudice save as to costs' — Being in line with public policy 
considerations underlining rule, so-called 'Calderbank' offers were admissible in 
relation to costs and could be disclosed for that purpose once judgment had been 
given. 
Costs — Punitive costs order — When to be awarded — Where defendant in 
damages action refusing to accept plaintiff's settlement offer made 'without prejudice 
save as to costs' — Factors to be considered. 
 
In granting judgment to the plaintiffs on quantum in respect of their damages claim 
against the defendant (the merits had been conceded), the court ordered the 
determination of costs to stand over. In those proceedings the plaintiffs sought inter 
alia a punitive costs award on the attorney/client scale against the defendant. In 
support of this the plaintiffs wished to have disclosed a secret offer they had made 
during litigation to settle the case on the basis that the defendant pay the plaintiffs 
R20 million plus party/party costs, plus expenses of expert witnesses. The 
defendant's unreasonable refusal of the offer, the plaintiffs argued, meant that they 
had to run a lengthy trial at an enormous expense and that the costs order they 
sought was justified. The defendant opposed the production of the secret offer. 
The law to be applied in South Africa regarding without prejudice communications 
was the English law as at 1961 (s 42 of the Civil Proceedings Evidence Act 25 of 
1965). Generally speaking, without prejudice communications were inadmissible. 
However, the development of exceptions was allowed, with reference to public policy 
underlying the rule, ie that parties should be encouraged to settle disputes and be 
discouraged from costly litigation. As to the secret offer under consideration, the 
question presently was as follows: should South African law recognise an exception 
to the effect that, once judgment had been granted, a party should be permitted to 
produce, in support of a particular costs order, a settlement offer expressly made 
'without prejudice save as to costs'? The English Court of Appeal in Calderbank v 
Calderbank [1975] 3 All ER 333 (CA) recognised that in principle such offers 
('Calderbank' offers) were admissible after judgment had been handed down. Such a 
view was approved and acted upon in Cutts v Head[1984] 1 All ER 597 (CA), and 
followed in various Commonwealth jurisdictions. The belief was that the public policy 
of encouraging settlements would be best served if litigants appreciated the risk of 
adverse costs orders should they disregard reasonable offers of settlement. (It was 



clear though that the offer had to explicitly state that it was made without prejudice 
'except in relation to costs', or words to similar effect.) (See [41],[43] and [47].)  
Held 
There was no reason why South Africa law should not recognise the same exception 
as had found favour in England and other Commonwealth jurisdictions. The 
considerations of public policy in favour of settlements and discouraging costly 
litigation were as compelling now as they ever were. As such, Calderbank offers 
were admissible in relation to costs and could be disclosed for that purpose once 
judgment had been given. (See [50]and [60].) 
A plaintiff who had made such an offer was entitled to costs on the attorney/client 
scale in circumstances in which the defendant had behaved unreasonably in 
rejecting the offer. Factors to be considered included whether the defendant had 
engaged reasonably in attempting to settle; whether the plaintiff was offering a fair 
discount based on a realistic assessment of the case rather than holding out for the 
best conceivable outcome; whether the plaintiff had allowed the defendant a 
reasonable time to consider the offer; the extent of the difference between the 
amount of the offer and the amount of the award; and the nature of the proceedings 
and resources of the litigants. In the circumstances of the present case and 
considering the aforementioned factors, a punitive scale of costs against the 
defendant was not warranted.(See [60] – [82].) 
 
READAM SA (PTY) LTD v BSB INTERNATIONAL LINK CC AND OTHERS 2017 
(5) SA 184 (GJ)  
Contempt of court — Disobedience of court order — What constitutes — Order 
obtained in SCA requiring close corporation to partially demolish building erected in 
breach of applicable town planning scheme — Corporation deliberately not complying 
with order, but seeking to circumvent compliance through consolidation and rezoning 
applications — Corporation in deliberate contempt — To refuse finding of contempt 
would be to allow corporation to present unlawful exercise as fait accompli, 
undermining principle of legality. 
Contempt of court — Disobedience of court order — Failure of court order to set out 
deadlines for compliance — Effect of. 
Contempt of court — Disobedience of court order — Variation of court order — 
Whether respondent in contempt proceedings should be granted opportunity to apply 
for variation of order, to obtain judicial sanction for its course of conduct — 
Inappropriate where effect of doing so would be to excuse contemptuous non-
compliance. 
 
The Supreme Court of Appeal had previously ordered the close corporation BSB to 
partially demolish a building (the Building) it had commenced erecting on an erf it 
owned. The SCA had found the construction unlawful as it breached the applicable 
town planning scheme, in that, inter alia, its footprint covered more than the 
prescribed maximum of 60% of the erf floor area and it exceeded the three-storey 
height limit. Owing to BSB's failure to comply with the SCA order, the applicant — 
the owner of a neighbouring property — instituted an application in the High Court to 
commit BSB, as well as Mike Slim, the controlling mind of BSB, for contempt of 
court. 
It was common cause that BSB and Slim had deliberately not complied with the 
terms of the SCA order (as well as the High Court order the SCA largely confirmed). 



Instead — with a view, in their own words, 'to get things corrected', and 
circumventing the need for compliance — BSB purchased an erf neighbouring the 
one on which the Building was erected, it consolidated those erven, and applied to 
the appropriate town planning tribunal for the rezoning of that consolidated erf to 
allow for a greater building height, and a greater floor area coverage. The tribunal's 
acceptance of those changes (the adjudication of which was still pending) would, 
BSB and Slim argued, bring the building in line with applicable regulations and 
'regularise' its unlawful conduct. In such circumstances its non-compliance should be 
excused. 
In adopting such an approach, were BSB and Slim in contempt of the SCA's order? 
The court identified two critical issues for consideration: One, did the SCA order, 
properly interpreted, allow for such a course of conduct? Two, as a matter of 
principle and public policy, could a litigant be allowed to unilaterally choose not to 
comply with a direct order of court, thereby undermining the authority of the court 
and de facto achieving the objective of the unlawful enterprise by way of a fait 
accompli? BSB and Slim raised the further objection that the failure of the order to 
set out a deadline meant that there could be no contempt. 
Additionally, BSB argued that an opportunity ought to be allowed to it to apply for a 
variation of the order — ie to obtain judicial sanction for their course of conduct — 
were it to be found that it was in contempt.  
Held, that the strategy pursued by BSB and Slim was inconsistent with any fair 
meaning to be given to the SCA order. Properly interpreted, a demolition had to 
occur, not may occur. The order was not an injunction to engage in a process of 
obtaining authorisation, permissions and consents to keep a building which was an 
unlawful enterprise from the very inception of the project. (See [18].) 
Held, further, that as a matter of principle BSB's evasive conduct could not be 
accepted. To do so would be to allow, in conflict with case law, BSB to present to the 
court an unlawful exercise as a fait accompli, thereby undermining the principle of 
legality. (See [19] – [23] and [29].) 
Held, further, that the failure of an order to set out deadlines for compliance did not 
mean that there could be no contempt for non-compliance. Deadlines to comply in 
any court order served only the purpose of making proof of non-compliance easier. 
Once a litigant bound to comply evinced a stance that it had no intention to comply 
— as in the present case — intentional non-compliance was proven, even if given 
within the hour of the order having been handed down. In such circumstances, it was 
unnecessary even to consider whether a reasonable time had elapsed. (See [12].)  
Held, that BSB and Slim, having deliberately not complied with the SCA order and 
having embarked on an illegitimate strategy to circumvent compliance with the order, 
were in contempt. In respect of Slim, an order of incarceration for 30 days, 
suspended on condition that further defiance did not occur, was appropriate. (See 
[43] – [44] and [54].)  
Held, further, that there was no basis to allow BSB an opportunity to apply to vary 
the order. The effect of granting variation on the terms sought would be to purge 
contempt, and effectively amount to a rescission, in that the relief would 
fundamentally contradict the obligation to demolish the Building. The effect would be 
to allow what the law had cautioned against, ie an unlawful enterprise to be 
presented as a fait accompli, and a seriousundermining of the principle of legality. 
Such an approach would constitute a licence for property developers to ride 
roughshod over laws and regulations with impunity and allow the gross dereliction of 



duties by local authority officials to be perpetrated without any accountability. Society 
ought not to have to endure such feral conduct. (See [24] and [29].)  
 
 
Joubert v Meyer [2017] 3 All SA 878 (GP) 

Pleadings – Parties to litigation are limited to their pleadings – A party cannot be 
allowed to direct the attention of the other party to one issue in its pleading and then 
at the trial attempt to canvas another – It is the duty of the court to determine the real 
issues between the parties and provided that no prejudice is caused to any party, to 
decide the case on the real issues. 

Delict – Claim for damages arising from medical procedure performed on plaintiff by 
defendant – Breach of duty of care – In the law of delict, a duty of care is a legal 
obligation, which is imposed on an individual requiring adherence to a standard of 
reasonable care while performing any acts that could foreseeably harm others. 
The plaintiff sued for damages arising from a medical procedure performed on her by 
the defendant. The merits of the case were settled on the basis that the defendant 
undertook to pay 90% of the plaintiff’s proven or agreed damages arising from the 
performance of the surgical procedure. 

It was averred by the plaintiff that there were complications with the healing of the 
wound from her operation, and that the defendant had not informed her of the well-
known normally associated complications with that type of procedure. According to the 
plaintiff, had she been informed about the possible complications, she would not have 
undergone the operation. She claimed to be suffering from extreme pain, suffering, 
loss of amenities of life, emotional trauma and emotional distress. It was submitted 
that the emotional sequelae were foreseeable in that the defendant should have 
foreseen that if complications arose, they could lead to emotional sequelae. She 
claimed general damages, past medical expenses and future medical expenses. 

The defendant contended that there was nothing physically wrong with the plaintiff, 
and suggested that she was malingering. 

Held – The Court had to decide which of the sequelae complained of arose from the 
incident and complications arising therefrom and what damages, if any, were to be 
awarded. 

The plaintiff’s particulars of claim were based on an alleged agreement between the 
plaintiff and the defendant containing material express, implied alternative tacit terms 
thereof. The plaintiff alleged that the defendant, by virtue of the agreement and the 
existence of a doctor-patient relationship which had come into being, was under a 
legal duty to comply with his obligations terms of the agreement. The particulars also 
alleged lack of informed consent and that the defendant, in breach of his legal 
obligations, was negligent in one more or more ways, causing damages to be suffered 
by the plaintiff. 

A breach of duty occurs when one person has a duty of care towards another person, 
but fails to live up to that standard. A person may be liable for negligence in a personal 
injury case if his breach of duty caused another person’s injuries. In medical 
malpractice cases, the question is not whether a medical professional acted as a 
reasonable ordinary man-on-the-street would, but whether the medical professional 



acted like a reasonable medical professional, with the same training and knowledge, 
would have acted. In the law of delict, a duty of care is a legal obligation, which is 
imposed on an individual requiring adherence to a standard of reasonable care while 
performing any acts that could foreseeably harm others. It is the first element that must 
be established to proceed with an action in negligence. 

While admitting in his plea that a duty of care existed, the defendant denied breach 
thereof. The question of lack of informed consent was not contested by the defendant 
and it consequently had to be accepted that there was no informed consent. 

The Court adhered to the parties’ stance that the cause of action was based on 
contract and a breach of duty of care. It therefore did not consider any of the other 
issues raised. It pointed out that the parties to litigation are limited to their pleadings. 
A party cannot be allowed to direct the attention of the other party to one issue in its 
pleading and then at the trial attempt to canvass another. It is thus the duty of the court 
to determine the real issues between the parties and provided that no prejudice is 
caused to any party, to decide the case on the real issues. 

The plaintiff’s testimony that the defendant had not informed her of the possible 
complications that might occur was not contested. No documents were presented at 
the trial to show informed consent on the part of the plaintiff. The defendant did not 
testify on that issue. The Court therefore ordered the defendant to pay the plaintiff the 
amount computed as representing plaintiff’s damages. 
 
 
 
Audi Financial Services (a division of Wesbank; a division of Firstrand Bank 
Ltd) v Safter [2017] 3 All SA 778 (WCC)  

Contract – Credit agreement – Sale of vehicle – Cancellation of – Claim for balance 
due – Provisions of National Credit Act 34 of 2005 – Compliance with – Section 
127 deals with a situation where the consumer wishes to terminate a credit agreement, 
by giving notice to the credit provider and surrendering the goods to same – Court 
finding that defendant had voluntarily surrendered vehicle and that plaintiff had 
complied with relevant requirements entitling it to payment of amount due to it. 
In November 2006, the parties entered into an agreement in terms of which the 
defendant purchased a vehicle from the seller (“Audi Centre”). In terms of the 
agreement, the defendant would pay the purchase price in monthly instalments, and 
ownership of the vehicle would remain vested in Audi Centre until the full amount owed 
under the agreement was paid. In the event of the defendant breaching any term of 
the agreement, the plaintiff would be entitled to cancel the agreement, obtain 
possession of the vehicle, sell it, keep all payments made by the defendant and claim 
the balance, if any, from the defendant as damages. Audi Centre ceded its right, title 
and interest in the agreement to the plaintiff, which accepted the cession. 

When the defendant breached the agreement by falling into arrears with his payment 
obligations, the plaintiff elected to cancel the agreement and issued summons against 
the defendant, claiming cancellation of the contract as well as return of its vehicle. The 
court confirmed the cancellation of the agreement and ordered the defendant to deliver 
the vehicle to the plaintiff. Leave to appeal was refused. The defendant approached 



the Supreme Court of Appeal (“SCA”) on petition, and that court granted leave to 
appeal to the Full Bench. However, the Full Court dismissed the appeal. 

In the intervening period prior to the finalisation of the appeal, the plaintiff obtained 
possession of the vehicle when the defendant signed a notice of termination. The 
plaintiff alleged that the defendant had surrendered the vehicle voluntarily. It further 
contended that it sent the defendant a notice in accordance with the provisions 
of section 127(2) of the National Credit Act 34 of 2005, informing him of the value 
attributed to the vehicle. The defendant failed to respond to such notice and the vehicle 
was, according to the plaintiff, sold at auction. The plaintiff also contended that it had 
complied with sections 127(5)(a) and (b) of the National Credit Act, by crediting the 
defendant’s account with the proceeds of the sale less any expenses reasonably 
incurred by the plaintiff in connection with the sale of the goods. As the settlement 
value exceeded the value obtained after the sale of goods, the plaintiff contended that 
written notice was sent affording the defendant 10 days in which to settle the 
outstanding balance, but the defendant failed to do so. The plaintiff alleged that it sent 
a notice in terms of the provisions of section 129(1)(a) via registered mail. The present 
action was for payment of that outstanding balance due. 
Held – The first issue was whether the defendant voluntarily surrendered the vehicle 
to the plaintiff. That question was significant because, according to the defendant, if 
the surrender was not voluntary, the plaintiff would not have been entitled to repossess 
the vehicle, as the appeal was still pending. In those circumstances, the court order 
would have been suspended pending the finalisation of the appeal. The second 
question was whether there was compliance with section 127(2) of the National Credit 
Act. The defendant alleged that he did not receive the notice. According to him, had 
he received the notice, he would have had the opportunity to take the vehicle back 
instead of losing it and having to pay any further money to the plaintiff. Finally, it had 
to be determined whether the plaintiff complied with the Consumer Protection Act 68 
of 2008 when advertising the vehicle for the auction. 

As stated above, before the appeal was decided, the defendant signed a notice of 
termination. He claimed that he was forced to sign the notice but did not testify under 
oath and his version did not amount to evidence. The Court therefore had to accept 
that the notice of termination containing the signature of the defendant, was a 
reflection of what transpired on the date of signature. It was thus concluded that the 
termination of the agreement followed by the surrender of the vehicle was voluntary. 

On the question of compliance with section 127(2), the Court explained the provisions 
of the section. Section 127 deals with a situation where the consumer wishes to 
terminate a credit agreement, by giving notice to the credit provider and surrendering 
the goods to same. Section 127(2)(b) then requires the credit provider to give the 
consumer written notice of the estimated value of the goods so that the consumer 
may, under section 127(3), consider whether or not to withdraw the written notice of 
termination of agreement and resume possession of the goods, if such consumer is 
not in default under the agreement. If the consumer does not respond to the notice 
sent in terms of section 127(2)(b) within the stipulated time period, then the credit 
provider must sell the goods for the best price reasonably obtainable as soon as 
possible. The provisions are applicable when the consumer surrenders the goods to 
the credit provider voluntarily. The Court found that section 127(2) was not applicable 
in this matter because of the fact that the agreement was cancelled and the defendant 



was not entitled to reinstate the agreement and resume possession of the vehicle, 
which is what is envisaged in section 127(2). 

Finally, setting out the requirements for advertising under the Consumer Protection 
Act, the Court confirmed that the plaintiff had in fact complied therewith. 

The defendant was ordered to pay the plaintiff the amount claimed. 
 
 
KLD Residential CC v Empire Earth Investments 17 (Pty) Ltd [2017] 3 All SA 
739 (SCA) 

Prescription – Interruption of – Whether an acknowledgment of indebtedness by a 
debtor, embodied in a letter written for the purpose of settling litigation, and thus 
without prejudice, may nonetheless be admitted in evidence for the limited purpose of 
showing that the period of prescription has begun to run afresh in terms of section 
14 of the Prescription Act 68 of 1969 – Recognition of exceptions to the without 
prejudice rule – Majority of court ruling that where acknowledgments of liability are 
made such that, by virtue of section 14 of the Prescription Act, they would interrupt the 
running of prescription, such acknowledgments should be admissible, even if made 
without prejudice during settlement negotiations, but solely for the purpose of 
interrupting prescription. 
In November 2006, the appellant (“KLD”) and respondent (“Empire Earth”) entered 
into an agreement in terms of which KLD would receive commission for marketing 
Empire Earth’s property development. Commission was alleged to be payable once 
transfer of each property was passed to the buyer. KLD alleged that it was the effective 
cause of 99 sales and was entitled to R2 147 million in commission. It sued for 
payment of the commissions in June 2013. In a special plea, Empire Earth pleaded 
that, save for one sale after 2009, the registration dates were more than three years 
before the summons was served, and that the claims for commission had become 
prescribed. 

KLD replicated to the special plea, alleging that on 29 July 2011, Empire Earth’s then 
attorneys had written to KLD, acknowledging that it owed commissions in the sum of 
R2 105 960. According to KLD, that served to interrupt the running of prescription in 
terms of section 14 of the Prescription Act 68 of 1969, and the prescription period 
began to run afresh from the date of the letter. 

The parties agreed that a stated case would be put to the court. The question of law 
posed by KLD was whether our law should “recognise an exception to the without 
prejudice rule (otherwise known as settlement or negotiation privilege), to the effect 
that such inadmissibility rule is not applied where the only purpose for which reliance 
is placed on a communication otherwise covered by the rule is to prove an 
acknowledgment of liability interrupting prescription as contemplated in s 14 of the 
Prescription Act”. 

The High Court held that there was no such exception, but granted leave to appeal to 
the present Court. 
KLD took issue with the finding that there are no compelling reasons of public policy 
to limit the protection afforded by the without prejudice rule so as to recognise an 



exception to it for the purpose of interrupting prescription. That was the only issue on 
appeal. 
Held – The question for the Court to determine was whether there should be an 
exception to allow for admissions of liability, made without prejudice, where the debt 
would otherwise prescribe. 

Section 14 of the Prescription Act provides that the running of prescription shall be 
interrupted by an express or tacit acknowledgment of liability by the debtor. If the 
running of prescription is interrupted as contemplated in subsection (1), prescription 
shall commence to run afresh from the day on which the interruption takes place. 
Given that section 14 is intended to protect the rights of the creditor, the question was 
whether that protection falls away if the acknowledgment of debt is made without 
prejudice. The question required a consideration of the competing policy, which is that 
admissions made in the course of negotiating a settlement should not be admitted in 
proceedings between the creditor and the debtor. 

KLD’s case was that our law recognises that there are exceptions to the without 
prejudice rule. The Court held that the exception contended for was well-founded. 
Where acknowledgments of liability are made such that, by virtue of section 14 of the 
Prescription Act, they would interrupt the running of prescription, such 
acknowledgments should be admissible, even if made without prejudice during 
settlement negotiations, but solely for the purpose of interrupting prescription. The 
exception itself is not absolute and will depend on the facts of each matter. 

The appeal was thus upheld and the question in the stated case answered in favour 
of KLD. 

In a dissenting judgment, it was stated that the without prejudice rule should not be 
restricted to permit KLD to rely on the letter as an acknowledgment of liability 
interrupting prescription, on the ground that the recognition of the exception sought 
would contradict the public policy and contractual foundations of the without prejudice 
rule. 
 

 

Geldenhuys v Segage and others [2017] JOL 38391 (GP) 

Eviction order – Application for leave to appeal – Whether irregular step 

The applicant sought to have the first and second respondent's application for leave 
to appeal declared an irregular proceeding and set aside in terms of rule 30(1)(A). 

The first and second respondents had served an application for leave to appeal the 
eviction order which was granted against them. The eviction order had been granted 
after they had filed their notice of intention to oppose the eviction application, but did 
not file their opposing affidavits. 

The applicant subsequently served a notice of irregular proceedings in terms of rule 
30, giving the first and second respondents notice to remove the cause of complaint 
on the grounds that the application for leave to appeal constituted an irregular step 
within the meaning of rule 30 as the first and second respondents ought to have 
brought an application for rescission of judgment. Secondly, the first and second 



respondents had not taken any step to remove the irregular proceeding nor any further 
step as contemplated in terms of the rules of court. 

Held that the issue to be decided was whether the eviction granted against the 
respondents was final and appealable although granted in their absence. It was 
common cause that the respondents filed a notice of intention to oppose the eviction 
application, and therefore it could not be said that the judgment was granted against 
them without them being aware of the application. 

In considering an application for leave to appeal, the court of first instance has to 
consider whether there are reasonable prospects of success in the appeal. The 
present Court only needed to decide whether the eviction order was appealable, 
although granted in the absence of the respondent. 

A judgment granted in the absence of a party, can be set aside in terms of rule 
31(2)(b), 42(1) or common law. Under rule 31(2)(b), the applicant must show good 
cause why the judgment must be rescinded. Good cause or sufficient cause entails 
that the affected person must give a satisfactory and reasonable explanation for the 
default. Secondly he must show that he has a bona fide defence to the claim and that 
he is bona fide in opposing the action and not merely delaying the action. Rule 42(1) 
applies where the application was erroneously sought nor erroneously granted. That 
was not the case in this matter. Under common law the court has discretion to grant 
rescission of judgment where sufficient or good cause has been shown. By sufficient 
cause is meant the applicant must give an acceptable explanation of his default and 
this must coexists with evidence of reasonable prospects of success on the merits. 

In the present matter, the court below committed an irregularity in not specifying the 
date by which the respondents were to be evicted. Such irregularity rendered the 
matter not capable of being corrected through rescission but only through an appeal 
process. Consequently the eviction order was appealable. Therefore, the notice for 
application for leave to appeal filed by the respondents was not an irregular step. 

The application in terms of rule 30(1)(A) was dismissed with costs. 
 

Roelofse NO and others v Dimitra Futures (Pty) Limited [2017] JOL 38392 (GP) 

Particulars of claim – Leave to amend 

The third defendant raised an exception against the plaintiffs' particulars of claim, 
leading the plaintiffs to give notice of their intention to amend the particulars. The third 
defendant’s objection caused the plaintiffs to serve a notice in terms of rule 28(4) in 
which leave to amend the particulars in accordance with the notice was sought. 

The plaintiffs sought to hold the defendants liable for payment representing the extent 
of the defendants' unjust enrichment in an amount wrongfully paid to the first or second 
defendant by a company in respect of which the plaintiffs were now liquidators. For 
the plaintiffs to succeed with the relief sought against the defendants, they had to 
allege and prove receipt by the defendants of money (or goods) to which the company 
was entitled; absence of a valid causa for such payment; and enrichment of the 
defendants (at the expense of the company) by the receipt of the money (or goods). 
The plaintiffs' claim was for the lesser of the company's impoverishment or the 
defendants' alleged enrichment. 



Held that the absence of a valid causa constituted one of the facta probanda that the 
plaintiffs had to plead and establish. 

The rules of court exist in order to ensure fair play and good order in the conduct of 
litigation. Undue technicality is to be discouraged. The intended amended particulars 
of claim was far from perfect, but it the plaintiffs could do no better with the limited 
information to hand. The Court was of the view that the amendment should be allowed. 

The costs caused by the opposition thereto were ordered to be costs in the cause. 

RTS v TTS [2017] JOL 38763 (GJ) 

Rule 43 proceedings – Nature and scope of 

Rule 43 proceedings are aimed at securing interim relief in matrimonial actions. As a 
result of the interim nature, such applications must be expeditious and it is 
presupposed that any harm occasioned by a rule 43 order is short-lived and capable 
of being undone. 

In the present case, the residence of the minor children of the parties had been 
resolved. Nevertheless, the court recognised that the consideration of the adequacy 
of rule 43 proceedings to deal with maintenance and contributions to costs issues 
before the Court might have ramifications on parental responsibility, care and contact 
issues. The issues outstanding were two aspects of maintenance for the minor 
children; whether the applicant should receive any maintenance pending the outcome 
of the divorce and whether she was entitled to a contribution towards her costs. 

Held that despite the interim nature of rule 43 applications, the order granted in 
practice casts its shadow over, and may be determinative of, the ultimate outcome. 

The Court emphasised that brevity in the affidavits is important, while full disclosure is 
still required. 

The first question was whether the Children’s Act 38 of 2005 (“Children’s Act”) is an 
umbrella provision to which the uniform rules are subject. The Court found that the 
implementation of rule 43 and proceedings and decisions made under it, to the extent 
that it affects the rights of children, Must be informed by the requirements of the 
Children’s Act. 

The parties in this case accused each other of failing to disclose their full financial 
positions. The Court found that it was unable to give a just decision in this case without 
the disclosure of further financial information and documentation by both parties. In 
the order handed down by the Court, it detailed the affidavits and information to be 
furnished by the parties. 

 
Trinity Asset Management (Pty) Limited v Grindstone Investments 132 (Pty) 
Limited [2017] ZACC 32 

Applications for liquidation-Badenhorst principle - where there is a genuine dispute 
about a debt, an application for liquidation is inappropriate and should be dismissed 



Prescription — general rule — begins to run when debt arises — unless parties 
clearly stipulate otherwise-Prescription Act 68 of 1969 — section 12 — prescription 
generally not delayed when debt is “due and payable” only after demand. 

On 5 September 2017, the Constitutional Court handed down a judgment in an 
appeal against the judgment and order of the Supreme Court of Appeal (SCA) 
against Trinity Asset Management (Pty) Ltd (Trinity).  The SCA ruled that Trinity’s 
claim for repayment of a debt of some R4.55 million against Grindstone Investments 
132 (Pty) Ltd (Grindstone) was unenforceable because it had prescribed. 

The parties entered into a written loan agreement, effective from 1 September 2007, 
in terms of which Grindstone borrowed a capital amount of R3 050 000 (loan capital) 
from Trinity.  Clause 2.3 of the loan agreement provided that the loan capital was 
due and repayable to the applicant within 30 days from the date of delivery of 
Trinity’s written demand.  Trinity advanced the loan capital to Grindstone in three 
tranches during February 2008. 

There was an exchange of emails between Trinity and Grindstone during September 
2013 regarding the repayment of the advanced loan capital.  But Grindstone made 
no repayment.  Accordingly, on 9 December 2013, Trinity’s attorneys served a letter 
of demand by the Sheriff of the Court on Grindstone as contemplated in section 
345(1)(a)(i) of the Companies Act 61 of 1973 (Companies Act).  In terms of the letter, 
Trinity claimed payment of R4 613 310.52 within 21 days.  The attorneys for 
Grindstone responded to the letter on 23 December 2013, denying the debt. 

On 18 July 2014, Trinity launched an application in the High Court of South Africa, 
Western Cape Division, Cape Town (High Court), to provisionally liquidate 
Grindstone on the basis that Grindstone was unable to pay its debts as provided for 
in section 345 of the Companies Act.  Grindstone raised a number of defences 
including that Trinity’s claim against it for repayment of the debt had prescribed.  It 
contended that the amounts lent and advanced during February 2008 prescribed 
in 2011.  Grindstone made this contention on the basis of two principles, namely that 
(1) a debt repayable on demand is in law repayable immediately so that a formal 
demand is not necessary in order to complete the cause of action; and (2) a creditor 
cannot delay the commencement of prescription by failing to take a step, which is in 
its power, to recover the amount owed. 

Trinity challenged the prescription defence on three broad fronts, namely that (1) it 
was never the intention of the parties that the loans advanced during February 2008 
would become due and repayable immediately upon being advanced; (2) it was 
never the intention of the parties that prescription would start running on the dates 
the tranches were paid; and (3) Grindstone had not pleaded and proved both the 
date of inception and the date of completion of the period of prescription.  Trinity 
submitted accordingly that the prescription defence was not raised on bona fide and 
reasonable grounds. 

The High Court applied the principle in Badenhorst v Northern Construction 
Enterprises that, where there is a genuine dispute about a debt, an application for 
liquidation is inappropriate and should be dismissed.  The Court held that 
Grindstone’s defence of prescription was valid.  Accordingly, the High Court 
dismissed the application for provisional liquidation, but granted Trinity leave to 
appeal to the SCA. 



The SCA decided the matter by a majority of three judges to two.  The majority 
upheld the High Court’s judgment.  It noted that the parties had agreed on appeal 
that the central issue between them was whether the debt had prescribed.  It held 
that the debt was due the moment it was lent.  The wording of the parties’ contract 
did not change that.  The appeal was therefore dismissed. 

The minority’s view was that Grindstone failed to plead and prove the date when 
prescription started running.  It reasoned that the loan agreement contemplated that 
a demand was an essential requirement for Trinity’s cause of action.  The minority 
agreed with the general principle that where no time for repayment is stipulated in an 
agreement then the debt is due immediately.  But, here, the parties expressly agreed 
otherwise.  Accordingly, the minority concluded, prescription would “only begin to run 
from the date of demand”. 

In the Constitutional Court, Trinity submitted that the parties agreed that the 
determinative issue is prescription.  The main object of the law of extinctive 
prescription is to create legal certainty and finality.  Trinity further submitted that the 
Prescription Act provides that a debt is extinguished by prescription after the lapse of 
three years, and that prescription commences as soon as the debt is “due”.  Trinity 
agreed with the reasoning of the minority judgment in the SCA, as it respects the 
intention of the contracting parties and thereby honours the principle of freedom of 
contract and ultimately the right of access to court. 

Having been provisionally liquidated in other proceedings in the meantime, 
Grindstone indicated that it would not lodge written argument and would abide the 
decision of the Court.  At the request of the Court, Adv Nkosi-Thomas SC of the 
Johannesburg Society of Advocates filed written submissions and appeared as 
amicus curiae (friend of the court).  She supported the view that the appeal should 
be dismissed, with no costs order. 

The Court considered three primary questions: 

1. Whether the defence of prescription is properly before the Court; 
2. Whether the parties’ contract points to an intention to defer when the 

debt became due and thus to delay the onset of prescription; and 
3. Whether the applicant’s claim has prescribed. 

 

The majority judgment, written by Cameron J (Khampepe J, Madlanga J, Mhlantla J 
and Pretorius AJ concurring), finds that, on a holistic reading of the loan agreement, 
the parties did not intend to delay when the debt would become due or when 
prescription would begin to run.  The parties’ language in the contract did not signify 
an intention to delay.  The parties simply meant to allow Grindstone 30 days to repay 
the debt once Trinity had issued demand, not to postpone the due date of the debt to 
an indeterminate future date.  The debt thus became due, and prescription began to 
run, immediately on conclusion of the contract.  Grindstone therefore raised a valid 
prescription defence, and the appeal was dismissed. 

Concurring in part and dissenting in part, Froneman J held that the outcome should 
have been the same: the appeal must be dismissed, and the dismissal of the 
provisional liquidation application in the High Court should be confirmed. 



According to him, whether the Badenhorst principle also applies to purely legal 
issues that arise in provisional liquidation proceedings needed to be dealt with before 
the issue of prescription.  He found that the High Court judgment did apply the 
Badenhorst principle to a disputed legal issue, and an appeal against it could 
succeed only if its application of the principle was incorrect. 

Froneman J did not agree that the prescription issue is properly before the Court.  
But, if it were, he held that the reasons for rejecting the applicability of the 
Badenhorst principle to legal issues, even on undisputed facts, had to be articulated.  
He however agreed with the majority judgment regarding the interpretation of the 
contract and outcome of the prescription enquiry with additional reasons in which the 
majority concur. 

The minority judgment, by Mojapelo AJ (Mogoeng CJ, Nkabinde ADCJ, Jafta J and 
Zondo J concurring), held that Trinity’s claim had not prescribed.  It reasoned that a 
contractual debt becomes due as per the terms of that contract.  When no due date 
is specified, the debt is generally due immediately on conclusion of the contract.  
However, the parties may intend that the creditor be entitled to determine the time for 
performance and that the debt becomes due only when demand has been made as 
agreed.  Where there is such a clear and unequivocal intention, the demand is a 
condition precedent to claimability – a necessary part of the creditor’s cause of 
action – and prescription begins to run only from the demand.  Here, the parties 
intended for Trinity to be able to determine the time for performance by making 
demand.  It did so at the end of 2013, at which point prescription began to run.  
Prescription was then interrupted by the service of a summons claiming payment 
from Grindstone in November 2015. 

 
Mtokonya v Minister of Police [2017] ZACC 33 

Prescription-knowledge required by section 12(3) of Prescription Act-knowledge of 
legal conclusion or that creditor has a legal remedy not required by section 12(3)-
only knowledge of identity of debtor and facts giving rise to debt required 

On Tuesday 19 September 2017 at 10h00, the Constitutional Court handed down 
judgment in an application brought by Mr Sinethemba Mtokonya (the applicant) for 
leave to appeal against a judgment of the High Court of South Africa, Eastern Cape 
Local Division, Mthatha. The High Court had dismissed the applicant’s claim against 
the Minister of Police (the respondent) for unlawful arrest, detention and assault on 
the basis that it had prescribed.   
 
On 27 September 2010, the applicant was arrested by members of the South African 
Police Service (SAPS) at Engcobo in the Eastern Cape.  He was detained for five days 
and was not taken to court during that period despite the fact that the law required that 
he be taken to court within 48 hours of his arrest.  The applicant, who is illiterate and 
lives in a rural area, did not institute proceedings to recover damages from the 
respondent until September 2013.  By then, more than three years had elapsed from 
the date of the applicant’s release from detention.  The respondent accordingly 
entered a special plea that the applicant’s claim had prescribed.  In response, the 
applicant contended that he had not known that the conduct of the police was wrongful 
until July 2013 when his neighbour (who happened to be an attorney) told him he had 
a cause of action.  For that reason, prescription only started running at that time.   



 
The dispute between the parties was, therefore, whether the prescription period should 
be calculated from the date of the applicant’s release from detention or from July 2013 
when the applicant realized he had a cause of action—that is, from the date the debt 
accrued or the date the applicant became aware the debt existed.  The central issue 
is whether a claimant is required to have knowledge that a respondent’s conduct was 
wrongful and gave rise to a debt before prescription can start running.   
 
By way of an agreed statement the parties agreed upon the relevant facts, the nature 
of dispute and what the High Court was asked to decide. On the basis of the agreed 
statement, the High Court rejected the applicant’s contention and held that knowledge 
that the conduct of the other party was wrongful was not a requirement before 
prescription could start running.  It held that prescription had started running after the 
applicant’s release from detention and, as the period of three years from that date had 
elapsed by the time the applicant served summons on the respondent, his claim had 
prescribed.   
 
In a majority judgment by Zondo J, in which Cameron J, Froneman J, Khampepe J, 
Madlanga J, Mhlantla J and Pretorius AJ concurred, this Court upheld the High Court’s 
decision that a claimant need not know that the respondent’s conduct is wrongful 
before prescription starts to run.  This is because whether or not someone’s conduct 
is wrongful is a conclusion of law and not fact. Moreover, section 12(3) of the 
Prescription Act 68 of 1969 merely requires a claimant to have knowledge of the 
identity of the other party (debtor) and the facts giving rise to the debt before 
prescription can start running.  Section 12(3) does not refer to knowledge of any legal 
conclusions. 
 
Zondo J pointed out that the matter could not be decided on the bases that the 
applicant did not know that the Minister was a co-debtor or that he had no knowledge 
of the existence of the debt because both of those points were not in issue between 
the parties.  Therefore, they fell outside the stated case agreed to between the parties.  
As a general rule, a court is only entitled to adjudicate a dispute on the basis of the 
issues between the parties.  Therefore, the Court granted the applicant leave to appeal 
but dismissed the applicant’s appeal and made no order as to costs. 
 
The minority judgment, by Jafta J, (Nkabinde ADCJ and Mojapelo AJ concurring), 
interpreted the legal questions arising from the special case more broadly than the 
majority judgment.  It held that the case need not be decided on issues narrowly 
contained in the agreed statement. The question was, generally speaking, whether the 
applicant’s claim had prescribed. There was nothing in the agreed statement that 
suggested that the applicant knew that he had a cause of action, or that the respondent 
could be vicariously liable for the conduct of the SAPS members.  Moreover, 
section 12(3) of the Prescription Act should not be interpreted as allowing prescription 
to commence if a claimant, like here, was not aware of the existence of the debt.  Doing 
so would deny uneducated or impoverished members of society the protection of the 
Constitution.  The minority judgment concluded that the applicant’s claim had not 
prescribed.  As a result, the minority judgment would have upheld the applicant’s 
appeal, set aside the High Court’s order and replaced it with an order dismissing the 
Minister’s special plea. 
 



Limpopo Legal Solutions and Another v Eskom Holdings Soc Limited [2017] 
ZACC 34 

Costs — general rule in constitutional litigation — exceptional circumstances — 
abuse of process 

Constitutional litigation — leave to appeal — High Court not applying Biowatch — 
application nevertheless manifestly inappropriate — punitive costs order in High 
Court warranted 

Appeal- Constitutional litigation — leave to appeal — High Court not 
applying Biowatch — application nevertheless manifestly inappropriate — punitive 
costs order in High Court warranted 

The Constitutional Court gave judgment in a direct appeal against a punitive costs 
order granted by the High Court of South Africa, Limpopo Division, Polokwane (High 
Court), against Limpopo Legal Solutions (LLS), a non-governmental organisation 
operating in the field of human rights. 
 

On 29 May 2016 Eskom Holdings Soc Limited (Eskom) was informed that there was 
a loose electricity cable in Section C, Malamulele.  On 30 May 2016 Eskom deployed 
a team of workers to the site.  But the applicants nevertheless sought an interim 
order from the High Court calling on Eskom to show cause why a final order should 
not be granted directing it to dispatch a team to repair or replace the electricity cable. 

An employee from Eskom informed LLS’s lawyer that Eskom was addressing the 
complaint and urged him not to continue with the application.  Before the application 
was heard, the employee called the lawyer and sent him an email as well as 
WhatsApp messages with photographs of the workers attending to the cable. 

LLS nonetheless launched the application.  On 31 May 2016 the High Court granted 
an interim order against Eskom, which was not represented in court.  Eskom later 
appeared to oppose the order, seeking its dismissal with costs on a punitive scale 
(attorney and client) against LLS.  (The second applicant, Mr Meshack Masingi, was 
to be excluded from any costs order.)  Eskom maintained that the applicants misled 
the High Court by failing to disclose that Eskom was repairing the electricity cable at 
the time the proceedings were instituted and argued that it had already discharged 
its duty to ensure the residents’ safety by that time.  The High Court agreed that LLS 
had deliberately withheld information from it that would have led to the dismissal of 
the application.  The High Court accordingly discharged the interim order, dismissed 
the application, and ordered LLS to pay costs on the punitive scale. 

 

In this Court, the applicants sought leave to appeal directly against the costs order.  
They submitted that the low-hanging electrical cable had been unsafe and that 
Eskom had a duty under section 7(2) of the Constitution to protect the right to a safe 
environment enshrined in section 24.  Eskom contended that there was no 
constitutional issue and that the costs order was in any event justified.  It argued that 
the High Court exercised its discretion to award costs judicially. 

This Court held that the High Court exercised its discretion judicially when it granted 
Eskom costs on the punitive scale as between attorney and client.  It applied the 



Biowatch principle that a court will not award costs against unsuccessful litigants 
against state parties in a case of genuine constitutional import, pointing out that the 
principle does not immunise all unsuccessful litigants from adverse costs orders: the 
important question is whether the litigation was conducted in good faith or designed 
to annoy or embarrass an opponent. 

This Court considered that the conduct of the advocate for LLS was sufficiently 
egregious as to take LLS outside the protection of Biowatch.  Launching and 
pursuing the litigation was vexatious, frivolous, and manifestly inappropriate.  The 
High Court was therefore justified in awarding a costs order against LLS.  In addition, 
the High Court was justified in granting a punitive costs order because LLS misled it 
by launching an urgent application seeking relief for a problem that its advocate 
knew was right then being fixed.  Eskom was severely prejudiced, and its expenses 
should be minimised by an order on the punitive attorney and client scale. 

Although this conduct warranted the punitive costs order in the High Court, the 
application to this Court was not frivolous, vexatious, or manifestly inappropriate.  As 
such, this Court made no order as to costs in this Court. 

The application for leave to appeal was therefore refused. 

Matjhabeng Local Municipality v Eskom Holdings Limited and 
Others; Shadrack Shivumba Homu Mkhonto and Others v Compensation 
Solutions (Pty) Limited [2017] ZACC 35 

Contempt of court — requisites for contempt — standard of proof in civil and criminal 
contempt proceedings — appropriateness of summary procedure in contempt 
proceedings — non-joinder —duty to comply with court orders. 

 
The Constitutional Court handed down judgment in two consolidated applications for 
leave to appeal against decisions of the High Court of South Africa, Free State 
Division, Bloemfontein (Free State High Court), and the Supreme Court of Appeal 
(SCA).  Both cases concern the procedural and substantive requirements for contempt 
of court proceedings. 
 
In Matjhabeng Local Municipality v Eskom Holdings Limited (Matjhabeng) a Municipal 
Manager, Mr Lepheana, was held in contempt of court by the Free State High Court 
following summary proceedings.  In Shadrack Shivumba Homu Mkhonto v 
Compensation Solutions (Pty) Limited (Mkhonto), the former Commissioner of the 
Compensation Fund was held in contempt of court by the SCA, which overturned a 
decision of the High Court of South Africa, Gauteng Division, Pretoria (Pretoria High 
Court). 
 
The dispute in Matjhabeng involves a settlement agreement between the Matjhabeng 
Local Municipality (Municipality) and Eskom Holdings Limited (Eskom) regarding 
overdue electricity bills.  A court order was issued to regulate the monthly payments 
by the Municipality to settle the arrears.  Because of non-compliance, a second order 
was issued.  In terms of the second order, certain obligations were imposed on the 
Municipality and on Mr Lepheana as Municipal Manager.  A third order was 
subsequently granted, including a rule nisi calling upon Mr Lepheana, in his official 
capacity, to file a report justifying non-compliance with the second order. 
 



Mr Lepheana filed an explanatory affidavit detailing various attempts to settle the 
dispute.  He appeared before the Free State High Court and was cross-examined 
under oath.  The Court held that his non-compliance was wilful and mala fide (in bad 
faith).  He was held in contempt of court and sentenced to six months’ committal, which 
was suspended on condition of compliance with the order.  Mr Lepheana 
unsuccessfully sought leave to appeal in the Free State High Court and the SCA. 
 
Before this Court, the Municipality sought leave to appeal and argued that the process 
followed in the Free State High Court violated precepts of fairness and justice and that 
Mr Lepheana’s conduct did not meet the requisites for contempt of court.  Eskom 
opposed the application. 
 
In a unanimous judgment penned by Nkabinde ADCJ, this Court held that the first 
three requisites of contempt of court were present in relation to Mr Lepheana: the 
existence of an order, notice of that order, and non-compliance with that order.  
However, the final requisite, wilful and mala fide non-compliance, was not present.  
Where public officials are cited for contempt in their personal capacities, the officials 
themselves, rather than the institutional structures for which they are responsible, must 
have wilfully or maliciously failed to comply with an order.  Moreover, this Court found 
that the Free State High Court seemed not to have considered the explanatory affidavit 
by the Municipality, which addressed the issues raised in the rule nisi.  The various 
attempts by the Municipal Manager and other personnel of the Municipality to settle 
the dispute were not considered, and, accordingly, Mr Lepheana’s wilfulness and mala 
fides had not been made out. 
 
This Court also held that, by convicting Mr Lepheana and imposing a suspended 
imprisonment term after he was cross-examined without leading evidence, the Free 
State High Court denied him procedural fairness in terms of section 35(3) of the 
Constitution.  This constituted arbitrary deprivation of the right to freedom and security 
of the person in terms of section 12(1)(a) of the Constitution.  This Court accordingly 
set aside the decision of the Free State High Court. 
 
In the matter of Mkhonto, Compensation Solutions (Pty) Limited (CompSol) initially 
sought declaratory orders and a mandamus against the Compensation Commissioner, 
the Director-General: Department of Labour and the Minister of Labour.  Mr Mkhonto 
was the Commissioner at that time.  The Pretoria High Court, following unsuccessful 
efforts by CompSol to obtain the outstanding payments in respect of medical accounts 
submitted to the Commissioner, granted an order by agreement (first Mkhonto order).  
In that order, the Commissioner was specifically directed to process medical accounts 
submitted to him within a reasonable time from the date of submission and within 75 
days in respect of the accepted medical claims. 
 
The Commissioner failed to comply.  Following three action proceedings for separate 
claims, CompSol launched two successive contempt proceedings against the 
Commissioner.  Both proceedings were settled upon the Commissioner’s undertaking 
to pay the amounts due.  CompSol would later institute another application in the 
Pretoria High Court seeking orders that Mr Mkhonto was in contempt of the first 
Mkhonto order.  In a subsequent order by agreement (second Mkhonto order), 
CompSol and the Commissioner were directed to meet and, among others things, 
prepare a joint report relating to items in the agreement. 



 
The Pretoria High Court later dismissed the contempt applications by CompSol 
because payment of the outstanding claims was made before the hearing.  The Court 
held that the prior order was not enforceable by civil contempt proceedings. 
 
CompSol was granted leave to appeal by the SCA, which overturned the 
Pretoria High Court’s decision and declared Mr Mkhonto in contempt of the first 
Mkhonto order.  It further held that Mr Mkhonto failed to prove reasonable doubt of his 
wilfulness and mala fides.  Mr Mkhonto was therefore held in contempt and was 
committed to three months’ imprisonment, which was conditionally suspended for five 
years on condition that he not be convicted of contempt within that period. 
 
Mr Mkhonto and the Commissioner applied for leave to appeal to this Court.  They 
submitted that all the monetary claims owed to CompSol had been resolved and that 
Mr Mkhonto was no longer the Commissioner and was thus unable to comply with the 
terms of the order as it contravened the claims process as prescribed in the 
Compensation for Occupational Injuries and Diseases Act (COIDA).  They argued that 
the undisputed facts showed that there was no wilful or mala fide non-compliance with 
the orders and that committal was neither competent nor appropriate.  CompSol 
opposed the application and submitted that the contempt requisites were established. 
 
This Court held that the first three contempt requisites were present in relation to Mr 
Mkhonto.  However, as in Matjhabeng, the final requisite, wilful and mala fide non-
compliance, was not present.  The evidence presented to the SCA explained that the 
reason for the failure to pay was logistical problems at the Compensation Fund.  This 
Court found that the averments made in an explanatory affidavit, provided by an 
employee of the Commissioner, were telling and should have been investigated by the 
SCA before it held Mr Mkhonto in contempt and committed him to prison. 
 
Common to both cases was the question of the requisite standard of proof.  This Court 
held that that the criminal standard of proof – beyond a reasonable doubt – is required 
where the remedy sought may potentially impact rights under sections 12 and 35 of 
the Constitution.  It further held that there are other contempt remedies, such as 
declaratory relief, mandamus, or a structural interdict, that do not have the 
consequence of depriving an individual of his or her right to freedom and security of 
the person.  The Court held that in such instances, the civil standard of proof – a 
balance of probabilities – applies.  In both matters, the fourth requisite, wilfulness and 
mala fides, was not proved beyond a reasonable doubt and committal was therefore 
not appropriate. 
 
A further issue common to both matters was that of non-joinder.  Both Messrs 
Lepheana and Mkhonto were convicted and sentenced without being joined as parties 
to the proceedings.  This Court held that no court can make findings adverse to a 
party’s interests without that party first being named in proceedings before the court.  
This is necessary to allow affected individuals to prepare themselves in the knowledge 
that there are potential personal consequences, including committal, for non-
compliance. Non-joinder was not appropriate and both Messrs Lepheana and 
Mkhonto should have been cited in their personal capacities, not just their official 
capacities. 
 



On costs, this Court said that, although the applicants in both matters succeeded, the 
manner in which they discharged their obligations under the various orders left much 
to be desired.  This Court’s displeasure was marked by depriving them of their costs 
in this Court despite their success. 
 
Ultimately, this Court upheld the appeals in both matters and set aside the orders 
holding Messrs Lepheana and Mkhonto in contempt. 

Chemfit Fine Chemicals (Pty) Ltd t.a SA Premix v Maake and Others 
(5772/2016) [2017] ZALMPPHC 27 (1 September 2017) 

Companies Act – directors- to pay damages-section 218(2) of the Act-for 
contravening provisions of the Act-trading under “insolvent circumstances”-directors  
despite being in financial distress, went on to seek to increase its already strained 
liquidity  

Joinder-a non-joinder-two parties not joined-both Mike’s Chicken (Pty) Ltd and its 
appointed Business Rescue Practitioner/s. Second, is the late filing of applicant’s 
Replying Affidavit and non-condonation. 

Business rescue- Section 141(2)(c)(ii) of the 2008 Companies’ Act which provides 
that:- If  at anytime during business rescue proceedings, the practitioner 
concludes that- there is evidence, in the dealings of the company before the 
business rescue proceedings began, of “-(ii) “ reckless trading, fraud or other 
contravention of any law relating to the company, the practitioner must-(aa) “ forward 
the evidence to the appropriate authority for further investigation and possible 
prosecution…”- all what is required to do is to refer such evidence of impropriety to 
the relevant authorities for further investigation and where appropriate, for 
prosecution. 

Business rescue-joinder in dispute- BRP other than the statutory obligations referred 
to, does not acquire corresponding legal interest in the outcome of a lis between the 
directors and the company’s creditors. There is in this instance no relief sought 
against either Mike’s Chicken or the BRP appointed for it. 

DISCUSSION/JUDGMENT 

The alternative claim, which is now the heartbeat of the Applicant’s claim, seeks 
relief mainly that the Respondents be ordered to pay to the Applicant, damages 
pursuant to the provisions of Section 218(2) of the Act, in the amount of R3 126 334-
41 jointly and severally, the one paying, the others absolved, interest at the rate of 
10.25% per annum a tempore morae to date of final payment, and costs of suit on a 
punitive scale. 

The Application is opposed on a variety of grounds including certain points in limine, 
which I shall consider in detail herein. 

The provisions of Section 218(2) of the Act read as follows:- 

Section 218(2): 
“ Any person who contravenes any provision of this Act is liable to any other person 
for any loss or damage suffered by that person as a result of that contravention .” 



1.6. I shall revert to the language employed in subsection 2 of Section 218 and its 
interpretation later in my judgment. 

 The Applicant is a business entity that conducts trading as, inter alia, a supplier of 
medicated and nutritional feed additives. The Respondents are alleged to be 
individual directors of a certain business entity known as Mike’s Chicken, also 
registered as a trading company under the company laws of the land. 

(Registration number: 1982/006172/07). This company according to its profile data 
(“IPC”) was incorporated on 29 June 1982. Mike’s Chicken is involved in poultry 
Farming Operation in Plot 129 Doornbuilt, Polokwane, Limpopo Province. 

Mike’s Chicken, on 04 July 2016, was placed under business rescue under the 
supervision of Messrs Pieter Hendrik Strydom and Thomas George Nell. 

Mike’s Chicken, which as I have already shown, is an autonomous business legal 
entity, with its own separateness, applied for credit facilities from the Applicant on 

09 MAY 2014, the credit limit thereof being an amount of R1.5 million payable thirty 
(30) days after the date of invoice or statement. The material terms and conditions 
thereof are contained in Annexure “FA5” to the founding affidavit (“FA”). 

[5]. From the face of this document, (credit application form) it appears that Messrs. 
Michael John Nunes and Christiaan Jacobus Albertus Kirsten, the latter having 
resigned on 29 March 2016, were then the shareholders or members of Mike’s 
Chicken and also the parties who themselves applied on its behalf for the credit 
facilities. 

I add to state, though orbiter that the present directors were, by the time the credit 
facility was applied for also already the directors of Mike’s Chicken. 

[6]. Mike’s Chicken again on 12 November 2014 sought an increase of their credit 
facility to R4 million on the usual terms and conditions as the previous credit facility. 
Its indebtedness then escalated to an amount of R3 126 334-41 as reflected in 
Annexure “FA7”, being a computer spread-sheet of the capital debt due owing and 
payable by Mike’s Chicken. 

From October 2015 and despite compliance with its contractual obligations, the 
Applicant experienced difficulties with Mike’s Chicken for its inability to honour 
payments of the rendered invoices. As matters stood, Mike’s Chicken was and as 
October 2015 trading under insolvent circumstances in that it was allegedly unable to 
settle its debts as and when they became due and payable. 

[7]. The reality of the status of its illiquidity became even more apparent when on 27 
March 2016, in a compromise letter to the Applicant, Mike’s Chicken offered to settle 
the capital debt due by it on R50 000-00 weekly installments  effective from 04 April 
2016, the objective being to wipe out the debt by the end of May 2016. 

[8]. Against the foregoing backdrop, it is common cause that Mike’s Chicken has 
been placed under supervision on 04 July 2016. On 18 July 2016 at the first meeting 
of creditors in the business rescue proceedings, Mr Nell, one of the appointed 
business rescue practitioners, addressed the creditors with regard to the contents of 
a letter dated 04 July 2016 ( Annexure “FA9”) written by the Third Respondent. The 
contents of Annexure “FA9” referred to, project a picture that Mike’s Chicken’s 
trading solvency has been compromised due to an ever increasing debt 



accumulation. From this document, it appears that Mike’s Chicken has been in a 
financial distress since 2014. 

The aforegoing observation stems from the resolution of the board of directors of 
Mike’s Chicken dated 30 June 2016 in support of a call to have it placed under 
Voluntary Business Rescue as defined in Section 129 of the Act. (Annexure “FA4”). 
That was when Messrs. Strydom and Nell were appointed as its Business Rescue 
Practitioners (“practitioners”). It was contended by the Applicant that it was never 
advised by Mike’s Chicken of its “financial distress” as it was obliged to disclose in 
clause 13 of its credit facility application. 

The Applicant contended further that had it known of Mike’s Chicken’s “financial 
distress” prior to its extension of application for a credit facility, it would not have 
granted its extension in the circumstances. 

The Applicant further submitted that in the premises it has incurred damages in the 
amount of R3 126 334-41 claimed in the notice of motion, being the amount said to 
be owing, due and payable by Mike’s Chicken. 

It is the aforegoing contention that triggered opposition by the Respondents of this 
claim. The Respondent’s bone of contention primarily rests on two pillars, First, and 
raised as a point in limine, was that of a non-joinder of both Mike’s Chicken (Pty) 
Ltd, and its appointed Business Rescue Practitioner/s. Second, is the late filing of 
applicant’s Replying Affidavit and non-condonation. 

[13]. The crisp issue therefore is whether the technical preliminary legal point of non-
joinder raised in the present application is fatal to the proceedings, and thus leads to 
dismissal thereof. 

[14]. The importance of the non-joinder  of Mike’s Chicken in the present application 
as contended for by the Respondents allegedly finds force or application within the 
ambit of the provisions of Section 141(2)(c)(ii) of the 2008 Companies’ Act which 
provides that:- 

Section 141(2)(c): 
(1)…………………. 

(2) “ If  at anytime during business rescue proceedings, the practitioner 
concludes that- 

(c)  “ there is evidence, in the dealings of the company before the business rescue 
proceedings began, of “- 

(ii) “ reckless trading, fraud or other contravention of any law relating to the company, 
the practitioner must- 

(aa) “ forward the evidence to the appropriate authority for further investigation and 
possible prosecution…” 

[15]. A closer scrutiny of the provisions, which mainly govern investigations of affairs 
of a company, seems to me that it merely enjoins the business rescue practitioner to 
“forward the evidence” if any of alleged reckless trading, fraud or other contravention 
of any law for further investigation and possible prosecution.  

[16]. The obligations as set out in Section 141(2) of the Act take root once a 
business rescue practitioner has been appointed to assume full management control 



of the company in substitution for its board of directors and pre-existing 
management. 

Should he/she  in the course of the performance of his/her duties and the powers set 
apart in the Act, find any evidence in the dealings of the company prior to the 
business rescue proceedings commenced, in the manner contemplated in Section 
141(2)( c)(ii) (aa), all what is required to do is to refer such evidence of impropriety to 
the relevant authorities for further investigation and where appropriate, for 
prosecution.  

[17]. These statutory powers as conferred by Section140 on the practitioner, raises 
the question whether a business rescue practitioner (“BRP”) render him/her a 
necessary party with direct and substantial interest in the pending litigation involving 
the directors/ shareholders of the company vis-à-vis third party creditors. The 
answers to this question should in my view be in the negative. The BRP other than 
the statutory obligations referred to, does not acquire corresponding legal interest in 
the outcome of a lis between the directors and the company’s creditors. There is in 
this instance no relief sought against either Mike’s Chicken or the BRP appointed for 
it.  

[18]. On 30 June 2016, the directors of Mike’s Chicken resolved to commence 
business rescue proceedings as contemplated in Section 129 of the Act. Pursuant 
thereto, on 04 July 2016, a written notice to “all affected persons” was issued, 
notifying them of the placement of the company under supervision occasioned by 
business rescue proceedings. 

[19]. The legal consequences and effect of such business rescue proceedings 
having been initiated, in essence placed a general moratorium on legal proceedings 
against Mike’s Chicken, regard being had to the stipulations in Section 133(1) of the 
Act which provides that:- 

Section 133(1): 
“ During business rescue proceedings, no legal proceedings, including enforcement 
action, against the company, or in relation to any property belonging to the company, 
or lawfully in its possession, may be commenced or proceeded with in any forum 
except … 

(a)……………. 

(b) “with the leave of court and in accordance with any terms the court considers 
suitable”… 

(c)…………….. 

(d)…………….. 

(e)…………….. 

[20]. With the legal bar in the form of the moratorium introduced by Section 133(1)(a) 
–(e), it follows that it would have been ludicrous if not absurd for the Applicants to 
have joined Mike’s Chicken in the application, as the business rescue application 
was already in existence prior to the launching of the application. To do so would 
have been to engage in a costly and protracted legal exercise, seeking, for instance, 
the written consent of the BRP, leave of court, set-off if necessary, and related 
exceptions so as to cite the company as a co-respondent in the proceedings. 



[21]. The crisp issue for inquiry in this application really is whether the Respondents 

 “contravene” any provision/s of the Act and if so, is he/she liable to any other person 
for any loss or damage suffered by the aggrieved party for the infringement. This is 
what to my mind personal liability of the company directors is all about. 

It is this alleged “contravention” that one must consider whether is it Mike’s Chicken 
as a separate juristic person or the natural personae iuris which are organs of control 
and management of the company that are civilly liable to the Applicant. 

The answer in my view, should be in the positive, that, it is the latter who should 
incur personal liability. This is particularly so that Section 133(1)(a)-(e ) constrains 
the Applicants to proceed against Mike’s chicken (under supervision) as a joined 
party in the matter. 

In consequence, I find that because there is no lis between the Applicant and Mike’s 
chicken which, in any event there is no evidence of reckless trading or fraud 
perpetrated by it, and  further that no relief is thus sought against it, the issue of non-
joinder falls away. 

[22]. The next consideration in order to impute the alleged “contravention” of any 
provision 

against the Respondents, is the nature of the contravention within the ambit of 
Section 218(2) of the Act. 

[23]. The new Companies Act ( Act 71 of 2008) introduced a few statutory 
prohibitions and otherwise offensive conduct by either the Company or its constituent 
members or directors. A classic example are the provisions of Section 22(1) (a) and 
(b) which provides that:- 

Section 22(1):- 
“ A company must not- 

(a)  carry on its business recklessly, with gross negligence, with intent to defraud any 
person or for any fraudulent purpose, or 

(b)  trade under insolvent circumstances” 

[24] On a semblance of the facts in this application and taking into account the 
trading history by the company (Mike’s chicken “under supervision”) it follows that 
the directors on its behalf or its agents, have since approximately May 2014 been 
trading under “insolvent circumstances”. That, notwithstanding, the directors on or 
about 12 November 2014, despite being in financial distress, went on to seek to 
increase its already strained liquidity by borrowing against their credit facility an 
amount of R4 million, which swelled their indebtedness to the Applicant. 

In doing so, needless to say, the company did so through its directors who in dealing 
with a third party (Applicant) did so as its agents, for a company cannot act on its 
own unassisted by its agents.  

[25]. It is contraventions of these or other nature that invariably attracts personal 
liability of the directors within the meaning and purport of Section 218(2) and 
ancillary provisions. 



[26]. It was submitted on behalf of the Respondents that the Applicants failed to 
prove that it has suffered any damage for purposes of Section 218(2). This view is 
based on the submission that damage can only mean any amount not recovered 
from Mike’s chicken after termination of the Business Rescue, and that this could 
purely be a matter of conjucture.  Although this submission may at face value sound 
valid, I am of the view that for present purposes it is misguided, for the reasons that 
will follow. 

[27]. Clearly, the Respondents as directors of Mike’s chicken, are indebted to the 
Applicant in the amount claimed in the application and as per credit facility which is 
due and payable as a principal capital debt. It was not Mike’s chicken, a juristic 
person autonomous in its legal status, that contravene the provisions of the Act by 
trading in “insolvent circumstances” projected by the Applicant, but squarely its 
directors. 

  

C. GENERAL LEGAL PROVISIONS CREATING LIABILITY 

  

[28]. I have already intimated [para: 23] that the new Companies Act introduced a 
few measures imputing general or personal liability of either the company per se or 
its directors. I propose to refer briefly to each relevant provision to illustrate the point 
and deal with the legal implications thereof. 

28.1. Section 22(1) prohibits a company  to carry out its business recklessly, with 
gross negligence, with intent to defraud any person or for fraudulent purpose. A 
company is also forbidden to trade under insolvent circumstances.[4] 
28.2. In addition, Section 77 creates liability of the director/s relevant to the  common 
law principles relating to breach of fiduciary duties. The liability is for 
any loss, damage or costs sustained by the company. In this regard the liability of 
the directors arises in the event of an infringement of the common law principles 
founded in a breach of fiduciary obligations as a result of which the company(the 
victim) incurs “any loss, damages or costs” (own emphasis). In this context Section 
77 (2) and 77 (3) provides :- 

Section 77(2): 
“A director of a company may be held liable- 

(a)  in accordance with the principles of the common law relating to breach 

of a fiduciary duty, for any loss, damages or costs sustained by a company as a 
consequence of any breach by the director of a duty contemplated in Section 75, 
76(2) or 76(3)(a) or (b) ….” Section 77(b) which is similar to Section 77(a), however, 
creates liability based on delict. 

Section 77(3): 
A director of a company is liable for any loss, damages or costs sustained by the 
company as a direct or indirect consequence of the director having:- 

(a)……………………………. 



(b) acquiesced in the carrying on of the company’s business  despite knowing that it 
was being conducted in a manner prohibited by Section 22(1).” 

28.3. In it, Section 77(1) to 77(10) broadly viewed, imposes far reaching liabilities for 
“contravention” of the Act on the directors of a company, who clearly act on its behalf 
as its functionaries or organs of the company. Section 77(3)(a) in addition, strictly 
speaking, places liability on a director/s who acted in the name of the company, 
signed anything on behalf of the company or purported to bind the company, despite 
knowing that the director lacked authority to do so. Here the rules of agency find 
application. 

28.4. Section 214(1)-214(3) also imposes liability on a “party” (which includes a 
director) for falsification of any accounting records, reckless and non-compliance. Of 
cardinal importance are the provisions of Section 214(1)(c) which states:- 

Section 214 (1)(c): 
“A person is guilty of an offence if the person – 

(c). “was knowingly a party to – 

(i). “conduct prohibited by Section 22(1)”….. These provisions are in my opinion wide 
enough to impose liability to any party, including a director of a company, who 
“contravenes” any provision of the Act. In this instance conduct prohibited by Section 
22(1), without derogating  the provisions of other prohibitions within the four corners 
of the Act, covers “trading under insolvent circumstances” which gives rise to either 
personal liability and/or criminal sanctions regard being had to the general provisions 
of Section 214 of the Act. 

28.5. Furthermore, Regulation 123(5) of the regulations promulgated under the Act 
(Regulations of 2011) provides: 

“ A company whose board is required in terms of Section 129(7) to deliver a notice to 
affected persons advising that it has not resolved to commence business rescue 
proceedings, must either – 

(a). deliver a notice in Form CoR 123.3 to each affected person in accordance with 
regulation 7, or 

(b). inform each affected person of the availability of a copy of the 

Notice, in the manner contemplated in Section 6(11)(b) (ii) and regulation 6”. The 
notice referred to in the regulation is one of a decision by the direction not to begin 
Business Rescue. 

It follows that failure to issue the notice in the manner stated and the directors, 
contrary to the required notice, voluntarily places itself under business rescue and 
supervision as the Respondents did on 04 July 2016, this conduct if I am correct, 
clearly offends against the provisions not only of Section 214(c) (i), but also in 
particular, regulations under the Act. 

[29]. Instrinsically connected to these offences, is the general civil liability created by 
the 

Provisions of Section 218(2) which imposes liability once, again, to “any person” who 
“contravenes” any provisions of the Act. The nature of liability is one for “any loss or 
damage” suffered by the aggrieved party arising from the contravention.[5] 



[30]. Properly interpreted, the civil liability made available under Section 218(2) 
brings 

about liability sui generis against  “any person” encompassing the directors, 
shareholders and any creditor to file a suit against any person who “contravenes” 
any provision of the Act for any loss or damage incurred on account of the 
contravention . The word “contravene/s” though not defined, and when used 
juridically, implies violation or conduct repugnant to any provision under the Act and 
the regulations made thereunder. Similarly, it may even attract liability for any 
conduct that omits by commission or non-compliance with a provision of the Act or 
the regulation. Such liability ensues as a result of any contravention, and therefore 
such ordinary common law requirements for liability as fault or wrongfulness are 
dispensed with. 

[31]. As to whether in matters like this there has been sufficiency of 
causality, Nugent JA  stated as follows in Minister of Safety and Security v Van 
Duivenboden[6] 
“A Plaintiff is not required to establish the causal link with certainty, but only to 
establish that the wrongful conduct was probably a cause of the loss, which calls 
for a sensible retrospective analysis of what would probably have occurred, based 
upon the evidence and what can be expected to occur in the ordinary course of 
human affairs rather than an exercise in metaphysis” (own emphasis). 

[32]. Given the afore stated passage, it cannot reasonably be expected of the 
applicant or a plaintiff to formulate a specific contravention and in turn causally link it 
meticulously with exactitude the “loss or damage” actually suffered. It would be 
sufficient in my view, if the applicant could establish that a “loss or damage” has 
been sustained “ as a result of that contravention” contemplated in Section 218(2). 

[33]. To put cusion of Section 218(2), Section 218(3) goes on to provide:- 

Section 218(3): 
“The provisions of this section do not affect the right to any remedy that a person 
may otherwise have. (own underlining) 

Any remedy would, to my mind, include a claim in torts for civil damages if 
established by the evidence and on a balance of probabilities. 

[34]. In general to found personal liability of a director it is necessary that “any 
contravention” of the provisions of the Act must have been present. 

[35]. I find refuge also from the dictum of Du Plessis AJ in Rabinowitz v Van 
Graan and Others[7] at Paragraph 21 where the Learned Acting Judge stated:- 

“….. Bearing in mind that the Act specifically contemplates that the business and 
affairs of a company are to be managed by or under the direction of its board, 
(Section 66(1)) it is hard to conceive of any basis upon which the legislature intended 
to prevent a company from acting in the manner provided for in section 22, but did 
not intend to prevent the directors responsible for the management of the company 
from acting in that manner. The court went on to state in paragraph 22 that: 

“ I agree with these submissions and find that a third party can hold a director 
personally liable in terms of the Act for acquiescing in or knowing about conduct that 
falls within the ambit of section 22 thereof.” 



I fully subscribe to the sentiment echoed by the Learned Acting Judge in this regard. 

[36]. A further view I take, considerable reliance being based on instructive authority 
is 

that even if the Applicant did not specifically plead in its founding affidavit its claim on 
other provisions except Section 218(2) to found liability for alleged loss or damage 
incurred as a result of contravention of any provision of the Act, it is apparent on a 
holistic reading of its papers, that sufficient facts that show contravention of sections 
22, 77(3)(b), 214 and 218(2) of the Act were alleged and established that constituted 
contravention of any of those provisions. 

Any conduct that contravenes a provision of the Act, catapults any person, including 
the directors to personal liability. 

[37]. The aforegoing proposition finds support from the extract of the judgment of 

O’ Regan J in Bato Star Fishing (Pty) Ltd v Minister of Environmental 
Affairs[8], where the Learned Judge remarked:- 

“ Where a litigant relies on a statutory provision, it is not necessary to specify it, but it 
must be clear from the facts  alleged by the litigant that the section is relevant and 
operative.” 

[38]. That said, the applicant having relied on section 218(2) as an alternative claim 
in its Notice of Motion, (Prayer 1.3) I am of the firm view that its claim ought to 
succeed since section 218(2) should be seen as a general enabling remedy. 

[39]. In addition to the above stated principles as laid down by apax courts, the court 
in the judgment of Blue Farm Ltd v Rapitrade 6 (Pty) Ltd and Others[9], Mantame 
J held at Paragraph 31 that: 

“In my opinion, the approach to be adopted when interpreting this section is narrow 
approach because of the ambiguity of the section. This court can only interpret this 
section to mean that directors of a company are liable 
for loss, damages or costs sustained by the company as a direct or indirect 
consequence of the director having acquiesced in the carrying on of the company’s 
business despite knowing that such conduct is prohibited by section 22(1)….for 
instance, if the director is liable for the loss, damages or costs sustained by the 
company – who would ordinarily enforce the civil claim against the directors, as that 
is not provided for the in Act. This approach would create a lacuna.” 

I align myself with the principle outlined by the court, for to interprete the section too 
widely, and adopt a wider meaning, would lead to a manifest absurdity which would 
not have been intended by the lawgiver. 

  

D. CONDONATION 

  

[40]. Lastly, but not least, there remains the application sought for condonation for 
late filing of Applicant’s replying affidavit. It is generally trite that the court enjoy a 
judicial discretion whether to grant condonation for non-compliance with any uniform 
rule of court, provided good cause is shown, regard being had to the degree of 
lateness, the reasons for the delay, the reasonableness of non-compliance, the 



importance of the real issues in dispute, and above all, whether there are reasonable 
prospects of success on the matter under consideration, which is the high watermark 
for the court to exercise its discretion properly. 

See: Melane v Santam Insurance 1962(4) SA 531 (A), and Madinda v Minister of 
Safety and Security 2008(4) SA 312 (SCA). 
Having read the applicants’ replying affidavit and the issues contained therein, I am 
of the opinion that the interests of justice require that condonation be granted. The 
primary consideration is that the main issues between the parties really reside within 
the parameters of the founding and answering affidavits.  The rest are peripheral, not 
causing any prejudice to the respondents, either. The condonation is therefore 
granted. 

  

E. COSTS 

  

[41]. Having said that, a word on costs. It is trite that the award of costs, which again 
is discretionary on the court hearing the dispute, usually in civil proceedings rests 
primarily upon the object of squaring up a party for costs to which that party was 
wrongly put. That underpins the basic premise that a successful party should be 
awarded its costs, if the other party in opposition contest the claim, thereby placing 
itself is a perilous collision course. There is, however, no case made out for the 
punitive costs sought against the Respondents. 

[42]. In the result, I make the following order:- 

(a)  The application succeeds. 

(b)  The First to Fifth Respondents, jointly and severally, the one paying the others to 
be absolved, are ordered to pay the Applicant damages pursuant to the provisions 
of Section 218(2) of Act 71 of 2008 ( Companies Act, 71 of 2008), in the amount 
of R3 126 334-41. 
(c)  Interest thereon at the rate of 10.25% per annum a temporae morae to date of 
find payment. 

(d)  Party and party costs are awarded to the Applicants including the costs for 
employment of Counsel. 

 

Claassens v Swart Case Number: 67069/2015 Gauteng High Court, Pretoria, 
SAFLii 1 September 2017 
 
Rule 34 (12) - Defendant's application in terms of Rule 34(12) of the Rules of Court-
Rule 34(12) provides the mechanism for a litigant to apply for the amendment of a 
costs order (in his/her favour) in circumstances where an offer or tender to settle has 
been made prior to the trial, and of which the court, at the trial, was ignorant 

This application, lodged by the defendant in the principal case in terms of the 
provisions of Rule 34(12) of the Rules of Court, concerns the reconsideration, and 



amendment of the costs order I have made on 26 May 2017 in that case. My 
judgment in the principal case is attached. 

2. The plaintiff initially claimed payment of R500 000,00 as well as costs, from the 
defendant for defamation. During the trial the amount claimed was amended to the 
lower figure of R50 000,00. The amount eventually awarded to the plaintiff was R2 
000,00. The costs order reads as follows: 

"Plaintiff is ordered to pay the defendant's taxed costs, incurred by 
being represented by counsel in the High Court on the date of trial, 22 May 2017." 

3. Rule 34(12) provides the mechanism for a litigant to apply for the amendment of a 
costs order (in his/her favour) in circumstances where an offer or tender to settle has 
been made prior to the trial, and of which the court, at the trial, was ignorant. It goes 
without saying that the tender, or offer, should have been in excess of the amount 
eventually awarded to the plaintiff. 

4. After having received the plaintiff's letter of demand, dated 29 June 2015, the 
defendant, in writing, tendered to pay plaintiff R2000,00 for the defamation and 
R3000,00 for costs. However, this was not a formal offer in terms of Rule 34 and was 
referred to during the trial. 

5. For this application the defendant relies on two formal offers in terms of the 
provisions of Rule 34(1): 

(i) On 29 September 2015 an offer in the amount of R5 000,00, excluding costs. 

(ii) On 18 May 2017, four days before the trial, in the amount of R25 000,00, 
inclusive of taxed costs. The defendant also tendered a written apology. 

6. It appears, as pointed out by Adv du Plessis, that the latter offer came to the 
attention of the plaintiff one day before the trial. It is, however, apposite to note in this 
regard that the pre-trial conference minute, held on 11May 2017, reflects the 
following: 

"3.8 The defendant will be requested to make a settlement proposal to be considered 
by the plaintiff. 

Reply: The defendant will take instructions and revert. A possible settlement was 
discussed." 

7. The plaintiff issued summons on 21August 2015. The settlement offers were 
obviously not acceptable to the plaintiff and the matter went on trial. 

8. The defendant now applies for reconsideration of the costs order referred to in 
paragraph 2 above and for the amendment thereof in the following terms: 

1. “The plaintiff is ordered to pay the defendant's taxed costs incurred in defending 
the action from date of summons to the date of judgment on a party and party scale." 

2. The plaintiff is ordered to pay the defendant's costs, incurred by being represented 
by counsel in the High Court on the date of the trial, 22 May 2017, as well as 
counsel's reserved fee for the day of 23rd May 2017." 

9. The circumstances clearly justify the application in terms of Rule 34(12). The 
formal offer made by the applicant (defendant) on 8 October 2015 complied with the 
provisions of Rule 34(1). In compliance with the pre-requisite in Rule 34(12) the trial 



court was ignorant of the offer. Mr du Plessis' argument that the offer was indeed 
before the court as contained in the correspondence between the parties canvassed 
at the trial is rejected. In the first place, as pointed out by Mr Arcangeli, it was not a 
formal offer, and secondly, the terms differ. 

10. In view of my eventual finding, I am satisfied that the offer made on 8 October 
2015 was a generous offer of settlement, and, accordingly that the plaintiff should be 
ordered to pay the defendant' s taxed costs in defending the action from the date the 
offer was received by the plaintiff. In rejecting the second offer, although it was 
apparently received one day before the trial, clearly reflected the plaintiff's attitude 
that he was not amenable to any settlement. 

11. In respect of the reserved costs of counsel for a possible second day of trial, I am 
in agreement with Mr Du Plessis's submission that the agreement between Mr 
Arcangeli and the defendant's attorney in that regard had nothing to do with the 
plaintiff. In my view, there is no basis upon which the plaintiff should be held liable for 
such a reserved fee. 

12. This application was initially enrolled on 7 June 2017. Both parties were 
represented. However, it appears, on the probabilities that the matter was 
erroneously enrolled due to some misunderstanding in the offices of the Registrar. It 
is very unfortunate that this happened, but I am not prepared to make any order 
about the costs of that day. 

13. Accordingly, after having considered the costs order afresh, the original costs 
order, par 3, is substituted by the following: 

3. The plaintiff is ordered to pay the defendant's taxed costs, incurred in defending 
the action from 29 September 2015 to the date of judgment, on a party and party 
scale. 

The costs to include the defendant's taxed costs incurred by being represented by 
counsel in the High Court on 22 May 2017. 

14. The plaintiff is ordered to pay the costs of the application in terms of Rule 34(12). 

IEMAS Financial Services (Co-operative) Limited v Fieland; IEMAS Financial 
Services (Co-operative) Limited v Claasen; IEMAS Financial Services (Co-
operative) Limited v Kalanie; IEMAS Financial Services (Co-operative) Limited 
v Sathu; IEMAS Financial Services (Co-operative) Limited v Mkhwanazi; IEMAS 
Financial Services (Co-operative) Limited v Makatong (18726-2016; 93244-15; 
96970-15; 75686-15; 40873-16; 96640-15) [2017] ZAGPPHC 575 (8 September 
2017) 

National Credit Act 34 of 2005- The delivery of the s 129 (1) notice outside an area 
of jurisdiction of the High Court, as is the case in the applications before me, does 
not affect the cause of action and/or the jurisdiction of the court. 

Jurisdiction to adjudicate the applications in the light that performance in the form of 
payment by the defendants was to be made at the plaintiff's business address in 
Centurion, which falls within the area of jurisdiction of this court. 



 Various matters were placed on the unopposed roll in terms of Uniform Rule 31 
(5) (A) and (b) (vi). The matters are similar in nature hence I decide to deal with them 
all in this judgment. The case numbers for the said matters are the following: 
18726/2016; 40873/2016;75686/2015;93244/2015; 96640/2015; and 96970/2015. I 
stood the mattersdown and reserved judgment in all the matters, and this is the 
judgment. 

[2] The plaintiff in all the applications before me is a credit provider in terms of the 
National Credit Act 34 of 2005 ("the NCA"). The plaintiff entered into a number of 
small unsecured written credit agreements ("the credit agreements") with the 
defendants. In the matters before me, the plaintiff claims, amongst others, the 
enforcement of the terms of the credit agreements against the defendants, 
respectively, and repayment of the balance and interest owed by the defendants to 
the plaintiff as a result of the breach of the said credit agreements. 

[3] The credit agreements were entered into at various places and the defendants 
chose their respective domicilia citandi et executandi at these places. The respective 
places where the credit agreements were concluded and the respective domicilia 
citandi et executandi fall outside the area of jurisdiction on this court. 

[4] In terms of the credit agreements payment by the defendants to the plaintiff was 
to be made by way of debit order facility whereby funds would be transferred 
electronically from the defendants' salary accounts with their respective employers, 
to the plaintiff's banking account on the last day of every month. The allegation is 
that the defendants respectively breached the terms of the agreements by failing to 
make the required payments to the plaintiff, hence these proceedings. 

[5] The plaintiff pleads in its particulars of claim against each respective respondent 
that this court has jurisdiction to adjudicate the applications in the light that 
performance in the form of payment by the defendants was to be made at the 
plaintiff's business address in Centurion, which falls within the area of jurisdiction of 
this court. 

[6] The summonses issued against the respective defendants were duly served upon 
the defendants. The dies induciae has since elapsed and the plaintiff now seeks 
default judgments against all the respective defendants on the ground of their failure 
to deliver their notices of intention to defend. 

[7] The registrar referred the applications for default judgment for hearing in open 
court. I am informed that the registrar was of the view that this court does not have 
jurisdiction, he as a result referred the applications to this court for the determination 
of jurisdiction. The registrar relied on the unreported judgment in Blue Chip 2 (Pty) ltd 



v Ryneveldt. In that judgment the court had to determine whether it could be said 
that, in circumstances where a notice in terms of s 129 (1) (a) of the NCA ("the s 129 
(1) notice") was delivered outside the magistrate's court area of jurisdiction, the 
cause of action arose wholly within that magistrate's court area of jurisdiction as 
provided for in s 28 (1) (d) of the Magistrates' Court Act 32 of 1944 ("the Magistrates' 
Court Act"). That court concluded that such delivery outside the area of jurisdiction of 
the magistrate's court was fatal to the claim since the cause of action did not wholly 
arise within the district or regional division of the magistrate's court concerned. 

[8] The plaintiff is, however, of the opinion that this court has jurisdiction. The 
plaintiff's counsel submits that the judgment quoted by the registrar is distinguishable 
from the present matters because in that judgment the jurisdiction sought was 
premised on the provisions of s 28 (1) (d) of the Magistrates' Court Act wherein the 
requirement is that the cause of action arose wholly within the area of jurisdiction of 
the court. In the matters before me the jurisdiction is founded on performance of the 
agreement, so it is argued. I agree. 

[9] Firstly, it is a generally accepted rule of our law that the cause of action (ratio 
rei gestae), that is, the conclusion of a contract and/or the performance thereof, 
which occurred within the area of jurisdiction of a court, is a ground for 
founding jurisdiction. In the instances before me, the plaintiff relies on performance 
(payment) of the credit agreements to found jurisdiction in each of the 
matters. Payment was to be effected in Centurion which falls within the area 
of jurisdiction of this court. It is not the act of effecting a transfer of money but 
the receipt thereof in the banking account of the recipient that constitutes 
payment.Therefore, performance of the credit agreements, in the matters before me, 
was to be made in Centurion, when the plaintiff receives the respective payments in 
its banking account. That performance, would, as a result, vest this court with the 
necessary jurisdiction. 

[10] Secondly, s 21 (1) of the Superior Courts Act 10 of 2013 provides that a 
Division of the High Court has jurisdiction in relation to all causes arising within its 
area of jurisdiction. The requirement of jurisdiction in the High Court is thus different 
from the requirement in the magistrates' court. In the magistrates' court the 
requirement is that the cause of action arose wholly within the area of jurisdiction 
whereas in the High Court the requirement is simply that the cause arose within the 
area of jurisdiction. The delivery of the s 129 (1) notice outside an area of jurisdiction 
of the High Court, as is the case in the applications before me, does not affect the 
cause of action and/or the jurisdiction of the court.  



[11] When a place of performance is relied upon for jurisdiction, the breach in 
respect of which the defendant is sued must be a breach of a duty which he or she 
was bound to perform within the court's jurisdiction.In the respective applications 
before me, the cause of action, that is the performance of the respective credit 
agreements, arose within the area of jurisdiction of this court. That, the s 129 (1) 
notices were delivered outside this court's area of jurisdiction, is of no moment. I am 
satisfied that this court has the necessary jurisdiction to hear and determine the 
default judgment applications. 

[12] The plaintiff has in all the applications complied with the requirements of the 
NCA. The defendants have all been duly served with the summonses and the default 
judgment applications. 

[13] I, therefore, make the following order: 

1. The drafts judgments marked "XY" and initialled in respect of all the applications 
referred to in this judgment are granted. 

  

Annex Distribution (Pty) Ltd and Others v Bank of Baroda (52590/2017) [2017] 
ZAGPPHC 608 (21 September 2017) 

Interdict- “interim-interim” relief-ambit and scope-Gupta family 

In this urgent application for "interim-interim" relief, the following was sought: 

2. "Pending the final determination of the action referred to in paragraph 3 of this 
notice of motion, the respondent is interdicted and restrained from: 

2.1. De-activating and/or closing the applicants' banking accounts held at the 
respondent and or from terminating the banker-customer relationship between the 
applicants and the respondent; 

2.2. Demanding that the first to fourth applicants repay the sums owed by each of 
these applicants to the respondent in terms of their loan agreements with the 
respondent; 

2.3. In any way limiting the manner in which the banking accounts are operated by 
the applicants so as to ensure that the applicants are permitted to operate the 
banking accounts in the same manner as they did prior to the notices of termination 
date 6 July 2017; 

3. Within 15 days of the granting of this order, the applicants shall institute an 
application against the respondent in terms of which the applicants seek the relief set 
out in paragraphs 3.1, 3 .3, 3.4 and 3.5, and the first to fourth respondents seek the 
relief set out in paragraphs 3.2, 3.3, 3.4 and 3.5: 

3.1 Declaring that the respondent's notices to the applicants dated 6 July 2017 to de-
activate the applicants' bank accounts are invalid and ineffective and that 31 July 
2017, or such other date after 30 September 2017 as the Court may determine, is 



the date for the expiry of a reasonable notice period for the respondent to de-activate 
and/or to close the applicants' bank accounts held at the respondent and/or 
terminate the banker-customer relationship between the applicants and the 
respondent; 

3.2 Declaring that the respondent's notice to each of the first to fourth applicants to 
repay their loans to the respondent by 30 September 2017 is invalid and ineffective 
and that 31 July 2018, or such other date after 30 September 2017 as the Court may 
determine, is the date upon which it would be reasonable for the respondent, in the 
exercise of its rights to do so, to demand the repayment of the sums owed by each 
of the first to fourth applicants to the respondent in terms of the loans between these 
applicants and the respondent; 

3.3 Directing that discovery of documents in the application/applications to be 
instituted shall take place in accordance with the provisions of Rule 3 5 of this 
Court's Rules". 

Costs were also sought on a punitive scale including costs of two Counsel. 

  

The application before Court on 7 and 8 December 2017 is therefore not a review 
application, but one for an interim interdict. The question before me is therefore 
whether or not I ought to grant the Applicants' interim relief pending the decision on 7 
and 8 December 2017, and that question is obviously inextricably linked to the 
question: what test must a Court apply when an "interim-interim" interdict was 
sought? 

Mr Daniels SC was of the view that the traditional requirements for an interim 
interdict need not be shown. I merely had to find that there was a triable issue in the 
context of the provisions of s. 34 of the Constitution of South Africa, which deals with 
the right to access to a Court, and to consider a "lower" threshold relating to the 
balance of convenience test which would i nvolve the weighing-up of the interests of 
the parties. In that context I would exercise a discretion. Respondent's Counsel, Mr 
D. Fine SC and Mr G. Marcus SC in turn submitted that neither the Superior 
Courts Act No. 10 of 2013, nor the Uniform Rules of Court, nor the common law 
provided for such an "interim-interim interdict" on the basis as contended for. The 
application before me and the relief sought, had to be dealt with on the basis of the 
usual requirements for an interim interdict. Mr Marcus in addition contended that 
Applicants' case had not even been properly and fully pleaded and that the Founding 
Affidavit did not contain a single reference to Applicants' rights, and the infringement 
thereof, under s. 34 of the Constitution. That is so. I will deal with his submissions 
hereunder. 

 It was submitted with reference to a number of authorities in the context of an abuse 
of rights within a contractual relationship that there was no evidence that the bank 
stood to be prejudiced by the continuation of its relationship with the Applicants. 
Reasons given by the bank were not its true reasons, it was said, thus evidencing a 
lack of good faith. It was also submitted that it was improbable that each letter of 
termination was the outcome of a proper assessment of the merits and demerits of 
each Applicant in its position as borrower. Each appears to be the product of a 
decision of a general application. This reflected a decision-making process that was 



arbitrary and unreasonable. I have dealt with this argument, and it has no merit 
having regard to the bank's duty. 

 Irreparable harm if the "interim-interim" relief is not granted: 
 It was submitted that this was self-evident inasmuch as the first part of the relief 
sought would only be heard in December by which time the loan and transactional 
facilities will long since have been terminated. The Applicants are all large 
commercial entities and collectively employ some 7 600 employees across various 
sectors. Calling up the loans, simultaneously with terminating the transactional 
banking, will have a disastrous impact on their businesses. The harm suffered by the 
Applicants will inevitably also be visited upon their employees. 

  

Balance of convenience: 
  

It was submitted that the bank merely alleged that it would suffer harm if the present 
relief was granted. Its Answering Affidavits go no further than to rely upon 
unsubstantiated media reports, speculative reputational harm, and the alleged risk of 
very serious legal risks and penalties. It was submitted that the bank made no 
attempt to substantiate these allegations. Most tellingly also, so it was argued, is that 
the Respondent provided no explanation as to why it could tolerate this alleged harm 
from July 2017 until 30 September 2017, but not also from 1 October 
until 7 December. The balance of convenience therefore favoured the Applicants. 

  

 

No other remedy: 
  

The deponent to the Founding Affidavits stated that there were no realistic prospects 
that other alternative banking facilities will be secured. The Applicants therefore have 
no other remedy. Again, if this is so, there will be no point in any of the relief that 
Applicants seek. 

 Apprehension of irreparable harm: 
  

Applicants must demonstrate a reasonable apprehension that the continuance of the 
alleged wrong cause irreparable harm. 

In this context Applicants have alleged prejudice based on three assertions. 
Applicants will not likely find another bank with whom to do business, if Respondent 
terminates their accounts, they will be unable to pay their employees and suppliers 
will be unable to receive payments from them, and this would bring about the 
Applicants' "inevitable demise". 

  

Substantial prejudice to the bank: 
  



Before dealing with Respondent's contentions, I deem it important to point out that 
Respondent is not merely a contractual partner of the Applicants in the Private Law 
sphere. Its conduct and transactions are subject to a number of statutory and other 
legal duties under domestic, as well as international law. By virtue of its global 
operations, the bank is subject to a host of international and domestic legal duties to 
combat money laundering and other unlawful activities. These various instruments 
impose clear duties on the bank to put in place proper control to identify its clients, 
manage the risk of financial crimes risks, including money-laundering, and to report 
unlawful activities. It is also subject to supervision by_ its primary regulator the 
Reserve Bank of India. At international level, the Basel Committee on Banking 
Supervision ("Basel Committee") plays a leading role in establishing international 
standards for combatting money laundering and other financial crimes. The 
Committee's core principles require all banks to have adequate policies and 
processes in place to promote high ethical and professional standards in the banking 
sector and to prevent the bank from being used, intentionally or unintentionally for 
criminal activities. The guidelines also draw specific attention to the risks that the 
bank faces, but fails to implement the relevant measures effectively. South Africa is 
also a member of the Financial Action Task Force which was created by the G20 
Group of States to establish global standards for the combatting of money 
laundering, terrorists financing and other threats to the international financial system. 
In terms of domestic legislation the bank operates in South Africa by virtue of 
the Banks Act 94 of 1990 and the relevant regulations governing foreign banks as 
published in the Government Gazette 30627 of 1 January 2008. Section 60 B of 
the Banks Act imposes the duty of the bank to establish and maintain an adequate 
and effective process of corporate governance to ensure that it complies with all laws 
and regulations applicable to it. Regulation 50 of the Bank Act Regulations further 
requires that every bank must have in place "robust structures, policies, processes 
and procedures to guard against the bank being used for purposes of market abuse 
such as insider trading and market manipulation, and/ or financial crimes such as 
fraud, financing of terrorist activities and money laundering". 

  

Summary: 

  

1. In our law there is no recognized cause of action for an "interim-interim" interdict 
based on requirements other than those recognized at common law for an interim 
interdict; 

2. Applicants have not pleaded a cause of action based on the provisions of s. 34 of 
the Constitution; 

3. The common-law  requirements  for  an interim  interdict  have  not  been 
established herein; 

4. The balance of convenience weighs heavily in favour of a party which seeks to 
uphold and preserve the integrity of the established financial system and the Rule of 
Law. 

 The following order is made: 

43.1 The application is dismissed; 



43.2 Applicants, jointly and severally, the one paying, the others to  be absolved, are 
to pay the costs of Respondent, including the costs of two Senior Counsel and two 
Junior Counsel. 

 

Heppell v Law Society of the Northern Provinces (1096/16) [2017] ZASCA 119 
(22 September 2017) 

 Attorney – whether fit and proper to practise notwithstanding being sequestrated – 
whether suspension an appropriate sanction for an attorney guilty of non-disclosure 
of critical information when applying for his sequestration – no sound reason to 
interfere with the exercise of discretion. 

 [1] The appellant, an attorney by profession, was suspended from practising as an 
attorney for a period of six months as from the date of the judgment of the Gauteng 
Division of the High Court, Pretoria (De Vos J and Mogotsi AJ). He now appeals 
against that judgment to this court with the leave of the court below. 

[2] As a result of the appellant’s successful application for the acceptance of the 
voluntary surrender of his estate, the respondent, the Law Society of the Northern 
Provinces (the Law Society) incorporated in terms of s 56 of the Attorneys Act 53 of 
1979 (the Act), commenced an investigation into the appellant’s fitness to remain in 
practice. The Investigative Committee of the Council of the Law Society of the 
Northern Provinces (the Council) concluded that the appellant was guilty of 
unprofessional or dishonourable or unworthy conduct and was no longer a fit and 
proper person to continue to practise as an attorney. The Law Society brought an 
application before the court a quo to have the appellant’s name struck from the roll of 
attorneys, alternatively that he be suspended from practising as an attorney on such 
terms and conditions as the court may deem appropriate. 

[3] The appellant was admitted as an attorney on 7 May 1991 and thus became a 
member of the Law Society. He ceased to practise as an attorney on 30 May 2007 
but remained on the roll of attorneys as a non-practising attorney. He ventured into 
business. He formed a close corporation, traded in liquor, and became a property 
developer and signed a number of suretyships for the debts of the close corporation. 
Due to the unstable economic climate the businesses were not doing too well. He 
eventually sold all that he had at a loss and decided to practise law again as an 
attorney from 1 September 2010. Because he could not cope with all his financial 
responsibilities while in business, he decided to approach the court with an 
application for the voluntary surrender of his estate which order was granted on 11 
January 2012. 

[4] After the appellant had been sequestrated, the Law Society instructed Ms Magda 
Geringer, a legal official in the employ of its Monitoring Unit, to investigate the 
circumstances which led to the appellant’s sequestration. Ms Geringer visited the 
appellant’s offices and presented a report to the Law Society on 6 July 2012. She 
reported, inter alia, that the appellant did inform the Law Society during August 2011 
that he was contemplating applying for the voluntary surrender of his estate. She 
concluded her report positively in favour of the appellant. She mentioned that no 
complaints had been lodged against him regarding trust funds and that there 



appeared to be no risks for the Fidelity Fund, and finally that in her opinion the 
appellant was still a fit and proper person to practise as an attorney. 

[5] After considering Ms Geringer’s report, the disciplinary department of the Law 
Society resolved to refer the matter to the investigation committee of the Council to 
establish whether the appellant could be regarded as a fit and proper person to 
remain on the roll of attorneys, notwithstanding the sequestration of his estate. This 
was motivated by the provisions of s 22(1)(e) of the Act which provides as follows: 

‘22     Removal of attorneys from roll    

(1)     Any person who has been admitted and enrolled as an attorney may on 
application by the society concerned be struck off the roll or suspended from practice 
by the court within the jurisdiction of which he or she practises -     

. . . 

 (e)     if his or her estate has been finally sequestrated and he or she is unable to 
satisfy the court that despite his or her sequestration he or she is still a fit and proper 
person to continue to practise as an attorney.'        

[6] After several consultations and a formal inquiry the committee concluded that the 
appellant had been dishonest in his application for voluntary surrender and failed to 
disclose material facts as he was obliged to do. It found amongst others that he 
misrepresented his liabilities under oath to the court as amounting to R146 000 
whilst in actual fact, when the suretyships were included, they amounted to about 
R20 million. He had also failed to disclose that he was a practising attorney. He had 
misled the court concerning his monthly income and failed to disclose his monthly 
expenses relating to his practice. He had also failed to disclose the type of marriage 
he had entered into. The appellant’s explanation for most of these discrepancies was 
that his attorney had drafted the founding affidavit and that he signed it without 
properly checking whether the content was correct or not. 

[7] The committee resolved to refer the matter to the Council because it was not 
convinced that the appellant could be regarded as fit and proper to remain on the roll 
of attorneys. It expressed its disquiet on his failure to disclose all relevant facts and 
his failure to be honest with the court. The Council concluded that the appellant 
could not be regarded as a fit and proper person to practise as an attorney and 
resolved to refer the matter to court, hence the application to have his name struck 
from the roll of attorneys, alternatively to suspend him from practising as an attorney. 

[8] The court a quo concluded that the appellant was not a fit and proper person to 
remain on the roll of practising attorneys ‘without any form of sanction’. This 
conclusion was based on the proven facts that he failed to disclose that he was a 
practising attorney when he applied for his estate to be sequestrated, he failed to 
disclose properly the type of matrimonial regime he had entered into, he failed to 
disclose all the facts relating to his income and expenditure, he failed to disclose his 
suretyships accurately and he failed to make a proper disclosure of the current 
amount of his liabilities. It concluded that he was ‘at least grossly negligent in his 



failure to make a full and proper disclosure to the court in his application for the 
surrender of his estate’. 

[9] The appellant contended that he did not contravene any of the sections of the Act 
or rules of the Society; that there was no complaint lodged against him relating to his 
practice as an attorney; that he had no shortfall in his trust account; and that he did 
not contravene any of the provisions of the Insolvency Act 24 of 1936.  He stated 
that he was not an insolvency practitioner and therefore not acquainted with 
applications for voluntary surrender and that he relied on his attorney, Ms Esme 
King, as she was the expert in such applications.  He denied that he was not a fit and 
proper person to practise as an attorney. He conceded, though, that he did not 
disclose the fact that he was a practising attorney but contended that he did not 
consider it relevant because the genesis of his voluntary surrender application arose 
from his business activities. 

[10] The Law Society, on the other hand, argued that voluntary surrender 
applications required an even higher level of disclosure than the ‘so called’ friendly 
sequestration. This will place the courts in a better position to arrive at a correct 
finding and exercise their discretion properly ‘especially in view of the fact that these 
applications are brought on an ex parte basis’. It further contended that some of the 
appellant’s allegations under oath concerning his financial position were false. It 
submitted that he is therefore not a fit and proper person. 

[11] The issue before this court is in essence, whether the court below was correct in 
finding that the appellant is not a fit and proper person to practise as an attorney 
and, if so, whether the sanction imposed should be interfered with on appeal. It is 
trite that this court must embark on a three-stage enquiry. (See Jasat v Natal Law 
Society 2000 (3) SA 44 (SCA); [2000] 2 All SA 310 (A) para 10 and Malan v The 
Law Society of the Northern Provinces [2008] ZASCA 90; 2009 (1) SA 
216 (SCA); [2009] 1 All SA 133 (SCA) para 4; Wilkinson v The Law Society of the 
Northern Provinces [2017] ZASCA 69 at para 4.) For completeness I shall restate 
the three-stage enquiry. First, the court must decide whether the alleged offending 
conduct has been established on a balance of probabilities. It is a factual inquiry. 
Second, consideration must be given to the question whether, in the discretion of the 
court, the person concerned is not a fit and proper person to continue to practise. 
This involves a weighing up of the conduct complained of against the conduct 
expected of an attorney, and is a value judgment. And third, the court is required to 
consider whether, in light of all the circumstances, the name of the attorney 
concerned should be removed from the roll of attorneys or whether an order of 
suspension from practice would suffice. This is a matter for the discretion of the 
court.  

[12] The Law Society in its founding papers laid out certain general principles as a 
prelude to what it alleged to be unprofessional misconduct. The appellant admits 
these principles as part of what an attorney must observe at all times. For example 
that 'the law exacts from an attorney uberrima fides – the highest possible degree of 
good faith – in his dealings with his clients, which implies that at all times his 
submissions and representations to his clients must be accurate, honest and frank’. I 
may add that, the submissions and representations should not only be honest and 
frank to his clients but, as an officer of the court, when moving his application for 



voluntary surrender he should have informed the court that he was an admitted 
attorney. He failed to disclose that he had signed suretyships with his creditors. 
Instead of admitting the fact that he did not disclose the suretyships he prevaricated 
and mounted a misconceived defence of why he failed to do so. He avers that he 
relied on the advice of his attorney Ms King, that the suretyships were contingent 
liabilities that had not been called up either by demand or summons. In my view, it is 
irrelevant whether the suretyships have been called up – their disclosure would 
certainly have affected the benefit to creditors. These suretyships amounted to about 
R20 million. Such failure to disclose is a contravention of the general principles. 

[13] The appellant was obliged to be frank and honest with the court and disclose all 
relevant information. The failure to disclose these suretyships amounted to a 
misrepresentation of his liabilities. Had they been so disclosed, it is unlikely that the 
application for voluntary surrender would have succeeded. He also failed to fully 
disclose his income and expenditure. An example of this is that he indicated in his 
disciplinary hearing that he paid for his various insurance policies from his attorney’s 
business account but did not disclose that he was an attorney or this fact. He did not 
give details of his income and expenditure from his practice, contenting himself with 
saying that his monthly income was R5 000. That he failed to disclose his marital 
status is not so weighty, as elsewhere in his papers he did mention that he was 
married out of community of property, though he did not provide other minor details. 
The appellant signed an affidavit wherein he confirmed the truthfulness of its 
contents, however during the enquiry by the Law Society he made a volte face by 
saying that he did not check or that he did not properly read the affidavit prepared by 
his attorney, but went on to sign it. An attorney’s duty, amongst others, is to advise 
his clients not to sign documents without reading and understanding them. Here he 
does the opposite. His evidence is tantamount to perjury. 

[14] The gravamen of this case essentially is whether he is a fit and proper person to 
remain on the roll of attorneys. In terms of s 22(1)(e) of the Act, the appellant bears 
the onus of satisfying  the court that despite his sequestration he is still a fit and 
proper person to continue to practise as an attorney. Counsel for the appellant 
conceded during the hearing of this matter that, in this case it cannot be said that the 
court below exercised its discretion capriciously nor that it failed to bring an unbiased 
judgment to bear. Counsel attacked the exercise of the court’s discretion on the 
basis that it exercised its discretion upon a wrong principle or as a result of a 
material misdirection. It was unclear, from the submission made, what that wrong 
principle was. 

[15] It is now settled that an appeal court has limited powers to interfere with the 
decision of the court below. See Malan v The Law Society of the Northern 
Provinces (supra) para 12. This court has on numerous occasions decided that this 
discretion is a strict discretion, meaning that a court of appeal will not interfere if the 
discretion was exercised judicially. (See also Mabaso v Law Society, Northern 
Provinces & another [2004] ZACC 8; 2005 (2) SA 117 (CC) para 20 and Giddey NO 
v JC Barnard and Partners [2006] ZACC 13; 2007 (5) SA 525 (CC) para 20.) In the 
present case the facts speak for themselves. I am unable to conclude that the court 
below exercised its discretion capriciously or that it based its judgment on a wrong 
principle. Therefore, the court found, correctly so, that the appellant is not a fit and 
proper person to practise as an attorney. 



[16] I now turn to the question of whether the sanction of suspension is the 
appropriate one in the circumstances of this case. This, too, is a matter for the 
discretion of the court below. It has been consistently held by this court that the main 
consideration, when dealing with the aspect of sanction, is the protection of the 
public. I am of the view that not only is the protection of the public at stake, but also 
the errant attorney needs to be disciplined for his/her acts of misconduct. Of course, 
the court exercises its discretion depending on the degree and severity of the 
misconduct. In the present case the court below found that the appellant was ‘at 
least grossly negligent,’ however it acknowledged that there was merit in the Law 
Society’s contention that the appellant was dishonest. As I said earlier, this case 
deals with failing to fully and frankly disclose critical information to the court dealing 
with an application for voluntary surrender. I am unable to fault the court a quo on 
the sanction of suspension. The court motivated the suspension on the basis that the 
appellant should be given the opportunity to rehabilitate himself. In order to do so, it 
held that he needs time to reconsider his unprofessional conduct while on 
suspension. Although the appellant did not admit his wrongful conduct, he justified 
his failure to disclose by blaming his attorney who prepared the papers on his behalf. 
His failure to admit and show remorse is a danger to the public, as he might continue 
to do it without realising it and accepting that it is unprofessional and unlawful. The 
period of suspension will indeed be an opportunity for him to reconsider and change 
his ways. It is hoped that, by taking this opportunity, he will return to practise as a 
better attorney, more attuned to his duty to the public and the court. His absence 
from practice will of necessity protect the public more than punishing him, in as much 
as he will think twice before committing the same act of misconduct. 

[17] I therefore find that there is no basis to interfere with the exercise of the 
discretion of the court below. 

[18] The appeal is dismissed with costs on the attorney and client scale. 

Majiedt JA: A minority judgment, same conclusion but different reasons, criticising 
the court a quo for not looking deeper into the matter.  

Law Society of the Northern Provinces v Bobroff and others [2017] JOL 38280 
(GP) 

Attorneys – Misconduct by attorneys – Sanction – Striking off from roll or suspension 
– Nature of application described by court – Court required to determine whether 
person is fir and proper to practise and whether in all the circumstances the person 
in question is to be removed from the roll of attorneys or whether an order 
suspending him from practice for a specific period will suffice – 

In December 2016, the first and second respondents were struck from the roll of 
attorneys, and the third respondent was suspended from practice for a year. All three 
were attorneys and directors in the fourth respondent law firm. Reasons for the orders 
were furnished in the present judgment. 

Aa application was initially brought by the applicant law society for the striking of the 
names of all three attorneys from the roll of attorneys. It was ordered that the first and 
second respondents (the Bobroffs) be suspended from practise pending the 
determination of the present application as well as one by the fifth and sixth 



respondents (the Grahams) for the striking of the names of the Bobroffs from the roll 
of attorneys. The reason for the suspension rather than the striking off of the Brobroffs 
was to allow them was to an opportunity to respond to the amended application by the 
Grahams for the striking off of the Bobroffs whereas previously merely their 
suspension was sought. 

The Bobroffs dealt mainly with claims against the Road Accident Fund (RAF) for 
damages sustained by claimants as a result of motor vehicle accidents. The sixth 
respondent became a client of the firm when he brought a damages claim arising from 
injuries he sustained in a motor vehicle accident. On finalisation of his claim, he and 
his wife (the fifth respondent) lodged a complaint with the law society against the 
Bobroffs, regarding overcharging. Accusing the Bobroffs of overreaching, the 
Grahams alleged that the Bobroffs claimed inflated fees. Dissatisfied with the law 
society’s perceived tardiness in dealing with the complaint, the Grahams brought their 
own application as set out above. The court referred to the various applications, 
counter-applications and interlocutory applications made by the parties in the course 
of the matter. 

Although the law society’s investigation was continuously hampered by the Bobroffs, 
it was eventually reported that several cases of overreaching clients through the use 
of unlawful contingency fee agreements were identified. The firm also failed to keep 
accurate records of time spent on matters. 

Held that the evidence clearly established serious overreaching by the firm. Evidence 
was also uncovered of misappropriation of trust funds and fictitious disbursements 
being claimed as a general practice at the firm. Various other contraventions of the 
Attorneys Act 53 of 1979 (the Act) and the Law Society's rules were found. 

The court accordingly moved on to discuss the nature of proceedings for the striking 
off of an attorney. When a Law Society approaches the court under section 22(1)(d) 
of the Act, it brings the attorney before the court by virtue of a statutory right, informs 
the court what the attorney has done and asks the court to exercise its disciplinary 
powers over him. The application involves a three-stage enquiry. First, the court must 
determine whether the offending conduct has been established on preponderance of 
probabilities, which is a factual enquiry. The second enquiry is whether the person 
concerned is in the discretion of the court not a fit and proper person to continue to 
practise. It involves the weighing-up of the conduct complained of against the conduct 
expected of an attorney and, to such extent, is a value judgment. The third enquiry is 
whether in all the circumstances the person in question is to be removed from the roll 
of attorneys or whether an order suspending him from practice for a specific period will 
suffice. The first stage of the inquiry involves purely factual findings, while the second 
and third stages involve the exercise of a discretion. 

The instances of serious misconduct and breach of the law were extensive in this 
matter. The court was convinced that the Bobroffs were not fit and proper persons to 
practise as attorneys. 

The third respondent attempted to blame the Bobroffs and the firm’s bookkeeper for 
the contraventions. That was not an acceptable defence. As a member of the firm, he 
had a duty to participate in the administration and control of the trust accounts. 

The issue of sanction was for the court’s discretion. Relevant factors were the nature 
of the conduct complained of, the extent to which it reflects upon the person’s 



character or shows him to be unworthy to remain in the ranks of an honourable 
profession, the likelihood or otherwise of a repetition of such conduct and the need to 
protect the public. The third respondent’s contraventions were such that the court 
believed that suspension with appropriate conditions would be appropriate. Such 
conditions were attached to the suspension order. 
 

Minister of Finance v Oakbay Investments (Pty) Limited and a related matter 
[2017] JOL 38442 (GP) 

Banking and Finance – Minister of Finance – Powers and duties – Whether Minister 
of Finance is by law, empowered or obliged to intervene in the relationship between 
banks and clients – Court confirming that there is no statute which empowers the 
Minister to intervene in a private bank-client dispute, and that an application for 
declaratory relief in that regard was unnecessary – 

Joinder – Non-joinder – Failure to join parties with interest in matter fatal to application 
– position of the interested party (President Zuma). 

Constitution law and Administrative law – Application brought by Minister of Finance 
– Whether State Attorney was properly authorised to act for Minister in the application 
– Scope of authority of State Attorney – Section 3 – State Attorney Act 56 of 1957 – 
Where Minister brought application in his official capacity, the State Attorney was 
acting for the Minister within the scope of the duties set out in section 3 of the State 
Attorney Act 

Two main applications and a parallel application were before the court. in the first main 
application, the incumbent Minister of Finance (Mr Gordhan or “the Minister”) at the 
time of the launching of the application, sought declaratory relief to the effect that he 
was not by law empowered or obliged to intervene in the relationship between a 
number of companies consisting of Oakbay Investments (Pty Ltd and associated 
entities) (first to seventh, ninth to twelfth and fourteenth respondents) and their various 
banks (fifteenth to eighteenth respondents). 

In the second main application, several entities within the Oakbay group sought in 
terms of section 40(1)(e) of the Financial Intelligence Centre Act 38 of 2001, to compel 
the Director of the Financial Intelligence Centre to disclose certain information relating 
to reports made to the Financial Intelligence Centre (FIC) by the applicants’ erstwhile 
bankers. 

The seventeenth respondent (“Standard Bank”) applied in the parallel application, for 
declaratory relief in broader terms. 

The background to the applications involved the four banks terminating their 
relationships with the entities in the Oakbay group and to close their bank accounts. 
The Oakbay group did not challenge the appropriateness of legality of the closure of 
the bank accounts. In April 2016, the Chief Executive Officer of the group wrote to Mr 
Gordhan regarding the closure of the bank accounts, and the resultant crisis for the 
group. An appeal was made for any assistance Mr Gordhan might be able to offer. Mr 
Gordhan advised that there was no legal basis for his intervention in the dispute 
between the banks and the Oakbay group, and subsequently brought his application 
as described above. 



Four interlocutory matters had to be dealt with at the commencement of the 
proceedings. The first related to the position of the interested party (President Zuma). 
The second was an application by the fourteenth respondent for condonation for the 
late filing of its notice in terms of rule 7 of the Uniform Rules of Court and an application 
to compel Mr Gordhan to comply with the notice. Finally, the Oakbay group brought 
two applications to strike out certain material from Mr Gordhan’s founding and replying 
affidavits and Mr Gordhan applied for the striking out of certain material from the 
Oakbay respondents’ answering affidavits. 

Held that in filing its answering affidavit to the application for declaratory relief, 
Standard Bank anticipated that the President might be interested in the proceedings 
and brought the application to the attention of the President. It did not join him as a 
party to the proceedings. The State Attorney objected to the irregular procedure in an 
affidavit filed with the court. It briefed counsel to appear on behalf of the President at 
the hearing and sought the striking off of Standard Bank’s application due to non-
joinder of the President. The court held that there was no legal basis for it to hear the 
President’s counsel in those circumstances. the President had no standing before the 
court and lacked any basis to file papers or address the court. 

In terms of the rule 7 notice filed by the fourteenth respondent, Mr Gordhan was called 
on to satisfy the court that the State Attorney was properly authorised to act for him in 
the application for declaratory relief. The court held that the scope of authority of the 
State Attorney is set out in section 3 of the State Attorney Act 56 of 1957. Mr Gordhan’s 
application was brought in his official capacity as Minister. Therefore the State 
Attorney was acting for the Minister within the scope of the duties set out in section 3 
of the State Attorney Act. Any suggestion that the State Attorney was acting mero 
motu or was not authorised to act for the Minister was without merit. The rule 7 notice 
was clearly vexatious and the fourteenth respondent failed to explain the late filing. 
The application or condonation was refused. 

All the applications to strike court were granted. That led to the withdrawal of the 
second main application by the Oakbay entities against the Director of the Financial 
Intelligence Centre. The court then turned to the first main application. 

As in most applications for declaratory relief, the facts are secondary to the questions 
of law raised. 

The basis for the relief sought by the Minister was section 21(1)(c) of the Superior 
Courts Act 10 of 2013. The exercise of the court’s jurisdiction in terms of the section 
involves a two-legged enquiry. The first leg requires an applicant to establish that he 
has an interest in an existing, future or contingent right or obligation. It that is satisfied, 
then the second leg is whether the case is a proper one for the exercise of the court’s 
discretion. In casu, the first leg related to whether the Minister was obliged by law to 
intervene in the dispute between the Oakbay group and the banks. The court 
confirmed that there is no statute which empowered the Minister to intervene in a 
private bank-client dispute. In the second leg of the enquiry, the court set out the 
factors to be taken into account in determining whether or not to grant declaratory 
relief. Those include the existence or not of a dispute; the utility of the relief sought; 
whether the order would result in a tangible and justifiable advantage to the applicant; 
considerations of public policy, convenience and justice; the practical significance of 
the order; and the availability of other remedies. Most of those factors were answered 
against the granting of declaratory relief to the Minister. The essential point was that 



the legal position was that there is no statute which empowered the Minister to 
intervene in a private bank-client dispute. That was his stance throughout, and was 
what he sought to confirm through a declaratory order. However, the court held that 
such an application was unnecessary, and that it was not proper for a Minister to draw 
the judiciary into the exercise of his executive functions. The application for declaratory 
relief was thus dismissed. 

The parallel application by Standard Bank also could not succeed. The application 
was fatally defective for failure to comply with rule 6(2) and 6(5). It was unclear who 
the respondents were in the application as they were not cited therein. A more serious 
impediment was the non-joinder of the President and members of the National 
Executive. 

That was fatal to the application, which was accordingly dismissed. 

 
Argent Industrial Investment (Pty) Limited v Ekurhuleni Metropolitan 
Municipality [2017] JOL 37451 (GJ) 

Prescription- Municipality – Billing for water consumption – Estimated charges – 
Disputing of charges by consumer  

Between September 2009 and March 2015, the applicant was charged, and paid, for 
estimated water consumption. The meter installed at the applicant’s premises was not 
read between 21 September 2009 and 13 March 2015. After the meter was read on 
13 March 2015, the applicant was billed R1 152 666,98 for the difference between its 
actual usage and the estimated consumption for which it had already paid, during the 
period September 2009 and March 2015, almost six years. It raised a dispute 
regarding the charges for usage that had occurred more than three years before that 
date, arguing that the obligation to pay for that consumption had prescribed by the 
time the invoice was presented. 

The respondent argued, essentially, that the obligation had not prescribed, because 
prescription on that obligation did not start running until the applicant was billed for 
that consumption. The respondent relied on section 12(3) of the Prescription Act 68 of 
1969 for the contention that the debt only became due when the meter was read and 
the invoice issued, contending that it was only when the meter was read and the 
invoice issued that the respondent, the creditor, became aware of the facts giving rise 
to the debt. 

Held that the Court rejected the respondent’s contention that prescription could not 
start running until respondent had taken the steps mentioned by it. It was clear that 
the respondent had knowledge of the relevant facts. Even if, as the respondent 
contended, it did not have the necessary knowledge of the facts giving rise to the debt, 
it could have acquired same by exercising reasonable care, that is, by reading the 
meter or meters on the property and issuing an invoice for consumption within a period 
less that that which did in fact elapse. It was not the applicant’s duty to read meters, 
determine what its consumption was, and be ready to pay for that consumption 
whenever the respondent got around to asking for payment. The Court found that a 
delay beyond three years was unreasonable. 

The respondent was ordered to reverse all charges for water consumption on the 
applicant’s account on the relevant statement. It was then to calculate the applicant’s 



average monthly consumption over the period 21 September 2009 and 13 March 
2015, using the meter reading reflected on the invoice of the applicant’s account dated 
24 March 2015, and charge the applicant an amount based on that average for the 
period. 
 

July and others v Mbuqe and others [2017] JOL 37366 (ECM) 

Locus standi in iudicio – General rule – Rule regarding deceased estates 

In the main application, the applicants sought the setting aside of both the appointment 
of the executor of a deceased estate and the transfer of certain immovable property. 
As the eleventh respondent had a direct and substantial interest in the relief sought in 
the main application having regard to the fact that it was the holder of two mortgage 
bonds registered over one of the properties, it was joined in the proceedings. It raised 
a legal point of lack of locus standi as one of its defences. In that regard, it argued that 
that the relief sought in the main application was of a vindicatory nature, and could 
only, as a matter of law, be claimed by the duly appointed executor of the deceased 
estate and not by the applicants. 

The point on locus standi was the only issue on which the court was called upon to 
make a determination at the present stage. 

It was common cause in this matter that none of the applicants were the executors of 
the deceased estate and that the appointed executor was deceased. The estate was 
wound up by deceased’s son (Ray Mbuqe) allegedly misrepresenting to the Master 
that he was the sole heir of the estate and thereby transferring all his deceased 
mother’s property into his name to the exclusion of his sister and her heirs. The 
applicants sought the setting aside of Ray Mbuqe’s appointment as the executor of 
the estate and the setting aside of the transfer of the properties that followed. The 
applicants effectively sought to restore ownership and / or possession of the properties 
to the estate. 

Held that any person intending to institute proceedings must have the necessary locus 
standi in law to do so. The general rule is for the party instituting proceedings to allege 
and prove that he or she has locus standi, the onus of establishing that issue rests 
upon the applicant. It must accordingly appear ex facie the particulars of claim 
(founding affidavit) that the parties thereof have the necessary locus standi in iudicio. 
A person intending to institute or defend legal proceedings must have a direct and 
substantial interest in the right which is the subject of the litigation. When it comes to 
deceased estates, the general rule is that an executor is the only person who can 
represent the estate of a deceased person. There is however an exception to the 
general rule. In instances where the trustee fails in his duties, the beneficiaries would 
have locus standi and may therefore litigate. Insofar as the applicants alleged fraud 
on the part of the executor of the deceased estate, they fell within the exception, and 
did have the necessary locus standi. The special plea was dismissed. 

Mdlalana v Van der Decken NO and others [2017] JOL 38471 (ECG) 

Joinder-Preliminary issue – Non-joinder 

The Court furnished reasons for its upholding of a point in limine regarding non-
joinder. 



The applicant was one of the heirs in a deceased estate. The first respondent, as the 
executor of the estate, concluded an agreement of sale of immovable property, an 
asset in the estate, with the second respondent. The applicant obtained a 
rule nisi interdicting the transfer of the property to the second respondent, maintaining 
that it had been agreed between the heirs that the property should be transferred into 
his name. The first respondent accordingly raised a point in limine regarding non-
joinder of the other heirs in the estate. 

Held that all the heirs in the estate have a right to inherit his or her share in the estate. 
Just because the executor has powers in respect of the assets of the estate, does not 
mean that he was the only person with a direct and substantial interest in the 
distribution of the assets of the estate. Therefore, the other heirs in the estate had a 
legal interest in the subject matter of the application which could be prejudicially 
affected by the court’s judgment. That led to the upholding of the preliminary point. 

Schroeder NO and another v Mahlati and another [2017] JOL 38480 (ECEL) 

Summary judgment – Bona fide defence – Absence of 

As joint liquidators of a close corporation which was placed under liquidation, the 
plaintiffs sought summary judgment against the defendants for payment of two sums 
of money. The defendants were married in community of property and their daughter 
was the sole member of the close corporation. The plaintiffs’ claim against the 
defendants was founded on the allegation that the said money was due to the close 
corporation in liquidation, and had been misappropriated by the first defendant who 
paid it into a bank account controlled by him. 

In response to the plaintiffs’ application for summary judgment the defendants put up 
an affidavit wherein they allege that the plaintiffs’ particulars of claim did not disclose 
a cause of action since the claim is one of rei vindication, and the plaintiffs had failed 
to establish that they were in possession of the property when the action was instituted; 
and the money was the property of the bank to which the payments were diverted. 

Held that none of the defendants’ arguments were tenable. Even on a perfunctory 
perusal of the particulars of claim, it was clear that the claims were not vindicatory in 
nature but rather based on the unequivocal averment that the defendants 
misappropriated the funds. On the second submission, the court held that the payment 
of money due to the close corporation in an account controlled by the first defendant 
amounted to misappropriation of funds due to the close corporation. 

The defendants had therefore failed to disclose facts necessary to sustain a bona 
fide defence, and the plaintiffs were entitled to summary judgment. 

Bondev Midrand (Pty) Limited v Puling and Another, Bondev Midrand (Pty) 
Limited v Ramokgopa (802/2016, 803/2016) [2017] ZASCA 141 (2 October 2017) 

Prescription-Immovable property : title deed : registered condition entitling developer 
to have property re-transferred to it in certain circumstances : this a personal not real 
right, capable of prescribing. 

The appellant in both these matters, Bondev Midrand (Pty) Limited, is a property 
developer. In both cases it had unsuccessfully sought an order in the High Court in 
Pretoria, obliging the respondents to re-transfer immovable property that it had earlier 



sold to them. It sought this relief on the basis of a condition registered against the title 
deed which obliged the respondents to erect dwelling on their property within a 
prescribed period and that, in the event of them failing to do so, entitling but not 
obliging the appellant to claim re-transfer of the property against tender of the original 
purchase price.  
 
In both cases the respondent failed to erect a dwelling on its property within the 
prescribed period. And in both cases, more than three years had elapsed from the 
date upon which they had been obliged to do so, before the appellant claimed re-
transfer. The respondents thus both alleged that the appellant’s claim had prescribed. 
In both cases, this plea was upheld.  
 
In the Supreme Court of Appeal the appellant contended that the condition registered 
against the title deeds conferred a real right upon it and that its right to claim re-transfer 
was therefore not capable of prescribing within three years. In support of this 
conclusion, it relied upon the decision of the Supreme Court of Appeal in Cape 
Explosive Works Ltd v Denel (Pty) Ltd 2001 (3) SA 569 (SCA). In that case the court 
had held that two conditions, one of which appeared to be a personal right while the 
other reflected a real right, were so closely bound up with each other that both should 
be regarded as constituting, together, a real right. Relying upon this it was argued that 
the condition that respondents build a dwelling within the prescribed period created an 
encumbrance upon the property, and therefore a real right, and that this was so 
intimately bound up with the respondents’ right to claim re-transfer of the property, that 
the condition that was registered should be interpreted as creating a real right not 
subject to a three year prescriptive period. 
 
The Supreme Court of Appeal concluded that the second clause of the condition was 
akin to providing the appellant with an option to purchase, essentially a personal right, 
and that the restriction created by clause 1 to build a dwelling would not be terminated 
should the appellant in its discretion decide not to seek re-transfer. It therefore 
concluded that the two clauses read together do not constitute a composite whole 
restricting the respondents’ use of property. In these circumstances the second clause 
created no more than a personal right which was capable of prescribing.  
 

It therefore held that in each case the appellant’s claim had prescribed, and 
dismissed the appeal 

EH Hassim Hardware (Pty) Ltd v Fab Tanks CC (1129/2016) [2017] ZASCA 145 
(13 October 2017) 

Rescission of default judgment –– Uniform Rules of Court  31(2)(a) and (b) –court of 
appeal may only interfere if power not properly exercised – court a quo erred - bona 
fide defence – carries prima facie reasonable prospects of success – appeal 
succeeds with costs. 
Rescission of default judgment-using counter claim as bona fide defence-possible  

[1] This appeal concerns a refusal by a single Judge of the Gauteng Division of the 
High Court, Pretoria (Siwendu AJ) to rescind a default judgment obtained against the 
appellant by the respondent arising from the appellant’s failure to file a Notice of 
Intention to defend. 



[2] The appellant is a supplier of building materials and related products to various 
builders in the construction industry and its operations are based in Limpopo 
Province. The respondent is a registered company involved in the supply of water 
tanks. 

[6] It is clear that prior to the launch of the action proceedings instituted by the 
respondent against the appellant in the court a quo, the appellant and the 
respondent were embroiled in a dispute about the outstanding balance of the 
contract price. The appellant was initially represented by Bresler Becker Attorneys. 
Due to the closure of that firm, the appellant’s files were transferred to Mr 
Oberholzer of the firm De Bruin Oberholzer Attorneys. Pursuant to Mr Oberholzer’s 
involvement in the matter as the appellant’s legal representative, the appellant 
persisted in the denial of liability on account of the late delivery of the tank and 
certain defects subsequently found on it. When the respondent’s attorneys 
threatened to take legal action against the appellant, Mr Oberholzer apprised them 
that the appellant would defend any action they intended bringing and requested 
them to serve any court processes intended for the appellant at his firm. It is 
common cause that summons commencing action against the appellant was served 
at Mr Oberholzer’s firm on 23 April 2015. 

[7] In the intervening period Mr Oberholzer took ill from 25 March 2015 and was 
hospitalised in intensive care on 8 April 2015 for a month. He was only able to return 
to work on 11 May 2015. Mr Oberholzer deposed to an affidavit in support of the 
application for rescission of the judgment, confirming that he was hospitalised. He 
averred that during his absence the administration of the affairs of his office were 
entrusted to Mrs Mariaan Bresler, the erstwhile attorney of the appellant, as well as a 
professional assistant in his office and an article clerk. The erstwhile attorney was to 
supervise the appellant’s files. It was only after a call by the appellant’s deponent on 
20 May 2015 enquiring about the appellant’s adverse credit listing that Mr 
Oberholzer became aware of the service of summons by the respondent. He filed a 
notice of intention to defend on the same day. He later learnt that default judgment 
had been granted the day before he filed the appearance to defend. The 
respondent’s attorneys refused to consent to the rescission of the judgment. The 
appellant then launched a substantive application for rescission of judgment, which 
the respondent opposed.   

[8] Although the court a quo found that the appellant was not in wilful default of 
entering an appearance to defend the action, it concluded that the appellant had not 
shown a bona fide defence. Curiously, having acknowledged that the triable issues 
relied upon by the appellant flow from the alleged breach of the contract on which 
the respondent’s claim is based, the court a quo found that those issues ‘are not 
necessarily germane to the claim the applicant [appellant] may have against the 
respondent in respect of the counterclaim’. It further found as follows:- 

‘Stated conversely, the facts giving rise to the counterclaim which is in its nature 
contractual damages, can and does constitute a separate cause of action. In this 
sense, it cannot be construed to constitute a defence that goes to the heart of the 
respondent’s claim. In my view, the requirement of a bona fide defence means a 
defence that provides the kind of answer that addresses the heart and merits of the 
respondent’s claim.’ 



The court a quo concluded that the appellant had not satisfied the requirements for 
the granting of rescission of judgment and dismissed the appellant’s application with 
costs. Aggrieved by that decision, the appellant applied for leave to appeal against 
the whole judgment of the court a quo. This appeal is with leave of that court. 

[9] The central issue to be determined in this appeal is whether the appellant 
satisfied the requirements for the granting of rescission of judgment as contemplated 
in rule 31(2)(b) of the Uniform Rules of Court. An ancillary issue is whether the 
counterclaim raised in respect of the penalties constituted a bona fide defence to the 
respondent’s claim. 

 [24] Where a counterclaim is raised as a defence, rule 22(4) becomes part of the 
broader consideration of good cause and one of the questions that occupies the 
court’s mind is whether the claim in convention and reconvention ought to be 
adjudicated upon in the same hearing. Without in any way limiting the wide discretion 
allowed to a court when considering rule 22(4), the following remarks made by the 
court in Vaughan & Co Ltd v Delagoa Bay Engineering Co Ltd[6] are apposite:- 

‘Of course there are cases, such as for instance, where, in answer to a bill of 
exchange, the defendant sets up a libel action, having nothing to do with it, in which 
the magistrate would exercise his discretion in not refusing to stay the action, but, in 
a case like the present, where the claim in reconvention, the counterclaim, arises out 
of the very contract on which the claims in convention are based, it does seem to me 
it would be unjust to require those matters to be debated in two separate actions in 
two separate Courts.’ 

[25] In Soil Fumigation[7] this Court, having endorsed the principle that a 
counterclaim can constitute a defence in a summary judgment application, went on 
to consider whether that counterclaim was bona fide. It, however, warned that a 
court should be less inclined to exercise its discretion in favour of a defendant where 
the answer to the plaintiff’s claim is raised in the form of a counterclaim as opposed 
to a plea. It pointed out that a court can only exercise its discretion in favour of a 
defendant on the basis of the material placed before it. I can find no reason that 
precludes a similar approach in an application for rescission of judgment in 
appropriate circumstances. 

[26] In the present matter, the averments made, which have already been discussed 
earlier in this judgment, prima facie suggest some malperformance on the part of the 
respondent. It is also clear that the alleged delayed and defective performance are, 
in essence, allegations of a breach of the very contract which forms the basis of the 
respondent’s claim. This inter-connectedness counts heavily in favour of the 
simultaneous hearing of the claim in convention together with the appellant’s 
counterclaim, instead of a piecemeal consideration of a multiplicity of claims. 
Although the amount the appellant had to pay in respect of the respondent’s 
defective performance accounts for a small percentage of the respondent’s claim, 
the claim in respect of the penalties resulting from delayed performance accounts for 
the balance of the respondent’s claim. The counterclaim, if proven, could therefore 
extinguish the respondent’s entire claim. Under these circumstances, a judicial 
exercise of the court a quo’s discretion should have leaned in favour of hearing the 
respondent’s claim and the appellant’s counterclaim in the same proceedings. 



[27] Instead, the court a quo found that the issues raised by the appellant in respect 
of the respondent’s alleged defective and delayed performance were not germane to 
the action brought by the respondent against the appellant. It concluded that such 
issues gave rise to a counterclaim based on contractual damages that did not go to 
the heart of the respondent’s claim and constituted a separate cause of action. 
Those findings are not supported by the facts alluded to earlier in this judgment and 
are therefore erroneous. 

[28] It is trite law that an applicant in an application for rescission of judgment need 
only make out a prima facie defence in the sense of setting out averments which, if 
established at trial, would entitle her or him to the relief asked for. Such an applicant 
need not deal fully with the merits of the case and produce evidence that shows that 
the probabilities are in its favour.That is the business of the trial court. The object of 
rescinding a judgment is to restore the opportunity for a real dispute to be 
ventilated. I am satisfied that the appellant raised triable issues and sufficiently 
disclosed the nature and the grounds of its counterclaim. It has also shown that 
these triable issues have reasonable prospects of success. The appellant has also 
shown that its counterclaim is bona fide. All the requirements for the granting of 
rescission of judgment have been satisfied. 

[29] Considering all the material placed before the court a quo, it ought to have 
exercised its discretion in favour of granting an order rescinding the judgment. Its 
failure to do so was on account of a wrong appreciation of the facts and legal 
principles. Its discretion was therefore not judicially exercised.[10] It follows that the 
appeal must succeed. 

[30] I therefore grant the following order: The appeal succeeds with costs. The order 
of the court a quo is set aside and replaced with the following order:The application 
for rescission of judgment is granted. Costs to be costs in the cause.’ The appellant 
is directed to file its Notice of Intention to Defend within 7 (SEVEN) days from the 
date of this order.  

 

Geffen and Others v Dominquez-Martin and Others (4501/2014) [2017] 
ZAWCHC 118 (17 October 2017) 

Company law-minority shareholders- s 49 of the Close Corporation Act 69 of 1984 
(‘CC Act’) and s 163 of the Companies Act 71 of 2008 

Applications- case must be made out in the founding papers- not in heads of 
argument i.e. re piercing the corporate veil-application dismissed 

Applications-speculating- It is difficult, on the basis of the rules relating to affidavit 
evidence, as set out above, to see how it is possible to justify the speculative 
position advanced by first applicant, who has not produced a single relevant 
document, nor on oath stated that he signed the document over factual averments 
made by first respondent and his attorney who searched for the alleged document at 
first applicant’s request but could not find one nor any reference to one. 



This is an application in which third applicant seeks relief in terms of s 49 of the 
Close Corporation Act 69 of 1984 (‘CC Act’) while second and fourth applicants be 
granted relief in terms of s 163 of the Companies Act 71 of 2008 

Both of these provisions afford protection to minority shareholders against unfairly 
prejudicial conduct on the part of majority shareholders.  The present dispute turns 
on whether applicants have made out a case for the relief contemplated in these two 
sections.  

[14] As expected, given the scale of the financial disaster, first applicant, first 
respondent and sixteenth respondent could not agree on whom to blame for the 
broken relationship and the lack of trust between the respective parties. 

[15] In January 2017 first respondent’s attorneys wrote to first applicants attorneys 
advising that first respondent was willing to pay first applicant R 2.4 million for his 
interest in the group, an offer which was not accepted.  In April 2017 first 
respondent’s attorneys sent first applicant’s attorneys their valuation of the business 
and thus of first applicant’s interest therein.  Subsequent thereto, a discussion took 
place between the respective attorneys with first respondent’s attorney expressing 
the hope that first applicant, having been supplied with the valuation and the 
information supporting it, would appreciate that the offer was a fair and reasonable 
one. By this stage, first applicant had launched the application, which the subject 
matter of these proceedings.   

[16] Although I shall return to the nature of the offer presently, suffice at this stage of 
the judgment to note that first applicant adopted the view that in his valuation first 
respondent used a price/earnings multiple to determine the price and then deducted 
potential liabilities, such as unpaid VAT and claims of twelfth respondent from such 
price, a calculation mechanism, in the view of first applicant was 
unjustified.  Furthermore, first applicant contended that when the price of a business, 
as determined by a PE multiple, is less than the net asset value of the business, the 
latter has to be used to determine the value of the business as opposed to the PE 
multiple.  Furthermore, no value had been placed on the trademark of Madame 
Zingara.  

[17] One further acquisition, which was relevant to the present case, was the 
purchase of a building at 158 Kloof Street Garden from where Bombay Bicycle Club 
traded.    This transaction was implemented through fifteenth respondent, the 
shareholding of which consisted of equal shares held by Southern Seas Trust, 
Melville Place and fourth applicant.   

Applicants’ complaints of unfairly prejudicial, unjust or inequitable acts 

[18] The various allegations which first applicant has made in the founding affidavit 
can be summarised as follows: 

1. Sixteenth respondent would replace Richard as the director of the various 
companies.  This favoured first respondent over first applicant.  As first 
applicant puts it ‘it also seems that Nathan is ignoring his fiduciary duties as a 
director and is acting merely as Victor’s puppet’.   

2. There is a free flow of information between first respondent and sixteenth 
respondent.  Nonetheless, insofar as first applicant is concerned, there are no 
audited financial statements, the unsigned financial statements that exist are 



more than two years old.  There is a lack of monthly financial information, no 
biannual meetings have been held in accordance with the shareholders 
agreement and no general meetings of the shareholders have been 
conducted. 

3. No financial statements have been provided for sixth respondent which, 
according to first applicant, is a significant problem, as, in his view, there has 
been a massive increase in management fees. 

4. First applicant contends that he no longer has any viewing rights to the 
bank accounts of the group of companies or the close corporations. 

5. First applicant has been treated as ‘a mere silent investor’. 

6. First applicant alleges there has been secrecy around ‘which Victor had 
been working on a full time basis since January 2016’. 

7. Second respondent refuses to comply with first applicant’s pre-emptive 
rights in terms of a shareholders agreement in relation to sixth respondent and 
in the manner in which the purchase of second respondent’s shares in sixth 
respondent took place.   According to first applicant, this conduct prevented 
him from increasing his shareholding above the threshold of 26 % which 
would have allowed him to appoint a director in sixth respondent, 

8. First respondent has refused to acknowledge that first applicant is a party to 
this shareholder’s agreement and hence this conduct was also unfairly 
prejudicial, unjust or inequitable. 

9. Even though first applicant is the sole director of fifteenth respondent, first 
respondent, without any authority, negotiated and entered into new lease 
agreements with a tenant of fifteenth respondent (Bombay Bicycle Club and 
Liquorice and Lime).   According to first applicant, the extent of the rent which 
fifteenth respondent receives influences the value of the building 

10. The abrupt cancellation of the use of the loyalty card enjoyed by first 
applicant was done on the strict instructions of first respondent, without any 
notice. 

 [36] As Mr Goodman correctly observed, it is trite law that an applicant must make 
out his or her case in the founding papers.   As was stated a long time ago in Bayat v 
Hansa1955 (3) SA 547 (N) at 553: 

‘An applicant for relief must (save in exceptional circumstances) make his 
case and produce all the evidence he desires to use in support of it in his 
affidavits filed with the notice of motion whether he is moving ex parte or on 
notice to the respondent and is not permitted to supplement in his replying 
affidavits (the purpose of which is to reply to averments made by the 
respondent in his answering affidavit) still less to make a new case in his 
replying affidavits.’  

See also Betlane v Shelly Court CC 2011 (1) SA 388 (CC) at para 29 

[37] The question therefore arises as to what case was made out in the founding 
papers.  



[38] In brief first applicant’s case as contained in the founding affidavit can be 
summarised thus: 

1. Payments to first respondent, and, particularly, the question how the 
quantum thereof was determined and the reason as to why first applicant’s 
consent was never sought as to whether any payment to first respondent, 
should be made. 

2. The lack of financial information provided to applicants.  First applicant 
contends he regularly received management accounts of the respective 
businesses until July 2016.  From August 2016 he avers that the only contact 
he engaged with the Madame ZIngara group was through lawyers and 
accountants. 

3. The lack of audited financial statements, particularly the absence of 
financial information after 28 February 2015. 

4. The purchase of second respondent’s stake and, in particular, the non 
compliance with the relevant shareholders agreement in respect of sixth 
respondent. 

5. A lack of meetings and, in particular, the absence of any shareholders 
meeting. 

6. First applicant notes that two restaurants, namely Bombay Bicycle Club and 
Liquorice and Lime, rent space from respondent.  He claims that the rent paid 
by Liquorice and Linme, in particular, was below the market value.   The lease 
agreement was coming up for renewal and “I will certainly demand a 
substantial increase in the rent.   However unbeknown to him, first respondent 
was in the process of negotiating with the tenant.  First respondent was not a 
director of fifteenth respondent and had no mandate to act on behalf 
thereof.   His conduct showed ”how the lack of communication between us is 
hurting the business of Beadica 5”.   

7. Several years ago second respondent, first respondent, and first applicant 
were issued with loyalty cards to be used at all the restaurants in the Madame 
ZIngara group as a perk of being a shareholder.  First applicant’s use of the 
loyalty card had been suspended by first respondent. 

[39] I should further note, in summary of the essential allegations made in the 
founding affidavit, that two issues which were argued in great detail before this court, 
namely the reasonable nature of the offer made by first respondent to buy out first 
applicant and an argument that relief sought in terms of s 163 of the Companies Act 
in respect of fifteenth respondent and sixth respondent, in particular, should be 
based upon the lifting of the corporate veil.  It was also contended that the same 
principle should apply in respect of the relief sought in terms of s 49 of the CC Act 
with regard to thirteenth and fourteenth respondents.   These issues were never 
raised in the founding affidavit nor, significantly, in the further affidavit deposed to by 
first applicant, on 5 June 2017 that is some three and a half months after the 
founding affidavit was signed on 21 February 2017.   

[40] It is probably for this reason that the initial heads of argument prepared on 
behalf of the applicant’s by Mr De Wet suggested that there were three principle 
questions which this court was required to answer namely: 



1. was first applicant through his entity second applicant a party to the 
shareholders agreement relating to sixth respondent?; 

2. was first applicant an active shareholder or merely a silent investor?; 

3. was first applicant and/or his entities the victim of unfairly prejudicial, unjust 
or inequitable acts or omissions and/or are the affairs of the various 
companies, to which reference has already been made, being conducted in a 
manner which is unfairly prejudicial, unjust or inequitable to first applicant or to 
his interest. 

In this connection, Mr De Wet submitted that these questions had to be answered in 
the affirmative because sixteenth respondent, the sole director of these companies, 
favoured first respondent over first applicant.   The free flow of information between 
first applicant and first respondent had dried up.   First applicant no longer had any 
viewing rights to the banking accounts of the group or an entitlement to current and 
relevant financial management or information as he was treated as a silent 
investor.    There was secrecy surrounding the appointment of first respondent at the 
Madame Zingara group and, further, there had been non-compliance with first 
applicant’s pre-emptive rights in terms of sixth respondent’s shareholders agreement 
(which reverts of course to the first question posed by Mr De Wet).  Further there 
was a unilateral decision relating to the lease agreements of the fifteenth respondent 
and an abrupt cancellation of the use of the loyalty card. 

Evaluation 

[41] These questions must be answered on the basis of the founding and answering 
affidavit.  It is trite to note that it is impermissible to make out new grounds for an 
application of this nature in a replying affidavit (see Director of Hospital Services v 
Mistry 1979 (1) SA 626 (A) at 635 – 636.   I thus turn to examine the three questions 
posed by Mr De Wet which then permit an application of the applicable law to 
applicant’s case. 

 Question 1: The purchase by first respondent’s entities of second 
respondent’s entities interest in the group 

[45] It is difficult, on the basis of the rules relating to affidavit evidence, as set out 
above, to see how it is possible to justify the speculative position advanced by first 
applicant, who has not produced a single relevant document, nor on oath stated that 
he signed the document over factual averments made by first respondent and his 
attorney who searched for the alleged document at first applicant’s request but could 
not find one nor any reference to one.  

[47] To recapitulate: on the basis of the founding affidavit, read with the 
supplementary founding affidavit, the case made out by the first applicant was to the 
effect that second applicant was a party to the shareholders agreement and, 
accordingly, clause 15.1 had to apply to it once second respondent sought to 
dispose of his shares.   Clause 15.1 provides thus: 

‘Subject to the provisions  of clauses 11 and 12 above, the remaining 
provisions of this clause 15 or any other provision of this agreement permitting 
such sale or transfer, any member (“the selling member”), wishing to sell or 
transfer all or any of its shares shall be obliged to offer such shares and all or 
a corresponding portion of its loan account (if any) against the Company (“the 



equity”), to the other member(s)) (“the remaining member(s)”) by giving notice 
in writing thereof (“the transfer notice”) to the company and the remaining 
member(s) pursuant to the remaining provision of this clause 15.’ 

Members did not, on the basis of this agreement, include first applicant. 

Question 2 

[52] I searched in vain in the founding affidavit deposed to by first applicant for any 
assertion that it was intended or that he did participate actively in the management of 
the various companies.   

Question 3 allegations of unfair prejudicial conduct 
[55] Much of the answer in this particular instance depends upon the answer to the 
previous two questions, namely that second applicant was not a party to a 
shareholders agreement and that, on the papers, it appears that the first applicant 
regarded himself as a passive investor without any day to day involvement with the 
businesses which were owned by the various companies. 

[67] As an indication of the unsubstantiated nature of this part of the case, reference 
can be made to first applicant’s replying affidavit where, in particular, he replies to 
first respondent’s claim that the unsigned statements, while not perfect, are 
reasonable.  To this all that first applicant says is, ‘I do not agree that the unsigned 
statements reasonably reflect ‘the trading and operations of the various 
businesses.’    To the valuation received he says; ‘I deny the correctness of such’ 
and further ‘it is denied that a fair and unreasonable offer was made to me’.  

[78] In summary, on the papers, applicants have failed to show on objective grounds 
that prejudice, as defined in the cases analysed in this judgment, has been shown to 
be sourced in unfair conduct of the majority shareholders.  On the papers, there has 
not been a showing by applicants that the alleged conduct has adversely affected or 
was detrimental to the financial interests of applicants.  Further, on the basis of first 
applicant’s affidavits, no right nor legitimate expectation to participate in 
management was shown, on the probabilities, in terms of the evidence as presented. 

[79] So much for the basis of the case made out by applicant in his founding papers 
and his further affidavit read together with the replying affidavit where proper account 
can be taken thereof. 

Conclusion 

[89] This case, as is generally the position with regard to matters of this nature, is 
fact specific.   In other words, the law and its application in general were hardly 
placed in dispute.  The question for determination was based on the facts set out in 
the founding affidavit together with the further affidavit.  Did the applicants make out 
a case which firstly showed that the acts or omissions of any of the corporate entities 
or related person resulted in oppressive or unfairly prejudicial consequences to the 
applicants or had unfairly disregarded their interests?  Further, were any of the 
businesses of any of the entities referred to in this judgment carried out or conducted 
in a manner that was oppressive or unfairly prejudicial to the interest of the 
applicants? 

[90] As I have been at pains to emphasise in this judgment, applicant’s case has to 
be based on the founding papers.  The court must then, in examining the founding 



papers and the averments contained in the answering affidavit, determine whether 
the conduct was oppressive or unfairly prejducial to the applicants.  As I have noted, 
some of the relief was misdirected particularly with regard the conduct of second 
respondent in the sale of shares owned by him.  In other cases, when the factual 
matrix of first applicant’s two affidavits and the answering papers are taken into 
account, there was no justification for finding that either the conditions in terms of s 
163 of the Companies Act or s 49 of the CC Act had been met.  Accordingly, there is 
no basis to proceed to grant the additional relief sought by applicants namely the 
appointment of an independent chartered accountant. 

[91] Accordingly, for all of these reasons therefore, the application is dismissed with 
costs, including the costs of two counsel, in respect of first, third, sixth to eleventh, 
thirteenth to sixteenth respondents and costs incurred by second, fourth and fifth 
respondents. 

  
NTLEMEZA v HELEN SUZMAN FOUNDATION AND ANOTHER 2017 (5) SA 402 
(SCA) 
Appeal — Execution — Application to execute pending appeal — May precede lodging 
of appeal — Dismissal of application for leave to appeal not removing jurisdictional 
underpinning for execution order — Superior Courts Act10 of 2013, s 18(1). 
Section 18 of the Superior Courts Act 10 of 2013 regulates the suspension of 
decisions pending appeal. Final judgments are suspended (s 18(1)) while 
interlocutory judgments remain operational (s 18(2)), but in both cases the court may 
order differently if certain requirements are met (s 18(3)). The present appeal was 
against an execution order made by a three-judge High Court in a review application 
by the appellant (General Ntlemeza). The High Court ruled that its order setting 
aside the appointment of General Ntlemeza as head of the Directorate for Priority 
Crime Investigation (the Hawks) on the ground of unfitness (the principal order) 
would continue to be operational and be executed in full during the appeal process 
(the execution order). In the present appeal against the execution order General 
Ntlemeza argued in a jurisdictional point that the respondents' application for 
execution was prematurely granted because at the time there was no appeal 
pending against the principal order, and that this point was dispositive of the appeal. 
It was common cause that if the jurisdictional point were unfounded, the next issue 
was whether the court had due regard to the requirements of s 18(1) when it granted 
the order to execute. 
Held 
As to the jurisdictional point: The purpose of s 18(1) was to reiterate the common-
law position on the ordinary effect of the appeal process — the suspension of the 
order being appealed — and not to nullify it (see [28]).This appeared from its 
wording: s 18(1) did not say that the court's power to reverse the automatic 
suspension of a decision was dependent on the decision being subject to an 
application for leave to appeal or an appeal, but that, unless the court ordered 
otherwise, such a decision was automatically suspended (see [29]). Moreover, the 
High Court's execution order reasonably anticipated the inevitable further appeal 
processes, thereby avoiding an undesirable multiplicity of actions (see [31] – [32]). 
There was thus no merit in the jurisdictional point (see [32]). 
As to compliance with s 18(1): The High Court could not be faulted in its finding 
that the respondents proved exceptional circumstances in the sense intended in s 
18(1) and the public, not General Ntlemeza, would suffer irreparable harm if the 



order were not granted (see [45] – [47]). The reputation of the Hawks, the foremost 
corruption- and crime-fighting unit in South Africa, was a matter of great importance, 
and correctly held by the High Court to constitute an exceptional circumstance (see 
[45]). Appeal dismissed with costs against the appellant personally. 
MFENGWANA v ROAD ACCIDENT FUND 2017 (5) SA 445 (ECG) 

Attorney — Misconduct — Overreaching — Attempt to charge, under contingency fee 
agreement, 25% of award in motor vehicle accident claim — Such agreements 
contrary to Contingency Fees Act and invalid — Attorney's attempt to claim 25% of 
award constituting overreaching — Copy of judgment to be delivered to Law Society 
for consideration of measures to combat abuse of contingency fee agreements — 
Contingency Fees Act66 of 1997, s 2(2). 
 
Mr Mfengawana and his attorney, one Mr Rubushe, had entered into a contingency 
fee agreement in respect of his claim against the Road Accident Fund. The parties 
settled the matter before it went to trial. This case concerned a request to make the 
settlement agreement an order of court, as required under s 4(3) of the Contingency 
Fees Act 66 of 1997 (the Act) in respect of '(a)ny settlement made where a 
contingency fees agreement has been entered into'. At the first hearing the court 
postponed the matter so that a copy of the contingency fee agreement could be 
made available for its perusal, and for filing of the affidavits required by s 4(1) and 
4(2) of the Act, ie one by Mr Rubushe stating the information specified in s 4(1)(a) – 
(g); and another by Mr Mfengwana stating the information required in s 4(2)(a) – 
(c). (See [10] of judgment, where s 4 is quoted.) 
Before the second hearing Mr Rubushe filed an affidavit in which he claimed 
compliance with the Act, 'in that will charge fee of 25% from the client or (double my 
fees and take whichever is lesser which would not be more than25% agreed fees)'; 
and that 'this was explained to client' when signing the contingency agreement. No 
affidavit by Mr Mfengwana was filed. At the second hearing Mr Rubushe's 
correspondent attorney provided the court with a copy of the contingency fee 
agreement. Clauses 5 and 6 entitled Mr Rubushe to 25% of the damages awarded 
by the RAF to Mr Mfengwana. The court again postponed the matter, directing that 
on resumption Mr Rubushe show cause why the contingency fee agreement should 
not be set aside; and that affidavits that comply with s 4 of the Act be furnished. 
These directions were not complied with. 
Held 
Section 2(2) of the Act did not permit an attorney to charge 25% of the damages 
awarded to his or her client. All s 2 did was allow an attorney who was party to a 
contingency fee agreement to recover from an award to their client a success fee 
based on the work done at a maximum of twice his or her usual fee. That amount 
may not, however, exceed 25% of the award. It was evident that clauses 5 and 6 of 
the contingency fee agreement were in conflict with s 2(2). Contingency fee 
agreements that do not comply with the provisions of the Act were invalid. What was 
said in Mr Rubushe's affidavit about his fee and its computation was contrary to what 
was contained in the contingency fee agreement. He appeared to accept that the 
contingency fee agreement was contrary to the Act, seeking to tender to amend it 
unilaterally and retrospectively. That could not avail him in his attempt to sidestep the 
difficulty posed by clauses 5 and 6: they were essential terms of the contingency fee 
agreement and therefore could not be severed from it. As a result, the contingency 
fee agreement as a whole was invalid for its failure to comply with s 2(2) of the Act. 



The common law therefore applied, meaning that Mr Rubushe was only entitled to a 
reasonable fee in relation to work performed. And, as the contingency fee was 
invalid, an order could be made in the absence of the otherwise required affidavits 
confirming the settlement, which appeared to be fair.(Paragraphs [12], [20], [22], [24] 
– [26], [30].) 
Anecdotal evidence within the legal profession points towards widespread abuses of 
contingency fee agreements, practitioners interpreting s 25(2) of the Act as entitling 
them to take 25% of their award (when case law had settled its correct 
interpretation). Strict compliance with the Act was necessary to prevent abuses on 
the part of unscrupulous legal practitioners willing to take advantage of their clients 
— a phenomenon that was unfortunately all too common. This was yet another case 
in which an attorney — an officer of the court who was supposed to act with integrity 
and comply with the highest ethical standards — was guilty of an attempt to grossly 
overreach his client. Given the limited amount (and the poor quality) of work 
performed in this matter, a 'fee' of 25% of the settlement amount (ie R226 222,30) 
was grossly disproportionate and amounted to overreaching on an outrageous scale. 
This was a cause for grave concern, a manifestation of possibly endemic corruption 
embedded in the attorneys' profession. For this reason, the registrar of this court 
would deliver a copy of this judgment to the Cape Law Society so that it, as 
custodian of the ethical standards of the profession in the public interest, may 
consider ways and means of stopping the rot.  
MOKONE v TASSOS PROPERTIES CC AND ANOTHER 2017 (5) SA 456 (CC) 
 
Court — High Court — Powers — Stay — Court has power to stay proceedings before 
it, pending determination of material issue in other proceedings. 
Events in this case were as follows. 
•   For 2004 – 5 Ms Mokone and Tassos concluded a written lease. It contained a 
pre-emption (if Tassos wished to sell the property, Mokone had the right of first 
refusal, the price to be negotiated) (see [3]). 
•   For2005 – 6 they had an oral lease on the terms of the written one. 
•   For 2006 – 14 they agreed to extend the written lease. (Tassos wrote on its cover 
'Extend till 31/5/2014 monthly rental R5500', and signed.) 
•   In 2009 Tassos sold, and in 2010 transferred, the property to Blue Canyon. † 
•   In2012 Mokone instituted an action to set aside the sale and transfer, and to 
compel a sale to her. 
•   In mid-2014 the lease ended. Mokone remained and continued to pay rent to Blue 
Canyon. In December it gave her notice to vacate by the end of January 2015. She 
failed to, and it applied to evict her. The magistrates' court dismissed the application, 
on the basis that an issue relevant (BlueCanyon's ownership) was awaiting 
determination in the action. (Ultimately, Blue Canyon appealed to the High Court, 
which ordered eviction; Mokone applied for leave to appeal to the Supreme Court of 
Appeal (it declined), and then to the Constitutional Court.) 
•   In late-2015 the High Court determined, in the 2012 action, the separated issue of 
whether the parties had, in extending the lease, extended the pre-emption. It held 
that they had not. It postponed determination of the other issues. Mokone applied for 
leave to appeal to the Supreme Court of Appeal (it refused), and then to the 
Constitutional Court. 
The issues were: 
•   Whether to develop the common-law rule that when parties agree to extend a 
lease, they are taken as intending to extend only those terms incidental to the lease 



relationship, and not those collateral to it, such as a pre-emption. Held, that the rule 
should be developed: in such an instance, the parties should be taken as intending 
to extend both the terms that are incidental to the lease, and those which are 
collateral to it. (See [20], [22], [36] and [41].) 
•   Whether Mokone and Tassos, in agreeing to extend the lease, had also extended 
the pre-emption. Held, that they had (see [15], [39] and [43]). 
•   Whether a pre-emption in respect of land need comply with the formalities (writing, 
signature) in s 2(1) of the Alienation of Land Act 68 of 1981. 
Held, that it need not: this was consonant with the wording of ss 2(1) and 
1(1); Hirschowitz's conclusion to the contrary was incorrect; the aims of the Act 
would not be subverted; and the reach of the formalities requirements would be 
appropriately confined. (See [44], [46] – [47], [50] – [51] and [61] – [63].) 
•   Could a court, if it were in the interests of justice, suspend proceedings before it, 
pending determination of a material issue in other proceedings. 
Held, that it had the inherent power to do so. (See [66] – [67], [69] – [70] and [79] – 
[80].) 
•   Should the High Court have stayed determination of Blue Canyon's appeal 
against the magistrate's refusal to evict? 
Held, that it should have done so in the interests of justice: Blue Canyon's ownership 
might yet be impugned in the action (see [69] – [70]). 
The High Court declaration, that the pre-emption was not extended, set aside and 
replaced with a declaration that it was extended. The action on the pre-emption 
remitted to the High Court for determination of the outstanding issues (see [75]). 
The High Court order of eviction (granted in the appeal from the magistrates ‘court) 
set aside, and the appeal stayed, pending finalisation of the action (see [75]). 
Froneman supported the majority's order on extension, remittal and suspension. He 
would not, though, have overruled Hirschowitz.  
 

MORAITIS INVESTMENTS (PTY) LTD AND OTHERS v MONTIC DAIRY (PTY) 
LTD 2017 (5) SA 508 (SCA) 
 
Practice — Judgments and orders — Rescission — Consent judgment — Grounds 
—Lack of authority — Order may be rescinded on basis of lack of authority to conclude 
settlement agreement made order of court. 
Company — Contracts — Freedom of contract — Restrictions — Disposal of whole 
or greater part of undertaking or assets of company — Directors may not dispose of 
whole or greater part of undertaking or assets of company without approval by special 
resolution at general meeting of shareholders — In appropriate circumstances doctrine 
of unanimous assent may apply — Companies Act 71 of 2008, ss 112 and 115(2)(a). 
 
Mr Moraitis and Mr Kebert together conducted a dairy business. They each held their 
interests indirectly. In respect of Mr Moraitis, that vehicle was the Moraitis Trust (the 
Trust), of which he and his brothers were trustees. The Moraitis Trust was the sole 
shareholder of Moraitis Investments, which in turn held stakes in the various 
companies through which the business was conducted. A falling-out between Mr 
Moraitis and Mr Kebert gave rise to various pieces of litigation. But the parties 
resolved their numerous disputes, and entered into a settlement agreement, which 
was made an order of court by consent. Mr Moraitis signed the agreement on behalf 
of both the Moraitis Trust and Moraitis Investments. That fact gave rise to the 



present matter. In the court a quo the trustees sought to set aside the settlement 
agreement, and the order making it an order of court. They argued that the 
agreement was invalid because Mr Moraitis had not been authorised by either the 
Trust or Moraitis Investments to conclude it. Among alternative arguments raised 
was one that, given that the settlement agreement involved a disposal of the whole 
of Moraitis Investments as contemplated in s 112 of the new Companies Act 71 of 
2008, a special resolution was called for in terms of s 115(2)(a). That however did 
not take place, rendering the agreement void. The court of first instance upheld the 
application but an appeal to the full bench succeeded, and the appellants 
approached the SCA on appeal. 
The approach adopted by the appellants in the court a quo was to argue that, 
because the settlement agreement was authorised it was invalid and the consent 
order making it an order of court should be set aside. However, the SCA stressed 
that the starting point should be the court order obtained by consent. It, like all court 
orders, could not be disregarded for as long as it stood, and could only be rescinded 
on limited grounds. (See [9] and [10].) The court stressed that the appellants' case 
had to fall within those grounds (see [10], [16] and [17]), which it set out in detail. 
Held, that, generally speaking, the only recognised grounds upon which a court order 
obtained in contested proceedings could be rescinded were fraud and, in exceptional 
circumstances, justus error (see [12] and [13]). However, where, as here, the 
argument was that a signatory to a settlement agreement made an order of court 
was acting in a representative capacity, but lacked authority, another principle came 
into play. That was that a court could only grant a consent judgment if the parties to 
the litigation had agreed to the court granting it. If they had not done so, but the court 
was misled into thinking that they had, the judgment had to be set aside. This was 
something different from avoiding a contract on the grounds of fraud, duress, 
misrepresentation, or the like. In those cases the injured party had an election to 
abide by the agreement. When one was concerned with an absence of authority to 
conclude the agreement in the first place, that was not a matter of avoiding the 
agreement, but of advancing a contention that no agreement came into existence. 
(See [17] – [20].) 
Held, however, that in the present instance the appellants had failed to discharge the 
onus placed on them to establish that the Trust and Moraitis Investments had not 
authorised Mr Moraitis to act on their behalf in entering into the settlement 
agreement and agreeing to make it an order of court (see [33] and [35]). 
Held, further, as to the appellants' arguments based on ss 112 and 115, that the lack 
of a special resolution did not invalidate the settlement agreement. The Moraitis 
Investments' single shareholder — the Trust — had agreed to Moraitis Investments' 
becoming a party to the settlement agreement. In such circumstances, the doctrine 
of unanimous assent — a principle long recognised in South African law as applying 
to companies and equally applicable under the new Companies Act — operated to 
render the agreement lawful. (See [36] – [38].) 
Appeal dismissed with costs. 
 
MAN FINANCIAL SERVICES SA (PTY) LTD v PHAPHOAKANE TRANSPORT 
AND ANOTHER 2017 (5) SA 526 (GJ)  
 
Credit agreement — Consumer credit agreement — Whether agreement subject to 
NCA — Parties by transactio concluding settlement agreement in full and final 
settlement of all obligations arising out of prior suretyship agreement— Prior 



agreement not subject to NCA, as principal debt not arising from agreement falling 
within scope of NCA — New agreement describing respondent as principal debtor, 
and no longer as surety — New settlement agreement calling for compliance with 
NCA, despite original agreement's falling outside NCA — National Credit Act 34 of 
2005, s 4(1). 
This case demonstrated that, where parties effect a transactio — ie an agreement of 
compromise which finally disposes the issues in dispute — such new agreement 
may require compliance with the provisions of the National Credit Act 34 of 2005, 
despite the prior replaced agreement's falling outside the provision of such Act. The 
present facts were briefly the following. The second respondent bound himself as 
surety and co-principal debtor in favour of the applicant for any debts owing by the 
first respondent to the applicant in terms of several truck rental agreements. The first 
respondent breached the rental agreements and they were cancelled by the 
applicant. The parties entered into negotiations for payment of the outstanding 
amounts, and another agreement was entered into, in full and final settlement of the 
applicant's claims against the first and second respondents with regard to the rental 
agreements in question. This settlement agreement provided that the first and 
second respondents were liable jointly and severally for the debt (the capital amount 
of R5 million plus additional fees or interest). The second respondent was no longer 
described or bound as surety. 
The second respondent opposed the present application — in which the applicant 
claimed payment of outstanding amounts due to it — on the basis that the settlement 
agreement was subject to the NCA and the applicant had failed to comply with the 
notice requirements set out in s 129. The question of the applicability of the NCA to 
the settlement agreement formed the focus of the dispute. This question was one of 
pertinence, given that the prior agreement, in terms of which the second respondent 
had stood surety for the obligations of the first respondent arising out of the rental 
agreements, was not subject to the NCA: the first respondent was a juristic person in 
respect of whom the s 4 exclusions set out in the NCA applied; as a credit guarantor 
for those principal obligations, the NCA would similarly not apply to the second 
respondent. The second respondent however argued that the settlement agreement 
fully terminated the parties' rights and obligations in terms of the original agreement. 
And in respect of the new settlement agreement, its (the second respondent's) 
obligation arose as a principal debtor, and it was not a juristic person to which the 
NCA exceptions applied. In such circumstances the new settlement agreement was 
subject to the NCA. 
Held, that the settlement agreement, being one in full and final settlement of the 
issues between the parties, was a transactio in the legal sense.Hence, given that the 
transactio was one without reservation of the terms of the original agreement, the 
parties were precluded from enforcing rights and obligations arising from the 
compromised claims (see [9], [10] and [13]). It ended the relationship between the 
parties as far as the rental agreements and suretyships were concerned (see [9]). It 
constituted a new agreement, and one amounting to a credit agreement within the 
meaning of the NCA, given the circumstances of the case. The applicant had thus 
been obliged to comply with the s 129 notice requirements. (See [9] and [15].)  
Application postponed sine die to ensure compliance with the provisions of s 129. 
 
DE SOUSA AND ANOTHER v TECHNOLOGY CORPORATE MANAGEMENT 
(PTY) LTD AND OTHERS 2017 (5) SA 577 (GJ) 
 



Company — Oppressive conduct — What constitutes — 'Unfair prejudice' —Test — 
Objective — Whether conduct fair or unfair depending on context — Effect of conduct 
being real issue — Requirement of 'prejudice' meant that conduct had to have harmed 
member in commercial, not merely emotional, sense — Companies Act 61 of 1973, s 
252(1) and (3). 
Company — Oppressive conduct — What constitutes — Minority shareholders in 
company bringing action for relief from oppressive conduct on part of majority — 
Majority causing income to be diverted from company — Wrongfully using company 
funds to pay legal costs incurred by majority shareholders in resisting action — 
Causing company to enter into simulated retention agreements with employee, where 
true aim to fund shareholder's purchase of shares — Annual financial statements 
undervaluing assets to suppress share value — Conduct amounting to misuse of 
company funds to financial prejudice of minority — Lack of probity in manner affairs 
conducted — Conduct unfairly prejudicial to minority — Action granted — Companies 
Act 61 of 1973, s 252(1) and (3). 
Constitutional law — Human rights — Right to a fair trial — Whether violated where 
judicial officer limiting time for cross-examination of witnesses in civil trial — Right to 
cross-examine witnesses not absolute — May be limited to prevent unnecessary 
wasting of time and increase in costs — Whether limitation violating fair trial rights 
dependent on whether litigant suffering any prejudice — Presently, no prejudice 
suffered as only time allowed for cross-examination limited, not scope.  
Costs — Special order — When to be awarded — Minority shareholders bringing 
action against majority for relief from oppressive conduct — Defendants prolonging 
trial through unwarranted interlocutory applications, long and irrelevant cross-
examination, and groundless objections — Majority withholding dividends to which 
plaintiffs were entitled, to deprive them of their means to litigate — Majority wrongfully 
using company funds to pay defendant shareholders' legal costs — Special costs 
order on attorney and client scale appropriate. 
Evidence — Witnesses — Calling, examination and refutation — Cross-examination 
— Right to cross-examine witnesses not absolute — May rightfully be limited by 
judicial officer to prevent unnecessary wasting of time and increase in costs. 
 
Technology Corporate Management (Pty) Ltd (TCM) was an information technology 
company, comprising the shareholders De Sousa, Diez, Cornelli, Da Silva and the 
Hassim Family Trust (controlled by Hassim), each of whom was also a director 
(Hassim on behalf of the Trust). From its inception TCM had been conducted as a 
domestic company in a manner akin to a partnership, primarily between its founding 
members, De Sousa and the current CEO Cornelli, who together controlled and 
managed the company. The present matter — in which the minority shareholders De 
Sousa and Diez launched an application in terms of s 252 of the Companies Act 61 
of 1973 for relief from oppressive conduct — arose from a break-down in the 
relationship between the shareholders that followed the purchase of shares in TCM 
by the Hassim Family Trust. When it had become apparent that the Trust (or 
Hassim) could not afford the original price agreed to, Cornelli attempted to persuade 
the shareholders to agree to the amendment of the shareholders' agreement to 
reflect a lower price; De Sousa and Diez resisted this as being against the interests 
of the company and shareholders. The plaintiffs alleged that the majority, under 
Cornelli's direction, had subsequently excluded them from the management of the 
company, and Cornelli had undermined and humiliated them by various means. 



They cited instances of conduct on the part of Cornelli (or those acting under his 
supervision) — often aimed at indirectly securing funding for the Trust to afford the 
shares — that were harmful to TCM and its shareholders. The plaintiffs further 
claimed that, when attempts were made by the plaintiffs to dispose of their shares in 
TCM, Cornelli did not negotiate in good faith to arrive at a fair price. De Sousa was 
ultimately dismissed as an employee of TCM, while Diez was sent away to a post in 
the Namibian office. 
The plaintiffs' principal argument was that Cornelli (acting alone, alternatively 
supported by the other shareholders) had conducted himself in a manner that 
brought about a state of affairs that was, in the words of s 252(1), 'unfairly prejudicial' 
and inequitable to them. 'Just and equitable' relief in terms of s 252(3), they argued, 
would be for TCM to purchase their shares. In addition to Cornelli and the other 
shareholders, against whom the plaintiffs' complaint was in substance directed, TCM 
was cited as a nominal defendant. 
Relief in terms of s 252(3) 
The principal question was whether the plaintiffs had satisfied the jurisdictional 
requirements for relief in terms of s 252(3). The court undertook a comprehensive 
survey of the law relevant to a s 252 application, and reiterated the following: 
   •   The conduct complained of had not only to be prejudicial, but also unfairly so 
(see [34]). Fairness was an elastic concept, and whether conduct was 'fair' or 'unfair' 
would depend on the context (see [36]). The test for unfair prejudice was an 
objective one (see [35]). The effect of the challenged conduct was the real issue, and 
depending on the circumstances of the case, the motive for the conduct might also 
be relevant (see [55]). The requirement of prejudice meant that the conduct had to 
be shown to have caused the member harm in a commercial and not in a merely 
emotional sense (see [53]). 
   •   The law recognised the following kinds of conduct as being unfairly prejudicial: 
where there was an unfair abuse of power and an impairment in the probity with 
which the company's affairs were being conducted (see [39] – [41]); where a minority 
shareholder who had a right or legitimate expectation to participate in the 
management of the company was excluded from so doing by the majority without a 
reasonable offer or arrangement being made to enable the excluded shareholder to 
dispose of his shares (see [44] – [48]); where the financial interests of a shareholder 
were adversely affected as a result of unfair conduct on the part of those who 
controlled the company (see [43]).  
Held 
The affairs of TCM had been conducted by Cornelli, and the majority shareholders 
under his instruction, in a manner that was detrimental to the plaintiffs' financial 
interests, as follows: 
   •   The business of TCM's profitable Supplies Division had been operated as if it 
were a separate entity from TCM; with all its income and profits being diverted to 
another company, of which Hassim was a shareholder. This resulted in a loss to 
TCM of the business and profit derived by the Supplies Division and jeopardised 
shareholder value. 
   •   In circumstances in which the dispute was one between the shareholders, TCM 
unjustly paid for the legal costs incurred by the defendant shareholders in resisting 
the s 252 action, conferring a distinct financial advantage on the majority at the 
expense of the minority.  
   •   TCM undervalued its assets in its annual financial statements for 2008 – 2012 
by understating its inventory. For the same period, and indicative of inefficient 



management, operating expenses rose dramatically, in the form of increases in staff 
costs, directors' emoluments, management fees, the payment of bonuses and other 
operating expenses. The profits available to shareholders were decreased 
dramatically, which negatively impacted on the level of dividends payable to the 
plaintiffs, and shareholder value. (See [258], [260], [289] – [293] and [333] – [334].) 
   •   TCM concluded so-called retention agreements with Hassim. They were in fact 
simulated agreements whose true aim was to assist Hassim or the Trust to pay for 
the shares. They unduly favoured Hassim at the expense of TCM and the other 
shareholders. (See [329].) 
The manner in which the Supplies Division was operated, the payment of the legal 
fees of the shareholders and the retention agreements all constituted a 
misapplication of TCM's funds (see [204], [333] – [335]). This demonstrated a lack of 
probity or fair dealing in the way the affairs of TCM were operated. So too did the 
way in which the annual financial statements were prepared, in that the probabilities 
were that the assets were deliberately undervalued in order to suppress share 
values in the event that TCM was compelled to purchase the plaintiffs' shares. (See 
[329], [333] – [335].) 
The plaintiffs, who had a legitimate expectation to participate in the management of 
TCM owing to its quasi-partnership nature, had been denied by the majority the 
ability to do so, in circumstances in which they had not been afforded an opportunity 
to dispose of their shares at fair value. Cornelli refused to engage in good faith, and 
also prevented the plaintiffs' access to financial information of TCM. The plaintiffs 
were unduly prejudiced, as they remained passive shareholders in the company 
which appeared to be mismanaged by the majority with whom they had fallen out. It 
could not reasonably be expected of the plaintiffs who had lost their employment to 
keep their assets locked in TCM. (See [128], [149], [154], [163] and [332].) 
In the premises, the plaintiffs were entitled to relief in terms of s 252. The affairs of 
TCM had been, and continued to be, conducted by Cornelli in a manner that was 
unfairly prejudicial, unjust and/or inequitable to the plaintiffs as members of TCM. 
There was every reason to believe that the conduct complained of would continue 
and that the plaintiffs would be prejudiced by such conduct unless relief were given 
to them in terms of s 252(3). The only practicable order would be for TCM to 
purchase the plaintiffs' shares at their value on the date of the order. A referee had to 
be appointed to determine a fair value. As per the law, no allowance or deduction 
could be made for the fact that the plaintiffs held a minority shareholding. Further, 
the valuation had to include the value of the TCM Supplies Division. (See [330], 
[337], [358], [359] and [361].) 
Prolonged length of proceedings 
A distinguishing feature of the present action was its prolonged duration, its being 
marked by an excessively long record, and, on the part of the defendants, lengthy 
cross-examination of witnesses, constant objections, and numerous unsuccessful 
interlocutory applications. In the light of the aforementioned the court imposed a 
timetable on the parties during the course of the trial, and, when it became clear that 
the defendants would not stick to it, it limited cross-examination by the defendants. 
Two questions arose: (a) whether the defendants' fair trial rights had in any way 
been compromised by the court's decision to limit cross-examination; 
and (b) whether, given the manner in which the trial was conducted, the defendants 
should be subject to a punitive costs order. 
Held 



As to (a), while the right to cross-examine a witness was a fundamental procedural 
right, it was not an absolute one, and could be limited where continued cross-
examination would waste time and add unnecessarily to costs. Whether the limitation 
infringed a litigant's fair trial rights depended on whether they had suffered prejudice 
as a result, given the circumstances of the case. In the present matter, the court was 
fully justified in imposing a time limit on the cross-examination, given the unduly 
protracted nature of the trial, the defendants' repeated failure to abide by the 
timetable, and their insistence on cross-examining witnesses on points that were not 
dispositive of the case. At the same time, no prejudice was suffered by the 
defendants, given that only the time allowed for questioning was limited. (See [94] – 
[101] and [112].) 
As to (b), the following conduct of the defendants demanded that costs be awarded 
against them on a punitive scale of attorney and client. They had litigated in an 
obstructive fashion, taking every opportunity to prolong proceedings through 
unwarranted interlocutory applications, long and irrelevant cross-examination, and 
groundless objections. The defendants had purposely withheld dividends owing and 
due to the plaintiffs, with the intent of depriving the plaintiffs of their means to litigate. 
They had refused to negotiate in good faith with the plaintiffs with the aim of 
permitting the plaintiffs to dispose of their shares at a fair value and without resort to 
litigation. They had made wrongful use of company funds to resist present 
proceedings where the dispute was in truth one between the shareholders. (See 
[338] – [353] and [355].) 
Action granted as per order above. Costs to be paid by the defendant shareholders 
on the attorney and client scale. 
Law Society of the Northern Provinces v Bobroff and others [2017] 4 All SA 85 
(GP) 
Legal practice – Attorneys – Misconduct by attorneys – Sanction – Striking off from 
roll or suspension – Nature of application described by court – Court required to 
determine whether person is fit and proper to practise and whether in all the 
circumstances the person in question is to be removed from the roll of attorneys or 
whether an order suspending him from practice for a specific period will suffice. 
In December 2016, the first and second respondents were struck from the roll of 
attorneys, and the third respondent was suspended from practice for a year. All three 
were attorneys and directors in the fourth respondent law firm. Reasons for the orders 
were furnished in the present judgment. 

An application was initially brought by the applicant law society for the striking-off of 
the names of all three attorneys from the roll of attorneys. It was ordered that the first 
and second respondents (the “Bobroffs”) be suspended from practice pending the 
determination of the present application as well as one by the fifth and sixth 
respondents (the “Grahams”) for the striking-off of the names of the Bobroffs from the 
roll of attorneys. The reason for the suspension rather than the striking-off of the 
Bobroffs was to allow them an opportunity to respond to the amended application by 
the Grahams for the striking-off of the Bobroffs whereas previously merely their 
suspension was sought. 

The Bobroffs dealt mainly with claims against the Road Accident Fund (“RAF”) for 
damages sustained by claimants as a result of motor vehicle accidents. The sixth 
respondent became a client of the firm when he brought a damages claim arising from 



injuries he sustained in a motor vehicle accident. On finalisation of his claim, he and 
his wife (the “fifth respondent”) lodged a complaint with the law society against the 
Bobroffs, regarding overcharging. Accusing the Bobroffs of overreaching, the 
Grahams alleged that the Bobroffs claimed inflated fees. Dissatisfied with the law 
society’s perceived tardiness in dealing with the complaint, the Grahams brought their 
own application as set out above. The Court referred to the various applications, 
counter-applications and interlocutory applications made by the parties in the course 
of the matter. 

Although the law society’s investigation was continuously hampered by the Bobroffs, 
it was eventually reported that several cases of overreaching clients through the use 
of unlawful contingency fee agreements were identified. The firm also failed to keep 
accurate records of time spent on matters. 
Held – The evidence clearly established serious overreaching by the firm. Evidence 
was also uncovered of misappropriation of trust funds and fictitious disbursements 
being claimed as a general practice at the firm. Various other contraventions of the 
Attorneys Act 53 of 1979 (the “Act”) and the Law Society’s rules were found. 

The Court, accordingly, moved on to discuss the nature of proceedings for the 
striking-off of an attorney. When a Law Society approaches the court under section 
22(1)(d) of the Act, it brings the attorney before the court by virtue of a statutory right, 
informs the court what the attorney has done and asks the court to exercise its 
disciplinary powers over him. The application involves a three-stage enquiry. First, the 
court must determine whether the offending conduct has been established on 
preponderance of probabilities, which is a factual enquiry. The second enquiry is 
whether the person concerned is in the discretion of the court not a fit and proper 
person to continue to practise. It involves the weighing-up of the conduct complained 
of against the conduct expected of an attorney and, to such extent, is a value 
judgment. The third enquiry is whether in all the circumstances the person in question 
is to be removed from the roll of attorneys or whether an order suspending him from 
practice for a specific period will suffice. The first stage of the inquiry involves purely 
factual findings, while the second and third stages involve the exercise of a discretion. 

The instances of serious misconduct and breach of the law were extensive in this 
matter. The Court was convinced that the Bobroffs were not fit and proper persons to 
practise as attorneys. 

The third respondent attempted to blame the Bobroffs and the firm’s bookkeeper for 
the contraventions. That was not an acceptable defence. As a member of the firm, he 
had a duty to participate in the administration and control of the trust accounts. 

The issue of sanction was for the court’s discretion. Relevant factors were the nature 
of the conduct complained of, the extent to which it reflects upon the person’s 
character or shows him to be unworthy to remain in the ranks of an honourable 
profession, the likelihood or otherwise of a repetition of such conduct and the need to 
protect the public. The third respondent’s contraventions were such that the Court 
believed that suspension with appropriate conditions would be appropriate. Such 
conditions were attached to the suspension order. 
Mathe v Minister of Police [2017] 4 All SA 130 (GJ) 
Civil procedure – Unlawful arrest and detention – Claim for damages – Scale of costs 
to be awarded – In awarding costs, a court has a discretion, to be exercised judicially 



upon a consideration of the facts of each case, and in essence it is a question of 
fairness to both sides. 
Personal injury/Delict – Unlawful arrest and detention – Duties of police towards 
women and the identification of women as a vulnerable sector in our society discussed 
– Claim for damages – Assessment of quantum of general damages. 
In February 2014, the plaintiff was arrested on a charge of prostitution. She was then 
was unlawfully detained overnight in police custody. The relevant police officers were 
at the time, acting within the course and scope of their employment with the South 
African Police Services (“SAPS”). 

According to the plaintiff, she was waiting for a taxi with her friends on the night in 
question, when she was arrested. She claimed that she had been detained with five 
others in a filthy police cell, with a single, non-functioning toilet situated in the middle 
of the cell with no privacy. She also referred to the alleged damage to her reputation 
after her release. She claimed R500 000 in damages, representing infringement of her 
constitutional rights to equal protection and benefit of the law, human dignity, freedom 
and security of a person, freedom of movement and conditions of detention that are 
not consistent with human dignity. The damages were also based on an infringement 
of her personal rights to physical integrity, dignity, privacy, reputation and sense of 
self-worth. The particulars of claim alleged that as a result of her arrest and detention, 
she suffered shock, psychological trauma, emotional shock and contumelia. 

Flowing from the arrest and detention, the plaintiff sued the defendant for damages. 
The defendant conceded that the arrest and detention was unlawful. 
Held – The issues for the Court’s determination were the quantum of general damages 
and the scale of costs to be awarded to the plaintiff. 

The plaintiff suffered an arbitrary deprivation of personal liberty and was humiliated 
and traumatised by virtue of her unlawful arrest and detention. In assessing damages 
for unlawful arrest and detention, the idea is not to enrich the aggrieved party, but to 
offer some sort of solatium for her injured feelings, commensurate with the injury 
inflicted. 

In working towards an appropriate assessment of damages, the Court referred to 
relevant cases. It then highlighted the pertinent facts of the case at hand. It was 
suggested that the police had no lawful reason for arresting the plaintiff. The plaintiff 
and her friends were merely waiting at a petrol station for a taxi. The police abused 
the power entrusted upon them – not even taking the basic step of identifying 
themselves to their victims prior to starting their interrogation. They then bundled the 
women into the car and told them that they would find out what they were being 
arrested for when they arrived at the police station. The plaintiff was only informed of 
her constitutional rights the next morning. The Court was of the view that the plaintiff 
(and her friends) had only attracted the negative attention of the police because they 
were female. She was subjected to prejudices which were exclusively based on 
gender. 

Having regard to the facts as a whole, past awards and relevant case law, the Court 
found that a fair and reasonable amount for the damages to be awarded to the plaintiff 
was R120 000. 



Next, the Court turned to the issue of costs. In awarding costs, a court has a 
discretion, to be exercised judicially upon a consideration of the facts of each case, 
and in essence it is a question of fairness to both sides. The amount of the claim is 
not the only factor that should be considered by this Court when considering an 
appropriate cost order. The underlying principle in awarding costs in such matters 
relates to the nature of the cause of action. The courts attach importance to the 
questions of unlawful arrest and detention, because they involve the violation of 
important constitutional rights and issues of public interest. The present matter was of 
great importance to the plaintiff because her dignity was impaired by the unlawful 
conduct of police officials. The case was also of public interest. The conduct of the 
police officials involved was unconstitutional and unlawful. 

Finally, the Court pointed out that the parties had agreed at the pre-trial conference 
that the case should not be transferred to another court. It was on the basis of that 
agreement that the trial proceeded in the present Court instead of being transferred to 
the Magistrates’ Court. Consequently, the defendant could not be allowed to resile 
from the agreement by arguing for costs on the Magistrates’ Court scale. 

Harrielall v University of KwaZulu-Natal (CCT100/17) [2017] ZACC 38 (31 
October 2017) 

Review application — admission policy — right to education — access to further 
education 

Costs - Biowatch principle —— constitutional litigation — State obligation 

The Constitutional Court handed down judgment in an application for leave to appeal 
against an order of the Supreme Court of Appeal upholding the decision of the High 
Court of South Africa, KwaZulu-Natal Division, Pietermaritzburg (High Court), 
dismissing the applicant’s review application against the University of KwaZulu-Natal 
(UKZN). 
 
The applicant, who aspires to be a doctor, applied in 2015 for admission to the MBChB 
programme at UKZN.  She was unsuccessful.  She subsequently studied for the 
degree of Bachelor of Medical Science (Anatomy).  This was taken on in the hope of 
improving her prospects for admission to the MBCHB programme the following year.  
In 2016, she applied again under UKZN’s “mature students” policy.  Again, her 
application was unsuccessful. 
 
Aggrieved by the decision, the applicant launched a review application in the High 
Court to set aside the decision not to award her a place in the MBChB programme.  
UKZN opposed the application, stating that she had been considered alongside 160 
other applicants under the “mature students” policy and that she was not among the 
top ten who were ultimately awarded places.  The High Court agreed with the 
University and therefore dismissed the review application with costs.  The applicant 
applied to the Supreme Court of Appeal for leave to appeal against that decision; that 
Court dismissed her application with costs. 
 
In this Court, the parties were directed to file written submissions regarding the issue 
of costs.  No oral argument was heard in this matter. 



On the substance of the appeal, this Court held that the admissions policy was 
correctly applied to the applicant’s request for admission.  The applicant was 
unsuccessful because she was competing against candidates who were more 
qualified than her and thus scored higher in terms of the admission requirements. 
 
On the issue of costs, however, the Court held that the Biowatch principle ought to 
have been applied.  This principle requires that an unsuccessful party in proceedings 
against the state be spared from paying the state’s costs in constitutional matters.  The 
principle applies in every constitutional matter involving the state in order to prevent 
the chilling effect that adverse costs orders might have on litigation concerning 
constitutional rights.  The University is a public institution through which the state 
discharges its constitutional obligation to make access to further education realisable.  
Accordingly, the High Court and the Supreme Court of Appeal should have applied the 
Biowatch principle and not awarded costs against the applicant. 
 

Elefu v Lovedale Public Further Education and Training College and Others 
(152/2017) [2017] ZAECBHC 13 (19 October 2017) 

Lis Alibi Pendens -plea-requirements-labour court issues decided now before high 
court 

This application is but one of a series concerning the applicant’s dismissal from the 
College where he was employed as Assistant director, Human Resources. It is only 
the first respondent (“the College”) who opposes the application. It essentially raises 
a plea of Lis Alibi Pendens, to the effect that there are pending proceedings between 
the parties in the Labour Court on the very same issue of the applicant’s dismissal 
which underpins his claim for the relief set out above.  The College has also filed a 
counterclaim. 

Pursuant to a disciplinary hearing against him, in which he was charged with five 
counts of misconduct, the chair of those proceedings recommended that he be 
dismissed from the College. On 2 April 2012, he lodged an internal appeal against 
this finding.  

The requisites for a plea of Lis Alibi Pendens are that: there must be litigation 
pending; the other proceedings must be pending between the same parties or their 
privies; the pending proceedings must be based on the same cause of action; and 
the pending proceedings must be in respect of the same subject-matter.  This does 
not however mean that the form of the relief claimed must be identical in both 
proceedings. 

The applicant made vague reference in his founding affidavit to the existence of an 
arbitration award, a copy of which was only provided at the time of the filing of the 
College’s answering affidavit, but only to indicate that he had made a conscious 
decision upon delivery of the judgment of Malusi J to abandon these proceedings, on 
the basis of his belief that Malusi J had “confirmed that the employer/employee 
relationship (was) not terminated but persists between the College and (the 
applicant) as at 16 August 2012”.  The applicant attached to his founding affidavit a 
letter addressed to the registrar of the labour court dated 13 March 2017 (which 
bears no case number) in which he advises that the matter before that court has 



been “re-routed” to the College.  Whilst this suggests a settlement of sorts, it is not 
unequivocally an abandonment of these proceedings and probably just as well for 
the applicant, given the view I take herein. 

This satisfies the first two requisites for the special plea referred to above.  But are 
the proceedings based on the same cause of action? The applicant has steered 
away from asking for a declarator that the dismissal was invalid or unlawful for want 
of compliance with the provisions of the Code in breach of his employment contract, 
yet the relief he presently seeks has to be premised on something.  Ostensibly, that 
something is the finding of Malusi J that the internal appeal process was 
tainted.   The applicant simply assumes on this basis that he has not been dismissed 
and therefore the question of lawfulness or fairness does not arise.  However I 
cannot ignore that what underpins the relief sought by him presently involves a 
scrutiny of the procedures whereby the applicant was dismissed, and the conclusion 
whether those procedures were compliant or not with the provisions of the Code 
even if under the mantle of a contractual or statutory breach.  The very question of 
whether it was necessary for Council to have endorsed the applicant’s 
recommended dismissal to the chairperson vexed the GPSSBC as well and remains 
alive in the review proceedings before the Labour Court.  Therefore the same 
subject-matter is common to that forum and to this court.  The fact that the remedy 
sought in this application is different, does not detract from the central issue which is 
simply whether the dismissal was in compliance with the Code, whether invalid, or 
unfair.  The cause of action to nullify the applicant’s termination in this court, by 
implication, or to pronounce on the fairness or otherwise of the applicant’s dismissal 
in the Labour Court in relation to the question whether the procedures adopted in 
dismissing him were compliant with the Code, are to my mind one and the same 
thing. 

[28] But even if I am wrong in finding on the basis of the respondent’s assertion 
(despite the applicant’s claim to the contrary) that the review application before the 
Labour Court has not been abandoned but is extant, or that the circumstances justify 
a finding that the College’s plea of lis alibi pendens is a valid one, there remains a 
very real obstacle in the way of the applicant succeeding in the present matter. 

[29] This is that the GPSSBC has found a termination of the applicant’s services in 
fact, and determined that the effect of the very dismissal in issue in these 
proceedings is that it was lawful, for a fair reason and in accordance with a fair 
procedure.  This decision has the force of law and remains valid until set aside on 
review by the Labour Court.  

[30] The applicant pleads that the award is irrelevant and of no effect on this court 
but he has, with respect, misconceived what the law provides in this regard. 

[33] In casu the award has been afforded the status of an order of the Labour 
Court.  It is an order which this court must respect and give effect to unless and until 
it is set aside.  Therefore the fact of the applicant’s dismissal stands, as does the 
determination that it was fair both substantively and procedurally (in respect of the 
applicant’s very point about the absence of Council’s approval of his dismissal), 
subject to it being set aside on review. 



Gounder v KwaZulu-Natal Law Society (271/2016) [2017] ZAKZPHC 42 (27 
October 2017) 

Attorney-disciplinary investigation-appeal - orders granted by the disciplinary enquiry 
of the Respondent set aside. 

[1] In terms of a summons dated 7 March 2013 issued by the President of the 
Respondent the Appellant was advised that: 

‘The KwaZulu-Natal Law Society Council has, in terms of Rule 15 of the 
Society’s Rules, appointed a Committee to enquire into your professional 
conduct arising out of a complaint made by Dr A R Cassim.  

You are hereby summoned to appear before the Committee sitting at 
Society’s Durban Library Conference Centre, 11th Floor, Salmon Grove 
Chamber, 407 Smith Street, Durban on 8 April 2013 and commencing at 9.00 
am and on such further dates and times and at such other venues as may be 
determined by the Committee to enable the Committee to enquire into the 
charge that –… 

 [14] The Appellant, as agent of Mrs Cassim, was simply collecting the rentals, as he 
was required in law to do, in respect of immovable properties of the deceased estate, 
for payment into the estate account. 

[30] I have difficulty with the suggestion that what purports to be a provision in an 
court order against a person not a party to that  litigation could take precedence over 
a client’s direct undisputed mandate to an attorney to deduct his fees and 
disbursements from funds received. If the terms of the settlement agreement and 
court order were not complied with, then in terms of clause 15 of the settlement 
agreement the appropriate remedy for Dr Cassim was to sue his mother (no demand 
to place her in mora being required).  The present is not a situation where 
recognising her legal obligations in terms of the settlement agreement and/or court 
order, Mrs Cassim had directed or mandated the Appellant to pay whatever funds 
were held in the estate account to Dr Cassim.  Non-compliance with such a direction 
or part of the mandate if granted would obviously afford certain remedies to Mrs 
Cassim not only contractually in law, but potentially also as the basis of a complaint 
for unprofessional conduct by her against the Appellant.  That is however not the 
situation arising in the enquiry.  

[31] In my view, the Appellant was also entitled to have been discharged on the first 
count. 

  

 [39] The following order is therefore granted: (a) The appeal succeeds. 

(b) The orders granted by the disciplinary enquiry of the Respondent are set 
aside.(c) Each party will be liable for his/its own costs. 

 

 

Papesch v Spanholtz (19183/2007) [2017] ZAWCHC 121 (31 October 2017) 



Particulars of claim-amendment -Claim in Reconvention in terms of Rule 28(4) of the 
Uniform Rules of Court- Application for Leave to amend its Claim in Reconvention  
dismissed with costs. 

This is an application brought by the Applicant (“Defendant in the main action”) for 
leave to amend its Claim in Reconvention in terms of Rule 28(4) of the Uniform 
Rules of Court, which relief is opposed by the Respondent (“Plaintiff in the main 
action”). I will refer as a matter of convenience to the Applicant as the Defendant and 
the Respondent as a Plaintiff. 

[2] The salient facts underpinning the application in brief are the following. The 
Plaintiff instituted action against the Defendant for payment of the balance of the 
purchase price, that was payable by the Defendant to the Plaintiff in respect of the 
shares held by Plaintiff in a company known as Fraai Uitzicht 1798 Farm Pty Ltd 
(“Fraai Uitzicht”) and his right, title and interest to his loan account against the 
company.  The sale transaction was pursuant to a written Sale Agreement, with 
Annexures (“the Agreement”) concluded between the parties on 11 October 2005.  

[3] It appears to be common cause that the Defendant did not pay the full purchase 
price. The balance in the amount of R1 550 000.00 which was payable on 31 
October 2007, together with interest thereon, is still outstanding. 

[4] The Defendant, on 2 July 2008, filed a Plea in which the indebtedness to the 
Plaintiff as claimed was admitted. The Defendant, however, pleaded that he 
was exemptedfrom the payment of those amounts on the basis that the Plaintiff was 
indebted to him in greater amounts. These amounts were set out in the Claim in 
Reconvention. 

 The proposed amendments and objections raised by the Plaintiff: 

[12] Turning to the proposed amendments and objections thereto. It is now well 
accepted in our law that the general approach to be adopted in applications of this 
nature, is to allow an amendment unless the application to amend is mala fide or the 
amendment would cause an injustice to the other side which cannot be 
compensated by costs, or unless the parties cannot be put back in the same position 
as they were when the pleading, which is sought to be amended was filed.The power 
of the court to allow material amendments is, accordingly, limited only by 
consideration of prejudice or injustice to the other side.  

  

The objections to the proposed amendments: 

[13] The Plaintiff raised, in all, thirteen objections to the proposed amendments. As a 
result of the view I have taken in this matter, it is unnecessary to deal with each of 
the objections. There are essentially three main grounds against the proposed 
amendments. The first is that the proposed amendments attempt to introduce a new 
cause of action. Secondly, the proposed new cause of action has prescribed and 
thirdly, that the proposed amendments would render the Defendant’s pleadings 
excipiable.    

[42] The entire counterclaim, is all based upon alleged shortcomings to the property 
and the assets of the company, and amounts to R9 347 548.40. The purchase 



consideration for the shares and loan account as stipulated in the Agreement and 
annexures thereto was only in the amount of R9 030 000.00. 

[43] The Defendant by way of these proposed amendments seeks to recover an 
amount that is in excess of the entire purchase price paid by him, thus effectively 
having the Plaintiff transfer the shares and loan account to him at no consideration. 

[44] The Defendant’s response that this is a matter for legal argument is 
unconvincing. It is difficult to imagine a valid cause of action, either in contract or in 
delict, which has the effect that, because of alleged defects in the merx, the seller is 
obliged not only to reimburse the entire purchase price of the merx to the purchaser, 
but also provide further compensation to the purchaser, whilst at the same time the 
purchaser retains the merx. 

[45] For these reasons, it follows that the Plaintiff’s objection(s) against the proposed 
amendments are successful and should be upheld. 

[46] In the result the following order is made. 

The Applicant’s Application for Leave to amend its Claim in Reconvention is 
dismissed with costs. 

 
Bell v FirstRand Bank Limited trading, inter alia, as First National Bank, In re: 
FirstRand Bank Limited trading, inter alia, as First National Bank v Design 
Resources (Pty) Ltd and others 
[2017] JOL 37188 (GSJ) 

Summary judgment – Default judgment – Rescission – 

As plaintiff, the respondent had sued the applicant and two others. The action was 
defended by the applicant, and the respondent applied for summary judgment. As the 
applicant failed to file an opposing affidavit, default judgment was granted against her. 
She now sought rescission thereof, alleging that she was never made aware of the 
application for summary judgment. She alleged further that her attorney had told her 
that he was handling the matter for her, but he had absconded and abandoned his 
practice. 

Condonation for the late filing of the rescission application was also sought. 

Held that the application for rescission appeared to have been brought in terms of rule 
42 or the common law. Such applications must be brought expeditiously or within a 
reasonable period. The applicant did not indicate what she had done after discovering 
that her attorney had abandoned his practice. There was delay of over 6 months 
between that point and the launching of the rescission application. Despite the delay, 
the Court allowed the application to proceed, because a bona fide defence appeared 
to have been raised. 

The failure to file an opposing affidavit was due to the gross negligence of applicant’s 
attorney. That adequately explained the failure to respond to the summary judgment 
application. 

The applicant’s defence to the respondent’s claim was that she had been released as 
surety for the debts of the principal debtor and had informed the respondent thereof. 
Satisfied that the defence was bona fide, the Court granted the rescission application. 



 
Transman (Pty) Ltd v Congress of South African Trade Unions and others 
[2017] JOL 37191 (GSJ) 

Interdict – Requirements 

In the present application, the applicant sought an interdict against the first to sixth 
respondents from making defamatory statements about labour brokers. 

The applicant was a temporary employment service provider as contemplated in 
section 198 of the Labour Relations Act 66 of 1995, and commonly referred to as a 
labour broker. The interdict sought was to stop the relevant respondents from making 
defamatory statements about the applicant’s business, and likening it to slavery. 

Held that the requirements for the relief sought by the applicant were a clear right to 
the relief sought; a reasonable apprehension of harm; the balance of convenience in 
its favour; and the absence of a reasonable alternative remedy. The Court was of the 
view that there were more than adequate remedies available to the applicant in this 
matter. The existence of such alternative remedies meant that the applicant did not 
qualify for an interdict. 

The application was dismissed. 
 

Sheriff Bloemfontein-East and others v Gainsford and others [2017] JOL 37201 
(FB) 

 
Rule 58(1) of Uniform Rules of Court - interpleader proceedings 

Usufruct – Nature of – Rights of usufructuary 

The applicant was the sheriff of the court, bringing interpleader proceedings in terms 
of Rule 58(1) of Uniform Rules of Court for determination of which of the claimants 
had a valid and / or better claim in respect of a right of usufruct registered over the 
third claimant’s property. The property had been attached, for sale in execution, by the 
applicant at the instance of the first and second claimants (the joint claimants). The 
third claimant was a trust, and the right of usufruct was registered in favour of one of 
its trustees (Neethling). The joint claimants were a married couple and Neethling’s joint 
judgment creditors who sought to execute against him in his personal capacity. 

Held that the first question raised by the competing claims made was whether or not, 
on the papers filed, the joint claimants had a valid cause of action against the applicant 
in respect of the usufruct concerned with specific reference to whether the right of 
usufruct, as a personal servitude, was executable and could as such, be attached and 
sold in execution of a judgment against the usufructuary. The second enquiry was 
whether or not the trust’s papers set out a valid or enforceable legal claim against the 
applicant vis-à-vis the usufruct regard being had to the nature of the limited real right 
concerned which can, in law, only be ceded to the bare dominium owner and 
cancellation of the same was, further, registrable with the deeds registrar. Finally, in 
the event of the above two questions both being decided in the affirmative, the 
question was which of the competing claimants had a better claim to the usufruct as 
attached by the applicant. 



A usufruct is a limited real right creating a personal servitude in favour of its holder, 
over the property of another (ius in re aliena). It attaches inseparably to the person of 
the usufructuary as against the property which belongs to another and is, as such, 
inalienable for its holder has no free hand in dealing with it. It only confers one aspect 
of ownership to the usufructuary namely the use and enjoyment of the fruits and 
benefits deriving from the property leaving the bare legal ownership of the property in 
the hands of another. The usufructuary’s ownership extends to such use and 
enjoyment and he has an unfettered hand in dealing with the same once they have 
accrued to him. 

A claimant in interpleader proceedings is only enjoined to ensure that the extent of his 
claim is apparent from the particulars of his claim so that it may be inferred, with 
reasonable certainty, that he has a genuine and legally enforceable claim to the 
disputed item. 

The usufruct was not executable because it was not alienable in the hands of 
Neethling, as the usufructuary, in the same way that a fideicommissary property is not 
executable in the hands of the fiduciary. The law is that what is executable in the hands 
of the usufructuary are the use and enjoyment of the benefits of the property regard 
being had to case law. The joint claimants, therefore, failed to disclose a valid cause 
of action against the applicant in relation to the attached usufruct. On the other hand, 
the trust’s claim was legally recognisable and enforceable insofar as it related to the 
alienable use and benefits flowing from the property. The third question, therefore, did 
not arise for determination in the proceedings. 

 
BASF Construction Chemicals South Africa (Pty) Limited v CLF Concrete 
Laser Flooring (Pty) Limited; In re BASF Construction Chemicals South Africa 
(Pty) Limited v CLF Concrete Laser Flooring (Pty) Limited (Urochem Trading 
(Pty) Limited as third party) [2017] JOL 39169 (GJ) 

Third party notice – Leave to serve rule 13 notice 

The plaintiff sued the defendant for R113 0831.55 for goods sold and delivered. The 
defendant counterclaimed that the product was defective, resulting in repairs having 
to be done. The counterclaim was for the costs of such repairs. 

The plaintiff had bought the product sold from a third party. If the plaintiff should be 
held liable to the defendant, then it followed, according to the plaintiff, that the 
proposed third party should be liable to it, because in the sale between them, the 
proposed third party agreed that the product would have a certain hardness, and 
warranted against latent defects. Accordingly, the plaintiff applied for leave to serve a 
rule 13 notice on the proposed third party after the close of pleadings between it and 
the defendant. 

Held that the first point taken by the plaintiff was that the proposed third party had no 
right to be heard in opposition to the plaintiff’s application under rule 13(3)(b). The 
Court disagreed. The entitlement to serve a rule 13 notice before close of pleadings 
without first affording the proposed third party an opportunity of resisting joinder, 
should be regarded as the exception, and not the rule. The rule is rather that whenever 
an outsider to pending litigation is sought to be joined to it, that outsider has the right 
to be heard on whether it is appropriate that such a joinder should take place. 
Therefore, third party did have standing to oppose the plaintiff’s application. 



The proposed third party argued that the delay in bringing the application has not been 
satisfactorily explained. The Court held that the delay was not deliberate or male fide, 
or excessively long. The Court excused the delay, but its extent was relevant to the 
costs of the application. 

The next point was prescription, the proposed third party contending that the plaintiff’s 
proposed claim against it had long prescribed. The Court found that prescription of the 
proposed claim had not been established. 

As the third party was centrally involved in the issues involved in this case, the 
applicant was granted leave to serve the rule 13 notice. 

 
 

Ferguson and Others v Rhodes University (CCT187/17) [2017] ZACC 39 (7 
November 2017) 

Constitutional law-Remedial powers of the Constitutional Court — Exercise of judicial 
discretion in awarding costs — Instances in which an appeal court may interfere with 
a discretionary order — Application of the Biowatch principle on costs — Failure to 
exercise discretion judicially in the constitutional context. 

On 7 November 2017, the Constitutional Court handed down judgment in an 
application for leave to appeal against the decision of the High Court of South Africa, 
Eastern Cape Division, Grahamstown (High Court).  The High Court issued a final 
interdict against three protesters (the applicants), who were members of the Chapter 
2.12 Movement, an organisation whose primary aim was to campaign against rape 
culture and gender-based violence at Rhodes University. 
 
The protests were primarily concerned with the prevalence of rape and violence 
against women on campus and the lack of any effective measures taken by the 
university to combat this systemic problem.  The applicants elected to participate in 
spontaneous protest action that took place on 17 and 20 April 2016.  During the 
two-day protest, two male students, who were suspected of rape and sexual assault, 
were kidnapped.  Student protesters also disrupted classes, damaged university 
property, and blocked various entrances at the university with barricades. 
 
The university launched an urgent interdict application in the High Court when 
confrontations between protesters (including the applicants) and the South African 
Police Services had begun and the situation on campus had become extremely tense.  
An interim interdict which was wide in its scope as well as in its application to various 
parties was granted.  The applicants opposed the granting of the final interdict.  On 
the return date, the High Court confirmed the interdict against the applicants, but 
limited the scope and application of the original interdict.  On costs, the High Court 
held that fairness justified each party to pay its own costs.  The applicants applied for 
leave to appeal against this order.  Leave to appeal was dismissed by the High Court.  
The applicants were also ordered to pay the university’s costs of the application for 
leave to appeal.  The Supreme Court of Appeal subsequently dismissed with costs an 
application to it for leave to appeal. 
 



Before the Constitutional Court, the applicants challenged the High Court’s decision 
on the merits regarding the granting of the final interdict.  The applicants also 
challenged the High Court’s costs order (in the leave to appeal proceedings).  The 
applicants submitted that the matter impacted their rights to freedom of expression 
and protest, as encapsulated in sections 16 and 17 of the Constitution respectively.  
They challenged the factual basis upon which the High Court satisfied itself of their 
involvement in the unlawful conduct and contended that the High Court found them 
guilty by association.  Further, they questioned the legal basis of the High Court’s and 
Supreme Court of Appeal’s costs orders.  The university contended that sections 16 
and 17 of the Constitution were not infringed because those rights do not extend to 
the protection of unlawful conduct.  Further, the university argued that the applicants’ 
involvement in the unlawful conduct went beyond association and extended to actual 
involvement.  On costs, it submitted that the applicants’ persistence with this matter 
justifies a costs order against the applicants. 
 
In a unanimous judgment penned by Kollapen AJ, the Constitutional Court dismissed 
the appeal on the merits, but upheld the appeal against the costs order.  This was 
primarily on the basis that the High Court failed to exercise its discretion judicially by 
awarding costs against the applicants.  Further, the Constitutional Court held that it 
was inappropriate for the High Court to, in leave to appeal proceedings, rely on findings 
made in its initial judgment to justify an adverse costs order against the applicants, 
when such a costs order had not been warranted in its initial judgment.  Accordingly, 
the High Court’s costs order against the applicants in the application for leave to 
appeal and the Supreme Court of Appeal’s confirmation of that order were set aside.  
Each party was ordered to pay its own costs in the High Court, the Supreme Court of 
Appeal and in the Constitutional Court. 
 

Rainbow Farms (Pty) Ltd v Crockery Gladstone Farm (HCA15/2017) [2017] 
ZALMPPHC 35 (7 November 2017) 

Rescission application-appeal-advocate not revealing all facts of settlement 
negotiations 

This is an appeal from a decision of a single Judge (Muller J) in the Limpopo 
Division, Polokwane refusing an application for the rescission of a judgment. The 
appeal is with leave of the Court a quo. 

The question to be decided is twofold, namely: 

Whether the Appellant was in default despite the attendance of its Counsel in 
Court when judgment was granted; and 

Whether the Appellant whose application for rescission of judgment was 
dismissed by single Judge of this Division had made out a case for the relief 
sought.  

The judgment sought to be rescinded was granted on 2 August 2016 when M G 
Phatudi J refused an adjournment sought by the Appellant’s Counsel and granted 
judgment in the absence of any answering affidavits by the Appellant and on the 
Respondent’s version alone. 



On or about June 2016 the Respondent served on the Appellant the main 
application. That application sought to set aside and have declared void ab initio the 
Appellant’s termination of a written agreement between the parties. On 15 June 2016 
the Appellant’s attorneys emailed a letter to the Respondent’s attorneys and 
informed them that the Appellant intended opposing the application. A Notice of 
Opposition was swerved and filed on 22 June 2016. 

On 29 July 2016 the Appellant’s attorneys emailed a letter to the Respondent’s 
attorneys proposing a method of settling the matter. Of importance in this matter the 
last paragraph of the said letter reads as follows: 

“This offer is open for consideration for a period of seven (7) days from date of 
receipt hereof at which point the offer will lapse. Having regard to the fact that 
the application is set down for 2 August 2016, we require your undertaking, in 
writing, by no later than close of business today, that the matter will be 
adjourned sine die, alternatively adjourned to the opposed roll for argument in 
the event that your client is not accepting the offer, with costs reserved.” 

On the 1st of August 2016 the Respondent’s attorneys had not yet reverted to the 
Appellant’s attorneys. 

Later that afternoon and after the Appellant’s attorney, Mr Avenant, had made a 
further enquiry about the settlement proposal, one Mr Maketa, of the Respondent’s 
attorneys informed the Appellant’s attorney that they were still attempting to contact 
their client to take instructions on the settlement proposals. As regards the 
appearance in Court the next day Mr Maketa said to Mr Avenant that the Appellant 
should not worry about it as it “would be sorted out”. In those circumstances the 
Appellant’s attorney believed that if the settlement proposals were not accepted by 2 
August 2016, the application would be adjourned by consent. 

Early on the 2nd of August 2016 the Appellant’s attorney called the Respondent’s 
attorneys’ office. He was given Mr Maketa’s cellphone number and called it three 
times between the hours of 8 and 9 but it was not answered. The Appellant’s 
attorney, acting through his correspondent attorney briefed Advocate Marc 
Schnehage to appear on behalf of the Appellant in order to attend to a postponement 
by agreement. At about 11h00 that morning the Appellant’s attorney was informed by 
his correspondent that at the hearing in Court the Respondent had sought a 
judgment and had opposed an application for adjournment notwithstanding the 
history as set out above. 

He was informed that the Presiding Judge had granted the application after refusing 
adjournment. 

It is common cause that the legal representative of the Respondent at the hearing on 
2 August 2016 did not inform the Presiding Judge of all the relevant facts, in 
particular that settlement proposals were still pending and the fact that Mr Maketa 
pronounced the previous day that the matter or issue “would be sorted out”. 
Advocate Schnehage who appeared for the Appellant on 2 August 2016 was briefed 
for a postponement and was not aware that there were any settlement proposals 
pending 

As a basis for its application for rescission of judgment the Appellant contends that 
had the Presiding Judge been properly informed by, inter alia the Respondent (who 
was obliged to do so but did not) at the hearing on 2 August 2016 of the facts and 



circumstances leading up to the Appellant’s failure to have an answering affidavit 
and / or formal postponement application ready at the time and the agreement to 
postpone if it was not settled, he would not have granted the judgment. The 
Appellant furthermore contends that, despite the Appellant’s Counsel (Advocate 
Schnehage) being present at Court on 2 August 2016 the judgment was by default in 
the sense that it was granted despite a notice of intention to oppose but in the 
absence of any evidence by way of the Appellant’s answering affidavit. 

The Court a quo decided that the judgment was not a judgment taken on default of 
appearance by the Appellant. It did so on the basis that the Appellant’s Counsel was 
present in Court when the Order was made. The Court a quo erred in this regard. 
This matter was an application and the presence or absence of a party can only be 
determined by whether that party has submitted affidavits or not. The presence of 
the actual party and / or Counsel in Court is irrelevant to that issue. In the absence of 
any affidavits (bearing in mind that there is no option available for the party to testify 
at such a hearing) it is logical to conclude that that party is in default of appearance 
when the Order was made notwithstanding that Counsel may have been in Court. 

In my view where opposing papers have not been filed there is a “default” even if the 
Respondent in the matter or his legal representative is present in Court. See: Morris 
v Autoquip (Pty) Ltd 1985 (4) SA 398 (WLD); First National Bank of SA Ltd v 
Myburgh and Another 2002 (4) SA 176 (CPD). 

The question of what is meant by “default” was considered in Katritsis v De 
Macedo 1966 (1) SA 613 (A). In this matter the Appellate Division (as it then was) 
held that “default” which then as is the case now is not defined in the Rules or the 
Act, meant a default in relation to filing the necessary documents required by the 
Rules in opposition to the claim. In casu the judgment was granted in the absence of 
an opposing affidavit by the Appellant and was therefore a “default judgment” even if 
it was not a default in the sense of the absence of the party. 

[13] Rule 31(2)(b) of the Uniform Rules of Court provides that a party against whom 
default judgment has been granted may, within 20 days after he or she has 
knowledge of the default judgment, apply to Court to set it aside. The Court may, on 
good cause shown, set that judgment aside. It is established law that Courts 
generally require an applicant for rescission of judgment to show good cause by 

(a) giving a reasonable explanation for the default;  

(b) showing that his / her / its application for rescission is made 

bona fide and not made merely with the intention to delay the Plaintiff’s claim; 
and 

© showing that he / she / it has a bona fide defence to the Plaintiff’s claim 
which prima facie has some prospect of success. 

See: Colyn v Tiger Food Industries Ltd t/a Meadow Feed Mills (Cape) 2003 (6) SA 
1 (SCA) at 9E – F. 

Regarding the last-mentioned requirement, it is trite law that an Applicant for 
rescission of judgment is not required to illustrate a probability of success, but rather 
the existence of an issue fit for trial. See: Sanderson Technitool (Pty) Ltd v 
Intermenua (Pty) Ltd 1980 (4) SA 573 (W) at 575H – 576A – D. 



[14] The common law requires “sufficient cause” to be shown before a default 
judgment may be set aside. Rule 31(2)(b) of the Uniform Rules of Court requires 
“good cause” to be established before the rescission of a default judgment may be 
granted. The phrases “good cause” and “sufficient cause” are synonymous and 
interchangeable. See: Silber v Ozen Wholesalers (Pty) Ltd 1954 (2) SA 345 (A) at 
352H – 353A. 

[15] A default judgment may also be set aside in terms of Rule 42(1) of the Uniform 
Rules, the relevant part of which provides: 

“(1) The Court may, in addition to any other powers it may have, mero motu or 
upon the application of any party affected, rescind or vary 

(a)   An order or judgment erroneously sought or erroneously granted in 
the absence of any party affected thereby……. ” 

[16] In general terms a judgment is erroneously granted if there existed at the time of 
its issue a fact of which the Judge was unaware, which would have precluded the 
granting of the judgment and which would have induced the Judge, if aware of it, not 
to grant the judgment. 

See: Nyingwa v Moolman NO 1993 (2) SA 508 (TK) 

If fraud is committed, that is if the facts are deliberately misrepresented to the Court, 
the order will also be erroneously granted. 

[17] In the present case the Appellant was in default in the sense that it had not 
presented its opposing affidavit before M G Phatudi J. Its defence had also not been 
presented by way of affidavit or oral evidence and the learned Judge therefore 
granted judgment without having had the opportunity of considering the merits of the 
case. This Court must therefore in this appeal decide whether there was an error that 
induced the learned Judge to grant the default judgment on 2 August 2016. 

[18] As far as Rule 42 is concerned, all what the Court a quo had to find was that the 
Order was erroneously sought and granted. “Good cause” does not have to be 
shown. See: Naidoo v Somai 2011 (1) SA 219 (KZN) at 220F – G; Topol Group 
Management Services (Pty) Ltd 1988 (1) SA 639 (W) at 650D – J. 

[19] The initial judgment of 2 August 2016 was granted pursuant to the refusal of the 
postponement which left only the Respondent’s version before M G Phatudi J. The 
refusal of the postponement was granted because of certain facts placed before MG 
Phatudi by the Respondent’s Counsel which were wrong and incomplete in that what 
was discussed and agreed upon by the parties’ legal representatives the 
precious[previous] day was not disclosed to the Court. 

[20] The real facts were that on 1 August 2016 the Respondent’s and the Appellant’s 
attorneys talked and the Respondent’s attorney told the Appellant’s attorney that 
they were still attempting to contact their client to take instructions on the settlement 
proposals. As regards the appearance the next day Respondent’s attorney told 
Appellant’s attorney not to worry as it would be sorted out. That however, was not 
conveyed to M G Phatudi J at the time of the hearing. 

[21] I accordingly make a finding that had the real and true facts been disclosed or 
given to M G Phatudi J, the learned Judge would not have granted default judgment 
in the circumstances. The Court a quo should have found that the default judgment 



was granted erroneously or by mistake common to the parties. The appeal should 
therefore succeed. 

[22] I grant the following orders: 

(a) The appeal is upheld. 

(b) The judgment granted before this Court by MG Phatudi J in case number 
1395/2016 on 2 August 2016 is hereby set aside. 

© The Appellant (Respondent in the main application) is directed to deliver its 
answering affidavit to the main application within 10 (ten) days of the Order 
set out above. 

(d) The Respondent herein pays the costs of the rescission application, the 
application for leave to appeal and this appeal. 

  

HMI Healthcare Corporation (Pty) Limited v Medshield Medical Scheme and 
Others (1213/2016) [2017] ZASCA 160 (24 November 2017) 

Rescission-application for rescission – whether applicant an affected party as 
contemplated in Rule 42(1)(a) of the Uniform Rules of Court – whether rescission 
appealable. 
 
The Supreme Court of Appeal dismissed HMI Healthcare Corporation (Pty) Ltd’s (the 
appellant) claim against the judgment of the full court of the Gauteng Division, Pretoria 
(the full court) in favour of the respondents. This appeal concerned whether the first 
respondent, Medshield Medical Scheme, is an affected party in terms of Rule 42(1)(a) 
of the Uniform Rules of Court and whether the rescission judgment of the court a quo 
is appealable.  
 
The appellant is the sole shareholder of Calabash Health Solutions (Pty) Ltd (in 
liquidation) (Calabash). Calabash was incorporated during 1999 and commenced 
business as a provider of capitation services to medical schemes in 2005. In October 
2006 it concluded a written capitation agreement with Medshield. The agreement 
commenced operating with retrospective effect from 1 January 2006 and was to 
endure for a period of three years until 31 December 2008. During its subsistence 
several disputes arose between the parties, consequently the agreement came to be 
terminated before its expiry during the middle of 2008. Calabash was liquidated by 
way of a creditors’ voluntary liquidation pursuant to a special resolution dated 13 July 
2009. During April 2011, Medshield proved claims against Calabash and it thereafter 
caused summons to be issued against Calabash for payment of the sum of 
R40 622 109.00.  
 
On 12 December 2012 the appellant applied ex parte to the North Gauteng High Court, 
Pretoria for an order authorising it, as the sole member of Calabash, to defend an 
action instituted by Medshield against Calabash. On 18 December 2012, Van Der 
Merwe DJP granted the ex parte order. Thereafter, Medshield sought to rescind the 
ex parte order on the grounds that it was erroneously sought and granted in its 
absence. In addition, Medshield sought an order that steps taken by the appellant 
pursuant to the ex parte order, be set aside and an order that the appellant is precluded 



in the future from defending or instituting any claims on behalf of Calabash against 
Medshield.  
 
In the court of first instance, Tlhapi J found that Medshield had a substantial interest 
in the ex parte application and that the order was erroneously sought in its absence. 
The learned judge therefore rescinded the ex parte order.    
 
Subsequently, the appellant sought and was granted leave to appeal to a full court. 
The full court (per Tuchten J (Tolmay J concurring) and Makgoka J dissenting) found 
that notice should have been given to Medshield as it was an affected party as 
contemplated in Rule 42(1)(a). The appeal was therefore dismissed and the further 
appeal by the appellant is with the special leave of the SCA.  
 
On appeal to the SCA, the court stated that Medshield was indeed an affected party 
and that the ex parte order was granted in its absence, despite it having a direct and 
substantial interest in the relief sought. The court therefore found that that the ex parte 
order could not stand and was correctly rescinded by Tlhapi J. 
 
On the issue of whether the rescission order is appealable, the SCA found that by 
rescinding the ex parte order, the way is paved for the parties’ respective versions to 
be fully ventilated and deliberated upon by a court, thereby ensuring a resolution of 
the real issues between the parties. To find that the rescission order is appealable will 
therefore effectively unnecessarily delay the resolution of the true issues between the 
parties. The interests of justice therefore do not favour such an order being 
appealable. 
 
As a result, the appeal was accordingly dismissed with costs.  
 
 
KLD RESIDENTIAL CC v EMPIRE EARTH INVESTMENTS 17 (PTY) LTD 2017 (6) 
SA 55 (SCA) 

Evidence — Privilege — Legal professional privilege — Scope — Without prejudice 
rule — Exceptions — Acknowledgment of liability made in settlement offer admissible 
in evidence for limited purpose of interrupting prescription — Prescription Act 68 of 
1969, s 14. 
Evidence — Admissibility — Without prejudice rule — Scope — Exceptions —
Acknowledgment of liability made in settlement offer admissible in evidence for limited 
purpose of interrupting prescription — Prescription Act 68 of 1969, s 14. 
Prescription — Extinctive prescription — Interruption — By acknowledgment of 
liability— Without prejudice communications — Acknowledgment of liability made in 
settlement offer admissible in evidence for limited purpose of interrupting prescription 
— Prescription Act 68 of 1969, s 14. 
 
The without prejudice rule, a part of South African law, provided that, generally 
speaking, statements, including admissions of liability, made in an attempt to settle 
litigation between parties, were inadmissible in subsequent litigation between them. 
The sole issue in the present matter was whether our law should recognise an 
exception to such rule, such that an acknowledgment of liability made in a settlement 



offer by a debtor, and thus 'without prejudice', may nonetheless be admitted in 
evidence for the limited purpose of interrupting prescription within the meaning of s 
14 of the Prescription Act 68 of 1969. This was an appeal against the court a 
quo's * refusal to recognise such an exception on the grounds that there was no 
compelling reason of public policy to limit the protection afforded by the rule in the 
manner sought. 
In approaching the question in issue, the SCA recognised that there were competing 
policy considerations involved (see [3]). On the one hand, there was the policy 
underlying the without prejudice rule, ie that it was in the public interest that parties 
to disputes should be encouraged to avoid litigation, which usually entailed expense, 
delay, hostility and inconvenience, by resolving their disputes amicably in frank 
discussions without the fear that if negotiations failed, admissions made by them in 
the course of negotiating may be used against them subsequently (see [8] and 
[19]).On the other hand, there was the policy underlying s 14 of the Prescription Act. 
One of the principal reasons for extinctive prescription was to provide certainty to a 
debtor. However, where the debtor acknowledged liability, thereby removing any 
uncertainty, the reasons for providing the protection of the prescription period fell 
away. Hence s 14. It aimed at protecting the creditor, and recognised that it was in 
the public interest that a debtor who acknowledged his or her debt, and so induced 
the creditor not to have immediate resort to litigation, should not be able to claim that 
his or her debt had prescribed because the creditor held his or her hand.  
The SCA, in arriving at its conclusion, sought to achieve a balance between the 
public interests concerned. 
Held, that the exception should be recognised. It properly served the policy interests 
underlying both s 14 of the Prescription Act and the without prejudice rule. The 
exception allowed for the prevention of the abuse of the without prejudice rule, and 
ensured the protection of a creditor. The admission remained protected insofar as 
proving the existence and the quantum of the debt concerned. This exception 
however was not absolute and would depend on the facts of each matter. And there 
was nothing to prevent the parties from expressly or impliedly ousting it in their 
discussions.  
Appeal accordingly upheld. 
Schippers AJA, dissenting, held, that the exception as contended for could not be 
recognised as it would contradict the public policy and contractual foundations of the 
without prejudice rule, and was at odds with the rationale as expounded in South 
African and English case law. 
 

MULAUDZI v OLD MUTUAL LIFE ASSURANCE CO (SOUTH AFRICA) LTD AND 
OTHERS 2017 (6) SA 90 (SCA) 

Judge — Recusal — When required — Litigant's attorney is judge's attorney. 
 
Keyfacts in this case were as follows: 
   •   Mr Mulaudzi invested a sum in an Old Mutual * bond policy; 
   •   He later ceded his rights in the policy to Nedbank Ltd, and Nedbank requested 
Old Mutual to endorse the policy to this effect. It failed to do so. 
   •   Years later, on the policy's maturity, Mulaudzi requested to be paid, and Old 
Mutual duly did so, into a nominated bank account. 



   •   Shortly thereafter Nedbank requested payment and Old Mutual realised its error. 
It then reported the matter to the police and the National Director of Public 
Prosecutions obtained a provisional restraining order over Mulaudzi's property from 
the Western Cape Division of the High Court (Weinkove AJ). The order was coupled 
with a rule nisi, and Mulaudzi anticipated the rule's return date, and obtained the 
order's discharge (Hlophe JP). This caused the National Director and Old Mutual to 
seek and receive leave to appeal to the Supreme Court of Appeal (SCA). 
   •   Separately, shortly after Hlophe JP discharged the restraining order, Old Mutual 
obtained an order in the Gauteng Division (De Vos J) that Mulaudzi pay it the policy 
sum, and pending payment be restrained from dealing with certain of his 
investments. Mulaudzi then obtained De Vos J's leave to appeal to the SCA; gave 
the SCA's registrar his notice of appeal; but failed to lodge the record within three 
months, causing the appeal to lapse. Eleven months after giving notice he delivered 
the record, along with an application for condonation and reinstatement of the 
appeal. 
   •   Thereafter, Mulaudzi's estate was sequestrated. 
The issues were: 
   •   Whether the trustees of Mulaudzi's estate should be substituted for Mulaudzi in 
each appeal. Held, that they should be. 
   •   Whether Mulaudzi should be permitted to intervene in each appeal. Held, that 
he should be: he had an interest in the estate's value, and the appeals might affect 
this; and where trustees did not act in a matter concerning an estate (here they 
abided the court's decisions), the insolvent could do so. 
   •   Whether Mulaudzi's failure to lodge the record in time could be condoned. Held, 
that it could not be: the delay was unreasonable, its explanation unsatisfactory, and 
the appeal's prospects of success nil. Condonation would also prejudice Old Mutual 
and the administration of justice.  
   •   Whether there was a reasonable apprehension that Hlophe JP was 
biased. Held, that there was. It arose from the following: 
   (i)   Mulaudzi's attorney, Mr Xulu, was Hlophe's longstanding attorney, and was 
currently representing Hlophe in disciplinary proceedings (see [49] – [50]); 
   (ii)   Hlophe was not a duty judge on the return day, yet assigned himself the 
matter (see [60]); 
   (iii)   Both the National Director and Old Mutual submitted papers to Hlophe on the 
return day (the National Director's opposing discharge; Old Mutual's in support of its 
intervention), yet without reading them, Hlophe discharged the restraint order, and 
dismissed the application (see [44] and [60]); 
   (iv)   Hlophe's later written reasons were only six pages long (see [61]); 
   (v)   His findings in support of discharge were untenable (see [62] and [64] – [65]); 
and 
   (vi)   He misapplied the relevant principles in denying leave to intervene (see [66] – 
[67]). 
   •   The effects of the finding. Held, that the proceedings before Hlophe JP were a 
nullity, and fell to be set aside retrospectively. This meant the provisional restraining 
order revived, and that the property subject to the restraint was excluded from the 
insolvent estate of Mulaudzi (see [68], [70] and [72]). 
Mulaudzi's application for condonation and reinstatement dismissed. The National 
Director and Old Mutual's appeal upheld; Hlophe JP's order set aside; and the rule 
nisi extended until confirmed or discharged. 
 



NATIONAL UNION OF METALWORKERS OF SOUTH AFRICA v OOSTHUIZEN 
AND OTHERS 2017 (6) SA 272 (GJ) 
 
Class action — Certification — Application — Requirements — Timing — Application 
for certification must be brought before instituting action — Whether ex post facto 
certification in already pending action should beallowed if in interests of justice. 
 
The applicant (Numsa) applied for leave, as a class representative, to continue as a 
class action a pending action it had already instituted. This raised the issue of the 
timing of a certification application: whether a party seeking to represent a class 
must apply to court for authority to act as a class representative before summons is 
issued. 
Held 
In Children's Resource Centre Trust (cited at n14), the Supreme Court of Appeal 
concluded that a prospective class representative ought first to apply to court for 
class certification before they would have the right to litigate on behalf of a class (see 
[16] and [45]). In that case the SCA also concluded that a number of substantive 
requirements would generally have to be met in class certification applications (see 
[16]). It was in regard to the latter finding — not the timing of the application — that 
the Constitutional Court on appeal (in the Mukaddam case, cited at n15) held that 
the 'substantive requirements' should only be considered as factors that assist in 
determining whether the interests of justice require certification. But on the 
requirement that the application should precede the summons, the Constitutional 
Court clearly approved Children's Resource Centre. (Paragraph [47].) 
Even assuming that ex post facto certification in the interests of justice were 
permissible, the circumstances of the present case did not justify the relaxation of 
the requirement of prior certification on that basis. Therefore, prior class certification 
was required, and the already pending action could not now be certified ex post 
facto as a class action.  
East Cape Game Properties (Pty) Ltd v Brown and others [2017] 4 All SA 414 
(ECP) 
Motion proceedings – Disputes of fact – Correct approach – Where in proceedings 
on notice of motion disputes of fact have arisen on the affidavits, a final order, 
whether it be an interdict or some other form of relief, may be granted if those facts 
averred in the applicant’s affidavits which have been admitted by the respondent, 
together with the facts alleged by the respondent, justify such an order. 
Administrative law – Official act – Validity of – Maxim omnia praesumuntur rite esse 
acta – Where an official act has been executed, it is presumed that any condition 
precedent to the validity of the official act has been complied with and that the official 
(or body of officials) was qualified to perform the act in question and complied with 
the necessary formalities. 
Property – Zoning of – Zoning of land is binding and remains in force until set aside 
by a court in proceedings for judicial review, having legal consequences that may not 
simply be ignored. 
The applicant purchased certain property from the first respondent’s father in 2011. 
The declared intention of the applicant in acquiring the property was in due course to 
seek the rezoning of the property for purposes of residential development. At the time 
of the purchase of the property there was a sand mine on the property where the first 



respondent conducted mining activities in accordance with a permit duly issued in 
terms of section 27 of the Mineral and Petroleum Resources Development Act 28 of 
2002. The permit (referred to as the “first permit”) was due to expire in December 2015 
and accordingly posed no difficulty to the applicant’s intentions with the property. 

In the latter part of 2014 the second respondent also applied for a mining permit (the 
“second permit”) on the property. The second permit was duly authorised for the 
mining of sand on a demarcated area on the property (the “second site”). Early in 2015, 
the applicant and the first respondent entered into an agreement which recorded, inter 
alia, that the applicant wished to take over the existing and future mining activities of 
the first and second respondents and, on completion of such mining activity, to rezone 
the land and develop the property for residential purposes. In terms of the agreement 
the applicant would take full control of the physical mining and rehabilitation activities 
and would pay the first and second respondents a royalty for sand mined within the 
mining area. The applicant commenced to fulfil its obligations under the agreement 
and continued to mine sand for a period in accordance with the agreement. The 
agreement was terminated during or about January 2016. In 2015 the deponent to the 
founding affidavit in the main application, acquired the shares in the applicant and 
made enquiries about the rights held by the first and second respondents. He 
established that the first permit had lapsed and that the first respondent had no mining 
rights under the permit. In the main application launched on 5 August 2016, as against 
the first respondent the applicant contended that the first respondent was still mining 
on the first site notwithstanding the lapse of the first permit. In respect of the second 
respondent it was contended that the property was zoned agricultural zone 1 in terms 
of the applicable zoning scheme of the fifth respondent. Mining is not permitted as a 
primary or a consent use on property zoned agricultural zone 1 in terms of the 
applicable zoning scheme. In the circumstances, notwithstanding the grant of the 
mining permit it would be unlawful to mine on the property unless and until the property 
was zoned so as to permit mining. 

The first respondent, although contending that the first permit only came to an end 
in April 2016, denied that he has at any time continued mining activities in terms of the 
first permit on the first site after April 2016. There was therefore a factual dispute 
between the parties in respect of the first respondent’s activities at the time that the 
main application was launched. 
Held – Where in proceedings on notice of motion disputes of fact have arisen on the 
affidavits, a final order, whether it be an interdict or some other form of relief, may be 
granted if those facts averred in the applicant’s affidavits which have been admitted 
by the respondent, together with the facts alleged by the respondent, justify such an 
order. The Court did not consider the averments on behalf of the first respondent to 
be so far-fetched or clearly untenable as to be rejected merely on the papers. A real, 
genuine or bona fide dispute of fact had been raised in respect of the activity of the 
first respondent. Neither party requested that oral evidence be heard in respect of the 
prayers as sought against the first respondent and the dispute could not be resolved 
on the papers. Consequently, it could not be held, on the stated approach, that the 
first respondent had conducted any mining activity since April 2016. The application 
as against the first respondent could therefore not succeed. 

In the main application against the second and third respondents, the Court noted 
that the applicant’s entire application was based on the premise that the land was 



zoned “Agriculture 1”. The respondents adduced into evidence a zoning certificate to 
prove otherwise, but the Court found the certificate not to advance their case. 

Where an official act has been executed, as in the present matter, the maxim omnia 
praesumuntur rite esse acta finds application. It is presumed in such circumstances 
that any condition precedent to the validity of the official act has been complied with 
and that the official (or body of officials) was qualified to perform the act in question 
and complied with the necessary formalities. Thus, once the applicant had established, 
as it had, that the property was zoned “agricultural 1” then it was presumed that every 
necessary preceding step was complied with before the zoning was granted. To set 
up a dispute of fact the first to third respondents were required to put up primary and 
not secondary facts to show the contrary. 

Finding that the bald averment made in the counter-application did not raise a real, 
genuine or bona fide dispute of fact, the Court found that the applicant has made out 
a clear right and an injury actually committed – and had made out a proper case for 
the interdictory relief which it sought against the second and third respondents. Such 
relief would be granted unless the respondents succeeded in their counter-application. 
The main relief sought in the counter-application (that the main application be 
dismissed) could not be granted. The alternative relief sought was for the main 
application to be stayed pending the finalisation of an application for review of the 
decision regarding the zoning of the land and a final determination by the Minister of 
Mineral Resources in respect of the mining permit held by the second respondent. The 
Court held that none of the said relief could be granted. The zoning of the land was 
binding and remained in force until set aside by a court in proceedings for judicial 
review. It existed in fact and had legal consequences that could not simply be ignored. 
For as long as the zoning allocated to the property stood, any mining activity on the 
property would constitute a criminal offence. What the first to third respondents sought 
in the counter-application was that the court should sanction such criminal activity 
pending the resolution of the review application. That was impermissible. 

The second and third respondents were interdicted from utilising the property for the 
purposes of mining or removal of sand as prayed. 
 
Starways Trading 21 CC v Pearl Island 714 (Pty) Ltd [2017] 4 All SA 568 (WCC) 
Appeal – Leave to appeal – Requirements – Section 17(1) of the Superior Courts Act 
10 of 2013 – There must be a reasonable prospect of success, the amount must not 
be trifling and must be a matter of substantial importance to one or both the parties 
concerned, and a practical effect or result should be achieved by the appeal. 
Contract – Terms of – Issue was whether reference in the sugar contract, particularly 
the phrase “ex-warehouse”, constituted an agreement to the contrary as 
contemplated in section 59(2) of the Customs and Excise Act 91 of 1964 – Court 
found that it was accepted that what is contemplated is that risk passes to the 
purchaser, upon the purchaser taking delivery of the goods at the seller’s premises 
and the “ex-warehouse” clause was intended to mean no more than “from the 
applicant’s warehouse”. 
The applicant sought leave to appeal against the dismissal of its application aimed at 
enforcing an agreement with the first respondent, in terms of which the latter party 
purchased 25 000 metric tons of white refined sugar from the applicant. The first 



respondent considered that it had cancelled the sugar contract pursuant to a 
repudiation thereof by the applicant. Applicant denied the repudiation, submitted that 
there was no basis for the cancellation of the contract, and denied that there was any 
act of cancellation on its part. 

The totality of relief sought was dismissed by the court, triggering the present 
application for leave to appeal. 
Held – There are now three requirements for the granting of leave to appeal pursuant 
to section 17(1) of the Superior Courts Act 10 of 2013, namely that there is a 
reasonable prospect of success, that the amount is not trifling and is a matter of 
substantial importance to one or both the parties concerned and further that a practical 
effect or result can be achieved by the appeal. 

The parties, just before the hearing, submitted detailed legal argument raising fresh 
points of law. Despite those complex arguments, an appeal has to be evaluated in 
terms of the facts of the case, as opposed to novel legal arguments. 

On the merits of the appeal, the Court identified the following issues as being critical 
in the matter. The first was whether another court would find that the reference in the 
sugar contract, particularly the phrase “ex-warehouse”, constituted an agreement to 
the contrary as contemplated in section 59(2) of the Customs and Excise Act 91 of 
1964 (“the Act”). If there was no “agreement to the contrary”, the next question was 
whether another court would find that, by its conduct, the applicant repudiated the 
contract, leading to its cancellation. Whereas the first ground placed an onus on the 
applicant, the second ground placed the onus on the respondents. The third question 
was whether another court would find that the applicant established an alleged 
tripartite agreement, an issue which only affected the second respondent and on which 
the onus was upon the applicant. 

The term “ex-warehouse” has not been the subject of thorough academic analysis 
in South Africa, but it was accepted that what is contemplated is that risk passes to 
the purchaser, upon the purchaser taking delivery of the goods at the seller’s 
premises. Under an ex-works term, the materialisation of a risk such as the imposition 
of a customs levy in the period before delivery, which under the common law risk rule 
and the statutory manifestation thereof embodied in section 59 of the Customs and 
Excise Act would be for the account of the buyer after the contract became perfecta, 
will remain with the seller. The allocation of risks turns on the moment of delivery. 
Events prior thereto are for the account of the seller and everything thereafter this 
point are for the buyer. 

In the present case, when the facts were examined, there were a number of 
considerations which militated against another court finding that the applicant had 
discharged the onus resting upon it, of showing that it and first respondent concluded 
“an agreement to the contrary” by the use of the words “ex-warehouse” in the contract. 

The sugar contract was finalised and signed on 14 July 2016 after exchanges 
between applicant and first respondent during the course of negotiations. The “ex-
warehouse” clause was intended to mean no more than “from the applicant’s 
warehouse”. Applying the established principles of contractual interpretation to the 
matter, the Court found that there was no prospect that another court would arrive at 
a different conclusion regarding the meaning of the relevant words. 



There being no “agreement to the contrary”, the next question was whether the 
applicant had repudiated the contract, leading to its cancellation. Repudiation is 
conduct from which a reasonable person can conclude that the alleged repudiator, 
without having a lawful ground, will not comply with all or some of its contractual 
obligations. Section 59(2) of the Customs and Excise Act, imported an implied term 
into the sugar contract. Therefore, there was a duty on the applicant to reduce or 
permit a reduction of the contract price. Performance of that duty entailed reducing or 
permitting a reduction of the contract price. To the contrary, the applicant 
unequivocally indicated that although it was willing to perform its obligation to deliver, 
it would upon such delivery not perform its duty to reduce or permit the reduction of 
the contract price. That was an act of repudiation. 

On the final question, the Court found that the applicant had not discharged the onus 
of proving the existence of a tripartite agreement. 

The application for leave to appeal was found not to meet the relevant test, and was 
therefore dismissed with costs. 
 
 
Smith v Flans Motors CC Trading as Flanagans Panel Beaters [2017] JOL 
37253 (KZP)  

Appealability- issue and the issue of quantum have been separated in terms of Rule 
29(4) of the Magistrates' Courts Rules is not appealable. 

The appellant was the owner of a motor vehicle which was insured in terms of a short-
term insurance policy underwritten by an insurer (“Santam”). In July 2007, the vehicle 
was involved in a collision which resulted in damage to it. At the instance of the 
insurers, or alternatively brokers representing it, the vehicle was towed to the 
respondent’s premises for a quotation setting out the necessary repairs to be 
prepared, for assessment, and for it to be repaired thereafter once all the necessary 
administrative and other preliminaries had been attended to. It was common cause 
that the appellant did not accompany the vehicle to the respondent’s premises and it 
was also common cause that at no material time did he attend at those premises. The 
appellant did not pay the repair costs demanded of him (apart from an excess) and in 
due course he was sued by the respondent. The claim was based on contract, and, in 
the alternative, on enrichment. The trial court found against the appellant and 
determined that he was liable to compensate the respondent for the damages suffered 
by it. He was also ordered to pay the respondent’s costs. That led to the present 
appeal. 

On appeal the appellant contended that the magistrate was wrong when he found that 
a contract had been proved and was also wrong in finding that a claim based on 
enrichment had been established by the respondent. 

Held that the appealability of the magistrate's finding on the issue of liability only had 
to be addressed as a preliminary point. The Court confirmed that a magistrate's order 
in favour of a plaintiff on the issue of liability where that issue and the issue 
of quantum have been separated in terms of Rule 29(4) of the Magistrates' Courts 
Rules is not appealable. 



Having found that the point in limine with regard to appealability was sound, the Court 
held that the appellant ought to have waited until the court a quo granted final 
judgment against it on the quantum before lodging his appeal. 

The appeal was dismissed with costs. 
 

Goldfinch Garments CC and another v Sheriff of the Court – Newcastle and 
another [2017] JOL 37260 (LC) 

Interpleader proceedings – Piercing corporate veil- Attachment of property 

The applicants had applied for an order requiring the first respondent to restore to the 
applicants possession of certain factory premises; setting aside the attachment and 
seizure of all the property belonging to the first applicant; and directing the first 
respondent to restore possession of all property belonging to the first applicant to it. 
The application was launched as a result of the first respondent having attached the 
property listed in the inventory attached to pleadings pursuant to a writ of execution 
having been issued in respect of a consent arbitration award in favour of the second 
respondent. Although the applicants originally launched their application as an urgent 
application, it was subsequently agreed by the parties that the matter should proceed 
as an interpleader claim. The first applicant subsequently elected to file particulars of 
claim in which it sought an order declaring that the property attached by the first 
respondent listed in an inventory was not the property of the second applicant, and 
releasing the property from attachment. 

At the conclusion of the evidence it was argued by both parties that two issues need 
to be determined. The first issue regarded the determination of the ownership of the 
goods attached as set out in the inventory and the second whether the registration of 
the second respondent was merely a scheme and whether the Court should “pierce 
the corporate veil” and disregard the separate existence of the second applicant. The 
second respondent argued that the Court should find that the first applicant was the 
true employer. 

Held that piercing the corporate veil does not only apply in circumstances where the 
members of a close corporation are held to be personally liable for the debts and 
liabilities of the close corporation. It also applies in circumstances such as this matter 
where the second respondent urged the Court to treat the applicants as a single entity 
and ignore the separate existence of the two close corporations. 

The Court was persuaded that the creation of the second applicant as a legal entity 
distinct from the first applicant was no more than a scheme designed to assist the 
business operated by the first and or second applicants to avoid its legal obligations 
towards its employees and the second respondent, in fraudem legis and that lifting the 
corporate veil was justified. In the circumstances, the first and second applicants are 
one and the same entity, with the result that the property attached by the first 
respondent as listed in the inventory and notice of attachment was properly attached 
and the process of execution could proceed. 
 

Erasmus and others v De Villiers Berrange NO and others [2017] JOL 37261 
(FB) 



Mandament van Spolie- Spoliation – Rei vindicatio 

In an urgent application, the applicants sought the return of 56 Holstein cows in the 
possession or under the control of the first and second respondents. It was the 
applicants’ case that the cows were purchased by second, third and fourth applicants 
and were thereafter leased to first applicant and that the cows were all in possession 
of first applicant ever since such transactions until he was dispossessed of them. 

The first and second respondents were the trustees in the insolvent estate of a trust. 
The third to seventh respondents had entered into written lease agreement with the 
trust in terms whereof Holstein cows were leased to it. The applicants relied on the 
lease agreements, some of which had not been signed by all the parties thereto, or at 
all, for the trust’s entitlement to sell the cows to them. The trustees denied that the 
trust was entitled to sell cows. 

According to the applicants, the legal basis of their claim was spoliation, alternatively, 
the rei vindicatio. 

Held that the mandament van spolie (spoliation order) is a possessory remedy which 
offers temporary relief. The applicant must allege and prove the following only that he 
was in possession of the property; and that he was illicitly ousted from such 
possession. The purpose of the mandament van spolie is to restore the status quo 
ante. On analysing the evidence, the Court found that the applicants failed to prove 
the second requirement for the mandament van spolie. They were also unsuccessful 
in their reliance on the rei vindicatio. The application was thus dismissed. 
 

 
Road Accident Fund v Mokoena [2017] JOL 39293 (GJ) 

Default judgment – Application for rescission- common law and not Uniform Rules 
31(2)(b) or 42(1)(a). 

The respondent instituted action against the applicant after her husband was killed in 
a motor vehicle accident. The applicant, upon receipt of the summons, entered an 
appearance to defend the action, and also filed a plea. The plea was a bare denial of 
the respondent’s claim, and was filed pursuant to a notice of bar having being served 
by the respondent’s attorneys. 

The respondent’s attorneys served a discovery notice on the applicant’s attorneys. 
The notice was ignored, as was an application to compel discovery. The respondent’s 
attorneys then brought an application, dismissing and striking out the applicant’s 
defence in terms of Uniform Rule 35(7). Again there was no response and the court 
granted an order striking out the defence. By the time the applicant’s discovery affidavit 
was filed, default judgment had been granted. 

In the present application, the applicant sought the rescission of that judgment. 

Held that the replying affidavit made it clear that the application for rescission was 
brought under the common law and not Uniform Rules 31(2)(b) or 42(1)(a). The 
requirements for granting rescission under the common law are as follows. The 
applicant bore the onus of establishing the presence of “sufficient cause”. Applicant’s 
attorneys denied that they had knowledge of the default judgment prior to a certain 
date. However, they took that position because they, based on their own neglect of 



the matter, were unable to provide a reasonable explanation for their failure to take 
expeditious steps to apply for rescission. In the circumstances of this case, the delay, 
coupled with the absence of any condonation application, could not be said to be 
reasonable. The applicant failed to demonstrate good cause or sufficient cause, and 
had no bona fide defence or reasonable prospects at a trial. 

The application was dismissed with costs. 
 

Cole v Kallie; In re Kallie v Cole and others [2017] JOL 39295 (GJ) 

Jurisdiction-Court order – Application or rescission – Service of application – 
Chosen domicilium citandi et executandi  

In terms of Rule 42(1)(a) of the Uniform Rules of Court, the applicant sought rescission 
or variation of a judgment granted in respondent’s favour. The grounds on which the 
application was based were that the applicant had not been served with the main 
application and that the court was not legally competent to have granted the order, 
had no jurisdiction over him as he was a peregrine of the Republic 

Held that the application was served on the applicant’s chosen domicilium citandi et 
executandi in terms of an agreement and therefore proper service was effected. It is 
a well-established practice (recognised by Rule 4(1)(a(iv) of the Uniform Rules of 
Court) that, if a defendant has chosen a domicilium citandi et executandi, service of 
process at such place will be good, even though it be a vacant piece of ground, or the 
defendant is known to be resident abroad or has abandoned the property or cannot 
be found. Parties to a contract may, however, choose an address for service of notices 
under the contract. The consequences of such a choice must in principle be the same 
of the choice of a domicilium citandi et executandi, namely that service at the address 
chosen is good whether or not the addressee is present at the time. 

On the issue of jurisdiction, the Court set out the various jurisdictional facts which led 
it to conclude that it was the appropriate and convenient forum as the cause of action 
arose within the present Division. 

In considering the application in terms of Rule 42, the Court found that the notice of 
motion invited the applicant to furnish a notice to oppose and file an answering 
affidavit, within a stipulated time. The applicant did not do that, and maintained that 
service had to be proceeded with through edictal citation. The Court was not 
persuaded that there were any errors made, irregularities in the proceedings or facts 
of which the court was unaware such as to support a finding that the order was 
erroneously sought or granted. 

The application was dismissed. 
 

Boldprops 1110 CC (in liquidation) v Automatic Holdings (Pty) Limited and 
another [2017] JOL 39297 (GJ) 

Applications- Replying affidavit – Annexure to – Application to strike out 

In the course of an application for an order that the respondents be directed to render 
a full account relating to all money received by them and a debatement of that account, 
the respondents brought an application to strike out an annexure to the applicant’s 
replying affidavit. The annexure contained a franchise agreement. amongst the 



grounds on which the striking out application was based were the contentions that the 
applicant had alleged that it would file a copy of the franchise agreement in a separate 
bundle, however that was not done making it difficult for the respondents to identify 
and respond to the document the applicant relied on; and that the attachment of the 
written franchise agreement in reply was an attempt to seek to establish the applicant’s 
principle case in reply and to preclude the respondents from answering thereto, 
thereby placing the burden on the respondents to apply for leave to file a further 
affidavit. 

Held that the Court was not convinced that the respondents were prejudiced by the 
non-attachment of the franchise agreement to the applicant’s founding affidavit. The 
allegation that by annexing the franchise agreement to the answering affidavit, the 
applicant placed the burden of applying for leave to supplement its answering affidavit 
on the respondent could not be sustained as the applicant in its answering affidavit 
clearly stated that it would have no objection to the respondents filing a further affidavit 
should it be allowed to do so. The application to strike out was accordingly dismissed. 

 
Big Blue Marketing CC v King Sabata Dalindyebo Local Municipality 
[2017] JOL 37389 (ECM) 

Applications – Urgent applications – Rule 6(12), Uniform Rules of Court – Application 
of-certificate of urgency 

The applicant commenced proceedings against the respondent by the issue of a notice 
of motion in which were reflected truncated time periods in respect of the filing of a 
notice of opposition and an answering affidavit. The notice of motion indicated that the 
applicant would move for a rule nisi on 30 November 2016, embodying interdicts to 
operate with immediate effect pending the finalisation of the application. it was not 
requested that the matter be treated as an urgent one. As 30 November 2016 was not 
a day upon which a motion court had been scheduled, the applicant was obliged first 
to approach a judge in chambers in terms of the provisions of Rule 12(d) of the Joint 
Rules of Practice for the High Courts of the Eastern Cape Province, presenting the 
judge with a certificate of urgency in which the proposed time frames for inclusion in 
the notice motion were reflected and seeking a directive from the judge in respect 
thereof. The applicant complied with that requirement and obtained the directive. 

Held that It is necessary for an applicant to set out fully in the certificate of urgency 
the grounds upon which he relies in approaching the court pursuant to the provisions 
of Rule 6(12) of the Uniform Rules of Court. It is equally necessary for an applicant to 
set out fully in the founding affidavit the circumstances which render the matter urgent 
and the reasons why he claims that substantial relief cannot be obtained at a hearing 
in due course. The issue by a judge in chambers of a directive in accordance with the 
provisions of Rule 12(d) of the Joint Rules of Practice for the High Courts of the 
Eastern Cape Province does not constitute a finding by the court that the matter is 
urgent and may proceed in accordance with the provisions of Rule 6(12) of the Uniform 
Rules of Court. The decision of the judge in chambers in no way binds any subsequent 
judge in the exercise of his or her discretion on the issue of formal relief in terms of the 
Uniform Rules of Court when the matter is heard. It therefore remains incumbent upon 
an applicant to include, as the first prayer in any notice of motion which may be issued 
pursuant to a directive given by a judge in chambers pursuant to his consideration of 



the content of a certificate of urgency, a prayer for an order that the applicant be 
permitted to introduce and move the application as one of urgency as envisaged by 
the provisions of Rule 6(12) of the Uniform Rules of Court. That was not complied 
with in casu. 

Moreover, where an applicant fails to place sufficient and explicit reasons before the 
Court in the founding affidavit upon which reliance is to be placed in an attempt to 
secure an order in terms of Rule 6(12) of the Uniform Rules of Court, he runs the risk 
of a dismissal of the application on the basis that it lacks the requisite element or 
degree of urgency. 

Without this was a case in which an order striking the matter from the roll on the basis 
of a lack of demonstration of urgency would be justified, the Court deemed it not to be 
in the interests of justice for a dismissal of the matter to be ordered. In the exercise of 
its judicial discretion, the Court deemed it to be expedient to deal with the merits of the 
application. It found that a satisfactory alternative remedy was available to the 
applicant in the form of the action which it had already instituted against the 
respondent. In such circumstances, the applicant was not entitled to an interdict. The 
application launched by the applicant was dismissed with costs. 

 
Quits Aviation Services Limited v Empiric Engineering (Pty) Limited and others 
[2017] JOL 39299 (GJ) 

 Court order – Non-compliance – Contempt of court application 

In an urgent application, an ex parte order was granted in favour of the first respondent, 
authorising the attachment of the applicant’s assets, to found jurisdiction 

The court below reconsidered the order and set it aside. It ordered further that the 
assets that had been attached be released and be delivered to a certain entity. In the 
present application, the second and third respondents were said to be in contempt of 
the latter order. according to the applicant, in law the second and third respondents 
controlled the first respondent, and so the failure of the first respondent to comply with 
the court order was directly attributable to the wilfulness and mala fides of the second 
and third respondents. 

The first respondent gave notice of application for leave to appeal against the order, 
and the respondent argued that that notice had the effect, under section 18(1) of the 
Superior Courts Act 10 of 2013, to have suspended the operation of that order. The 
further effect, according to the submission, was that the earlier order was resuscitated, 
and so the attachment of the assets stood. 

Held that if the above argument stood, the application failed. If the argument fell, the 
question still remained as to whether the applicant had shown the respondents’ 
contempt of court. The correct approach was first to consider whether the operation 
and execution of the order had been suspended, and then to consider whether a case 
for contempt of court had been made out. On the first question, the court found that 
the order in question was not suspended, and the first respondent was obliged to carry 
it out. 

Civil contempt of court proceedings have a criminal character. Therefore, an applicant 
must show beyond a reasonable doubt that the respondent had knowledge of the 



order, that the order was not executed; and that the respondent was wilful and mala 
fides. Once knowledge and non-compliance is shown, wilfulness and mala fides are 
inferred, unless the respondent establishes a reasonable doubt as to these two 
requirements. The respondents conceded that they had knowledge of the order. The 
Court could not find however, that the first respondent was wilful and mala fides in not 
complying with the order. 

 
JA le Roux Attorneys and another v Madaza and others [2017] JOL 37452 
(ECM) 

Costs- Bill of costs – Taxation of – Review- the taxation of the bill in the absence of 
the applicant despite being informed timeously of his non-availability raised questions 

Urgent application was made for a stay of execution pending finalisation of a rescission 
application, alternatively, a review of the taxation pursuant to which the writ of 
execution was obtained. After granting an interim order in favour of the applicants, the 
court, at the hearing of the matter, gave an order setting aside the decision of the 
registrar in the taxation, and extended the interim order until the finalisation of review 
of taxation. In the present judgment, reasons for the order were furnished. 

Held that the taxation of the bill of costs proceeded in the absence of the applicant’s 
legal representative. The over zealousness of the registrar to continue with the 
taxation of the bill in the absence of the applicant despite being informed timeously of 
his non-availability raised questions. For that reason alone, the taxation as well as a 
subsequent allocator by the third respondent fell to be set aside. 

The Court also examined the bill of costs closely and found it to be littered with items 
which begged credibility. The bill suggested that the second respondent had worked 
continuously for 24 hours in a day, claiming fees such as R4 265 for each of two 
alleged five-hour long telephone calls. The bill was characterised throughout it is by a 
trend of misrepresentations as well as the inflation of the times taken in respect of the 
items mentioned therein. The Court expressed extreme displeasure at the conduct of 
the first respondent, stating that that by any standard she had conducted herself 
disgracefully, dishonestly and contrary to the provisions of the Attorneys Act and the 
Rules of the Court. There were instances when the hours claimed in a day exceeded 
24 hours. 

The taxing master must provide an independent and impartial assessment of the legal 
costs involved in any matter that comes before him for taxation. He clearly failed in 
that regard and his assessment of costs in this matter could by no means be described 
as fair and reasonable. 

The application accordingly succeeded and the relief sought was granted. 
 

Ntwampe and others v Royal Family of Magadimana Ntweng (Mampuru Group) 
and others [2017] JOL 38867 (GP) 

Default judgment – Rescission- order by default as it, at the time, had become clear 
that the application had been opposed. 

The respondents, on an unopposed basis, obtained an order by default against the 
applicants.Seeking the setting aside of the order, the applicants contended that the 



respondents should not have taken the order by default as it, at the time, had become 
clear that the application had been opposed. 

Held that the issue that the court had to determine was whether the order that was 
taken by default was competent. 

The applicants' notice of intention to oppose was served on respondents' 
correspondents' attorneys as evidenced by their stamp. As a result, respondents' 
attorneys should then have been aware that the matter was duly opposed. 
Furthermore, allegations by the applicants of procedural shortcomings on the part of 
the respondents appeared to be true. 

The Court held that the applicants could not be blamed in any way for the events 
leading to default judgment being taken against them. The order was set aside and 
the respondents’ attorneys were ordered to pay the costs of the application. 

 
Kedibone v Standard Bank of South Africa Limited [2017] JOL 38872 (GP) 

Default judgment – Rescission – Requirements-reasonable steps by enquiring about 
the claim after receiving the summons-application was bona fide  

The applicant and respondent entered into a home loan agreement, in respect of 
which the applicant had signed a continuing cover mortgage bond in favour of the 
respondent. Although the applicant fulfilled all the obligations in terms of the home 
loan agreement and fully settled the debt owed to the respondent, the respondent 
caused summons to be issued against the applicant, claiming arrears owing under a 
second loan agreement which applicant was alleged to have concluded with the 
respondent. The applicant denied ever concluding the second home loan agreement 
with the respondent, but the respondent insisted that she had entered into the 
agreement, and had authorised the payment of the loan amount into her daughter’s 
bank account. Default judgment was obtained against the applicant, and a warrant of 
execution was issued against her immovable property. 

Held that the issue for determination was whether the applicant had shown a good 
cause and a bona fide defence to the respondent’s claim for the rescission application 
to be granted. 

To succeed with the rescission application, the applicant had to show absence of 
wilfulness; that her application was bona fide and not made with the intention to delay 
the respondent’s claim; and that a bona fide defence to the claim existed. The 
explanation proffered by the applicant was found to be reasonable under the 
circumstances. She took reasonable steps by enquiring about the claim after receiving 
the summons, and her application was bona fide and was not made with the intention 
to delay respondent’s claim. 

In contending that the applicant had signed the second agreement, the respondent 
elided on the signature on the loan application form, which it stated was similar to that 
of the applicant on the admitted agreement between the parties. The issue of whether 
that was indeed the signature of the applicant could only be resolved through expert 
evidence. A substantial defence to the respondent’s claim existed. The applicant had 
shown good cause for the relief she sought and as she had a bona fide defence to the 
respondent’s claim, rescission was granted. 

 



 
 
 
Platt v Platt [2017] JOL 37265 (ECP) 

Court order-Contempt of court – Non-compliance with divorce order – Application to 
suspend execution of order 

In divorce litigation between the parties, a deed of settlement was entered into and 
made an order of court. in terms of the order, the applicant was obliged to pay the 
respondent R3m in full and final settlement of any patrimonial claim which the 
respondent might have against the applicant upon fulfilment of the following 
conditions. The respondent was to resign from a specified company and transfer to 
the applicant her entire right, title and interest to any shareholding and loan account in 
one indivisible transaction. She was also obliged to warrant that she had made a full 
disclosure of all the liabilities in the said company. 

The applicant alleged that the respondent had breached the undertaking and warranty 
in that she had failed to disclose several liabilities of the company. The applicant stated 
further that the value of the company had been overstated by the respondent. as a 
result, the applicant paid the responded less than the amount required by the divorce 
order, and was thus in contempt of the order. 

In the present application in terms of Rule 45A of the Uniform Rules of Court, the 
applicant sought to have his compliance with the divorce order suspended pending 
the resolution of the dispute between the parties. 

Held that Rule 45A allows a court to suspend the execution of any order for such 
period as it may deem fit. The court may, in the determination of the factors to be taken 
into account in the exercise of its discretion under Rule 45(A), borrow from the 
requirements for the granting of an interim interdict. 

The following principles were gleaned from case law. A court will grant a stay of 
execution where real and substantial justice requires it or where injustice would 
otherwise result. The court will be guided by considering the factors usually applicable 
to interim interdicts, except where the applicant is not asserting a right, but attempting 
to avert injustice. The court must be satisfied that applicant has a well-grounded 
apprehension that the execution is taking place at the instance of the respondent and 
Irreparable harm will result if execution is not stayed and the applicant ultimately 
succeeds in establishing a clear right. Irreparable harm will invariably result if there is 
a possibility that the underlying causa may ultimately be removed, that is where the 
underlying causa is the subject-matter of an ongoing dispute between the parties. The 
court is not concerned with the merits of the underlying dispute – the sole enquiry is 
simply whether the causa is in dispute. 

It was held that the applicant would not suffer any injustice if the amount was released 
to the respondent. The applicant was not attacking the causa for the order granted. 
He therefore failed to make a case for the order sought. The application was dismissed 
with costs. 

 
Natsure Steel (Pty) Limited v Illing [2017] JOL 38877 (GJ) 



National Credit Act 34 of 2005-Consumer – Credit agreement – Loan agreement – 
Claim for payment – Arm’s-length agreement – What constitutes 

The plaintiff sought payment of money allegedly lent to the defendant, and alleged that 
the provisions of section 4 of the National Credit Act 34 of 2005 did not apply to the 
agreement entered into by the parties by virtue of the provisions of section 4 of the 
Act, the agreement not being at arm's-length. Summary judgment was sought. 

The defendant opposed the application for summary judgement on the basis, inter alia, 
that the loan agreement concluded between the parties was at arm's-length and 
subject to the provisions of section 129 of the Act in that the plaintiff should have issued 
a statutory notice prior to instituting legal action. 

Held that the term “arm's-length” is explained in section 4(2)(b), and for present 
purposes, the aforementioned provision and section 4(2) (b)(iii) and (iv) are relevant. 
In terms thereof, “in any of the following arrangements, the parties are not dealing at 
arm's length: a credit arrangement between natural persons who are In a familial 
relationship and any other arrangement in which each party Is not Independent of the 
other and consequently does not necessarily strive to obtain the utmost possible 
advantage out of the transaction; or that Is of a type that has been held In law to be 
between parties who are not dealing at arm's length.” 

The Court found that no co-dependence or dependence could be inferred from the 
transaction itself. It was concluded that the parties were factually and legally 
independent of each other, and that the fact that there was an employer and employee 
relationship did not cause the transaction to fall outside the ambit of the Act. 

Satisfied that the defendant had raised a bona fide defence, the Court refused the 
application of summary judgement. 

Ex Parte Tlotlego (2017/34672) [2017] ZAGPJHC 376 (8 December 2017) 

 

Advocate-admission-opposed by Johannesburg Bar- grounds non-payment of 
student fees-advocate admitted   

[1] My brother Mangena AJ and I admitted Adv. Tlotlego Tsagae as an advocate. 
Advocate G. Olwagen-Meyer of the Johannesburg Bar requested this court to give 
reasons. 

[2] One of the difficulties leading up to this matter resulted in Adv., Tsagae 
Tlotlego having to amplify her application as she unable to produce her degree 
certificate as she had not made payment of her fees to the University and they would 
not issue the necessary degree certificate. 

[3] There are many law graduates who experience financial difficulty in paying their 
university fees resulting in their not being awarded the LLB degree certificates 
necessary for admission. 

[4] The Admission of Advocates Act 74 of 1964 provides as follows: 

“3 Admission of persons to practise as advocates 



(1) Subject to the provisions of any other law, any division shall admit to 
practise and authorize to be enrolled as an advocate any person who upon 
application made by him satisfies the court- 

(a) that he is over the age of twenty-one years and is a fit and proper 
person to be so admitted and authorized; 

(b) that he is duly qualified; 

(c) that he is a South African citizen or that he has been lawfully 
admitted to the Republic for permanent residence therein and is 
ordinarily resident in the Republic; 

(d)…; 

 [5] The above provision does not expressly state that a degree certificate must be 
handed to court but of course that would be the best evidence. The practice has 
been to insist on an original degree certificate and in its absence proof of a payment 
proposal with the University to show that provision has been made for the payment 
of fees. The lack of a degree certificate has been somewhat ameliorated by the 
Practice Manual of the Gauteng Provincial Division, Pretoria and the Gauteng Local 
Division, Johannesburg. Provision is made that where a degree certificate 
evidencing that a LLB degree certificate is absent due to failure to pay the tuition fee, 
an applicant for admission as an advocate must provide proof of a payment 
arrangement entered into with the university to effect payment of outstanding 
amounts.   

‘A copy of a degree certificate or other documentary proof should be attached 
if the applicant is not in possession of the required degree certificate due to 
his failure to pay tuition fees.  This must be explained and proof of any 
arrangement entered into with the institution to effect payment of the 
outstanding amount must be provided.  See Practice Manual of GNP page 
80.’ 

This is the same approach in Ex Parte Haddad 1954 (2) SA 568 (T). See also Ex 
Parte Feetha 1954 (2) SA 468 (T).  

[6] Adv. Tlotlego Tsagae had exhausted all efforts and avenues to raise the required 
funds to pay off outstanding fees so that the degree could be conferred upon 
her.  She could not find gainful employment and approached Adv. Semenya SC of 
Pitjie Chambers of the Johannesburg Bar requesting financial assistance.  Pitjie 
Chambers agreed to pay the outstanding university fee as part of their 
transformation and social initiative projects.  I am also aware that Adv. Epstein SC of 
Maisels Chambers has also introduced a similar initiative. There may be other similar 
initiatives at the Bar. These initiatives are laudable and in the true spirit and moral 
convictions of the members of the Bar. 

  

What happens to a law graduate who is not a beneficiary of a transformation or 
social programme? 

[7] The question for determination is what happens to those law graduates who have 
passed and who may not benefit from the transformation and social initiatives of the 
Bar. Like Adv. Tsagae there are law graduates who have not been able to make 



arrangements for payment of fees until assisted by Pitjie Chambers. Those law 
graduates may not be fortunate enough to be benefit from the Bar’s transformation 
and social initiatives. 

[[12] Our law must be flexible not rigid when confronting the problems of the day 
which in this case is the poverty of students not being able to enter the legal 
profession unless as the practice directive suggests they have made payment 
arrangements with the university. In other words the courts become a role player/ 
gatekeeper in the debtor/creditor relationship between student and University. 

  

Flexibility of the Law 

[13] The central question is whether the law should have sufficient flexibility without 
compromising its basic norms to reach a solution to this problem.  It can never be 
that the courts must act as a gatekeeper against the interests of a student in poverty. 

 [16] Applicants to the profession of advocates shall from henceforth only satisfy the 
provisions s 3 of Admission of Advocates Act 74 of 1964.  

Omega Risk Solutions (Pty) Ltd v De Witt (149/2017) [2017] ZASCA 171 (1 
December 2017) 

Prescription Act 68 of 1969 – s 12(3) – identity of debtor and facts from which debt 
arose – objective standard of reasonable care – statutory attribution of knowledge to 
creditor – claims prescribed. 

The SCA dismissed an appeal against an order granted by the Gauteng Division of 
the High Court, Pretoria, upholding a special plea of prescription raised by the 
respondent, in respect of several claims advanced by the appellant. It was held that 
the directors of the appellant had knowledge of these claims, or could have acquired 
them if they took reasonable care, in accordance with the provisions of sections 12(1) 
and (3) of the Prescription Act 68 of 1969. Section 12(3) defined the circumstances in 
which constructive knowledge of the identity of the debtor and the facts from which the 
debt arose, could be attributed to the creditor. The creditor was deemed to have 
acquired this knowledge if the creditor could have acquired it by exercising reasonable 
care. This involved the statutory attribution of knowledge to a creditor, based on the 
objective criterion of reasonable care, distinct from an enquiry in terms of the common 
law rules of attribution of knowledge to a corporate entity. 
 

Heath v President of the Republic of South Africa (14440/2016) [2017] ZAWCHC 
146 (6 December 2017) 

Judges- Judges are not employed like ordinary civil servants or private sector 
workers. They hold office under a statute known as the Judges’ Remuneration 
and Conditions of Employment Act, 47 of 2001 (“the Judges’ Act”),  

 

 [1] Mr. Willem Hendrik Heath was appointed a judge of the erstwhile Transvaal 
Provincial Division of the Supreme Court of South Africa on 1 March 1988. Very 
soon thereafter, Mr. Heath was seconded to the erstwhile Ciskei Supreme Court 



which sat at Bisho in the former Bantustan of Ciskei. It was in that court that he 
served his time as a sitting judge. On 29 May 2001 Mr. Heath tendered his 
resignation as a judge of the High Court to the erstwhile President of the Republic of 
South Africa, Mr. Thabo Mbeki, and thereafter pursued a career in the private sector 
through a consultancy known as “Heath Executive Consulting CC”. 

[2] On 16 August 2016 Mr. Heath launched the present application to effectively 
undo his resignation as a judge more than 15 years before. He seeks to do so on the 
basis of judicial review at common law and he intentionally eschews the provisions of 
the Promotion of Administrative Justice Act, 3 of 2000 (“PAJA”). The obvious 
question that springs to mind is “Why now, after all these years?” To answer that 
question, to which I shall return later, it is necessary to have regard to the factual 
background to this application. 

APPOINTMENT TO THE SPECIAL INVESTIGATING UNIT 

[3] In June 1995 the erstwhile Premier of the Eastern Cape, Mr. Mhlaba, appointed 
Mr. Heath to head up a special commission of enquiry into fraud, corruption and 
maladministration in that province. It became known colloquially as “the Heath 
Commission” and Mr. Heath acquired a high profile in the media as a person 
dedicated to the elimination of all forms of State corruption and maladministration. 

JUDGES’ REMUNERATION AND CONDITIONS OF EMPLOYMENT ACT  

[9] Judges are not employed like ordinary civil servants or private sector workers. 
They hold office under a statute known as the Judges’ Remuneration and Conditions 
of Employment Act, 47 of 2001 (“the Judges’ Act”), and their removal from office is 
strictly controlled by that statute: this is one of the cornerstones of the independence 
of the Judiciary and intended to preclude the dismissal of judges from office for 
reasons, for example, of political expediency. 

[10] In the circumstances, when judges (other than Constitutional Court judges) 
reach what would generally be regarded as the age of retirement[4], they are entitled 
to be “discharged” from active service without more in terms of s3(2) of the current 
Judges’ Act, while the discharge of Constitutional Court judges is governed by s3(1) 
thereof. Under the 1989 Act no distinction was drawn between the discharge of 
Constitutional Court judges and other judges, all of whom qualified for discharge 
from active service under s3(1) of that act. 

THE MOTIVATION FOR REQUESTING A DISCHARGE FROM OFFICE 

[13] In the founding affidavit Mr. Heath gives some background to his request for 
discharge made to President Mbeki. Central to the request, he says, was the 
judgment of the Constitutional Court in SAAPIL. 

THE UNREASONABLE DELAY RULE 

[22] As a review which falls outside of the ambit of PAJA, the common-law delay rule 
applies in the instant case.  

EXPLANATION FOR THE DELAY. 

[29] Having dealt extensively with a host of facts said to be relevant to the merits of 
the review, the question of delay is dealt with by Mr. Heath towards the end of the 
founding affidavit, and then almost in passing. 



Those 5 paragraphs are the sum total of the explanation put up in the founding 
affidavit in relation to the question of delay which Mr. Heath thought “may arise”. In 
the replying affidavit there is an attempt to shore up the delay argument but it is trite 
that in motion proceedings such as these, and particularly where there is a delay of 
such a substantial time, the case is to be fully advanced in the founding papers. I 
shall accordingly summarise the reasons put up and comment on the cogency 
thereof. 

CONCLUSION 

[43] In the circumstances I would dismiss the application for condonation and the 
application for the relief sought in prayers 1 to 5 of the notice of motion and direct the 
applicant to pay the costs of both applications, including the costs of 2 counsel. 

  
MAHAEEANE AND ANOTHER v ANGLOGOLD ASHANTI LTD 2017 (6) SA 382 
(SCA) 
 
Class action — Commencement — Certification application signalling commencement 
of class action — Promotion of Access to Information Act2 of 2000. 
 
The appellants, formerly employed by the respondent mining company and later 
medically boarded after contracting silicosis, instituted a High Court application for 
the certification of a class action against the respondent. The class was defined as 
current and former mineworkers with silicosis who worked or had worked on the 
respondent's gold mines. The certification was granted and went on appeal. 
The present appeal concerned the respondent's refusal to grant the appellants 
access to records requested under s 50(1) of the Promotion of Access to Information 
Act (PAIA). It provides that a requester must show that the requested record is 
required for the exercise or protection of 'any rights'. The respondent argued that 
since the appellants' request was received after the commencement of the 
certification application, the operation of PAIA was excluded under s 7(1). It provides 
that PAIA does not operate where the record is requested after the commencement 
of proceedings and the production of or access to that record is provided for in any 
other law.The appellants first approached the High Court for relief, but the court 
agreed with the respondent that they were excluded by s 7(1). The court in addition 
found that the appellants had not shown that the records were required for the 
exercise or protection of any rights as intended in s 50(1). In an appeal — 
Held per Gorven AJA for the majority 
The onus was on the appellants to show that the request fell within the ambit of s 
50(1), and if it was discharged, then the question of exclusion under s 7(1) arose 
(see [10]). The first enquiry was whether the appellants had prima facie established 
a right which required protection via access to the record (see [11]). The right the 
appellants wanted to exercise was the right to claim damages, and the question was 
whether the requested records were required for the exercise or protection of that 
right (see [14], [16]). But the reasons supplied by the appellants related not to the 
exercise of the right to claim damages but to the evaluation of whether they should 
do so, which meant that they were not required to 'exercise or protect' the right relied 
on (see [17]). And even on the supposition that the reasons were related to the right, 
the question was whether the records were reasonably required for its exercise or 
protection (see [18]). In the present case most of the facts were within the knowledge 



of the appellants or admitted by the respondent (see[18]). Since the appellants were 
clearly in a position to formulate their claim without the requested documents, they 
were not reasonably required for the exercise of the appellants' right to claim 
damages from the respondent (see [20] – [21]). 
Since a certification application was a necessary precursor to the bringing of a class 
action, it had to be regarded as its commencement (see [23] – [24]). Since the 
proceedings relating to the appellants' class action had commenced its certification, 
the requested documents could not be said to be required for the exercise or 
protection of their right to claim damages. The appellants failed to meet the threshold 
test in s 50(1) and it was not necessary to deal with the respondent's further defence 
to the application under s 7(1) (see [27]). Appeal dismissed.  
Held per Mbatha AJA dissenting 
The appellants' shift in position from one of needing the documents for the 
assessment of their damages claims to one of needing them to decide whether or 
not to opt out of the class action was understandable: their appeal had been 
overtaken by events (see [35]). 'Any rights' in s 50(1) should be given a wide 
interpretation, and asking for the requested documents was a reasonable exercise of 
their constitutional right of access to information (see [39] – [40] and [44]). In 
addition, the individual rights of class members should not be disregarded by 
equating a certification application to the commencement of proceedings (see [55] – 
[56]). The appeal should accordingly be upheld (see [62]). Molemela AJA also 
disagreed with the majority judgment, but for somewhat different reasons (see [63]). 
 

STRUTFAST (PTY) LTD v UYS AND ANOTHER 2017 (6) SA 491 (GJ) 
 
Court — Precedent and stare decisis — Court bound by prior decision of its own 
unless 'clearly wrong' — Test — Precise test unavailable — But certain that clearly 
wrong judgment would pertain to type of case where error so profound that it amounted 
to judicial blunder or resulted in manifest and unsustainable absurdity or injustice. 
 
It was an established rule of practice in the Gauteng Local Division that, savewhere 
parties were married in community of property or in the case of a complete identity of 
interests, one should not seek the sequestration of multiple respondents in a single 
application. However, recently, and against such practice, a court of the same 
division in the matter of Maree and Another v Bobroff and Another [2017] ZAGPJHC 
116 (Bobroff) allowed a single application for the sequestration of two parties — 
partners in a lawfirm in that case. In doing so, the court declined to follow the 
authority for the established approach — Ferela (Pty) Ltd v Craigie and Others 1980 
(3) SA 167 (W) — on the basis that it was clearly wrong. More particularly, it felt that 
the suggestion in the matter of Business Partners Ltd v Vecto Trade 87 (Pty) Ltd and 
Others 2004 (5) SA 296 (SE) — that the qualification for allowing multiple 
respondents in a single sequestration application should be, instead of a 'complete 
identity of interests', a 'substantial coincidence of interests' — was preferable. 
In the present matter, the applicant, following Bobroff, sought in a single application 
the sequestration of two parties who were married, but not in community of property, 
and where there was no allegation of identity of interests between the parties or their 
estates. Thus, the question to be decided was whether the 'established practice' was 
still good law. According to the rules of stare decisis, the court in Bobroff was only 



entitled to depart from Ferela, a decision of a court of the same division, if the latter 
was 'clearly, plainly or palpably wrong'. Had this standard then been met? 
Held, that there appeared to be no clearly articulated or precise test as to when a 
decision was not only wrong but clearly wrong. It was nonetheless clearthat the stare 
decisis doctrine required something more than a mere conclusion that a previous 
judgment was incorrectly decided. Whatever the precise test, a clearly or patently 
wrong judgment would pertain to a type of case where the error was so profound that 
it amounted to a judicial blunder or resulted in a manifest and unsustainable 
absurdity or injustice. (See [30].)  
Held, that the reason provided in Bobroff for declining to follow Ferela and preferring 
the qualification as set out in Business Partners — namely that it was almost 
impossible to conceive of a situation where there would be a complete identity of 
interests — did not indicate a palpable error in Ferela. (See [31].) Further, Ferela 
was not wrong, even less so clearly or palpably wrong. The established approach 
was appropriate, given, one, that an application for sequestration involved a 
diminution in the status of a particular debtor; and, two, the difficulty of establishing in 
a single application for the sequestration of multiple respondents whether there was 
a likelihood of advantage to creditors in respect of each debtor. (See [3], [10] and 
[32].) Accordingly, the decision in Bobroff to disregard the earlier judgment 
in Ferela was itself an error of such a nature that it had to be held to be clearly 
wrong, and should be departed from (see [32]). 
Held, that in the present application there was no rationale for having launched 
sequestration proceedings against both respondents in one application. Application 
dismissed. (See [33] – [36].) 
 
AREVA NP INCORPORATED IN FRANCE v ESKOM HOLDINGS SOC LTD AND 
ANOTHER 2017 (6) SA 621 (CC) 
 
Constitutional law — Human rights — Enforcement — Own-interest litigation — Issue 
of locus standi usually dispositive of own-interest litigant's claim — If litigant fails to 
show locus standi, court should enter into merits only in exceptional case or where 
public interest demands it — Constitution, s 38(a).  
 
Second respondent Westinghouse Belgium and applicant Areva submitted 
competing bids for first respondent Eskom's 2012 invitation to tender for the 
replacement of six generators at its Koeberg nuclear power station, a contract worth 
over R5 billion. Eskom awarded the contract to Areva. Westinghouse Belgium 
applied for the rescission of the award on the ground of irregularity, in particular that 
extraneous 'strategic considerations' were taken into account by Eskom's board 
tender committee. Areva opposed the application on the ground that Westinghouse 
Belgium lacked locus standi (standing) to bring the application because it had acted 
as a mere agent for Westinghouse USA, the real tenderer and correct applicant. 
Westinghouse Belgium replied that it had been accepted as the bidder by all 
concerned, including Eskom, and that it and Westinghouse USA were in any event 
both members of the overarching Westinghouse group. 
The High Court rejected Areva's argument on standing on the ground that Eskom 
had always treated Westinghouse Belgium as one of the two bidders, but 
nevertheless dismissed its review application, finding that it took part in the 
negotiations with no complaint about the strategic considerations. Westinghouse 
Belgium appealed to the Supreme Court of Appeal (SCA), where it was partially 



successful in that the court found that the strategic considerations fell outside the bid 
criteria and that Areva's argument on standing should be dismissed because it was 
'surplusage'. But the SCA turned down Westinghouse Belgium's request that it be 
awarded the tender, instead remitting the matter to Eskom for reconsideration. 
Aggrieved, Areva and Eskom sought leave to appeal to the Constitutional Court, 
while Westinghouse Belgium sought leave to cross-appeal against the SCA's refusal 
to directly award it the tender. Areva also persisted in its argument on Westinghouse 
Belgium's lack of standing. 
Held by Zondofor the majority 
Neither the High Court nor the SCA adequately addressed Areva's argument on 
standing, and leave to appeal should be granted on this issue and on the merits, on 
which the lower courts had reached opposite conclusions (see [28]). Westinghouse 
Belgium's averment that it had standing was plainly wrong: correspondence 
addressed to Eskom by Westinghouse Belgium indicated that the latter had acted 
not for itself but on behalf of Westinghouse USA (see [19] – [23]). It was also 
abundantly clear from the language of the final offer in the tender that Westinghouse 
USA was the real bidder (see[31], [34]). The fact that Westinghouse Belgium and 
Westinghouse USA were part of the same group of companies was irrelevant since 
they were separate legal entities (see [37] – [39]). 
It was established law that an own-interest litigant had no broad or unqualified 
capacity to litigate against illegalities, but had to demonstrate that its interests or 
potential interests were directly affected by the unlawfulness sought to be impugned. 
Since Westinghouse Belgium's argument on standing had failed, the court would 
enter the merits only if exceptional circumstances or public interest demanded it (see 
[41]). This was not so in the present case because (i) the bidders were neck and 
neck in the competition for the tender and seemed equally capable of doing the job; 
and (ii) time was of the essence and Areva had already been working on the project 
for two years (see [40] – [41]). Since Westinghouse Belgium therefore lacked 
standing, Areva's appeal would succeed (see [42]). The decisions of the High Court 
and the Supreme Court of Appeal would be set aside and replaced with one 
dismissing Westinghouse Belgium's application with costs (see [42], [48]). 
Heldby Moseneke DCJ for the minority 
As to standing: Westinghouse Belgium had standing both under the common law 
(via its direct and substantial interest in the matter) and in its own right under s 
38(a) of the Constitution (via its right to just administrative action) (see [49] – [50]). It 
was not in the interests of justice to dispose of a matter of this magnitude and public 
interest by way of a technical and dilatory bar like locus standi (see [50]). The main 
judgment should have found that Westinghouse Belgium had the requisite standing 
and decided the merits of Areva's appeal and the counter-appeal (see [63]). 
As to the merits: Eskom had been meticulous and proper in its assessment of the 
bids, and there was no suggestion that its board tender committee was actuated by 
malice, irrationality, corruption or other improper motive (see [82]). The tender 
process was characterised by careful consideration of all the relevant factors, and 
the strategic considerations were integral to the bid evaluation criteria or, at the very 
least, could be properly inferred therefrom (see [83] – [84]). Since the tender process 
was procedurally fair, Areva's appeal should be upheld and the counter-appeal 
dismissed  
 



Cipla Agrimed (Pty) Ltd v Merck Sharp Dohme Corporation and others 
[2017] 4 All SA 605 (SCA) 

Interdict – Interlocutory interdict – Appealability – Test for appealability – An interim 
interdict pending the determination of an action is not final in effect, which is why 
matters decided for purposes of granting an interim interdict do not become res 
judicata. 
As proprietor of a patent (“the 1992 patent”), the appellant (“Cipla”) sought the 
revocation of the patent (“the 1998 patent”) owned by the first and second 
respondents. Both patents concerned injectable veterinary formulas. The third 
respondent was the registered licensee of the 1998 patent. All three respondents 
(collectively referred to by the court as “Merck”) were the plaintiffs in a pending action 
against Cipla in which they claimed a final interdict against infringement and an enquiry 
into damages or a reasonable royalty (the “infringement action”). The revocation 
application and infringement action were brought in the Court of the Commissioner of 
Patents (the “CCP”). 

Cipla’s revocation application was based on section 61(1)(c) of the Patents Act 57 
of 1978 read with section 25(1), averring that the 1998 patent was not a new invention 
as contemplated in section 25(1) as it was anticipated by the 1992 patent (“the 
anticipation point”), and that to the extent it was a new invention, it did not involve an 
inventive step as contemplated in the same provision (“the obviousness point”). 

The parties agreed to stay the infringement action pending the final determination of 
the revocation application. 

The application was argued on the papers because the first ground could be 
determined without recourse to oral evidence. Cipla did not abandon the second 
ground but intended referring it to oral evidence. Merck argued that, absent a 
separation order, the argument on the papers would dispose of all the issues in the 
application and recourse could not be sought to oral evidence thereafter. 

The court below heard the revocation application and upheld the anticipation point, 
granting revocation. However, that decision was reversed on appeal, with the result 
that the revocation application was dismissed and each of the claims of the 1998 
patent certified as being valid. That did not end Cipla’s attempt to challenge the 1998 
patent. It served a notice to amend its plea by deleting the anticipation point and adding 
a new attack on the patent’s validity. Merck argued that the issue of validity of the 1998 
patent had been finally determined and brought an application to amend its replication 
by setting up the relevant judgment as rendering the validity of the 1998 patent res 
judicata. That matter was pending at the time of the present proceedings. In the 
meantime, Merck applied to the Court of the Commissioner of Patents to interdict Cipla 
from infringing the 1998 patent pending the finalisation of the action for a final interdict. 
The court found that although only the anticipation point had been argued in the CCP, 
Cipla had been obliged to put forward, in the revocation application, all its attacks on 
the validity of the 1998 patent. In regard to the obviousness point, Cipla should have 
sought a separation of issues if it wanted that point to stand over for later decision. 
The validity of the patent was thus res judicata. The interim interdict was granted, 
resulting in Cipla appealing to the present Court. 
Held – The starting point in the present appeal was the question of whether the court a 
quo’s judgment was appealable. In terms of section 19(2) of the Patents Act, a 



decision or order of the CCP has the same effect and shall for all purposes be deemed 
to be a decision or order. The appealability of CCP decisions thus stands on the same 
footing as decisions of the High Court. Section 16(1) of the Superior Courts Act 10 of 
2013provides for an appeal, with leave granted, to be brought against any decision of 
a High Court. An interim interdict pending the determination of an action is not final in 
effect, which is why matters decided for purposes of granting an interim interdict do 
not become res judicata. Cipla argued that, because the final determination of the res 
judicata point was unlikely to take place prior to December 2018 when the patent 
expired, the interdict, while interim in form, was final in substance and thus appealable. 
The Court disagreed. It found that the interdict granted by the court a quo was not only 
interim in form but interim in substance, and on ordinary principles was not appealable. 
The appeal was, therefore, struck from the roll with costs. 
 
Drift Supersand (Pty) Ltd v Mogale City Local Municipality and another 
[2017] 4 All SA 624 (SCA) 

Applications- – Replying affidavit – Content of – Striking-out application – Application 
refused insofar as what was set out by the appellant in the replying affidavit was a 
variation of what it had already been set out in the founding affidavit. 

Locus standi – Standing – Owner of land in close proximity to proposed township 
having standing as an interested person to challenge establishment of township. 
In August 2012, the first respondent (“the municipality”) approved the second 
respondent’s application to establish a township on certain land. Being the owner of 
land situated in close proximity, the appellant applied to the High Court for the review 
and setting aside of the municipality’s decision. Its application having been dismissed, 
the present appeal was noted. 

A cross-appeal was also noted by the second respondent, against the court a quo’s 
refusal to strike out certain factual allegations made by the appellant in its replying 
affidavit. 

All the parties accepted that the decision to approve the township application, being 
one which adversely affected the rights of a person and which had a direct, external 
legal effect, constituted administrative action by an organ of State as contemplated by 
the Promotion of Administrative Justice Act 3 of 2000. The review application was 
based on the averment that the municipality’s decision was the result of a process that 
was not procedurally fair. 

The respondents relied on the fact that the right to mine the appellant’s property had 
in fact not been granted to the appellant itself but to one of its subsidiaries. The 
respondents therefore argued that any rights likely to be affected by a township being 
developed nearby were not those of the appellant but its subsidiary. They, therefore, 
argued that whilst its subsidiary might have had standing to review the impugned 
decision, the appellant did not. They also argued that the allegation that the appellant 
was mining the land lacked detail and cogency and that, as that had emerged in reply, 
the appellant had impermissibly tried to make out its case in reply. They therefore 
submitted that the appellant’s allegations in reply should either be ignored or struck 
out. 
Held – Not only must a court exercise practical, common sense in regard to striking-
out applications but there is a tendency to permit greater flexibility than might 



previously have been the case to admit further evidence in reply. As such, if the new 
matter in the replying affidavit is in answer to a defence raised by the respondent and 
is not such that it should have been included in the founding affidavit in order to set 
out a cause of action, the court will refuse an application to strike out. In this case, the 
Court found that what was set out by the appellant in the replying affidavit was a 
variation of what it had set out in its founding affidavit. It was not seeking to make out 
a fresh cause of action in reply, and there was no reason either to strike out the 
explanation made in reply or to ignore it. 

In disputing the appellant’s standing, the respondents sought to limit the rights of the 
appellant which were potentially adversely affected by the decision, solely to those 
associated with the mining activities being conducted on its property. Those were not 
the only legal rights to which regard could be had in considering whether the 
establishment of a township in the immediate vicinity impacted upon the appellant’s 
rights as owner. As owner of property situated in the immediate vicinity, the appellant 
clearly had standing to question the validity of the decision to allow a township to be 
established on property in the immediate vicinity of the site of its quarrying operations. 

The Court then turned to deal with the question of the fairness of the procedure 
adopted by the municipality before the township application was approved. The 
requirements for such approval were set out in the Town Planning and Townships 
Ordinance 15 of 1986. Furthermore, those authorised to take administrative decisions 
must do so in a manner consistent with the Promotion of Administrative Justice 
Act. Section 3(3) of that Act provides that in order to give effect to the right to 
procedurally fair administrative action, an administrator in his discretion may also give 
the person whose rights or legitimate expectations are materially and adversely 
affected, the opportunity to, inter alia, present and dispute information. That led to the 
appellant’s contention that it had a legitimate expectation to a hearing before the 
decision was taken, and that the failure of the municipality to afford it such a hearing 
rendered the decision void. The requirements for a legitimate expectation are that 
the representation inducing the expectation must be clear, unambiguous and devoid 
of any relevant qualifications; the expectation must have been induced by the decision-
maker and must be reasonable; and the representation must be one which is 
competent and lawful for the decision-maker to make. Those requirements were all 
met in the present case. The appellant, an interested party, was denied the opportunity 
of placing its views before the executive mayor who was the functionary entrusted with 
the discretion to approve the application. That was not procedurally fair. 

A further contention raised by the respondents was that the Court ought not to grant 
relief in favour of the appellant as it had failed to exhaust its domestic remedies under 
the Ordinance. Section 7(2) of the Promotion of Administrative Justice Act requires 
internal remedies to be exhausted before judicial review may occur. Section 104(1) of 
the Ordinance provided that an applicant or objector who is aggrieved by a decision 
of an authorised local authority, may appeal within a prescribed period. The Court 
described as nonsensical and absurd, the argument that a party such as the appellant, 
having been excluded from the decision-taking process, should be expected to appeal 
in that process. The appellant could not be expected to exhaust its internal remedies 
when it was not afforded any remedies at all. 

The appeal was, accordingly, upheld and the cross-appeal dismissed. 

 



END-FOR NOW 
 
 
 
 
 

 

  

  

 

  

 
 


