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CASES 

Von Wielligh Bester N.O and others v Gouws and others [2019] JOL 41730 
(WCC) 

Impeachable transactions in terms of section 26 of the Insolvency Act 24 of 1936-
prescription  

A trust which had been used to operate an illegal investment scheme was 
sequestrated and the plaintiffs were appointed as trustees. They instituted action 
claiming repayment of money paid to the defendants as commission. The actions 
against the defendants were consolidated and a special plea of prescription was 
considered as against the claims against the tenth and eleventh defendants. The court 
stated that if the plea was upheld in respect of their claims, that would be extended to 
all the defendants. 

According to the plaintiffs’ the payments from the trust to the defendants were made 
without authority – alternatively were impeachable transactions in terms of section 26 
of the Insolvency Act 24 of 1936. 

In terms of the special plea, the plaintiffs were authorised to institute action on behalf 
of the trust’s insolvent estate on 17 August 2012 or 23 October 2012 (when their 
appointment as trustees was made final). Summons was served on the defendants on 
9 November 2015, which was over three years after the claim arose. 

Held that it was clear from the order appointing the plaintiffs as trustees that they were 
entitled to institute any proceedings as of 17 August 2012. As of 23 October 2012, the 
plaintiffs had the requisite knowledge of the identity of the debtors and the facts from 
which the debt arose. Consequently, by the time summons was served, the claim had 
prescribed. 

The special plea was upheld and plaintiffs’ claims dismissed. 
 

 

Venter v Matsepe and others 
[2019] JOL 41716 (FB) 

Liquidators of company –Joint liquidators – Authority to act 

The applicant sought a declaratory order declaring that she was not in liquidation. 

The fifth respondent was the attorney of record for the first and second respondent, 
who were the only parties who had filed opposing papers. A preliminary point was 
raised, challenging the fifth respondent’s authority to represent the first and second 
respondents. 



Held that the question of the authority of the fifth respondent to act for the respondents 
was approached by the respondents’ production of signed powers of attorney 
conferring the necessary authority on the fifth respondent to act on behalf of the first 
and second respondents. Rule 7(1) of the Uniform Rules of Court provides that the 
authority of anyone acting on behalf of a party may be disputed and such person may 
no longer act unless the court is satisfied that he is authorised to act. Joint liquidators 
must always take a joint decision before acting on a matter. In this case only two of 
three liquidators signed the powers of attorney. The fifth respondent therefore lacked 
authority to act on behalf of the first two respondents. 

Equally, the first two respondents lacked the necessary locus standi to sue and be 
sued in their capacity as co-liquidators. 

 

The Standard Bank of South Africa Ltd v Strydom N.O and Others (64891/2015) 
[2019] ZAGPPHC 142 (9 May 2019) 

Cession of rights-insolvent ceded to different entities in respect of the income of his 
2015 maize crop- first in time first in right  

Cession contract- rectification claim-after sequestration-not possible  to claim 
rectification after concursus creditorum. 

This matter centres around the extensive farming operations of a maize producer, 
Mr Frederick Barend Christoffel Kirsten (“Kirsten”) in the Makwassie area, North 
West Province. Kirsten was well known in the area as a successful farmer and was 
by all accounts a revered member of the farming community. Due to his success as 
a maize producer and the extensive scale of his operations, Kirsten had easy access 
to credit facilities at various financial institutions.For reasons that do not appear from 
the evidence, Kirsten’s financial position took a turn for the worse during 2015. This 
unfortunate event led to the sequestration of Kirsten in terms of a provisional 
sequestration order on 29 April 2016 and thereafter a final sequestration order 
issued on 31 August 2016. Kirsten’s financial demise resulted in massive losses for 
all the parties involved in the present litigation. It appears that Kirsten executed a 
variety of cessions in favour of different entities in respect of the income of his 2015 
maize crop. The validity of the different cessions executed by Kirsten forms the crux 
of the dispute between the parties. 

The plaintiff is THE STANDARD BANK OF SOUTH AFRICA LTD, a public company 
with limited liability and a registered bank (“Standard Bank”). Standard Bank 
advanced production credit to the tune of R 79 million to Kirsten. Standard Bank 
relies on a Deed of Cession dated 22 November 2011 in support of its claim to the 
proceeds of Kirsten’s 2015 maize crop. 

The first defendant is the duly appointed TRUSTEES of the Insolvent Estate of 
Kirsten (“the Trustees”). The Trustees oppose the relief claimed by Standard Bank. 
The second defendant is SUIDWES LANDBOU (PTY) LTD, a private company of 
limited liability with its principal place of business at Leeudoringstad, Northwest 
Province (“Suidwes”). Suidwes is an agricultural company that offers a variety of 
products and services in the agricultural industry. Suidwes advanced credit to Kirsten 
and the outstanding balance at the time of his sequestration was in the region R 129 
million. Suidwes relies on a variety of Deeds of Cession, a General Notarial Bond 



and a perfection agreement in support of their claim to the income of the 2015 maize 
crop. 

The third defendant is SILOSTRAT (PTY) LTD a private company with limited 
liability (“Silostrat”). Silostrat specialises in the trade of grain products and entered 
into three forward contracts with Kirsten in respect of 35 000 tons of his 2015 maize 
crop. Kirsten failed to deliver in terms of the contracts and Silostrat instituted a claim 
against the Trustees for breach of contract. Silostrat also instituted conditional 
counterclaims against Standard Bank and Suidwes, respectively. 

 The fourth defendant is LAND & AGRICULTURAL DEVELOPMENT BANK OF 
SOUTH AFRICA (‘the Landbank”). Suidwes ceded its book debts, including the debt 
of Kirsten to the Landbank. The fifth defendant is TECHNICHEM 
OESBESKERMING (PTY) LTD a private company with limited liability 
(“Technichem”). Technichem sold and delivered agricultural chemicals to Kirsten. 
Kirsten did not pay for the products and owes Technichem an amount of 
R 7 665 946, 44. Technichem relies on a Deed of Cession signed by Kirsten on 5 
October 2014 in support of its claim to the proceeds of the 2015 maize crop. 

Standard Bank claims the following relief: 

[12.1] rectification of clause 1 of the deed of cession, dated 22 November 
2011, signed, executed and concluded by Kirsten in its favour; 

[12.2]  an order declaring that it’s cession: 

[12.2.1]   is valid and enforceable; 

[12.2.2]   pre-dates the deeds of cession of Suidwes and Technichem; 

[12.3]  an order that it is entitled to all income and/or monies due and/or to 
become due and/or the proceeds realised in respect of the 2015 and 
2016 maize crop harvest of Kirsten; 

[12.4]  payment by the Trustees, Suidwes and/or the Landbank and/or 
Silostrat of all proceeds realised and/or received by the respective 
parties in respect of the entire 2015/2016 maize crop harvests of 
Kirsten. 

Technichem 

[16]       Technichem claims an order that: 

[16.1]  its deed of cession, dated 5 October 2014, signed and executed by 
Kirsten in its favour is valid and enforceable; 

[16.2]  the cession pre-dates and/or supersedes Suidwes and/or the 
Landbank’s cessions; and 

[16.3]  it is entitled to all income and/or monies due and/or to become due 
and/or realised to the Trustees in respect of Kirsten’s 2015 maize crop 
income. 



[16.4]  Suidwes and/or the Landbank must pay all of the proceeds received in 
respect of Kirsten’s 2015 maize crops to it. 

  

 [39]        The obtaining of security for moneys lent and advanced by Commercial 
banks is a well-known business practice. In the present instance Standard 
Bank was requiring security in respect of an overdraft facility to be utilised as 
working capital in the production of maize. The security so required was 
contained in the Deed of Cession. 

[40]        A cession is an act of transfer to enable the transfer of a right to claim 
(translatio juris) to take place. In Johnson v Incorporated General Insurances 
Ltd 1983 (1) SA 318 AD the nature of a cession agreement was described as 
follows at 319G: 

“It is accomplished by means of an agreement of transfer 
(“oordragsooreenkoms”) between the cedent and the cessionary arising out of 
a justa causa from which the intention of the cedent to transfer the right to 
claim to the cessionary (animus transferendi) and the intention of the 
cessionary to become the holder of the right to claim (animus acquirendi) 
appears or can be inferred.” 

  

RECTIFICATION 

[52]      Standard Bank’s claim for the rectification of clause 1 of the deed of cession 
is pleaded  

CONCURSUS CREDITORUM 

[75]        Should I be incorrect in respect of the rectification claim, the question arises 
whether it is possible to claim rectification after concursus creditorum. 

[76]        Concursus was established on 24 April 2016 when the provisional order for 
sequestration was issued. 

[77]        Mr Terblanche SC, counsel for the Trustees, submitted that 
once concursus has been established rectification of an agreement entered 
into pre-sequestration is no longer possible. Should rectification be granted, 
Standard Bank will be in a better position than it was when concursus was 
established. Rectification would, as a result, have a negative impact on the 
rights of other creditors. 

[78]        The principle that rectification may not be claimed after concursus has been 
established is trite and appears from a long list of authorities dating back to 
1911.  

[84]        In the premises, the rectification claim could in any event not have 
succeeded in view of the concursus creditorem principle. 

  

RESULT 



[85]        As a result of the findings supra, the remainder of the relief claimed by 
Standard Bank against the Trustees, Suidwes, the Landbank and Silostrat 
falls away. 

  

General Notarial Bond and Perfection Agreement 
[96]        The allegations pertaining to the General Notarial Bond and Perfection 

Agreement read as follows: 

“12.2.4           on 6 May 2014, Kirsten registered a general notarial bond in 
favour of the second defendant under registration number 
BN14/18473 (‘the notarial bond”), a true copy of which is 
attached as “S11”; 

12.2.5             In terms of the notarial bond, Kirsten inter alia: (a) agreed that 
all his movable assets would serve to secure his indebtedness 
to the second defendant; and (b) ceded to the second defendant 
all his incorporeal assets; 

12.2.6              …. 

12.2.7             on 28 August 2013 and at Centurion, the second defendant 
duly represented by LJ Smit and the fourth defendant, duly 
represented by Theuns Coetzee and Vincent Potloane, entered 
into a written Sale Agreement (“the Sale Agreement”), a true 
copy of which is attached as “S12”; 

12.2.8             on 26 August 2013 at Centurion, the second defendant and the 
fourth defendant duly represented as aforesaid, entered into a 
written Service Level Agreement (“the SLA”). A true copy of the 
SLA, is attached marked “S13”. 

12.2.9             in terms of the sale agreement the second defendant agreed to 
cede to the fourth defendant its existing and future “A” Sale 
Book Debts and “B” Sale Book Debts including all right, title and 
interest both present and future, in and to the related security 
(clause 6 of the sale agreement); 

12.2.10           the debts of Kirsten to the second defendant formed part of the 
A Sale Books Debts [with the exception of the month account 
and code 10 account] and are secured inter alia by the cessions 
(annexures S1 to S10) which constituted the “related security” 
and the notarial bond (annexure S11) which constituted the “real 
security” as contemplated in clause 6 of the Sale Agreement. 

12.2.11           the fourth defendant therefore became the cessionary of the 
claims of the second defendant against Kirsten, the cessionary 
in terms of the cessions and the holder of the notarial bond; and 



12.2.12           notwithstanding the cession to the fourth defendant, the second 
defendant remains a concurrent creditor of the estate in the 
amount of R93,925.67 in terms of a month account.” 

  

[97]        In terms of the Sale Agreement dated 27 August 2013, Suidwes sold and 
ceded its present and future claims against Kirsten to the Landbank. The 
agreement excluded Kirsten’s code 10 and monthly account. 

[98]        As a consequence, Suidwes was divested from its right to claim payment 
from Kirsten in respect of the debts it ceded to the Landbank. At the 
conclusion of the cession agreement, the Landbank as cessionary became 
entitled to the right transferred in terms of the cession. [See: First National 
Bank of SA Ltd v Lynn NO and others [1995] ZASCA 158; 1996 (2) SA 
339 AT 345 G-J.] 

[99]        The General Notarial Bond was registered on 6 May 2014 over all the 
specified corporeal and or incorporeal movable goods of Kirsten. The Bond 
was registered in favour of Suidwes in respect of any debt owed by Kirsten to 
Suidwes. At that stage, Kirsten was indebted to Suidwes in the amount of 
R 122 613, 77 in respect of the monthly account. 

[100]     The security held by Suidwes in terms of the Bond, i.e. the real right, was 
ceded to the Landbank on 6 May 2014. Suidwes, however, did not cede its 
personal right to claim the amount due by Kirsten in terms of the monthly 
account to the Landbank. The Landbank as a result obtained security for a 
debt owed to Suidwes and Suidwes was in turn divested of its security. 

[101]     The Agreement to Perfect the General Notarial Bond (Perfection Agreement) 
was concluded between Kirsten and Suidwes on 8 May 2015. In view of the 
cession of its security in terms of the Bond to the Landbank, Suidwes could 
no longer exercise its rights in terms of the Bond. 

[102]     In the result, neither the Bond not the perfection agreement provides security 
to either Suidwes or the Landbank. 

[103]     Consequently, Technichem’s cession in respect of Kirsten’s 2015 crop 
income precedes Suidwes and/or the Landbank’s cession. 

 [147]     In the result, the evidence presented by Silostrat does not prove the factual 
allegations relied upon in support of its condition counterclaim against Suidwes and 
the conditional counterclaim is dismissed. 

  

COSTS 

[148]     The only remaining issue pertains to costs. 

[149]     Standard Bank’s claim against the Trustees, Suidwes and the Landbank 
failed and costs should follow suit. 

[150]     Silostrat’s conditional counterclaims against Standard Bank and Suidwes 
failed and as a result Standard Bank and Suidwes is entitled to their costs. 



[151]     Technichem’s claim succeeded. In its particulars of claim, Technichem only 
requested a cost order against Suidwes and such order will follow. 

ORDER 

[152]     It is ordered that: 

1.    The plaintiff’s claim against the first, second and fourth defendants is 
dismissed with costs, which costs will include the costs of two counsel. 

2.    The third defendant’s conditional counterclaim against the plaintiff is 
dismissed with costs, which costs will include the costs of two counsel. 

3.    The third defendant’s conditional counterclaim against the second 
defendant is dismissed with costs, which costs will include the costs of 
two counsel. 

4.    The fifth defendant’s deed of cession dated 5 October 2014 is valid and 
enforceable. 

5.    The fifth defendant’s deed of cession dated 5 October 2014 pre-dates the 
cessions relied upon by the second and/or fourth defendants in respect of 
Kirsten’s 2015 crop income. 

6.    The second defendant is ordered to pay the fifth defendant’s costs. 

  

 xxx 

  

Motala v Master of the North Gauteng High Court, Pretoria (92/2018) [2019] 
ZASCA 60 (17 May 2019) 

Administration of insolvent estates – Master’s panel of persons suitable for 
appointment as liquidator or trustee – compilation of panel constitutes administrative 
action as envisaged by the Promotion of Administrative Justice Act 3 of 2000 (PAJA) 
– appellant removed from the panel – factors relevant to such removal including 
appellant’s dishonesty and his disqualification as a liquidator or trustee – appellant’s 
challenge to his removal from the panel dismissed. 

Appellant also having applied to the Master to be reinstated to the panel – Master 
refusing to do so – this decision not challenged by the appellant under PAJA – 
Master’s decision not to reinstate renders nugatory the appellant’s claim based on 
earlier removal. 

Costs – appellant contending he ought not to pay costs if unsuccessful as he sought 
to enforce a constitutional right – factors relevant to discretion in such cases – 
appellant ordered to pay the costs. 
 

The appellant, Mr Enver Mohamed Motala, was appointed as a joint liquidator in a 
number of companies known as the Pamodzi Group which had been placed into 
liquidation. The liquidation was complex and lengthy. A company known as Aurora 
Empowerment Systems, whose directors included a grandson of former President 
Mandela, a nephew of former President Zuma and Mr Michael Hulley, an attorney 



employed by President Zuma for his personal matters, became the preferred bidder 
for certain of the mines. It was vital for the retention of the companies’ mining rights 
that they continue to operate and this led to the liquidators concluding agreements 
with Aurora designed to enable the latter to carryon mining activities while it secured 
payment and completed the process of purchasing the mines.  

Unfortunately, Aurora’s governance and conduct of the mines and their operations 
became a matter of public concern. Complaints against Aurora were many and 
serious. Inter alia, it was alleged that the mines were being stripped of their assets. 
Concerned by this, the Master took these matters up with the liquidators. Dissatisfied 
by their response, the Master invoked s 417 of the Companies Act 61 of 1973 to hold 
an enquiry.  

This enquiry was held in May 2011. It painted a bleak picture of the situation on the 
mines. The Master therefore invoked s 381 of the Companies Act to hold a formal 
enquiry with the liquidators testifying under oath. The appellant appointed attorneys to 
represent him at the enquiry which developed into a tense affair at which the appellant 
refused to answer any questions concerning the administration of the mines. The 
Master regarded his refusal to answer queries as a failure to perform his duty 
satisfactorily which she felt constituted grounds envisaged by s 379(1)(b) of the 
Companies Act justifying his removal.  

After the enquiry, the Master received further information that the appellant had loaned 
R3 million to Aurora which, in the Master’s view, resulting in a conflict of interest that 
had helped Aurora to limp along at a time when he ought rather to have considered 
terminating its running of the mines in the interest of creditors. On the strength of this 
additional information, and the appellant’s refusal to answer questions at the enquiry, 
on 23 May 2011 the Master removed him as one of the Pamodzi liquidators.  

By way of an application issued in August 2011 but served on 9 September 2011, the 
appellant sought to review his removal and have himself restored as joint liquidator. In 
doing so, he contended inter alia, that the decision to remove him had been arbitrary, 
irrational and unreasonable. This application was duly opposed.  

In the meantime, a further issue had arisen. An article in a newspaper gave rise to the 
suspicion that the appellant had a number of previous convictions of fraud and theft 
which would have disqualified him from appointment as a liquidator under s 372(f) of 
the Companies Act. This led to a further enquiry being held by the Master during the 
course of which the appellant testified under oath and stated that he had no such 
convictions. The fact of the matter, however, was that the appellant was indeed the 
person who had been convicted but under the name Enver Mohamed Dawood, and 
that he had lied about this to the Master under oath. This, together with certain other 
information, led to the Master deciding to remove the appellant from the panel of 
liquidators kept by the Master from which appointments as liquidators and trustees 
were made.  

Accordingly, when the Master delivered an answering affidavit in the review 
proceedings mentioned above, a declaratory order was sought in a counter-application 
confirming the appellant’s removal from the panel.  

Instead of seeking to have his removal from the panel set aside, as he had done when 
removed as a Pamodzi liquidator, the appellant applied to the Department of Justice 
for a presidential pardon and, when subsequently advised that it would be more 



appropriate to do so, he sought an expungement of his convictions under s 271B of 
the Criminal Procedure Act 51 of 1977. In doing so he alleged that he had not 
committed the offences but had taken the blame for doing so in order to protect his 
uncle. Eventually on 28 November 2013 the State President granted him the 
expungement, not only of his theft and fraud convictions, but for some inexplicable 
reason a conviction of driving at an excessive speed.  

Armed with this, on 11 December 2013 the appellant applied to the Master to reinstate 
him to the panel. The Master refused to do so. This decision, taken in January 2014, 
was not challenged and a further year passed without the appellant taking any steps 
to challenge the refusal.  

However in February 2015, more than three and a half years after the counter-
application mentioned above had been lodged, the appellant filed a supplementary 
founding affidavit in which he sought to amend his notice of motion to seek an order 
declaring him qualified to be appointed as a liquidator or trustee, reviewing and setting 
aside the decision of 5 September 2011 to remove him from the panel, and ordering 
that he be reinstated.  

This application to amend the notice of motion as well as the original application for 
reinstatement as a Pamodzi liquidator were dismissed in the high court. An appeal to 
the Supreme Court of Appeal against that decision has been dismissed.  

In dismissing the appeal, the Supreme Court of Appeal found that when the decision 
to remove the appellant from the panel was taken in September 2011 he was at the 
time disqualified from being a liquidator due to his previous convictions. The fact that 
those convictions and sentence were subsequently expunged was therefore irrelevant 
to the consideration of the lawfulness of the decision of September 2011.  

Although this point alone probably was sufficient to dispose of the appeal, the court 
went on to deal with various other issues. It held that the compilation of the Master’s 
panel of persons suitable to be appointed as a liquidator or trustee was an 
administrative action as envisaged by PAJA. The appellant had therefore been obliged 
to seek to review his removal from the panel within a 180 days by reason of s 7(1) of 
PAJA. No application for an extension of that period had been made by the appellant 
under s 9(2) of PAJA. For this reason as well, the application to challenge his removal 
from the panel had to succeed. 

The Supreme Court of Appeal also held that on the facts of the matter, the decision to 
remove the appellant from the panel as a result of his evasiveness, untruths and 
previous convictions and various other factors, could not be seriously challenged.  

The court therefore concluded that the decision of 5 September 2011 to remove the 
appellant from the panel must stand which rendered nugatory any consideration of 
whether the Master’s earlier decision to remove him as a liquidator from the Pamodzi 
companies should be set aside. Moreover the refusal of the Master to readmit the 
appellant to the panel in January 2014, which also constituted an administrative action, 
had never been impugned by the appellant and remained binding. That rendered 
nugatory the relief that the appellant had sought.  

The appeal was therefore dismissed, with costs of two counsel.  

Singh and Others v Companies and Intellectual Property Commission and 
Others (822/2018) [2019] ZASCA 69 (30 May 2019) 



Companies-Section 219(1) of the Companies Act 71 of 2008 (the Act) three years time 
limit- Powers of the Companies Commission to investigate a complaint – whether 
complaint time barred – Effect of civil litigation on an investigation by the Companies 
Commission-complaint is not time bared.  

 

The Supreme Court of Appeal (SCA) handed down judgment in which it dismissed an 
appeal, from Gauteng Local Division of the High Court, Pretoria, with costs on an 
attorney and client scale.  

The appeal concerned the question whether the Companies Intellectual Property 
Commission (the Commission) has jurisdiction to investigate a complaint lodged by 
Mr Ralston Smith regarding whether the removal of Smith as a director of Lahleni (Pty) 
Ltd had been effected fraudulently. Smith argued that the first appellant, Mr Ramesh 
Singh or persons associated with him, fraudulently filed documents with the 
Commission which reflected that Smith had resigned as a director, the documents 
purporting to show that Smith had resigned were dated 2 October 2012. The 
Commission, on 23 February 2016, recommended that the complaint be investigated. 
This was despite the fact that the complaint was lodged more than three years after 
the alleged fraudulent act occurred. 

One of the main question before the SCA was whether the complaint was time bared. 
Section 219(1) of the Companies Act 71 of 2008 (the Act) provides that a complaint 
may not be initiated or made to the Commission more than three years after the act or 
omission that is the cause of the complaint or in the case of a course of conduct or 
continuing practice, the date that the conduct or practice ceased. The SCA held that 
the Commission has an obligation to maintain an accurate register of companies, such 
an obligation is not frozen in time.  If it were it would compel the Commission to work 
knowingly with inaccurate information, even in a case where the record was tainted by 
fraudulent activity, the Commission has to maintain accurate records and thus effect 
necessary corrections to ensure accuracy. When s 219(1) of the Act employs the 
words ‘the act or omission’ the purpose thereof is to impose an obligation not to 
misrepresent the accuracy of the records or to omit to ensure that they are corrected. 
The failure to cure the inaccuracy or to draw it to the attention of the Commission 
constitutes a discrete act which is not frozen in time. For this reason the complaint is 
not time bared.  

The SCA then considered the submission by  Singh to the effect that if the 
Commission’s investigation was allowed to continue, it would lead to a preview of the 
evidence to be presented at the upcoming trial in the high court regarding the exact 
same issues as they was pending litigation in the high court. The SCA held that when 
a party is required to appear in different fora, each of which have jurisdiction in respect 
of the subject matter the manner in which that party deals with the process in each 
forum is a matter of choice, which holds particular consequences attendant on the 
choice so made. The Commission’s powers to investigate a complaint regarding the 
accuracy of a company record must enjoy primacy over private litigation involving 
companies and cannot be put on hold for such a reason. 

 

The SCA further rejected the argument submitted by Singh’s council that the 
Commission did not act rationally. 



The appeal was dismissed with costs on an attorney and client scale. The first and 
second respondents were granted costs only in respect of the opposition to the 
application to admit further evidence, also on an attorney and client scale. 

Pio v Essel NO and Others (15353/18) [2019] ZAWCHC 48 (3 May 2019) 

Proof of claims-unliquidated claim-cannot be admitted by the presiding officer 

Proof of claims- review application under PAJA or under section 151  

The applicant is the sole member of George Refrigeration and Airconditioning CC (in 
liquidation) (“the Close Corporation”). The first respondent is a presiding Magistrate 
(“the Chairman”), who is cited in his capacity as the chairman of a special meeting of 
creditors of the Close Corporation held at the George Magistrate’s Court on 6 April 
2018. The second respondent (“Mooihoek Boerdery”) is a company which proved a 
claim at the said meeting. Third and Fourth Respondents are cited as being the joint 
liquidators of the Close Corporation. On 7 June 2018, the Master removed the fourth 
respondent as a liquidator, leaving the third respondent as the sole liquidator. The 
Master is the fifth respondent. 

The applicant seeks an order that the Chairman’s decision of 6 April 2018, to admit 
as proved, the claim of Mooihoek Boerdery in the insolvent estate of the Close 
Corporation be reviewed and set aside. Applicant further asks that the costs of the 
application be costs in the liquidation, save that costs be awarded against any party 
opposing the relief sought. 

The application is opposed by Mooihoek Boerdery. The Chairman of the meeting, as 
well as the remaining liquidator.  The Master filed notices to the effect that they abide 
by the court’s decision. 

The factual basis upon which the review of the Chairman’s decision is sought, is that 
the claim of Mooihoek Boerdery is unliquidated thereby rendering it outside of the 
provisions of section 44 of the Insolvency Act, 24 of 1936. 

In his founding affidavit, the applicant advanced three grounds for the review of the 
Chairman’s decision admitting the claim. 

It was contended that the decision amounted to administrative action as defined in 
the Promotion of Administrative Justice Act, 3 of 2002 (“PAJA”), and that it is liable to 
be reviewed in terms of section 6(2)(b) – a mandatory or material procedure was not 
complied with, section 6(2)(d) – the action was materially influenced by an error of 
law, and section 6(2)(e)(iii) – relevant considerations were not considered. Firstly, it 
was submitted that as the Chairman had rejected Mooihoek Boerdery’s claim at 
meetings prior to the special meeting of creditors, he was functus officio and not 
empowered to change the decision arbitrarily. It was further contended that the 
provisions of section 44 of the Insolvency Act expressly prohibit the proof of 
unliquidated claims at meetings of creditors in the absence of a compromise being 
reached in terms of section 78(3) of the Insolvency Act. 

[33] I am accordingly of the view that the applicant has failed in his founding affidavit 
to set out facts from which it is clear that section 151 of the Insolvency Act is relevant 
and operative as the facts do not establish that he is an aggrieved person as 
required by the section. 



[34] The nature of a review in terms of section 151 of the Insolvency Act (read with 
section 339 of the Companies Act 1973) was considered in Nel and another NNO v 
The Master (Absa Bank Ltd & others intervening) 2005 (1) SA 276 (SCA) 
paragraphs [22] and [23]. When engaged with this kind of review the court has 
powers of both appeal and review, with the additional power of receiving new 
evidence and deciding the matter afresh. 

[35] The applicant’s founding papers expressly rely on PAJA. A review under PAJA 
is a completely different type of review to that under section 151. The Respondent 
was not called upon to meet or, oppose a section 151 review in respect of which 
completely different considerations are applicable. A section 151 review permits 
further evidence. All three sets of affidavits deal with and are focused on a PAJA 
review. The belated reliance on section 151 was expressly stated to be an 
afterthought by the applicant. To allow its inclusion at this stage of proceedings 
would be unfair to Mooihoek Boerdery as it would then have to meet  completely 
different  criteria. 

[36] In the Master of the High Court, Western Cape Division, Cape Town v C.P. 
Van Zyl, Case No A276/2018 (6 March 2019) a full bench of this division dealt with 
an appeal and cross-appeal in respect of a review of the Master’s decision in terms 
of section 379(1) of the Companies Act 61 of 1973 to remove Van Zyl from the office 
of liquidator of more than 100 companies. The application for review was brought on 
a dual basis under s151 of the Insolvency Act and under PAJA. 

[37] Binns-Ward J held as follows: 

“[4] The obvious question then was why the dual basis for the application 
under both the Insolvency Act and PAJA if s 151 has wider breadth than s 6 of 
PAJA?  Van Zyl’s counsel (Mr Muller SC, assisted by Ms Reynolds) explained 
that resort had been had to s 6 of PAJA in respect of those matters, such as 
the winding up of Asch Professional Services (Pty) Ltd, in which the liquidation 
of the company concerned had followed on grounds other than the company’s 
inability to pay its debts, and to which s 151 of the Insolvency Act therefore did 
not apply.  The difficulty is that in the respect of the vast majority of the 
affected liquidations the record gives no particularity as to what the grounds 
for the winding-up orders were, or even of the names of the companies or 
close corporations concerned.  Experience suggests however, that most of 
the liquidations are likely to have followed on the corporations’ inability to pay 
their debts.  That, no doubt, explains why counsel gave so much prominence 
in their submissions to the reach of s 151 in the current proceedings. 

[20] On any approach, however, and irrespective whether it acted in terms of 
s 151 of the Insolvency Act or s 6 of PAJA, the court would be justified in 
interfering with the Master’s decision on review if she had proceeded on a 
demonstrably incorrect appreciation of the import of the statutory provision 
under which she purported to act; in this case by proceeding without due 
regard to the constraints imposed on the exercise of her power in terms of 
s 379(1). 

[22] For all the aforementioned reasons, I agree with the submission by Van 
Zyl’s counsel that the court a quo could review and set aside the Master’s 
decision on any of the conventional review grounds now codified in PAJA as 
well as on the wider review basis applicable in the circumstances in terms of 



s 151 of the Insolvency Act, which in this case entitled it to set aside the 
decision simply because it considered it to be ‘wrong’, as distinct from ‘clearly 
wrong’.” 

[38] Mooihoek Boerdery contends that the Chairman’s decision in the present matter 
does not constitute administrative action and that it accordingly cannot be reviewed 
under PAJA. Section 1 (ee) of PAJA provides that “administrative” action does not 
include “the judicial functions of a judicial officer of a court referred to in section 166 
of the Constitution …”. The Chairman is a Magistrate and is thus a judicial officer of a 
court referred to in s166 (d) of the Constitution. It was submitted that the Chairman 
was exercising a “judicial function” in admitting Mooihoek Boerdery’s claim and thus 
his decision fell within the exclusion set out  in s 1(ee) of PAJA. The exception is 
discussed in Hoexter Administrative Law in South Africa 2nd ed page 240-241. 

[39] In Aspeling and another v Hoffman’s Trustee 1917 TPD 305 Gregorowski J 
described the function of the presiding officer when considering claims as follows: 

“With regard to the proof of debt it is clear, under sec. 42, that the magistrate 
has really to perform a judicial duty when he sits at a meeting of creditors and 
claims are produced before him. He must see that prima facie proper proof is 
produced, and if proper proof is not produced he ought to reject the claim.” 

[40] This authority was referred to in Cachalia v De Klerk, NO and Benjamin 
N.O. 1952 (4) SA 672 (T) where it was stated: 

“The admission of a claim by the presiding officer is in a sense only 
provisional, because under sec. 45(3) the trustee may dispute the claim 
notwithstanding its admission by the presiding officer. Furthermore, the 
presiding officer does not adjudicate upon the claim as if he were a Court of 
Law; he is not required to examine the claim too critically (Hassim Moti & Co. 
v. Insolvent Estate M.Joosub & Co., 1927 T.P.D. 778 at p. 781), or to require 
more than prima facie proof (Aspeling v. Hoffman’s Trustee, 1917 T.P.D. 
305 at p. 307). It is by no means inconceivable that he might be satisfied, on 
the evidence advanced by the creditor, that the latter had a prima facie case, 
or even more than such a case, notwithstanding the declared opposition of the 
trustee to the claim.” 

 [47] The presiding officer’s decision to admit a claim is thus based upon him 
being prima facie satisfied that the claim is good. 

[48] It thus appears that the presiding officer performs a quasi-judicial function and 
not a judicial function, and the exclusion clause in s1 (ee) of PAJA is thus  not 
applicable. The decision accordingly would fall to be reviewed under PAJA. 

[49] It is however, not necessary to finally determine this issue as the review would 
still fall to be considered on the basis of legality. 

[50] In State Information Technology Agency Soc Ltd v Gijima 
Holdings (Pty) 2018 (2) SA 23 (CC) Madlanga J and Pretorius AJ stated as follows: 

“[39] Pharmaceutical Manufacturers tells us that the principle of legality is ‘an 
incident of the rule of law’, a founding value of our Constitution. In Affordable 
Medicines Trust the principle of legality was referred to as a constitutional 
control of the exercise of public power. Ngcobo J put it thus: 



‘The exercise of public power must therefore comply with the 
Constitution, which is the supreme law, and the doctrine of legality, 
which is part of that law. The doctrine of legality, which is an incident of 
the rule of law, is one of the constitutional controls through which the 
exercise of public power is regulated by the Constitution.’ 

[40] What we glean from this is that the exercise of public power which is at 
variance with the principle of legality is inconsistent with the Constitution itself. 
In short, it is invalid. That is a consequence of what s 2 of the Constitution 
stipulates.” 

 [52] In the present matter, the applicant in his founding affidavit contended that as 
Mooihoek Boerdery’s claim was for damages, it was an unliquidated amount, and 
thus could not be admitted as proved in the absence of the claim being compromised 
by the Liquidators in terms of section 78 (3) of the Insolvency Act. 

[53] The issue to be determined is accordingly whether, the Chairman was 
empowered by section 44 of the Insolvency Act to admit Mooihoek Boerdery’s claim 
to proof. If not, his decision is to be set aside on the basis of legality in that he 
misconstrued the power conferred by the said section. 

 [56] The claim tendered for proof before the Chairman by Mooihoek Boerdery was 
for the fair reasonable and market related repair costs in respect of Mooihoek 
Boerdery’s  cold store and packing shed as determined by a registered professional 
engineer and a registered quantity surveyor appointed by Mooihoek Boerdery. This 
is clearly an unliquidated claim for damages based upon expert opinion. The 
quantum of the claim has not been determined by agreement or by an order of court. 

[57] In Cachalia (supra) at 678 A-C, Dowling J held as follows: 

“While sub-sec. (1) of sec. 44 deals exclusively with liquidated claims, the 
remaining sub-sections bear no such limitation. It is true that sec. 44 (1) refers 
to proof of liquidated claims “in the manner hereinafter provided”, which 
carries the suggestion that the machinery for proof of claims is provided 
exclusively for liquidated claims. But the provisions of sec. 78 (3) must I think 
lead to a broader construction, for sec. 78 (3) indubitably contemplates that 
proof of claims whether liquidated or unliquidated should be tendered at a 
meeting of creditors.” 

[58] This was confined in Proksch v Die Meester en Andere. 1969 (4) SA 567 (AD) at 
589 A-D where Rumpff, A.R. stated: 

“Uit laasgenoemde sub-artikel blyk dit m.i. duidelikd at dit die bedoeling was 
dat ‘n skuldeiser wat ‘n ongelikwideerde vordering het, bewys van hierdie 
vordering kon aanbied. Indien die skuldeisers nie die curator tot vergelyk of 
erkenning magtig nie, meot die skuldeiser, indien hy wil voortgaan, sy 
ongelikwideerde vordering deur ‘n hof laat besleg. Dieselfde bedoeling word 
m.i. weerspieël in art. 78 (3) VAN DIE Wet van 1936 en dié sub-artikel sal van 
toepassing wees op ‘n ongelikwideerde vordering wat voorwaardelik is of 
onvoorwaardelik. Die verwysing na ‘n vonnis van ‘n hof in art. 78 (3) het nie 
betrekking op ‘n vordering wat afgewys word luidens art. 44 (3) nie. In art. 44 
(3) word uitdruklik bepaal dat die afwysing van ‘n vordering die skuldeiser nie 
belet nie om sy vordering in ‘n regsgeding te bewys. Die vonnis van ‘n Hof 
waarna in art. 78 (3) verwys word, het betrekking op ‘n ongelikwideerde 



vordering wat nie deur die curator erken of geskik word nie. Word die 
ongelikwideerde vordering besleg, word dit geag onder art. 44 bewys en 
toegelaat te wees, maar indien dit ‘n voorwaardelike vordering is, sal die 
waarde van die vordering nog kragtens art. 48 bepaal moet word.” 

[62] The line of decisions above establish that, while proof of a liquidated claim 
[sic,editor]] is to be tendered at a meeting of creditors it will then be delivered by the 
presiding officer to the trustee to be compromised, or admitted which will thereby 
render it liquidated. Where it is not compromised or admitted the creditor must 
establish its claim by way of legal proceedings. 

[63] The Chairman in the present matter was thus not empowered by section 44 of 
the Insolvency Act to admit Mooihoek Boerdery’s unliquidated claim. His decision 
accordingly is to be reviewed and set aside on the basis of legality. 

[64] It is therefore ordered that: 

(a) The First Respondent’s decision of 6 April 2018 to admit, as proved, the 
claim of the Second Respondent in the Insolvent estate of George 
Refrigeration CC (in liquidation) is reviewed and set aside; 

(b) The Second Respondent shall pay the Applicant’s costs. 

  
LOUIS PASTEUR HOLDINGS (PTY) LTD AND OTHERS v ABSA BANK LTD AND 
OTHERS 2019 (3) SA 97 (SCA) 

Business rescue — Disposal of property — Secured property — Requirements — 
Whether met — Practitioner proposing periodic payment from property (rental income) 
in eventual discharge of secured debt — Companies Act 71 of 2008, s 134(3).  
 
A High Court had granted orders (1) finally liquidating a pair of companies; (2) setting 
aside a resolution placing one of them in business rescue; and (3) dismissing 
applications to intervene. 
On appeal to the Supreme Court of Appeal appellants sought the setting aside of the 
orders for failure on the High Court's part to determine a separated issue; and 
further, that the matter be remitted to the High Court (see [7] and [12]). 
Held 
   •   The Supreme Court of Appeal should decide the separated issue.  
   •   The separated issue was (1) whether the companies' business rescue 
practitioner could use property of one of them (rental income), in which Absa Bank 
Ltd had a security interest, without Absa's consent (see [15]); and (2) if Absa 
withheld consent, whether the business rescue practitioner could nonetheless use it 
(see [20]). 
   •   In this regard s 134(3) provides, inter alia, that a company in business rescue 
may dispose of property in which a third party has a security interest if: 
   (i)   the third party consents; or 
   (ii)   the proceeds would discharge the secured debt; and  
   (iii)   the company promptly pays over proceeds equivalent to the debt (see [16]). 
   •   Issues (1) and (2) should be answered in the negative. 
As to (2), there would not be prompt paying over of proceeds which would discharge 
the debt. (The practitioner proposed periodic payments from the rental income which 
would only eventually discharge the debt.)  



   •   The answers were supportive of the High Court's final liquidation order. 
   •   In application proceedings, circumspection was to be exercised in separating 
issues for preliminary determination. Appeals dismissed. 
 
DEVELOPMENT INITIATIVE OF SOUTH AFRICA NPC v MINISTER OF 
ENVIRONMENTAL AFFAIRS 2019 (3) SA 251 (SCA) 
 
Winding-up — Application — Locus standi — Extended standing to apply for remedies 
under s 157 of Companies Act, 2008 — Whether Minister of Environmental Affairs 
qualifying as 'person' who may invoke s 157(1)(d) for standing in public interest — 
Companies Act 71 of 2008, s 157(1)(d).  

Winding-up — Application — Grounds — Just and equitable to do so — Availability of 
alternative means to address complaint — Court to be satisfied applicant having no 
alternative means to address complaint before granting winding-up order on basis that 
it would be just and equitable to do so — Companies Act 71 of 2008, ss 81(1)(c)(ii) 
and 81(1)(d)(iii).  
Applications and motions — Ex parte application — Impermissible use of — Court to 
vindicate audi alteram partem rule by discharging provisional order so obtained. 
Applications and motions — Ex parte application — Uberrima fides rule as to 
disclosure of facts — If not observed, court to discharge provisional order so obtained 
when it would not have been granted had fair disclosure been made. 
 
The respondent (the Minister) brought two urgent ex parte applications in the High 
Court for the provisional winding-up of, respectively, the Recycling and Economic 
Development Initiative of South Africa (Redisa) and Kusaga Taka Consulting (Pty) 
Ltd (KT), both solvent at the time. Redisa was a non-profit company and an organ of 
state responsible for the implementation of a waste-tyre recycling scheme (the Plan) 
promulgated by the Minister in November 2012. As contemplated in the Plan, KT 
was the management company appointed to implement the scheme. 
 
The Plan entailed the creation and management of a national network for collecting 
waste tyres, storing them and delivering them to recyclers for processing. It was 
funded from a waste-tyre management levy that tyre manufacturers paid to Redisa in 
terms of the Waste Tyre Regulations, * with 20% of such levy allocated under the 
Plan to administration which included the fee payable to the management company. 
This funding model was however changed during 2016, so that as of February 2017 
Redisa was no longer entitled to collect tyre levies from producers but instead 
became dependent on an allocation of funds from the Department of Environmental 
Affairs (which in the event was not forthcoming). 
 
In the latter part of 2016 Redisa launched two review applications challenging the 
new funding model, both of which were still pending in a different division of the High 
Court at the time of the Minister's ex parte applications. Earlier, in February 2016, the 
Department of Environmental Affairs appointed iSolveit to conduct an audit of 
Redisa. Relying on iSolveit findings adverse to Redisa, the Minister (on 29 
November 2016) issued a directive withdrawing the Redisa Plan. This directive was 
however withdrawn following a legal challenge by Redisa. Then, in May 2017, 
Redisa presented a business plan to the Department in which it explained that 
unless the funding issues were resolved, it would scale back its operations from 1 



June 2017 and that it had already informed stakeholders that it would have to 'wind 
down' its operations. Shortly afterwards, on 1 June 2017, the Minister launched the 
urgent ex parte applications for the winding-up of Redisa and KT. The justification for 
bringing it on an urgent ex parte basis was that Redisa's May 2017 presentation 
raised immediate concerns about the unlawful dissipation of funds (see [86]). 
 
The Minister's grounds for seeking the winding-up of both companies was that it 
would be 'just and equitable' to do so as contemplated ss 81(1)(c)(ii) and 81(1)(d)(iii) 
of the Companies Act 71 of 2007. In respect of Redisa the Minister's founding 
affidavit made out the case that it would be just and equitable to do so because, 
firstly, Redisa's directors had not disclosed their relationship with or significant 
shareholding in KT, which enabled them to misappropriate public funds by using KT 
as their vehicle to unlawfully channel funds collected by Redisa under the Plan for 
their personal benefit; and secondly, that Redisa's May 2017 presentation revealed a 
rapid depletion of its cash and reserves. In respect of KT the Minister contended that 
its winding-up was just and equitable because its existence was entirely dependent 
upon the money it generated through the Redisa Plan. (See [93].) 
 
Not being one of the class of applicants in s 81 who may bring an application for 
winding up a solvent company, the Minister in both applications also applied for 
leave in terms of s 157(1)(d) to bring the applications, which was granted, as were 
the provisional liquidation orders the Minister had sought. Upon learning of the 
provisional orders, Redisa and KT applied, also urgently, for the provisional orders to 
be discharged. They, inter alia, disputed the allegation in the Minister's founding 
affidavit, that she and the Department had only 'discovered during May 2016, when 
the Department received a report from iSolveit', that certain of Redisa's executive 
directors had an interest in KT, and that a copy of the management contract 
between Redisa and KT had been withheld by the parties. They also questioned the 
Minister's founding affidavit's non-disclosure of the pending litigation between the 
parties. 
 
The applications were consolidated and judgment given, finally winding-up both 
entities on 'just and equitable' grounds. In the court a quo and in the present case — 
Redisa's and KT's appeal to the Supreme Court of Appeal — the Minister advanced 
additional grounds, not made out in her papers but presented orally, that Redisa's 
directors had abused KT's corporate personality and contravened item 1(3) of sch 1 
of the 2008 Act and the equivalent provisions in Redisa's memorandum of 
incorporation (MOI) (see [95] – [98]). And on appeal the Minister abandoned reliance 
on s 81(1)(c)(ii) and/or s 81(1)(d)(iii) to sustain the finding that it was 'just and 
equitable' to wind up the appellants. Instead, the Minister contended that, as a public 
interest litigant, she could rely on any of the substantive grounds in s 81 of the Act to 
apply to wind-up a solvent company (see [149]). 
 
Redisa's and KT's grounds of appeal (see [6]) and the Minister's additional 
submissions raised the following issues: (1) whether the factual findings 
of impropriety against Redisa and KT were sustainable, having been refuted in their 
answering papers; (2) whether there were proper grounds for a resort to ex parte 
proceedings; (3) whether, having elected to proceed ex parte, the Minister had failed 
in her strict duty to disclose all relevant material to the court; (4) whether it was 
shown that ordering their winding-up would be 'just and equitable'; (5) whether the 



Minister was a public interest litigant with standing in terms of s 157(1)(d) and was 
therefore entitled to rely on any of the substantive grounds for liquidating a solvent 
company set out in s 81(1) of the Act; (6) whether Redisa's directors had abused 
KT's corporate personality and contravened item 1(3) of sch 1 of the 2008 Act and 
the equivalent provisions in Redisa's memorandum of incorporation (MOI). 
 
Held by the majority 
 
As to (1): Aside from a dispute regarding calculation of the management fee, it was 
thus common cause that the fees KT received from Redisa fell within the 20% 
allocation that the Minister had approved (at [18]). The Minister's version that she 
and the Department had only discovered that certain of Redisa's executive directors 
had an interest in KT during May 2016 was not correct. In reply to the answering 
papers, she accepted that the Redisa executives' interest in KT had been known 
since at least the receipt of Redisa's financial statements for the 2014 financial year 
(at [24] and [30]). There remained a dispute of fact on the papers as to whether the 
management contract was withheld from the Minister and the Department but in 
accordance with the rule regarding evidence in motion proceedings, Redisa's version 
must be accepted (at [25]). 
 
As to (2): It was a fundamental principle of the administration of justice that relief 
should not be granted against a person without allowing such person to be heard; 
very rarely was a case so urgent that there was no time to give notice. In some 
cases there may be a reasonable and substantiated apprehension that giving notice 
would defeat the applicant's legitimate purpose in seeking relief. In such cases a 
court may be willing to dispense with the need to give notice but this power should 
be exercised with great caution and only in exceptional circumstances. The 
procedure adopted was even more objectionable when the applicant's case rested 
largely on untested hearsay, which it was in this case. Even taking the founding 
papers in isolation, the Minister failed woefully to justify the ex parte proceedings. 
The court a quo said that the Minister had made out a sufficient case that urgent and 
drastic action was needed in view of the 'underhand and secretive manner' in which 
Redisa's executive directors had acted. However, having regard to the rules in 
application proceedings, this was not a conclusion that could reasonably be reached 
on the papers. On the contrary, it was an abuse to seek provisional orders ex parte. 
It was competent for the court a quo to discharge a provisional order 
obtained through impermissible use of ex parte proceedings. This case was one 
where the court a quo should have vindicated the principles of audi alteram 
partem and uberrima fides by discharging the provisional orders.  
 
As to (3): The duty of utmost good faith, and in particular the duty of full and fair 
disclosure in ex parte applications, was imposed because orders granted without 
notice to affected parties were a departure from a fundamental principle of the 
administration of justice, namely audi alteram partem. If material non-disclosure was 
established, a court should be astute to ensure that a plaintiff, who obtained an ex 
parte order without full disclosure, was deprived of any advantage they may have 
derived by such breach of duty. The Minister's skewed disclosures and non-
disclosures were extensive. They related to matters that must have influenced the 
judges hearing the ex parte applications; the ex parte orders would not have been 
granted if fair disclosure had been made. (At [46], [51], [90] and [148].) 



 
As to (4): The Minister's allegations were either incorrect or unsustainable on the 
papers, having regard to the rule on the treatment of evidence in application 
proceedings. She failed to show that the management contract between Redisa and 
KT was not bona fide; or that the payments made to KT in accordance with the 
agreement were unlawful; or that a feared loss of their substratum justified their 
winding-up. Another consideration for not winding-up these companies on just and 
equitable grounds, and therefore discharging the provisional orders, was the 
possible impact of Redisa being successful in its litigation against the Minister, which 
would restore its ability to fund its operations. There was one more reason why it 
was not just and equitable to wind up the appellants: the court had to be satisfied 
that the Minister had no alternative means to address complaints before resorting to 
the drastic expedient of winding up the appellants. The court a quo did not address 
this requirement. (At [94] and [115] – [116].) 
 
As to (5): Under the 1973 Act the Minister of Trade and Industry (the Trade Minister) 
had the power to institute winding-up proceedings against a company, but only after 
a court had declared that the affairs of the company required investigation, and this 
only if it appeared from an inspection report that this was warranted. These 
provisions were however repealed in the 2008 Act. The Minister (ie the 'member of 
the Cabinet responsible for companies') may only, in terms of ss 190(2)(b)(i) and 
190(2)(b)(ii) of the 2008 Act, direct the Companies and Intellectual Property 
Commission (the Commission) to investigate contraventions of the 2008 Act. 
However, s 157(1)(d) permitted 'a person' 'acting in the public interest', 'with leave of 
the court' to apply for 'remedies'. The question was whether 'a person' included the 
Trade Minister. The answer appeared to be 'no' because the power of the Trade 
Minister to apply to wind up companies in the 1973 Act was removed and given to 
the Commission and the Panel in the 2008 Act. A 'person' did not ordinarily signify 
'government'. There were no indications in the 2008 Act that 'person' included the 
government as represented by a Minister; or that the Trade Minister (and by parity of 
reasoning the Minister of Environmental Affairs) may apply for remedies also as a 
'person' acting in the public interest outside of the regulatory framework in ch 7 of the 
2008 Act. The conclusion was therefore that the Environment Minister could not rely 
on s 157(1)(d) to wind up the appellants in the public interest. (At [121] – [131].) 
But even if it were assumed that the Minister had the right to approach the court 
under s 157(1)(d) of the Act, the criteria for evaluating whether an applicant should 
be given leave in the 'public interest' were not met. At the heart of the enquiry was a 
consideration of alternative remedies. The Minister had remedies available to her 
under the 2008 Act to address her concerns. The court a quo ignored the arguments 
proffered by the appellants regarding a consideration of alternative remedies; it was 
not justified in doing so. The Minister had made out no case for resorting to the 
drastic remedy of winding-up without having considered the extensive 
alternative remedies or enforcement procedures that were available to her. It was, 
therefore, not in the public interest for her to be given the right to pursue this relief in 
these circumstances. On the facts, the Minister had not established grounds for the 
winding-up of the appellants.  
 
As to (6): This case — that the scheme was developed by the creators of the Plan to 
misappropriate public funds — was pleaded neither in the founding affidavit nor in 
reply. It therefore did not get out of the starting blocks. First, the Minister would have 



had to allege and prove that the management contract between Redisa and KT was 
not a bona fide agreement as envisaged in item 1 of sch 1 of the 2008 Act; and 
second that its true purpose was to divert funds to Redisa's executive directors 
rather than to provide fair remuneration for management services to be provided by 
KT. Not only was this case not pleaded, but to reach this conclusion a court would 
also have to be satisfied that there were no prejudice to the parties, and that the 
order sought could be justified on the undisputed facts. None of these requirements 
were satisfied and the court a quo was not justified in ignoring these principles in 
coming to the conclusions it did. (At [95] – [103] and [150].) In the result both appeals 
would succeed. 
 
Held by the minority 
 
There was sufficient disclosure of pending litigation (at [152] – [154]); the appellants 
raised no genuine disputes of fact (at [158]); that certain Redisa directors held 
directorships in other companies was in contravention of the Plan and Redisa's MOI, 
and this constituted an untenable conflict of interest which was not disclosed or 
mitigated (at [173], [175], [183] – [184] and [217); the clause in the management 
agreement relating to the collection of management fees was a deviation from the 
Plan and constituted non-compliance therewith (at [189]); an unauthorised change in 
the computation of the management fee took place which enabled KT to collect far 
more than it was entitled to (at [204] – [213]); given the role the Minister played I in 
the implementation of the Plan, there was no reason why the Minister would not 
have standing under the provisions of s 157 (at [233]); the use of ex 
parte proceedings was justified in the circumstances (at [234] – [235]); winding-up 
had been granted in analogous circumstances (at [237]); the Minister's case 
regarding abuse of corporate personality was not a 'new' case but properly 
supported in her founding affidavit, and the court a quo's finding of abuse of 
corporate identity fully justified (at [249] – [254]); given that Redisa and KT were 
recidivist in their contravention of the Plan, Redisa's MOI and the Companies Act, 
the most appropriate remedy that would simultaneously stop the bleeding and 
salvage what was left of the public funds was an order of liquidation in respect of 
both Redisa and KT (at [256]). 
 
 
Master of the High Court, Western Cape Division, Cape Town v Van Zyl [2019] 2 
All SA 442 (WCC) 
Appointment of liquidator – Removal of liquidator from office – Review – Companies 
Act 61 of 1973 – In terms of section 379(1)(b) and/or (e) liquidator had failed to perform 
satisfactorily any duty imposed upon him by the Act or to comply with a lawful demand 
of the Master or a commissioner appointed by the Court under the Act. 
Exercising the power vested by section 379(1) of the Companies Act 61 of 1973, the 
Master of the High Court made a decision to remove the respondent from his position 
as liquidator (or co-liquidator) of more than 100 companies. On review, the Master’s 
decision was set aside in respect of all but ten of the affected appointments. 

In the present appeal, the Master challenged that part of the judgment that went 
against her, and the respondent cross-appealed against the decision not to interfere 
with the Master’s decision to remove him from office in ten of the companies. 



Held – Section 379(1) of the 1973 Companies Act provides for the removal of a 
liquidator by the master or the Court. In terms of section 379(1)(b) and/or (e), on which 
the Master relied, that the liquidator had failed to perform satisfactorily any duty 
imposed upon him by the Act or to comply with a lawful demand of the Master or a 
commissioner appointed by the Court under the Act. If an affirmative finding was 
made, it then had to be decided whether removal is an appropriate and proportionate 
consequence in the circumstances. The Master must, in every case in which she 
considers removing a liquidator from office, conscientiously take into account the 
interests of the liquidation and the wishes of the creditors. 

Regarding the degree of scrutiny to which the Master’s decision was subject on 
review, the present Court confirmed that the court a quo could review and set aside 
the Master’s decision on any of the conventional review grounds set out in the 
Promotion of Administrative Justice Act 3 of 2000 as well as on the wider review basis 
applicable in the circumstances in terms of section 151 of the Insolvency Act 24 of 
1936. That entitled the Court to set aside the decision simply because it considered it 
to be wrong. 

The Master’s decision in this case was found to have been flawed in various 
respects. Important considerations were not taken into account and there was no 
evidence that the respondent had failed to perform satisfactorily any duty imposed 
upon him by the Act or to comply with a lawful demand of the Master. The Court below 
was correct in setting aside the decisions which it did, and the appeal had to fail. 

The Court then turned to the cross-appeal against the dismissal by the court a quo of 
the respondent’s application to review and set aside the Master’s decision to remove 
him from his appointments as liquidator of the ten corporations. The Court found that 
the Master’s decision was wrong as was not supported by, and therefore not rationally 
connected either to the information before her, or the purpose of the empowering 
provision. 

The cross-appeal was upheld. 

 

Davies v Van Den Heever N.O [2019] JOL 41815 (GJ) 

Spouse-married out of c.o.p. section 21 application for release of property 

Mrs Davies (applicant) was married to insolvent 1998, sequestration 2016 

Van Den Heever, the trustee, served section 21(3) notice, intention to sell Oaklands 
property. 

Mrs Davis was the owner of a property which she sold, for R4.1 million, she bought 
Oaklands for R5.5 million. Romicon Construction CC renovated the property at cost of 
R1.9 million. Respondent seeks R2.6 million. Property value is R10 million. 

Respondent says the spouses colluded.Insolvent paid all bond costs. Also, insolvent’s 
mother advanced money to the applicant which in reality was on behalf of the 
insolvent. 



The court found the loan was made by the mother-in-law. The argument that it was 
made to insolvent was far-fetched.The support from her husband was not done in 
anticipation of insolvency. 

The fact that Mrs Davis did not attned the section 152 enquiry holds no strength, it is 
merely an investigation procedure. 

Order granted and costs to be paid by respondent. 

 

End-for now 

 


