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[2020] ZAGPJHC 23 (19 February 2020) 
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Van Rensburg N.O and another v Master of the High Court, Pretoria and another 
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Van Zyl v Master of the High Court, Western Cape Division, Cape Town and Another 
(16839/2018) [2020] ZAWCHC 30 (30 April 2020) 
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Worldplay LLC v Firstrand Bank Limited and Others; Worldplay LLC v Adelakun NO 

and Another; Worldplay LLC v Adelakun (19409/2018; 3484/2019; 3485/2019) 

[2020] ZAWCHC 1 (6 January 2020)  

 

SUBJECT INDEX  

Accounts– Application for re-opening of the first liquidation and distribution account – 
Where basis for application was vaguely pleaded, court refusing application with a 
punitive costs order. Van der Merwe NO and others v Moodliar NO and another and 
related matters [2020] 1 All SA 558 (WCC) 

Appeal-effect on liquidation-application for leave-suspension of -Section 18(1) of 
the Superior Courts Act 10 of 2013-liquidator to apply for continuation- Section 
18(3) existence of exceptional circumstances and irreparable harm –liquidation to 
continue Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 
(12 March 2020)  

Application for liquidation-  proceedings are not for settling disputes between the 
parties. However the dispute must be genuine and raised on reasonable grounds 
EVZ Industriele Dienste 2 CC v Early Moon Trading 361 CC [2020] JOL 46972 (GP)       

Application-Badenhorst principle not applicable based on the facts Multipro 

Investments v EB Diamonds CC (238/2019) [2020] ZANCHC 1 (17 January 2020)  

Applications and Summonses- Rule 41A (2)(a) In every new action or application 
proceeding, the plaintiff or applicant shall, together with the summons or combined 
summons or notice of motion, serve on each defendant or respondent a notice 
indicating whether such plaintiff or applicant agrees to or opposes referral of the 
dispute to mediation. Amendment came into force March 2020. Question: are 
practitioners ready/geared for this? Mediation in liquidation applications? Is it 
possible? One wonders, maybe to solve issues about payments etc.  

Application-voluntary surrender- refused-other options available-court concerned re 

housing J J v A J (4041/2019) [2020] ZAFSHC 4 (9 January 2020) 

Auction and auctioneer — Auctioneer — Personal liability of — Whether auctioneer, 
acting as agent, could be held personally liable for obligations of principal- 
auctioneer is liable W & A LE ROUX SLAGHUIS (PTY) LTD AND ANOTHER v VAN 
NIEKERK 2020 (2) SA 624 (GP)  
 
Auction and auctioneer — cancelling contract in 14 day period-is possible if merx 
changed W & A LE ROUX SLAGHUIS (PTY) LTD AND ANOTHER v VAN NIEKERK 
2020 (2) SA 624 (GP)  
 
Business rescue – Business rescue plan – Vote against – Appropriateness- plan did 
not make any financial sense and was not supported by any empirical evidence. 
Naidoo v Michau N.O and others and a related matter [2020] JOL 46591 (KZP) 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18


Business rescue — External company — Whether external company subject to 
business rescue proceedings in terms of Act — Proceedings available to 'company' 
— External company not 'juristic person incorporated in terms of this Act' — 
'Company' properly defined not including external company — Business rescue 
therefore not available to external company — Companies Act 71 of 2008, s 1 sv 
'company' and s 129. CMC DI RAVENNA SC AND OTHERS v COMPANIES AND 
INTELLECTUAL PROPERTY COMMISSION AND OTHERS 2020 (2) SA 109 (GP) 
 
Business rescue — Suretyship — Effect of company's business rescue on its 
sureties' liability — Sureties not acquiring, before recourse, status to participate in 
business rescue plans — Not 'contingent creditors' — Companies Act 71 of 2008, s 
154. JEANY INDUSTRIAL HOLDINGS (PTY) LTD AND OTHERS v ZUNGU-ELGIN 
ENGINEERING (PTY) LTD 2020 (2) SA 504 (KZD) 

Business rescue- employees’ rights and ranking explained National Union of 
Metalworkers of SA and Others v VR Laser Services (Pty) Ltd and Others 
(19419/19) [2020] ZAGPJHC 47 (10 March 2020) 

Business rescue-- Panamo Properties (Pty) Ltd and Another v Nel and Others 
NNO followed- the process was too far ongoing Lange N.O and Others v Maartens 
N.O and Others (1094/2019) [2020] ZANCHC 8 (20 March 2020) 

Business rescue- practitioner-fees-success fee- whether special fee for remuneration 

of business rescue practitioner outside of s 143 prohibited – special fee agreed with 

creditor of company under business rescue – whether void for illegality or contrary to 

public policy – business rescue practitioner’s duties under ss 75 and 76 considered. 

Caratco (Pty) Ltd v Independent Advisory (Pty) Ltd (Case no 982/18) [2020] ZASCA 

17 (25 March 2020) 

Business rescue- Whilst they continue to refer to it as “The Business Rescue Plan” it 
was anything but.  It was a liquidation plan. National Union of Metalworkers of SA 
and Others v VR Laser Services (Pty) Ltd and Others (19419/19) [2020] ZAGPJHC 
47 (10 March 2020) 

Business rescue- s 153(1)(b)(i)(bb) of the Companies Act 71 of 2008 (‘the Act’) 

setting aside the result of the vote by the creditors and other holders of voting 

interests who on 14 January 2019 voted against the adoption of the business rescue 

plan Naidoo and others v Michau N.O. and others CASE NO: 269/2019P, KZN PMB 

Business rescue-application to set aside resolution, plan, sale- grounds are no locus 
standi-resolution signed by member of trust as manager of the CC - the CC Act 
specifically provides that a person holding interest for the benefit of a trust inter 
vivos is to be personally liable for the rights and obligations of the close corporation-
he could sign Lange N.O and Others v Maartens N.O and Others (1094/2019) [2020] 
ZANCHC 8 (20 March 2020) 

Business rescue-business rescue practitioner-must be impartial-cannot sell assets 
and prolong rescue-must put plan in place Gupta v Knoop N.O and others [2020] 
JOL 46653 (GP) 



Business Rescue-Practice note for Business Rescue 1 of 2020: effective 1 April 
2020 The CIPC issued a practice note indicating what forms should be lodged and to 
whom when initiating a business rescue. 

Business rescue-ranking of claims-statutory and common law concerning BR 
National Union of Metalworkers of SA and Others v VR Laser Services (Pty) Ltd and 
Others (19419/19) [2020] ZAGPJHC 47 (10 March 2020) 

Business rescue-removal of business rescue practitioners-removal and new 
appointment –time limits set Gupta v Knoop N.O and others [2020] JOL 46653 (GP) 

Business rescue-section 134 - protected and privileged status of the secured creditor 
-consistent with the common law –also before PRF National Union of Metalworkers 
of SA and Others v VR Laser Services (Pty) Ltd and Others (19419/19) [2020] 
ZAGPJHC 47 (10 March 2020) 

Business rescue-secured creditors- The Act unequivocally requires the BRP(s) to 
specify in the plan the security held by any creditor. It is a peremptory requirement. 
National Union of Metalworkers of SA and Others v VR Laser Services (Pty) Ltd and 
Others (19419/19) [2020] ZAGPJHC 47 (10 March 2020) 

Business rescue-selling of assets-The BRPs had taken it upon themselves to 
liquidate the company while the BR proceedings were still active-unlawful.liquidation 
is an alternative to a BR: a BR process is designed to rescue not liquidate a 
company National Union of Metalworkers of SA and Others v VR Laser Services 
(Pty) Ltd and Others (19419/19) [2020] ZAGPJHC 47 (10 March 2020) 

Business rescue-suretyship-BRP acknowledged the amount due-can do it Botes and 
Another v Hitachi Construction Machinery Southern Africa Co (PTY) LTD (205/2018) 
[2020] ZANCHC 4 (13 March 2020) 

Business rescue-three months no end-There is no authority to the proposition that 
business rescue must cease after three month Lange N.O and Others v Maartens 
N.O and Others (1094/2019) [2020] ZANCHC 8 (20 March 2020) 

Claims — Termination of employee contracts — Awards to employees under s 
98A(1) of Insolvency Act — Whether subject to employees' tax (PAYE) — Income 
Tax Act 58 of 1962, sch 4 para 2(1); Insolvency Act 24 of 1936, ss 38(9)(b) and 
98A(1). COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE v PIETERS 
AND OTHERS 2020 (1) SA 22 (SCA) 

Company — External company — Registration — Whether external company 
registered under Act deemed to have been 'incorporated' under Act, and thereby 
meeting definition of 'company' — Incorporation and registration two distinct 
processes — Registered external company not 'juristic person incorporated in terms 
of this Act' — Companies Act 71 of 2008, s 1 sv 'company'. CMC DI RAVENNA SC 
AND OTHERS v COMPANIES AND INTELLECTUAL PROPERTY COMMISSION 
AND OTHERS 2020 (2) SA 109 (GP) 
 
Company — External company — Whether constituting 'company' — Companies Act 
71 of 2008, s 1 sv 'company'. CMC DI RAVENNA SC AND OTHERS v COMPANIES 



AND INTELLECTUAL PROPERTY COMMISSION AND OTHERS 2020 (2) SA 109 
(GP) 
 

Compulsory winding up application – Impact of voluntary winding up application – 
Court satisfied that company was commercially insolvent and unable to pay its debts, 
and had opposed the compulsory winding-up application for the purpose of delay – 
Voluntary winding up application ruled to have no impact on the compulsory winding-
up application. Furniture Bargaining Council v AXZS Industries (Pty) Ltd trading as 
Don Elly Enterprises [2020] 1 All SA 391 (GJ) 

 
Costs-Liquidations-attorney cots-when not allowed- statutory affirmation-section 74 
of the Insolvency Act 24 of 1936 Van Rensburg N.O and another v Master of the 
High Court, Pretoria and another [2020] JOL 46991 (GP)  

Deemed date- Section 348 of the Companies Act 61 of 1973-be deemed to 
commence at the time of the presentation to the Court of the application for the 
winding up- deemed date of liquidation in the present case-prior to disposal of 
vehicles. Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 
(12 March 2020)  

Enquiry section 381 (1) of Companies Act-chairperson to be a master, not advocate- 
Reuben Maphaha, a deputy master in the office of the Master of the High Court, 
Johannesburg, was nominated to undertake the enquiry-made vital mistakes-biased 
Van Zyl v Master of the High Court, Western Cape Division, Cape Town and Another 
(16839/2018) [2020] ZAWCHC 30 (30 April 2020) 

Enquiry section 381(1) of the Companies Act 61 of 1973-liquidator’s conduct –
findings by Master into the conduct of the liquidator reviewed and set aside- findings 
not substantiated by facts Van Zyl v Master of the High Court, Western Cape 
Division, Cape Town and Another (16839/2018) [2020] ZAWCHC 30 (30 April 2020) 

Liquidation and distribution accounts- objections-Master did not fulfil his duties 
Section 407(2) of the Companies Act. Van Rensburg N.O and another v Master of 
the High Court, Pretoria and another [2020] JOL 46991 (GP)  

Liquidation application-previous judgment is not res judicata in insolvency 

applications-premised upon the same cause of action, which has not been executed 

or set aside, that judgment stands;  that there should be an end to litigation and EB 

Diamonds should not be vexed twice for the same cause; that  Multipro Investments 

be estopped from proceeding with the liquidation application until such time as it 

abandoned the judgment or attempts to execute the judgment but failed to find 

sufficient property to satisfy the judgment. Multipro Investments v EB Diamonds CC 

(238/2019) [2020] ZANCHC 1 (17 January 2020)  

Liquidators — Remuneration — Where provisional liquidation order discharged — 
Whether liquidator entitled to retain estimate of remuneration in attorneys' trust 



account as security for payment thereof pending taxation by Master. RECYCLING 
AND ECONOMIC DEVELOPMENT INITIATIVE OF SOUTH AFRICA NPC v 
MOODLIAR AND OTHERS 2020 (1) SA 632 (WCC) 

Liquidators– Application for removal of liquidators – No entitlement to relief where no 
basis was established and where removal application was brought at an advanced 
stage of the liquidation process. Van der Merwe NO and others v Moodliar NO and 
another and related matters [2020] 1 All SA 558 (WCC) 

 
Liquidators– Appointment of additional liquidator – Powers of Master of High Court- 
Master’s decision to appoint -additional liquidator had not yet been implemented- 
not functus officio Wessels N.O and others v Master of the High Court, Pretoria and 
others [2019] JOL 44894 (GP) 

Liquidators– extending liquidators’ powers – Where order extending powers of 
liquidators was followed by a series of acts by the liquidators which could not be 
easily undone, court refusing reconsideration application. Van der Merwe NO and 
others v Moodliar NO and another and related matters [2020] 1 All SA 558 (WCC) 

Liquidators-attaching vehicles-section 69 of the Insolvency Act 24 of 1936-ez parte 
application in casu approved Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) 
[2020] ZAFSHC 59 (12 March 2020)  

Liquidators-remedy when court approached on wrong basis-used wrong act- Section 
362 of the Companies Act 61 of 1973 to ne used-court granted relief Fortein NO v 
Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 (12 March 2020)  

Matrimonial Property Act 88 of 1984, section 21(2)(a) – Constitutionality – Whether 
effect of section 21(2)(a) was that couples who were married subject to section 
22(6) of the Black Administration Act 38 of 1927 would remain married out of 
community of property, unless they opted to change their property regime to in 
community of property – As section 21(2)(a) maintained a marriage out of community 
of property as the default position of black persons who married before 1988, it 
constituted indirect unfair discrimination, had unequal application and was arbitrary 
in application. AS and another v GS and another [2020] 2 All SA 65 (KZD) (This case 
mmust now go to the Constitutional Court, my opinion is that it is not so clear-cut that 
a marriage which is out of c.o.p. , is so bad, I mean, if the parties were in c.o.p. and 
insolvent…) 

Partnership-universal partnership-cohabitation-dissolving  of universal partnership-
liquidator appointed Allner v Werner (2584/2018) [2020] ZAECGHC 12 (25 February 
2020) 

Section 341(2) of the Companies Act 1973-every disposition of its property by a 
company made after the commencement of the winding-up, shall be void unless the 
Court otherwise orders. Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) [2020] 
ZAFSHC 59 (12 March 2020)  

Section 69 of the Insolvency Act 24 of 1936-which court has jurisdiction-not high 
court-liquidators to use section of the Companies Act 61 of 1973 Fortein NO v 
Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 (12 March 2020)  



Sequestration application-inability to pay debts- demonstrated by the adverse court 
judgment, the voluntary sale of its assets in an auction-applicant’s allegation that the 
assets of the respondents are exceeded by the liabilities has not been rebutted by 
any evidence. Nedbank Limited v Weideman N.O and others [2020] JOL 47063 (FB) 

Sequestration application-the court rejected an argument that applicant's claim could 

not be regarded as liquidated because the full extent of the theft perpetrated against 

him had not been finally established, as aspect that was regarded as of 'no 

consequence' in the reported judgment relied upon. Worldplay LLC v Firstrand Bank 

Limited and Others; Worldplay LLC v Adelakun NO and Another; Worldplay LLC v 

Adelakun (19409/2018; 3484/2019; 3485/2019) [2020] ZAWCHC 1 (6 January 2020)  

Sequestration application-trust-factual disputes not enough to not grant order 
Nedbank Limited v Weideman NO and Others (31/2020) [2020] ZAFSHC 76 (26 
March 2020) 

Sequestration of a trust-where a trust is sequestrated, the debtor in the usual sense 

of the word is the trust, duly represented by the trustee(s) who ought to be cited in 

his/her/their capacity(ies) as such Odendaal v Nomoredebt Trust and others 

Gueteng Division Pretoria, Case 63675/2018 12 December 2018 

 

Voluntary surrender – Court’s discretion-better option would be for the applicant 
to pursue his debt counselling and/or restructuring Jordaan v Jordaan [2020] JOL 
46613 (FS) 
 
Winding up application – commercial insolvency-The test is therefore not whether 
the company's liabilities exceed its assets, for a company can be at the same time 
commercially insolvent and factually solvent, even wealthy. The primary question is 
whether the company has liquid assets or readily realisable assets available to meet 
its liabilities as they fall due Jansen and another v Royal Pie Company (Pty) 
Ltd[2020] JOL 46650 (GP) 

Winding up application - unable to pay its debts in terms of Section 344(f) of the 
Companies Act- amount Remkor Manufacturing (Pty) Ltd v Avuke Technologies 
(Pty) Ltd (2018/0039706) [2020] ZAGPJHC 23 (19 February 2020) 

Winding up of companies – Voluntary winding up in terms of section 351 of the 

Companies Act 61 of 1973 – Whether applicable legislation for the purpose of 

winding-up of companies was the Companies Act 71 of 2008, more 

particularly sections 79 and 80 thereof, and not the Companies Act 61 of 1973 – 

Applicability of sections 79 and 80 of Companies Act 71 of 2008 depending on 

whether companies were solvent or not – Evidence establishing that the companies 

were commercially insolvent at the time that the resolutions for their voluntary 



winding-up were taken, with result that their voluntary winding-up was not open to 

challenge. Murray NO and others v African Global Holdings (Pty) Ltd and others 

[2020] 1 All SA 64 (SCA)3 

 

Winding-up — Effect of voluntary winding-up on compulsory winding-up — Voluntary 
winding-up after presentation to court of compulsory winding-up application, but 
before hearing of application — Companies Act 61 of 1973, s 351; Companies Act 
71 of 2008, s 80. FURNITURE BARGAINING COUNCIL v AXZS INDUSTRIES 
(PTY) LTD 2020 (2) SA 215 (GJ) 
 
Winding-up — Insolvent company — Test for commercial insolvency — Insufficient 

liquid assets to pay debts in ordinary course and thereafter continue normal trading 

— Company's current financial position as well as its financial position in immediate 

future to be considered — Company that will in near future be unable to meet its 

obligations is commercially insolvent and liable to be wound up — Irrelevant that 

company's assets exceed its liabilities — Companies Act 61 of 1973, ch 14. 

MURRAY NO AND OTHERS v AFRICAN GLOBAL HOLDINGS (PTY) LTD AND 

OTHERS 2020 (2) SA 93 (SCA) 

Winding-up — Master — Jurisdiction — Masters at nine main seats of High Court 

exercising jurisdiction over entire province, including areas covered by local seats — 

Jurisdiction of Masters at local seats confined to areas over which those courts 

exercise jurisdiction — Pretoria Master accordingly having jurisdiction over 

liquidation of company with registered office in Johannesburg — Administration of 

Estates Act 66 of 1965, s 2(1)(a)(ii). MURRAY NO AND OTHERS v AFRICAN 

GLOBAL HOLDINGS (PTY) LTD AND OTHERS 2020 (2) SA 93 (SCA) 

Winding-up — Voluntary winding-up — Creditors' voluntary winding-up — Company 

may be wound up if it would, soon after resolution to wind up, be unable to pay debts 

in normal course of business — Companies Act 61 of 1973, s 351. MURRAY NO 

AND OTHERS v AFRICAN GLOBAL HOLDINGS (PTY) LTD AND OTHERS 2020 

(2) SA 93 (SCA) 

 

 

 

 

 

                                                           

3 DISCUSSED IN UPDATES 2019 Murray and Others NNO v African Global Holdings (Pty) Ltd and Others 

(306/2019) [2019] ZASCA 152 (22 November 2019)Murray N.O and others v African Global Holdings (Pty) Ltd 
and others [2019] JOL 46303 (SCA) 

 



CASES 

COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE v PIETERS AND 

OTHERS 2020 (1) SA 22 (SCA) 

Claims — Termination of employee contracts — Awards to employees under s 98A(1) 

of Insolvency Act — Whether subject to employees' tax (PAYE) — Income Tax Act 58 

of 1962, sch 4 para 2(1); Insolvency Act 24 of 1936, ss 38(9)(b) and 98A(1). 

 

Section 98A(1) of the Insolvency Act 24 of 1936 (quoted in [6]) creates a limited 

preference in favour of employees in respect of the free residue of an insolvent 

employer. In respect of salaries it is for a limited three-month period, and other 

claims (such as accumulated leave and severance pay) are capped. 

Here the contracts of employees were terminated in terms of s 38(9)(b) of the 

Insolvency Act. The respondents, the trustees of a company in liquidation, did not 

deduct any 'pay as you earn' (PAYE) * from payments they made under s 98A to 

employees for accumulated leave, salaries and severance pay. 

The High Court had held that s 98A payments were not subject to the deduction of 

PAYE. In the Commissioner's appeal to the Supreme Court of Appeal — 

 

Held The legislature plainly deemed it necessary to attenuate the impact which 

liquidation may have on a company's employees. But it chose to do so carefully, by 

imposing a three-month limit in respect of unpaid salaries and wages and in placing 

a cap on the various amounts. It was significant that the capped amounts were 

relatively modest; the main objective was to ensure that the remainder of the free 

residue was applied equitably. The limited relief proffered by s 98A had the effect 

that employees had to stand at the end of the order of preference queue for the 

balance of their salaries (ie above the three-month limit and the cap). Self-evidently, 

employee tax deductions would reduce the modest amounts under s 98A. It was 

difficult to conceive how PAYE deductions would apply to these modest amounts, 

legislated to relieve the burden on vulnerable, mostly blue-collar, workers left 

stranded by a financially distressed employer company. A close analysis of para 2(1) 

of the schedule led to the compelling conclusion that its provisions do not apply to s 

98A payments. The appeal would accordingly be dismissed. 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/5/7?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=1255#end_0-0-0-29503


Murray NO and others v African Global Holdings (Pty) Ltd and others [2020] 1 

All SA 64 (SCA)4 

 Winding up of companies – Voluntary winding up in terms of section 351 of the 

Companies Act 61 of 1973 – Whether applicable legislation for the purpose of winding-

up of companies was the Companies Act 71 of 2008, more 

particularly sections 79 and 80 thereof, and not the Companies Act 61 of 1973 – 

Applicability of sections 79 and 80 of Companies Act 71 of 2008 depending on 

whether companies were solvent or not – Evidence establishing that the companies 

were commercially insolvent at the time that the resolutions for their voluntary winding-

up were taken, with result that their voluntary winding-up was not open to challenge. 

The first respondent (“Holdings”) was the holding company of a group of companies 

(the “Group”) formerly known as the Bosasa Group. 

After evidence was given at a judicial commission of enquiry into allegations of State 

capture, corruption and fraud in the public sector concerning the relationship between 

senior political figures and the Group, two banks withdrew banking facilities from some 

of the Group’s companies. The Group’s attempts to find other banks to provide it with 

banking facilities failed, which negatively impacted on its continued business 

operations. 

Acting on legal advice, the Group embarked on the voluntary winding up of the relevant 

entity (“Operations”). The High Court appointed the appellants as liquidators. 

In February 2019, Holdings was advised that the process of voluntary winding-up 

was defective. It approached the High Court for orders directed at having the 

resolutions for voluntary winding-up declared null and void and of no force and effect 

from inception. Consequent upon that they sought an order that the appointment of 

the liquidators was likewise null and void and of no force and effect and compelling 

the liquidators to restore control of the companies to their directors. 

The present appeal was against the granting of the relief sought. 

                                                           

4 DISCUSSED IN UPDATES 2019 Murray and Others NNO v African Global Holdings (Pty) Ltd and Others 

(306/2019) [2019] ZASCA 152 (22 November 2019)Murray N.O and others v African Global Holdings (Pty) Ltd 
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Held – The resolutions placing Operations and its subsidiaries under a creditors 

voluntary winding-up were expressed as being taken in terms of section 351 of the 

Companies Act 61 of 1973 which formed part of Chapter 14 of the 1973 Act dealing 

with the winding-up of companies. That chapter continued to apply under the 

Companies Act 71 of 2008. In terms of section 343 of the 1973 Act, a company may 

still be wound up either by the court or voluntarily, and in the latter event the winding-

up will be either a creditors’ or a members’ voluntary winding-up. The exception to the 

continued application of the 1973 Act arises under sections 79 and 80 of the 2008 Act, 

which provide that in the case of a solvent company it can be wound-up either 

voluntarily or by way of a winding-up and liquidation by court order. Holdings’ primary 

case was that Operations, and all the subsidiaries, were solvent companies and thus 

could not be voluntarily wound-up in terms of section 351 of the 1973 Act. The basis 

of the argument was that the applicable legislation for the purpose of winding-up the 

companies was the 2008 Act, more particularly sections 79 and 80 thereof, and not 

the 1973 Act. 

The court rejected a contention that the appointment of the liquidators by the Deputy 

Master of the High Court, Pretoria was invalid because the companies’ were based in 

Johannesburg. The court held that the Master in Pretoria had jurisdiction over the 

whole of Gauteng and the Master’s jurisdiction was not excluded merely because there 

was a Master in Johannesburg where the companies’ offices were based. 

The main question to be determined was whether the companies were solvent. The 

Court found that Operations and the other companies in the Group were commercially 

insolvent at the time that the resolutions for their voluntary winding-up were taken. 

That meant that Holdings should not have been granted any relief by the High Court 

and the application should have been dismissed. 

The appeal was upheld with costs. 

Multipro Investments v EB Diamonds CC (238/2019) [2020] ZANCHC 1 (17 

January 2020)  

Liquidation application-previous judgment is not res judicata in insolvency 

applications-premised upon the same cause of action, which has not been executed 

or set aside, that judgment stands;  that there should be an end to litigation and EB 



Diamonds should not be vexed twice for the same cause; that  Multipro Investments 

be estopped from proceeding with the liquidation application until such time as it 

abandoned the judgment or attempts to execute the judgment but failed to find 

sufficient property to satisfy the judgment. 

Application-Badenhorst principle not applicable based on the facts 

Applicant sought the provisional liquidation of respondent in the Kimberley High 

Court. After dealing with locus standi, Judge Mamosebo discusses condonation and 

estoppel. 

See paras [13] and [14] on whether the respondent displayed a pattern of 

dilatoriness in filing its papers and in seeking a postponement on the day of trial.  

See also paras [21] and [22] on the Badenhorst Principle. 

Locus Standi 

The Memorandum of Agreement shows the partner represented by the deponent in 

this application as Iweka Gabriel Achebe. In the minutes of the general meeting on 

15 and 16 April 2015, Annexure “FA4”, the following was captured: 

“It was noted on this meeting that 

a. Multipro Investments (Pty) Ltd (Reg. No. 2014/218591/07) is the 

nominated entity holding Gabriel Achebe Iweka’s interest in the 

shareholding. 

b. That this meeting was called for in line with the signed agreement to 

this transaction." 

As correctly submitted by Mr Eillert, this Court has already ruled on the indebtedness 

application in favour of Multipro Investments as a party.  I cannot discern any basis 

to support the contention that Multipro Investments is not a party to the agreement 

and therefore lacks the required locus standi. I am therefore not persuaded by the 

argument in respect of locus standi and this contention stands to fail. 

[3] The Notice of Motion was accompanied by the Founding Affidavit of Gabriel 

Achebe Iweka, a director of Multipro Investments. Of importance in the Notice of 

Motion are the dates provided to EB Diamonds CC in the event of opposition. EB 

Diamonds CC had five days to file a Notice of its Intention to Oppose and fifteen 



days to file its Answering Affidavit. Further, EB Diamonds CC was informed of the 

date of 15 March 2019 as the date when the application will be heard. The Notice of 

Motion together with all the annexures were personally served on Mrs J Brits, the 

wife of the owner of EB Diamonds CC, on 28 February 2019. EB Diamonds CC 

served its Notice of Intention to Oppose the application dated 27 March 2019 on 

Multipro Investments on 28 March 2019 and filed it with the Registrar of this court on 

the same date. 

[4] As at the date of hearing the Notice of Intention to Oppose that was in the file did 

not bear the Registrar’s stamp; there was also no formal condonation application by 

EB Diamonds CC for the late filing of the Answering Affidavit and EB Diamonds CC’s 

answering affidavit was not contained in the court file either. Multipro Investments’ 

Opposing Affidavit to the condonation application was served on EB Diamonds CC 

but was unsigned and not filed with the Registrar.  Mr Olivier, counsel for EB 

Diamonds CC, urged me to accept and hear the application for condonation in that 

form. There was no objection by counsel for Multipro Investments, Mr Eillert, I 

allowed Mr Olivier to hand up the condonation papers and Mr Eillert also to hand up 

the Answering Affidavit thereto for consideration. Having considered the condonation 

application I refused condonation and reserved my reasons, which now follow. 

 [13] In an effort to demonstrate a pattern by EB Diamonds to seek a postponement 

on the day of trial, having failed to file an Answering Affidavit timeously, Multipro 

Investments attached a copy of the judgment dated 06 June 2017 wherein this court 

refused to grant EB Diamonds CC and others a postponement 

Doctrine of estoppel/res judicata 

[15] On this doctrine counsel for EB Diamonds, Mr Olivier, maintained that since this 

Court had granted judgment in favour of Multipro Investments premised upon the 

same cause of action, which has not been executed or set aside, that judgment 

stands;  that there should be an end to litigation and EB Diamonds should not be 

vexed twice for the same cause; that  Multipro Investments be estopped from 

proceeding with the liquidation application until such time as it abandoned the 

judgment or attempts to execute the judgment but failed to find sufficient property to 

satisfy the judgment. 



[16] Mr Eillert, for Multipro Investments, submitted that the two applications were 

distinct from each other; that the judgment referred to by EB Diamonds [Case No 

2751/16] dealt with the respondents’ indebtedness to Multipro Investments in the 

amount of R7.5 million and the current application  [Case No 238/19] is aimed at 

liquidating EB Diamonds. In as far as the rescission application is concerned, 

submitted counsel, notwithstanding that papers were filed in 2017, EB Diamonds has 

not taken any steps to have the rescission application adjudicated upon.  EB 

Diamonds owes Multipro Investments in excess of R200.00   and its onus is to 

satisfy the court that it is the creditor of the amount in excess of R200.00 which is 

due.  

The Badenhorst principle 

[21] Mr Olivier, relying on the principle in Badenhorst v Northern Construction 

Enterprises (Pty) Ltd[7], submitted that liquidation proceedings should not be used 

as the correct mechanism to enforce payment of a debt which has been disputed by 

the debtor in good faith. Before dealing with this principle I must reiterate that 

nowhere in the papers, based on the failure by EB Diamonds to file opposing papers, 

in the 2017 judgment and in the application before me, was the alleged dispute of a 

debt discernible.  The application, in casu, deals with provisional liquidation of EB 

Diamonds and not its indebtedness. 

[22] The Supreme Court of Appeal made the following remarks in Exploitatienen 

Beleggingsmaatschappij v Honig[8] addressing the Badenhorst principle: 

“[11] …Sequestration proceedings are designed to bring about a concursus 

creditorem to ensure an equal distribution between creditors, and are 

inappropriate to resolve a dispute as to the existence or otherwise of a debt. 

Consequently, where there is a genuine and bona fide dispute as to whether a 

respondent in sequestration proceedings is indebted to the applicant (as in 

this case), the court should as a general rule dismiss the application. This is 

the so-called ‘Badenhorst rule’. Named after the decision in Badenhorst v 

Northern Construction Enterprises Ltd, this principle was reaffirmed by this 

court in Kalil v Decotex (Pty) Ltd & another and applies equally in both winding 

up and sequestration proceedings.” 

http://www.saflii.org/za/cases/ZANCHC/2020/1.html#_ftn7
http://www.saflii.org/za/cases/ZANCHC/2020/1.html#_ftn8


At the cost repetition, the matter before me is not to determine indebtedness which 

was already determined in earlier proceeding by this Court. I have already dealt 

with Investec Bank Ltd and Another v Mutemeri and Another, Naidoo v Absa Bank 

Ltd and Collier v Priest above and the reasoning requires no repetition. Reliance by 

EB Diamonds on the Badenhorst principle is therefore unsubstantiated and stands to 

be dismissed. 

1. Condonation for the late filing of the Respondent’s (EB Diamonds CC) 

answering affidavit is refused. 

2. The Respondent is placed under provisional liquidation in the hands of the 

Master of the High Court, Kimberley. 

3. A Rule Nisi is issued calling upon the Respondent and any other interested 

parties to show cause to this Court, if any, on Friday 14 February 2020 why a 

final order of liquidation should not be granted against the Respondent. 

  

J J v A J (4041/2019) [2020] ZAFSHC 4 (9 January 2020) 

Application-voluntary surrender- refused-other options available-court 

concerned re housing  

This is an application in terms of the Insolvency Act 24 of 1936 for the voluntary 

surrender of the Applicant’s estate. Section 6(1) of the Act provides that, if the court 

is satisfied… 

“That the estate of the debtor in question is insolvent, that he owns realizable 

property of a sufficient value to defray all costs of the sequestration which will 

in terms of this Act be payable out of the free residue of his estate, and that it 

will be to the advantage of creditors of the debtor if his estate is sequestrated, 

it may accept the surrender of the debtor’s estate and make an order 

sequestrating that estate”. 

[2] The wording of this section makes it clear that the court is vested with a discretion 

to either accept or reject the surrender of the estate, even if the court is satisfied on 

all the points mentioned above. This discretion must be exercised judicially[1] . 

http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s6
http://www.saflii.org/za/cases/ZAFSHC/2020/4.html#_ftn1


[3] It appears from the papers filed by the Applicant in the present application that he 

is 42 years old and employed as an electrician by JFJ Electrical Group (Pty) Ltd, 

Bloemfontein. His current wife is the sole director and shareholder of this company, 

where he earns a salary of R15 000-00 per month. He claims that he became 

insolvent due to circumstances beyond his control, and that he is unable to pay his 

creditors now and in the future. He is of the opinion that his sequestration will be to 

the benefit of his body of creditors as a whole. 

[4] In his founding affidavit, the Applicant explains that his only assets consist of a 

half undivided share in a residential property in Langenhoven Park, Bloemfontein, 

and an amount of R 50 000 -00 cash that was made available by his wife. If the 

value of the property and outstanding amount of the mortgage bond on the property 

is considered, his half share in the property is worth R 166 314-27. The applicant 

further points out that, save for SA Homeloans, he has no other preferent creditors, 

and that he owes his concurrent creditors the total amount of R 302 868-67. Having 

regard also to the fact that the costs of the sequestration would be in the region of R 

61 900-00, the amount available to the creditors would be R 104 414-27, resulting in 

a dividend to them of 34c in the Rand. 

[5] It is clear to this Court that the half share in the property represents the only asset 

on which the Applicant can count in presenting a case for his sequestration. Without 

that half share, there would be very little available for distribution amongst the 

creditors. In this regard, the Applicant explains that the property in question is 

currently registered in the name of himself and his ex-wife, the Respondent in the 

application. Before the divorce, the property was their common home. They were 

divorced in August 2015, and in terms of a Deed of Settlement signed by the two of 

them at the time, the Respondent obtained his fifty percent undivided share in the 

property. In terms of the Deed, the Respondent accepted liability for the payment of 

the full monthly bond payments on the property, which amounted to some R 15 000-

00 per month. Those payments she has made since the divorce up to the present 

time. 

[6] Also in terms of the Deed, the applicant had to sign the transfer documents on 

request to enable the Respondent to transfer the Applicant’s half share into her 

name. According to him, the Respondent had failed to effect the transfer because 

she has been placed under  debt review, and therefore she does not qualify for a 



mortgage loan with which she would be able to settle the outstanding amount owing 

on the present bond. Despite these circumstances, he contends, the property is still 

registered in both their names, and therefore he is still the owner of his half share, 

which entitles him to put up that half share as an asset in the present proceedings. 

[7] As could be expected, it is this half share which became the bone of contention in 

the proceedings. When the Respondent got wind of the ex parte application of the 

applicant for his voluntary surrender on the terms set out in the application, she 

intervened in the proceedings as a Respondent by agreement between the parties. 

She subsequently filed an opposing affidavit to the application. 

[8] In her affidavit, the Respondent states that she has a direct interest in the 

application as far as the undivided share still falls within the Applicant’s estate and in 

as far as he intends using it for the benefit of his creditors to the detriment of herself. 

His share in the property should not be considered to determine what his assets 

amount to, because she had obtained a right to the whole of the property in terms of 

the Deed of Settlement, which was made an order of court, she asserts. She further 

confirms that the property can presently not be registered in her name, because 

she’s under debt review. She also confirms that she had been paying for the full 

bond instalments per month for a number of years, and for this reason, it would be 

unfair to her if the Applicant’s creditors should now benefit from the property that she 

is paying for. The Respondent further says “I am trying hard to pay off all my 

creditors so that I can be taken out of debt review and the property eventually be 

registered in my name”, she says. 

[9] The Respondent further points out that the property in question is her primary 

residence and that of her two sons, born of the marriage between herself and the 

Applicant. For that reason, she contends, the property has more value to her than 

can be expressed in any valuation. Should the Applicant be sequestrated, the 

property will be sold. As a result, her right to accommodation and to own her own 

property will be infringed, she says. 

[10] Having regard to all of the facts and circumstances of this case, it would appear 

that a sale of the property will be the only meaningful way in which money will 

become available for distribution amongst the Applicant’s creditors. This fact has to 

be weighed up against the reality that the Respondent has acquired a personal right 



in the property, which right precedes any right that the Applicant’s creditors may 

have in the property. Moreover, the sequestration order may possibly have the effect 

of an eviction order against the Respondent and her children, with inevitable 

negative consequences for them. Should this happen, the Respondent may end up 

with nothing more than a concurrent claim for damages against the insolvent estate. 

[11] In these respects the Court also has to be mindful of the provisions of Section 

26 of the Constitution. Section 26 provides for the fundamental right to adequate 

housing. Section 26(3) protects the homeowner and ensures judicial oversight before 

an order of eviction may be issued. It basically has the effect that all possible 

alternatives have to be considered before an eviction is ordered. 

[12] In the present case, there appears to be such alternatives which would protect 

the Respondent’s personal right and her right to adequate housing. These are the 

alternatives provided by the National Credit Act 34 of 2005. As was stated by 

Binns-Ward, AJ (as he then was) in Ex Parte Ford and Two Similar Cases[2] , an 

applicant should explain why his financial problems should not more appropriately be 

addressed by using the mechanisms of the said Act, instead of the relief afforded in 

terms of the voluntary surrender remedy under the Insolvency Act. Here the 

Applicant has already applied for debt review in the past, and a court order was 

granted in this respect. The Applicant, however, merely states in his replying Affidavit 

that he does not pay a monthly fee to his debt counsellor, without providing this 

Court with any further information. It must be assumed, then, that there is nothing 

preventing the Applicant to pursue his debt counselling and/or restructuring process 

to finality in order to pay his creditors. That appears to be a far better option in all 

circumstances than a sequestration, which would have a devastating effect on the 

Respondent and her children. 

[13] The following order therefore made: 

1. The application is refused with costs, including the costs incurred by the 

Respondent in opposing the application. 

Worldplay LLC v Firstrand Bank Limited and Others; Worldplay LLC v 

Adelakun NO and Another; Worldplay LLC v Adelakun (19409/2018; 3484/2019; 

3485/2019) [2020] ZAWCHC 1 (6 January 2020)  

http://www.saflii.org/za/legis/num_act/nca2005152/
http://www.saflii.org/za/legis/num_act/nca2005152/
http://www.saflii.org/za/cases/ZAFSHC/2020/4.html#_ftn2
http://www.saflii.org/za/legis/consol_act/ia1936149/


Sequestration application-the court rejected an argument that applicant's claim 

could not be regarded as liquidated because the full extent of the theft perpetrated 

against him had not been finally established, as aspect that was regarded as of 'no 

consequence' in the reported judgment relied upon. 

The three matters before me are related to one another. The first matter 

(case 19409/2018), where First Rand Bank Limited, (referred to as 'First Rand') is 

the first respondent, relates to an interim anti-dissipation interdict/order that was 

provisionally granted on 5 November 2018 by Nuku J. The order related to funds in 

accounts in the names of the other two respondents , as cited. First Rand did not 

oppose the granting of the interim order and it does not oppose a final order. The 

other two respondents in the first matter opposed an interim order and are opposing 

final relief. The second and third matters before me, (cases 3484/2019 and 

3485/2019) are postponed return dates of provisional sequestration orders granted 

by Mantame J on 28 March 2019. Mr Jyde Adelakun , 'Adelakum ' is a respondent in 

all three matters. 

 THE CONDUCT OF ADELAKUN 

2. Where I refer to ' respondents' in plural, I refer to the second and third 

respondents in case 19409/18 and first and second respondents in 

case 3484/19. (Adelakun and the Trust.) These matters have a history over an 

extended period of time characterised by, inter alia, postponements, condonation 

and interlocutory applications and orders, mostly requested by respondents, where 

the numerous sets of representatives of the respondents withdrew with monotonous 

regularity, often at the doors of the court. Adelakun, the controlling mind and the 

main/only driver of the defence to the orders sought in the applications, appeared on 

his own in some instances or filed papers personally, often electronically, indicating a 

clear lack of understanding of the importance of following prescribed court 

procedures. His conduct exhibited disrespect for prescribed court rules and an abuse 

of court processes and the justice system. 

3. Inter alia Adelakun bombarded my office with mostly irrelevant and 

incomprehensible documents, delivered in person or electronically, even while 

represented, before and after the final hearing of the sequestration matters on 12 

September 2019, causing confusion and distraction, creating the impression that his 



reliability and credibility were questionable . As an example, I attach an inappropriate 

e-mail, marked 'E 1', received on 23 September 2019, while Adelakun was 

represented, that was nonsensical and incomprehensible. He falsely accused me of 

conversing with the representative of the applicant in my chambers, days before the 

12 September hearing. (An aspect not mentioned during the hearing.) The 

representative of applicant on 12 September at the hearing was an advocate from 

Johannesburg, who I had never met previously. 

 THE SEQUESTRATION APPLICATIONS 

11. Worldpay applied in March 2019, in two applications, 

cases 3484/2019 and 3485/2019, to sequestrate the estates of Adelakun and the 

Trust. Adelakun, who opposed the orders, was legally represented. Provisional 

sequestration orders were granted by Mantame J, as noted, returnable on 2 May 

2019. She refused leave to appeal the said provisional orders. I later deal with the 

crux of these matters and the basis of the orders granted. 

12. On 2 May 2019 Sher J heard the parties on the return day of the provisionally 

ordered sequestration applications, Adelakun appearing in person. The return days 

in the two matters were postponed and the rule nisi's extended to 28 August 

2019. Shortly thereafter Adelakun, despite agreeing to the postponement order, filed 

an application for leave to appeal this order. He was advised by the office of the 

Judge President that the application was misconceived. I was later advised that the 

leave to appeal application would not proceed. 

13. Also, on 2 May 2019, Hlophe JP, after hearing Adelakun in person, ordered that 

matter 19409/18, the interim anti dissipation order/interdict, would be postponed and 

heard simultaneously with the two sequestration applications on the return day of the 

provisional orders. The rule nisi was extended accordingly. 

 BACGROUND 

14. It was alleged, argued and shown that a company of which Adelakun admitted 

that he was the CEO, namely TOF Energy Corporation, ' TOP, entered into a 'Bank 

Card Merchant Agreement' or 'BCMA' with Worldpay, who had to provide TOF with 

payment processing services under a BCMA. In the papers before me it was alleged 

that between August and September 2010, TOF purportedly made and/or 



represented to Worldpay that it had made sales to customers of more than $46 

million. As a consequence, Worldpay paid $15 million, plus to an account stipulated 

for payment by TOF, being an account held at an American bank, with the unusual 

name of Fifth Third Bank or 'FTB', with account number provided. But, before 

Worldpay had reconciled the sale transactions presented by TOF, it became aware 

of a large number of ' rejected transactions' in the account of TOF. It was allegedly 

shown, in brief , that transactions had been rejected of TOF's alleged customers, 

either as there were no such customers, or the customer accounts had not 

authorised the payments or the transactions were rejected as invalid account 

numbers had been provided. 

15. During subsequent investigations Worldpay ascertained that all the sales 

processed through the TOF accounts were fictitious and that it had fallen victim 

to 'sophisticated internet, currency transfer, fraud. Worldpay located and recovered 

funds that had been transferred to the FTB account in an amount of nearly $3 

million. Further funds were recovered, allegedly through the intervention of the 

Nigerian Economic and Financial Crimes Commission after an order had been 

obtained in the Federal High Court in Lagos, against inter alia, Adelakun. An interim 

hold over accounts in Nigeria, where some misappropriated funds had been 

transferred to, was allegedly obtained. This resulted in some voluntary repayments 

from third parties, resulting in the total unrecovered loss by Worldpay, as a result of 

the fraud committed against it, of about $12.4 million. (According to my calculations, 

at present, the amount constitutes more that R182 million.) 

16. When Worldpay ' followed the money' transferred from the FTB account, it 

established that a substantial portion of fraudulently procured funds had been 

transferred to a company related to TOF into a second account held at FTB and that 

the TOF Group, at the instance of Adelakun, had transferred in excess of $2 million 

in seven payments to an account in South Africa, at First Rand Bank Limited, held 

under the name of the Trust, at a branch of the bank in Sea Point, Cape Town, 

referred to as the primary FNB account. An amount in excess of R 29.7 million, 

emanating from the funds fraudulently misappropriated from Worldpay, was allegedly 

transferred to this FNB account, with number 62366951012, where the balance of 

about RS00,000 remained at the time when the applications were launched. 



17. It also appeared that transfers had been made from the said FNB account to 

Adelakun's personal account at FNB, Sea Point, under account number 6236289306 

and that an amount of R3.3 million, emanating from the misappropriated funds of 

Worldpay, had been transferred to Adelakun's FNB account with a balance of about 

R2.6 million when the applications were launched. 

18. It is alleged that substantial sums of misappropriated funds have now been 

traced in other named bank accounts in foreign jurisdictions , including the USA, 

Nigeria, Sierra Leone and the UAE, to persons related to or linked to Adelakun or 

TOF. Steps have allegedly been taken to freeze the funds in some of the said foreign 

accounts. 

19. As alleged, argued and shown, Adelakun has not explained the payments made 

into the FTB account in the USA and has never suggested a legitimate source for the 

payments, undoubtedly as the funds were misappropriated from Worldpay through 

fictitious sales presented through the payment system of Worldpay. Even during his 

appearances in this court Adelakun has not explained the providence of the funds 

and the movement thereof into, or from his accounts, or accounts connected to him, 

with First Rand or FNB in Cape Town. The evidence demonstrating the fraud and the 

extent thereof is damning, as argued, when regard is had to the contents of bank 

statements provided and the lack of attention to, or meaningful explanation of these 

statements by Adelakun . 

20. . Adelakun 's (and/or the Trust's) opposition proposes that Worldpay is pursuing 

a vendetta against him/them and has fictionalised the claims of fraud against the 

respondents. Instead of focussing on substantiating the allegations of denial, 

Adelakun resorts to an attempt to bolster his case by a series of ill-conceived and 

meritless ' in limine ' objections and points, such as lack of authorisation, lack of 

locus standi , non-joinder claims, applications for leave to appeal, even of interim 

orders, an application to have matters live video recorded in court, etc. Some 

threatened applications, such as applications for security for costs, were merely not 

proceeded with. I am not surprised that Worldpay maintains that Adelakun is 

attempting to obfuscate the real issues, conduct that Adelakun resorted to 

throughout the conduct of these applications in various ways, as noted, disdainful of 

court rules and procedures. 



21. As pointed out by Mantame J in her provisional sequestration ruling on 28 March 

2019 , after hearing argument in the matters, with Adelakun then legally represented, 

Adelakun did not meaningfully or at all address in his papers, and I add, nor in 

argument, whether Worldpay was entitled to the relief it sought. Respondents merely 

denied their involvement in fraud without acceptable substantiation. It appears to be 

their view that the applicant must prove its allegations . I agree with the conclusion 

reached by Mantame J that the applicant had succeeded in showing and proving the 

flow of funds from its accounts into accounts that could be and were accessed by the 

respondents, as represented by the controlling mind, Adelakun . The provisional 

sequestration orders were justifiably and duly granted . Despite the fact that 

argument was finalised and judgment reserved in respect of the applications for final 

sequestration orders, I note, from e-mails sent to my chambers by Adelakun, that he 

is forwarding documentation to me and even to Mantame J, complaining about the 

justice system. 

22. I am satisfied that the terms of the orders granted by Mantame J have been 

complied with, that the requirements for final sequestration orders in terms of the 

provisions of s 12 (1) of the Insolvency Act of 1936, have been complied with and 

that the applicant has shown on a balance of probability that it has a liquidated claim 

against Adelakun or/and the Trust in excess of R 100, 00 (s 12(1)(a) of 

the Insolvency Act). In fact, the claims against the respondents by Worldpay have 

been shown to amount to substantial amounts, comprising millions of Rand. 

23. I was referred to a relevant authority, Premier Western Cape and Others v 

Parker and Mohammed and Others [1999] 1 ALL SA 176 (C) at 182, and the 

judgments referred to therein, where the court rejected an argument that applicant's 

claim could not be regarded as liquidated because the full extent of the theft 

perpetrated against him had not been finally established, as aspect that was 

regarded as of 'no consequence' in the reported judgment relied upon. 

24. It has been shown that Worldpay has suffered significant losses, due to the 

fraudulent conduct of Adelakun, in relation to himself personally and with respect to 

the Trust that he represents. Accordingly, sufficient evidence has been presented 

that applicant has a liquidated claim conferring locus standi upon Worldpay in the 

sequestration applications in terms of the relevant sections of the Insolvency Act, 

(s 12(1)(a)). 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s12
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s12
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http://www.saflii.org/cgi-bin/LawCite?cit=%5b1999%5d%201%20ALL%20SA%20176
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25. It has been shown categorically that the respondents are factually insolvent and 

that they have committed acts of insolvency. Worldpay has demonstrated claims of 

about R33 million against the respondents. The identified assets of Adelakud, frozen 

in an FNB account, is R 2.6 million. The assets of the Trust are worth R 574,428.27, 

also frozen in an FNB account. The Trust is the owner of an immovable property in 

Cape Town valued at approximately R5 million. Neither of the provisional 

sequestration trustees have found further assets, allegedly as Adelakun has adopted 

a belligerent and non-co-operative stance towards their investigations. 

26. It was argued and shown that the activities described with regard to Adelakun's 

and the Trust's accounts, when analysed with the TOF Oil bank statements, that are 

linked to Adelakun, show dispositions of property, which have or would have the 

effect of prejudicing creditors in terms of the provisions of s 8(c) of the Insolvency 

Act, or the removal of property, with the intent to prejudice creditors, notably 

Worldpay, or to prefer creditors over Worldpay, as contemplated by the provisions 

of s 8(d) of the Act. It is on this basis that Worldpay argues that it has satisfied the 

court, on a balance of probability, that the respondents are insolvent or have 

committed acts of insolvency. 

27. In any event, in this matter, as argued, there does not appear to be a bona 

fide or genuine dispute of fact on relevant issues. The issues raised by Adelakun in 

his answering affidavits in respect of both sequestration applications demonstrate 

that there is no defence to the proceedings and that the purported grounds of 

defence, that he raises, are unreasonable, improbable and in bad faith, such as the 

unsubstantiated allegation that Worldpay has fabricated its claims and is abusing 

court process. 

1. Final sequestration orders are granted in cases 3484/19 and 3485/19. 

2. The costs of the sequestrations, including reserved costs in respect of any 

extensions of return days or postponements, save where orders in this regard have 

already been made, will be costs in the sequestrations.  

 

Naidoo and others v Michau N.O. and others CASE NO: 269/2019P, KZN PMB 
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Business rescue- s 153(1)(b)(i)(bb) of the Companies Act 71 of 2008 (‘the Act’) 

setting aside the result of the vote by the creditors and other holders of voting 

interests who on 14 January 2019 voted against the adoption of the business rescue 

plan 

In the main application, under case number 269/2019P, Sugan Krishna Naidoo (the 

applicant), seeks an order in terms of s 153(1)(b)(i)(bb) of the Companies Act 71 of 

2008 (‘the Act’) setting aside the result of the vote by the creditors and other holders 

of voting interests who on 14 January 2019 voted against the adoption of the business 

rescue plan in respect of the SKN Group (Pty) Ltd t/aTitan Transport (the third 

respondent), in accordance with the provisions of Chapter 6 of the Act on the grounds 

that it was inappropriate. The non-adoption of the business rescue plan resulted in its 

rejection. The applicant also seeks an order that the rejected business rescue plan be 

adopted. In amplification of its application, the applicant states that the non-adoption 

of the business rescue plan was inappropriate in that it was exercised in a manner that 

was oppressive or unfairly prejudicial to or it disregarded the interests of the applicant 

as contemplated in s 163(1) read with s 163(2) of the Act.  

 

[2] The respondents’ contention is that the business rescue plan was not approved 

on a preliminary basis as contemplated in s 152(2)(a) of the Act in that it was not 

supported by the holders of more than seventy-five (75) per cent of the creditors’ voting 

interests that were voted. The respondents do not only oppose the main application 

but they also seek an order in terms of s 141(2)(a)(ii) of the Act that the business 

rescue proceedings of the first respondent, under case number 3519/2019, be 

discontinued and that the respondent company be placed into liquidation. The 

applicants’ application in this case is based on the conclusion there is no reasonable 

prospect of the respondent company being rescued as contemplated in s 128(1)(b) of 

the Act. According to the applicants, since the respondent company is hopelessly 

insolvent, liquidation will be more advantageous to creditors and shareholders as 

opposed to business rescue proceedings. The applicants, in their capacities as the 

duly appointed business rescue practitioners of the respondent company, reached 

such a conclusion after the financers of the respondent company had repossessed 

most of the respondent company’s trucks and trailers, which were subject to instalment 

agreements in financers’ favour, due to non-payment of the instalments. These trucks 

and trailers were the respondent company’s tools of trade in carrying out its business. 



Since the two matters, under case number 269/2019P and 3519/2019P respectively, 

are closely interrelated, it has been agreed between the parties that they should be 

heard together.  

 

 [8] On 20 November 2016 the SKN Group was placed under provisional liquidation 

at the instance of Samuels Oil (Pty) Ltd in terms of the order issued by the Durban 

High Court under case number 1983/2016D. Subsequently to the granting of the 

provisional liquidation order, Jeminah Moola, an employee of the SKN Group, 

instituted business rescue proceedings before the Pietermaritzburg High Court under 

case number 8743/2017P. Samuels Oil (Pty) Ltd sought and obtained leave to 

intervene in the proceedings. The court in terms of s 131(4)(a) of the Act placed the 

SKN Group under supervision and commencing business rescue proceedings on 28 

September 2017. In pursuance of this order, the CIPC, acting in accordance with s 

131(5) read with s 138 of the Act, appointed the first and second respondents as the 

business rescue practitioners in respect of the SKN Group.   

 

[9] Following upon their appointment, the practitioners, in consultation with Naidoo 

in his capacity as the sole director and shareholder of the SKN Group prepared a 

business rescue plan in terms of s 150(1) of the Act. Such plan was published in terms 

of s 151(5) of the Act on 28 December 2018. 

 

[10] On 14 January 2019, the practitioners convened a meeting to propose, consider 

and vote on the business rescue plan. At such meeting, 16 creditors attended. The 

creditors voted against the adoption of the business rescue plan, and the votes totalled 

74. This represented 63 per cent of the voting interests, and due to their vote the 

business rescue plan could not be approved on a preliminary basis in terms of s 

152(3)(a) of the Act (which requires seventy-five (75) percent of creditors’ voting 

interests that had voted, to approve the business rescue plan). 

 

 [17] Absa, Route Quest Management, Route Quest and Biotrace were represented 

by proxies at the meeting and that is common cause. Naidoo avers that prior to the 

meeting of 14 January 2019; such creditors had already given instruction to proxies to 

vote against the adoption of the plan. This, according to Naidoo, shows that they did 

not intend to meaningfully participate in the meeting. They had already made up their 



minds to vote against the adoption of the business rescue plan prior to the plan being 

properly tabled, discussed and ventilated at the meeting, including any amendments 

that could have been included to cater for any substantive reason offered by them not 

to accept the plan in this current form. The instruction to proxies to also vote against 

any amendments indicates that such proxies participated at the creditors’ meeting in 

bad faith.  

 

[18] It is Naidoo’s submission that the decision to vote against the adoption of the 

business rescue plan was exercised without a proper application of the minds of the 

creditors, as the decision had already been made prematurely and without 

appreciating the purpose and object of the creditors’ meeting. Naidoo contends that 

the objection by Scania was inappropriate as it was based on an ulterior motive on the 

grounds that the SKN Group had a costs order against Scania, and which Scania was 

avoiding to pay. Further, the SKN Group had a pending claim for damages against 

Scania, and to which Scania did not have bona fide defence. 

 

The business rescue proceedings in respect of the SKN Group (Pty) (Ltd) (the first 

respondent) be and are hereby terminated in terms of the provisions of s 141(2)(a)(ii) 

of the Companies Act 71 of 2008; 

The first respondent be and is hereby placed under final liquidation in the hands of the 

Master of the KwaZulu-Natal High Court, Pietermaritzburg. 

 

Odendaal v Nomoredebt Trust and others Gueteng Division Pretoria,  

Case 63675/2018 12 December 2018 

Sequestration of a trust-where a trust is sequestrated, the debtor in the usual sense 

of the word is the trust, duly represented by the trustee(s) who ought to be cited in 

his/her/their capacity(ies) as such 

 

1. This is an application for the sequestration of the Nomoredebt Trust ‘the Trust’) 

who is cited as the First Respondent. The Second and Third Respondents are 

the Trustees of the Trust. The Applicant does not seek relief against the 

Second and Third Respondents and she joined them as Respondents for the 

sole purpose of notifying them of the application.  

 



2. On 18 October 2018, the Applicant obtained a provisional sequestration order 

against the Trust and the Applicant now seeks confirmation of that order. The 

application is unopposed.  

 

3. The crisp question that arises in this matter is whether a sequestration order 

may be granted against a trust under circumstances where the sequestration 

order is not sought against the trustees in their capacities as such rather 

against the Nomordebt Trust which is the registered name of the Trust. 

4. In the present application, the Applicant does not seek the sequestration of 

the trustees in their capacities as such. What is sought, is a sequestration 

order against the Nomoredebt Trust which is the name given to the Trust. In 

BOE Bank Ltd (formerly NBS Boland Bank Ltd) v Trustees, Knox Property 

Trust [1999] 1 All SA 425 (D), McCall J stated as follows (at 434h – i): 

 

'However, whatever its true legal nature may be, both our common law 

and our legislation have recognised the existence of an arrangement 

whereby assets and liabilities are vested in a trustee or in trustees. This 

arrangement is, in everyday parlance referred to as a trust and individual 

trusts are often given a name in the deed conferring the trust property, 

and the powers to administer it, on the trustee or trustees.' 

 

5. In BOE Bank the court had to determine whether the principal debtor, for which 

a defendant had bound himself as surety, was sufficiently identified when 

referred to as a trust. That question was answered in the affirmative as follows 

(at 436f – g): 

 

'It may well be that it would have been more correct to describe the 

principal debtor as the named Trustees, in their capacity as Trustees of 

the Trust or as the Trustees for the time being of the Trust. Certainly, as 

appears from Rosner's case . . . where there is litigation against a trust, 

the trustees in their representative capacity and not the trust, as such 

ought to be cited. That however, is not the end of the matter because it 

is clear that . . . the identity of the creditor, the surety and the principal 



debtor must be capable of ascertainment by reference to the provisions 

of the Deed of Trust, extrinsic evidence . . . .'  

 

6. BOE Bank was expressly approved by the Supreme Court of Appeal in 

Standard Bank of South Africa Ltd v Swanepoel NO 2015 (5) SA 77 (SCA).  

 

7.  The reference to Rosner’s case in BOE Bank, is a reference to Rossner v Lydia 

Swanepoel Trust 1998 (2) SA 127 (W). In that matter, Goldstein J (with whom 

Malan J agreed), referred to Mariola and Others v Kaye-Eddie NO and 

Others 1995 (2) SA 728 (W) at 731C—F where the following was stated:  

 

`a trust is not a legal persona but a legal institution, sui generis. The 

assets and liabilities of a trust vest in the trustee or trustees. The trustee 

is the owner of the trust property for purposes of administration of the 

trust, but qua trustee he has no  beneficial interest therein. . . . Unless 

one of the trustees is authorised by the remaining trustee or trustees, all 

the trustees must be joined in suing and all must be joined when action 

is instituted against a trust. . . . In legal proceedings trustees must act 

nomine officii and cannot act in their private capacities.' 

 

 

8. In my view, the above also apply in the case of the sequestration of a trust. 

Where a trust is sequestrated, the debtor in the usual sense of the word is the 

trust, duly represented by the trustee(s) who ought to be cited in his/her/their 

capacity(ies) as such (also see Gross and Others v Pentz 1996 (4) SA 617 (A) 

at 625F-G). 

 

9. In the Rosner-case, the Court held that the citation of a trust which is not a 

persona, may be amended to reflect the trustee. In the present matter, the 

Applicant did not seek to correct the wrong citation of the Trust. Had she done 

so, the outcome of this application might very well have been been successful.  

 



10. Applicant is not entitled to final relief as a result. The provisional order is 

discharged. No order is made as to costs. 

 

Furniture Bargaining Council v AXZS Industries (Pty) Ltd trading as Don Elly 
Enterprises [2020] 1 All SA 391 (GJ) 

Compulsory winding up application – Impact of voluntary winding up application – 
Court satisfied that company was commercially insolvent and unable to pay its debts, 
and had opposed the compulsory winding-up application for the purpose of delay – 
Voluntary winding up application ruled to have no impact on the compulsory winding-
up application. 

A unique point of law raised in this matter related to the impact of a shareholders 
resolution to commence voluntary winding-up on a pending compulsory winding-up 
application. 

The applicant was a bargaining council for the furniture manufacturing industry 
established in terms of section 27 of the Labour Relations Act 66 of 1995. The 
respondent’s business was regulated by the applicant and was within the applicant’s 
area of jurisdiction. For a number of accounting periods, the respondent had deducted 
money from its employees’ salaries, but had failed to pay over such money to the 
applicant as it was obliged to do under the main collective bargaining agreement. That 
led to an arbitration award where the respondent agreed to pay the money due to the 
applicant. It failed to comply with that undertaking and the applicant successfully 
applied to the Labour Court to have the arbitration award made an order of court. No 
portion of the indebtedness was then paid by the respondent to the applicant since the 
order was taken. 

As a result, the applicant caused a writ of execution to be issued against the 
respondent’s movable property, but a nulla bona return was received. The winding up 
of the respondent was then sought. 

Held – By operation of section 345(1)(b) of the Companies Act 61 of 1973, the 
respondent had to be deemed unable to pay his debts. The Court was satisfied that 
the respondent was commercially insolvent and had simply opposed the winding-up 
application for the purpose of delay. A final winding-up order was granted. The attempt 
to commence a voluntary winding-up order was intended to frustrate the granting of a 
final winding-up order. The voluntary winding up application had no impact on the 
compulsory winding-up application. 

Van der Merwe NO and others v Moodliar NO and another and related matters 
[2020] 1 All SA 558 (WCC) 

 Company law – Liquidation of company – Application for reconsideration of order 
extending liquidators’ powers – Where order extending powers of liquidators was 
followed by a series of acts by the liquidators which could not be easily undone, court 
refusing reconsideration application. 

Corporate and Commercial – Company law – Liquidation of company – Application for 
removal of liquidators – No entitlement to relief where no basis was established and 



where removal application was brought at an advanced stage of the liquidation 
process. 

Corporate and Commercial – Company law – Liquidation of company – Application for 
re-opening of the first liquidation and distribution account – Where basis for application 
was vaguely pleaded, court refusing application with a punitive costs order. 

In September 2014, the Standard Bank of South Africa Ltd (the “bank”) obtained an 
order for the provisional winding-up of Zonnekus Mansion (Pty) Ltd (the “company”) 
on the basis that it was unable to pay its debts. The bank was a secured creditor of 
the company. The provisional order was confirmed and a final order for the winding-
up of the company was granted and final liquidators were appointed. 

Various business rescue applications were then brought, having the effect of 
suspending the liquidation proceedings. 

Three applications were subsequently brought, and were before the Court. The first 
was for the removal of the liquidators; the second was for the re-opening of the first 
liquidation and distribution account and the institution of an enquiry into the conduct of 
the liquidators; and the third was for reconsideration of an order granted more than 4 
years earlier extending the powers of the liquidators under section 386(5) of the 
Companies Act 61 of 1973. 

Held – The order extending the powers of the liquidators was followed by a series of 
acts by the liquidators, which could not now be easily undone. The Court was of the 
view, not only that no basis for reconsideration had been established, but that the 
application was an abuse of process on the part of those interests. The application 
was dismissed with a punitive costs order. 

The application for the re-opening of the first liquidation and distribution account and 
the institution of an enquiry into the conduct of the liquidators was based on allegations 
of fraud and theft, which were vaguely pleaded. The Court was unimpressed with the 
allegations levelled against the liquidators and refused the relief, again with a punitive 
costs order. 

Various grounds were set out in support of the application for removal of the 
liquidators. However, the Court found that no basis whatsoever had been established 
for the removal of the liquidators. The removal application was also brought at an 
advanced stage of the liquidation and it would not be in the interests of the general 
body of creditors (none of whom had lodged any complaints about the liquidators’ 
conduct) to order a removal and reappointment of new liquidators at this stage. The 
application was dismissed. 

 
 

Wessels N.O and others v Master of the High Court, Pretoria and others 
[2019] JOL 44894 (GP) 

Liquidators– Appointment of additional liquidator – Powers of Master of High Court 

The first and second applicants were the trustees of a family trust which held a 50% 
interest in a liquidated company (“BPO”). The third applicant was the company 
director. He was dissatisfied with the delay by the liquidators in issuing the liquidation 
and distribution account. Five years had passed since the company was placed in 
liquidation. On 8 September 2017, the first respondent (the Master) informed the 



applicant of his decision to appoint an additional liquidator. Despite that decision, the 
Master then appointed instead, an investigator to examine the liquidators’ books. After 
several irregularities were identified, a query sheet was sent to the liquidators. The 
liquidators failed to answer the queries. 

In the present application, the applicant sought to compel the Master to implement the 
decision to appoint an additional liquidator and to make a ruling on the applicant’s 
request to convene an enquiry in terms of section 381(2) of the Companies Act 61 
of 1973. According to the applicant, once the Master made a decision to appoint an 
additional liquidator, he became functus officio, and could not make any further 
decisions. 

Held that the above contention was incorrect. As long as the Master’s decision to 
appoint an additional liquidator had not yet been implemented, he was not functus 
officio and could change his mind. The court was also not convinced that the Master’s 
decision to appoint an investigator instead of an additional liquidator was wrong. 

The application was dismissed with costs. 
 

Jordaan v Jordaan [2020] JOL 46613 (FS) 

Voluntary surrender – Court’s discretion 

In terms of the Insolvency Act 24 of 1936, the voluntary surrender of the applicant’s 
estate was sought. 

Held that section 6(1) of the Act provides that, if the court is satisfied, “That the estate 
of the debtor in question is insolvent, that he owns realizable property of a sufficient 
value to defray all costs of the sequestration which will in terms of this Act be payable 
out of the free residue of his estate, and that it will be to the advantage of creditors of 
the debtor if his estate is sequestrated, it may accept the surrender of the debtor’s 
estate and make an order sequestrating that estate.” 

The court is vested with a discretion to either accept or reject the surrender of the 
estate, even if the court is satisfied on all the points mentioned above. That discretion 
must be exercised judicially. 

In the present case, to accede to the applicant’s request would have detrimental 
consequences for the respondent. A better option would be for the applicant to pursue 
his debt counselling and/or restructuring process to finality in order to pay his creditors. 

The application was refused. 
 
Gupta v Knoop N.O and others [2020] JOL 46653 (GP) 
Business rescue-removal of business rescue practitioners-removal and new 
appointment –time limits set  
 
Business rescue-business rescue practitioner-must be impartial-cannot sell assets 
and prolong rescue-must put plan in place 
 
Affidavits-dates on which signed 
 



Applicants applied to have respondents removed , the respondents challenged the 
authority of the applicant's attorneys to act on behalf of the applicant in terms of Rule 
7 of the Uniform Rules of Court, the respondents challenged the locus standi of the 
applicant to bring the application and also challenged the validity of the confirmatory 
affidavit filed by the applicant. The respondents have in turn filed an application for 
security of costs against the applicant. 
 
In August 2019, a judicial management meeting was held with the parties' legal 
representatives to discuss and give directions regarding the hearing of the 
interlocutory applications, the main application, the filing of further affidavits and 
heads of argument. Numerous letters were exchanged between the parties and the 
office of the Deputy Judge President. For the sake of expediency, the parties had to 
be forewarned that their issues should not be ventilated by correspondence. A 
directive was in turn issued stating that the interlocutory application in respect of the 
issue of security for costs would be heard before the main application. The other 
issues raised would then be argued when the main application on the merits was 
heard. 
 
The challenge brought by the respondents that the applicant lacked standing 
was ultimately resolved as it was established that the applicant, as a 25% 
shareholder in the both companies in question, could be regarded  
contemplated in terms of as an "affected person" as section 128(1)(a)(i) of the Act 
and thus possessed the requisite standing to bring the application. 
 
In the answering affidavit, the respondents disputed the validity of the 
confirmatory affidavit filed by the applicant. The respondents contended that given 
that there was a discrepancy between the date on which the applicant signed the 
affidavit (28 November 2019) and the date on which the affidavit was subsequently 
commissioned by the commissioner of oaths (29 November 2019), the validity of the 
affidavit had to be questioned. 
 
When disputes arise regarding the validity of an affidavit, regard must be had 
to the general requirements for affidavits as contained in the provisions of the 
Regulations Governing the Administering of an Oath or Affirmation, GN R1258, GG 
3619, 21 July 1972 (the regulations) promulgated in terms of section 1 0 of the 
Justices of the Peace and Commissioners of Oaths Act.4 In terms of regulation 4, 
the following is required when a deponent attests to an affidavit: 
 
Having regard to the regulations, no direct mention is made regarding the 
import of having the date on which the deponent affixes their signature on the 
affidavit and the date on which the affidavit is commissioned by the commissioner of 
oaths be the same. Having further regard to the regulations, it seems that an 
important requirement regarding the validity of an affidavit is rather that it be signed 
by the deponent in the presence of the commissioner of oaths as stipulated in terms 
of regulation 3(1 ). Considering the facts of this matter, no evidence was presented 
by the respondents to substantiate the allegation that the applicant may have signed 
the affidavit in the absence of the commissioner or that the affidavit was in fact not 
signed by the applicant at all. The only argument put forward by the respondents 
was that because the dates on the affidavit were different, the affidavit must be 
defective. 



 
However, the difference in dates provided in the affidavit could be as a result of a 
number of factors such as the applicant having signed the affidavit in the presence of 
the commissioner and inadvertently signing the incorrect date. 
 
The Court therefore finds that both the instruction mandate and confirmatory affidavit 
are admissible. 
 
Averments made: the conduct of the first and second respondents in respect of the 
companies has not been in good faith; the conduct of the first and second 
respondents amounts to a failure to perform the duties of a business rescue 
practitioner as contemplated innterms of section 139(2)(a) of the Act; the conduct of 
the first and second respondents amounts to a failure to exercise the proper degree 
of care in the performance of a business rescue practitioner's functions as 
contemplated in terms of section 138(2)(b) of the Act.  
 
 
What is vital is for this Court to therefore determine whether the BRPs in casu 
executed their duties in accordance with the standard set not only by the Act but by 
the courts as judicial officers or whether the applicant has successfully made out a 
case demonstrating that the BRPs acted in a manner short of the required standard 
in terms of the Act. 
 
As an officer of the court, it is an uncompromising requirement that a BRP 
executes his/her duties in good faith bearing in mind that the benefit of earning fees 
should never outweigh the duty to act in good faith. Good faith implies that the BRP 
is obligated to execute his/her duties with the utmost trust, confidence and loyalty to 
the benefit of all stakeholders in the business rescue process. 
 
By virtue of their role, BRPs are therefore held at a higher professional and ethical 
standard. Second Respondent in his capacity as a senior business rescue 
practitioner of First Respondent is an officer of the Court in terms of section 
140(3)(a} of the Companies Act, besides the fact that he is a duly admitted attorney 
and as such also an officer of the Court. The business rescue practitioner is required 
to be objective and impartial in his conduct. The obligation with which the business 
rescue practitioner is burdened applies even though an Applicant intends proceeding 
with an application to have such business rescue practitioner removed In terms of 
section 139(1) or (2) of the Companies Act. 
In addition, the practitioner was expected to act objectively and impartially in the 
conduct of the business rescue proceedings.  
 
Having regard to the above, we find the BRPs' conduct in casu to be at odds 
with the requirements as set out in the Act. As judicial officers, the first and second 
respondents failed to execute their duties with the highest level of good faith, 
objectivity and impartiality on several fronts, the sale of the assets of the companies 
being the first. The sale of the companies' assets seemed to be a frequent feature in 
the argument raised by the first and second respondents in response to the question 
regarding the execution of their duties. The first and second respondents argued that 
in the execution of their duties, they had overseen the sale of numerous properties 
belonging to the companies. However, we find this argument to be untenable. It 



cannot be that the first and second respondents can unabatedly continue to sell off 
the assets of the respective companies and earn fees and commissions without 
having a plan regarding how the respective businesses are going to operate moving 
forward once the creditors have been paid. Business rescue proceedings are not 
intended to continue indefinitely.  
 
We therefore find the first and second respondents continual earning of fees 
and commissions despite their failure to timeously conclude the business rescue 
proceedings in respect of both companies to be wholly at odds with their mandate in 
terms of the Act. 
 
Moreover, other than stating that the companies were rescuable, the first and 
second respondents have failed to make out a cogent case to support their opinion 
that reasonable prospects of rescue exist.What is more, in terms of the Business 
Rescue Plans for both companies, the first and second respondents have failed to 
deal with how they would manage to secure a bank account with a licensed bank in 
order for the companies to continue with their business given the fact that both 
companies have been un-banked. 
 
[30] The first and second respondents' lack of good faith in conducting the affairs of 
the companies is again demonstrated in their contention that there exists an element 
of criminal unlawfulness in the manner in which the board and shareholders have 
conducted the affairs of the companies. As judicial officers, the first and second 
respondents bore the onus of reporting such suspicions to the relevant authorities. 
 
Their failure to do so, in this Court's view, is dispositive. Not only does this mean that 
the first and second respondents' investigation into the affairs of the companies has 
been tainted as a result of their potential failure to be forthcoming regarding any 
dubious activities on the part of the board and shareholders, the first and second 
respondents' failure to report its findings to the relevant authorities in tum also taints 
their impartiality as officers of the court. Given the nature of the office of a BRP and 
that the ability to execute one's duties as a BRP requires a high level of impartiality 
and independence, 23 the conduct of the first and second respondents in failing to 
report such findings is critical and speaks to whether the respondents are indeed fit 
and proper to execute the duties of a BRP. 
 
[35] Once an order removing a BRP has been granted in terms of section 139(2). 
section 139(3) provides that either the company or creditor who nominated the BRP 
must appoint a new practitioner. Section 139(3) however does not provide a time 
limit within which a new BRP should be appointed. There therefore seems to be a 
lacuna within the section in this regard. 
 
[36] The only section that provides for a time limit within which a BRP should be 
appointed is section 129(3)(b) of the Act. In terms of section 129(3)(b), a BRP must 
be appointed by the company within five business days after the company has 
adopted and filed a resolution to commence business rescue proceedings. 
Importantly, should the company fail to comply with the strict provisions of section 
129(3), the resolution placing the company under business rescue lapses and is a 
nullity in terms of section 129(5). 
 



Using section 129(3)(b) as a guide and in an effort to ensure legal certainty, this 
Court recommends that an order instructing the respective companies to appoint 
new BRPs be effected with the consequent of such a failure being the termination of 
the business rescue proceedings. This Court in turn recommends that the respective 
companies be given 10 business days within which to effect such appointments. 
 
[39] In the result the following order is made: 
39.1 The first and second respondents are removed as business rescue 
practitioners of lslandsite Investments One Hundred and Eighty (Ply) Ltd 
and Confident Concept (Pty) Ltd in terms of section 139(2) of the 
Companies Act 71 of 2008. 
39.2 The respective companies, lslandsite Investments One Hundred and 
Eighty (Pty) ltd and Confident Concept (Ply) Ltd, are ordered to appoint 
suitable business rescue practitioners within 1 0 (ten) business days of the 
order of this Court in terms of section 139(3) of the Companies Act 71 of 
2008. 
39.3 In the event that the respective companies, lslandsite Investments One 
Hundred and Eighty (Pty) Ltd and Confident Concept (Ply) Ltd, fail to 
appoint suitable business rescue practitioners within 10 (ten} business 
days of the order of this Court as per 39.2 above. the business rescue 
proceedings will be deemed to have terminated ex /ege. 
39.4 The applicant's attorneys of record are ordered to deliver a copy of the 
judgment and order of this Court to the fifth respondent. 
39.5 The applicant's attorneys of record are ordered to deliver a copy of the 
judgment and order of this Court to the affected parties as listed in the 
Business Rescue Plan prepared for lslandsite Investments One Hundred 
and Eighty (Pty) Ltd and Confident Concept (Pty) Ltd respectively. 
39.6 No order as to costs is made. 
 
 
Jansen and another v Royal Pie Company (Pty) Ltd[2020] JOL 46650 (GP) 
 
Application – commercial insolvency-The test is therefore not whether the company's 
liabilities exceed its assets, for a company can be at the same time commercially 
insolvent and factually solvent, even wealthy. The primary question is whether the 
company has liquid assets or readily realisable assets available to meet its 
liabilities as they fall due 
 
This is another urgent application which was set down for hearing one 
week before Christmas. I therefore do not intend to give a lengthy judgment, but 
to deal only with the main issue, i.e. whether the respondent is commercially 
insolvent. 
[2] The applicants apply for leave to bring a derivative application for the 
provisional winding-up of the respondent, allematively they pray for an order for 
the provisional winding-up of the respondent on the basis that the respondent is 
commercially insolvent. 
 
Both the applicants are shareholders and were, at the time when the application was 
issued, also executive directors of the respondent. 
 



They have, subsequent to the bringing of this application, been suspended as 
directors of the respondent. The respondent carries on business as a 
manufacturer of meat pies and has fourteen outlets in the Gauteng Province. 
 
[3) The application is opposed by the respondent. The answering affidavit 
has been deposed to by another director and shareholder of the respondent, a 
certain Gert Strydom . Another shareholder of the respondent is VEA 
Group Holdings {Pty) Ltd (VEA). It is not in dispute that VEA has to date 
invested over R7 million in the respondent. The business relationship between 
the applicants on the one hand and the other shareholders on the other hand has 
deteriorated to such an extent that these parties no longer can cooperate in the 
same business. 
 
(4] The applicants contend that the respondent is commercially insolvent. 
In addition thereto they allege that money is being stolen from the respondent on a 
continuous basis. Money due to the respondent is also being redirected into third 
party accounts as a result whereof, so it is alleged, the respondent is trading 
under insolvent circumstances. 
 
(5] These allegations are denied by Strydom. According to him it was 
agreed that the applicants would hand over the business by the end of October 
2019 and that, until such time as the handover was complete, the applicants 
would continue with their duties for the respondent. He further explains that a 
turnaround strategy for the respondent was agreed upon. This includes a six 
month business plan in terms whereof they intend restructuring the business of the 
respondent. ln terms of this plan the cash held by the various stores would be 
deposited directly into the respondent's various suppliers bank accounts. This, 
according to the explanation, was to ensure that the respondent's suppliers were 
paid and that the business of the respondent could continue. 
 
[6] It is further explained by Strydom that the respondent is able to pay its 
debts as and when they fall due. In this regard it is financially supported by VEA 
who has agreed to assist the respondent financially. It is also conceded by him 
"that the respondent has been operating at a loss,.. According to him this does not 
mean that the respondent is insolvent or that it is unable to pay its debts as and 
when they fall due. In this regard he points out that "VEA Group Holdings has, to 
date, invested over R7 million in the respondent and is eager to see a return on its 
investment". 
 
[7] However. Strydom also points out that this application has resulted "in 
the loan to the respondent being called up, and which entitles VEA Group 
Holdings to purchase the applicants' shares in the respondent,,. According to him 
the respondent had defaulted on its loan obligations to VEA on a number of 
occasions in the past. He then explains the claim for repayment as follows: 
"Mr Ne/ of VEA Group Holdings confirms that VEA Group Holdings 
intends providing such notice to all the companies and hereby gives 
notice to the respondent in tenns of this affidavit that VEA Group 
Holdings immediately claims payment of the outstanding balance of the 
loan amount (as defined in the share sale agreement)." 
14 



{8] The shares sale agreement makes provision for accelerated payment in 
clause 10 thereof. It provides, inter alia, that if any Court application is brought to 
place either of the companies in liquidation, the purchaser (VEA) shall be entitled 
to claim immediate payment of the outstanding balance of the loan amount plus 
interest. There is no indication in the answering affidavit that the respondent is 
financially capable of repaying the loan amount of approximately R7 million. As a 
matter of fact, it appears that on 17 December 2019 the respondent's overdraft 
account with First National Bank showed a debit balance of R 1 202 428.54. That 
is the position after VEA had advanced another amount of RBOO 000.00 to the 
respondent. 
DISCUSSION 
 
[9] In terms of section 346(1)(c) of the Companies Act 61 of 1973 the 
applicants have locus standi to bring this application for the winding-up of the 
respondent, in that an application to the Court for the winding-up of a company 
may be made by one or more of its members. In terms of section 344(f) of the 
Act, a company may be wound up if it is unable to pay its debts as and when they 
fall due, i.e. that it is commercially insolvent. 
 
In Murray and Others NNO v African Global Holdings (Pty} Ltd and 
Others (306/2019) [2019) ZASCA 152 Wallis JA, with reference to LAWSA, 
clarified the term "commercial insolvency" by stating that: 
 
A company is unable to pay its debts when it is unable to meet current 
demands on it, or its day-to-day-liabilities in the ordinary course of 
business, in other words, when it is 'commercially insolvent'. The test is 
therefore not whether the company's liabilities exceed its assets, for a 
company can be at the same time commercially insolvent and factually 
solvent, even wealthy. The primary question is whether the company 
has liquid assets or readily realisable assets available to meet its 
liabilities as they fall due, and to be met in the ordinary course of 
business and thereafter whether the company will be in a position to 
carry on normal trading, in other words whether the company can meet 
the demands on it and remain buoyant." 
 
[11} In this matter it is common cause that VEA has decided to can up the 
loan that the respondent has with it and to claim immediate payment from the 
respondent of over R7 million. It is significant to take into account that there is no 
explanation, by either Strydom or VEA, that the respondent is financially capable 
to make immediate repayment of the loan as claimed. 
 
[ 12) Counsel for the applicants has pointed out that the calling up of the 
loan differentiates VEA1s financial support from that of a bank allowing an 
overdraft facility. It cannot be a benefactor - ensuring the commercial solvency of 
the respondent - and at the same time acts as a creditor of the respondent by 
claiming immediate payment of an amount in excess of R7 million. I agree with 
this submission. These are clearly contradictory and mutually exclusive 
suggestions made on behalf of the respondent. The absence of any explanation 
that the respondent would be able to comply with this demand. justifies the 
inference that it is unable to pay its debts as they fall due. 



 
[13} This inference is further strengthened by Strydom's explanation that the 
respondent had defaulted on its loan obligations to VEA on a number of occasions  
in the past and with VEA Group Holdings' financial backing, the respondent is able 
to pay its debts. As pointed out above, VEA cannot act as friend and foe at the 
same time. No doubt, the financial support by VEA has now been terminated and 
replaced by a firm demand for immediate payment of approximately R7 million, 
without any indication that the respondent will be able to perform. Taking into 
account all these considerations, I have no doubt that the respondent, on its own 
account, is commercially insolvent. 
 
There appears to be various creditors of the respondent who may have 
an interest in these proceedings. I have therefore decided to grant a provisional 
winding-up order. 
 
 
 

Allner v Werner (2584/2018) [2020] ZAECGHC 12 (25 February 2020) 

Partnership-universal partnership-cohabitation-dissolving  of universal partnership-
liquidator appointed  

 

The plaintiff seeks an order declaring that she and the defendant concluded an 
agreement of partnership, namely societas omnium bonorum, upon equal shares. 
The partnership allegedly commenced after May 1996 and, but for a short break, 
endured for a period of 22 years. She also sues for the dissolution of the partnership 
and for its liquidation. 

The plaintiff alleges that the universal partnership emanated from the parties’ 
cohabitation and conduct, thus relying on the existence of a tacit agreement, while 
the defendant asserts that their relationship was merely one of cohabitation as 
lovers. 

 A second claim, based on an oral agreement between the parties in terms of which 
the defendant would pay the plaintiff the sum of R20 000 for a period of 5 months 
after the termination of their relationship, was previously finalized when the plaintiff 
successfully applied for summary judgment. 

The pleadings 

[4]          Both parties have pleaded extensive factual bases in support of their 
respective claims. 

 [8]          In his plea the defendant denied that the parties commenced cohabitation 
during 1996; that their common intention was to establish a universal partnership; 
and that he had ever conducted himself on that understanding. 

[9]          He admitted that he lived with the plaintiff during the time he was employed 
at Aliwal North. When he was transferred to Kei Mouth he lived in East London and 
visited the defendant occasionally. Their relationship terminated when the plaintiff 
formed intimate relationships with other men. He also subsequently entered into a 



relationship with another woman, namely one Suzanne Peter. They resumed their 
relationship during 2005 and he had visited her at her home in East London 
occasionally. 

The law 

[17]       Before I proceed to summarise the evidence adduced in the matter it would 
perhaps be helpful first to provide a summary of the applicable legal principles. 

[18]       In our law cohabitation does not have special legal consequences. Generally 
the proprietary consequences and rights flowing from a marriage are not available to 
unmarried couples, regardless of the length of their cohabitation. 

[19]       However, if a cohabitee can establish that the parties were not only living 
together as husband and wife but that they were partners; he or she can invoke that 
remedy. 

[20]     The party seeking to invoke this private law remedy must prove that: 

(a)      each of the parties brought something into the partnership, or bound 
themselves to bring something into it, whether it be money or labour skills; 

(b)      the business had been carried on for the joint benefit of both parties; 

(c)       the object was to make a profit; and 

(d)      the partnership contract was legitimate. 

( Isaacs v Isaacs 1949 (1) 952 (C); Butters v Mncora 2012 (4) SA (1) (SCA)) 

[21]       A universal partnership does not require express agreement but, like any 
other contract, can come into existence by way of tacit agreement. 

[22]       The contributions by the parties do not necessarily have to be confined to 
the profit making entity. In Butters (supra), at para.19, the court held that: “…on the 
premise that the partnership enterprise between them could notionally include both 
the commercial undertaking and the non-profit making part of their family life, for 
which the plaintiff took responsibility, her contribution to that notional partnership 
enterprise can hardly be denied.” 

[23]       Our law recognizes two types of universal partnerships namely societas 
universorum bonorum, where parties agree that all their possessions (present and 
future) will be considered assets of the partnership and societas universorum quae 
ex quaestu veniunt, where parties agree that all they may acquire during the 
continuation of the partnership from every kind of commercial undertaking shall be 
taken to the partnership property. (Sepheri v Scanlan 2008 (1) SA 322 (c) at 338 A-
C). The plaintiff’s case is based on the societas universorum bonorum. 

[24]    In order to established the existence of a tacit contract the plaintiff must 
establish that: 

(a)  the defendant was fully aware of the circumstances connected to the 
transaction; 

(b)  the act relied upon was unequivocal; and 

(c)  the tacit contract does not extend beyond what the parties contemplated. 

(Christie’s Law of Contract in South Africa, 7th Edition page 102).     

http://www.saflii.org/cgi-bin/LawCite?cit=2008%20%281%29%20SA%20322


[25]       A tacit contract will be interpreted strictly and not extensively, since a 
contract must be interpreted in favour of the person on whom it is sought to place an 
obligation. 

[26]       A court will find the existence of a tacit contract where by a process of 
inference it concludes that the most plausible conclusion from all the relevant proved 
facts and circumstances is that a contract came into existence. (Joel Melamed v 
Hurwitz v Cleveland Estates (Pty) Ltd [1984] ZASCA 4; 1984 (3) SA 155 (A) at 165-
B: See also Butters (supra), at para. 18). 

[27]       These are then the legal principles which must underpin analysis of the 
evidence adduced on behalf of the parties. 

The evidence on behalf of the plaintiff 

[28]       The plaintiff is 47 years old and has a daughter from a previous relationship. 
She testified that she met the defendant during May 1996 when she was living in a 
rented flat in Queenstown with a friend. They became intimate within three days and 
commenced cohabitation in her flat. 

[29]       At the time she was employed as an administrator at a local primary school. 
The defendant was then employed as a trainee blaster by Blasting Eastern Cape. He 
was working at Aliwal North and would return over weekends to spend time with her. 
She continued to pay the rental for the flat and the defendant contributed towards the 
purchase of groceries. 

[30]       The defendant moved to East London at some stage and she commenced a 
relationship with another man. The parties’ relationship then terminated during 2001. 
She also moved to East London during 2002 where she resumed the relationship 
with the defendant approximately a year after it had ended. At the time the defendant 
was working in Kei Mouth and she was employed by a packaging company in East 
London. After they had rekindled their relationship the defendant again moved in with 
her. 

[31]       They thereafter jointly decided to purchase two plots in Bathurst, after having 
viewed them together. They were planning to build a house on the plots. The plots 
were paid for by the defendant and were registered in his name. The defendant 
attended to the construction of the dwelling over weekends, with her assistance. 
They thereafter spend holidays and weekends in Bathurst. 

[32]       During 2007 they jointly decided to sell the Bathurst properties and to 
purchase the farm Melrose, situated close to Grahamstown. They had viewed the 
farm together before purchasing it. The defendant moved onto the farm during 2008 
and she would visit him there regularly. At his behest, her daughter, Ashleigh, was 
enrolled at a school in Grahamstown. She first resided with the plaintiff’s family 
whereafter she stayed with the defendant on the farm for some time. The defendant 
and Ashleigh had by then grown very close and she regarded him as a father. 

[33]       She resigned from her employment at the packaging company during 2008 
and moved to the farm during the beginning of 2009. At that time the defendant was 
still employed by Blasting Eastern Cape. They commenced planting and cultivating 
vegetables on the farm. 

[34]       She thereafter started a packaging company in Grahamstown in partnership 
with her brother. The company was funded with the sum R100 000 which she and 

http://www.saflii.org/za/cases/ZASCA/1984/4.html
http://www.saflii.org/cgi-bin/LawCite?cit=1984%20%283%29%20SA%20155


the defendant invested in the business. She continued to help with the planting of 
seeds and seedlings on the farm, and she and the defendant sold the vegetables 
produced on the farm from the premises of the packaging business. They used that 
money to buy groceries for their common home. She withdrew from the packaging 
business after three months and paid back the R100 000 which she had borrowed 
from the defendant. 

[35]       She and the defendant thereafter decided to start a bakery, namely Earthly 
Edibles, from which they also sold vegetables produced on the farm. The venture 
was funded by money borrowed by the defendant. The money earned from the 
bakery and sale of the vegetables were used for their joint household expenses. 
They closed the bakery after two years, by which time the defendant had established 
Werner Blasting (Pty) Ltd. 

[36]       The defendant attended to the transport of explosives and blasting while she 
worked in the office attending to vehicle licencing, payments of business expenses, 
and other administrative functions. The defendant would write out quotations which 
she would then type. In addition, she would make all such payments as the 
defendant instructed her to do. She also had access to the business account from 
which she paid household expenses without having to ask the defendant for 
permission. 

[37]       She only started earning a salary with effect from April 2018. This was after 
she had written to the defendant’s accountant stating that while she had been 
working for him she was also his partner and thus entitled to a salary. 

 [93]       It is common cause in this matter that the defendant utilized the proceeds 
from the sale of other properties; monies generated from the sale of shares in a 
private company; as well as an inheritance from his mother, to acquire the farm 
Melrose and to establish Werner Blasting (Pty) Ltd.  In my view it would accordingly 
be inequitable and unfair on the defendant to order an equal division of the estate. 

[94]       I am also of the view that the evidence has established, on a balance of 
probabilities, that such an inequitable distribution of assets could not have been 
within the parties’ contemplation when they concluded the universal partnership. 
Applying the approach adopted in the above cases, I am of the view that the plaintiff 
is entitled to 30% of the partnership assets. 

Order 

[95]     In the result the following order issues: 

(a)  It is declared that a universal partnership existed between the plaintiff and 
the defendant of all assets acquired by them up to June 2018. 

(b)  It is declared that the plaintiff had a 30% share in such partnership. 

(c)  It is declared that the partnership was dissolved with effect from June 
2018. 

(d)  Failing agreement between the parties within a period of two months (or 
such longer period as the parties may in writing agree upon), on the nett 
benefit payable to the plaintiff from the partnership and the manner and date 
of payment of such benefit; 



(h)         (i)          it is ordered that a liquidator be appointed to liquidate the 
said partnership; 

(ii)          unless the parties agree, in writing, on the appointment of a 
liquidator, the liquidator shall be appointed at the request of either of the 
parties by the chairperson of the Port Elizabeth Society of Advocates; 

(iii)         the parties shall, within one month of the appointment of a liquidator, 
deliver to the liquidator and to each other their statements of their assets and 
liabilities as of June 2018, duly supported by such available documents and 
records as are necessary to establish the extent of such assets and liabilities; 

(iv)         the liquidator may call on either of the parties, either mero moru or 
upon the request of one of them, to deliver further documents or records to 
the liquidator and the other party; 

(v)          the liquidator shall determine a date for the debatement of the 
statements referred to in paragraph (iii) and shall preside over such 
debatement; 

(vi)         the liquidator shall, within one month of the conclusion of the 
debatement, make an award in writing determining the assets and liabilities of 
the partnership and divide the net assets by awarding 30% to the plaintiff and 
70% to the defendant; 

(vii)        the parties shall give effect to any award made by the liquidator within 
such period as he may direct in writing; and 

(viii)       the costs of the liquidator shall be borne by the parties in equal 
shares. 

(e)  The defendant is ordered to pay the plaintiffs costs of suit. 

 
Remkor Manufacturing (Pty) Ltd v Avuke Technologies (Pty) Ltd 
(2018/0039706) [2020] ZAGPJHC 23 (19 February 2020) 

Winding up application - unable to pay its debts in terms of Section 344(f) of the 
Companies Act- amount  

The application is premised upon two purchase orders, performed upon by the 
Applicant in terms of a detailed set of terms and conditions. 

The Respondent only partially performed in terms of the agreement by making 
payment only in respect of the first purchase order. The Respondent failed to honour 
its obligations owed to the Applicant in relation to the second purchase order, 
causing the Respondent to remain a trade creditor of the Applicant in the sum of 
R2,821,780.20 which amount remains unpaid. 

The Respondent opposed the application on the basis of an oral agreement 
allegedly concluded between the parties on 28 February 2018. Pursuant to filing its 
answering affidavit and after receipt of the replying affidavit, the Respondent filed a 
supplementary answering affidavit to which a reply was filed. The supplementary 
affidavit sought to introduce a further defense, which took a year to raise. At the 
commencement of the hearing, the receipt of these affidavits was argued and I ruled 
in favour of receipt of the further evidence. I did not provide reasons at the time but 



my considerations for allowing the supplementary matter were primarily that the 
Applicant had dealt with the new allegations comprehensively and there was little 
prejudice to the Applicant but considerable potential prejudice to the Respondent if 
not allowed. 

  

 [46] The Respondent tendered return of 110 kiosks, which remains in its 
possession. According to the Respondent, it must then have sold 690 kiosks of the 
800 kiosks ordered and delivered. It is common cause that the Respondent has not 
paid for 220 kiosks. It only has 110 in its possession. On Respondent’s version, the 
Applicant is owed for 110 kiosks. To state the converse, the Respondent has already 
sold half of what is owed, yet failed to make the concomitant payment to the 
Applicant. 

  

 [47] A dispute as to the precise amount owing cannot defeat the winding up 
provided that such dispute does not push the amount of the indebtedness below the 
minimum statutorily required amount, which of course is not suggested here. 

[48] I find that the Respondent has failed to prove on a balance of probabilites that 
the indebtedness is disputed on bona fide and reasonable grounds. 

[49] It was accepted that all the statutory requirements such as service on SARS, 
trade unions and the like have been complied with and I am so satisfied. 

  

ORDER 

[50] I accordingly grant the following order: 

50.1. The Respondent is placed under final liquidation. 

50.2. The costs of the application are to be part of the winding-up of the 
Respondent which costs are to include the costs for the application for the 
condonation for the late filing of the replying affidavit. 

  
RECYCLING AND ECONOMIC DEVELOPMENT INITIATIVE OF SOUTH AFRICA 
NPC v MOODLIAR AND OTHERS 2020 (1) SA 632 (WCC) 
 
Liquidators — Remuneration — Where provisional liquidation order discharged — 
Whether liquidator entitled to retain estimate of remuneration in attorneys' trust 
account as security for payment thereof pending taxation by Master. 

 
In two related matters, final liquidation orders in respect of the applicant companies 
were set aside on appeal on the basis that the provisional liquidation orders were 
incorrectly granted, the court of appeal replacing the final liquidation orders with 
orders discharging the provisional liquidation orders. Shortly before the hearing of 
the appeal, the liquidators (the first respondents) paid over the amount of their 
estimated fees to a firm of attorneys (the fourth respondents) to be held as security 
for the payment of their fees upon taxation thereof by the Master. (See [9] – [11].) 
Here the companies applied for declaratory relief that the retained moneys, 
approximately R16,8 million, be returned to them. The liquidators contended that the 



fact that the remuneration had not been taxed or agreed did not detract from their 
entitlement to retain sufficient funds to cover that which they considered to be their 
reasonable remuneration (see [29]). 
Held 
It was firmly established in our law that (i) liquidators must immediately on the 
discharge of a company from liquidation deliver to the company or its directors all its 
assets; (ii) liquidators' appointment end simultaneously with the discharge and they 
retain no powers in respect of the company or its assets; and (iii) liquidators have no 
lien or other form of security over company assets as security for their fees. (See 
[24].) 
The liquidators' contention was not supported by the Companies Act of 1973, the 
Winding-up Regulations, the relevant case law or by legal commentators on 
insolvency (see [30]). It was clear that, under the Companies Act of 1973 and the 
Winding-up Regulations, liquidators may not simply retain funds for themselves, out 
of the assets of the company, for what they proposed as their fees. The case law 
cited by the liquidators offered no authority for the proposition that they were entitled 
to retain sufficient funds to cover their remuneration (see [35] – [42]). Liquidators' 
proposed fees must first be taxed by the Master and the quantum accordingly 
determined. (See [43].) 
Where a provisional liquidation order was discharged, the fact that liquidators may in 
law be entitled to reasonable remuneration as taxed by the Master did not infer a 
right to retain their estimated fees from funds held by them, and to pay them over to 
a firm of attorneys to hold as security for payment of their fees as taxed by the 
Master. (See [49].) Accordingly, the companies were entitled to the declaratory relief 
sought (see [81]). 
 
Naidoo v Michau N.O and others and a related matter [2020] JOL 46591 (KZP) 
 
Business rescue – Business rescue plan – Vote against – Appropriateness- plan did 
not make any financial sense and was not supported by any empirical evidence. 

On 20 November 2016, the third respondent (“the SKN Group”) was placed under 
provisional liquidation. An employee of the SKN Group, subsequently instituted 
business rescue proceedings, and in terms of section 131(4)(a) of the Companies Act 
71 of 2008, business rescue proceedings commenced on 28 September 2017. The 
first and second respondents were appointed as business rescue practitioners. 
Following upon their appointment, the practitioners, in consultation with the applicant 
in his capacity as the sole director and shareholder of the SKN Group, prepared a 
business rescue plan in terms of section 150(1) of the Act. However, at a meeting of 
creditors, the plan was rejected. The applicant then brought an application for an order 
setting aside the vote against the adoption of the business rescue plan. 

The applicant contended that the vote of the majority of creditors by value had to be 
made in consideration of the interest of the estate. According to him, the vote not to 
adopt the proposed plan was not in the interest of the estate, as required, but was 
exercised for an ulterior purpose which was self-serving for the secured creditors. 

On the other hand, the practitioners sought an order that the business rescue 
proceedings in respect of the SKN Group be terminated, and that it be placed under 
final liquidation on the grounds that there were no prospects of the SKN Group being 
rescued. 



Held that the first question was whether the vote not to adopt the business plan was 
inappropriate. Secondly, the court had to consider whether it would be reasonable and 
just to set aside the result of the vote, taking into account the factors listed in section 
153(7) of the Act. The court found that the overall conspectus of the business rescue 
plan did not make any financial sense and was not supported by any empirical 
evidence. Accordingly, the creditors could not be faulted for voting against the 
adoption of the plan. It was therefore not reasonable and just to set aside the vote. 

Once a practitioner concludes that there is no reasonable prospect for the company 
to be rescued, he must inform the court and all affected persons of such conclusion, 
and apply for an order terminating the business rescue proceedings and placing the 
company concerned under liquidation. The practitioners in this case acted correctly. 

Finally, the court found no reasonable prospects of the SKN Group being rescued. 
The business rescue proceedings were terminated and the SKN Group was placed 
under final liquidation. 
 

Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 (12 
March 2020)  

Liquidators-attaching vehicles-section 69 of the Insolvency Act 24 of 1936-ez parte 
application in casu approved 

Section 69 of the Insolvency Act 24 of 1936-which court has jurisdiction-not high 
court-liquidators to use section of the Companies Act 61 of 1973 

Liquidators-remedy when court approached on wrong basis-used wrong act- Section 
362 of the Companies Act 61 of 1973 to ne used-court granted relief 

Deemed date- Section 348 of the Companies Act 61 of 1973-be deemed to 
commence at the time of the presentation to the Court of the application for the 
winding up- deemed date of liquidation in the present case-prior to disposal of 
vehicles. 

Section 341(2) of the Companies Act 1973-every disposition of its property by a 
company made after the commencement of the winding-up, shall be void unless the 
Court otherwise orders.  

Appeal-application for leave-suspension of -Section 18(1) of the Superior Courts Act 
10 of 2013-liquidator to apply for continuation- Section 18(3) existence of exceptional 
circumstances and irreparable harm –liquidation to continue 

Urgent applications-ex parte-proper remedy for defendant not leave to appeal but 
rule 6 (12)  

This matter came before me as an urgent application, which was fiercely opposed, 
on Thursday, 27 February 2020. A number of other urgent and opposed applications 
also came before me on that day and the following day, with the result that I was 
unable to pay due consideration to the merits of each of them during those two days. 
I therefore had to reserve judgment in some of them, including the present 
application. 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
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http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18


[2] The Applicant makes application for an order in terms of which leave is granted to 
execute the judgment and order of Daniso, J dated 11 February 2020 under the 
above case number pending the outcome of an application for leave to appeal and 
any further appeal against the judgment and order. It is further prayed by the 
Applicant that any further appeals, applications and petitions by any party relating to 
the judgment of Daniso, J shall not suspend the operation of the judgment and order. 
In the alternative, the Applicant seeks an order directing the Respondents to hand 
over the goods in question to her, or to the Sheriff, for preservation and storage 
pending the outcome of the application for leave to appeal or subsequent appeals. 

[3] It is common cause between the parties that a company by the name of Coogal 
Finance was placed in final liquidation by this Court on 11 April 2019. The application 
papers for the winding-up of the company were filed with this Court on 4 February 
2019. In the founding affidavit to the present application, the Applicant alleges her 
investigations have led her to believe that the Respondents are attempting to 
conceal the goods of the company in liquidation. The goods concerned are four 
trucks to the total value of some   R 2.8 million. The Applicant’s investigations 
followed upon her appointment as the liquidator of the company in liquidation. 

[4] It is further common cause that the Applicant then approached this Court on 
an ex parte and urgent basis on 11 February 2020 for an order preserving the goods 
and for an order directing the handing over of the goods to the Applicant. On the 
same day, Daniso, J made the following final order: 

“1. That the application be disposed with as a matter of urgency. 

2. The Respondents be interdicted from disposing or otherwise encumbering 
the movable goods specified in Annexure A to the Notice of Motion. 

3. The Respondents forthwith hand over the movable goods as per Annexure 
A to the Notice of Motion to the applicant in terms of Section 69(3) of 
the Insolvency Act 24 of 1936.  

4. For the issue of a warrant to search for and take possession of the movable 
goods specified in Annexure A to the Notice of Motion. 

5. The Respondents forthwith provide the applicant with the exact 
whereabouts of the goods and continue to do so until the applicant is in 
possession of the movable goods. 

6. In the event of the Respondents failing or refusing to forthwith comply with 
the order granted by this court, that the South African Police Service 
alternatively the sheriff of the court wherein the movable goods may be found, 
with assistance of the SAPS if required, be ordered to attach the goods and 
return same to the applicant. 

7. The Respondents, jointly and severally, pay the costs on the scale as 
between attorney and client.” 

[5] Following this Order of Court, and without wasting any time, the Respondents 
then proceeded to file a notice of application to appeal against this Order only six 
days later, namely on 17 February 2020. The effect hereof was that the Order in 
question immediately became suspended for all practical purposes in terms 
of Section 18(1) of the Superior Courts Act 10 of 2013, with the result that the 
Respondents were no longer obliged to comply with the terms of the Order. This in 
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turn spurred the Applicant into action again by approaching the Court in the present 
application for orders to the effect that the Order would remain operative pending the 
outcome of the application for leave to appeal and any further appeals against that 
Order.  

[6] In terms of Section 18(3) of the Act an applicant for such relief must prove on a 
balance of probabilities the existence of exceptional circumstances and irreparable 
harm which call for the Court Order to remain operative. According to the Applicant, 
the exceptional circumstances are to be found in the fact that she is duty-bound by 
the legislative prescripts to ascertain the assets of the company in liquidation and to 
immediately take possession and control of such assets to the benefit of the general 
body of creditors. She mentions in her Founding Affidavit that, taking into account 
the anticipated asset value of the insolvent estate, as well as the claims against the 
estate, the dividend available for distribution would be nil Rand without the trucks. 
Should the trucks be made available and returned to her, the dividend will increase 
to an estimate of 30c in the Rand. 

[7] On the other hand, the Applicant states that the Respondents are unlawfully, 
mala fide and intentionally preventing her from taking control of the trucks. She also 
referred to what the investigations have disclosed, namely that the four trucks were 
transferred by the company in liquidation to the First Respondent on 18 February 
2019 after the First Respondent had settled the outstanding amount of the instalment 
sale agreements that the company in liquidation had with ABSA Bank. During an 
enquiry subsequently held before a magistrate, the Second Respondent intimated 
that the First Respondent was indeed in possession of the trucks, but in the process 
of selling them again. On 7 February 2020 the Applicant learned that the First 
Respondent had sold or transferred the trucks to the Third Respondent. 

[8] With this background in mind, the Applicant discloses further information in her 
Founding Affidavit that can only be described as disturbing. The investigations 
disclosed that the Second Respondent, Mr. Nel, was the sole director of the 
company in liquidation. At the same time he is also a director and the controlling 
mind of the First Respondent company. The Third Respondent close corporation is 
owned and operated by the brother-in-law of the Second Respondent, namely Mr. 
Eugene Prinsloo, who features in this application as the Fourth Respondent. On the 
basis of these findings, the Applicant states that it is abundantly clear that the 
Respondents are colluding in an attempt to frustrate her in the performance of her 
statutory duties in an attempt to defraud and prejudice the creditors of the company 
liquidation.  

[9] In the answering papers, the Respondents (by word of Mr. Nel) referred to the 
record of the enquiry referred to above and pointed out that the proceedings were 
postponed to 26 February 2020 so that the Magistrate could decide on an application 
made at the enquiry for a search warrant for the trucks in terms of Section 69 of 
the Insolvency Act. Meanwhile, the Applicant has chosen to “snatch” a final 
interdicted on an ex parte basis in the High Court per Daniso, J on 11 February 
2020. According to the Respondents, this was an abuse of the court processes 
because the enquiry before the magistrate was still proceeding and they were not 
afforded an opportunity to be heard in the application before Daniso, J.  

[10] The Respondents further pointed out that the trucks were only transferred to the 
second hand car dealer stock of the Third Respondent to place the annual licensing 
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of the trucks on hold until such time as the trucks are removed from that stock 
register or registered in a new owner’s name. This was done to avoid the paying of 
some R 80 000 license fees for the trucks. Mr. Nel also pointed out that he has 
arranged for the trucks to be stored at a truck stop next to the N3 highway in 
Johannesburg in anticipation of the further court proceedings of 26 February 2020. 
They are still there, he states. He also submits that Daniso, J could never have made 
the order in terms of Section 69 of the Insolvency Act because that Section is only 
applicable in proceedings before a magistrate. The High Court therefore lacked the 
jurisdiction to issue a warrant for the search and the taking of the trucks, the 
Respondents submit.  

[11] The Respondents conclude by saying that the Applicant may not take control of 
the estate of the insolvent company by conducting herself unlawfully and by 
flagrantly disregarding the rights of the Respondents and by abusing the process of 
this Court. In such circumstances, they say that the Applicant should not expect this 
Court to come to her assistance in this application. 

[12] At the hearing of the application, Mr. Zietsman appearing for the Respondents, 
submitted that the Respondents have showed a more than reasonable prospect of 
success in their appeal. This is so because the Respondents were not afforded the 
right to be heard when the final interdict was “snatched”, and because the Court 
could not have made any order in terms of Section 69 of the Insolvency Act. 

[13] As will appear hereunder, there is at least some merit in the case presented by 
the Respondents when it is considered in isolation. I am of the view, however, that 
the broader picture of all the circumstances that unfolded in the papers before me 
has to be considered. To begin with, in terms of Section 69(1) of the Insolvency 
Act, a trustee shall as soon as possible after his appointment take into his 
possession or under his control all movable property, books and documents 
belonging to the estate of which he is trustee. Section 348 of the Companies Act 61 
of 1973 further provides that a winding up of the company by the Court shall be 
deemed to commence at the time of the presentation to the Court of the application 
for the winding up. The deemed date of liquidation in the present case is therefore 4 
February 2019. 

[14] Furthermore, Section 341(2) of the Act states that every disposition of its 
property by a company made after the commencement of the winding-up, shall be 
void unless the Court otherwise orders. The transfer of the trucks by the company in 
liquidation to the First Respondent on 18 February 2019 is therefore a void 
transaction, as is the further transfer of the trucks to the Third Respondent. The 
result of all these statutory provisions is therefore that none of the Respondents have 
any entitlement to retain the possession of the trucks. They must be handed over to 
the Applicant. This cannot be stated in any simpler way.  

[15] It is true that Daniso, J could not rely on Section 69 when she made the orders. 
In terms of Section 362 of the Companies Act 61 of 1973, however, she was fully 
entitled to do so. The reference to a wrong statutory provision would not, in my view, 
render the order that she had made, and irregular order that will be set aside on 
appeal for that reason. There is also good reason to be found for the Applicant 
having approached the Court on an ex parte basis. The history of the trucks 
changing hands and the fact that they were not yet handed over to the Applicant 
some ten months after the final order of liquidation and some 12 months after the 
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date of deemed liquidation, leaves one with a strong suspicion that any notice to the 
Respondents would have defeated the purpose of the application. In my view, the 
“snatching” of the order would in such circumstances also not point to a reasonable 
prospect of success on appeal. 

[16] As for the fact that the Respondents have now filed a notice of application for 
leave to appeal, it needs to be underlined that the Respondents could have set down 
the matter for reconsideration of the order in terms of Rule 6(12)(c)5 of the Rules of 
the High Court. Instead of following that course, they chose to file the present notice, 
thereby suspending the order of Daniso, J. In view of the fact that the trucks have to 
be handed over immediately to the Applicant in any event, one can only consider 
their choice with suspicion.  

[17] In my view, all the circumstances contribute to exceptional circumstances for the 
order now sought by the Applicant. There could also be irreparable harm for the 
creditors of the company in liquidation if the order sought is not granted, for the 
trucks may perhaps disappear or suffer damages if they are not secured 
immediately. There cannot be any irreparable harm to the Respondents if the order 
is granted, because none of them are entitled to own or possess the trucks in any 
event. 

[18] I have no hesitation in granting the following orders: 

1. This matter is disposed with as a matter of urgency. 

2. Pending the outcome of the application for leave to appeal and any further 
appeals that may follow, the Applicant is granted leave to execute the 
judgment and order of Daniso, J dated 11 February 2020 under case no. 
576/2020. 

3. The First and Second Respondents to pay the costs of the application 
jointly and severally, the one paying the other to be absolved. 

  

National Union of Metalworkers of SA and Others v VR Laser Services (Pty) Ltd 
and Others (19419/19) [2020] ZAGPJHC 47 (10 March 2020) 

Business rescue- employees’ rights and ranking explained  

Business rescue- Whilst they continue to refer to it as “The Business Rescue Plan” it 
was anything but.  It was a liquidation plan. 

Business rescue-ranking of claims-statutory and common law concerning BR 

Business rescue-secured creditors- The Act unequivocally requires the BRP(s) to 
specify in the plan the security held by any creditor. It is a peremptory requirement. 

Business rescue-section 134 - protected and privileged status of the secured creditor 
-consistent with the common law –also before PRF 

                                                           
5 A person against whom an order was granted in such person's absence in an urgent application may by notice 

set down the matter for reconsideration of the order.  



Business rescue-selling of assets-The BRPs had taken it upon themselves to 
liquidate the company while the BR proceedings were still active-unlawful.liquidation 
is an alternative to a BR: a BR process is designed to rescue not liquidate a 
company 

Business rescue practitioners-negligence pointed out- by promising the employees 
that they would be paid all their PCF claims in full once the BR proceedings were 
terminated-by failing to take note of ss 134(3) of the Act -  by elevating the PCF 
claims of the employees over the secured claim of the Bank - by pursuing a 
liquidation process under the auspices of a BR - by failing to accept the invitation to 
inform this Court of the exact amount realised from the sale of the encumbered 
assets, the exact amounts received from the sale of any other assets, the total 
amounts held in trust by themselves and amounts paid out to any creditor. nnn 

Costs-each party to pay its own costs-even where application dismissed-and BRP’s 
at fault 

[This application should be a lesson for BRP’s to act decisively from the word 
“go”, to not waste time, to engage with employees and unions! There were 
four plans lodged, I omitted the details but one can learn from this!]  

The applicants asked for: a. a declarator to the effect that: i. the PCF claims of the 
former employees of the company  rank ahead of the secured claim of the Bank; 
ii. the sum of approximately R32m held by the BRPs representing the proceeds of 
the sale of the encumbered assets shall be used to settle the former employees’ 
claims; and,b. an order directing the BRPs to pay the employees’ PCF claims from 
the proceeds of the sale of the encumbered assets before settling the claim of the 
Bank. 

The first respondent, VR Laser Services (Pty) Ltd (VR Laser), conducted the 
business of laser and plasma cutting services, CNC drilling and precision press 
brake bending. Its services were primarily used in the production of armour-plated 
vehicles. In about 2013 the shareholding in VR Laser underwent a fundamental 
change. It became 100% owned by various companies that were themselves 
effectively owned by members of a family whose surname is Gupta (the Gupta 
family), and by persons associated with the Gupta family.  

It is a notorious fact that the Gupta family have been accused of, amongst others, 
theft and misappropriation of monies and other assets belonging to the state and 
state-owned enterprises. Around 2015 – 2016 four commercial banks in the country 
took a decision to terminate all banking contracts they had with companies 
associated in one way or another with the Gupta family. Naturally, VR Laser was 
directly affected by this decision. All its banking facilities with those banks were 
removed. By April 2016, the only bank that VR Laser had banking facilities with was 
the fourth respondent, the Bank of Baroda (the Bank). The loss of banking facilities 
had a profound impact on the business operations of all these companies to the 
extent that many of them were incapable of continuing with their commercial 
operations. VR Laser was one of them.  Consequently, on 16 February 2018 its 
directors resolved to place it into business rescue (BR).  

The second and third respondents, Mr Kurt Robert Knoop and Mr Johan Louis 
Klopper, were jointly appointed as the business rescue practitioners (BRPs). They 



took control of the assets, liabilities and business operations of VR Laser. They held 
a first meeting with creditors on 5 March 2018 at the Protea Hotel at OR Tambo 
International Airport. 

On 15 March 2018 they issued a notice to the body of creditors informing them that, 
as from 19 February 2018, all services rendered thenceforth “shall be categorised as 
a claim/cost due within the [BR] proceedings and therefore regarded as post 
commencement financing [(PCF)] and will therefore be paid as a preferent claim as 
contemplated in Section 135 of the Companies Act, 2008 [(the Act)].”  

The notice urged all service providers to continue rendering their services so that the 
business could endure whilst the BRPs worked on a plan to rescue it. They made a 
promise that the remuneration due them for the services rendered post 15 March 
2018 would be paid in full in terms of the preference as set out in s 135 of the Act. 

[3] On 31 March 2018 the Bank decided to close all its branches in South Africa, 
resulting in it terminating the banking contract it had with VR Laser. This left the 
company with no banking facilities. It resulted, amongst others, in the employees 
being deprived of their wages and salaries as from that date. After two months, on 
28 May 2018, the BRPs decided that the most prudent course of action would be to 
temporarily place all employees of VR Laser on discretionary leave “with full 
recognition of their entitlement to earn remuneration during the period of 
discretionary leave being granted”.  

This left the BRP’s with nothing more than the fourth plan they had drawn up. The 
creditors unanimously agreed to postpone the meeting in order to allow the BRPs to 
engage with one other party that might wish to make an offer for the business. They 
also mandated the BRPs to call a vote on a “round robin” basis if by 19 June no 
sustainable offer was received. To cater for the possibility that the vote would be 
conducted, the BRPs circulated voting slips with two options for consideration: (i) a 
“controlled liquidation or winding down” of the business be undertaken by the BRPs; 
or (ii) a court application seeking the liquidation of the business be launched by the 
BRPs. 

 The fourth plan 

[7] Following the guidance provided by s 150 of the Act, the fourth plan consisted of 
three parts: a Part A dealing with the background to VR Laser’s affairs leading up to 
the placing of it into BR; a Part B dealing with certain proposals they, as BRPs, had 
put forward for consideration by the stakeholders, especially creditors; and a Part C 
dealing with certain assumptions they as BRPs made and certain conditions for the 
fourth plan to succeed. Whilst this plan took its cue from s 150 of the Act, it does not 
comply with the requirements of the said section. I deal with this issue later.  

 “(ii) The probable dividend if Liquidated vs Business Rescue: Cents per Rand:[much 
better] 

[10] Under Part B, explicitly claiming to rely on ss 150(2)(b) of the Act, the BRPs say: 

“Part B – Proposal Section 150(2)(b) 

The participating affected parties holding of a voting interest are called 
upon to vote in favour of the commencement of a controlled 
‘liquidation/winding down’ procedure in the hands of the [BRPs], 



Alternatively 

To direct the [BRP’s] by vote on whether the management contract 
proposed is acceptable in its current format alternatively on specified 
terms and conditions.” (Bold and underline in original) 

Crucially, the proposal was not a solution to salvage the company. It was a proposal 
to liquidate the company – albeit in a “controlled” manner under their command. It is 
clear on any interpretation that as at 12 June 2018 the BRPs had come to the 
conclusion that it was no longer possible to rescue VR Laser. The focus now was on 
whether VR Laser should be liquidated in a “controlled” manner under their 
command or through a court order. The latter process would result in the termination 
of the BR proceedings. They then laid out what they claim would be the negative 
consequences of a forced liquidation through a court order, and which they had no 
control over.  

[12] The BRPs point out that the employees would be rendered unemployed should 
VR Laser be placed in liquidation, but failed to mention that their proposal of a 
“controlled liquidation” would produce precisely the same consequences. They 
further indicate that the distributions would be on the basis of a preference in terms 
of s 135 of the Act without any regard for the provisions of s 134(3) of the Act. I deal 
below with the content and meaning of this subsection. 

[13] Under Part C, which deals with “Assumptions and Conditions” the BRPs remind 
all persons eligible to vote that: 

“… The [BR] Plan must be approved by creditors holding at least 75.1% of the 
voting interest of [VR Laser] and Director as required in terms of Section 
152(2) and Section 152(3) of the Companies Act.” 

[14] Whilst they continue to refer to it as “The Business Rescue Plan” it was anything 
but.  It was a liquidation plan.  

[15] On 2 July 2018 the BRPs circulated the voting slips to the creditors with a letter 
explaining that they had reached the end of the road with the BR process. The voting 
slips provided the creditors with exactly the same options that were discussed at the 
meeting of 12 June 2018.  

 [22] The tone and content of the note and the letter demonstrate that the employees 
were aggrieved at the conduct of the BRPs. They had good reason to be since, as 
recorded in the letter, they were required to endure a situation of having worked for 
several months without receiving a cent in remuneration since March 2018. This was 
purely a result of the BRPs conduct and decisions. 

 [25] As a result of the refusal of the BRPs to pay either the employees or the Bank, 
the employees, who have all been out of pocket because of the conduct of the 
BRPs, were forced to bring this application. Although not part of the relief sought, the 
applicants called upon the BRPs to disclose in an affidavit to this Court the amount 
realised from sale of the encumbered assets, from any other sources, the amounts 
held in trust and the amounts paid to any creditors. The BRPs chose not to respond. 

  

[27] We know from the letter sent to the BRPs that the applicants’ claim is based on 
their interpretation of the common law, which is that the BRPs’ remuneration and 
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other expenses rank first, their claim second and the Bank’s claim third. That the 
proceeds arise from the sale of assets which are encumbered in terms of the 
security held by the Bank is, according to their interpretation of the law, irrelevant. 
Their contention is founded upon a particular reading of Merchant West and Redpath 
Mining as well as on the outcome of the vote regarding the plan, which according to 
them established that the plan was accepted and was legally binding on the Bank. 
This, they say, is bolstered by the fact that the Bank itself voted in favour of the 
plan.   

 The Bank’s case 

[28] According to the Bank the vote was delinked from the plan. Moreover, it says 
that nowhere in the plan was the claim of the employees given preferential status 
over its claim. The preferential status was given in the Blain proposal which was 
conditional upon Blain securing new funding for VR Laser. As the Blain proposal 
came to nought, the preferential status accorded to the employees’ claim fell away. 
Its case is that the PCF claims of the ex-employees of the company cannot be 
preferred over its claim, as its claim is protected by s 134 of the Act and the common 
law derived from it. 

 The statutory and common law concerning BR  

 [30] The plan must be prepared by the BRP(s) after consultation with the creditors, 
affected persons and the management of the company. It is prepared with a single 
purpose in mind: for consideration of, and acceptance by, creditors and other 
persons with voting interests.It clearly anticipates the creditors taking a haircut.  

[31] The Act unequivocally requires the BRP(s) to specify in the plan the security 
held by any creditor.It is a peremptory requirement. The clear intention is to alert all 
and sundry that certain assets are encumbered. There should be no doubt about the 
particular asset. Should a BRP(s) fail to do so, s/he would be acting in breach of the 
Act. 

[32] Other provision germane to our case are ss 151 and 152. Section 151 compels 
the BRP(s) to hold a meeting of creditors and “other holders of a voting interest” for 
them to consider the plan. At that meeting the BRP(s) must introduce the plan and 
“inform the meeting whether the practitioner continues to believe that there is a 
reasonable prospect of the company being rescued.”  

[33] Once the plan is presented and debate over it has taken place, creditors are 
entitled to vote for the preliminary approval of the plan. The Act sets out a 
requirement of a favourable vote of 75%+1 by the creditors for it to be preliminarily 
approved. A preliminary approval is deemed to be a final approval, in terms s 
152(3)(b) and (c), if it does not alter the rights of the holders of any class of 
securities, or if it does, it has been approved by vote by the holders of the various 
classes of the securities. As the rights of the holders of the various classes of 
securities are not in issue here we need not concern ourselves with these sub-
sections. 

[34] If the plan is not approved, the BRP(s) or “any affected person” is entitled to ask 
for a vote to allow the BRP(s) to file a revised plan or to apply to a court to set aside 
the vote of rejection “on the grounds that it was inappropriate.” If neither the BRP(s) 
nor any affected person calls for a revised plan or seeks to have the vote set aside 
then the BRP(s) “must promptly file a notice of termination of 



the [BR] proceedings.” This is important for it ensures that the BR proceedings do 
not continue in perpetuity. In my judgment, it applies to a situation where the BRP(s) 
is unable to devise a plan that would rescue the company. 

[35] That is the broad architecture of the Act. Of particular pertinence for our present 
purposes is s 134 of the Act and the common law derived therefrom. Section 134 
attends to the issue of a creditor’s security which was obtained prior to the 
commencement of the BR proceedings. It provides for the protection of the security 
and specifies the manner in which the encumbered asset is to be disposed of by the 
BRP(s).  

[36] The provision is robust and firm. Leaving no room for doubt, the legislature has 
made crystal clear its intention. The security in an asset obtained prior to the 
commencement of the BR proceedings can only be removed with the written consent 
of the creditor holding the security, or if the debt associated with the security is fully 
liquidated, or the security is replaced in full to the satisfaction of the said creditor. 
The sub-section ensures that as far as the particular encumbered asset is concerned 
the creditor, in whose favour the encumbrance exists, will not lose the protection 
granted by the encumbrance without his/her consent or without his/her debt being 
liquidated. The protection granted to such a creditor is all encompassing, or to put it 
differently fully-proofed against all eventualities. Non-secured creditors whose debts 
arose pre the commencement of BR proceedings are not so privileged. 

[37] The protected and privileged status of the secured creditor is consistent with the 
common law as it existed before the introduction of BR. BR did not interfere with the 
common law principle, it simply ensured that the BR process does not dilute or 
diminish it. Section 134 of the Act simply clothed the existing common law with 
statutory approval.   

[40] The security attached to an asset pre the BR proceedings is not affected by the 
PCF as set out in s 135. Section 135 sets out the preference that PCF creditors are 
to receive vis-à-vis other creditors, save for secured ones whose claims are to be 
processed in terms of s 134(3) of the Act. In short, in terms of ss 135(1) read with ss 
135(3)(a) the remuneration due to employees post the commencement of the 
BR  proceedings receive preference over some PCF creditors and over the pre BR 
unsecured creditors, but it does not place them in preference to those pre 
BR  proceedings secured creditors. 

[41] In the result, the applicants’ first contention that their PCF claims reign superior 
to that of the Bank is incorrect. Should this have been the only contention it would be 
rejected and the BRPs would be made aware that they are obliged in law to pay over 
the proceeds of the sales of the encumbered assets to the Bank forthwith. 

[42] It is to the second contention of the applicants that I now direct my focus: that 
their PCF claims have been ranked higher in the fourth plan which was adopted in 
accordance with the provisions of the Act. And, they contend further, that by voting in 
favour of that plan the Bank had waived the protection it enjoyed in terms of s 134(3) 
of the Act. Apart from being factually problematic, the contention is legally flawed. 

[43] The BRPs did not comply with their legal duties by calling for the vote in the 
manner they did. Legally, they were required, and are only allowed, to call for a vote 
on the acceptance or rejection of their fourth plan. The fourth plan contained a 
proposal from Blain to manage VR Laser. This proposal was not recommended by 



the BRPs and withdrawn by Blain. Thereafter the BRPs decided to engineer a 
situation where they would continue to control the affairs of the company while they 
engaged in a “controlled liquidation” process. This, the law does not allow. Once 
there was no proposal to rescue the company, or place it in a position where it would 
have a reasonable prospect of being rescued, the BRPs were obliged to proceed in 
terms of s 153(5) to “promptly file a notice of termination of the [BR] proceedings”, as 
BR had reached a cul-de-sac. In short, having put four plans before the two 
meetings (the second meeting ran over many days – it sat for a day then was 
adjourned for another day and so on until 12 June 2018) of creditors and “other 
holders of a voting interests”, the BRPs had run out of options. Hence, their request 
for an opportunity to engage in a “controlled liquidation” process.    

[44] The BRPs had taken it upon themselves to liquidate the company while the BR 
proceedings were still active. This as I said earlier is unlawful. A liquidation is an 
alternative to a BR: a BR process is designed to rescue not liquidate a company. It 
cannot be used to circumvent the liquidation process.  

[47] Before closing it is necessary to record that in my judgment the BRPs were 
reckless in the following respects: 

a. by promising the employees that they would be paid all their PCF claims in 
full once the BR proceedings were terminated. They held on to this promise 
for a period of two months during which period they failed to pay any of the 
employees their salaries. They had to be pressurised by the first applicant, 
Numsa, to initiate the process contemplated by s 189 of the LRA. It was only 
then that they took the responsible decision to terminate the employment 
contracts. As a result of their conduct, the employees remain out of pocket for 
a substantial sum of money. 

b. by failing to take note of ss 134(3) of the Act; 

c. by elevating the PCF claims of the employees over the secured claim of the 
Bank; 

d. by pursuing a liquidation process under the auspices of a BR; 

e. by failing to accept the invitation to inform this Court of the exact amount 
realised from the sale of the encumbered assets, the exact amounts received 
from the sale of any other assets, the total amounts held in trust by 
themselves and amounts paid out to any creditor. nnn 

[48] This case highlights in acute form the need for creditors and other stakeholders 
to reign in the BRPs in order to ensure that BR is not abused, or does not cause 
considerable harm, or does not result in the BRP(s) being the main beneficiaries of 
the process. In this case the BRPs and Smit & Sewgoolam have earned a 
considerable amount of money from the BR process. 

[49] To conclude, the application cannot, on a fair analysis of the facts and the law, 
succeed.  Although the Bank did not bring a counter-application it would be 
appropriate to indicate clearly that the BRPs are obliged to promptly pay over the 
proceeds of the sale of the encumbered assets to the Bank. 

 Costs  



[50] At the hearing the Bank did not pursue the issue of costs with any vigour. It, 
according to its counsel, was agnostic on this issue. It recognised that the 
employees were placed in an invidious positon by the manner in which the BR 
process had unfolded and by the conduct of the BRPs forcing them to approach the 
court for assistance. They acknowledged that the application was bona fide and born 
from the desperation of the employees. As for the first applicant the Bank 
acknowledged that had it not assisted the employees they would not have been able 
to seek the assistance of the court and therefore did not pursue a claim for costs 
against it. It follows that each party should be bear its own costs. 

  

Order 

[51] The following order is made. 

a. The application is dismissed. 

b. Each party is to pay its own costs. 

  
 

MURRAY NO AND OTHERS v AFRICAN GLOBAL HOLDINGS (PTY) LTD AND 

OTHERS 2020 (2) SA 93 (SCA) 

Company — Winding-up — Voluntary winding-up — Creditors' voluntary winding-up 
— Company may be wound up if it would, soon after resolution to wind up, be unable 
to pay debts in normal course of business — Companies Act 61 of 1973, s 351. 

Company — Winding-up — Insolvent company — Test for commercial insolvency — 
Insufficient liquid assets to pay debts in ordinary course and thereafter continue normal 
trading — Company's current financial position as well as its financial position in 
immediate future to be considered — Company that will in near future be unable to 
meet its obligations is commercially insolvent and liable to be wound up — Irrelevant 
that company's assets exceed its liabilities — Companies Act 61 of 1973, ch 14. 

 

Company — Winding-up — Master — Jurisdiction — Masters at nine main seats of 
High Court exercising jurisdiction over entire province, including areas covered by 
local seats — Jurisdiction of Masters at local seats confined to areas over which those 
courts exercise jurisdiction — Pretoria Master accordingly having jurisdiction over 
liquidation of company with registered office in Johannesburg — Administration of 
Estates Act 66 of 1965, s 2(1)(a)(ii). 

 

Court — High Court — Composition — Single court with nine divisions corresponding 
to provinces, with main seats in all of them and local seats in some — Main seats 
having jurisdiction over entire province, local seats over defined portion thereof — No 
longer appropriate to refer to local seats as local divisions — Superior Courts Act 10 
of 2013. 

 
African Global Group (Group) found itself in trouble when banking facilities were 
withdrawn from its operational wing (Operations) following revelations at the Zondo 
Commission of Enquiry about the conduct of its predecessor, Bosasa. As a result 



Group and its holding company (Holdings), acting under s 351 of the (old) 
Companies Act 61 of 1973, on 12 February 2019 resolved to place Operations and 
its subsidiaries in creditors' voluntary winding-up (CVW). But soon thereafter 
Holdings had a change of heart and sought to reverse the CVW by having it declared 
void in the Johannesburg High Court. Its case was that since Operations and its 
subsidiaries were solvent when the resolutions to wind them up were taken, s 79 and 
s 80 of the (new) Companies Act should have been used for their liquidation instead 
of s 351 of the old Act. Therefore the resolutions to wind up and subsequent 
appointment of the liquidators were null and void. Holdings also argued that since 
the companies had their registered addresses in Johannesburg, the liquidators were 
wrongly appointed by the Pretoria Master, and that they therefore lacked locus 
standi.   
The application, though opposed by the liquidators, was granted on the solvency 
issue. In an appeal by the liquidators, the Supreme Court of Appeal — 
Held 
As to the appointment of the liquidators: In 2012 the Constitution was amended to 
constitute a single High Court in South Africa, and in 2013 the Superior Courts Act 
10 of 2013 abolished local divisions and constituted the High Court in its present 
nine divisions, corresponding to the nine provinces, with main seats in all of them 
and local seats in some (see [16]). The local seats were not separate courts and it 
was no longer appropriate to refer to them as local divisions (see [18]). The area of 
jurisdiction of the Masters at the main seats overlapped that of the Masters at the 
local seats situated in their provinces (see [18] – [19]). Since the area of jurisdiction 
of the Master in Pretoria included the entire area of jurisdiction of the Master in 
Johannesburg, Holdings' objection to the appointment of the liquidators by the 
Pretoria Master was without merit (see [19]). 
 
As to solvency: A solvent company could be wound up only under the new Act, and 
for the purposes of the new Act a solvent company was a commercially solvent 
company. Commercially insolvent companies were liable to be wound up only under 
the old Act and could not be wound up under the new Act (see [23]). The test for 
commercial solvency was whether the company had liquid assets or readily 
realisable assets to meet its liabilities as they fell due, and to be met in the ordinary 
course of business, and thereafter whether the company will be in a position to carry 
on normal trading (see [28]). When, for whatever reason, a company was unable to 
access any liquid assets, it was illiquid and unable to pay its debts as they fell due 
(see [29]). 
 
In the present case the inability to pay was imminent once the Group's access to 
banking facilities was terminated (see [30]). Determining commercial insolvency 
required an examination of the financial position of the company at present and in 
the immediate future to determine whether it will be able in the ordinary course to 
pay its debts, existing as well as contingent and prospective, and still continue 
trading (see [31]). In the case of the Group the answer was clearly that it could not — 
substantial sums of VAT, provisional tax and pension-fund contributions due 
primarily by Operations had fallen due for payment on 28 February 2019 and were 
not paid (see [32]). Another factor that highlighted the commercial insolvency of the 
Group was its inability to afford the security that it would have to pay had there been 
a members' voluntary winding-up or proceedings under s 80(3) of the new Act, 
instead of the CvW (see [33]). Operations and the other companies in the Group 



were therefore commercially insolvent when the resolutions for their voluntary 
winding-up were taken (see [34]). Since this conclusion removed the underpinnings 
of Holdings' case, the High Court application should have been dismissed (see [34]). 
 
The SCA concluded its judgment by pointing out that High Court's insinuations that 
the liquidators would not discharge their duties properly under the supervision of the 
Master and in accordance with the directions of creditors, and that the reason for the 
liquidators' opposition was their own financial interests, were completely unfounded 
(see [42] and [43]). The insinuations verged on the defamatory and there was 
accordingly no justification for the court's de bonis propriis costs order against the 
liquidators (see [46]). 
 

CMC DI RAVENNA SC AND OTHERS v COMPANIES AND INTELLECTUAL 
PROPERTY COMMISSION AND OTHERS 2020 (2) SA 109 (GP) 
 
Company — Business rescue — External company — Whether external company 
subject to business rescue proceedings in terms of Act — Proceedings available to 
'company' — External company not 'juristic person incorporated in terms of this Act' 
— 'Company' properly defined not including external company — Business rescue 
therefore not available to external company — Companies Act 71 of 2008, s 1 sv 
'company' and s 129. 

Company — External company — Whether constituting 'company' — Companies Act 
71 of 2008, s 1 sv 'company'. 

Company — External company — Registration — Whether external company 
registered under Act deemed to have been 'incorporated' under Act, and thereby 
meeting definition of 'company' — Incorporation and registration two distinct processes 
— Registered external company not 'juristic person incorporated in terms of this Act' 
— Companies Act 71 of 2008, s 1 sv 'company'. 

 
The first applicant, CMC, was a company incorporated in terms of the laws of Italy. It 
was an 'external company' for the purposes of the Companies Act 71 of 2008, in that 
it was 'a foreign company [ie a company incorporated outside the Republic] that 
[was] carrying on business . . . within the Republic [of South Africa] . . .' — see s 1 sv 
'external company. Further, it was registered as an external company with the 
Companies and Intellectual Property Commission (the Commission) under the Act — 
see s 23(1). (Note that CMC was in fact registered as an external company under 
the old Companies Act, 1973, but was deemed to have registered as an external 
company under the new Act by virtue of the latter Act's transitional arrangements.) In 
December 2018 CMC's board of directors resolved to place CMC under voluntary 
business rescue in South Africa. It filed the appropriate form with the Commission, 
commencing the process. Shortly afterwards, however, the Commission withdrew 
the proceedings — external companies, it explained, could not be placed under 
business rescue under s 129 of the Act. CMC, in the present proceedings instituted 
by it in the Pretoria High Court, and supported by its two business rescue 
practitioners, sought, in the main, an order declaring that it was validly under 
business rescue as contemplated in terms of s 129 of the Act pursuant to the above-
mentioned resolution. The Commission opposed the relief. The companiesEsor 
Construction (Pty) Ltd (Esor), Absa Bank Ltd and Stefcor (Pty) Ltd intervened. 



Section 129 of the Act envisioned the placing under business rescue of 'the 
company'.  
 
The key question, then, in the present case, was whether CMC qualified as a 
'company' for the purposes of s 129 of the Act. 'Company' was defined in s 1, the 
general definition section — no definition was provided in s 129 — as including 'a 
juristic person incorporated in terms of this Act'; 'a domesticated company', or a 
'juristic person that, immediately before the effective date was registered in terms of 
the [old Companies Act], other than as an external company as defined in that Act'. 
CMC argued that it, as an external company registered under the Act, was included 
in the general definition in the sense that it was a juristic person incorporated in 
terms of the Act. (See [29].) In support of such proposition, it submitted that an 
external company, when 'registered' in South Africa, was 'notionally' 
incorporated under the Act in South Africa, and therefore met the definition of 
'company'. (It added that a 'juristic person' included a foreign company that 
conducted business in South Africa.) In contrast, the Commission's position was that 
registration as an external company did not result in incorporation of a secondary 
legal entity; that the external company was therefore subject to the laws of the 
jurisdiction within which it was incorporated; and, accordingly, the external company 
was not a 'company' and accordingly not subject to business rescue proceedings 
under the Act. (See [10].) 
Held, that the 'company' definition did not expressly include external companies, 
such as CMC. (See [26].) Such fact had to be considered against a background in 
which the old Companies Act, 1973, under s 2(2), had a catch-all provision — of 
which the 2008 legislature would have been aware — which provided that the 
sections of that Act would apply to every company, including external companies. 
The 2008 Act had no such provision, instead only making specified sections of the 
Act applicable to external companies. The probable interpretation was that the 
legislature intended to exclude external companies from the definition of 'company'. 
(See [26].) Such an interpretation was fortified by the fact that there was a specific 
legislative intent in the 2008 Act to reduce the regulation of external companies to 
promote investment in the South African markets (see [27]). 
Held, further, that CMC's argument that an external company, when registered under 
the Act, was incorporated thereunder — and therefore met the definition of 
'company' — had to be rejected. Incorporation and registration had always been two 
distinct processes. There was simply no 'notional' incorporation when an external 
company was registered in South Africa. (See [34].) Further, s 1(a)(i) of the definition 
specifically excluded an external company as defined in the Act (see [35]). 
Held, accordingly, that business rescue proceedings under s 129 of the Act were not 
available to CMC, being an external company. It was therefore not validly under 
business rescue in terms of s 129 of the Act (see [40]). Application refused. 
 
FURNITURE BARGAINING COUNCIL v AXZS INDUSTRIES (PTY) LTD 2020 (2) 
SA 215 (GJ) 
 
Winding-up — Effect of voluntary winding-up on compulsory winding-up — Voluntary 
winding-up after presentation to court of compulsory winding-up application, but before 
hearing of application — Companies Act 61 of 1973, s 351; Companies Act 71 of 2008, 
s 80. 

 



In this case, applicant presented a compulsory winding-up application to the court, in 
respect of respondent company, and some time later, but before the hearing of the 
application, a resolution of voluntary winding-up was filed with the Companies and 
Intellectual Property Commission, so obtaining voluntary winding-up (see [23], [27] 
and [38]). 
This came to light at the hearing of the compulsory liquidation application, and the 
issue it raised was whether the voluntary winding-up barred grant of a compulsory 
winding-up order.  
The court held that it did not, in that, on grant of the order, the compulsory winding-
up was deemed to have commenced on the date of presentation of the liquidation 
application to court, which was before the voluntary winding-up, and invalidated it 
(see [49]). 
This approach was bolstered by the apparent legislative intent that: the status quo be 
maintained from commencement of the compulsory winding-up until the grant of the 
liquidation order (see [50]); that a voluntary liquidation obtained between the date of 
presentation to the court of the application for compulsory liquidation, and the 
application's grant, did not supersede the compulsory liquidation proceedings (see 
[51]); and the negative effect if this were the case, which cannot have been intended 
(see [53]). 
 
Compulsory liquidation granted, and it declared that the voluntary liquidation, and 
any steps taken pursuant to it, were ineffective and void (see [61]).  
 

Nedbank Limited v Weideman NO and Others (31/2020) [2020] ZAFSHC 76 (26 
March 2020) 

Sequestration application-trust-factual disputes not enough to not grant order 

This is an opposed application for the provisional sequestration of the estate of the 
trust known as Rorich’s Hoop. The respondents are the trustees for the time being 
of Rorich’s Hoop Trust. 

The following issues are generally of common cause: The applicant is a commercial 
bank and one of the creditors of the respondents. The respondents’ indebtedness to 
the applicant is for an amount of R114 141 801.79 as of 19 December 2019 which 
arises from a facility agreement, a written contract of suretyship agreement for the 
obligations of the trust Angro Fertilizer (Pty) Ltd, five separate instalment sale 
agreements and two written contracts of suretyship for the obligations of the 
trusts Sunset Beach Trading CC, Welgeval and Angro Fertilizer (Pty) Ltd. 

[3] The said credit agreements are secured by a notarial general covering bond 
concluded by the parties on 24 October 2018 and in terms of the said bond certain 
acts of breach of any agreements that the respondents are a party to triggers the 
immediate repayment of the respondents’ indebtedness to the applicant, viz; On 12 
July 2019 a judgment was granted against Rorich Hoop Trust in the amount of 
R2 618 003.29 together with interest and costs, the trust failed to satisfy the 
judgment as a result on 27 September 2019 the trust’s assets were attached by the 
sheriff, furthermore, Sunset Beach Trading CC one of the trust security providers is 
no longer conducting business due to liquidation and about R10 000 00.00 worth 
of Rorich Hoop Trust’s assets have been disposed of by way of voluntary auction.  



The respondents’ opposition of the application is premised on the ground that there 
are factual disputes pertaining to the amounts owed by the respondents and the 
surrounding circumstances. The figures referred to by the applicant are not correct 
and the debt is not yet due. It was also asserted by the respondents’ counsel that the 
estate of the trust is vast, a forensic audit can assist by putting into perspective the 
accurate state of the assets and the liabilities of the trust. These issues cannot be 
resolved on the affidavits but by way of oral evidence, the court must therefore refer 
this application for hearing on oral evidence. 

[18] The requirements of s 8 (c) and (d) have been satisfied. There are no 
exceptional circumstances warranting the court applying its discretion in the 
respondents’ favour. The sequestration of the respondents will be to the advantage 
of the creditors as the trustees will bring about a convergence of all the assets and 
liabilities of the trust to ensure a fair distribution to the creditors. 

 [22] Taking into consideration all facts of this matter I’m satisfied that there is good 
reason to place the respondents under provisional sequestration. 

 

Botes and Another v Hitachi Construction Machinery Southern Africa Co (PTY) 
LTD (205/2018) [2020] ZANCHC 4 (13 March 2020) 

Business rescue-suretyship-BRP acknowledged the amount due-can do it 

This is an application for leave to appeal to the Supreme Court of Appeal against my 
judgment of 15 March 2019 wherein I ordered inter alia that the applicants (as 
sureties) pay the respondent (as creditor) the outstanding pre-business rescue debt 
and post-commencement financing debt owing to the respondent after Blue Chip 
Mining and Drilling (Pty) Ltd (the principal debtor), had been released from its 
obligations to the respondent following the acceptance and implementation of a 
business rescue plan. 

“The grounds of appeal are briefly as follows:  That I erred in following the obiter 
dictum in Newport Finance Company (Pty) Limited and Another v Nedbank 
Limited 2016 (5) SA 503 (SCA), where the terms of the suretyship in casu are 
completely different to those considered in Newport.  The result being a judgment in 
conflict with the judgment of Rogers J in Tuning Fork (Pty) Limited t/a Balanced 
Audio v Greef and Another 2014(4) SA 521 (WCC); and that I erred in finding that 
the business rescue practitioner validly admitted the principal debtor’s 
indebtedness.” 

With regard to the first ground of appeal, there is no substance in the argument that 
my judgment is in conflict with the judgment in Tuning Fork.  In that matter Rogers J 
was confronted with a situation where the suretyship did not stipulate the position of 
the sureties upon a compromise with the principal debtor.  (See paragraphs 1 and 14 
(iii) of the Tuning Fork judgment.) 

 The Newport judgment dealt with a situation as the one in casu.  I have referred to 
its applicability herein in paragraphs 13 to 16 of the main judgment.  I stand by my 
reasons in this regard. 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s8
http://www.saflii.org/cgi-bin/LawCite?cit=2016%20%285%29%20SA%20503


I am therefore not of the opinion that an appeal on this ground would have a 
reasonable prospect of success. 

 With regard to the second ground of appeal i.e. the argument that the business 
rescue practitioner could not validly acknowledge or admit the indebtedness of Blue 
Chip, I refer in addition to my reasons in paragraphs 20 to 21 of the main judgment, 
to Two Sixty Four Investments (Pty) Ltd v Trust Bank 1993 (3) SA 384 (W) at p 387 
thereof, where Leveson J stated the following: 

 “Lastly, on this aspect, clause 9 of the deed of suretyship provides that the surety is 
bound by all admissions of liability made by the principal debtor.  It seems to me that 
the acceptance of the respondent’s claim, not merely by the liquidators, but by 
creditors in the second creditors’ meeting of the insolvent company, acting as the 
organ of the Company in a like sense to that used by Gower in his well-known text 
on Modern company Law, of the board of directors or the members in general 
meeting as the organ of the company, is such an admission.  The applicant would be 
bound thereby.” 

 Although this pronouncement by Leveson J was said in relation to liquidations, the 
principle would be applicable to business rescue proceedings as well. 

 This ground of appeal also has no merit.   

The application for leave to appeal is dismissed with costs. 

Lange N.O and Others v Maartens N.O and Others (1094/2019) [2020] ZANCHC 
8 (20 March 2020) 

Business rescue-application to set aside resolution, plan, sale- grounds are no locus 
standi-resolution signed by member of trust as manager of the CC - the CC Act 
specifically provides that a person holding interest for the benefit of a trust inter 
vivos is to be personally liable for the rights and obligations of the close corporation-
he could sign 

Business rescue-- Panamo Properties (Pty) Ltd and Another v Nel and Others 
NNO followed- the process was too far ongoing 

Business rescue-three months no end-There is no authority to the proposition that 
business rescue must cease after three month 

 

The applicants are trustees of an inter vivos trust called Arizma Trust, IT Numbers 
280/2006 (‘the Trust’). The trust holds 100% interest in a close corporation known 

http://www.saflii.org/cgi-bin/LawCite?cit=1993%20%283%29%20SA%20384


as Blazecor 116 CC (‘Blazecor’), which is cited as the second respondent in this 
application. Blazecor is presently under business rescue and the business rescue 
practitioner appointed to oversee its affairs is the first respondent, Mr Dawid 
Maartens N.O (‘Maartens’). 

The applicants filed this application asking the court to grant them the primary order 
setting aside a resolution that was passed by the first applicant to commence the 
business rescue of Blazecor. The allegation supporting this prayer is that the 
resolution was invalidly passed by the first applicant and therefore, it is null and void. 
Also, the applicants seek ancillary orders to set aside the business rescue 
proceedings, the business rescue plan and the sale by Maartens of certain land 
property known as Koras 412, District Gordonia, Northern Cape (‘the property’). 

The basis for the contention that the resolution is a nullity is that it was passed by the 
first applicant using his capacity as managing member of the close corporation. In 
his founding affidavit the first applicant alleges that he lacked the required locus 
standi to pass the resolution, ostensibly because Arizma, and not him, is the member 
of Blazecor. If it is found that the resolution amounts to a nullity, the applicants 
further submitted that all the processes that were embarked upon pursuant to the 
commencement of business rescue must also be set aside. 

In addition, the applicants further contended, that if it is found that the resolution was 
valid, continuation of the business rescue processes was in contravention of s 132(3) 
of the Act and therefore invalid. They prayed, as a result, that the court should set 
aside business rescue on this ground. Although this ground was not raised in the 
applicants’ founding papers, I am prepared to consider its merits.  

Non-compliance with s133 of the Act 

[11]     The provisions of s133(1) of the Act imposes a moratorium on litigation 
against a company that is under business rescue. The respondents therefore 
called for this matter to be dismissed on the basis that the applicants had not 
obtained consent from Maartens, as business rescue practitioner, or the leave 
of court, to institute the application. That there was no compliance with 
s133(1) is not in dispute. 

[12]     The applicants disputed that s133(1) is applicable in this matter. They argued 
that this matter was not an action against the company in business rescue. 
Rather, so went their argument, this application is meant to assert the rights of 
the company in business rescue. I am therefore called upon to determine 
whether the case is an action ‘against the company’. A positive answer to the 
question would imply that the applicants were supposed to have asked 



Maartens to consent to the application, alternatively, to apply for leave of court 
to institute the application. 

 [14]     It is settled law that a person may only act against a company that is under 
business rescue if one or more of the circumstances mentioned above have 
been satisfied. This is in respect of both pending proceedings and matters 
which may be instituted after business rescue has started.The respondents 
contend, therefore, that this application does not comply with the 
requirements of the Act and that it should be dismissed with costs. The 
applicants do not deny that one may only act against a company in business 
rescue if the requirements of s133 have been satisfied. Their argument is that 
compliance with the said provisions was not required because the application 
is not against but for the benefit of the corporation. 

 [16]     I add that, in my view, an action that opposes resolutions or mandates given 
to the practitioner in the rescue plan that was approved at the meeting with 
creditors amounts to action against the company. I cannot understand why, if 
the applicants truly wanted to take action for the benefit of the company, they 
did not ask the practitioner to partner them or for his consent to litigate. I 
accept that in terms of s137 of the Act a member of an entity in business 
rescue is still liable for the management of its affairs. That does not mean 
that, in the circumstances of this case, the applicants can simply bypass the 
practitioner and institute action on behalf of the corporation. The excuse that 
this is an application for the benefit of Blazecor stands to be rejected. 

 [19]     I find that the applicants ought to have asked for Maartens’s consent to 
institute this application. Alternatively, they should have asked the court to 
grant them leave to litigate against Blazecor. 

Consideration of the merits 

 [20]      In case I am wrong in finding that the applicants were required to comply 
with the provisions of s 133(1) of the Act, I considered it prudent to deliberate 
the merits of the application. 

[21]       The parties were ad idem that Blazecor was and still is in financial distress. 
That financial disposition is the main reason why the first applicant passed 
the impugned resolution to place the corporation under business rescue. 
When doing so, the first respondent was ostensibly acting in his capacity as 
the sole member of the corporation and therefore sitting in the position akin 
to that of a director of a company. 



[22]       The current financial position of Blazecor is one of the important 
considerations for the determining the question whether the business rescue 
should be set aside, and, if so, what would be the natural consequences of 
the order. This question is raised because the respondents have contended 
that if an order ending business rescue was to be granted, the court should 
then place Blazecor in liquidation. The applicants have given no compelling 
answer to this issue. 

[23]       Evidence before me suggests that the first applicant was nominated by the 
trustees of Arizma to hold membership in Blazecor. He held the membership 
as a representative of the trust inter vivos. He was the sole member of the 
close corporation. Section 29(1A) of the Close Corporations Act[10] (‘the CC 
Act’) has created a dispensation in terms of which the first applicant as a 
trustee of an inter vivos trust could hold membership in a close corporation. 
Before the introduction of this provision, the CC Act had rendered it 
impossible for a trustee of an inter vivos trust to hold membership (in that 
capacity) in a close corporation. 

[24]       It has to be emphasised that it was only in that capacity that the first 
applicant was able to hold membership in Blazecor, being a representative 
nominated by the other trustees of the trust inter vivos. He could not have 
held that membership position as a trustee of an inter vivos trust other than 
as provided for in s29(1A) of the CC Act. Furthermore, s29(1A)(b) of the CC 
Act stipulates that a person holding membership as a trustee of a trust inter 
vivos shall personally enjoy all the rights and obligations of a member 
between himself and the close corporation. A suggestion that the trust is the 
holder of interest in the close corporation simply cannot be correct.  

[25]       I can find no reason why the first applicant as a person holding membership 
in Blazecor, as trustee of an inter vivos trust, could not have lawfully passed 
the resolution that led to the close corporation being placed under business 
rescue. He is the only person who was charged with the management of the 
affairs of the close corporation. A suggestion that he acted solely in his 
managerial or personal capacity is unfathomable and legally untenable. No 
one else could have validly taken the decision. The co-trustees had no active 
role to play. This is because the CC Act specifically provides that a person 
holding interest for the benefit of a trust inter vivos is to be personally liable 
for the rights and obligations of the close corporation. Also, the applicants 
cannot ignore the fact that the first applicant singularly held the entire 
members’ interest in Blazecor, making him the only person who had the 
capacity to take the decision place the close corporation under business 
rescue. 

[26]       The reasoning that was put forward by the applicants as to why this court 
should find that the resolution which commenced business rescue is a nullity 
is in my view incongruent with the provisions of the CC Act, and, as a result, 
cannot be acceded to. Such contention stands to fail. The member’s interest 

http://www.saflii.org/za/cases/ZANCHC/2020/8.html#_ftn10


in the close corporation was as a matter of both fact and law held by the first 
applicant, and he held it in his capacity as a nominated representative of the 
trust inter vivos.[13] His relationship with his co-trustees in Arizma bears no 
relevance with respect to the decisions taken on behalf of Blazecor. It is 
relevant that s29(1A)(c) further provides that a close corporation is not: 

“…obliged to observe or have any obligation in respect of any provision of or 
affecting the trust or any agreement between the trust and the member 
concerned of the corporation;” 

[27]       In my view the statutory provision quoted above signifies that the 
relationship between the member representing the trust inter vivos and his 
fellow trustees is of no legal consequence in so far as the administration of 
the affairs of the close corporation is concerned. What is important is that 
only[14] a member of a close corporation has fiduciary responsibilities to 
perform his duties and functions in the best interest of the corporation 
concerned. None of the applicants, as trustees, except for the first applicant, 
had any fiduciary responsibilities towards Blazecor. 

[28]       There is another consideration of importance in this matter. This relates to 
an issue that was raised by Mr van den Bogerts, on behalf of the first and 
second respondents, that the applicants were precluded and could no longer 
challenge the validity of the resolution as the meeting of creditors had 
already taken place and the business rescue plan already adopted. He relied 
on the authority from the case of Panamo Properties (Pty) Ltd and Another v 
Nel and Others NNO where it was held that: “[13]      Secondly, the time for 
bringing such an application is restricted. An application to set aside the 
resolution may be brought at any time after the date of adoption of the 
resolution, once a business rescue plan has been adopted, the time for 
challenging a resolution is past. Whatever, flaws may have been present 
before that time become that time become of purely historical importance 
thereafter.” (Emphasis Added)    

[29]       The applicants did not present any persuasive counter argument for this 
submission. Mr Janse van Rensburg conceded that he had no legal authority 
to quote in order to rebut this submission. He however persisted with his 
submissions that the court should still find in the applicants’ favour. The SCA 
authority binds this court and leads me to a conclusion that the time period 
for challenging the validity of the resolution that began the business rescue 
of Blazecor has long passed. On this ground too, the application to set aside 
the impugned resolution has to fail. 

[30]       The applicants’ second ground for challenging the present business rescue 
was that the proceedings should have come to an end within a period of 
three months. They argued that in terms of s132(3) of the Act the only way in 
which business rescue could continue beyond the period of three months is 

http://www.saflii.org/za/cases/ZANCHC/2020/8.html#_ftn13
http://www.saflii.org/za/cases/ZANCHC/2020/8.html#_ftn14


if there was an extension that was granted by a court. It is common cause 
that a period of three months has long passed since business rescue 
proceedings started. It is further common cause that there is no court order 
extending Blazecor’s business rescue. 

 [34]       There is no authority to the proposition that business rescue must cease 
after three months if it has not been extended by the court. Mr Janse van 
Rensburg, the applicants’ counsel, conceded that no such authority existed, 
but implored this court to interpret the provision as implying that business 
rescue proceedings end after three months when there has been no 
extension. I do not agree with this interpretation, which is based on 
unwarranted creativity as opposed to relying on settled principles.  

[52]     In the premises, the application is dismissed with costs. The applicants are 
ordered to pay the costs of this application on a punitive scale as between 
attorney and client. 

Caratco (Pty) Ltd v Independent Advisory (Pty) Ltd (Case no 982/18) [2020] 

ZASCA 17 (25 March 2020) 

Business rescue- practitioner-fees-success fee- whether special fee for 
remuneration of business rescue practitioner outside of s 143 prohibited – special 
fee agreed with creditor of company under business rescue – whether void for 
illegality or contrary to public policy – business rescue practitioner’s duties under ss 
75 and 76 considered. 
 
This is an application for leave to appeal against an order of the Gauteng Local 
Division of the High Court (Makume J) ordering the applicant, Caratco (Pty) Ltd, to 
pay to Independent Advisory Services (Pty) Ltd (IAS) the amount of R2 280 000 plus 
costs on an attorney and client scale. IAS claimed the amount from Caratco as a 
‘success fee’ for having implemented the business rescue of a financially distressed 
company, Galaxy Jewellers (Pty) Ltd. Caratco is a creditor and holds an indirect 
controlling interest in the Galaxy group of companies. It is therefore a company 
‘related’ to Galaxy as envisaged in s 2 of the Companies Act 71 of 20081 (the Act). 
IAS sued Caratco because it alleged that Caratco had undertaken liability for 
payment of the success fee. Caratco denied liability, but the court a quo rejected all 
its pleaded defences and also refused it leave to appeal against the order. Caratco 
then applied for leave to appeal to this court, which referred the application for oral 
argument in terms of s 17(2)(d) of the Superior Courts Act 10 of 2013, with the 
parties having to be prepared to address the court on the merits if necessary. 
 
The court a quo, therefore, had little difficulty in finding that Caratco had agreed to 
pay the success fee of R2 million (plus VAT) and that it had failed to establish any of 
its defences, including the illegality and public policy defences, which I shall consider 
later. The learned judge was also correct in drawing an adverse inference against 
Caratco for having failed to call Watson and Holfeld, and in finding that a punitive 
costs order was warranted against it for the manner in which it had conducted the 
litigation. 



 
[13] The first difficulty with this contention is that s 143 regulates the remuneration of 
business rescue practitioners by the company under business rescue. It says 
nothing about any other fee arrangements that may be concluded between a 
practitioner and a third party, which is what the agreement in issue in this case is. 
So, whatever the scope of s 143 regarding such fee arrangements, it does not apply 
here.  
[14] But even if we accept the dubious proposition that s 143 is the sole basis by 
which business rescue practitioners may be paid, there are no indications in the 
section suggesting that an agreement that does not fall within its ambit is void. In the 
absence of any such clear expression, the question as to whether or not the 
agreement is void depends on whether this inference may be drawn from the 
language of the statute, or put differently, whether such intention may be imputed to 
the lawmaker. One such indication would be if the statute penalises the act; it could 
then be said to impliedly prohibit it and render it null and void. But this is not a hard 
and fast rule. It is only if a court is convinced that the lawmaker intended to invalidate 
the act that a court would so hold.5 Section 143 contains no language entitling a 
court to draw any such inference, much less here where the agreement is with a 
third party.  
5  
[15] Realising the difficulties it faced relying on s 143 to invalidate the agreement, 
Caratco attempted to bolster its case by relying generally on two other provisions, ss 
75(3) and 76. It pleaded that because a business rescue practitioner has the powers 
to manage and control the company in terms of s 140(3)(b),6 and the 
responsibilities, duties and liabilities of a director as set out in ss 75(3) and 76, its 
failure to fulfil its responsibilities and duties for which these sections provide renders 
the agreement void.7  
[16] Section 75 deals with a director’s duty not to have personal financial interests in 
future or existing contracts with the company.8 Section 140(3)(b) 
 
imposes the same general obligations and fiduciary duties of a director under s 75 
upon a business rescue practitioner when he or she assumes this responsibility, 
mutatis mutandis.9 The directors remain in office under s 137(2) acting under the 
practitioner’s authority. The practitioner does not become a director. At common law, 
which applies to s 75, a director has a fiduciary duty to avoid any conflicts of interest 
with the company. In general, therefore, a director cannot have an interest in a 
contract with the company unless it approves the contract at a general meeting after 
disclosure of the interest by the director. Where no disclosure is made the contract is 
voidable (not void) at the company’s instance. 
 
[24] What remains is Caratco’s public policy defence. It contended that the 
agreement is contrary to public policy on two grounds: First, it said that Klopper 
‘subverted the democratic vote of the majority of creditors’ by claiming the debt 
under the pretext that it was due in terms of s 143, when it was not. In this regard s 
143(3) provides for a meeting of the creditors to consider and approve the proposed 
agreement, and s 143 (4) provides for a creditor, who voted against the proposal, to 
apply to a court within 10 business days of the meeting for an order setting aside the 
agreement on the grounds that it is not just and equitable or that the fee charged is 
egregiously unreasonable having regard to the financial circumstances of the 
company. Thus, submitted Caratco, the other creditors could have secured a greater 



dividend for themselves than the amount they received and the conclusion of the 
private treaty between IAS and one of the creditors – Caratco – without disclosure to 
the other creditors was inimical to the legislative purposes of the Act.  
[25] Secondly, and related to the first ground, it contended that because business 
rescue practitioners have a duty of impartiality and independence towards the 
company under business rescue, the agreement for payment of a success fee with a 
single creditor without seeking the approval of the general body of creditors offended 
this duty. This is so, it is contended, because the creditor with whom the agreement 
is concluded would be ‘captured’ by the business rescue practitioner and secure its 
own interests outside of the general body of creditors. This implied that there was 
some sort of bribery or collusive behaviour between the practitioner and the creditor.  
[26] These submissions were not only extraordinary but utterly without any merit. It is 
trite that it is for the party seeking to impugn an agreement on public policy grounds 
to plead and prove the facts upon which it is founded.15 Caratco has done neither. 
Even worse, the proven facts are against it.  
[27] The evidence reveals that Klopper had initially included the success fee in the 
draft business rescue plan that he had prepared on 19 February 2016, which would 
be voted on as envisaged in s 143(4). However, Holfeld requested him to delete the 
fee from the plan so that it could be dealt with in a separate agreement with another 
company – Outlast (Pty) Ltd – that is also controlled by Mr Watson and his co-
directors. Klopper agreed to this proposal. That agreement never materialised 
because Caratco subsequently undertook liability for the payment of the success fee. 
So, when Galaxy’s creditors and shareholders adopted the business rescue plan on 
1 March 2016 there was no separate success fee to be voted on. There was 
therefore no factual basis for the suggestion that Mr Klopper was subverting the 
democratic vote of the creditors by agreeing to delete the success fee at Mr Holfeld’s 
request. If there was any prejudice to the other creditors that would have to be laid at 
Caratco’s door, not IAS. 
[28] The facts, however, show there was no prejudice to any creditor either. Caratco 
submitted that in consequence of the fee, the creditors had to take less money than 
was otherwise available for distribution to them. But Mr Klopper’s evidence 
contradicted this expressly. He testified that the fee had no financial impact on 
creditors at all as it was an additional amount that Caratco had undertaken to pay. It 
was not earmarked for the creditors and if they were dissatisfied with their dividend, 
they would have voted against it, but they did not.  
[29] It hardly lies in the mouth of Caratco, which seeks only to avoid having to meet 
its payment obligations, to now opportunistically invoke some unproven prejudice to 
creditors, to this end. If this was truly its concern, it would have joined the other 
creditors to enable them to make this case. 
 
The application is accordingly dismissed with costs. 
 
Business Rescue-Practice note for Business Rescue 1 of 2020: effective 1 
April 2020 
 

The CIPC issued a practice note indicating what forms should be lodged and to 
whom when initiating a business rescue. 

 
 



Van Rensburg N.O and another v Master of the High Court, Pretoria and 
another [2020] JOL 46991 (GP)  
 
Liquidation and distribution accounts- objections-Master did not fulfil his duties 

Section 407(2) of the Companies Act.  

Costs-Liquidations-attorney cots-when not allowed- statutory affirmation-section 74 
of the Insolvency Act 24 of 1936  

The First Applicant and the Second Applicant are the joint liquidators of 

BOSCHPOORT ONDERNEMINGS (PTY) LIMITED (IN LQUIDATION) ("the 

Company';. During September 2018 the Applicants instituted this application 

("the main application") under case number 65015/2018. THE MASTER OF 

THE HIGH COURT, PRETORIA ("the Master'; was cited as the First 

Respondent and "Wessels" as the Second Respondent. The relief sought in the 

main application is that the Master be ordered to make a ruling in respect of the 

objection of Wessels to the first corrected Liquidation and Distribution Account 

in relation to the winding-up of the Company. In respect of costs the Applicants 

sought an order that the costs be costs in the administration of the winding-up 

of the Company except where the application was opposed, in which case the 

party opposing be ordered to pay the costs.  

[3] The mandatory interdict sought by the Applicants against the Master is in terms 

of subsection 407(2) of the "old" Companies Act, Act 61 of 1973 ("the 

Companies Act';. Section 407 of the Companies Act deals with objections to 

accounts in winding-up proceedings and subsection (2) provides that "If the 

Master is of the opinion that any such objection ought to be sustained, he shall 

direct the Liquidator to amend the account or give such other directions as he 

may think fit". The main application was served upon the Master on the 10th of 

September 2018. Whilst the Master elected not to oppose the relief sought in 

the main application, Wessels (cited on the basis that he had a material interest 

in the outcome of the main application but against whom no relief was sought) 

elected to do so and filed a notice of intention to oppose the main application on 

the 14th of September 2018.Thereafter, Wessels filed his answering affidavit in 

the main application on the ih of December 2018. The Applicants filed their 

replying affidavit in the main application on the 14th of May 2019. 



[4] At that stage the sole issue to be decided by this court in the main application 

was one of fact, namely whether or not the Master had made a decision in 

respect of the objection lodged with him by Wessels and, if he had sustained 

the objection, whether or not he had directed the liquidators to amend the 

account or act in terms of any other directions he may have seen fit. The merits 

of the objection and the decision of the Master in respect thereof, were never 

relevant to the decision to be made by this court in the main application. In the 

premises, one would have expected any "dispute" arising therefrom to be easily 

resolved. At the end of the day the Master had either dealt with the objection or 

he had not. This is a matter of fact. More particularly, it could reasonably have 

been expected that it would be a relatively simple matter to ascertain (through, 

inter alia, relevant documentation and/or civil correspondence) if the Master had 

complied with his statutory obligations in terms of subsection 407(2) of the Act. 

Further, if there was any confusion in this respect, same could also have been 

resolved in the same manner. Regrettably, this did not happen. As a 

consequence thereof the parties managed, between them, to generate some 

544 pages of affidavits and annexures thereto, in what can only have been an 

extremely costly exercise. 

Master deals with all of the objections made by Wessels. The Master sets out a 

history of a number of objections submitted to him but fails to illustrate which 

specific objections have and have not been dealt with by him. It is this failure 

which, in the opinion of this court, has given rise to much confusion, by all 

parties in the main application. Most particularly, the Master has failed to deal 

with, at all, the major concern of the Applicants in respect of the fourth query 

sheet (dealt with earlier in this judgment) where the Master has stated "The 

objections are still applicable". 

[13] In the premises, there seems little to suggest that the Master has complied fully 

with the statutory obligations imposed upon him in terms of subsection 407(2) of 

the Companies Act.  

 [17] Orders in respect of costs de bonis propriis have in effect been given statutory 

affirmation in matters related to insolvent estates. Section 74 of the Insolvency 

Act 24 of 1936 (as amended) states: 



"Improper advising or conduct of legal proceedings 

If it appears to the court that any attorney or counsel has, with intent to benefit 

himself, improperly advised the institution, defence or conducting of legal 

proceedings by or against an insolvent estate or has incurred any unnecessary 

expense therein, the court may order the whole or part of the expense thereby 

incurred to be borne by that attorney or counsel personally."12 

On the facts of the case as they presented themselves in the main 

application and despite the fact that Wessels was unsuccessful in his opposition 

thereto, there is nothing to suggest that the attorneys representing Wessels 

acted negligently or unreasonably to a serious degree when advising their client 

to seek costs de bonis propriis from the Applicant's attorneys. This was based 

on the premise that, inter alia, the Applicant's attorneys were negligent or 

unreasonable in pursuing the main application when they should have known 

that any order granted would be moot. As stated earlier, this line of reasoning 

on behalf of the attorneys representing Wessels came about as a result of what 

Wessels and his attorneys believed the Master had done, namely, sustain his 

objection. This belief, also as stated earlier, was largely (if not solely) 

attributable to the inaction displayed by the Master in the main application and 

his attitude thereto. In the premises, the counter-application cannot succeed. 

 [21] In the premises the court makes the following order: 

1. The Master of the High Court (Pretoria) is to comply fully with the provisions 

of subsection 407(3) of the Companies Act 61 of 1973 (as amended) in 

respect of the objection lodged by the Second Respondent (JOHANNES 

STEPHANUS WESSELS) and as more fully described in paragraph 8 of the 

founding affidavit at page 9 of the application papers; 

2. The Master of the High Court of South Africa (Pretoria) is to comply with 

paragraph 1 hereof within THIRTY (30) days of the granting of this order; 

3. In respect of the application under case number 65015/2018 instituted by 

way of Notice of Motion dated the 4th of September 2018 at pages 1 to 3 of 

the application papers the First Applicant; the Second Applicant and the 

Second Respondent are to pay their own costs; 

4. The application instituted by way of the Notice of Motion dated the 30th of 



October 2019 at pages 545 to 548 of the application papers and the 

counter-application instituted by way of the Notice of Motion dated the 5th of 

November 2019 at pages 703 to 705 of the application papers, are 

dismissed with no order as to costs. 

5. In respect of the application and counter-application as set out in paragraph 

4 hereof the attorneys HAASBROEK & BOEZAART ATTORNEYS and 

JACO ROOS ATTORNEYS INCORPORATED are not to receive any 

payment from their respective clients and shall be liable to pay any costs 

and/or expenses incurred in respect thereof, such to include but not to be 

limited to, inter alia, disbursements to any third parties. 

 

EVZ Industriele Dienste 2 CC v Early Moon Trading 361 CC [2020] JOL 46972 
(GP)       

Application for liquidation-  proceedings are not for settling disputes between the 
parties. However the dispute must be genuine and raised on reasonable grounds         

The Applicant, alleging to be a creditor of the Respondent company, Early Moon 

Trading 361 CC ("EMT"), is seeking an order placing EMT under final liquidation on 
the basis that EMT is commercially insolvent based on its inability to pay its debts as 
set out in s 345 (1) (a), of the Companies Act 61 of 1973 ("the Act"), alternatively on 
s 81 (1) (c) (i) and (ii) as read against s 163 of the Companies Act 71 of 2008 ("the 
2008 Act"). 

[2] EMT is a Close Corporation which specialises in contractor projects relating to 

plumbing, general and building construction as well as civil engineering. Its main 
client being the Municipalities. 

[3] The Applicant is a Close Corporation with a sole member that did business with 
EMT as a sub-contractor on some of the contractor projects that EMT would have 
been commissioned to do by the Municipalities, delivering roads and infrastructure 
services for EMT. 

Historical Background 

(4] It is common cause that on or about 4 September 2013 the Applicant and EMT 

concluded a subcontractor agreement that was partly verbal and partly written on 
two main contractor projects that were awarded to EMT by the City of Tshwane 
Municipality, namely, the Mopani Unit B and Garankuwa Unit 1. 

[5] The Applicant delivered in terms of the subcontractor agreement the related road 

services to the Municipality between the period 18 April 2013 and 26 October 2016. 
ETM 



proceeded to issue invoices dated 6 October 2015 and 4 May 2016 in respect of 
those services to the Municipality. ETM failed to make or produce certain payments 
as agreed and was in breach of the agreement. Applicant alleges that an amount of 
R 1 476 369.05 is owing plus interest calculated at 10.5% per annum from date of 
invoice. 

(6] Notwithstanding Applicant's numerous demands for payment, the amount 
remains owing. The Applicant consequently through its attorneys issued and sent a 
letter in terms of the provisions of s 345 of the Act. The twenty one (21) day period 
as stipulated in the Act expired without ETM making a payment or tendering any 
security to the debt. According to the Applicant there was no response at all. 
Consequently the Applicant alleges that ETM is commercially insolvent and avoiding 
the payment of its lawful creditors, alternatively not in a position to make such 
payments. It in view of that believes that the debts owed by ETM to all its creditors 
could be sufficiently settled through the sale of the Respondent's assets. 

(7] ETM denies that the correct amount owed to the Applicant is an amount of 

Rl 476 369.05 plus interest, but an amount of Rl 157 787.95. It disputes that the 
amounts due are R671 202.00 and R799 194.05 but RS45. 71 and 617 512.95 
respectively. The amounts having been recalculated by the Municipality and a 10% 
deduction effected. 

[8] In its Answering Affidavit ETM opposes the application, proclaiming to be 

commercially solvent and undertaking to pay the amount of Rl 157 787.95 it alleges 
is owing to the Applicant into the trust account of its attorneys until finalisation of the 
matter. 

[9] ETM also disputes that the amounts are (due to be paid) payable, which stance it 

alleges to have instructed its attorneys to convey to the Applicant in response to the 
s 345 letter, that the money will be paid to it only after the arbitration process 
between the Tshwane Municipality and its sister company called Misty Blue Tradings 
CC ("Misty Blue") is finalised. The sole member of ETM is also a sole member of 
Misty Blue Tradings CC. Misty Blue has also engaged the Applicant as subcontractor 
for the contractor projects awarded to it by the Tshwane Municipality in Soshanguve, 
a different area. Tshwane Municipality is claiming back from Misty Blue an amount of 
RS 575 933.00 it alleges is an overpayment Tshwane Municipality made or undue 
enrichment on that contract. Misty Blue Trading paid over the amount to the 
Applicant. ETM alleges that if the Municipality is successful in the arbitration the 
Applicant will have to repay the money to Misty Hills to be paid back to the 

Municipality. Subsequently any money held on behalf of the Applicant will be paid to 

Tshwane Municipality and any shortfall be paid by the Applicant directly to Tshwane 

Municipality. 

[10] As a result of the close relationship between the two companies being owned by 
the same person therefore represented by the same deponent who is a sole member 
of the two companies and Mr Muller, a sole member of the Applicant, they came to 
an agreement that EMT will withhold any amounts due by it to the Applicant pending 
finalisation of the arbitration between the Tshwane Municipality and Misty Blue 



Trading. Only in the event that Misty Blue is successful, will the money due by ETM 
become payable to the Applicant. 

(11] ETM has therefore submitted that the Applicant entitled to payment only on 
success of Misty Blue in the arbitration. Furthermore ETM denies that payment of 
interest on the invoiced amounts was agreed upon. It alleges that payment into its 
attorneys' trust is sufficient security for the alleged debt and therefore argues that the 
Application be dismissed or alternatively the matter be sent to trial. 

(12] The Applicant in its Reply maintains that the contract between itself and the 

Respondent was exclusive and did not include any other party, a subcontractor or 
the client, that is Tshwane Municipality directly. It alleges not to have a relationship 
with the client or to have been nominated as a subcontractor in that contract. The 
Applicant therefore argues that it was entitled to invoice and receive payment as and 
when the work that it had done had been measured by ETM's appointed engineer, 
Lameck Mtete. It pointed out that It had physically done the work on behalf of ETM 
and the latter has been paid for it. 

[13] The Applicant furthermore confirmed that after the s 345 letter was sent to ETM, 
it received a letter from ETM attorneys stating that their client disputes that the 
amounts due and owing are payable in terms of the agreement, the correctness of 
the amounts and that it is duty bound to pay. It further confirmed that its attorneys 
were also informed that payment would be made into the trust account of ETM 
attorneys. Applicant however indicates that its attorneys had then requested proof 
that the money had been paid into the Attorneys account and an undertaking that it 
would not be disposed of or repaid to Tshwane Municipality until litigation has been 
finalised. Neither an undertaking nor confirmation of payment into the trust account 
of ETM's attorneys has been received until the filing of Applicant's Replying Affidavit. 

(14] The Applicant asserts that it is within its right to bring up the Application and in 
the absence of proper security, the deemed provisions of s 345 of the Act apply and 
it therefore must succeed in its application. Also in the absence of security, what is 
stated in the correspondence confirms that ETM is commercially insolvent. 

[15] What later transpired was a filing of Supplementary Affidavits by ETM confirming 
that the undertaking has been fulfilled in that the amount as indicated in the Affidavit 
has now been paid into the Attorney's trust account and applies for the court to 
exercise its discretion to allow the Affidavits. The Affidavit was deposed to by the 
ETM's attorney of record. The filing was opposed by the Applicant on the basis that it 
was irregular since it was filed without seeking the court's consent. 

(16] The Affidavit was for explanatory purposes, intended to bring to the attention of 
the court the fulfilment of the undertaking albeit, late. The Affidavit indicated that the 
amount was erroneously kept in the s 78 investment account which was not a trust 
account and had to be transferred to the trust account. The alternative would have 
been a submission from the bar which the court was inclined not to accept. The 
Affidavits were allowed on that basis, having considered the argument by both 
Counsel. 

(17) Having accepted the Supplementary Affidavits the onus was upon the Applicant 
to prove that ETM is indeed commercially insolvent irrespective of it raising a 
defence that an agreement exists to defer payment (dispute of fact) and having now 



fulfilled an undertaking to pay the amount into the trust account, albeit after the 
pleadings. The Applicant must establish its entitlement to an order on a prima facie 
basis that the dispute raised by the ETM is not genuine or based on reasonable 
grounds. That is determined at the time when the deemed insolvency is to be 
assumed. 

Legal framework 

(18). Irrespective of the ground upon which an application for winding up is brought, 
the court has a discretion whether or not to grant a winding up order; F & C Building 
Construction Co (Pty) Ltd v Macshei Investments (Pty) Ltd 1959 (3) SA 841 (D) at 
844; SAA Distributors (Pty) Ltd v Sport en SPEL (Edms) Beperk 1973 (3) SA 371 © 
at 373. The court's discretion has to be exercised judicially mindful of its inherent 
jurisdiction to prevent abuse of its processes. 

(19) Whether a Company is able or not to pay its debts, the liquidation proceedings 
are not meant for the enforcement of a debt that the debtor company disputes on 
bona fide and reasonable grounds; see Badenhorst v Northern Construction 
Entreprises (Pty} Ltd 1956 (2) 

SA 346 Tat 347H·348C. The liquidation proceedings are therefore not for 
determining if the amount owing or due is payable. The proceedings are not for 
settling disputes between the parties. However the dispute must be genuine and 
raised on reasonable grounds. ETM will have to show on a balance of probabilities 
that the defence raised is genuine and reasonable. 

(20) The fact that one is factually unable to pay one's own debts or commercially 
deemed to be insolvent, is not a bar to raising a defence if it is bona fide and based 
on reasonable grounds. The Respondent will have to show on a balance of 
probabilities that its indebtedness 

to the Applicant is disputed on bona fide and reasonable grounds, the court will 
thereupon refuse the winding up order, in which case the wind up proceedings may 
be postponed until the dispute has been adjudicated upon in the right forum. In that 
case it would consequently not be enough that the Applicant has made a case on the 
probabilities. 

(21] On the other hand the Respondent does not have to establish, even on 
probabilities 

that the company under his direction will as a matter of fact succeed in an action 
which might 

be brought against it by the Applicant to enforce the disputed claim. It must just show 
that 

the alleged facts if proved at the trial, would constitute a good defence to the claims 
against 

it; see Huiser -Reuter and Another v Heg Consulting Enterprises {Pty) ltd (Lane Fey 
NNO 

Intervening 1998 (2) SA 208 (C) at 218D-219C. Notwithstanding Applicant having 
established 



its claim on a prima facie basis, a court will ordinarily refuse application if the claim is 
bona 

fide disputed on reasonable grounds. 

{22] The court determines if the defence is bona fide (genuine). Bona /ides are a 
question 

of fact. In Orestisolve v NDFT Holdings 2015 (4) SA 449 (WCC) Rogers J stated at 
5411-542B 

that: 

"bona /ides in the context of the Badenhorst -rule, does not in my view require that 

the company should hold a belief that at trial its defence to the claim would definitely 

succeed or even be more likely than not to succeed. It would be sufficient, I think, 

that the company genuinely wishes to contest the claim and believes it has 

reasonable prospects of success." (my emphasis) 

[23] It is therefore not for this court to determine whose version is correct, whether or 
not 

the debt due is payable. Only after the dispute is resolved (a due debt has been 
established) 

can the Applicant proceed to apply for the winding up of the debtor company, when 
the court 

will then determine if indeed there is a cause for the latter's liquidation, see 
Orestsolve. 

[24) Section 345 (1) reads: 

(1) a company or body shall be deemed to be unable to pay its debts if- 

(a) a creditor, be cession or otherwise, to whom the company is indebted 

in a sum not less than one hundrend rand then due- 

(i) has served on the company, by leaving the same at its 

registered office, a demand requiring the company to pay the sum so 

due;or 

(ii) , ... 

And the company or body corporate has for three weeks thereafter neglected 

to pay the sum, or to secure or compound for it to the reasonable satisfaction 

of the creditor; or, .... 

(25] The section therefore sets out that a company shall be deemed to be unable to 
pay its 



debts on non-payment in response to a statutory demand. A company is however 
not deemed 

to be unable to pay its debts merely because an established claim has not been paid 
or 

secured; what must be shown is that the company has neglected to pay or secure or 

compound for the claim. The word neglected" found not to be proper (as in English 
decision) 

to describe a refusal to pay where the claim is bona fide disputed on some 
substantial 

ground; see Lympne Investments ltd [1972) 2 All ER 385 (Ch) at 389. 

[26] Despite the deemed inability to pay debts created by s 345 (1) (a), if the 
evidence 

shows that the company is not in fact commercially insolvent, it may also be relevant 
in this 

regard that the company's failure to pay is attributable to a genuine dispute 
concerning the 

claim, even if the court in the event considers the grounds of dispute ill founded. 

[27] Applicant is represented by Mr Wessels and EMT by Mr Harmse. Following the 
issues 

in dispute being defined, Mr Harmse referred to [16] of Orestsolve t/a Essa 
Investments/ NDFT 

Investments 2015 (4) SA 449 wherein reference is made to In Ter Beek United 
Resources CC 
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and Another 1997 (3) SA 315 ©, where the court considering a statutory demand 
given in 

terms of the comparable provisions of the Close Corporation Act 69 of 1984, Van 
Reenen J 

found that the Company was not, at the time of the statutory demand, bona fide 
disputing 

the claim on reasonable grounds. He thus concluded that the company had indeed 
neglected 

to make payment going on to express a view that the deeming effect of a statutory 
demand 

could be neutralised by evidence rebutting the inference of an inability to pay, in that 
case, 

evidence of protracted settlement negotiations; at 3301-332A. Rogers J was of the 
opinion 



that the deeming effect may be neutralised by the company's refusal to make 
payment in 

response to statutory demand, particularly in conjunction with other circumstances, 

providing a basis for the court to exercise its discretion against liquidation. 

Analysis 

(28] In casu the fact that there is a debt and how it arose is not in dispute. The 
amount of 

the debt was supposedly in dispute although the Applicant in its Reply has 
challenged or 

responded to ETM's allegation on the amount. Also ETM contended that the amount 
although 

due, it is not yet payable. "Not payable" in the context where it means that the 
specified 

amount of money although due, the time has not arrived where payment is required. 
ETM 

argues the debt has been incurred, but that payment does not need to be remitted 
until there 

is completion or finalisation of the arbitration proceedings as per agreement between 
the 

parties. 

[29] The Applicant has in its Founding Affidavit alleged that upon issuing a statutory 

demand there was no response nor was security tendered, that being the case, ETM 
is 

deemed commercially insolvent, there being no de facto finding or allegation of it 
being 

factually insolvent. ls therefore a bona fide dispute, a genuine defence? 

[30] Actually ETM responded to the demand, through its attorneys who informed the 

Applicant's attorneys that ETM disputes the claim specifically the correctness of the 
amount 

of the debt, indicating exactly what is owed according to ETM and that the money 
was not 

yet due for payment. The Applicant's attorneys were also informed as per ETM's 
undertaking 

that the money will be paid into the trust account of ETM's attorneys and to be paid 
to 

Applicant only on finalisation of the litigation. The allegations are confirmed by the 
Applicant. 



The only litigation process ongoing at the time was between the Tshwane 
Municipality and 

Misty Blue. It is therefore evident that ETM raised a dispute on the actual amount of 
the debt 

and also on whether the debt is due and payable at the time of the demand, prior the 

Application. The response by the Applicant in the letter was not a denial of the 
allegations 

made by ETM but instead a demand that confirmation of payment to the attorney's 
trust be 

furnished and duly requesting an undertaking that the money will not be paid over to 
the 

Municipality until finalisation of the litigation. 

(31] ETM has also alleged in relation to the delayed payment that an agreement was 

entered into with the Applicant represented by Muller, the Applicant's sole member, 
that the 

money will be due and payable after finalisation of the arbitration proceedings. 
Although the 

Applicant denies the existence of such an agreement it has nevertheless confirmed 
that it 

agreed that on payment of the money into the attorney's trust, ETM delay the 
disposal of the 

amount until finalisation of the litigation. On the question of the agreement there 
being a 

dispute of fact, the court is enjoined to apply the Plascon-Evans Rule. The main 
consequence 

is simply that, in terms of the above-mentioned general rule, where the affidavits in 
this case 
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raise real and bona fide disputes of fact, the court is bound to accept the 
respondent's version 

of the facts. The matter is to be decided on the version of the Respondent, looking at 
what 

Applicant has admitted, the agreement to delay payment did exist. It therefore 
cannot be said 

that there was neglect in response to the Applicant's s 345 demand. ETM did raise a 
dispute 

at the time, that judging by the Applicant's response was "bona fide" and premised 
on 



reasonable ground," confuting the deemed inability to pay. 

[32] On the question of whether or not ETM is factually insolvent, no facts were put 

forward by the Applicant to substantiate its allegations from which the court could 
determine 

ETM actual financial status. It has argued however that the fact that, notwithstanding 
having 

received the payment from the Municipality, ETM could not pay the amount into its 

Attorneys' trust account in accordance with its undertaking indicate that it was 
factually 

insolvent. ETM's subsequent payment of the money into the attorney's trust account 
rebuts 

the mentioned presumption or inference of factual insolvency. The lateness sways 
the issue 

of the costs of the Application. 

[33] Furthermore Applicant argued that ETM's final winding up would be just and 
equitable 

for the same reason, that despite receiving payment earmarked for payment to the 
Applicant 

ETM failed to pay it to the Applicant. This must fail also on the basis that the amount 
has been 

paid into the trust account, albeit late. The payment therefore rebuts an allegation 
that ETM 

is not capable of meeting its current creditor demands, specifically that of the 
Applicant. The 

Applicant had allegedly agreed with ETM that the money can be kept in trust and 
disposed on 

the finalisation of the existing litigation. 

{34] A recent decision of the SCA in Freshvest Investments {Pty) Ltd v Morabeng Pty 
Ltd 

(1030/ 2015 [2016] ZASCA 168) confirmed that If a defence is not unreasonable and 
if a lack 

of bona / ides cannot readily be inferred from the papers, the liquidation application 
is likely 

to be dismissed. 

[35] Under these circumstances the Applicant has failed to establish a case for the 
winding up of ETM, the Respondent. 

The following order is therefore made: 



1. The Application for the winding up of the Respondent is refused. 

2. No order as to costs. 

 

Nedbank Limited v Weideman N.O and others [2020] JOL 47063 (FB) 

Sequestration application-  

This is an opposed application for the provisional sequestration of the estate of the 
trust known as Rorich’s Hoop. The respondents are the trustees for the time being of 
Rorich’s Hoop Trust.debt proven-opposition weak 

[2] The following issues are generally of common cause: The applicant is a 
commercial bank and one of the creditors of the respondents. The respondents’ 
indebtedness to the applicant is for an amount of R114 141 801.79 as of 19 
December 2019 which arises from a facility agreement, a written contract of 
suretyship agreement for the obligations of the trust Angro Fertilizer (Pty) Ltd, five 
separate instalment sale agreements and two written contracts of suretyship for the 
obligations of the trusts Sunset Beach Trading CC, Welgeval and Angro Fertilizer 
(Pty) Ltd. 

[3] The said credit agreements are secured by a notarial general covering bond 
concluded by the parties on 24 October 20181 and in terms of the said bond certain 
acts of breach of any agreements that the respondents are a party to triggers the 
immediate repayment of the respondents’ indebtedness to the applicant, viz; On 12 
July 2019 a judgment was granted against Rorich Hoop Trust in the amount of R2 
618 003.29 together with interest and costs, the trust failed to satisfy the judgment as 
a result on 27 September 2019 the trust’s assets were attached by the sheriff, 
furthermore, Sunset Beach Trading CC one of the trust security providers is no 
longer conducting business due to liquidation and about R10 000 00.00 worth of 
Rorich Hoop Trust’s assets have been disposed of by way of voluntary auction. 

 [14] The respondents’ inability to pay the debts of the trust is demonstrated by the 
adverse court judgment, the voluntary sale of its assets in an auction and the 
liquidation of one of its security providers, Sunset Beach Trading CC. The applicant’s 
allegation that the assets of the respondents are exceeded by the liabilities has not 
been rebutted by any evidence. On the respondents’ own version a forensic audit is 
required to determine the financial position of the trust. 

 [17] The offering of the proceeds of the sale from their assets sold in execution to 
some of the creditors leaving others in the cold implies not only that the respondents 
have no available funds to pay their debts but also that they are preferring one 
creditor to the other. 

[18] The requirements of s 8 (c) and (d) have been satisfied. There are no 
exceptional circumstances warranting the court applying its discretion in the 
respondents’ favour. The sequestration of the respondents will be to the advantage 
of the creditors as the trustees will bring about a convergence of all the assets and 
liabilities of the trust to ensure a fair distribution to the creditors. 

[19] I now turn to deal with the application for condonation. Pursuant to the 
respondents indication of their intention to oppose the application it was agreed 
between the parties that the respondents’ 



answering affidavit was to be filed by the 17th February 2020. The affidavit was only 
delivered on 19 February 2020. 

 [23] In the premises, the following order is granted; 

(1) The late delivery by the respondent of its answering affidavit is 

condoned. I make no order in respect of costs. 

(2) The application to refer the matter for oral evidence is dismissed 

and a provisional sequestration order returnable on 30 April 

2020 is granted as per the draft order attached hereto marked 

as “X”. 

 

JEANY INDUSTRIAL HOLDINGS (PTY) LTD AND OTHERS v ZUNGU-ELGIN 
ENGINEERING (PTY) LTD 2020 (2) SA 504 (KZD) 
 
Business rescue — Suretyship — Effect of company's business rescue on its sureties' 
liability — Sureties not acquiring, before recourse, status to participate in business 
rescue plans — Not 'contingent creditors' — Companies Act 71 of 2008, s 154. 

A surety's right of recourse against a principal debtor arises when it pays the 
creditor, and before this it is not an 'affected person' (as intended in s 128 of the 
Companies Act 71 of 2008 (the Act)) with the right to participate in business rescue 
plans in respect of the principal debtor (see [21]). 
In the present case the principal debtor, Z-E (the defendant), a company that had 
gone into and emerged from business rescue, wanted to ward off an application for 
summary judgment by sureties (the plaintiffs) who, having paid off Z-E's creditor, 
were exercising their right of recourse. The plaintiffs began paying the creditor on 17 
March 2015, after the commencement of Z-E's business rescue on 11 March 2015. 
Z-E argued that business rescue discharged it from its obligations to both the 
creditor and the plaintiffs as sureties, and that the plaintiffs should in any event have 
lodged their claims with the practitioner when business rescue proceedings began. 
Z-E also argued that the plaintiffs were 'contingent creditors' and precluded, under s 
154(2) of the Act, from enforcing any pre-business rescue debt against it. 
The principal issue was whether the institution of plaintiffs' action in May 2018 was 
precluded by the fact that Z-E was placed under business rescue on 11 March 2015. 
See [4]. 
Held 
The plaintiffs did not at the relevant time (March 2015) have any claims to lodge, or 
ones that were capable of enforcement: their claims, which were based strictly on 
the surety's right of recourse, could have arisen only when they made payment to the 
creditor (see [18]). 
Z-E's argument that the plaintiffs would have been 'contingent creditors' in the 
business rescue plan also lacked traction. Even if they were 'affected persons' as 
intended in s 128 of the Act (and there was nothing to indicate that they were), 
contingent claims had to be liquidated, and the plaintiffs would not on 11 March 2015 
have had any idea of the liquidated amount of their claims (see [19] – [20]). 
Moreover, it was generally accepted that a surety did not acquire status to participate 
in business rescue plans (see [21]). 



The court accordingly found that Z-E did not succeed in setting up a bona fide 
defence to plaintiffs' claim and granted summary judgment. 
 
W & A LE ROUX SLAGHUIS (PTY) LTD AND ANOTHER v VAN NIEKERK 2020 
(2) SA 624 (GP) 
 
Auction and auctioneer — Auctioneer — Personal liability of — Whether auctioneer, 
acting as agent, could be held personally liable for obligations of principal. 

Contract — Consensus — Offer and acceptance — Irrevocable offer — Withdrawal 
— Whether party who made irrevocable offer may withdraw it while it still open for 
acceptance. 

Contract — Breach — Repudiation — Whether agreement could be repudiated before 
coming into existence. 

On 14 May 2015 the second appellant (the auctioneer), acting on instructions from 
the first appellant (the seller), conducted an auction at which the respondent (the 
purchaser) made a successful bid for Lot 1, consisting of a building which included a 
butchery with cold and freezer rooms. The purchaser signed an agreement on the 
same day, and paid an amount of R612 150 as a deposit on the purchase price and 
as commission. 
The agreement inter alia recorded that it constituted an offer to purchase to which 
the purchaser was 'irrevocably bound' for a period of 14 days, during which time it 
was open for acceptance by the seller (see [26]); and that 'the person signing this 
contract will nevertheless be held personally liable for the fulfilment of all the terms 
hereof, even though he acts on behalf of the principal' (see [8] and [24.4]). 
Then, on 18 May 2015, it came to the purchaser's attention that the auctioneer had 
mistakenly auctioned off the cold and freezer rooms a second time and that they had 
been almost fully dismantled by the successful bidder. The next day the purchaser's 
attorney addressed a letter to the auctioneer, advising that they were no longer 
prepared to continue with the transaction, given that what remained of Lot 1 was not 
what they bid for, and requested that the deposit and commission be paid back. 
The auctioneer's attorneys (also the seller's attorneys) reverted on 28 May 2015, 
claiming that the fixed property had been restored to what it was at the time of the 
bid, and refused to pay back the deposit and commission, but undertook to hold it in 
trust to cover any damages claim. The purchaser responded by advising the seller 
and the auctioneer, via their attorneys, that the removal and destruction of the cold 
rooms and freezer constituted a repudiation of their agreement, and they had already 
indicated that they would not continue with the transaction. The purchaser again 
demanded that the R612 150 be paid back. On 29 May 2015 the purchaser 
transmitted a signed termination of agreement document to the seller and 
auctioneer's attorneys. Before this, on 27 May 2015, the seller had accepted the 
purchaser's bid. 
During July 2015 the purchaser, together with experts and legal representatives, 
inspected the property to determine the extent of the damage. They found it to be 
substantial. However, the seller and the auctioneer's attorneys, in a letter dated 4 
August 2015, insisted that the cold and freezer rooms had been restored to the 
condition they were in when the purchaser made his bid. And then, on 7 August 
2015, they advised the purchaser's attorneys that the seller had accepted the 
purchaser's repudiation and that the seller had cancelled the contract. 



The purchaser subsequently approached the High Court for relief, which ruled that 
the purchaser had cancelled the agreement properly and lawfully, and ordered the 
seller and auctioneer to pay back the amount claimed, the one paying and the other 
to be absolved — ie the seller and the auctioneer were held liable jointly and 
severally. 
Issues 
In this case, the seller and auctioneer's appeal to the full bench, the parties were 
agreed that the only issues that the court had to adjudicate were — 
(a)   whether an auctioneer, who acts as an agent, can be held personally liable for 
obligations of his principal; 
(b)   whether a party who makes an irrevocable offer may withdraw the offer whilst it 
is still open for acceptance; and 
(c)   whether an agreement can be repudiated before it comes into existence. 
Held 
(a)   A sale by public auction involved three agreements: one between the seller and 
the auctioneer (as principal and agent, respectively), one between the purchaser and 
the seller, and one between the purchaser and the auctioneer. In terms of the 
agreement the auctioneer signed, he had waived any right not to be held personally 
liable for any conduct performed on behalf of his principal. Accordingly, an 
auctioneer may be held jointly liable with the seller. (See [23.3], [23.4] and [24].) 
(b)   Irrevocability could only mean that the offer remained open for as long as the 
seller acted in accordance with the agreement. The implications were that the offer, 
which had evolved into an option — by virtue of the purchaser keeping the offer open 
for 14 days — would hold steadfast, provided that the seller did nothing to change 
the character of the merx or commodity. There was therefore an implied duty 
imposed on the seller to preserve the merx, violation of which may constitute 
repudiation of the option by the seller. Such repudiation, where the merx is materially 
damaged, would entitle a purchaser to withdraw their offer while it was still open for 
acceptance by the seller, whether or not the offer was said to be irrevocable. (See 
[27] and [35.3] and [37].) 
   An offer was not irrevocable simply because it was said to be irrevocable. Whether 
or not an offer was irrevocable depended on the conduct of the parties. An innocent 
party was entitled to withdraw an offer on any of the recognised grounds on which an 
agreement may be repudiated, even if it is said to be irrevocable. The purchaser 
could not be forced to keep the offer open even after the auctioneer had caused 
massive damage to the commodity simply because the offer was said to be 
irrevocable. An offer that was said to be irrevocable may be withdrawn if 
circumstances, such as in this case, favour such a withdrawal. (See [28] and [30].) 
(c)   It was clear that an option was created. This was an agreement on its own that 
could be repudiated. When the purchaser complained that the agreement had been 
repudiated, he meant the option agreement. An option placed the offeror under an 
obligation to preserve the commodity intact, in the same condition it was when the 
offeror inspected it and decided to make an offer to purchase it, until the offer was 
accepted. Before the offeree accepted the offer, he was tacitly bound by the terms of 
the option not to do or suffer to be done anything to the merx or harm or destroy or 
damage it. If he should destroy it or damage it in any manner whatsoever, it changed 
the character of the commodity. The offeror may regard that as a repudiation of the 
option and he may, on that basis only, be entitled to revoke the offer, even if it was 
agreed that the offer was irrevocable. (See [39].) 
Accordingly, the appeal would be dismissed  



 

AS and another v GS and another [2020] 2 All SA 65 (KZD)  

Family Law and Persons – Marriage – Matrimonial Property Act 88 of 1984, section 
21(2)(a) – Constitutionality – Whether effect of section 21(2)(a) was that couples who 
were married subject to section 22(6) of the Black Administration Act 38 of 1927 would 
remain married out of community of property, unless they opted to change their 
property regime to in community of property – As section 21(2)(a) maintained a 
marriage out of community of property as the default position of black persons who 
married before 1988, it constituted indirect unfair discrimination, had unequal 
application and was arbitrary in application. 

The first applicant was a 72-year old housewife, and one of approximately 400 000 
black women whose marriages were out of community due to section 22(6) of the 
Black Administration Act 38 of 1927. The first applicant and the first respondent were 
married to each other on 16 December 1972, out of community of property 
under section 22(6). They had been married for a period of 47 years and such 
marriage still subsisted. The first applicant contended that notwithstanding the repeal 
of section 22(6), being married out of community of property was still the default 
position of their marriage due to the fact that the provisions of section 
21(1) and 21(2)(a) of the Matrimonial Property Act 88 of 1984 perpetuated such 
position. The applicants submitted that the discrimination was in terms of section 
9(5) of the Constitution, unfair and that accordingly, the provisions of section 21(1) and 
21(2)(a) of the Matrimonial Property Act were unconstitutional and invalid to that 
extent. 

Held – Section 9 of the Constitution provides for the principle of equality before the 
law. The stages of an enquiry into a violation of the equality clause requires that there 
is a preliminary enquiry as to whether the impugned provision or conduct differentiates 
between people or categories of people. That is a threshold test. If there is no 
differentiation, then there can be no question of a violation of any part of section 9. If 
a provision or conduct does differentiate, then a two–stage analysis must be applied. 
The first stage concerns the right to equal treatment and equality before the law. It 
tests whether the law or conduct has a rational basis ie is there a rational connection 
between the differentiation in question and a legitimate government purpose that is 
designed to further or achieve? If the answer is in the negative, then the impugned law 
or conduct violates section 9(1) and it fails at the first stage. If, however, the 
differentiation is shown to be rational, then the second stage of the enquiry is activated. 
A differentiation that is rational may nevertheless constitute an unfair discrimination 
under section 9(3) or (4). In principle, both unfair discrimination and differentiation 
without a rational basis can then be justified as limitations on the right to equality in 
terms of section 36. Such unfairness and irrationality should be justified in an open 
and democratic society based on human dignity, equality and freedom. 

The Court found section 21(2)(a) to be unconstitutional, and granted ancillary relief. 
 

AMENDMENT OR RULE 41A 6 
Applications and Summonses- Rule 41A (2)(a) In every new action or 

application proceeding, the plaintiff or applicant shall, together with the summons or 

                                                           
6 Although not the purpose of these updates, I do try to also include some rule changes etc. 



combined summons or notice of motion, serve on each defendant or respondent a 
notice indicating whether such plaintiff or applicant agrees to or opposes referral of 
the dispute to mediation. Amenment came into force March 2020.  

Question: are practitioners ready/geared for this? Mediation in liquidation 
applications? Is it possible? One wonders, maybe to solve issues about payments 
etc.  

 

Van Zyl v Master of the High Court, Western Cape Division, Cape Town and 
Another (16839/2018) [2020] ZAWCHC 30 (30 April 2020) 

Enquiry section 381(1) of the Companies Act 61 of 1973-liquidator’s conduct –
findings by Master into the conduct of the liquidator reviewed and set aside- findings 
not substantiated by facts 

Enquiry section 381 (1) of Companies Act-chairperson to be a master, not advocate- 
Reuben Maphaha, a deputy master in the office of the Master of the High Court, 
Johannesburg, was nominated to undertake the enquiry-made vital mistakes-biased 

 Section 381(1) of the Companies Act 61 of 1973 (‘the Companies Act’) provides that 
the Master ‘shall take cognizance of the conduct of liquidators and shall, if [s]he has 
reason to believe that a liquidator is not faithfully performing his duties and duly 
observing all the requirements imposed on him by any law or otherwise with respect 
to the performance of his duties, or if any complaint is made to him [/her] by any 
creditor, member or contributory in regard thereto, enquire into the matter and take 
such action thereanent as [s]he may think expedient’.  

The members of Asch Professional Services (Pty) Ltd, a company in the course of 
being voluntarily wound up, submitted a complaint to the Master of the High Court, 
Cape Town (‘the Master’), about an aspect of the fees levied by the liquidators.  The 
complaint prompted the Master to initiate an enquiry into the conduct of Christopher 
Peter van Zyl, a prominent Cape Town-based insolvency practitioner.  The decision 
to enquire into Van Zyl’s conduct was announced in the context of the institution of 
litigious proceedings by Van Zyl at the time for the setting aside of the Master’s 
refusal to reinstate him on her panel of insolvency practitioners available to take 
appointments, from which he had earlier been removed at his own request at a time 
when he was in poor health.  The intended enquiry was not limited to Van Zyl’s 
conduct as liquidator of Asch Professional Services (Pty) Ltd.  It extended initially to 
12 other estates and was subsequently extended to 16 estates.  (Two of these 
concerned trusteeships of the insolvent estates of natural persons and were actually 
not susceptible to s 381 of the Companies Act.)  

[2] In announcing her intention that a wide enquiry should be undertaken the Master 
expressed the opinion that Van Zyl had been guilty of a ‘widespread practise’ (sic) 
whereby he fraudulently misrepresented the financial position of liquidated 
companies and defrauded creditors, members and insolvents for his own unjust 
enrichment.  She indicated that an enquiry hearing would be convened under the 
chairmanship of a senior counsel at the Cape Bar.  However, after a procedural 
management meeting in that counsel’s chambers during March 2014, it was 
announced that an official in the Master’s office would preside over the hearing 
instead.  There was some suggestion that the change in plan was inspired by cost 



considerations and also a concern that it might be inappropriate for the Master’s 
statutory functions to be discharged by a person outside the Master’s office.  In the 
event, one Reuben Maphaha, a deputy master in the office of the Master of the High 
Court, Johannesburg, was nominated to undertake the enquiry.  Maphaha was 
appointed as an ad hoc Deputy Master in the Master’s office in Cape Town to clothe 
him with the required authority to fulfil the function. 

[3] The Master’s concerns about Van Zyl’s conduct were set forth in a letter dated 
26 February 2014.  Van Zyl furnished a very full response to them through his 
attorneys in a 90+- page letter, dated 12 May 2014.  Amongst other matters, the 
response pointed out that some of the estates in respect of which the Master had 
indicated that she wished to investigate Van Zyl’s conduct had been finally wound up 
and that he had consequently been discharged from office in the ordinary course, 
with the result that she no longer enjoyed jurisdiction or control over him in those 
liquidations.  A lengthy pause then intervened, whereafter, on 15 August 2014, the 
Master announced that the enquiry would investigate Van Zyl’s conduct as liquidator 
of 10 identified companies in liquidation.  The Master furnished particulars of 
the  respects in which it was alleged that Van Zyl’s conduct had been lacking or 
unlawful in those matters.  These were framed as so-called ‘charges’ for him to meet 
at a forthcoming hearing to be presided over by Maphaha. 

Grounds of review 

[23] Van Zyl advanced the following grounds for review in terms of PAJA: 

1. bias and ulterior purpose or motive; 

2. procedural unfairness; 

3. the findings were materially influenced by an error of law; 

4. the findings were made because irrelevant considerations were taken into 
account or relevant considerations were not considered; 

5. the findings were not rationally connected to the information before the 
decision-maker; and 

6. the findings were so unreasonable that no reasonable decision-maker could 
have made them. 

 

Should judicial review occur in the circumstances?  

[24] Virtually all of the applicant’s complaints were subsequently subsumed in the 
review proceedings that were ultimately determined on appeal by the Full Court in 
the second application, and I therefore do not consider that it would profitable to 
engage with them again in this judgment.  It is clear from what was held in the Full 
Court’s judgment that the findings made by Maphaha are amenable to review and 
being set aside.  His findings predicated on s 394 were materially influenced by an 
apprehension of the import of the provision that was erroneous in law for essentially 
the same reasons that the Master had been in making her decision to remove Van 
Zyl from his position as liquidator.  To the extent (which is not altogether clear) that 
he found that Van Zyl had acted in breach of his fiduciary duties, he was similarly 
materially influenced by an error of law for the same reason as the Master was.  His 
findings that Van Zyl had acted dishonestly were indicative that he had not properly 



applied his mind to the evidence, in other words because relevant considerations 
were not considered.  This may be deduced from his failure to advance any reasons 
for rejecting Van Zyl’s evidence concerning how certain fees came to be incorrectly 
debited.  It may be that Maphaha did not make an affidavit in these proceedings 
because of an apprehension that the first application had been overtaken by 
proceedings in the second application.  The absence of any answer from Maphaha 
would justify a finding that Maphaha’s decision had been made for an ulterior reason 
or because of the unauthorised or unwarranted dictates of another person.  In the 
context of the other grounds upon which the decision falls to be impugned, I shall, 
however, refrain from making a determinative finding in that regard beause of my 
uncertainty whether the omission to make a rebutting affidavit might perhaps have 
been due to a perception that the current proceedings had become moot. 

[25] Maphaha’s findings were in a sense a preliminary step.  Section 381(1) of the 
Companies contemplates an enquiry by the Master into apparent misconduct and 
the taking of action thereanent as might be thought to be expedient.  When the 
enquiry confirms misconduct by the liquidator, the administrative action provided for 
in terms of the subsection includes the consequent taking of action.  Maphaha did 
not reach the stage of taking action against Van Zyl because of the institution of the 
current application for judicial review and also, it would appear, because the Master 
intervened with a parallel process of her own. 

[26] In Democratic Alliance and Others v Oudtshoorn Municipality and Others; In Re: 
Democratic Alliance and Another v Oudtshoorn Municipality and Others [2014] 
ZAWCHC 132 (27 August 2014), [3] Rogers J observed that ‘[t]he circumstances in 
which review in terms of [PAJA] and in terms of the legality principle is available to 
impeach preliminary investigations and recommendations is not altogether 
clear’.  That is true.  However, an important distinguishing feature between the 
current case and that with which the learned judge was dealing in Oudtshoorn 
Municipality was that in this matter the enquiry was not directed, as it was in that 
case, at making a recommendation to another decision-maker to act on.  Maphaha’s 
findings were the first of a two-step process of decision-making, both of which 
entailed himself being the decision-maker.  Accordingly, if his first step decision was 
bad, no point would be served by not entertaining a review until he had made the 
second decision.  The reason being that if the first decision were invalid, the second 
decision could not validly follow.  In addition, the second decision that he had to 
make (‘sanction’) would not afford him the opportunity to undo the first decision 
(finding of misconduct). 

[27] In the circumstances, I accept the argument by Ms Reynolds, who appeared for 
Van Zyl, relying inter alia on the reasoning of Fabricius AJ in Oosthuizen's Transport 
(Pty) Ltd and Others v MEC, Road Traffic Matters Mpumalanga and Others 2008 (2) 
SA 570 (T)[4] and that of Mogoeng J in Viking Pony Africa Pumps (Pty) Ltd t/a 
Tricom Africa v Hidro-Tech Systems (Pty) Ltd and Another [2010] ZACC 21 (23 
November 2010); 2011 (1) SA 327 (CC) ; 2011 (2) BCLR 207 (CC) at paras. 36-39, 
that the findings made by Maphaha constituted administrative action that was 
impugnable on review even before any sanction was imposed.  The question that 
arises, however, is whether it would be appropriate to make a separate order in the 
current matter, in the context of the first application arguably having been overtaken 
by the events that led to the second application.  More particularly so, when 
judgment in the second review did not involve the remission of any question bearing 
on an investigation into Van Zyl’s conduct or the decision to remove him from office 
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for reconsideration by the Master.  As the Full Court judgment noted: ‘The only effect 
of our judgment is to reinstate Van Zyl to his position as liquidator of the corporations 
in liquidation affected by the Master’s impugned decision.  It is not open to the 
Master to revisit her decision to remove him from any of those appointments on any 
of the grounds set out in her letter of 31 August 2017’.[5]  The question really distils 
into one of mootness.  Has the determination of the second application rendered an 
adjudication of the first one of no practical relevance, other than as to costs? 

[28] Ms Reynolds pointed out that it was apparent from the transcript of the enquiry 
proceedings that the intention had been that Maphaha would act in lieu of the Master 
and that he, and not she, would be charged with determining the consequences for 
Van Zyl should any findings of misconduct be made.  This course may have been 
followed because of the allegations of bias and personal antipathy that Van Zyl had 
raised against the Master at quite an early stage after it became apparent that his 
conduct was to be placed under scrutiny.  Ms Reynolds submitted that it was clear 
that the Master had only stepped in, purportedly in terms of s 379(1) of the 
Companies Act, when the difficulties with Maphaha’s findings had been highlighted 
by the bringing of the review application that is currently under consideration.  

[29] As noted in the Full Bench judgment, in making her decision to remove Van Zyl 
from his appointments, the Master indicated that she had acted on the opinion she 
had formed on her own reading of the full transcript of the enquiry proceedings and, 
by implication, not on the basis of the findings made by Maphaha.  She had also 
carried out her own enquiries after the completion of the first.  That was somewhat 
contradicted, however, by the indications referred to in the Full Bench judgment that 
suggested that the Master intended to oppose the first review application on the 
grounds that it had been premature.  Ms Reynolds suggested that in the 
circumstances of the Master having purported to act independently of the enquiry by 
Maphaha, it was technically still open to Maphaha to impose a sanction predicated 
on his findings.  Although it seems extremely unlikely that Maphaha would presume 
to do so in the face of the Full Court’s judgment, I suppose it is strictly speaking 
correct that he is not prohibited by that judgment from doing so. 

[30] The Master’s decision to remove Van Zyl from office was not based in all 
respects on the misconduct identified in Maphaha’s findings.  She did not, for 
example, give as a reason for her decision the finding that Van Zyl had acted 
dishonestly when charging an incorrect fee in the Asch liquidation, nor that in 
Aquila.  Maphaha’s finding to that effect, which was plainly unfounded in the context 
of Van Zyl’s unimpeached explanation that the charge was as a result of an 
administrative error, has not been formally impugned.  The findings, while they stand 
formally unimpugned, also have the potential to impact reputationally in an unduly 
adverse manner on Van Zyl.  I have come to the conclusion in the circumstances 
that Van Zyl is entitled to an order reviewing and setting aside the findings made by 
Maphaha. 

 

Order 

[31] The following order will issue: 

1. The findings made by the second respondent, dated 17 May 2016, in the 
enquiry instituted by the first respondent in terms of s 381(1) of the 
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Companies Act 63 of 1973 into the conduct of the applicant, qua liquidator, 
are hereby reviewed and set aside. 

2. The first respondent shall be liable for payment of the applicant’s costs of 
suit. 

  
END-FOR NOW 

 


