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Van Rensburg N.O and another v Master of the High Court, Pretoria and 
another [2020] JOL 46991 (GP)  
 
Liquidation and distribution accounts- objections-Master did not fulfil his duties 

Section 407(2) of the Companies Act.  

Costs-Liquidations-attorney cots-when not allowed- statutory affirmation-section 74 
of the Insolvency Act 24 of 1936  

The First Applicant and the Second Applicant are the joint liquidators of 

BOSCHPOORT ONDERNEMINGS (PTY) LIMITED (IN LQUIDATION) ("the 

Company';. During September 2018 the Applicants instituted this application 

("the main application") under case number 65015/2018. THE MASTER OF 

THE HIGH COURT, PRETORIA ("the Master'; was cited as the First 

Respondent and "Wessels" as the Second Respondent. The relief sought in the 

main application is that the Master be ordered to make a ruling in respect of the 

objection of Wessels to the first corrected Liquidation and Distribution Account 

in relation to the winding-up of the Company. In respect of costs the Applicants 

sought an order that the costs be costs in the administration of the winding-up 

of the Company except where the application was opposed, in which case the 

party opposing be ordered to pay the costs.  

[3] The mandatory interdict sought by the Applicants against the Master is in terms 

of subsection 407(2) of the "old" Companies Act, Act 61 of 1973 ("the 

Companies Act';. Section 407 of the Companies Act deals with objections to 

accounts in winding-up proceedings and subsection (2) provides that "If the 

Master is of the opinion that any such objection ought to be sustained, he shall 

direct the Liquidator to amend the account or give such other directions as he 

may think fit". The main application was served upon the Master on the 10th of 

September 2018. Whilst the Master elected not to oppose the relief sought in 

the main application, Wessels (cited on the basis that he had a material interest 

in the outcome of the main application but against whom no relief was sought) 

elected to do so and filed a notice of intention to oppose the main application on 

the 14th of September 2018.Thereafter, Wessels filed his answering affidavit in 

the main application on the ih of December 2018. The Applicants filed their 

replying affidavit in the main application on the 14th of May 2019. 



[4] At that stage the sole issue to be decided by this court in the main application 

was one of fact, namely whether or not the Master had made a decision in 

respect of the objection lodged with him by Wessels and, if he had sustained 

the objection, whether or not he had directed the liquidators to amend the 

account or act in terms of any other directions he may have seen fit. The merits 

of the objection and the decision of the Master in respect thereof, were never 

relevant to the decision to be made by this court in the main application. In the 

premises, one would have expected any "dispute" arising therefrom to be easily 

resolved. At the end of the day the Master had either dealt with the objection or 

he had not. This is a matter of fact. More particularly, it could reasonably have 

been expected that it would be a relatively simple matter to ascertain (through, 

inter alia, relevant documentation and/or civil correspondence) if the Master had 

complied with his statutory obligations in terms of subsection 407(2) of the Act. 

Further, if there was any confusion in this respect, same could also have been 

resolved in the same manner. Regrettably, this did not happen. As a 

consequence thereof the parties managed, between them, to generate some 

544 pages of affidavits and annexures thereto, in what can only have been an 

extremely costly exercise. 

Master deals with all of the objections made by Wessels. The Master sets out a 

history of a number of objections submitted to him but fails to illustrate which 

specific objections have and have not been dealt with by him. It is this failure 

which, in the opinion of this court, has given rise to much confusion, by all 

parties in the main application. Most particularly, the Master has failed to deal 

with, at all, the major concern of the Applicants in respect of the fourth query 

sheet (dealt with earlier in this judgment) where the Master has stated "The 

objections are still applicable". 

[13] In the premises, there seems little to suggest that the Master has complied fully 

with the statutory obligations imposed upon him in terms of subsection 407(2) of 

the Companies Act.  

 [17] Orders in respect of costs de bonis propriis have in effect been given statutory 

affirmation in matters related to insolvent estates. Section 74 of the Insolvency 

Act 24 of 1936 (as amended) states: 



"Improper advising or conduct of legal proceedings 

If it appears to the court that any attorney or counsel has, with intent to benefit 

himself, improperly advised the institution, defence or conducting of legal 

proceedings by or against an insolvent estate or has incurred any unnecessary 

expense therein, the court may order the whole or part of the expense thereby 

incurred to be borne by that attorney or counsel personally."12 

On the facts of the case as they presented themselves in the main 

application and despite the fact that Wessels was unsuccessful in his opposition 

thereto, there is nothing to suggest that the attorneys representing Wessels 

acted negligently or unreasonably to a serious degree when advising their client 

to seek costs de bonis propriis from the Applicant's attorneys. This was based 

on the premise that, inter alia, the Applicant's attorneys were negligent or 

unreasonable in pursuing the main application when they should have known 

that any order granted would be moot. As stated earlier, this line of reasoning 

on behalf of the attorneys representing Wessels came about as a result of what 

Wessels and his attorneys believed the Master had done, namely, sustain his 

objection. This belief, also as stated earlier, was largely (if not solely) 

attributable to the inaction displayed by the Master in the main application and 

his attitude thereto. In the premises, the counter-application cannot succeed. 

 [21] In the premises the court makes the following order: 

1. The Master of the High Court (Pretoria) is to comply fully with the provisions 

of subsection 407(3) of the Companies Act 61 of 1973 (as amended) in 

respect of the objection lodged by the Second Respondent (JOHANNES 

STEPHANUS WESSELS) and as more fully described in paragraph 8 of the 

founding affidavit at page 9 of the application papers; 

2. The Master of the High Court of South Africa (Pretoria) is to comply with 

paragraph 1 hereof within THIRTY (30) days of the granting of this order; 

3. In respect of the application under case number 65015/2018 instituted by 

way of Notice of Motion dated the 4th of September 2018 at pages 1 to 3 of 

the application papers the First Applicant; the Second Applicant and the 

Second Respondent are to pay their own costs; 

4. The application instituted by way of the Notice of Motion dated the 30th of 



October 2019 at pages 545 to 548 of the application papers and the 

counter-application instituted by way of the Notice of Motion dated the 5th of 

November 2019 at pages 703 to 705 of the application papers, are 

dismissed with no order as to costs. 

5. In respect of the application and counter-application as set out in paragraph 

4 hereof the attorneys HAASBROEK & BOEZAART ATTORNEYS and 

JACO ROOS ATTORNEYS INCORPORATED are not to receive any 

payment from their respective clients and shall be liable to pay any costs 

and/or expenses incurred in respect thereof, such to include but not to be 

limited to, inter alia, disbursements to any third parties. 

 

EVZ Industriele Dienste 2 CC v Early Moon Trading 361 CC [2020] JOL 46972 
(GP)       

Application for liquidation-  proceedings are not for settling disputes between the 
parties. However the dispute must be genuine and raised on reasonable grounds         

The Applicant, alleging to be a creditor of the Respondent company, Early Moon 

Trading 361 CC ("EMT"), is seeking an order placing EMT under final liquidation on 
the basis that EMT is commercially insolvent based on its inability to pay its debts as 
set out in s 345 (1) (a), of the Companies Act 61 of 1973 ("the Act"), alternatively on 
s 81 (1) (c) (i) and (ii) as read against s 163 of the Companies Act 71 of 2008 ("the 
2008 Act"). 

[2] EMT is a Close Corporation which specialises in contractor projects relating to 

plumbing, general and building construction as well as civil engineering. Its main 
client being the Municipalities. 

[3] The Applicant is a Close Corporation with a sole member that did business with 
EMT as a sub-contractor on some of the contractor projects that EMT would have 
been commissioned to do by the Municipalities, delivering roads and infrastructure 
services for EMT. 

Historical Background 

(4] It is common cause that on or about 4 September 2013 the Applicant and EMT 

concluded a subcontractor agreement that was partly verbal and partly written on 
two main contractor projects that were awarded to EMT by the City of Tshwane 
Municipality, namely, the Mopani Unit B and Garankuwa Unit 1. 

[5] The Applicant delivered in terms of the subcontractor agreement the related road 

services to the Municipality between the period 18 April 2013 and 26 October 2016. 
ETM 



proceeded to issue invoices dated 6 October 2015 and 4 May 2016 in respect of 
those services to the Municipality. ETM failed to make or produce certain payments 
as agreed and was in breach of the agreement. Applicant alleges that an amount of 
R 1 476 369.05 is owing plus interest calculated at 10.5% per annum from date of 
invoice. 

(6] Notwithstanding Applicant's numerous demands for payment, the amount 
remains owing. The Applicant consequently through its attorneys issued and sent a 
letter in terms of the provisions of s 345 of the Act. The twenty one (21) day period 
as stipulated in the Act expired without ETM making a payment or tendering any 
security to the debt. According to the Applicant there was no response at all. 
Consequently the Applicant alleges that ETM is commercially insolvent and avoiding 
the payment of its lawful creditors, alternatively not in a position to make such 
payments. It in view of that believes that the debts owed by ETM to all its creditors 
could be sufficiently settled through the sale of the Respondent's assets. 

(7] ETM denies that the correct amount owed to the Applicant is an amount of 

Rl 476 369.05 plus interest, but an amount of Rl 157 787.95. It disputes that the 
amounts due are R671 202.00 and R799 194.05 but RS45. 71 and 617 512.95 
respectively. The amounts having been recalculated by the Municipality and a 10% 
deduction effected. 

[8] In its Answering Affidavit ETM opposes the application, proclaiming to be 

commercially solvent and undertaking to pay the amount of Rl 157 787.95 it alleges 
is owing to the Applicant into the trust account of its attorneys until finalisation of the 
matter. 

[9] ETM also disputes that the amounts are (due to be paid) payable, which stance it 

alleges to have instructed its attorneys to convey to the Applicant in response to the 
s 345 letter, that the money will be paid to it only after the arbitration process 
between the Tshwane Municipality and its sister company called Misty Blue Tradings 
CC ("Misty Blue") is finalised. The sole member of ETM is also a sole member of 
Misty Blue Tradings CC. Misty Blue has also engaged the Applicant as subcontractor 
for the contractor projects awarded to it by the Tshwane Municipality in Soshanguve, 
a different area. Tshwane Municipality is claiming back from Misty Blue an amount of 
RS 575 933.00 it alleges is an overpayment Tshwane Municipality made or undue 
enrichment on that contract. Misty Blue Trading paid over the amount to the 
Applicant. ETM alleges that if the Municipality is successful in the arbitration the 
Applicant will have to repay the money to Misty Hills to be paid back to the 

Municipality. Subsequently any money held on behalf of the Applicant will be paid to 

Tshwane Municipality and any shortfall be paid by the Applicant directly to Tshwane 

Municipality. 

[10] As a result of the close relationship between the two companies being owned by 
the same person therefore represented by the same deponent who is a sole member 
of the two companies and Mr Muller, a sole member of the Applicant, they came to 
an agreement that EMT will withhold any amounts due by it to the Applicant pending 
finalisation of the arbitration between the Tshwane Municipality and Misty Blue 



Trading. Only in the event that Misty Blue is successful, will the money due by ETM 
become payable to the Applicant. 

(11] ETM has therefore submitted that the Applicant entitled to payment only on 
success of Misty Blue in the arbitration. Furthermore ETM denies that payment of 
interest on the invoiced amounts was agreed upon. It alleges that payment into its 
attorneys' trust is sufficient security for the alleged debt and therefore argues that the 
Application be dismissed or alternatively the matter be sent to trial. 

(12] The Applicant in its Reply maintains that the contract between itself and the 

Respondent was exclusive and did not include any other party, a subcontractor or 
the client, that is Tshwane Municipality directly. It alleges not to have a relationship 
with the client or to have been nominated as a subcontractor in that contract. The 
Applicant therefore argues that it was entitled to invoice and receive payment as and 
when the work that it had done had been measured by ETM's appointed engineer, 
Lameck Mtete. It pointed out that It had physically done the work on behalf of ETM 
and the latter has been paid for it. 

[13] The Applicant furthermore confirmed that after the s 345 letter was sent to ETM, 
it received a letter from ETM attorneys stating that their client disputes that the 
amounts due and owing are payable in terms of the agreement, the correctness of 
the amounts and that it is duty bound to pay. It further confirmed that its attorneys 
were also informed that payment would be made into the trust account of ETM 
attorneys. Applicant however indicates that its attorneys had then requested proof 
that the money had been paid into the Attorneys account and an undertaking that it 
would not be disposed of or repaid to Tshwane Municipality until litigation has been 
finalised. Neither an undertaking nor confirmation of payment into the trust account 
of ETM's attorneys has been received until the filing of Applicant's Replying Affidavit. 

(14] The Applicant asserts that it is within its right to bring up the Application and in 
the absence of proper security, the deemed provisions of s 345 of the Act apply and 
it therefore must succeed in its application. Also in the absence of security, what is 
stated in the correspondence confirms that ETM is commercially insolvent. 

[15] What later transpired was a filing of Supplementary Affidavits by ETM confirming 
that the undertaking has been fulfilled in that the amount as indicated in the Affidavit 
has now been paid into the Attorney's trust account and applies for the court to 
exercise its discretion to allow the Affidavits. The Affidavit was deposed to by the 
ETM's attorney of record. The filing was opposed by the Applicant on the basis that it 
was irregular since it was filed without seeking the court's consent. 

(16] The Affidavit was for explanatory purposes, intended to bring to the attention of 
the court the fulfilment of the undertaking albeit, late. The Affidavit indicated that the 
amount was erroneously kept in the s 78 investment account which was not a trust 
account and had to be transferred to the trust account. The alternative would have 
been a submission from the bar which the court was inclined not to accept. The 
Affidavits were allowed on that basis, having considered the argument by both 
Counsel. 

(17) Having accepted the Supplementary Affidavits the onus was upon the Applicant 
to prove that ETM is indeed commercially insolvent irrespective of it raising a 
defence that an agreement exists to defer payment (dispute of fact) and having now 



fulfilled an undertaking to pay the amount into the trust account, albeit after the 
pleadings. The Applicant must establish its entitlement to an order on a prima facie 
basis that the dispute raised by the ETM is not genuine or based on reasonable 
grounds. That is determined at the time when the deemed insolvency is to be 
assumed. 

Legal framework 

(18). Irrespective of the ground upon which an application for winding up is brought, 
the court has a discretion whether or not to grant a winding up order; F & C Building 
Construction Co (Pty) Ltd v Macshei Investments (Pty) Ltd 1959 (3) SA 841 (D) at 
844; SAA Distributors (Pty) Ltd v Sport en SPEL (Edms) Beperk 1973 (3) SA 371 © 
at 373. The court's discretion has to be exercised judicially mindful of its inherent 
jurisdiction to prevent abuse of its processes. 

(19) Whether a Company is able or not to pay its debts, the liquidation proceedings 
are not meant for the enforcement of a debt that the debtor company disputes on 
bona fide and reasonable grounds; see Badenhorst v Northern Construction 
Entreprises (Pty} Ltd 1956 (2) 

SA 346 Tat 347H·348C. The liquidation proceedings are therefore not for 
determining if the amount owing or due is payable. The proceedings are not for 
settling disputes between the parties. However the dispute must be genuine and 
raised on reasonable grounds. ETM will have to show on a balance of probabilities 
that the defence raised is genuine and reasonable. 

(20) The fact that one is factually unable to pay one's own debts or commercially 
deemed to be insolvent, is not a bar to raising a defence if it is bona fide and based 
on reasonable grounds. The Respondent will have to show on a balance of 
probabilities that its indebtedness 

to the Applicant is disputed on bona fide and reasonable grounds, the court will 
thereupon refuse the winding up order, in which case the wind up proceedings may 
be postponed until the dispute has been adjudicated upon in the right forum. In that 
case it would consequently not be enough that the Applicant has made a case on the 
probabilities. 

(21] On the other hand the Respondent does not have to establish, even on 
probabilities 

that the company under his direction will as a matter of fact succeed in an action 
which might 

be brought against it by the Applicant to enforce the disputed claim. It must just show 
that 

the alleged facts if proved at the trial, would constitute a good defence to the claims 
against 

it; see Huiser -Reuter and Another v Heg Consulting Enterprises {Pty) ltd (Lane Fey 
NNO 

Intervening 1998 (2) SA 208 (C) at 218D-219C. Notwithstanding Applicant having 
established 



its claim on a prima facie basis, a court will ordinarily refuse application if the claim is 
bona 

fide disputed on reasonable grounds. 

{22] The court determines if the defence is bona fide (genuine). Bona /ides are a 
question 

of fact. In Orestisolve v NDFT Holdings 2015 (4) SA 449 (WCC) Rogers J stated at 
5411-542B 

that: 

"bona /ides in the context of the Badenhorst -rule, does not in my view require that 

the company should hold a belief that at trial its defence to the claim would definitely 

succeed or even be more likely than not to succeed. It would be sufficient, I think, 

that the company genuinely wishes to contest the claim and believes it has 

reasonable prospects of success." (my emphasis) 

[23] It is therefore not for this court to determine whose version is correct, whether or 
not 

the debt due is payable. Only after the dispute is resolved (a due debt has been 
established) 

can the Applicant proceed to apply for the winding up of the debtor company, when 
the court 

will then determine if indeed there is a cause for the latter's liquidation, see 
Orestsolve. 

[24) Section 345 (1) reads: 

(1) a company or body shall be deemed to be unable to pay its debts if- 

(a) a creditor, be cession or otherwise, to whom the company is indebted 

in a sum not less than one hundrend rand then due- 

(i) has served on the company, by leaving the same at its 

registered office, a demand requiring the company to pay the sum so 

due;or 

(ii) , ... 

And the company or body corporate has for three weeks thereafter neglected 

to pay the sum, or to secure or compound for it to the reasonable satisfaction 

of the creditor; or, .... 

(25] The section therefore sets out that a company shall be deemed to be unable to 
pay its 



debts on non-payment in response to a statutory demand. A company is however 
not deemed 

to be unable to pay its debts merely because an established claim has not been paid 
or 

secured; what must be shown is that the company has neglected to pay or secure or 

compound for the claim. The word neglected" found not to be proper (as in English 
decision) 

to describe a refusal to pay where the claim is bona fide disputed on some 
substantial 

ground; see Lympne Investments ltd [1972) 2 All ER 385 (Ch) at 389. 

[26] Despite the deemed inability to pay debts created by s 345 (1) (a), if the 
evidence 

shows that the company is not in fact commercially insolvent, it may also be relevant 
in this 

regard that the company's failure to pay is attributable to a genuine dispute 
concerning the 

claim, even if the court in the event considers the grounds of dispute ill founded. 

[27] Applicant is represented by Mr Wessels and EMT by Mr Harmse. Following the 
issues 

in dispute being defined, Mr Harmse referred to [16] of Orestsolve t/a Essa 
Investments/ NDFT 

Investments 2015 (4) SA 449 wherein reference is made to In Ter Beek United 
Resources CC 
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and Another 1997 (3) SA 315 ©, where the court considering a statutory demand 
given in 

terms of the comparable provisions of the Close Corporation Act 69 of 1984, Van 
Reenen J 

found that the Company was not, at the time of the statutory demand, bona fide 
disputing 

the claim on reasonable grounds. He thus concluded that the company had indeed 
neglected 

to make payment going on to express a view that the deeming effect of a statutory 
demand 

could be neutralised by evidence rebutting the inference of an inability to pay, in that 
case, 

evidence of protracted settlement negotiations; at 3301-332A. Rogers J was of the 
opinion 



that the deeming effect may be neutralised by the company's refusal to make 
payment in 

response to statutory demand, particularly in conjunction with other circumstances, 

providing a basis for the court to exercise its discretion against liquidation. 

Analysis 

(28] In casu the fact that there is a debt and how it arose is not in dispute. The 
amount of 

the debt was supposedly in dispute although the Applicant in its Reply has 
challenged or 

responded to ETM's allegation on the amount. Also ETM contended that the amount 
although 

due, it is not yet payable. "Not payable" in the context where it means that the 
specified 

amount of money although due, the time has not arrived where payment is required. 
ETM 

argues the debt has been incurred, but that payment does not need to be remitted 
until there 

is completion or finalisation of the arbitration proceedings as per agreement between 
the 

parties. 

[29] The Applicant has in its Founding Affidavit alleged that upon issuing a statutory 

demand there was no response nor was security tendered, that being the case, ETM 
is 

deemed commercially insolvent, there being no de facto finding or allegation of it 
being 

factually insolvent. ls therefore a bona fide dispute, a genuine defence? 

[30] Actually ETM responded to the demand, through its attorneys who informed the 

Applicant's attorneys that ETM disputes the claim specifically the correctness of the 
amount 

of the debt, indicating exactly what is owed according to ETM and that the money 
was not 

yet due for payment. The Applicant's attorneys were also informed as per ETM's 
undertaking 

that the money will be paid into the trust account of ETM's attorneys and to be paid 
to 

Applicant only on finalisation of the litigation. The allegations are confirmed by the 
Applicant. 



The only litigation process ongoing at the time was between the Tshwane 
Municipality and 

Misty Blue. It is therefore evident that ETM raised a dispute on the actual amount of 
the debt 

and also on whether the debt is due and payable at the time of the demand, prior the 

Application. The response by the Applicant in the letter was not a denial of the 
allegations 

made by ETM but instead a demand that confirmation of payment to the attorney's 
trust be 

furnished and duly requesting an undertaking that the money will not be paid over to 
the 

Municipality until finalisation of the litigation. 

(31] ETM has also alleged in relation to the delayed payment that an agreement was 

entered into with the Applicant represented by Muller, the Applicant's sole member, 
that the 

money will be due and payable after finalisation of the arbitration proceedings. 
Although the 

Applicant denies the existence of such an agreement it has nevertheless confirmed 
that it 

agreed that on payment of the money into the attorney's trust, ETM delay the 
disposal of the 

amount until finalisation of the litigation. On the question of the agreement there 
being a 

dispute of fact, the court is enjoined to apply the Plascon-Evans Rule. The main 
consequence 

is simply that, in terms of the above-mentioned general rule, where the affidavits in 
this case 

Page 17 

raise real and bona fide disputes of fact, the court is bound to accept the 
respondent's version 

of the facts. The matter is to be decided on the version of the Respondent, looking at 
what 

Applicant has admitted, the agreement to delay payment did exist. It therefore 
cannot be said 

that there was neglect in response to the Applicant's s 345 demand. ETM did raise a 
dispute 

at the time, that judging by the Applicant's response was "bona fide" and premised 
on 



reasonable ground," confuting the deemed inability to pay. 

[32] On the question of whether or not ETM is factually insolvent, no facts were put 

forward by the Applicant to substantiate its allegations from which the court could 
determine 

ETM actual financial status. It has argued however that the fact that, notwithstanding 
having 

received the payment from the Municipality, ETM could not pay the amount into its 

Attorneys' trust account in accordance with its undertaking indicate that it was 
factually 

insolvent. ETM's subsequent payment of the money into the attorney's trust account 
rebuts 

the mentioned presumption or inference of factual insolvency. The lateness sways 
the issue 

of the costs of the Application. 

[33] Furthermore Applicant argued that ETM's final winding up would be just and 
equitable 

for the same reason, that despite receiving payment earmarked for payment to the 
Applicant 

ETM failed to pay it to the Applicant. This must fail also on the basis that the amount 
has been 

paid into the trust account, albeit late. The payment therefore rebuts an allegation 
that ETM 

is not capable of meeting its current creditor demands, specifically that of the 
Applicant. The 

Applicant had allegedly agreed with ETM that the money can be kept in trust and 
disposed on 

the finalisation of the existing litigation. 

{34] A recent decision of the SCA in Freshvest Investments {Pty) Ltd v Morabeng Pty 
Ltd 

(1030/ 2015 [2016] ZASCA 168) confirmed that If a defence is not unreasonable and 
if a lack 

of bona / ides cannot readily be inferred from the papers, the liquidation application 
is likely 

to be dismissed. 

[35] Under these circumstances the Applicant has failed to establish a case for the 
winding up of ETM, the Respondent. 

The following order is therefore made: 



1. The Application for the winding up of the Respondent is refused. 

2. No order as to costs. 

 

Nedbank Limited v Weideman N.O and others [2020] JOL 47063 (FB) 

Sequestration application-  

This is an opposed application for the provisional sequestration of the estate of the 
trust known as Rorich’s Hoop. The respondents are the trustees for the time being of 
Rorich’s Hoop Trust.debt proven-opposition weak 

[2] The following issues are generally of common cause: The applicant is a 
commercial bank and one of the creditors of the respondents. The respondents’ 
indebtedness to the applicant is for an amount of R114 141 801.79 as of 19 
December 2019 which arises from a facility agreement, a written contract of 
suretyship agreement for the obligations of the trust Angro Fertilizer (Pty) Ltd, five 
separate instalment sale agreements and two written contracts of suretyship for the 
obligations of the trusts Sunset Beach Trading CC, Welgeval and Angro Fertilizer 
(Pty) Ltd. 

[3] The said credit agreements are secured by a notarial general covering bond 
concluded by the parties on 24 October 20181 and in terms of the said bond certain 
acts of breach of any agreements that the respondents are a party to triggers the 
immediate repayment of the respondents’ indebtedness to the applicant, viz; On 12 
July 2019 a judgment was granted against Rorich Hoop Trust in the amount of R2 
618 003.29 together with interest and costs, the trust failed to satisfy the judgment as 
a result on 27 September 2019 the trust’s assets were attached by the sheriff, 
furthermore, Sunset Beach Trading CC one of the trust security providers is no 
longer conducting business due to liquidation and about R10 000 00.00 worth of 
Rorich Hoop Trust’s assets have been disposed of by way of voluntary auction. 

 [14] The respondents’ inability to pay the debts of the trust is demonstrated by the 
adverse court judgment, the voluntary sale of its assets in an auction and the 
liquidation of one of its security providers, Sunset Beach Trading CC. The applicant’s 
allegation that the assets of the respondents are exceeded by the liabilities has not 
been rebutted by any evidence. On the respondents’ own version a forensic audit is 
required to determine the financial position of the trust. 

 [17] The offering of the proceeds of the sale from their assets sold in execution to 
some of the creditors leaving others in the cold implies not only that the respondents 
have no available funds to pay their debts but also that they are preferring one 
creditor to the other. 

[18] The requirements of s 8 (c) and (d) have been satisfied. There are no 
exceptional circumstances warranting the court applying its discretion in the 
respondents’ favour. The sequestration of the respondents will be to the advantage 
of the creditors as the trustees will bring about a convergence of all the assets and 
liabilities of the trust to ensure a fair distribution to the creditors. 

[19] I now turn to deal with the application for condonation. Pursuant to the 
respondents indication of their intention to oppose the application it was agreed 
between the parties that the respondents’ 



answering affidavit was to be filed by the 17th February 2020. The affidavit was only 
delivered on 19 February 2020. 

 [23] In the premises, the following order is granted; 

(1) The late delivery by the respondent of its answering affidavit is 

condoned. I make no order in respect of costs. 

(2) The application to refer the matter for oral evidence is dismissed 

and a provisional sequestration order returnable on 30 April 

2020 is granted as per the draft order attached hereto marked 

as “X”. 

 

JEANY INDUSTRIAL HOLDINGS (PTY) LTD AND OTHERS v ZUNGU-ELGIN 
ENGINEERING (PTY) LTD 2020 (2) SA 504 (KZD) 
 
Business rescue — Suretyship — Effect of company's business rescue on its sureties' 
liability — Sureties not acquiring, before recourse, status to participate in business 
rescue plans — Not 'contingent creditors' — Companies Act 71 of 2008, s 154. 

A surety's right of recourse against a principal debtor arises when it pays the 
creditor, and before this it is not an 'affected person' (as intended in s 128 of the 
Companies Act 71 of 2008 (the Act)) with the right to participate in business rescue 
plans in respect of the principal debtor (see [21]). 
In the present case the principal debtor, Z-E (the defendant), a company that had 
gone into and emerged from business rescue, wanted to ward off an application for 
summary judgment by sureties (the plaintiffs) who, having paid off Z-E's creditor, 
were exercising their right of recourse. The plaintiffs began paying the creditor on 17 
March 2015, after the commencement of Z-E's business rescue on 11 March 2015. 
Z-E argued that business rescue discharged it from its obligations to both the 
creditor and the plaintiffs as sureties, and that the plaintiffs should in any event have 
lodged their claims with the practitioner when business rescue proceedings began. 
Z-E also argued that the plaintiffs were 'contingent creditors' and precluded, under s 
154(2) of the Act, from enforcing any pre-business rescue debt against it. 
The principal issue was whether the institution of plaintiffs' action in May 2018 was 
precluded by the fact that Z-E was placed under business rescue on 11 March 2015. 
See [4]. 
Held 
The plaintiffs did not at the relevant time (March 2015) have any claims to lodge, or 
ones that were capable of enforcement: their claims, which were based strictly on 
the surety's right of recourse, could have arisen only when they made payment to the 
creditor (see [18]). 
Z-E's argument that the plaintiffs would have been 'contingent creditors' in the 
business rescue plan also lacked traction. Even if they were 'affected persons' as 
intended in s 128 of the Act (and there was nothing to indicate that they were), 
contingent claims had to be liquidated, and the plaintiffs would not on 11 March 2015 
have had any idea of the liquidated amount of their claims (see [19] – [20]). 
Moreover, it was generally accepted that a surety did not acquire status to participate 
in business rescue plans (see [21]). 



The court accordingly found that Z-E did not succeed in setting up a bona fide 
defence to plaintiffs' claim and granted summary judgment. 
 
W & A LE ROUX SLAGHUIS (PTY) LTD AND ANOTHER v VAN NIEKERK 2020 
(2) SA 624 (GP) 
 
Auction and auctioneer — Auctioneer — Personal liability of — Whether auctioneer, 
acting as agent, could be held personally liable for obligations of principal. 

Contract — Consensus — Offer and acceptance — Irrevocable offer — Withdrawal 
— Whether party who made irrevocable offer may withdraw it while it still open for 
acceptance. 

Contract — Breach — Repudiation — Whether agreement could be repudiated before 
coming into existence. 

On 14 May 2015 the second appellant (the auctioneer), acting on instructions from 
the first appellant (the seller), conducted an auction at which the respondent (the 
purchaser) made a successful bid for Lot 1, consisting of a building which included a 
butchery with cold and freezer rooms. The purchaser signed an agreement on the 
same day, and paid an amount of R612 150 as a deposit on the purchase price and 
as commission. 
The agreement inter alia recorded that it constituted an offer to purchase to which 
the purchaser was 'irrevocably bound' for a period of 14 days, during which time it 
was open for acceptance by the seller (see [26]); and that 'the person signing this 
contract will nevertheless be held personally liable for the fulfilment of all the terms 
hereof, even though he acts on behalf of the principal' (see [8] and [24.4]). 
Then, on 18 May 2015, it came to the purchaser's attention that the auctioneer had 
mistakenly auctioned off the cold and freezer rooms a second time and that they had 
been almost fully dismantled by the successful bidder. The next day the purchaser's 
attorney addressed a letter to the auctioneer, advising that they were no longer 
prepared to continue with the transaction, given that what remained of Lot 1 was not 
what they bid for, and requested that the deposit and commission be paid back. 
The auctioneer's attorneys (also the seller's attorneys) reverted on 28 May 2015, 
claiming that the fixed property had been restored to what it was at the time of the 
bid, and refused to pay back the deposit and commission, but undertook to hold it in 
trust to cover any damages claim. The purchaser responded by advising the seller 
and the auctioneer, via their attorneys, that the removal and destruction of the cold 
rooms and freezer constituted a repudiation of their agreement, and they had already 
indicated that they would not continue with the transaction. The purchaser again 
demanded that the R612 150 be paid back. On 29 May 2015 the purchaser 
transmitted a signed termination of agreement document to the seller and 
auctioneer's attorneys. Before this, on 27 May 2015, the seller had accepted the 
purchaser's bid. 
During July 2015 the purchaser, together with experts and legal representatives, 
inspected the property to determine the extent of the damage. They found it to be 
substantial. However, the seller and the auctioneer's attorneys, in a letter dated 4 
August 2015, insisted that the cold and freezer rooms had been restored to the 
condition they were in when the purchaser made his bid. And then, on 7 August 
2015, they advised the purchaser's attorneys that the seller had accepted the 
purchaser's repudiation and that the seller had cancelled the contract. 



The purchaser subsequently approached the High Court for relief, which ruled that 
the purchaser had cancelled the agreement properly and lawfully, and ordered the 
seller and auctioneer to pay back the amount claimed, the one paying and the other 
to be absolved — ie the seller and the auctioneer were held liable jointly and 
severally. 
Issues 
In this case, the seller and auctioneer's appeal to the full bench, the parties were 
agreed that the only issues that the court had to adjudicate were — 
(a)   whether an auctioneer, who acts as an agent, can be held personally liable for 
obligations of his principal; 
(b)   whether a party who makes an irrevocable offer may withdraw the offer whilst it 
is still open for acceptance; and 
(c)   whether an agreement can be repudiated before it comes into existence. 
Held 
(a)   A sale by public auction involved three agreements: one between the seller and 
the auctioneer (as principal and agent, respectively), one between the purchaser and 
the seller, and one between the purchaser and the auctioneer. In terms of the 
agreement the auctioneer signed, he had waived any right not to be held personally 
liable for any conduct performed on behalf of his principal. Accordingly, an 
auctioneer may be held jointly liable with the seller. (See [23.3], [23.4] and [24].) 
(b)   Irrevocability could only mean that the offer remained open for as long as the 
seller acted in accordance with the agreement. The implications were that the offer, 
which had evolved into an option — by virtue of the purchaser keeping the offer open 
for 14 days — would hold steadfast, provided that the seller did nothing to change 
the character of the merx or commodity. There was therefore an implied duty 
imposed on the seller to preserve the merx, violation of which may constitute 
repudiation of the option by the seller. Such repudiation, where the merx is materially 
damaged, would entitle a purchaser to withdraw their offer while it was still open for 
acceptance by the seller, whether or not the offer was said to be irrevocable. (See 
[27] and [35.3] and [37].) 
   An offer was not irrevocable simply because it was said to be irrevocable. Whether 
or not an offer was irrevocable depended on the conduct of the parties. An innocent 
party was entitled to withdraw an offer on any of the recognised grounds on which an 
agreement may be repudiated, even if it is said to be irrevocable. The purchaser 
could not be forced to keep the offer open even after the auctioneer had caused 
massive damage to the commodity simply because the offer was said to be 
irrevocable. An offer that was said to be irrevocable may be withdrawn if 
circumstances, such as in this case, favour such a withdrawal. (See [28] and [30].) 
(c)   It was clear that an option was created. This was an agreement on its own that 
could be repudiated. When the purchaser complained that the agreement had been 
repudiated, he meant the option agreement. An option placed the offeror under an 
obligation to preserve the commodity intact, in the same condition it was when the 
offeror inspected it and decided to make an offer to purchase it, until the offer was 
accepted. Before the offeree accepted the offer, he was tacitly bound by the terms of 
the option not to do or suffer to be done anything to the merx or harm or destroy or 
damage it. If he should destroy it or damage it in any manner whatsoever, it changed 
the character of the commodity. The offeror may regard that as a repudiation of the 
option and he may, on that basis only, be entitled to revoke the offer, even if it was 
agreed that the offer was irrevocable. (See [39].) 
Accordingly, the appeal would be dismissed  



 

AS and another v GS and another [2020] 2 All SA 65 (KZD)  

Family Law and Persons – Marriage – Matrimonial Property Act 88 of 1984, section 
21(2)(a) – Constitutionality – Whether effect of section 21(2)(a) was that couples who 
were married subject to section 22(6) of the Black Administration Act 38 of 1927 would 
remain married out of community of property, unless they opted to change their 
property regime to in community of property – As section 21(2)(a) maintained a 
marriage out of community of property as the default position of black persons who 
married before 1988, it constituted indirect unfair discrimination, had unequal 
application and was arbitrary in application. 

The first applicant was a 72-year old housewife, and one of approximately 400 000 
black women whose marriages were out of community due to section 22(6) of the 
Black Administration Act 38 of 1927. The first applicant and the first respondent were 
married to each other on 16 December 1972, out of community of property 
under section 22(6). They had been married for a period of 47 years and such 
marriage still subsisted. The first applicant contended that notwithstanding the repeal 
of section 22(6), being married out of community of property was still the default 
position of their marriage due to the fact that the provisions of section 
21(1) and 21(2)(a) of the Matrimonial Property Act 88 of 1984 perpetuated such 
position. The applicants submitted that the discrimination was in terms of section 
9(5) of the Constitution, unfair and that accordingly, the provisions of section 21(1) and 
21(2)(a) of the Matrimonial Property Act were unconstitutional and invalid to that 
extent. 

Held – Section 9 of the Constitution provides for the principle of equality before the 
law. The stages of an enquiry into a violation of the equality clause requires that there 
is a preliminary enquiry as to whether the impugned provision or conduct differentiates 
between people or categories of people. That is a threshold test. If there is no 
differentiation, then there can be no question of a violation of any part of section 9. If 
a provision or conduct does differentiate, then a two–stage analysis must be applied. 
The first stage concerns the right to equal treatment and equality before the law. It 
tests whether the law or conduct has a rational basis ie is there a rational connection 
between the differentiation in question and a legitimate government purpose that is 
designed to further or achieve? If the answer is in the negative, then the impugned law 
or conduct violates section 9(1) and it fails at the first stage. If, however, the 
differentiation is shown to be rational, then the second stage of the enquiry is activated. 
A differentiation that is rational may nevertheless constitute an unfair discrimination 
under section 9(3) or (4). In principle, both unfair discrimination and differentiation 
without a rational basis can then be justified as limitations on the right to equality in 
terms of section 36. Such unfairness and irrationality should be justified in an open 
and democratic society based on human dignity, equality and freedom. 

The Court found section 21(2)(a) to be unconstitutional, and granted ancillary relief. 
 

AMENDMENT OR RULE 41A 2 
Applications and Summonses- Rule 41A (2)(a) In every new action or 

application proceeding, the plaintiff or applicant shall, together with the summons or 

                                                           
2 Although not the purpose of these updates, I do try to also include some rule changes etc. 



combined summons or notice of motion, serve on each defendant or respondent a 
notice indicating whether such plaintiff or applicant agrees to or opposes referral of 
the dispute to mediation. Amenment came into force March 2020.  

Question: are practitioners ready/geared for this? Mediation in liquidation 
applications? Is it possible? One wonders, maybe to solve issues about payments 
etc.  

 

Van Zyl v Master of the High Court, Western Cape Division, Cape Town and 
Another (16839/2018) [2020] ZAWCHC 30 (30 April 2020) 

Enquiry section 381(1) of the Companies Act 61 of 1973-liquidator’s conduct –
findings by Master into the conduct of the liquidator reviewed and set aside- findings 
not substantiated by facts 

Enquiry section 381 (1) of Companies Act-chairperson to be a master, not advocate- 
Reuben Maphaha, a deputy master in the office of the Master of the High Court, 
Johannesburg, was nominated to undertake the enquiry-made vital mistakes-biased 

 Section 381(1) of the Companies Act 61 of 1973 (‘the Companies Act’) provides that 
the Master ‘shall take cognizance of the conduct of liquidators and shall, if [s]he has 
reason to believe that a liquidator is not faithfully performing his duties and duly 
observing all the requirements imposed on him by any law or otherwise with respect 
to the performance of his duties, or if any complaint is made to him [/her] by any 
creditor, member or contributory in regard thereto, enquire into the matter and take 
such action thereanent as [s]he may think expedient’.  

The members of Asch Professional Services (Pty) Ltd, a company in the course of 
being voluntarily wound up, submitted a complaint to the Master of the High Court, 
Cape Town (‘the Master’), about an aspect of the fees levied by the liquidators.  The 
complaint prompted the Master to initiate an enquiry into the conduct of Christopher 
Peter van Zyl, a prominent Cape Town-based insolvency practitioner.  The decision 
to enquire into Van Zyl’s conduct was announced in the context of the institution of 
litigious proceedings by Van Zyl at the time for the setting aside of the Master’s 
refusal to reinstate him on her panel of insolvency practitioners available to take 
appointments, from which he had earlier been removed at his own request at a time 
when he was in poor health.  The intended enquiry was not limited to Van Zyl’s 
conduct as liquidator of Asch Professional Services (Pty) Ltd.  It extended initially to 
12 other estates and was subsequently extended to 16 estates.  (Two of these 
concerned trusteeships of the insolvent estates of natural persons and were actually 
not susceptible to s 381 of the Companies Act.)  

[2] In announcing her intention that a wide enquiry should be undertaken the Master 
expressed the opinion that Van Zyl had been guilty of a ‘widespread practise’ (sic) 
whereby he fraudulently misrepresented the financial position of liquidated 
companies and defrauded creditors, members and insolvents for his own unjust 
enrichment.  She indicated that an enquiry hearing would be convened under the 
chairmanship of a senior counsel at the Cape Bar.  However, after a procedural 
management meeting in that counsel’s chambers during March 2014, it was 
announced that an official in the Master’s office would preside over the hearing 
instead.  There was some suggestion that the change in plan was inspired by cost 



considerations and also a concern that it might be inappropriate for the Master’s 
statutory functions to be discharged by a person outside the Master’s office.  In the 
event, one Reuben Maphaha, a deputy master in the office of the Master of the High 
Court, Johannesburg, was nominated to undertake the enquiry.  Maphaha was 
appointed as an ad hoc Deputy Master in the Master’s office in Cape Town to clothe 
him with the required authority to fulfil the function. 

[3] The Master’s concerns about Van Zyl’s conduct were set forth in a letter dated 
26 February 2014.  Van Zyl furnished a very full response to them through his 
attorneys in a 90+- page letter, dated 12 May 2014.  Amongst other matters, the 
response pointed out that some of the estates in respect of which the Master had 
indicated that she wished to investigate Van Zyl’s conduct had been finally wound up 
and that he had consequently been discharged from office in the ordinary course, 
with the result that she no longer enjoyed jurisdiction or control over him in those 
liquidations.  A lengthy pause then intervened, whereafter, on 15 August 2014, the 
Master announced that the enquiry would investigate Van Zyl’s conduct as liquidator 
of 10 identified companies in liquidation.  The Master furnished particulars of 
the  respects in which it was alleged that Van Zyl’s conduct had been lacking or 
unlawful in those matters.  These were framed as so-called ‘charges’ for him to meet 
at a forthcoming hearing to be presided over by Maphaha. 

Grounds of review 

[23] Van Zyl advanced the following grounds for review in terms of PAJA: 

1. bias and ulterior purpose or motive; 

2. procedural unfairness; 

3. the findings were materially influenced by an error of law; 

4. the findings were made because irrelevant considerations were taken into 
account or relevant considerations were not considered; 

5. the findings were not rationally connected to the information before the 
decision-maker; and 

6. the findings were so unreasonable that no reasonable decision-maker could 
have made them. 

 

Should judicial review occur in the circumstances?  

[24] Virtually all of the applicant’s complaints were subsequently subsumed in the 
review proceedings that were ultimately determined on appeal by the Full Court in 
the second application, and I therefore do not consider that it would profitable to 
engage with them again in this judgment.  It is clear from what was held in the Full 
Court’s judgment that the findings made by Maphaha are amenable to review and 
being set aside.  His findings predicated on s 394 were materially influenced by an 
apprehension of the import of the provision that was erroneous in law for essentially 
the same reasons that the Master had been in making her decision to remove Van 
Zyl from his position as liquidator.  To the extent (which is not altogether clear) that 
he found that Van Zyl had acted in breach of his fiduciary duties, he was similarly 
materially influenced by an error of law for the same reason as the Master was.  His 
findings that Van Zyl had acted dishonestly were indicative that he had not properly 



applied his mind to the evidence, in other words because relevant considerations 
were not considered.  This may be deduced from his failure to advance any reasons 
for rejecting Van Zyl’s evidence concerning how certain fees came to be incorrectly 
debited.  It may be that Maphaha did not make an affidavit in these proceedings 
because of an apprehension that the first application had been overtaken by 
proceedings in the second application.  The absence of any answer from Maphaha 
would justify a finding that Maphaha’s decision had been made for an ulterior reason 
or because of the unauthorised or unwarranted dictates of another person.  In the 
context of the other grounds upon which the decision falls to be impugned, I shall, 
however, refrain from making a determinative finding in that regard beause of my 
uncertainty whether the omission to make a rebutting affidavit might perhaps have 
been due to a perception that the current proceedings had become moot. 

[25] Maphaha’s findings were in a sense a preliminary step.  Section 381(1) of the 
Companies contemplates an enquiry by the Master into apparent misconduct and 
the taking of action thereanent as might be thought to be expedient.  When the 
enquiry confirms misconduct by the liquidator, the administrative action provided for 
in terms of the subsection includes the consequent taking of action.  Maphaha did 
not reach the stage of taking action against Van Zyl because of the institution of the 
current application for judicial review and also, it would appear, because the Master 
intervened with a parallel process of her own. 

[26] In Democratic Alliance and Others v Oudtshoorn Municipality and Others; In Re: 
Democratic Alliance and Another v Oudtshoorn Municipality and Others [2014] 
ZAWCHC 132 (27 August 2014), [3] Rogers J observed that ‘[t]he circumstances in 
which review in terms of [PAJA] and in terms of the legality principle is available to 
impeach preliminary investigations and recommendations is not altogether 
clear’.  That is true.  However, an important distinguishing feature between the 
current case and that with which the learned judge was dealing in Oudtshoorn 
Municipality was that in this matter the enquiry was not directed, as it was in that 
case, at making a recommendation to another decision-maker to act on.  Maphaha’s 
findings were the first of a two-step process of decision-making, both of which 
entailed himself being the decision-maker.  Accordingly, if his first step decision was 
bad, no point would be served by not entertaining a review until he had made the 
second decision.  The reason being that if the first decision were invalid, the second 
decision could not validly follow.  In addition, the second decision that he had to 
make (‘sanction’) would not afford him the opportunity to undo the first decision 
(finding of misconduct). 

[27] In the circumstances, I accept the argument by Ms Reynolds, who appeared for 
Van Zyl, relying inter alia on the reasoning of Fabricius AJ in Oosthuizen's Transport 
(Pty) Ltd and Others v MEC, Road Traffic Matters Mpumalanga and Others 2008 (2) 
SA 570 (T)[4] and that of Mogoeng J in Viking Pony Africa Pumps (Pty) Ltd t/a 
Tricom Africa v Hidro-Tech Systems (Pty) Ltd and Another [2010] ZACC 21 (23 
November 2010); 2011 (1) SA 327 (CC) ; 2011 (2) BCLR 207 (CC) at paras. 36-39, 
that the findings made by Maphaha constituted administrative action that was 
impugnable on review even before any sanction was imposed.  The question that 
arises, however, is whether it would be appropriate to make a separate order in the 
current matter, in the context of the first application arguably having been overtaken 
by the events that led to the second application.  More particularly so, when 
judgment in the second review did not involve the remission of any question bearing 
on an investigation into Van Zyl’s conduct or the decision to remove him from office 
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for reconsideration by the Master.  As the Full Court judgment noted: ‘The only effect 
of our judgment is to reinstate Van Zyl to his position as liquidator of the corporations 
in liquidation affected by the Master’s impugned decision.  It is not open to the 
Master to revisit her decision to remove him from any of those appointments on any 
of the grounds set out in her letter of 31 August 2017’.[5]  The question really distils 
into one of mootness.  Has the determination of the second application rendered an 
adjudication of the first one of no practical relevance, other than as to costs? 

[28] Ms Reynolds pointed out that it was apparent from the transcript of the enquiry 
proceedings that the intention had been that Maphaha would act in lieu of the Master 
and that he, and not she, would be charged with determining the consequences for 
Van Zyl should any findings of misconduct be made.  This course may have been 
followed because of the allegations of bias and personal antipathy that Van Zyl had 
raised against the Master at quite an early stage after it became apparent that his 
conduct was to be placed under scrutiny.  Ms Reynolds submitted that it was clear 
that the Master had only stepped in, purportedly in terms of s 379(1) of the 
Companies Act, when the difficulties with Maphaha’s findings had been highlighted 
by the bringing of the review application that is currently under consideration.  

[29] As noted in the Full Bench judgment, in making her decision to remove Van Zyl 
from his appointments, the Master indicated that she had acted on the opinion she 
had formed on her own reading of the full transcript of the enquiry proceedings and, 
by implication, not on the basis of the findings made by Maphaha.  She had also 
carried out her own enquiries after the completion of the first.  That was somewhat 
contradicted, however, by the indications referred to in the Full Bench judgment that 
suggested that the Master intended to oppose the first review application on the 
grounds that it had been premature.  Ms Reynolds suggested that in the 
circumstances of the Master having purported to act independently of the enquiry by 
Maphaha, it was technically still open to Maphaha to impose a sanction predicated 
on his findings.  Although it seems extremely unlikely that Maphaha would presume 
to do so in the face of the Full Court’s judgment, I suppose it is strictly speaking 
correct that he is not prohibited by that judgment from doing so. 

[30] The Master’s decision to remove Van Zyl from office was not based in all 
respects on the misconduct identified in Maphaha’s findings.  She did not, for 
example, give as a reason for her decision the finding that Van Zyl had acted 
dishonestly when charging an incorrect fee in the Asch liquidation, nor that in 
Aquila.  Maphaha’s finding to that effect, which was plainly unfounded in the context 
of Van Zyl’s unimpeached explanation that the charge was as a result of an 
administrative error, has not been formally impugned.  The findings, while they stand 
formally unimpugned, also have the potential to impact reputationally in an unduly 
adverse manner on Van Zyl.  I have come to the conclusion in the circumstances 
that Van Zyl is entitled to an order reviewing and setting aside the findings made by 
Maphaha. 

 

Order 

[31] The following order will issue: 

1. The findings made by the second respondent, dated 17 May 2016, in the 
enquiry instituted by the first respondent in terms of s 381(1) of the 

http://www.saflii.org/za/cases/ZAWCHC/2020/30.html#_ftn5


Companies Act 63 of 1973 into the conduct of the applicant, qua liquidator, 
are hereby reviewed and set aside. 

2. The first respondent shall be liable for payment of the applicant’s costs of 
suit. 

  
END-FOR NOW 


