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Class action- no recourse to the cause of action relied upon in this application. 
DORETHEA DE BRUYN v STEINHOFF INTERNATIONAL HOLDINGS N.V. and 
others High Court, Gauteng Local Division, Johannesburg, case 29290/2018   

Condonation-Competition Act to condone non-compliance with section 67(1), the 
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Contempt of Court-director of company ignores court order- 4 requisites - the respondent 
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JOL 47417 (MM) 

Costs – most of record consisting of irrelevant documents – neither party entitled to 
charge a party and party or attorney and client fee in relation to perusal of irrelevant 
portions – provisional order to this effect made final. Monyepao v Ledwaba and 
Others (1368/18) [2020] ZASCA 71 (19 June 2020) 

Costs- punitive costs order-against state GPCM v MINISTER OF HOME AFFAIRS 

AND OTHERS 2020 (3) SA 434 (GP) 

Costs — Liability for — Matter unopposed — No principle that costs order against 

respondent cannot be made — Court's discretion. GLENCORE AFRICA OIL 

INVESTMENTS (PTY) LTD v RAMANO AND OTHERS 2020 (3) SA 419 (GJ) 

Discovery- implicit in sub-rule 35(12) that a document sought to be produced must be 
relevant to the issues in the case- also be reasonably required by the opposing party 
Evidence- further evidence after the close of pleadings- must be considered if 

appropriate-dismissed COPPERMOON TRADING 13 (PTY) LTD v GOVERNMENT, 

EASTERN CAPE PROVINCE AND ANOTHER 2020 (3) SA 391 (ECB) 
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to be followed before doing so. MEC, DEPARTMENT OF POLICE ROADS AND 
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entitlement to claim compound interest confirmed by court. Rand West City Local 
Municipality v Quill Associates (Pty) Ltd and another [2020] 2 All SA 921 (GP) 
Joinder- Exceptions-for misjoinder- question of misjoinder may be raised by way of 
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court a quo would have granted a different order had the true facts been known to it 
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– appeal dismissed. Fraai Uitzicht 1798 Farm (Pty) Limited v McCullough and Others 
(118/2019) [2020] ZASCA 60 (5 June 2020) 

Rule 35 proceedings- Vodacom ordered to supply many documents to Mr Makate 
(please call me!) Nkosana Makate v Shameel Joosub N.O [as CEO of Vodacom] and 
others, case 57882/19 High Court Gauteng Division, Pretoria. 30 June 2020 
Rule 43 proceedings — Constitutionality of rule — Uniform Rules of Court, rule 43-it 

is constitutional CT v MT AND OTHERS 2020 (3) SA 409 (WCC) 
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(please call me!) Nkosana Makate v Shameel Joosub N.O [as CEO of Vodacom] and 
others, case 57882/19 High Court Gauteng Division, Pretoria. 30 June 2020 

Separation of issues-whether order should have been granted separating merits and 
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Iveco South Africa (Pty) Ltd v Centurion Bus Manufacturers (Pty) Ltd (Case no 
183/2019) [2020] ZASCA 58 (3 June 2020) 

Settlement – effect of settlement agreement – court cannot validly make settlement 
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West Province and Others (322/19) [2020] ZASCA 62 (9 June 2020) 

Summary judgments- rules and pitfalls in magistrates’courts. Anderson Insurance 
Underwriting Managers CC FSP No. 339695 v The Only Professional Modern 
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(11 June 2020) 
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Hadjigeorgiou and others v Barak Fund SPC Limited [2020] JOL 47305 (WCC)  
 
Exceptions-misjoinder- question of misjoinder may be raised by way of exception 
Exception for enrichment as alternative claim- exceptions are upheld with costs including 
the costs of two counsel-plaintiff’s amended particulars to be done 
 
Joinder- Exceptions-for misjoinder- question of misjoinder may be raised by way of 
exception 
 
[1] The first to third excipients (the second to fourth defendants in the action by  
the plaintiff) have raised altogether seven exceptions against the plaintiff’s particulars of 
claims. For convenience I refer to them as the defendants. The exceptions are taken on 
the basis that the particulars of claim lack averments necessary to sustain a cause of 
action, or are vague and embarrassing.  
[2] The claims brought by the plaintiff centre around a Purchase and Repurchase  
Agreement (“the REPO agreement”), entered into by and between the plaintiff “on  
behalf of Barak Structured Trade Finance segregated Portfolio”1 [referred to as  
“BARAK” in the REPO agreement], and the first defendant, which commenced on  
18 February 2014.  
[3] In terms of the REPO agreement parties “may from time to time, enter into  
transactions in terms of which the Counterparty [the first defendant] shall offer for  
sale to BARAK certain quantities of Commodity [Cements] which BARAK shall  
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purchase, should it wish to do so, on the Purchase Date against payment of the  
Purchase Commodity [Price] with a simultaneous agreement between the  
Counterparty and BARAK in terms of which BARAK agrees to sell an equivalent  
quantity of Commodity or similar Commodity to the Counterparty at an agreed or  
determinable Price (Repurchase Commodity) on a fixed date (“Repurchase Date”)  
or on demand of the Counterparty.”  
(Recordal: clause 5)  
 
[4] In terms of clause 5.2 the parties record that they “wish for each such transaction 
(hereinafter referred to as “a Repurchase Transaction”) to be governed by this 
Agreement.”   
 
  



[5] According to the plaintiff the first defendant, which has now been  
deregistered, failed to pay Repurchase Prices arising from various transactions,  
discussed more fully below. It therefore contends that the second, fourth and fifth  
defendants are responsible for the failure of these transactions, alleging that these  
defendants are personally liable, in that they conducted themselves fraudulently or  
recklessly,or knowingly were part of the carrying on of the first defendant’s business  
in a fraudulent or reckless manner, or with intention to defraud. Alternatively, that  
these individuals breached their fiduciary duties. It is alleged by the plaintiff that:  
the second defendant was a director of the first defendant (from 12 February 2014  
until her resignation on 28 January 2015) and at all material times a director of the  
third defendant; the fourth defendant had been married to the second defendant, and  
was both the sole shareholder and a director of the third defendant; and the fifth  
defendant was a director of the first defendant, included as at date of deregistration.  
[6] The third defendant owned 49% of the first defendant’s issued share capital,  
prior to its deregistration, and, according to the plaintiff, it is cited merely by virtue  
of any interest which it may have in the outcome of the action proceedings, and no  
relief is sought against it.  
 [7] The inclusion of the third defendant in the action proceedings, on the terms  
mentioned in paragraph 6 above, forms the basis of the defendants’ first complaint  
of misjoinder. It is submitted on behalf of the defendants that, other than the  
averment that the third defendant is a minority shareholder of the first defendant, the  
plaintiff has failed to plead any averments that establish that the third defendant has  
a direct and substantial interest in the subject matter, or which renders it necessary  
or convenient to join the third defendant.  
[8] It is settled that a question of misjoinder may be raised by way of exception. 
The inclusion of a party who is not a necessary party will be bad for misjoinder unless  
it can be justified on the ground of convenience or in terms of the rules of Court.  
[10] The factual basis of joining a party must be pleaded.This should be the case  
even if a party is joined on the grounds of convenience. 
[12] That question should also be asked in respect of the proposition that the third  
defendant has been cited merely because of the minority shareholding it held in the  
first defendant, which is now defunct. Other than being mentioned in paragraphs  
dealing with citation, there is no further mention of the third defendant in the  
particulars of claim. The particulars of claim do not contain any cause of action in  
relation to it and no relief is sought against it. The interest it “may” have has not  
been pleaded, neither have any questions of law or fact justifying its joinder. In any  
event, I have dealt with the manifest difficulty arising from keeping the third  
defendant in the action merely because of its minority shareholding in the first  
defendant, and because of its director’s implication in impropriety in the first  
defendant. 
[13] I could not identify how the administration of justice would be served by  
allowing joinder of the third defendant. I agree with Mr Leech SC, who appeared  
for the defendants with Mr Engelbrecht, that keeping the third defendant in as a party  
to the proceedings means it must stay in the process, and incur costs by instructing  
attorneys, even if on a watching brief, to protect its interests. For these reasons, I  
hold that there was a misjoinder of the third defendant.  
 
[54] Lastly, the alternative claim of enrichment. According to the defendants, the  
plaintiff does not plead any averments to sustain the contention that the first  
defendant was enriched as a result of the alleged disbursement.  



[55] The plaintiff pleads in the alternative that, in the event that any of the  
suspensive conditions contained in the REPO agreement were not timeously fulfilled  
or waived, with the result that the REPO agreement is of no force and effect, or in  
the event of it being found that the REPO agreement is of no force and effect for  
some other reason, then the plaintiff pleads that: (a) in the bona fide mistaken belief  
that the suspensive conditions had been met and/or the REPO agreement was of full  
force and effect, it purported to comply with its obligations in terms of the REPO  
 [56] According to the defendants, if the parties implemented their contractual  
arrangement believing it to be valid and enforceable, as alleged by the plaintiff, the  
Commodities were delivered to the plaintiff and the plaintiff retains ownership of  
the Commodities until such time as the first defendant pays the Repurchase  
Commodities. The plaintiff is not impoverished and the first defendant was not  
enriched as a result. The plaintiff is not impoverished by merely making payments  
(disbursements). It cannot claim to be impoverished without accounting for  
Commodities which it owns, the security and the Collateral Deposit. The first  
defendant is not enriched for the same reasons and, more so because it was  
deregistered and effectively does not exist, and any property it may have belongs to  
the state.  
[59] Delivery of and title to the Commodity pursuant to the purchase would have  
passed to the plaintiff as per clause 9. The plaintiff would retain ownership of the  
Commodity. It may only be delivered to the first defendant as per the Repurchase  
Transaction upon full payment thereof. If the first defendant was not enriched as a  
result of payment made to third parties by the plaintiff, the plaintiff may not be  
impoverished. I agree with the defendants that in that connection, the first defendant  
would still need to account for the Commodities, security and the Collateral Deposit.  
[60] If the enrichment claim is not based on the “purported” Purchase of the  
Commodity as contemplated clauses 8, 9, 10 and 11, then the basis of paying third- 
party suppliers on behalf of the first defendant is not pleaded or not clearly pleaded.  
It is not sufficient, in my view, for the plaintiff to merely state that it paid third  
parties, it should plead the basis for such payments, which would have been  
implementation of a contractual arrangement believed to be valid and enforceable.  
Accordingly, this exception should also be upheld.  
[61] For all the reasons outlined, the exception must succeed and the plaintiff be  
afforded an opportunity to amend its particulars of claim.  
[62] In the result I make the following order.  
1. The exceptions are upheld with costs including the costs of two counsel.  
2. The plaintiff’s amended particulars of claim areset aside and the plaintiff  
is afforded an opportunity to amend its particulars of claim, if so advised,  
within 20 days of this order.  
 
STAR INTERNET CAFÉ APPELLANT v VUKANI GAMING NORTHERN CAPE (PTY) 
LTD RESPONDENT Case No: 254/2018 Kimberley High Court 
Discovery- implicit in sub-rule 35(12) that a document sought to be produced must be 
relevant to the issues in the case- also be reasonably required by the opposing party 
Power of attorney- attorney firm has power of attorney signed an attorney  of another 
firm- there is nothing untoward appellant’s attorney, having signed the power of attorney 
on behalf of the appellant 
 
Vukani Gaming suspected that Star Internet Cafe was actually being used for illegal 
gambling and sent two investigators to visit the premises. The investigators gambled at 



the premises and took videos of the activities.Vukani supplied Star Internet with a DVD 
containing the videos and photos taken, but not the the employment contracts and the 
mandates of the two investigators because, it contended, no reference was made to 
these in the founding papers; they were irrelevant to the consideration of the main 
application; and the request for their production amounted to no more than an abuse of 
sub-rule 35(12). 
A full bench at the Kimberley High Court give judgment on discovery and related issues. 
 This is an appeal against the whole of the judgment and order of the Court a quo, per 
Sieberhagen AJ, dated 12 October 2018, dismissing with costs on a punitive scale the 
Rule 30A interlocutory application brought by Star Internet Café, the appellant, to compel 
Vukani Gaming Northern Cape (Pty) Ltd, the respondent, to discover certain documents 
referred to in the appellant’s Discovery Notice filed on 05 March 2018 in terms of sub-rule 
35(12) read with 35(1)(13) of the Uniform Rules of this Court. The appeal is with leave of 
the Court a quo.  
[3] The background pertinent to this appeal is as follows. Vukani Gaming Northern Cape 
(Pty) Ltd brought an application (the main application) in terms of which it sought the 
following orders against a certain Panino Properties CC and Star Internet Café:  
3.1 As against Panino Properties, that it, inter alia, be interdicted and restrained from 
permitting the use of its property situated at Star internet Café, Craven Street, Kimberley 
(“premises”), for purposes of restricted and unlawful gambling activities prohibited by the 
National Gambling Act, 7 of 2004, and the Northern Cape Gambling Act, 3 of 2008; that 
Panino Properties be directed to take all necessary measures to ensure that restricted 
gambling activities are not conducted on the premises including terminating the tenancy 
of Star Internet Café and ejecting it from its premises; and that Panino Properties report 
to this Court on its execution and/or compliance with the order.  
3.2 As against Star Internet Café, the appellant, that it be interdicted and restrained from 
conducting any restricted or unlawful gambling activity and engaging in any other conduct 
connected with unlawful gambling activities as prohibited in terms of the National 
Gambling Act, 7 of 2004, and the Northern Cape Gambling Act, 3 of 2008, and permitting 
or allowing gambling as defined in these two statutes.  
 [11] Displeased by what it termed selective discovery on the part of the respondent the 
appellant filed a Rule 30A application to compel the respondents to furnish the 
documents sought in paras 3-6 of its sub-rule 35(12) Discovery Notice.  
 [16] Adv. Ellis SC, for the respondent, raised two preliminary points. First, he contended, 
belatedly, in his heads of argument that the appeal has lapsed because the power of 
attorney filed with the Court is fatally defective in that it was signed by Mr Vasilios 
Vardakos, the appellant’s attorney, as opposed to the appellant itself. The attack is 
primarily on the authority of the appellant’s attorneys to bring this appeal.  
[17] The purpose of a power of attorney is to establish the mandate of an attorney and to 
prevent a person whose name is being used from repudiating the process altogether by 
claiming that he had given no authority and to prevent persons bringing an action in the 
name of a person who never authorised it.  
‘The care displayed in the past about proof of authority was rational. It was inspired by 
the fear that a person may deny that he was party to litigation carried on in his name. His 
signature to the process, or when that does not eventuate, formal proof of authority would 
avoid undue risk to the opposite party, to the administration of justice and sometimes 
even to his own attorney. At 706B - C the Court held:  
‘If the applicant had qualms about whether the 'interlocutory application' is authorised by 
the respondent, that authority had to be challenged on the level of whether [the 
respondent's attorney] held empowerment. Apart from informal requests for enquiries, 



applicant's remedy was to use Court Rule 7(1). It was not to hand up heads of argument, 
apply textual analysis and make submissions about the adequacy of the words used by 
the deponent about his own authority.’  
[18] The power of attorney was served and filed with the Court on 03 April 2019, almost a 
year ago. In terms of Rule 7(4) every power of attorney filed by an attorney shall be 
signed by or on behalf of the party giving it, and shall otherwise be duly executed 
according to law; provided that where a power of attorney is signed on behalf of the party 
giving it, proof of authority to sign on behalf of such party shall be produced to the 
registrar who shall note that fact on the said power. It does not appear, ex facie the 
power of attorney handed to us from the bar, that proof to sign on behalf of the appellant 
was produced to the registrar. Needless to say, on a proper construction of Rule 7(4), 
there is nothing untoward with Mr Vasilios Vardakos, the appellant’s attorney, having 
signed the power of attorney on behalf of the appellant. It is important to mention that Mr 
Vardakos authorised a different firm of attorneys to prosecute the appeal on behalf of the 
appellant.  
[19] The belated challenge to the authority of the appellant’s attorney to bring this appeal 
cannot withstand scrutiny, simply because the principle enunciated in Eskom v Soweto 
City Council (supra) is that once an attorney is authorised to bring the application on 
behalf of the applicant the application is that of the applicant and there is no need for any 
other person to be additionally authorised. It is also disquieting that the respondent did 
nothing in a period of almost a year to avail itself of the procedure set out in Rule 7(1) to 
challenge the authority of the appellant’s attorney. Accordingly, the point taken must 
fail.  
[23] Therefore, not all orders refusing or compelling discovery are necessarily 
appealable. Each case ought to be judged on its own facts.In my view, to determine 
whether the order of the Court a quo is imbued with the three attributes laid down in 
Zweni v Minister of Law and Order (supra) and whether the interest of justice would be 
best served if it is found that the judgment and order of the Court a quo is appealable 
would require that the merits of the appeal be fully ventilated, to which I now turn.  
 [31] It is implicit in sub-rule 35(12) that a document sought to be produced must be 
relevant to the issues in the case.It must also be reasonably required by the opposing 
party before it can be said to be hit by the provision of the sub-rule.  
 [40] To sum up, I am of the view that the appellant failed to bring itself within the ambit of 
sub-rules 35(11) and (12). No basis has been established to upset the order of the Court 
a quo because the documents were not referred to in the founding affidavit, they are 
irrelevant and has no bearing on any matter in question in the proceeding. It follows that 
the appeal must fail.  
 The appeal is dismissed; 2. The appellant is ordered to pay the costs of the appeal on 
party and party scale, which costs are to include the costs consequent upon the 
employment of two counsel;  
 
Eco Tabs Gauteng (Pty) Ltd v Eco Tabs Africa (Pty) Ltd and another [2020] JOL 
47417 (MM) 
Contempt of Court-director of company ignores court order- 4 requisites - the respondent 
disobeyed the Order or neglected to comply with it- 30 days imprisonment ordered but 
suspended 
 
This is an opposed application to find the first and the second respondents in 
contempt of Court. The application had its origin in the urgent Court, where it 
was struck off the roll due to lack of urgency. The only question before this 



Court is whether the first and second respondents are in contempt of the Court 
Order granted under case no: 1973/2018 on 1st February 2019. If the Court 
finds the respondents in contempt, the applicant requests the Court to further 
authorize it to approach this Court on the same papers for an order to imprison 
the second respondent. 
2. The second respondent is the sole director of the first respondent. The applicant 
and the first respondent are currently involved in a pending action in this Court. 
There is a dispute arising from the validity of the cancellation of a distribution 
agreement entered into between the applicant and the first respondent on 31 
January 2017, in terms of which the second respondent acted in his capacity 
as the representative of the first respondent. In order to have something in place 
to govern the situation pending the outcome of the action proceedings, they 
entered into an interim written agreement which was made an Order of Court 
on 1 February 2019. 
3. The two contentious terms of the agreement were couched as follows in the 
agreement that was made an Order of Court: 
‘’ 5.1 As agreed to in clause 1 of the January 31st 2017 agreement mentioned above, 
Eco Tabs Gauteng will continue as the exclusive distributors of the Eco Tabs and 
affiliated products throughout Gauteng, Swaziland and the area incorporating the West 
Witwatersrand Gold Mining Region, Eco Tabs Gauteng will further continue to be the 
exclusive distributor for all Eskom stations in South Africa and the African continent.” 
AND 
5.14 Eco Tabs Africa will not contact any of Eco Tabs Gauteng’s clients, will not 
interfere or be obstructive towards Eco Tabs Gauteng’s client’s relationships with Eco 
Tabs Gauteng and will not do business with any of Eco Tabs Gauteng’s clients’’ 
4. Subsequent to the agreement being made an Order above, it is the applicant’s 
version that the respondents whilst being fully aware of the Court Order: 
a) Contacted the applicant’s clients namely Eskom in contravention of 
paragraph 5.14 of the agreement. This came after the applicant received 
correspondence on 31 July 2019 which had been sent by the first 
respondent to Eskom; 
b) Illicitly and underhandedly obtained information from Eskom relating to 
the applicant’s client’s confidential contractual relationship with Eskom 
also in contravention of paragraph 5.1 of the said agreement; 
c) Approached the applicant’s customers with the intention of supplying 
Eco Tabs products directly to them; 
d) Intercepted an invitation addressed to the applicant’s staff from 
Johannesburg Water in order to attend a site meeting to tender for the 
remediation of certain bodies under the control of Johannesburg Water 
and did not forward this to the applicant; 
e) Instructed one Bruce Goldsby to attend the scope of work briefing held 
by Johannesburg Water at Rosenttenville, Johannes on behalf of Eco 
Tab Africa. 
5. The applicant further avers that immediately after the first conduct mentioned 
under (a) was brought to its notice, it sent a letter to the respondents so as to 
request them to desist from this conduct, but the respondents ignored same, 
and instead continued with the conduct mentioned in (b). It is the case of the 
applicant that it approached this Court after several letters were written to the 
respondents depicting the several conducts above, but the respondents failed 
to give an undertaking that they will stop contacting the applicant’s clients. 



Instead, their attorney replied to their letters in a very short answer which was 
couched as follows: 
“Please note that our client is currently abroad and we are unable to take instructions 
at this stage”. 
 The applicant finally submits that the actions of the respondents are clearly 
indicative of the fact that they will not adhere to the Court Order or agreement, 
and their sole purpose is to take over/poach the applicant’s clients at all costs. 
Further that, the respondents are simply fragrantly and intentionally on a mala 
fide basis, disobeying this Court’s Order. 
7. In his opposing papers the respondents raised two Points in Limine namely: No 
proper service of the application and misjoinder. I choose to deal with the 
Points in Limine first. 
Misjoinder 
10. The second respondent avers that he was not a party to the Order that was 
granted under case number: 1973/2018 and has only acted as a representative 
of the first respondent, therefore there is a misjoinder. This Point in Limine 
raised is also in my view misconceived. I fully agree with the applicant’s 
submission that it is clear that the applicant joined the second respondent in 
this proceedings firstly, out of abundance of caution and also, to satisfy the 
Court that he is fully aware of the Court Order against the first respondent (the 
company). Secondly, according to the averments made by the applicant to 
substantiate its application, the action/conduct complained of clearly points to 
the fact that he was personally aiding and abetting the company to breach the 
Order of Court. In this regard the applicant avers, amongst others in its papers, 
that he is the one who contacted the applicant’s clients and also withheld 
information from the applicant. These alleged action/conduct clearly directly 
affect him as the sole director of the company. A director of a company, who 
with knowledge of a Court Order against a company, causes the company to 
disobey the Court Order, lends himself to guilty of a Contempt of Court. 
CONTEMPT OF COURT  
13. The requisites which must be certified beyond reasonable doubt before a 
Contempt of Court Order can be issued are: 
a. an order was granted; 
b. against the respondent; 
c. the respondent was either served with the Order or was informed of its 
contents and had knowledge of same; and 
d. the respondent disobeyed the Order or neglected to comply with it. 
14. It appears from the papers that requirements (a) and (b) are common cause 
between the parties. As far as (c) is concerned, even though the second 
respondent decries that the Order was not served on him, he does not 
necessarily deny that he has knowledge of the Order from the contents of the 
affidavit disposed by him. What is clear from the papers is that this Order was 
granted by Strydom AJ in an application whereby the first respondent opposed 
the merits and was legally represented. It is difficult for one to conceive that the 
second respondent, as the sole director of the first respondent, was not present 
in Court when the Order was made. The contents of the answers given in his 
affidavit in opposition of this Contempt of Court application as it will be apparent 
later in this judgment, reveals that he was present when the Order was made. 
I am thus satisfied that the respondents were informed of the Order and or, had 
knowledge of the contents of same. The three requirements were thus met, and 



the last one this Court has to grapple with is the requirement under (d).  
15. In reply to the applicant’s case, the second respondent avers that the applicant 
did not approach this Court with clean hands as it violated the same Order on 
the same day that it was granted by contracting one John O’Malley, a 
representative of Eco Tabs USA via Facebook informing him of the Order. Apart 
from this averment being proof that the second respondent was aware of the 
Order and was probably present when the Order was made, this averment 
depicts that the second respondent does not seriously and convincingly deny 
the conduct complained of by the applicant. It furthermore does not take away 
his conduct which is complained of. What is even worse is that, the first 
respondent only makes bare allegation of the applicant’s disobedience of the 
Order and does not quote or refer to a paragraph in the agreement which the 
applicant was allegedly contravening by informing others and or John, of the 
Order. This defence is totally ill-conceived. It is quite clear that the letter was 
sent to keep all the relevant role players informed of the Court Order, as the 
applicant explained in its replying affidavit. After all, the applicant was duty 
bound to inform whoever will be affected by the Order. 
That the first and second respondents are found to be in Contempt of 
the Court Order issued out of this Honourable Court on 1 February 2019 
by the Honourable Acting Judge Strydom; 
That the second respondent be committed to imprisonment for Contempt 
of Court for a period of 30 days; The Order made in paragraph 22.2 is hereby suspended 
for a period of two years on condition that the respondents comply with the Order 
granted 1 February 2019 within 7 (seven) days of this Order being 
personally served on him; 
22.4 That should the respondents fail to comply with this Court Order, the 
applicant be allowed to approach the above Honourable Court for an 
order for the second respondent’s committal to prison, on the same 
papers, supplemented where necessary; 
22.5 That the applicant be granted leave to supplement his papers, should 
the need arise; 
22.6 That the respondents pay the costs of this application jointly and 
severally, the one paying the other be absolved. 

AB and Another v Pridwin Preparatory School and Others (CCT294/18) [2020] 
ZACC 12 (17 June 2020) 

Jurisdiction-Constitutional court- independent school to terminate the contracts that 
entitled two child learners to attend that school. 

 

On 17 June 2020 at 10h00, the Constitutional Court handed down judgment in an 
application concerning the constitutionality of a decision by an independent school to 
terminate the contracts that entitled two child learners to attend that school.  The 
application arises out of a decision of the Supreme Court of Appeal (SCA) dismissing 
an appeal against a decision of the High Court of South Africa, Gauteng Division, 
Johannesburg (High Court). 

The applicants are the parents of two children that commenced their schooling at 
Pridwin Preparatory School (Pridwin or School), the first respondent, in 2012 and 
2016, respectively.  The applicants concluded identical contracts with the School, a 



pre-requisite for the admission of the applicants’ children to Pridwin (Parent 
Contracts).  Clause 9.3 of the Parent Contract provided that the school was entitled to 
cancel the Parent Contract at any time, for any reason, on a full school term’s written 
notice.   

As a result of series of unfortunate incidences of misconduct by the applicants – the 
first applicant, AB, in particular – the relationship between Pridwin and the applicants 
soured.  The misconduct by the applicants is epitomised by three incidents which 
occurred between late-2015 and early-2016, when the first applicant levelled 
aggressive insults at the umpires at two inter-school sporting events and caused an 
ugly scene by interfering with Pridwin’s under-10 soccer trials.  These incidents, as 
well as several prior episodes of misconduct, unfolded in full view of the young children 
participating in the sporting events concerned.  In June 2016, the second respondent, 
the headmaster of Pridwin, terminated the Parent Contracts on notice in writing to the 
applicants, in terms of clause 9.3 of the Parent Contracts. 

The applicants instituted urgent proceedings in the High Court against Pridwin, its 
headmaster, its Board and the Member of the Executive Council for Education.  The 
applicants sought an interim order entitling the applicants’ two children to remain at 
Pridwin pending the outcome of the main application to declare the termination of the 
Parent Contracts by the headmaster unconstitutional and have it set side.  The 
applicants argued that the decision to terminate the Parent Contracts was 
unreasonable, procedurally unfair, did not have regard to the children’s best interests 
and impermissibly impaired the children’s rights to basic education.  The High Court 
dismissed the main application and ordered the applicants to remove their two children 
from Pridwin by the end of the 2017 academic year.  It found that the headmaster had 
had due consideration to the best interests of the children, as required by section 28(2) 
of the Constitution, when terminating the Parent Contracts.  Moreover, it held that 
Pridwin was not providing a basic education and that section 29(1)(a) of the 
Constitution was therefore not implicated.   

Aggrieved, the applicants appealed to the SCA.  The Independent Schools Association 
of Southern Africa intervened as an additional respondent in that Court.  In addition to 
seeking to have the decision to terminate the Parent Contracts declared 
unconstitutional, the applicants argued that clause 9.3 of the Parent Contract was 
contrary to public policy to the extent that it entitled Pridwin to terminate the parent 
contract without following a fair procedure or taking a reasonable decision.  The SCA 
upheld the judgment of the High Court, finding that neither section 28(2), nor 
section 29(1)(a) of the Constitution created a right to a hearing and that Pridwin was 
correct to consider the interests of all of its learners.  That Court confirmed the High 
Court’s finding that Pridwin did not provide a basic education, that Pridwin had acted 
reasonably and in accordance with public policy.  The applicants then proceeded to 
knock on the doors of this Court.  

The first judgment, penned by Nicholls AJ and concurred in by Mogoeng CJ, 
Cameron J and Froneman J, held that this matter engages this Court’s jurisdiction.  It 
held that the matter is moot, as the children of the applicants had left Pridwin and were 
attending a new school; it nevertheless found that the adjudication of this matter would 
be in the interests of justice.  In reaching this conclusion, the first judgment noted that, 
as independent schools proliferate in South Africa, there is widespread use of clauses, 
if not identical, then certainly similar to clause 9.3.  These do not impact only on the 
elite as in this case, but also upon less affluent parents who, in the hope of a better 



education for their children, enrol them in low-fee, state-subsidised independent 
schools.  Furthermore, the first judgment remarked that the educational rights of 
children at independent schools and the concomitant constitutional obligations of 
these schools goes far beyond the confines of this case.  Accordingly, it held that it 
would be in the interests of justice that leave to appeal be granted on the issue of the 
constitutionality of clause 9.3 of the Parent Contracts and its enforceability without 
following fair procedure. 

The first judgment considered, first, whether clause 9.3 was facially valid without more, 
and second, whether its enforcement should be countenanced in circumstances where 
the affected parties are not afforded a hearing or an opportunity to make 
representations.  On the first question, the first judgment held that there was nothing 
facially offensive or unconstitutional about clause 9.3 of the Parent Contracts and 
noted that counsel for the applicants conceded as much during the hearing.  In relation 
to the second question, the crucial issue was then whether independent schools, by 
providing education to children, assume constitutional duties and obligations that 
inhibit the free exercise of contractual rights.  In this matter, these are the best interests 
of the child as entrenched in section 28(2) of the Constitution and the right to basic 
education as protected in section 29(1)(a). 

The first judgment held that the content of independent schools’ obligations under the 
Constitution is circumscribed.  It does not extend to a positive duty to continue 
providing education at the private institution.  But, once an independent school 
provides basic education, it is then required to ensure that the right to basic education 
of children attending the independent school is not negatively infringed.  That will 
occur, for instance, where no independent opportunity to be heard is afforded before 
a decision is made to discontinue that education.  Pridwin had a negative duty not to 
impair and diminish the children’s rights to a basic education.  In addition, there should 
be no interference with the rights already enjoyed by the children, except where there 
is proper justification for that interference.  Therefore, the first judgment found that the 
constitutional requirement is that there should be both substantive and procedural 
fairness before any child is excluded from a school, and this would, in certain 
instances, encompass the right to a hearing in relation to the best interests of the child.  
However, due to the specific circumstances of this case, which are moot between the 
parties, the first judgment did not consider it necessary to deal with that issue.  It thus 
expressed no views on the factual findings in that regard.  

Accordingly, the first judgment would have declared that clause 9.3 of the Parent 
Contracts between the applicants and the first respondent is unconstitutional, contrary 
to public policy and unenforceable to the extent that it purports to allow Pridwin to 
cancel the Parent Contracts without following a fair procedure 

The second judgment, penned by Theron J and concurred in by Jafta J, Khampepe J, 
Ledwaba AJ, Madlanga J and Mhlantla J, held that, in light of the importance of the 
legal principles at issue, the rarity with which the Court is faced with such issues, and 
the far-reaching implications of the orders made by the High Court and the SCA, it was 
in the interests of justice to hear the matter, notwithstanding the fact that the applicants’ 
children had since left Pridwin.  The second judgment further held that decision to 
terminate the parent contract was constitutionally invalid, in that it breached the 
constitutional rights of the applicants’ children.  These rights do not arise from the 
contract, but from the Constitution itself.  Adjudication of the matter on this basis 



rendered it unnecessary to engage with the applicants’ alternative challenge, made on 
public policy grounds, to the enforcement of clause 9.3. 

The second judgment found that section 28(2) of the Constitution required Pridwin to 
accord the best interests of the applicants’ children paramount importance and to 
follow a fair and determinable process.  Although this may not, in every instance, 
require the provision of an oral hearing, it required Pridwin to provide an opportunity 
to make representations on the effects of the termination of the parent contract on the 
children.  Pridwin also bore a negative obligation, in terms of section 29(1)(a) of the 
Constitution, not to impair the rights to a basic education that the applicants’ children 
enjoyed pursuant to their enrollment at Pridwin.  Although the state bears the duty of 
providing a basic education, the education offered by independent schools also 
constitutes basic education.  Accordingly, Pridwin, as an independent school is 
required to provide its learners with a basic education that is not inferior to that offered 
at comparable public schools and not to diminish any child’s enjoyment of their right 
to a basic education, as provided by Pridwin, absent appropriate justification.  In the 
circumstances, Pridwin had not demonstrated that there was appropriate justification 
for summarily limiting the rights to a basic education enjoyed by the applicants’ 
children.  The second judgment concluded that the decision to terminate the Parent 
Contracts, absent the provision of an opportunity to make representations on the best 
interests of the children, was constitutionally invalid.   

 

The third judgment, penned by Cameron J and Froneman J, sought to highlight the 
legal propositions that the first and second judgments both embraced, whether 
explicitly or implicitly.  It held that on the crucial issue – whether the right to a basic 
education has application in independent schools – there is little difference between 
the first two judgments.  It noted that sections 28(2), 29(1)(a) and 29(3) of the Bill of 
Rights now impose on independent schools that provide basic education at least the 
negative obligation not to diminish or interfere with a child’s right to basic education.  
This, the third judgment called the right that protects basic education.  This embodies 
a new rule, one that did not exist under the common law or in terms of any legislation.  
The third judgment found that it follows that, to this extent, the first and second 
judgments developed the common law under section 8(3)(a) of the Constitution.  The 
first judgment resolved that legal issue by directly applying the children’s rights against 
independent schools that provide basic education.  The third judgment considers that 
the second judgment in fact did the same, though it did not deal with the enforceability 
of clause 9.3 or similar clauses, and thus made no order pertaining to them.  It 
considered only whether it is constitutionally permissible for an independent school to 
expel children without following fair process, and on this basis declared the School’s 
decision here invalid.  Despite this difference in approach, the third judgment 
concluded that the same result would in any event have been reached, indirectly, by 
applying public policy considerations where clause 9.3 of the Parent Contract was 
sought to be enforced.  On this basis, the third judgment concurred with the order the 
first judgment makes declaring that particular clause invalid. 

 

The fourth judgment, penned by Khampepe J and concurred in by Jafta J, 
Ledwaba AJ, Madlanga J, Mhlantla J and Theron J, sought to emphasise the 
independent and self-standing rights of the children in this matter.  It noted that the 



section 28(2) standard of the best interests of the child includes a procedural right of 
children to be heard and participate in the decision affecting their lives. The fourth 
judgment acknowledged, and embraced, the contextual nature and inherent flexibility 
of section 28(2), but highlighted that, in the context of removing a child from their 
school, the right of the child to make representations and participate in the decision-
making process, in accordance with their age and maturity, is of utmost importance.  
This right is sourced in section 28(2) of the Constitution and buttressed by the 
Children’s Act, case-law and international law.  The fourth judgment underscored that 
the Children’s Act unequivocally adopts the position that children should be involved 
in decisions affecting their lives by expressing their views and participating, where 
possible and appropriate, in these decisions.  It also noted that section 10 of the 
Children’s Act goes further than the international position, in that it applies horizontally 
and therefore also binds private actors, which would include independent schools and 
parents, to consider the views of the children before a decision about their lives is 
made.  The fourth judgment found that removing a child from their school is a major 
life-changing event for a child and, therefore, the child should be afforded the 
opportunity to have their views and wishes given due consideration.  Thus, it 
concluded that Pridwin had the obligation to consider the rights of the applicants’ 
children to have their views heard on the matter and to offer this opportunity to them, 
either in person or through a representative. 

 

Competition Commission of South Africa v Pickfords Removals SA (Pty) 
Limited (CCT123/19) [2020] ZACC 14 (24 June 2020) 

Jurisdiction-Constitution — section 34 — access to courts — interpretation of 
legislation 

Prescription-Competition Act 89 of 1998 — section 67 — time bar provision — 
prescription 

Condonation-Competition Act to condone non-compliance with section 67(1), the 
Court held that excluding the condonation of non-compliance of section 67(1) under 
these general condonation powers would incentivise secrecy and non-disclosure. 

 
On 24 June 2020 at 10h00, the Constitutional Court handed down judgment in an 
application for leave to appeal against the whole judgment and order of the 
Competition Appeal Court dismissing an appeal against a decision of the Competition 
Tribunal (the Tribunal).  The applicant is the Competition Commission of South Africa 
(the Commission).  The respondent is Pickfords Removals SA (Pty) Limited 
(Pickfords).  

In this case, various furniture removal companies were accused of tendering 
collusively by providing “cover pricing” to customers in respect of tenders for furniture 
removal services, in contravention of sections 4(1)(b)(i), (ii) and (iii) of the Competition 
Act 89 of 1998 (Competition Act).  The Commission had initiated two complaints – the 
first one on 3 November 2010 (the 2010 initiation) and the second one on 1 June 2011 
(the 2011 initiation).  Pickfords was not identified in the 2010 initiation, but was only 
identified in the 2011 initiation, wherein it was accused of engaging in 37 separate 
instances of prohibited practices, these being thereafter referred to the Tribunal.  
Pickfords contended that fourteen of these alleged incidents occurred more than three 
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years prior to the 2011 initiation, and that six were insufficiently pleaded.  To this end, 
Pickfords relied on section 67(1) of the Competition Act, arguing that the fourteen late 
instances were time-barred.  As a counter argument, the Commission contended that 
the three-year period only started to run once the Commission acquired knowledge of 
the prohibited practice in line with the Prescription Act 68 of 1969 (Prescription Act).  
The Commission further argued that it would be incorrect to apply the 2011 initiation 
date for section 67’s time-barring purposes, as it was a mere amendment (i.e. a 
continuation) of the 2010 initiation. 

The Tribunal held that section 67(1) of the Competition Act marks prescription from 
the end of the consequences of the event, rather than from the date of occurrence.  It 
found that the arguments raised by the Commission about imposing the knowledge 
requirement from the Prescription Act were misplaced as there are marked differences 
between the two Acts.  Accordingly, and with reference to the principles of legal 
interpretation and fairness, the Tribunal concluded that the Commission's 
interpretation lacked the necessary precision and, if adopted, would interfere with the 
Legislature’s mandate, by imposing a limitation on actions and consequences of the 
investigative process.  On the condonation argument, the Tribunal held that it has no 
discretion to invoke the provisions of section 58(1)(c)(iii) of the Competition Act to 
condone non-compliance with the time period in section 67(1).  Furthermore, the 
Tribunal held that the 2011 initiation was not an amendment to the 2010 initiation, but 
was self-standing.  As such, the Tribunal considered the 2011 initiation to be the 
correct trigger date for the purpose of section 67(1). 

The Commission appealed this decision to the Competition Appeal Court.  The 
Competition Appeal Court held that section 67(1) of the Competition Act is a limitation 
or expiry period, and that the knowledge requirement (similar to that found in the 
Prescription Act) cannot be read into this provision.  To this end, the 
Competition Appeal Court found that the purpose of section 67(1) of the 
Competition Act is to bar, in the public interest, investigations into cartel behaviour that 
has ceased an appreciable time ago, and thus no longer endangers the public weal.  
Turning to the condonation argument, it held that the discretion conferred to the 
Tribunal in section 58(1)(c)(ii) does not apply to section 67(1), due to the risk it brings 
by allowing the Commission to exercise its powers in a way which is initially unlawful, 
but then later capable of restoration by way of the Tribunal applying section 58(1)(c)(ii).  
Although the Competition Appeal Court rejected the finding of the Tribunal in relation 
to the trigger date, and found that the 2011 initiation did constitute an amendment of 
the 2010 initiation (and not a separate self-standing initiation), it still held that the 
section 67(1) time limit should be read from the date of the 2011 initiation, as Pickfords 
was only identified then.  Aggrieved by the decision of the Competition Appeal Court, 
the Commission approached the Constitutional Court. 

In a unanimous judgment penned by Majiedt J, the Constitutional Court held that the 
2010 initiation is the correct trigger date and that the 2011 initiation was merely an 
amendment of the 2010 initiation.  This Court held that, having proper regard to the 
provisions of the Competition Act and the language of all the initiation statements as 
well as the facts underlying this matter, it is evident that the date from which the three-
year period for purposes of section 67(1) of the Competition Act must be calculated is 
the date of the first initiation, namely 3 November 2010.  In respect to the interpretation 
of section 67(1) of the Competition Act, the Court held that interpreting section 67(1) 
of the Competition Act as imposing an absolute time-bar in the form of a prescription 



provision proper would clearly subvert access to the Tribunal, the Competition Appeal 
Court and other courts.  Absent a knowledge requirement or the possibility of 
condonation, which would ameliorate the effect of section 67(1) of the 
Competition Act, the purpose of the Competition Act would be undermined.  More 
importantly, a rigid, inflexible interpretation of section 67(1) drastically undermines the 
right of access to courts.  There is a further reason why an interpretation of section 
67(1) as a procedural time-bar is to be preferred over an inflexible substantive time-
bar.  A finding by the Tribunal or by the Competition Appeal Court that certain conduct 
is a prohibited practice provides a gateway to a claimant who has suffered loss or 
damage as a result of that prohibited practice, to sue for damages.  Moreover, the 
preferred interpretation is, as stated, not only more constitutionally compliant and 
purposive, but also meets the rationality test.  The Court held that there is clearly a 
rational connection between interpreting the section as a procedural time-bar and its 
purpose.  Thus, the Court held that this was a procedural time-bar. 

On the question of whether the Tribunal has the power, under section 58(1)(c)(ii) of 
the Competition Act to condone non-compliance with section 67(1), the Court held that 
excluding the condonation of non-compliance of section 67(1) under these general 
condonation powers would incentivise secrecy and non-disclosure.  According to 
Majiedt J, secretive cartel conduct will flourish if the Commission is precluded from 
accessing the Tribunal in justified cases, more than three years after cessation.  
Accordingly, the Court concluded that the Tribunal enjoyed the power, in terms of 
section 58(1)(c)(ii) of the Competition Act, to condone non-compliance with section 
67(1).  As a result, the appeal was upheld with costs. 

Iveco South Africa (Pty) Ltd v Centurion Bus Manufacturers (Pty) Ltd (Case no 
183/2019) [2020] ZASCA 58 (3 June 2020) 

Separation of issues-whether order should have been granted separating merits and 
damages-frequently cautioned-no separation where issues arise that are intertwined. 

 [1] The appellant, Iveco South Africa (Pty) Ltd (Iveco), is an importer of Iveco panel 
vans, many of which are converted into passenger minibuses. The respondent, 
Centurion Bus Manufacturers (Pty) Ltd (CBM), carries on business as a converter of 
vehicles. The primary issue for determination in this appeal is whether the written 
agreement concluded between the parties on 21 September 2006, in terms whereof 
Iveco appointed CBM to manufacture bus conversions, obliged Iveco to supply a 
minimum of 40 vehicles for conversion to CBM every month, or whether it merely 
required that CBM was obliged to establish and maintain the capacity to convert 40 
vehicles per month. 

[2] It is common cause that Iveco did not consistently supply 40 vehicles for 
conversion to CBM every month After the lapse of a few years from the inception of 
the agreement, when the number of vehicles supplied for conversion had reduced 
dramatically and talks between the parties to deal with that issue failed to achieve a 
mutually satisfactory result, CBM instituted an action in the North Gauteng Division 
of the High Court for damages. Its damages represented the income it allegedly lost 
due to Iveco’s failure to supply 40 vehicles for conversion every month. Iveco 
pleaded that CBM had not at all times maintained a minimum manufacturing capacity 
of 40 bus conversions per calendar month, as it even failed, on occasion, to ensure 
that conversions numbering below 40 per month were completed within a reasonable 
time and without undue delay (the capacity defence). It also pleaded that many 
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conversions had not been of ‘an acceptable quality’ (the quality defence). These 
obligations on the part of CBM were pleaded to be obligations ‘reciprocal to [Iveco’s] 
duties in terms of the agreement’ which, if breached, would preclude CBM’s claim. 

[3] The trial court granted an order separating the merits and quantum. It observed 
that ‘the contract is bilateral because the core obligations are reciprocal in that the 
performance of the plaintiff is conditional on the performance of the defendant.’ It 
said that [u]nless the defendant supplied 40 vehicles the plaintiff could not convert 40 
vehicles’. It found that the agreement contemplated that CBM would convert a 
minimum of 40 vehicles per month and, accordingly, that Iveco’s failure to supply 
that number of vehicles amounted to a breach of the agreement. The capacity and 
quality defences were not considered. The trial court granted the following order: 
‘The claim succeeds and judgement is entered for the plaintiff with costs’. 

[4] The full court of the North Gauteng Division of the High Court dismissed an 
appeal against the judgment of the trial court with costs.  However, because the trial 
court had disregarded the order of separation, it altered the trial court’s order to read 
that the ‘Plaintiff’s claim succeeds with costs, with the quantum of damages to be 
adjudicated upon separately’. Regarding the capacity and quality defences, the full 
court concluded that, as the ‘Plaintiff’s claim is one for damages ... and that specific 
performance was certainly not sought ... [the] evidence relating to alleged 
performance by the Plaintiff a quo was therefore irrelevant and need not be dealt 
with’. 

[5] The present appeal, with the special leave of this court, is against the order of the 
full court. 

 The separation of issues, the reciprocity of obligations, and damages 

[25] This court has frequently cautioned that a separation of issues should not be 
resorted to readily where issues arise that are intertwined. It held in amongst 
others Consolidated News Agencies (Pty) Ltd (in liquidation) v Mobile Telephone 
Networks (Pty) Ltd and Another[21] that: 

‘Piecemeal litigation is not to be encouraged. . . This Court has warned that in 
many cases, once properly considered, issues initially thought to be discrete 
are found to be inextricably linked. And even where the issues are discrete, 
the expeditious disposal of the litigation is often best served by ventilating all 
the issues at one hearing. A trial court must be satisfied that it is convenient 
and proper to try an issue separately. 

In the present case counsel for both parties informed us that notwithstanding 
a decision in this matter a number of issues would still be outstanding. Not all 
of the remaining issues were identified, nor do they appear to have occupied 
the mind of the court below.’ 

[26] Rule 33(4) of the Uniform Rules of Court,[22] providing for a separation of 
issues, exists ‘so that a factual issue can be determined which can give direction to 
the rest of the case and, in particular, to obviate the leading of evidence. The 
purpose is to determine the plaintiff’s claim without the costs and delays of a full 
trial.’[23] The ‘word “convenient” within the context of the sub-rule conveys not only 
the notion of facility or ease or expedience, but also the notion of appropriateness 
and fairness.’[24] 
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[27] In Denel (Edms) Bpk v Vorster[25] Nugent JA cautioned that, although rule 
33(4) ‘is aimed as facilitating the convenient and expeditious disposal of litigation’, an 
order that issues are separated will not necessarily lead to that result. He continued: 

‘In many cases, once properly considered, the issues will be found to be inextricably 
linked, even though, at first sight, they might appear to be discrete. And even where 
the issues are discrete, the expeditious disposal of the litigation is often best served 
by ventilating all the issues at one hearing, particularly where there is more than one 
issue that might be readily dispositive of the matter. It is only after careful thought 
has been given to the anticipated course of the litigation as a whole that it will be 
possible properly to determine whether it is convenient to try an issue 
separately.’[26] 

[28] In the present matter the question arises as to which issues were to be included 
under the ‘merits’ when the order for separation was granted, and whether, those 
issues did not overlap with issues more appropriately forming part of the inquiry into 
damages. The interpretation issue, determined above, could be separated, although 
even that separation might require the same witnesses to be recalled in respect of 
damages, thus perhaps making it an issue not to be separated ‘conveniently’. The 
further issues arising from the pleadings, which might affect the merits, included at 
least: 

(a) whether Iveco’s obligation to provide vehicles for 40 conversions per 
month, and the obligations of respondent to manufacture a minimum of 40 
conversions timeously and of an acceptable quality every month, were 
reciprocal; 

(b) whether and when CBM failed to comply with its obligations; and 

(c) if so, the materiality and effect of such non-compliance. 

 [33] The following order is granted: The appeal succeeds,  to some extent.  

 

Fraai Uitzicht 1798 Farm (Pty) Limited v McCullough and Others (118/2019) 
[2020] ZASCA 60 (5 June 2020) 

 Rescission of judgment – whether an order granting a right of way of necessity can 
be rescinded on the basis of fraud or justus error – insufficient evidence to prove 
respondents’ knowledge of fraudulent misrepresentation  – no basis for finding that 
court a quo would have granted a different order had the true facts been known to it 
– appeal dismissed. 

  

[1] This is an appeal against the decision of a single judge of the Western Cape 
Division of the High Court refusing an application for the rescission of an order 
granted by agreement on 2 November 2011. The sole issue on appeal is under what 
circumstances a judgment can be set aside on the grounds of fraud, 
alternatively justus error. The appeal is with the leave of the court a quo. 

[2] The appeal concerns the grant of an access road (the disputed road) in the 
scenic winelands of the Western Cape. It involves five properties colloquially known 
as Ligspel, The Hope, Kranskop, Heuningberg and Fraai Uitzicht. The disputed road 
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travels in close proximity to the residence and luxury guesthouse which is run on 
Fraai Uitzicht. It is only Kranskop that conducts active farming operations, a winery 
and fruit farming. The appellant is Fraai Uitzicht 1798 Farm (Pty) Limited, the 
registered owner of Fraai Uitzicht. The first and second respondents, Mr R M 
McCullogh and Ms S M Cashin are the registered owners of Ligspel. The third to fifth 
respondents, Mr G B MacMillan, Kranskop Wyne (Pty) Ltd and Prof H C Seftel are 
the registered owners of The Hope, Kranskop and Heuningberg, respectively. The 
sixth respondent is the Registrar of Deeds, Cape Town.  

[25] In the result I make the following order:The appeal is dismissed with costs. 

Micaren Exel Petroleum Wholesaler (Pty) Ltd v Stella Quick Shop (Pty) Ltd and 
Another (471/2019) [2020] ZASCA 61 (9 June 2020) 

 Interdict – clear right founded on a contract – whether the contract was repudiated – 
principles on inquiry into allegation of repudiation re-stated. 

[1] The issue in this appeal is whether a fuel dealership agreement concluded 
between the fuel distributor, Micaren Exel Petroleum Wholesaler (Pty) Ltd (Micaren), 
and the dealer, Stella Quick Stop (Pty) Ltd (Stella), was repudiated by Micaren. The 
appeal is at the instance of Micaren. It appeals against an order of the North West 
Division of the High Court, Mahikeng (Nobanda AJ) (the high court), in terms of 
which its application for an interdict against Stella, the first respondent, was 
dismissed. The high court held that the fuel dealership agreement had been 
cancelled following repudiation by Micaren. The appeal is with the leave of the high 
court. 

[2] On 1 July 2014 Micaren and Stella concluded a ‘dealer agreement’ in terms of 
which Micaren, as a ‘distributor’, agreed to sell and deliver petrol and diesel fuel to 
Stella, the ‘dealer’. Stella was to sell the fuel from its premises at 99-100 Market 
Street, Stella, in the North West Province, at the Distributor’s ruling price as at the 
date of delivery. The fuel was to be stored in underground tanks that were to be 
installed by Micaren at Stella’s premises before the effective date of the agreement. 
In terms of the agreement, Stella was prohibited from buying fuel from any distributor 
other than Micaren and only the fuel bought from Micaren would be stored in the 
tanks supplied under the agreement. 

 [11] The traditional approach to an inquiry into an allegation of repudiation is to 
examine the objective intention of the repudiator and the response or acceptance 
thereof by the aggrieved party. The question is whether the conduct of the repudiator 
or non-performing party, when fairly considered by a reasonable person in the place 
of the aggrieved or innocent party, demonstrates an intention no longer to be bound 
by the contract.[3] Needless to say, such conduct must be viewed comprehensively. 
All material aspects thereof must be taken into account. In Nash v Golden Pumps 
(Pty) Ltd[4] Corbett JA described repudiation as follows: 

‘Where one party to a contract, without lawful grounds, indicates to the other 
party in words or by conduct a deliberate and unequivocal intention no longer 
to be bound by the contract, he is said to “repudiate” the contract . . . Where 
that happens, the other party to the contract may elect to accept the 
repudiation and rescind the contract. If he does so, the contract comes to an 
end upon communication of his acceptance of repudiation and rescission to 
the party who has repudiated . . .’ 
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[12] In a sense, repudiation is itself breach of the agreement and acceptance thereof 
by the innocent party is exercise of the right to terminate the contract.[5] The 
conduct from which repudiation is inferred must be clear and unequivocal.[6] 

The appeal must therefore succeed. 

[15] The following order shall issue: 

1 The appeal is upheld with costs. 

2 The order of the high court is set aside and replaced with the following: 

‘(i) The first respondent is interdicted and restrained from purchasing 
and storing fuel at its premises situated at 99 and 100 Market Street, 
Stella, North West, if it has not been purchased from the applicant. 

(ii) The first respondent is ordered to pay the costs of the application.’ 

Valor IT v Premier, North West Province and Others (322/19) [2020] ZASCA 62 
(9 June 2020) 

Settlement – effect of settlement agreement – court cannot validly make settlement 
agreement an order if settlement agreement unlawful. 

  

[1] This appeal concerns the strange tale of how a public procurement contract 
awarded to the appellant, Valor IT CC (VIT), by the third respondent, the Department 
of Sports, Arts and Culture in the government of the North West Province (the 
Department and the provincial government respectively) escalated over about three 
years from its tender value of R498 000, excluding VAT, to R41 729 647 (including 
the payment of R22.8 million in ‘damages’), the total amount that was paid to VIT by 
the provincial government; and how all of this occurred without any bona fide attempt 
to comply with the public procurement processes that have their origin in s 217 of the 
Constitution. At the heart of this matter lies the question of whether the contractual 
relationship between VIT and the Department is lawful. 

 [23] The case raises a number of issues. The first is a point taken by VIT that the 
provincial government’s attorney has no authority to represent it in this appeal. The 
second is that condonation for the late filing of the answering affidavit and of the 
reply in the counter-application should not have been granted by the court below. If 
those issues are to be decided in favour of the provincial government, three issues 
remain to be decided. They are: whether the provincial government’s delay in 
bringing its counter-application was unreasonable and, if so, whether condonation 
should be granted; whether the award of the SDA to VIT and the subsequent 
extensions were lawful or not; and, if they were unlawful, the effect of the settlement 
agreement that was made a court order, and whether it should have been rescinded. 

  

The settlement agreement 

[45] It is necessary in the first place to detail precisely what the settlement 
agreement purported to achieve in respect of the contractual arrangement between 
VIT, the Department and the provincial government. It is clear that it is a one-sided 
document in that all of the benefits that it bestows accrue to VIT, and all of its 

http://www.saflii.org/za/cases/ZASCA/2020/61.html#_ftn5
http://www.saflii.org/za/cases/ZASCA/2020/61.html#_ftn6


obligations, including a payment of R22.8 million, fall to the provincial government to 
meet. 

[46] The core provisions of the settlement agreement provided that: (a) the ‘status 
quo before the termination of the contract’ was ‘restored’; (b) VIT’s staff would be 
permitted to ‘resume’ their ‘contractual obligations in terms of the agreement’; (c) the 
‘nature’ of the contract would be ‘re-defined as a transversal term contract’ in order 
for it to comply with the Treasury Regulations; (d) and the contract would be 
extended by being ‘rolled-out to provincial departments’. 

[47] The effect of the settlement agreement was that the unlawful contractual 
arrangements between VIT and the Department would remain in force, with two 
important qualifications. First, in an apparent acknowledgement that the arrangement 
in place was indeed unlawful, the parties agreed to call it something else in order to 
create the impression that it was compliant with the requirements of the Treasury 
Regulations. Secondly, the parties agreed, not only to the restoration of the status 
quo ante, but to the further extension of the already extended unlawful contractual 
arrangement. They applied to have this arrangement made a court order. 

[48] Two issues arise for determination. The first is the effect of the attempt to 
‘repackage’ the arrangement in order to comply with the Treasury Regulations. The 
second is the effect of having made the settlement agreement a court order and, 
more particularly, if the settlement agreement was unlawful, whether a court could 
have made it an order. 

The appeal is dismissed with costs, including the costs of two counsel. 

Monyepao v Ledwaba and Others (1368/18) [2020] ZASCA 71 (19 June 2020) 

Costs – most of record consisting of irrelevant documents – neither party entitled to 
charge a party and party or attorney and client fee in relation to perusal of irrelevant 
portions – provisional order to this effect made final. 

  

[1] In the judgment dealing with the merits of this appeal, we made a provisional 
order concerning the costs associated with the record. That order read as follows: 

‘3.1 It is provisionally ordered that no fee or disbursement may be levied, 
whether on a party and party basis or on an attorney and client basis, by the 
attorneys and correspondent attorneys of the parties in respect of any part of 
the record except for pages 1 to 125, the judgment of the court of first 
instance (eight pages) and the judgment of the full court (14 pages). 

3.2 The parties are granted leave to make representations on affidavit, within 
ten days of the date of this order, as to why the order in paragraph 3.1 above 
should not be a final order. If no such representations are received within the 
time stipulated above, it shall thereafter become a final order.’ 

[2] The order was made because the large majority of the record was irrelevant and 
should not have been before us. Indeed, of the 544 pages that comprised the record, 
only 147 pages were relevant. Most of the record comprised of such documents as a 
transcript of the argument in the application for leave to appeal in the court of first 
instance, practice notes and heads of argument in the court below. They clearly had 
nothing to do with the appeal. During the course of my judgment, at para [9], I said: 



‘As most of the record is obviously irrelevant, and ought to have been 
recognised as such by the legal representatives of both sides, I can see no 
reason why any legal representative on either side should be entitled to 
charge anyone, be it their clients or their opposition, in relation to the 
irrelevant portions of the record. At the end of this judgment, I shall make a 
provisional order to that effect, and give the parties an opportunity to make 
any representations they may wish to before the order may become final.’ 

[3] The parties were given ten days to file representations. The first respondent has 
done so, but the appellant has not. It is now necessary to decide whether the 
provisional order should be made final. 

[4] In respect of the appellant, as no representations have been made, there is no 
reason why a final order should not be made. The appellant’s attorney was 
responsible for the filing of the defective record. He ought to have familiarised 
himself with what the rules of this court require and, by filing so defective a record, 
clearly did not do so. There is no reason why the provisional order should not be 
made final as against the appellant’s attorney and his correspondent. 

[5] The first respondent argued, in a nutshell, that the fault lay with the appellant’s 
attorney, that her attorney ought to be able to charge her a fee for perusing the 
whole of the defective record, and that it would be unfair to deny him the right to 
charge her this perusal fee: he had to peruse the defective parts of the record to 
prepare properly for the appeal. 

[6] While it is so that the fault lay primarily with the appellant’s attorney, I do not 
believe that it is unfair to deny the first respondent’s attorney the costs of perusing 
the irrelevant parts of the record. He would, without any doubt, have been able to 
see at a glance that the disallowed documents were irrelevant. He would have 
concluded from this that their perusal was unnecessary. This is all the more so 
having regard to the fact that the first respondent’s attorney had been involved in the 
matter from soon after its inception in the court of first instance. 

[7] If the first respondent’s attorney, despite this, perused the irrelevant documents, 
he wasted his time and has only himself to blame. I can see no reason why his 
client, or the deceased estate from which the costs of the appeal will be paid, should 
foot the bill. If he did not peruse the documents because he correctly identified them 
as irrelevant, there is no basis for charging a fee. In either case, the first 
respondent’s attorney and his correspondent are not entitled to charge for perusing 
the irrelevant documents. 

[8] In the result, I conclude that paragraph 3.1 of the order we issued should also be 
made final as against the first respondent’s attorney and correspondent. 

[9] I make the following order.Paragraph 3.1 of the order granted on 27 May 2020 is 
made final. 

Anderson Insurance Underwriting Managers CC FSP No. 339695 v The Only 
Professional Modern Autobody CC t/a Modern Collision Repair Centre 
(A03/2019) [2020] ZAMPMHC 17 (11 June 2020) 

Summary judgments- rules and pitfalls in magistrates’courts. 



Judgments-reasons-importance of giving same-magistrate cautioned for giving very 
vague reasons-appeal upheld.  

This appeal should not have seen the inside of the High Court. It is not often that this 
court comes across so many elementary principles of procedure and law that are 
simply overlooked in judicial haste. The inadvertent result thereof is a waste of legal 
costs that could have been avoided had the Magistrate only taken the time and 
made an effort to read the court file before making the ill-fated order. The unopposed 
motion court is in many ways a judicial officer’s most daunting responsibility as he 
she or he must be wary not to make orders against parties not only absent and not 
represented, but also where legal representatives acting for the only represented 
party does not assist the court in making it aware of possible shortcomings in her/his 
client’s case. 

[2] In this matter, an application for summary judgment was launched by the 
respondent (the plaintiff in the Court a quo) against the appellant in the Magistrates’ 
Court based on its claim for money allegedly due and payable for services rendered 
in terms of a written service level agreement (“The Agreement”). I pause to mention 
that there are thirteen matters that were based on similar causes of action that 
suffered the same unfortunate fate at the hand of Magistrate DJJ Senekal. It was 
agreed, at a pre-trial, that all thirteen similar matters will follow the outcome of the 
appeal in the matter before us.  

[3] Soon after the summons was served on the appellant, the appellant raised 
several defences to the applicant’s claim in a letter written by its attorneys dated 10 
November 2016. The application for summary judgment was only launched on 08 
December 2016, long after the appellant’s defences were disclosed to the 
respondents. 

[4] Before I turn to the appellant’s defences, as it will be seen later from this 
judgment, it is important to briefly discuss the law regarding judgments in general, 
and the court’s duty to provide reasons for its judgments. So too, a court’s 
responsibilities when summary judgment applications are heard. More so when a 
respondent in such applications have filed an opposing affidavit, but fail to attend 
court. 

[5] It is elementary that litigants are ordinarily entitled to reasons for judgments. 
In Strategic Liquor Services v Mvumbi NO it is stated: 

“It is elementary that litigants are ordinarily entitled to reasons for a judicial 
decision following upon a hearing, and, when a judgment is appealed, written 
reasons are indispensible. Failure to supply them will usually be a grave lapse 
of duty, a breach of litigants’ rights, and an impediment to the appeal 
process.” 

The court upheld the appeal, in 13 similar cases, showing that the reasons given by 
the magistrate was vague. For an updated discussion of giving reasons for judgment 
and concerning summary judgment, this case can be read.  

 
Nkosana Makate v Shameel Joosub N.O [as CEO of Vodacom] and others, 
case 57882/19 High Court Gauteng Division, Pretoria. 30 June 2020 
Rule 53 proceedings-Vodacom ordered to supply many documents to Mr Makate 
(please call me!) 



 

Rule 35 proceedings- Vodacom ordered to supply many documents to Mr Makate 
(please call me!) 
 

This is the judgment in an interlocutory application in which the applicant seeks 
against the first respondent an order that the first respondent supplements the record 
in the Rule 53 proceedings and as against both respondents that they file various 
documents identified in the Notice of Motion.  
[2] The first respondent has elected to abide the decision of the Court and has filed 
an explanatory affidavit, while the second respondent opposes the relief that is 
sought against it.  
[3] There is a long history of litigation between the parties as will appear from the 
background facts.  
The litigation history and background facts  
[4] The applicant who was previously employed by the second respondent is the 
creator of the ‘Please Call Me’ concept. The idea was presented to the second 
respondent who showed a keen interest in developing and exploiting it and so began 
the commercial exploitation of the ‘Please Call Me’ concept. The stance of the 
Applicant is that the concept was the source of considerable revenue that was 
generated in the hands of the second respondent. The applicant, as creator of the 
idea sought compensation for the use of the idea in line with what he says was 
always his intention to exploit the idea for commercial purposes.  
[5] The applicant’s claims for compensation were resisted and litigation commenced 
in the Gauteng Local Division, Johannesburg and culminated in proceedings before 
the Constitutional Court and an order issued by that Court (a) It is declared that 
Vodacom (Pty) Limited is bound by the agreement concluded by Mr Kenneth 
Nkosana Makete and Phillip Geissler.  
(b) Vodacom is ordered to commence negotiations in good faith with Mr Kenneth 
Nkosana Makate for determining a reasonable compensation payable to him in 
terms of the agreement.  
(c) In the event of the parties failing to agree on the reasonable compensation, the 
matter must be submitted to Vodacom’s Chief Executive Officer for determination of 
the amount within a reasonable time.  
(d) Vodacom is ordered to pay the costs of the action, including costs of two counsel, 
if applicable, and the costs of the expert, Mr Zatkovick.  
 
The negotiations mentioned in 3(b) must commence within 30 calendar days from 
the date of this order."  
[6] The negotiations referred to in paragraph 3(b) of the order of the Constitutional 
Court did not result in agreement between the parties on the reasonable 
compensation to be paid to the applicant and the matter was then as contemplated 
in the order of the Constitutional Court referred to the first respondent for a 
determination.  
[7] What then followed was an extensive process before the first respondent which 
involved written submissions made by the parties as well as a two day oral hearing 
before the first respondent which took place on 4 and 5 October 2018.  
[8] On 9 January 2019 the first respondent made his determination in the matter and 
fixed the amount of compensation in the sum of R47 000 000.00. It is this decision of 
the first respondent that the applicant seeks to have reviewed and set aside in the 



main proceedings and the grounds of review include that the first respondent erred in 
confining the applicant’s revenue share to a five year period and erred in relying on 
incorrect figures for revenue generated. In addition the Applicant contends that the 
proceedings before the first respondent was unfair because the second respondent 
failed to make available information demonstrating the revenue earned by it as a 
result of the Please Call Me concept.  
[9] It is clear that the revenue base that was to feature in the determination of 
compensation is central to some of the processes and the models of  compensation 
considered by the first respondent. That issue continues to feature in this 
interlocutory dispute.  
The relief sought  
[10] The applicant seeks an order substantially in the following terms:-  
[11] That the respondents be ordered to provide the following documents:  
[11.1] The source documentation underlying the figures contained in the summery 
for the period of 1997 to 2000;  
[11.2] Copies of the contracts which typically would be concluded with VAS service 
providers who would have earned 26% to 28% of revenue;  
[11.3] The underlying data and financial information which served as the source for 
figures in Table 1. The financial information should include voice revenue relating to 
in-bundle minutes which monthly subscribers pay for, as well as out-of-bundle 
revenue for the entire period 2001-2018;  
[11.4] The disclosure analyses for the provisions for Please Call Me in the 2016 and 
2017 Vodacom Financial Statements, as re-performed by its Auditors as well as the 
sensitivity analyses performed by management and confirmed by the auditors for the 
Please Call Me provision  
[11.5] Paragraphs 4.5 – 4.7 (pages 25-27, 39-49) from the forensic KPMG report, 
dated 3 November 2018.  
[12] That the 1st Respondent be ordered to supplement the Record with the 
documents accordingly;  
[13] The extent necessary, directing that the provisions of Rule 35 of the Uniform 
Rules of the Court apply to this application. 
Order  
[92] I have already indicated why no relief should be granted against the first 
respondent. The relief that I intend granting is competent as against the second 
respondent in terms of the provisions of Rule 35 (14).  
[92] In the result I make the following the following order:-  
1 The Second Respondent be ordered to provide the Applicant’s attorneys within 21 
days of this order the following documents:- 1.1.1 VAS contracts signed with Cointell 
VAS (Pty) Ltd (a) Simtransact (b) Vodacom Paypoint (c) Messaging Services (Bulk 
Messaging) (d) Prepaid Recharge or Dealer autocharge (e) Vodago (Prepaid) – 
Autocharge. Auto recharge (Currently Instant Top-up) (f) Sigi (Prepaid Public 
Phones) – Autocharge 1.1.2 Smart Call 1.1.3 Cell-Find 1.1.4 Diloran 1.1.5 Sure 
Group 1.1.6 Going Up (100 Cars 100 days) 1.1.7 Gateway 1.1.8 Look4me  
 
Copies of the following contracts: 1.1.9 Look4Help 1.1.10 iBurst 1.1.11 Netcare 
082911 1.1.12 Centriq Insurance 1.1.13 Mobile trip Sheet 1.2 All the available 
underlying data and financial information which served as the source for figures in 
Table 1 and which were provided by the second respondent to the first respondent 
for the entire period of 2001 – 2018; 1.3 Paragraph 4.5 (pages 25 – 37) from the 
forensic KPMG Report, dated 3 November 2008, provided that this item shall be 



subject to the following confidentiality regime: 1.3.1 This item shall be filed in a 
separate confidential Rule 53 record which shall only be disclosed to applicant’s 
attorneys and counsel and not to the applicant or any third party; and  
1.3.2 In the review proceedings, this item shall be dealt with by means of separate 
confidential supplementary, answering and replying affidavits which shall only be 
disclosed to applicant’s attorneys and counsel and not to the applicant or any third 
party.  
 
2 That the costs of this application be paid by the second respondent, including the 
costs of two counsel.  
 

DORETHEA DE BRUYN v STEINHOFF INTERNATIONAL HOLDINGS N.V. and 
others High Court, Gauteng Local Division, Johannesburg, case 29290/2018   

Class action- no recourse to the cause of action relied upon in this application. 

The Applicant, Ms De Bruyn, is a retired pensioner. In the period 2013 – 2016, Ms 
De Bruyn purchased shares in two companies: Steinhoff International Holdings ( Pty) 
Ltd (“SIHL”), the Second Respondent, and Steinhoff International Holdings NV ( 
“Steinhoff NV” ), the First Respondent. The shares purchased by Ms De Bruyn were 
listed on the Johannesburg Stock Exchange. Her investment in these companies 
amounted to some R 80 000.  
 
On 5 December 2017, Steinhoff NV issued a press release. The company disclosed 
that information had come to light concerning accounting irregularities. This required 
an independent investigation by external auditors, and that Price Waterhouse 
Coopers (“PWC”) had been approached by the company to undertake the 
investigation. It was also announced that the CEO of the company, Markus Jooste, 
was resigning and that Steinhoff NV was postponing the publication of its 2017 
results until the completion of the external audit. A SENS announcement, to like 
effect, was issued on 6 December 2017.  
 
On 5 December 2017, the share price of Steinhoff NV shares, listed on the 
Johannesburg Stock Exchange (“JSE”) and the Frankfurt Stock Exchange (“FSE”) 
suffered a dramatic fall, from which the shares have not recovered. The Financial 
Times of 6 December 2017 reported a 62% fall in the price of Steinhoff NV shares. 
Ms De Bruyn and many other shareholders lost the greater part of their investment in 
Steinhoff NV. The scale of these losses is considerable.  
 
Criminal and regulatory investigations have commenced in South Africa and 
elsewhere. Parliamentary scrutiny has followed. And law suits have been instituted, 
both in this jurisdiction and abroad.  



 
Ms De Bruyn seeks authorization in the notice of motion to represent three classes 
of shareholders in a class action. This application is the first shareholder class action 
that is brought for certification before the South African courts. That shareholders 
should seek redress, given the scale of their losses, is unsurprising. That this is 
sought to be done by way of a class action entails some novelty. The premise of the 
application for certification is that many retail investors, who have suffered losses 
important to them, will not be able to bring their cases to court, if these claims are 
brought by each shareholder. Like Ms De Bruyn, their claims are too modest to 
justify the cost of complex litigation. A class action, however, would secure access to 
the courts and the prospect of redress for thousands of individual shareholders who 
lack the resources of institutional investors.  
 
[298] I have found that the each of the component parts of the cause of action that is 
proposed against SIHL, Steinhoff NV, the Steinhoff directors and Deloitte have no 
basis in law. As a result, I find that the class action rests upon a cause of action that 
fails to raise a triable issue. 
 
[301] I am aware that this conclusion will disappoint the expectations of Steinhoff 
shareholders that the law must be able to compensate them for their losses. I have 
found that the law does not do so by recourse to the cause of action relied upon in 
this application. This does not mean that the shareholders are without remedy. It is 
for the Steinhoff companies to hold the Steinhoff directors and Deloitte liable for any 
breach of duty to the companies that caused loss. If the Steinhoff companies will not 
do so, the Companies Act makes generous provision in s165 for shareholders to 
require the Steinhoff companies to commence legal proceedings. Any compensation 
that is due to the Steinhoff companies will redound to the benefit of those 
shareholders who have retained their shares. 
  
COPPERMOON TRADING 13 (PTY) LTD v GOVERNMENT, EASTERN CAPE 

PROVINCE AND ANOTHER 2020 (3) SA 391 (ECB) 

Waiver — By conduct — Determination of intention — Conduct to be consistent with 
intention to waive or make election — Must be clear and unequivocal — Onus on party 
alleging waiver. 

Waiver — Election — Two valid inconsistent rights required — Choosing between 
alternative remedies not amounting to election consistent with waiver. 

Legal advice — Mistake — Reliance on erroneous legal advice — Mistake, whether 
in fact or in law, excusable if just — No general principle that conduct based on faulty 
legal advice never constituting just mistake. 

Evidence- further evidence after the close of pleadings- must be considered if 
appropriate-dismissed 

 
In this application to introduce further evidence after the close of pleadings in an 
action, the issue for determination was whether the plaintiff (the present respondent) 
had, by electing to proceed on a deed of settlement, abandoned or waived its right to 
proceed with its action based on an earlier deed of sale. The defendants (the present 
applicants) argued — based on plaintiff's conduct — that this was the case, and 
sought to introduce waiver as an additional defence in the action. In the alternative 



they requested that the issue of waiver be referred for the hearing of oral evidence. 
In the meantime another court had ruled that the deed of settlement was void and 
unenforceable. 
The plaintiff argued that its decision to abandon its action based on the deed of sale 
and instead enforce the deed of settlement was made on the recommendation of its 
legal advisors and was therefore an excusable mistake. The defendants submitted 
that such a mistake was no answer to a defence of waiver.  
The court, having emphasised that the defendants had circumvented the Uniform 
Rules of Court by raising the alleged waiver in the way they did (they should have 
sought an amendment of their plea or used rule 33(4) — see [15] – [20]), held that 
the exercise of its discretion to depart from the court rules depended on whether the 
issue of waiver could be determined on the pleadings (see [22]). The court set out 
the established principles of waiver and election. It pointed out that an election 
generally involved a waiver in that one right is waived by choosing to exercise 
another right inconsistent with the former, and that the onus of proof was always on 
the party who alleged that an election was made or a right waived. Clear proof was 
required.  
The court proceeded to reason as follows: Since there was no inconsistency 
involved, the making of a choice between alternative remedies, like the plaintiff's 
choice to proceed on the settlement and not the sale, was not an election in law. And 
since another court had ruled the settlement void and unenforceable, there had in 
any event been no election to make.  
As to plaintiff's alleged mistake or ignorance of the law and the defendants' 
submission that it was no answer to the defence of waiver: An error of law or fact 
was excusable if it was just, and there was no general principle that conduct based 
on faulty legal advice could never constitute a just and probable mistake. The extent 
to which a reliance on legal advice would bind a party had to be determined in the 
context of the established requirements for election and waiver. The need to prove 
full knowledge of allegedly waived rights applied equally where the alleged waiver (or 
election) was performed by the party's agent (the legal advisor). (See [36] – [39].) 
Where, as here, reliance was placed on a party's conduct, the question was whether 
it was consistent with an intention to waive, the onus, as always, being on the party 
alleging waiver. The conduct relied on had to show a clear and unequivocal intention 
to waive. (See [42] – [43], [46].) 
The nature of the onus on the defendants and the factual nature of the enquiry 
needed to assess the plaintiff's intention did not allow the determination of the 
question of waiver in the manner proposed by the defendants. The plaintiff's 
statements in the settlement application did not amount to an unequivocal 
expression of an intention to fall back on the original action based on the deed of 
sale. Its evidence relating to its intention was relevant and had to be considered, in 
the interests of fairness, in proceedings in which the defence raised was properly 
pleaded. Nor was the present application an appropriate one to refer to oral 
evidence. The defendants therefore had to plead their defence in terms of the rules 
of court. Application to introduce further evidence dismissed.  
 

CT v MT AND OTHERS 2020 (3) SA 409 (WCC) 

Marriage — Divorce — Rule 43 proceedings — Constitutionality of rule — Uniform 
Rules of Court, rule 43-it is constitutional 



Applicant and first respondent were married and first respondent later instituted 
proceedings for divorce. Pending the divorce, first respondent obtained an order under 
rule 43 that applicant maintain her and their child. The couple were later divorced. 
(See [1], [7] and [11].) 

Here applicant, who appeared in person, challenged the constitutionality of rule 43. 
He asserted the rule was unconstitutional because it 'contain[ed] no guidelines, 
timelines, [was] indefinite and non-appealable' (see [14]). 
The court considered: the nature of the challenge (it related to detriment allegedly 
caused by the rule 43 procedure, rather than the order, which was sourced in 
substantive law) (see [21]); the constitutional rights said to be infringed (see [25]); 
and each of an appealability, guidelines and time-line challenge (see [26], [27] – [29] 
and [30] – [37]). It ultimately dismissed the application (see [40]). 
 

GLENCORE AFRICA OIL INVESTMENTS (PTY) LTD v RAMANO AND OTHERS 

2020 (3) SA 419 (GJ) 

Costs — Liability for — Matter unopposed — No principle that costs order against 
respondent cannot be made — Court's discretion. 

There is no principle that a costs order cannot be made against a respondent in an 
unopposed matter. While there might be sound policy considerations why, for 
example, the respondent in a review application (who may be a public body, a 
magistrate, a Master, or an arbitrator) would not be required to pay the costs of the 
application, save in the event of opposition, the same considerations do not apply to 
applications for relief against ordinary commercial entities. The statement in Cilliers 
Law of Costs that 'where there is a complete lack of opposition in litigation, there is 
no need for a costs order — and, except perhaps in exceptional circumstances, 
perhaps even no scope' is not supported by the cases there cited and does not 
reflect current practice in the Johannesburg High Court.  
 
GPCM v MINISTER OF HOME AFFAIRS AND OTHERS 2020 (3) SA 434 (GP) 

Persons — Gender — Official description — Application for alteration of — Delay in 
processing — State's failure to make decision set aside on review — Its obstructive 
conduct in elevating spousal consent to requirement for successful application 
criticised and met with punitive costs order — State ordered to effect requested 
alterations — Alteration of Sex Description and Sex Status Act 49 of 2003, s 2(1). 

Births and deaths — Birth — Registration — Alteration of sex description — 
Application for — Delay in processing — Attempt by state to elevate spousal consent 
to requirement for successful application criticised — State's failure to make decision 
set aside on review — State ordered to effect requested alterations — Alteration of 
Sex Description and Sex Status Act 49 of 2003, s 2(1). 

Costs- punitive costs order-against state 
Section 2(1) of the Alteration of Sex Description and Sex Status Act 49 of 2003 (the 
Alteration Act) provides that '(a)ny person whose sexual characteristics have been 
altered by surgical or medical treatment or by evolvement through development 
resulting in gender reassignment, or any person who is intersexed may apply to the 
Director-General of the National Department of Home Affairs for the alteration of the 
sex description on his or her birth register'. 



The applicant was born a man and issued with a corresponding birth certificate and 
ID document. While she thought of herself as a girl from an early age, she lived like a 
man and eventually married a woman. Later she began openly living as a woman. 
She separated from her wife and instituted divorce proceedings, which were still 
pending. 
In July 2015 the applicant, acting in terms of s 2(1) of the Alteration Act, applied to 
the Department of Home Affairs for the alteration of her gender description in the 
birth register. This was in order to obtain a passport to travel to Thailand for gender-
reassignment surgery. Despite having been repeatedly told that her gender-
reassignment application was being attended to, the applicant was in April 2017 
informed that her passport application could not be processed because the gender-
reassignment application was still pending. She was then told that her gender-
reassignment application could, in turn, not be processed because she was still 
married and spousal consent was required. 
In July 2017 the applicant lodged the present urgent application for the review of the 
respondents' failure to make and communicate decisions on her application. She 
argued that the fact that she was still married was irrelevant to her application and 
that her right to dignity was being violated by the unexplained delay on the part of the 
respondents. The respondents offered a defence of non-joinder, arguing that the 
applicant's estranged wife should have been joined. They also argued that their 
failure to alter the birth register was not administrative action and that there was no 
decision to review. Lastly, they argued that the law as it stood did no allow such 
alteration where the applicant was married. 
Held 
The applicant had submitted all the required documentation for a gender- 
reassignment application, while all the respondents did was to raise the obstacle that 
the applicant was married, as well as the fact that the application presents certain 
challenges in relation to legislation governing marriages and civil unions. The 
Director-General (the second respondent) simply refused to make a decision, and 
the applicant could not be expected to invoke the Act's appeal process, which dealt 
with refusal (see [28]). In any event, the circumstances in which the applicant was 
forced to approach the court were compelling enough to warrant review in the 
interest of justice (see [29]). Marital status was not a factor to be considered in an 
application under the Alteration Act, and the respondents' contention that it was, was 
wrong (see [30] – [33]). 
There was no legal obstacle to the alteration of the applicant's gender from male to 
female, and the applicant was entitled to the relief sought. Given the respondents' 
attitude, it would serve no purpose to remit the matter to them. The court would 
make the decision. (See [34].) 
The Department of Home Affairs was not entitled to extend its legislative tentacles 
into the privacy of the homes of the public it serves. It had to be alive and sensitive to 
the fact that the public had rights. It could not be prejudiced; had to ensure the self-
realisation of those who approached it; uphold equality before the law; protect 
freedom of choice; and treat the public with requisite promptitude and dignity. (See 
[35].) 
The applicant was entitled to the order applied for, and the lax attitude of the 
respondents, which forced the applicant to seek the assistance of the court on an 
urgent basis, warranted a punitive costs order against them (see [37]). Second 
respondent ordered to effect the amendments sought within three weeks (see [1]). 
 



MEC, DEPARTMENT OF POLICE ROADS AND TRANSPORT, FREE STATE v 

ROBERTS AND ANOTHER 2020 (3) SA 478 (FB) 

Evidence — Judicial notice — Nature of facts court may take notice of — Procedure 
to be followed before doing so. 

While driving, first respondent's car had been struck by a kudu which jumped from 
the road reserve (see [2]). First respondent was injured and he sued appellant MEC 
for his damages, claiming appellant's servants had negligently and wrongfully 
omitted to keep the road reserve clear of vegetation, and that the omission had 
caused the collision and his injury (see [4]). 
A High Court upheld the claim and appellant appealed to the Full Bench (see [1]). 
It upheld the appeal, finding that the High Court had erred in concluding the omission 
was the cause of the accident (see [31] and [33]). This conclusion, it held, was based 
on speculation, rather than proven fact (see [28]); and on judicial notice of facts 
which it ought not to have taken (see [16] and [21]). 
In this regard the Full Bench considers the nature of facts a court may take notice of 
(general information within the knowledge of a person of ordinary intelligence, which 
is readily available and reliable) (see [19]); and the procedure it should follow before 
doing so (informing the parties of the information the court possesses, and inviting 
them to make submissions thereon)  
 
STEVE'S WROUGHT IRON WORKS AND OTHERS v NELSON MANDELA 

METRO 2020 (3) SA 535 (ECP) 

Practice — Pleadings — Exception to particulars of claim — Whether out of time — 
Exception on ground that particulars vague and embarrassing — Notice of exception 
delivered in response to notice of bar and within stipulated five-day period — Such 
proper response to notice of bar — Exception not out of time. 

The plaintiffs instituted an action against the defendant. Summons was issued on 25 
February 2019. On 3 May 2019 the plaintiffs delivered a notice of bar under rule 26 
of the Uniform Rules of Court requiring the defendant to file its plea within five days. 
Rule 26 provides that, where a party fails to deliver a pleading within the time 
allowed by the Uniform Rules, the other party may require it to deliver the pleading 
within five days (known as a notice of bar). On 6 May the defendant filed a rule 23 
notice asserting that the plaintiffs' particulars were vague and embarrassing and 
giving them the stipulated 15 days to fix them. When the plaintiffs failed to respond to 
this notice, the defendant on 30 May filed its exception to the particulars. The 
plaintiffs objected to the exception on the ground that it was late and therefore fell to 
be struck out. 
The court reasoned as follows in rejecting plaintiffs' objection: In the case of all 
pleadings except a replication or subsequent pleading, the bar occurs only upon 
lapse of the notice of bar, ie within five days of its receipt. If within the five-day period 
a pleading which the party is entitled to file, is filed, there is no bar. A notice of 
exception is a proper response to a notice of bar. The contrary view, viz that the 
notice of exception is not a pleading and that only the exception itself is a proper 
response to the notice of bar, would defeat the purpose served by the process of 
excepting to a pleading. Therefore, the plaintiffs' objection to the defendant's 
exception had to be rejected. (See [13] – [18].) 
 



WORLD NET LOGISTICS (PTY) LTD v DONSANTEL 133 CC AND ANOTHER 

2020 (3) SA 542 (KZP) 

Magistrates' court — Jurisdiction — Maritime claim — Jurisdiction of magistrates' 
court to hear maritime claim where court otherwise having parochial jurisdiction to hear 
action — Magistrates' court lacking jurisdiction to hear maritime claims — Having no 
option but to dismiss claim once it decides it qualifies as maritime claim. 

Shipping — Admiralty jurisdiction — Magistrates' court — Jurisdiction to hear 
maritime claim where court otherwise having parochial jurisdiction to hear action — 
Magistrates' court lacking jurisdiction to hear maritime claims — Having no option but 
to dismiss claim once it decides it qualifies as maritime claim. 

The issue in the present appeal against a decision in a magistrates' court was 
whether magistrates' courts had admiralty jurisdiction to hear maritime claims. The 
claim in question (the forwarding claim) was based on a freight- forwarding 
agreement in which the appellant (World Net) agreed to supply freight-forwarding 
services to the first respondent (Donsantel). In the agreement Donsantel consented 
to the jurisdiction of the magistrates' courts even if the claim against it exceeded their 
monetary jurisdiction (the jurisdiction clause). An ancillary suretyship agreement also 
contained a consent to magistrates' courts' jurisdiction. In a special plea before the 
magistrate the second respondent argued that the court lacked jurisdiction because 
the claim was a maritime claim as intended in s 1 of the Admiralty Jurisdiction 
Regulation Act 105 of 1983 (the Act), so only a High Court exercising its admiralty 
jurisdiction could determine the dispute. 
Section 1 of the Act defines a 'maritime claim'. Section 7(2) provides that when the 
question arises whether a matter pending or proceeding before it is a maritime claim, 
the High Court seized with the matter must decide it forthwith. Section 
7(1)(a) provides that the High Court may decline to exercise its admiralty jurisdiction 
if it is of the opinion that 'any other court in the Republic . . . will exercise jurisdiction 
in respect of the said proceedings and that it is more appropriate that the 
proceedings be adjudicated upon by any such other court' (see [22] for the wording 
of s 7). 
The magistrate upheld the special plea and dismissed World Net's claim. The 
present appeal was against that order. It was common cause on appeal that World 
Net's claim was a maritime claim as defined in s 1 of the Act and that it was subject 
to the jurisdiction clause. 
The High Court had to decide two issues: (i) whether magistrates' courts had 
jurisdiction to hear a maritime claim; and (ii) whether a magistrate could ignore an 
objection to the magistrates' courts' jurisdiction and proceed to hear the claim, if it 
was otherwise within its jurisdiction. 
Held per Lopes J, Vahed J concurring 
Arguments favouring the conclusion that the magistrates' courts lacked jurisdiction to 
hear maritime claims outweighed those suggesting the opposite (see [23] – [25]). 
Had the magistrate been sitting in the High Court, he would have referred the matter 
to the admiralty court, but sitting in a magistrates' court he could not do so, and was 
obliged to hear or dismiss the action (see [25]). The magistrate therefore correctly 
dismissed the claim (see [27]). 
Summarised, the position in the magistrates' court was as follows: If no objection to 
jurisdiction was raised on the basis that the claim was a maritime claim, then the 
magistrate could continue to hear the matter if it was otherwise in the court's 
jurisdiction. If the defendant objected to jurisdiction (or the magistrate mero motu 



raised the issue), the court had to determine whether the claim was a maritime claim 
and, if it was, dismiss the action for want of jurisdiction. If no objection was raised, 
then the issue of jurisdiction could not later be raised on appeal by either party. (See 
[28].) 
Held per Olsen J dissenting 
The effect of s 7 of the Act was that it brought about the continued availability of 
parochial jurisdiction to determine maritime claims. Just as the Act did not exclude 
the parochial jurisdiction of the High Court to hear maritime claims, so too was it 
silent on excluding that jurisdiction from the magistrates' courts where the 
requirements for the jurisdiction of those courts were otherwise satisfied, as was the 
case here (see [39]). There was no answer to the proposition that, had the 
legislature wanted to deny magistrates jurisdiction to hear maritime claims, it would 
have expressly done so (see [40]). And if the parochial jurisdiction of the magistrates' 
courts was not disturbed by the Admiralty Act, then there was no need similarly to 
provide that the provisions of the Admiralty Act should not derogate from the ordinary 
jurisdiction of the magistrates' courts to determine maritime claims (see [41]). Hence 
the appeal should have been upheld (see [40], [42], [46]). 
 

Rand West City Local Municipality v Quill Associates (Pty) Ltd and 
another [2020] 2 All SA 921 (GP) 

Civil Procedure – Claim for interest – Entitlement to claim interest on amounts awarded 
by court a tempore morae, ie from the date upon which the summonses were served, 
and entitlement to claim compound interest confirmed by court. 

Civil Procedure – Writ of execution – Issue of writ by Registrar – Application for review 
– When a Registrar does not apply his mind or makes another mistake in respect of 
which grounds for review are present, the decision to issue the writ must be reviewed 
and set-aside. 

In August 2016, two municipalities merged and the applicant became their successor-
in-title. The first respondent (“Quill”) initiated proceedings against the two former 
municipalities and in the consolidated action, the court granted judgment in favour of 
Quill in the amounts of R4 750 000 and R5 750 000, plus interest a tempore morae at 
a rate of 15,5% per annum. The applicant made payment in an amount of 
R11 533 260,17 to Quill on 20 December 2016. 

In July 2018, Quill requested the second respondent (the “Registrar”) to issue a writ of 
execution, in terms of Rule 45(1) of the Uniform Rules of Court in an amount of R7 
965 470,56. A writ of execution was issued on 10 July 2018, and the Deputy Sheriff of 
the Court executed the writ by attaching an amount of R7 965 470,56 in the applicant’s 
bank account. 

In the present application, the applicant sought an order reviewing and setting aside 
the decision of the Registrar to issue the writ of execution directing the Sheriff to attach 
and take into execution the sum of R7,965,470,56 plus interest thereon at the rate of 
15,5% calculated per annum and compounded monthly as from 11 July 2018 to date 
of payment, and other taxed costs and charges, against the incorporeal property of 
the applicant held at its bank. The review application was brought in terms of the 
provisions of the Promotion of Administrative Justice Act 3 of 2000. In the alternative, 
it was sought to have the writ and the notice of attachment in execution set aside. 



According to the applicant, as Quill was aware that there was a dispute with the 
applicant regarding the calculation of interest, it had to give notice to the applicant of 
its intention to apply for the issue of the writ and it had to serve the affidavit on the 
applicant to enable the latter to make representations to the Registrar about its view 
of how the interest had to be calculated. The applicant also argued that the Registrar 
should have realised that such a dispute existed and should have notified the applicant 
of the application for the writ of execution. 

Held – The case raised various interesting legal questions. 

One of the issues to be addressed related to the addition by the court of Value-
Added Tax (“VAT”) to the amounts ordered to be due and payable. The applicant 
contended that Quill did not attach a copy of the VAT invoice to its affidavit and it was 
therefore wrong to add VAT to such amounts. It argued further that the summons 
claimed only a “reasonable royalty” in respect of damages, and that such reasonable 
royalty had to be taken to include VAT. In establishing whether VAT was payable on 
the amounts awarded by the Court, the nature of Quill’s claims which formed the 
subject matter of the Court’s judgment had to be identified. It was found that the claims 
were based on a royalty and monthly payment due in respect of the extension of 
certain licences to the two municipalities. The amounts awarded were for the 
infringement of copyright. The starting point in determining liability for VAT is section 
7(1)(a) of the Value-Added Tax Act 89 of 1991, which provides that VAT is levied on 
the supply by any vendor of goods or services in the course or furtherance of any 
enterprise carried on by him. The term “services” is defined in section 1 of the Act as 
“anything done or to be done, including the granting, assignment, cession or surrender 
of any right or the making available of any facility or advantage”. The court held that 
Quill’s contractual rights were surrendered and replaced by the award which occurred 
in the course of the furtherance of Quill’s enterprise or normal business activities. 
There was therefore no basis upon which to conclude that Quill would not be liable for 
VAT on the amount awarded by the Court. 

The finding that VAT was payable by Quill, led to the questions of whether the 
Court’s award should have mentioned VAT; and the effect of the Court’s award not 
mentioning anything in that regard. The conclusion was therefore that VAT was 
payable by the applicant on the amount that was awarded by the Court in its judgment. 

The next question was whether Quill was entitled to claim interest on the amounts 
awarded by the court a tempore morae, ie from the date upon which the summonses 
were served. That required determining what the words “a tempore morae” meant in 
the present context. Translated, the words effectively mean “for the period of default”, 
thus leading to the question of when the period of default commenced. Following case 
law, the Court held that Quill was reimbursed or compensated as from the date upon 
which the summonses were served ie 17 July 2013, and if everything went according 
to plan, would have earned the royalties and monthly licence payments of R57 000 
per month. Its calculation of interest from 17 July 2013 was thus correct. 

A related question was whether Quill was entitled to claim compound interest 
(interest on interest). It was accepted that Quill suffered further damage by the 
applicant’s failing to effect payment of the royalties and the monthly licence fee since 
the date upon which the combined summonses was served. Mora interest remains a 
specie of damages which Quill was entitled to recover from the applicant. It was thus 
entitled to claim compound interest. 



In respect of the application for review of the Registrar’s decision to issue the writ, the 
court had to decide whether such decision was susceptible to review in terms of the 
Promotion of Administrative Justice Act 3 of 2000. Not all acts by State entities are 
administrative acts that fall within the ambit of the latter Act and are reviewable under 
the Act. The Court accepted that when a Registrar does not apply his mind or makes 
another mistake in respect of which grounds for review are present, the decision to 
issue the writ must be reviewed and set-aside. However, in this case, the Registrar 
did not err in issuing the writ. The application for review was thus refused. 

 
Mkhatshwa and another v Mkhatshwa and others [2020] JOL 47169 (MM) 

Judges – Application for recusal – Alleged bias 

In an application for Anton Piller orders as well as other interdictory relief, the 
respondents approached the court with an urgent ex parte application in which they 
sought to be heard in camera. Having considered the main application in camera, the 
court granted a draft order as proposed by the applicants, that is granting the Anton 
Pillar order and further interdicts. The respondents then approached the court for the 
reconsideration of the order granted. The dismissal of the reconsideration application 
led to an appeal by the respondents. 

The present application was for the recusal of the judge from adjudication of the 
application for leave to appeal and any other applications of actions that were pending 
or might be instituted pertaining to the dispute between the applicants and the 
respondents impacting on the current dispute. 

Held that the relief sought insofar as it pertained to recusal from all disputes as set out 
above, went beyond the present dispute. The application for recusal was based on the 
allegations that the judge lacked judicial independence; deprived the respondents of 
their procedural right to amplify their grounds of appeal within 15 days; pre-determined 
the matter before hearing argument; and descended into the arena. The respondents 
referred to extracts from the record of the proceedings in the reconsideration 
application which they claimed showed bias. 

As the recusal application was brought after the judgment in the reconsideration 
application but before the application for leave to appeal was to be considered, the 
court had to consider whether the provisions of section 17(2)(a) of the Superior Courts 
Act 10 of 2013 was a bar to the recusal application. Section 17 of the Act regulates 
applications for leave to appeal. Sub-section 17(2)(a) provides that, “Leave to appeal 
may be granted by the judge or judges against whose decision an appeal is to be 
made or, if not readily available, by any other judge or judges of the same court or 
Division.” It was found that section 17(2)(a) of the Act was no bar to the recusal 
application. 

The principles applicable to an application for recusal are such that an application for 
recusal ultimately involves determining whether the conduct of a judicial officer gives 
rise to a reasonable apprehension of bias. Examining the grounds of the application, 
the court found no merit therein, and dismissed the application. 

Beadica 231 CC v Sale's Hire CC (1191/2018) [2020] ZASCA 76 (30 June 2020) 



Appeal – special leave to appeal – refusal by two judges of the Supreme Court of 

Appeal (SCA) – s 17(2)(f) of the Superior Courts Act 10 of 2013 – referral of order 

refusing special leave to court for reconsideration and, if necessary, variation. 

Appeal – application for special leave to appeal to the SCA – requirements for grant 

thereof – test not satisfied by establishing existence of only reasonable prospects of 

success but existence of special circumstances also required. 

[1] This is a hybrid application that raises two discrete issues of narrow compass. It 

is brought pursuant to an order of this Court granted by Navsa AP on 13 February 

2019 under s 17(2)(d) and (f) of the Superior Courts Act, 10 of 2013 (the Act). The 

first application is for reconsideration and, if necessary, variation of the decision of 

this Court in terms of which the applicant’s application for special leave to appeal 

was dismissed with costs. The second part of the application is for special leave to 

appeal in terms of s 17(2)(d) of the Act. 

[2] As is usual in these types of applications, their consideration generally requires 

for their determination, full argument as if the envisaged appeal itself were being 

considered. To this end, the applicant was directed to file six copies of its application 

and the record in terms of rule 8 of this Court’s Rules. And the parties were 

forewarned that they must be prepared, if called upon to do so, to address the court 

on the merits. Hence, in due course, six copies of the application and record were 

filed as were the parties’ comprehensive heads of argument in which the merits of 

the envisaged appeal were addressed. 

[3] The substantive issues sought to be raised in the envisaged appeal are two-fold. 

First, the principal issue is whether a party to a contract freely and voluntarily entered 

into, can deny the other party to that contract its entitlement to enforce contractual 

obligations freely and seriously undertaken by the former on the ground that the 

latter, in asserting its contractual rights, in truth seeks to achieve an illegitimate 

purpose. The subsidiary issue is whether the well-entrenched Plascon-

Evans principle was properly applied by the Full Court of the Western Cape Division 

of the High Court (the Full Court) in determining factual disputes in motion 

proceedings where final relief is sought without recourse to the hearing of oral 

evidence in order to decide where the probabilities lie. 

[4] As to the first issue, the applicant, Beadica 231 CC (Beadica), asserts that in the 

context of the facts of this case the answer must be in the affirmative. On this score, 

Beadica accepts that the terms of the contract upon which the respondent, Sale’s 

Hire CC (Sales’ Hire), relies are, on the face thereof, objectively reasonable and 

unobjectionable. Nevertheless, Beadica contends that Sale’s Hire ought to have 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s17
http://www.saflii.org/za/legis/num_act/sca2013224/


been denied relief by the Full Court because what it sought to do was to compete 

unlawfully with it by surreptitiously gaining access to Beadica’s ‘sensitive confidential 

information’ under the guise of exercising the inspection rights that are explicitly 

provided for in the parties’ agreement. This, says Beadica, is contrary to public policy 

and inimical to the constitutional objective of accomplishing economic transformation 

and empowerment of the previously disadvantaged persons as a consequence of 

the racially discriminatory practices of the past. Consequently, Beadica seeks special 

leave to appeal to this Court so that this issue can be ventilated. 

[5] The factual matrix against which these issues fall to be determined now follows. 

Beadica is a close corporation that sells and lets tools and building equipment. It 

conducts its business in Durbanville, Western Cape. Sale’s Hire is similarly a close 

corporation whose sole member is Mr Shaun Sale. As the name suggests, Sale’s 

Hire hires out building tools and equipment to builders in Cape Town and its 

environs. Previously, Sale’s Hire operated some 20 outlets in various areas of Cape 

Town and environs. Apart from general staff, it also employed managers at its 

stores. Mr Alistair Fisher, who at all times material to this litigation, was Beadica’s 

sole member, was one of its employees who rose through the ranks to become a 

manager at one of the stores. 

[6] In the course of time, Sale’s Hire decided to divest its interests in ten of its stores 

which were thereafter operated by franchisees. The various franchisees were part of 

a black empowerment scheme funded by the National Empowerment Fund 

Trust (NEFT) which is a government initiative aimed at economically empowering 

previously disadvantaged persons. The NEFT receives its funding from the 

government. Mr Fisher is one of the beneficiaries of the NEFT funding through 

Beadica. 

[53] Accordingly, the substance of the reasoning underpinning the judgment of the 

Full Court can hardly be faulted. The inevitable consequence of this conclusion is 

that the order of this Court granted on 15 August 2018, in terms of which the 

applicant’s application for special leave to appeal against that judgment was refused, 

was correct. In the result the following order is made: 

The application for the reconsideration and, if necessary, variation of the order of this 

Court, granted on 15 August 2018, dismissing applicant’s application for special 

leave to appeal, is dismissed with costs. 
  
END-FOR NOW 

 
 


