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Application for sequestration of a trust-applicant had execution order why 
sequestrate- absent any proof of an abuse of the court process, it is perfectly 
legitimate for a creditor to institute sequestration proceedings against a debtor for the 
purposes of obtaining payment of an unpaid debt.” Matsepe N.O v Plaatjie N.O 
[2020] JOL 47327 (FB) 

Application to sequestrate trust-trust might not be insolvent-trust sequestrated based 
on facts and benefit Standard Bank of South Africa Limited v Van Den Berg N.O and 
others [2020] JOL 47323 (FB) 

Business rescue applications- court can order business rescue if, in terms of 
ss (4)(a)(iii), it ‘is otherwise just and equitable to do so for financial reasons. 
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Business rescue applications-covid19- respondent companies challenged the 
applicants’ locus standi on the basis that, as a result of force majeure, they are 
neither employees, nor creditors. If provision is not made contractually by way of 
a force majeure clause, a party will only be able to rely on the very stringent 
provisions of the common law doctrine of supervening impossibility of performance, 
for which objective impossibility is a requirement. Performance is not excused in in 
all cases of force majeure Business rescue- achievement of any one of the two goals 
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referred to in s 128(1)(b) of the  would qualify as ‘business rescue’ in terms 
of s 131(4).  Mhlonipheni v Mezepoli Melrose Arch (Pty) Ltd and Others 
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CASES 

Matsepe N.O v Plaatjie N.O [2020] JOL 47327 (FB) 

Application for sequestration of a trust-applicant had execution order why 
sequestrate- absent any proof of an abuse of the court process, it is perfectly 
legitimate for a creditor to institute sequestration proceedings against a debtor for the 
purposes of obtaining payment of an unpaid debt.” 

The applicant is a trustee in the insolvent estate of Joseph Tefo Plaatjie( the 
insolvent) . The respondent is a trustee of the Plaatjie Family Trust (the Trust). 
[3] On 17 May 2013 the insolvent, while a trustee of the Trust, entered into an 
agreement of sale in terms of which he sold to the Trust his immovable property 
described as Erf 75,20 Apollo Crescent, Pentagon Park, Bloemfontein for an amount 



of R2 100 000.00. The insolvent was obliged to pay the amount due to the Trust in 
accordance with the acknowledgment of debt which was attached to the agreement. 
The said acknowledgment of debt was signed on the date of the conclusion of the 
sale agreement. In essence,the insolvent was to pay the first instalment by way of an 
initial payment of R500 000.00 on or before 31 December 2018 and thereafter the 
amount of R500 000.00 at the end of every five year period until the full balance had 
been paid. 
[4] The insolvent was removed as a trustee of the Trust by the Master of the High 
Court after he was sequestrated on 10 December 2015.The purchase amount thus 
became due and payable to the insolvent upon his sequestration. The applicant as 
the trustee of the said estate began with his obligations to wound it up, upon 
appointment. It is the case for the applicant that the insolvent was extremely 
uncooperative and refused to disclose all his assets and/or his true financial position. 
[5] This alleged conduct of the insolvent prompted the applicant to initiate an enquiry 
in terms of s152 of the Act. The aim of the enquiry was to ascertain the insolvent’s 
state of liabilities, assets and income. During the enquiry it was established that the 
acknowledgment of debt in relation to the sale of the immovable property above- 
mentioned was never amended or altered. It was further established that the Trust 
never performed in terms of the agreement and was still indebted to the insolvent in 
respect of the whole purchase price. 
[6] The failure or refusal of the Trust to pay the purchase amount prompted the 
applicant to institute a claim in this court under Civil Case Number 3622/2016. On 14 
December 2016 this court granted judgment against the Trust for the full 
purchase amount of R2 100 000.00 and costs. 
[7] The applicant caused a warrant of execution to be issued against the Trust. The 
warrant was served personally on 8 November 2018. The sheriff attached property of 
the Trust to the value of R7 300. 
[8] The Trust applied for special leave against this judgment granted against it. On 21 
October 2019 the application for special leave to appeal was dismissed with costs by 
the Supreme Court of Appeal. 
[9] The issue for determination is whether the applicant has made out a case for the 
provisional sequestration of the respondent.  
[14] At the onset it has to be noted that the respondent does not raise any legal 
defence or justification in opposition of this application. The respondent as his first 
line of defence alleges the abuse of the court process by the applicant and 
his attorney of record Mr Senekal (Senekal) and questions the reasons why the 
applicant chose to apply for a sequestration as opposed to selling the house in 
execution in view of the fact that there is already a judgment granted. In Vincemus 
Investments (Pty) Ltd v Laher the court pointed out that “absent any proof of an 
abuse of the court process, it is perfectly legitimate for a creditor to institute 
sequestration proceedings against a debtor for the purposes of obtaining payment of 
an unpaid debt.” The estate of the Plaatjie Family Trust No: IT 73/2013 (the 
Trust) is hereby placed under PROVISIONAL SEQUESTRATION in the hands of the 
Master of the High Court. 
 
Bank of Baroda v Annex Distribution (Pty) Ltd [2020] JOL 47332 (GP) 
 
Winding-up application-service-applicant delivered a service affidavit- applicant 
cannot rely on section 345(1 )(a)(i) of the Companies Act. 
 



Winding-up application-service-failure to serve on employees can therefore be 
accommodated if a provisional winding-up order is granted. 
 
Winding-up application-Badenhorst rule- bona fide dispute based on the facts 
 
The applicant applied for a winding-up order of the respondent. The applicant 
contends that the respondent is unable to pay its debts in terms of section 
344(f), read with section 345(1 )(a) and 345(1 )(c) of the Companies Act of 
1973. 
2. The respondent contends that : 
2.1 . the applicant has not satisfied the service requirements of section 
345(1 )(a) and section 346(4)(a) and (4A) of the Companies Act; 
2.2. the application is an abuse of process; 
2.3. the amount alleged to be due by the respondent to the applicant is 
disputed on bona fide grounds. 
3. There is no requirement going into the complete history and correspondence 
exchanged between the parties. The history of this case is clear from the 
applicant's founding affidavit and which are not seriously challenged by the 
respondent, are that : 
3.1. On 8 March 2012 the parties concluded an overdraft facility agreement 
which incorporated a sanction letter dated 29 February 2012. The overdraft facility 
was renewed/extended every year since 2013, subject to the same terms and 
conditions of the original agreement and any conditions contained in the extension 
letter approving the extension/renewal; 
3.2. On 26 January 2018 the applicant informed the respondent that its overdraft 
account was overdrawn and the applicant demanded immediate payment; 
3.3. The respondent disputed the applicant's entitlement to demand payment, but 
admitted that the business of the respondent had declined over the years to the 
extent that the respondent was no longer operating as a business; 
3.4. On 12 February 2018 the applicant informed the respondent that it was 
exiting the South African banking sector; 
3.5. On 9 March 2018 a representative of the respondent, Mr R Nath,confirmed in a 
letter to the applicant that the respondent's business had come to a standstill and 
proposed the repayment on the loan facility in 6 instalments, the last payment which 
was to be effected on 31 August 2018. The applicant accepted the proposal; 
3.6. On 21 November 2018 a demand for payment in terms of section 345(1 )(a)(i) of 
the Companies Act was delivered electronically to two individuals, but no response 
was received. An attempt was made to serve the demand at the registered address 
of the respondent, but such attempt was not successful. 
4. During argument respondent's counsel raised his concern that there was no 
compliance with section 346(4A)(b) of the Companies Act. The applicant was 
allowed to deliver a service affidavit. The service affidavit confirms the 
following:. On 5 June 2019 the application was served on the Master; On 6 June 
2019 the application was served on SARS;On 20 June 2019 the application was 
served on the registered address of the respondent. 
5. In the supplementary heads of argument delivered by the respondent, it is 
indicated that the registered address of the respondent is 5 Suni Avenue, 
Corporate Park, Midrand. The return of service shows that the Sheriff served 
the application on 5 Sunia Avenue, Corporate Park, SARS, Old Pretoria Road. 
6. Section 4(3) of the Superior Court Act of 2013, provides that: 



"(2) The return of the Sheriff or Deputy Sheriff of what has been done 
upon any process of the Court, shall be prima facie evidence 
after matters therein stated." 
7. The Sheriff indicated in the return of service that a business by the name of 
Cable & Wireless Solutions is trading at 5 Sunia Avenue. The submission on 
behalf of the respondent that the address 5 Sunia Avenue does exist, is 
accepted and therefore it follows that the application was not served in the prescribed 
manner in which the application must be served on the employees of the respondent. 
8. It is submitted on behalf of the respondent in the supplementary heads of 
argument, that there was at least one employee, being Mr Ravindra Nath, who 
corresponded with the applicant. There is no factual confirmation that Mr Nath 
was indeed an employee and/or if there was any other employees employed at 
the respondent during the relevant time. In the case of E B Steam Co (Pty) 
Ltd v Eskom Holdings Soc Ltd 2015 (2) SA 526, the SCA held that : 
"If the papers were not furnished to employees, it would be 
impermissible for a court to grant a final winding-up order; however, it 
would be permissible to grant a provisional winding-up order (the court 
could at the same time grant an order directing how the application was 
to be furnished to employees."  
9. The failure to serve the application on employees, if any, can therefore be 
accommodated if a provisional winding-up order is granted. 
1 0. In respect of the first grounds relied upon by the applicant, that is that the 
respondent is deemed to be unable to pay its debt as set out in section 
345(1 )(a)(i) of the Companies Act, the applicant attempted to have the demand 
served on the registered address of the respondent. The registered address of 
the respondent had been vacated and occupied by an unrelated third party . 
The notice of demand was brought to the attention of the respondent by e-mailing the 
demand to the deponent of the opposing affidavit, Ms Ronica Ravathan, the sole 
director of the respondent. The applicant's submission is therefore that although the 
demand was not delivered at the registered address of the respondent, there 
had been substantial compliance with the provisions of section 345(1 )(a) of the 
Companies Act. The applicant mainly relies on the judgment of Van Dijkhorst J in 
Nathaniel & Efthymarkis Properties v Hartbeesspruit Landgoed CC 1996 (2) B 
All SA 317 (T).  
The respondent submitted that the provisions of section 345(1 )(a)(i) of the 
Companies Act are peremptory and must be strictly complied with. The 
respondent relied mainly on the judgment of Coetzee J in Phase Electric Co 
(Pty) Ltd v Zinman Electrical Sales (Pty) Ltd 1973 (3) SA 914 (W). In this 
matter it was held that there was no compliance with the provisions of the 
relevant section if the relevant letter of demand is not delivered by leaving it at 
the company's registered office and the learned Judge went so far as to say it 
was irrelevant that the letter was received. 
12. In BP and JP Investments (Pty) Ltd v Hardroad (Pty) Ltd 1977 (3) 753 (W) 
Moll J referred to in the Phase Electric (supra) and held that the provisions of 
section 345(1 )(a)(i) must be strictly complied with, in particular the mode of 
service prescribed. On appeal in the BP and JP Investments (Pty) Ltd matter 
supra, the Full Bench on Appeal agreed with the dictum in Phase Electric (supra). 
13. Having considered the aforegoing cases, the view is held that the provisions of 
section 345(1 )(a)(i) of the Companies Act are peremptory, requiring service of 
the demand by delivering at the registered office of the respondent. If the 



legislature intended other forms of service, it would have been provided for. 
Strict compliance with the provisions regarding service, are a prerequisite for 
the deeming of the respondent as being unable to pay its debts (see Van Zyl 
N.O. v Look Good Clothing CC 1996 (3) SA 523 (SE) at 529). The 
explanation of the applicant that the respondent was no longer at its registered 
address, is not an excuse for not complying with the relevant section 
requirements. Therefore the applicant cannot rely on section 345(1 )(a)(i) of 
the Companies Act. 14. The second ground upon which the applicant relies, is that 
the respondent is 
unable to pay its debt as contemplated in section 345(1 )(c) of the Companies 
Act. The applicant did not receive payments from the respondent, which could 
be accredited to the undisputed overdraft facility agreement. The respondent 
admitted that it stopped trading and that business has come to a standstill. 
Despite instalment payment settlement proposal offers made by the 
respondent, the respondent still failed to make any payment to the applicant. 
The applicant established on a balance of probabilities that a debt prima facie 
exists. 
15. The respondent opposes the application on the following grounds : 
15.1. The applicant unlawfully ceased to operate as a bank and exited from 
the Republic of South Africa; 15.2. The applicant caused damage to the respondent; 
15.3. The applicant is avoiding an action for damages; 15.4. The applicant is abusing 
the court process by having instituted a liquidation application; 
15.5. The applicant seeks to manipulate business rescue proceedings of 
another company, Island Site Investments 180 (Pty) ltd in relation to certain voting 
powers; 
15.6. The applicant has not taken the Court into confidence regarding previous 
historic litigation. 
16. It appears from the judgment of Mavundla J under Case No 52590/2017 that 
the applicant's decision to cease conducting business in South Africa, was 
lawfully. 
17. The respondent made little and/or no attempt to indicate a factual basis to 
substantiate the alleged claim for damages. It is expected of the applicant to 
at least show some factual estimate of the damages. It is not possible to 
determine that the applicant is avoiding an action for damages. The respondent's 
liquidators, if so appointed, will certainly pursue a damages claim if it is in the interest 
of the respondent and other creditors. 
19. The indication that the applicant failed to take the Court into its confidence 
regarding previous litigation, is disputed and does not assist any of the parties 
in this application. 
[8] Even if the applicant establishes its claim on a prima facie basis, 
a court will ordinarily refuse the application if the claim is bona fide disputed on 
reasonable grounds. The rule that winding-up proceedings should not be resorted to 
as a means of enforcing payment of a debt, the existence of which is bona fide 
disputed on reasonable grounds, is part of the broader principle that the court's 
processes should not be abused. In the context of liquidation proceedings the rule is 
generally known as the Badenhorst rule, from the leading eponymous case on the 
subject, Badenhorst v Northern Construction Enterprises (Pty) Ltd 1956 (2) SA 
346 (T) at 347H - 348C, and is generally now treated as an independent rule, not 
dependent on proof of actual abuse of process  A distinction must thus be drawn 



between factual disputes relating to the respondent's liability to the applicant and 
disputes relating to the other requirements for liquidation. At the provisional stage the 
other requirements must be satisfied on a balance of probabilities with reference to 
the affidavits. In relation to the applicant's claim, however, the court must consider 
not only where the balance of probabilities lies on the papers, but also whether the 
claim is bona fide disputed on reasonable grounds. A court may reach this conclusion 
even though on a balance of probabilities (based on the papers) the applicant's claim 
has been made out (Payslips Investment Holdings CC v Y2K Tee Ld 2001 (4) SA 
781 (C) at 783G - I). However, where the applicant at the provisional stage shows 
that the debt prima facie exists, the onus is on the company to show that it is bona 
fide disputed on reasonable grounds (Hulse-Reutter and Another v HEG 
Consulting Enterprises (Pty) Ltd (Lane ad Fey NNO Intervening) 1995 (2) SA 208 
(C) at 2180- 219G). 
[9] The test for a final order of liquidation is different. The applicant must establish its 
case on a balance of probabilities. Where the facts are disputed, the court is not 
permitted to determine the balance of probabilities on the affidavits but must instead 
apply the Plascon-Evans rule (Paar/water v South Sahara Investments (Pty) Ltd 
[2005) 4 All SA 185 (SCA) para 4; Golden Mile Financial Solutions CC v Amagen 
Development (Pty) Ltd [2010) ZAWCHC 339 paras 8 - 10; Budge and Others NNO 
v Midnight Storm Investments 256 (Pty) Ltd and Another 2012 (2) SA 28 (GSJ) 
para 4.[1 OJ The difference in approach to factual disputes at the provisional and 
final stages appears to me to have implications for the Badenhorst rule. If there are 
genuine disputes of fact regarding the existence of the application, it will fail on 
ordinary principles unless it can persuade the court to refer the matter to oral 
evidence. The court cannot, at the final stage, cast an onus on the respondent of 
proving that the debt is bona fide disputed on reasonable grounds merely because 
the balance of probabilities on the affidavits favours the applicant. At the final stage, 
therefore, the Badenhorst rule is likely to find its main field of operation where the 
applicant, faced with a genuine dispute of fact, seeks a referral to oral evidence. The 
court might refuse the referral on the basis that the debt is bona fide disputed on 
reasonable grounds and should thus not be determined in liquidation and that it must 
be shown that there was service of the demand on the respondent "by leaving the 
same at its registered office''. " 
22. Upon reading and considering the affidavits and annexures thereto, and 
submissions by both parties with reference to relevant case law, I am satisfied 
that the applicant has made a prima facie case that the granting of a provisional 
order of winding-up of the respondent on the ground that the respondent is unable to 
pay its debt. The issues raised by the respondent in opposing the claim of the 
applicant, is not regarded sufficient to constitute a bona fide dispute on reasonable 
grounds. The respondent is placed under provisional winding-up. 
 
 
Standard Bank of South Africa Limited v Van Den Berg N.O and others [2020] 
JOL 47323 (FB) 
 
Application to sequestrate trust-trust might not be insolvent-trust sequestrated based 
on facts and benefit 
 



In this matter the applicant seeks an order for the provisional sequestration of the 
estate of the trust known as JB Van Den Berg Family Trust (“the trust”). The 
respondents are the trustees of the trust. 
[5] The applicant’s claim is not disputed except for the extent of the indebtedness.  
[14] The trust’s assets are exceeded by its liabilities with approximately 
R5 436 668.37. According to the trust the shortfall can be defrayed from the debt of 
R29 518 772.26 due to be collected by the liquidators of Berg Farming, however, the 
said debtors are also experiencing financial distress. They have been placed under 
provisional sequestration, it can therefore not be said that the trust has sufficient 
disposable property to satisfy its obligations. 
 [15] The trust has already embarked on a process of disposing of its immovable 
assets, an apartment and two farms. The apartment was sold and transferred to the 
purchaser on 16 October 2019. The trust is in the process of selling one of the farms 
and has indicated that there is a possibility that the remaining farm will also be sold. 
The applicant holds security of the trust’s indebtedness in the form of 
mortgage bonds covering all these properties. The applicant is clearly prejudiced by 
the sale as the trust has still not settled the home loan account despite the fact that 
the apartment was sold for an amount enough to cover the debt due to the applicant. 
[16] There is a sizeable asset in the form of a cession of a lease agreement valued at 
R36 129 721.00 which was identified by the liquidator of the Berg Farming trust as 
part of the trust’s assets. The trust has however denied that this asset forms part of 
its estate. Mr van der Merwe pointed out that this irregularity requires an 
investigation by trustees. 
[17] I’m in agreement. The sequestration of the trust will advantage the 
creditors where there is no clarity regarding the full extent of its assets. The 
appointed trustees will take control of the trust’s estate and unearth any assets of the 
trust which will yield a pecuniary benefit for all the creditors. [18] In the 
circumstances, I’m satisfied that a proper case has been 
made out for a provisional order of sequestration. 
  
Kroons Gourmet Chickens (Pty) Ltd and Another v Master of the High Court, 
Pretoria and Others (64426/2017) [2020] ZAGPPHC 193 (1 June 2020) 

Liquidation account-objections-who may object-any interested party-includes parties 
to the settlement agreement 

Liquidation account-objections- costs of the inquiry in terms of section 417  

Liquidation account-objections - liquidators not entitled to claim a fee on sales of the 
business because the company in liquidation never conducted the business.   

Liquidation account-objections- liquidators should not forfeit their fees for a failure to 
finalise the liquidation expeditiously but ordered to pay costs of application 
personally (de boniis) 

Liquidators-duty when trading-to lodge a separate trading account! 

 

The applicants seek the review and setting aside of a decision by the first 
respondent, the Master of the High Court, Pretoria (“the Master”), not to uphold their 



objections to the second amended final liquidation and distribution account in the 
winding up of Tradefirm 195 (Pty) Ltd (in liquidation) (“Tradefirm”). 

In a counterapplication, Tradefirm’s liquidators seek an order that the Master be 
directed to confirm their third amended final liquidation and distribution account and 
that the applicants be directed to make payment of R6 836 986,18 upon confirmation 
of the account.  

The Master delivered a notice to abide by the decision of the Court.  The fourth 
respondent, the Commissioner for the South African Revenue Services (“SARS”), 
who was the sole proven creditor in the estate of Tradefirm, does not oppose the 
applications. 

Background to the applications 

On 12 October 2004 Tradefirm was placed in provisional liquidation, which order was 
made final on 12 January 2005.  On 10 May 2005, the second and third respondents 
were appointed as its liquidators. On 26 November 2007, upon the application of the 
liquidators, Ramagaga AJ found that the first applicant fraudulently took over 
Tradefirm’s poultry farm business (“the business”), as a going concern, shortly 
before the provisional liquidation order was granted.  The first applicant was ordered 
to deliver the property comprising the business to the liquidators, and to render an 
accounting and enter into a debatement with the liquidators regarding its conduct of 
the business.  The second applicant is the sole director of both the first applicant and 
Tradefirm. On 25 September 2008, the liquidators and the first applicant entered into 
a written agreement, the effect of which was that the first applicant bought the 
business for an amount of R5.5 million (“the settlement agreement”).  This was the 
amount that SARS was willing to accept as a compromise of its claim.  In terms of 
the settlement agreement the first applicant also agreed to pay the costs of the 
liquidation, including the liquidators’ fees. The liquidators submitted a first and final 
liquidation and distribution account in 2010 and obtained the Master’s confirmation of 
the account.  At the instance of the applicants, the confirmation was reviewed and 
set aside.  In December 2014 the liquidators presented an amended account.  When 
the applicants requested sight of the supporting vouchers, with the view to formulate 
objections to the account, the liquidators withdrew it, and rendered their second 
amended first and final account in January 2016, to which the applicants objected in 
February 2016. The liquidators delivered a response to the objection on 7 December 
2016 and the applicants, in turn, replied on 31 January 2017.  On 5 July 2017 the 
Master refused to sustain most of the applicants’ objections to the account but 
required the liquidators to amend the account in certain respects.  This led the 
liquidators to prepare a third amended first and final account, which forms the basis 
of the counterclaim.  

 In terms of section 407 of the Companies Act, 61 of 1973[1] (“the old Companies 
Act”), any person having an interest in the company being wound-up may, at any 
time before the confirmation of a liquidation and distribution account, lodge an 
objection thereto with the Master, with reasons.  The applicants are interested 
parties for purposes of section 407.  They were parties to the settlement agreement, 
and the first applicant is responsible for payment of the costs of the administration of 
the winding-up.   

http://www.saflii.org/za/cases/ZAGPPHC/2020/193.html#_ftn1


Does the account require the first applicant to pay a portion of the amount due 
to SARS twice? 

[17]               The applicants point out that the liquidators only paid the amount of 
R3.1 million to SARS, even though the first applicant had paid the full R5.5 
million. They complain that the liquidators, through the account, attempt to 
again obtain payment of the balance of R2 .4 million from the first applicant. 

[18]               The applicant’s reasoning, however, fails to take into account the 
manner in which the free residue account reflects accounting entries. The 
fact that the R2 .4 million is reflected as still due to SARS, does not mean 
that this amount is included in the shortfall on the account sought from the 
first applicant. 

[19]               In brief, the account is constituted as follows: 

a)            It reflects receipts, consisting of the amount for the sale of the 
business, the interest due to SARS on the outstanding balance and an 
advance payment made by the first applicant. 

b)            It reflects payments, consisting of the various expenses ordinarily 
expected in a winding up, the liquidators fees, the legal fees and the 
amount of the award to SARS. 

[20]               The difference between these two figures, thus total amounts 
paid/payable less receipts, is the shortfall that the liquidators claim from the 
first applicant. There is thus no double counting. In basic accounting 
terminology, there is one debit entry and an equivalent credit entry in respect 
of the sale price of the business in the account. 

[21]               There is thus no reason to interfere with the Master’s decision in 
respect of  this objection.  

Should the first applicant be liable for the costs of the enquiry? 

[22]               The applicants’ objections lodged with the Master in respect of the 
second account did not include an objection regarding the inclusion of the 
costs of the inquiry in terms of section 417.  They had not seen any 
vouchers, and therefore could not know that the amount reflected in the 
account for legal costs relates, in whole or in part, to the costs of that 
inquiry.  

[23]               Only in the answering affidavit in the review application, did the 
liquidators state that the costs of the inquiry are included in the account. The 
applicants objected thereto.   

[24]               The liquidators’ claim for the costs of the enquiry is premised on it 
forming part of the administration costs. The liquidators claimed, with 
reference to an extract from the answering affidavit in the liquidators’ 
application for the return of the business, deposed to by the second 



applicant, that the applicants had admitted that those costs form part of the 
administration costs.  However, the extract does not contain or imply such an 
admission. 

[25]               During argument, Mr Steyn, for the liquidators, conceded that costs of 
an inquiry in terms of section 417 does not ordinarily form part of the 
administration costs in a winding up. Section 417(6) expressly deals with 
this: 

“Any person who applies for an examination or enquiry in terms 
of this section or section 418 shall be liable for the payment of 
the costs and expenses incidental thereto, unless the Master or 
the Court directs that the whole or any part of such costs and 
expenses shall be paid out the assets of the company 
concerned.” 

[26]               There was no request to the Master or this Court to give such a 
direction. 

[27]               In terms of the settlement agreement, the first applicant agreed to pay 
the following:  

a)            The amount of R5.5 million as purchase price for the business and 
in full and final settlement of all current claims against Tradefirm (which 
was the amount that the only proven creditor, SARS, would accept); 

b)            the administration costs in the winding-up of Tradefirm; 

c)             an amount equal to the taxed or agreed upon legal costs of the 
liquidators regarding the litigation instituted by the liquidators under 
case numbers 4945/2007 and 120/2008; and 

d)            the costs of a Mr Barrett for his services rendered to the liquidators 
in respect of Tradefirm’s winding-up. 

[28]               None of these items include the costs of the enquiry. The parties went 
to some lengths to be clear in the settlement agreement: they expressly 
stipulated what legal fees had to be paid, separately from the clause obliging 
the first applicant to pay the administration costs; and they expressly 
stipulated that the costs of Mr Barrett had to be paid, even though the parties 
recorded that it forms part of the administration costs in the winding up of 
Tradefirm.  

[29]               In my view, there is no room for a conclusion that the first applicant is 
liable for payment of the costs incurred in respect of the inquiry. 

[30]               Because the vouchers in respect of the charge for legal fees in the 
account do not appear in the papers, it is not possible to determine whether 
the entire amount or a specified portion thereof ought to be excluded.  The 



liquidators should prepare a further amended account, with supporting 
vouchers, to remove the costs of the enquiry from the account and reflect the 
nature of any amount that may remain in the account as legal costs. 

Are the liquidators entitled to a trading fee? 

[31]               Section 384 of the Old Companies Act provides as follows in relevant 
parts:  

“(1)  In any winding-up a liquidator shall be entitled to a 
reasonable remuneration for his services to be taxed by the 
Master in accordance with the prescribed tariff of 
remuneration: Provided that, in the case of a members’ 
voluntary winding-up, the liquidator’s remuneration may be 
determined by the company in general meeting.  

(2)    The Master may reduce or increase such remuneration if in 
his opinion there is good cause for doing so, and may 
disallow such remuneration either wholly or in part on 
account of any failure or delay by the liquidator in the 
discharge of his duties.” 

[32]               In terms of Regulation 23 of the Old Companies Act, every liquidator 
shall be entitled to the remuneration set out in annexure CM104 to the 
Regulations for the winding-up and judicial management of companies.  That 
annexure, in turn, provides that, where the liquidator is appointed to liquidate 
a company, the tariff of remuneration for trustees of insolvent estates shall 
be applied.  

[33]               Section 63 of the Insolvency Act, Act 24 of 1936, provides that every 
trustee of an insolvent estate shall be entitled to a reasonable remuneration 
for his services, to be taxed by the Master according to Tariff B in the second 
schedule to that Act. 

[34]               Item 4 of Tariff B provides that the Trustee, and therefore also a 
liquidator, is entitled to remuneration equal to 6% “on sales by 
the [liquidator] in carrying on the business of the [company in liquidation], or 
any part thereof, in terms of section 80”. 

[35]               The liquidators consider themselves entitled to such a fee on sales of 
the business over the period from the order to return the business to 
Tradefirm to date of the settlement agreement. The applicants disagree, and 
further argue that, even if the liquidators are entitled to a fee, 6% is 
excessive in the circumstances and ought to be reduced.   

[36]               Section 80(1) of the Insolvency Act requires that the trustee/liquidator 
must be authorised to carry on the business of the insolvent by the creditors 
or in the absence thereof by the Master.  Although a lack of authority was 
initially raised by the applicants, the liquidators’ certificate of appointment 



was handed up by agreement, which expressly provided the liquidators with 
the powers set out in section 386(4)(f), which allows for the carrying on of 
any part of the business of Tradefirm, “insofar as may be necessary for the 
beneficial winding-up thereof”. 

[37]               In the second account the liquidators record that trading income of 
R67 052 534,14 had been retained by the first applicant. Thus the account 
reflects a nil entry.  However, the liquidators claim a fee of 6% on the 
turnover amount.  

[38]               The Master ruled that the liquidators are entitled to a fee of 6% on sales 
from the date of their appointment to 30 September 2008.  The ruling that 
the liquidators are entitled to the trading fee as from the date of liquidation of 
the company until the order of 26 November 2007, was not sought by them, 
and cannot be sustained. It may have been brought about by the note in the 
account explaining the trading income: 

“The income below was generated by KROONS GOURMET 
CHICKENS (PTY) LTD since date of liquidation of TRADEFIRM 
195 (PTY) LTD (IN LIQUIDATION) until date of settlement of all 
claims in TRADEFIRM 195 (PTY) LTD (IN LIQUIDATION), with 
the assets of same.” 

The liquidators did not comply with section 93 of the Insolvency Act, which requires 
the liquidators, if they have carried on any business on behalf of the company in 
liquidation, to submit to the Master a trading account containing a record of the value 
of the stock on hand at the date of liquidation, a record of the value of the stock on 
hand on the date upon which the account is made, the daily totals of receipts and 
payments in connection with the business, and the result of their conduct of the 
business.  The liquidators offered no reason for not complying with section 93. The 
logical reason why they did not do so, is because they did not trade.  

Should the liquidators forfeit their fees? 

[62]               The liquidators raised a 10% fee on the R5.5 million paid by the first 
applicant for Tradefirm’s business, in terms of item 1 of Tariff B.  

[63]               In the second account they also raised a 10% fee on the interest 
payable to SARS, because only R3.1 million of the R5.5 million was paid to 
SARS upon receipt thereof, and the balance attracted interest.   In her ruling, 
the Master required the liquidators to provide reasons why they ought not to 
pay the interest themselves, having delayed the payment to SARS.  Instead 
of providing reasons to the Master, the liquidators have elected to rather 
deduct this amount from their fees in the third account. This was an 
appropriate concession on their part. 

[64]               The applicants contend that the liquidators should forfeit their total fee 
as contemplated in section 384(2) of the Old Companies Act, for their delay 
in finalising the winding up of Tradefirm. 



[65]               The liquidators were appointed as liquidators more than twelve years 
before the current review application had been launched.  The settlement 
agreement, which disposed of Tradefirm’s assets and insured that the only 
approved creditor will be paid an amount that it had agreed to, was 
concluded nine years before the review application was launched.  

[66]               The liquidators have provided no explanation for these delays.  They 
focused on the applicants’ wrongdoing in having taken over Tradefirm’s 
business unlawfully. However, that issue had long been resolved and plays 
no role in the liquidators’ conduct after September 2008. 

[67]               It must be considered that challenges to the accounts, including an 
application to have an account set aside, accounts for some of the elapsed 
time.  However, the period is still inordinate in respect of a winding up that 
effectively required very little after the settlement had been concluded and 
the purchase price had been paid. 

[68]               It should not be lost sight of that the first applicant has an interest in 
having the liquidators forfeit their fee.  It is, after all, contractually bound to 
pay those costs.  On scrutiny of the account, there is no indication that any 
additional costs were incurred because of these delays, and the first 
applicant is not called upon to pay interest on any amounts.  It is certainly in 
no worse a position due to the delay. 

[69]               Although there is much reason to disapprove of the substantial delay, in 
my view it is not a sufficient basis to have the liquidators forfeit their fees.  

The counterapplication 

[70]               In the counterapplication the liquidators seek that the Master be 
directed to confirm the third liquidation and distribution account. In the light of 
what has been said above, the account requires amendment. This relief can 
therefore not be granted. In the circumstances, the counterapplication 
cannot succeed. 

The order 

[71]               In the light of the long delays in this winding up, and the fact that there 
have been several attempts to finalise the accounts with no success, I am of 
the view that it would be appropriate in the circumstances to decide the 
issues rather than referring them back to the Master. 

[72]               There is no reason why the costs should not follow the result. The 
applicants contend that the liquidators ought to pay the costs of the 
application and the counterapplication de bonis propriis.  I agree.  At the 
heart of both the application and the counterapplication is the issue of the 
liquidators’ fees.  Furthermore, the first applicant is obliged to pay the 
administration costs in the winding up of Tradefirm.  It would be a hollow 
costs order if the liquidators could burden the first applicant with the costs in 
the winding-up of Tradefirm.  



[73]               The following order is made: 

1.           The applicants’ failure to launch this review application within the 
period prescribed in section 407 of the Companies Act, 61 of 1973, 
is condoned.  

2.            The first respondent’s decisions of 5 July 2017 in the winding up of 
Tradefirm 195 (Pty) Ltd (in liquidation), to dismiss the applicants’ 
objections, are reviewed and set aside.  

3.           It is declared that the first applicant is not liable for the costs of the 
inquiry in terms of section 417 of the Companies Act, 61 of 1973, 
held in the winding up of Tradefirm 195 (Pty) Ltd (in liquidation).  

4.            It is declared that the second and third respondents are not entitled 
to charge any fee on sales by the poultry business sold by Tradefirm 
195 (Pty) Ltd (in liquidation) to the first applicant.  

5.           It is declared that the second and third respondents are entitled to a 
fee of 10% on the amount of R5.5 million, less any amount due to 
SARS for interest on the amount of R2.4 million. 

6.            The second and third respondents are directed to render an 
amended liquidation and distribution account in the winding up of 
Tradefirm 195 (Pty) Ltd in accordance with this order within 30 days 
from date of this order.  

7.          The second and third respondents’ counterclaim is dismissed.  

8.          The second and third respondents are jointly and severally liable for 
the costs of the application and the counterapplication de bonis 
propriis. 

  
 
Mhlonipheni v Mezepoli Melrose Arch (Pty) Ltd and Others ; Lwazi v Mezepoli 
Nicolway (Pty) Ltd and Another; Moto v Plaka Eastgate Restaurant CC and 
Another; Mohsen and Another v Brand Kitchen Hospitality (Pty) Ltd and 
Another (2020/10556; 2020/10555; 2020/10955; 2020/10956;) [2020] ZAGPJHC 
136 (3 June 2020) 

Business rescue applications- court can order business rescue if, in terms of 
ss (4)(a)(iii), it ‘is otherwise just and equitable to do so for financial reasons. 

Business rescue applications-covid19- respondent companies challenged the 
applicants’ locus standi on the basis that, as a result of force majeure, they are 
neither employees, nor creditors. If provision is not made contractually by way of 
a force majeure clause, a party will only be able to rely on the very stringent 
provisions of the common law doctrine of supervening impossibility of performance, 



for which objective impossibility is a requirement. Performance is not excused in in 
all cases of force majeure 

Business rescue- achievement of any one of the two goals referred to 
in s 128(1)(b) of the  would qualify as ‘business rescue’ in terms of s 131(4).   

 

The applicants in each of the four applications sought orders placing the first 
respondent in each application under supervision and commencing business rescue 
proceedings under s 131(4)(a) of the Companies Act 71 of 2008 (the ‘Act’). The 
applications were supported by various employees and creditors of each respondent 
company.   

 The first respondent in each case is a juristic entity which conducts business in the 
operation of a group of restaurants in Johannesburg, which trade under the 
‘Mezepoli’ and ‘Plaka’ brands.  

[17]        The applicants are each employed as managers of the respondent 
companies concerned. In the case of Brand Kitchen, the applicant is Mun Manal, 
who is an employee, creditor and shareholder of Brand Kitchen. The second 
applicant (Azania Hospitality) is a shareholder in Brand Kitchen. 

[18]        The applicants contended that each of the respondent companies ought to 
be placed under business rescue because all of the requirements referred to in 
s 131(4) are met. They submitted that placing the respondent companies under 
business rescue will allow them reasonable prospects of rescue because: 

18.1.    the moratorium which ensues will protect the respondent companies 
from their creditors enforcing claims against them; 

18.2.    the post-commencement financing (‘PCF’) which has been secured 
will provide funding to the companies until they are in a position to resume 
profitable trade; 

18.3.    such funding will allow them to trade and pay certain costs and a 
portion of employees’ salaries for at least 14 months; and 

18.4.    the wide powers of the business rescue practitioner (the ‘BRP’) will 
allow for the business as a whole to be streamlined and for the profitable parts 
of the business to support the unprofitable parts of the business until they are 
able to return to profitability. 

[19]        The applicants seek to have Mr Cloete Murray appointed as the interim 
BRP of the first respondent in each application in terms of s 131(5) of the Act. 

[20]        The defences raised by the respondent companies are threefold: 

20.1.    First, as a result of the national lockdown, force majeure excuses the 
respondent companies from their obligations to their employees and their 
other creditors, who therefore have no locus standi to bring these applications. 

20.2.    Second, other than Plaka Eastgate, the trust companies are not 
financially distressed. 

20.3.    Third, the PCF referred to by Margarita, is not available. 



[21]        In the case of Plaka Eastgate, its financial distress is conceded. It has 
adopted the position that there is no point in attempting to rescue it and that, if it is 
not sold to Kosta, it ought to be would up. The respondent companies referred to a 
letter in which it is stated that a decision will be made in regard to this possible sale 
on 30 May 2020. 

Background 

Common cause facts 

[22]        The businesses of the respondent companies slowed from 16 March 2020 
and they have not traded at all since 26 March 2020. The 158 employees of the 
respondent companies were last paid their salaries on 28 March 2020. It is not 
disputed that this has had a devastating impact on them and their families. 

[23]        None of the respondent companies have traded since the national lockdown 
was implemented in response to the COVID-19 pandemic on 27 March 2020. They 
did not trade in food products (which was designated an essential service) during 
level 5 of the lockdown, and the directors of the respondent companies have taken a 
decision not to trade on a ‘delivery only’ or delivery/collection basis under level 4 and 
level 3 of the national lockdown. They state that the restaurants will only resume 
operations ‘once the lockdown is lifted’.   

[24]        Prior to the issue of these applications, during April and May 2000, 
memoranda (the ‘memos’) were sent by the directors of the respondent companies 
and/or Kruger to the employees of the respondent companies. These contained the 
following information: 

24.1.    The restaurants are small businesses which are in distress. 
Applications were being made to various entities (the landlords, the 
Department of Small Business Development, the Small Enterprise 
Development Agency, the UIF’s Temporary Employee Relief Scheme). They 
would ‘continue to find ways and solutions to do all that we can to keep our 
Plaka and Mezepoli families supported’ (1 April 2020) [Emphasis added]. 

24.2.    Applications had been made to landlords for rental relief ‘to assist the 
cash-flow of the business in support of paying amongst other obligations, 
salaries and wages’. 

24.3.     That the ‘UIF applications went in yesterday’ (17 April 2020). 

24.4.    On 28 April 2020, the day on which staff salaries were to be paid, a 
memo (the ‘28 April memo’) was sent, stating inter alia that: - 

‘the company will not be paying you for the month of April 2020 as a direct 
result of the down-trading and continued losses incurred during the recent 
months exhausting any historic profits there may have been.’ [Emphasis 
added] 

‘The company will remain closed for the duration of the lockdown – we will not 
be opening for deliveries only at this stage.’ 

24.5.    On 29 April 2020, the directors stated that ‘Brand Kitchen will be 
making a R1,000 advance to all staff members and R3,000 advance to 
managers to assist our staff until the funds from the UIF arrive. This payment 



… is an advance payment made in the absence of having received any 
payment from UIF to date.’ 

24.6.    On 4 May 2020, a further memo was sent, stating inter alia that: 

‘The company will remain closed for the duration of the lockdown – we will not 
be opening for deliveries only at this stage.’ 

‘Employees will be notified in due course and with sufficient notice as to when 
they are required to return to work.’ [Emphasis added]. 

24.7.    On 5 May 2020, following receipt of the above memos, a message 
was sent to Kruger and the directors of the respondent companies by Mun 
Manal, in his capacity as the nominated employee representative for the trust 
companies. The memorandum set out the employees’ grievances in detail and 
called on the CEO / directors of the respondent companies to identify the 
creditors thereof. 

24.8.    On 8 May 2020, after the launch of this application, two memoranda 
were sent to the employees of the respondent companies by Froneman and 
Elpida, in response to Mun Manal’s message stating, inter alia that: - 

(a)     ‘It is with regret that the company has to inform you and confirm that the 
temporary layoff as of 1 April 2020 continues to be in force.’ 

(b)     ‘The temporary layoff period will continue until the end of lockdown, 
when each company’s circumstances will be reviewed.’ 

(c)      ‘As a result of the company being closed and not being allowed to trade 
as normal, a “no work no pay” principle will apply.’ [Emphasis added] 

The applicants’ locus standi 

[25]        Under the Act, both a creditor and an employee have locus standi to bring 
an application for business rescue, both being ‘affected persons’ in terms of s 131(1) 
of the Act The respondent companies challenged the applicants’ locus standi on the 
basis that, as a result of force majeure, they are neither employees, nor creditors. 

[26]        In business rescue proceedings, employees have many more rights than 
they would have under the winding-up provisions of the Act. The term ‘creditor’ 
includes employees to the extent that any amounts relating to employment that were 
not paid to that employee immediately prior to the commencement of those 
proceedings, became due and payable by a company to that employee. The fact that 
the employment contract of such a person might be suspended for any reason does 
not have the effect that the employment contract is terminated. 

[34]        If the respondent companies were of the view that force majeure excused 
them from their obligations to their employees, it would have been expected that they 
would have told them as much in late March or early April. Instead, the employees of 
the respondent companies were only advised that they would not receive payment of 
their April salaries on the day that they fell due for payment, 28 April 2020. 

[35]        It thus appears that the respondent companies are only raising force 
majeure in relation to the employment contracts. 

Impossibility of performance 



[36]        If provision is not made contractually by way of a force majeure clause, a 
party will only be able to rely on the very stringent provisions of the common law 
doctrine of supervening impossibility of performance, for which objective impossibility 
is a requirement. Performance is not excused in in all cases of force majeure. In MV 
Snow Crystal, the Supreme Court of Appeal (per Scott JA) said as follows: 

‘As a general rule impossibility of performance brought about by vis major or 
casus fortuitus will excuse performance of a contract. But it will not always do 
so. In each case it is necessary to “look to the nature of the contract, the 
relation of the parties, the circumstances of the case, and the nature of the 
impossibility invoked by the defendant, to see whether the general rule ought, 
in the particular circumstances of the case, to be applied”. The rule will not 
avail a defendant if the impossibility is self-created; nor will it avail the 
defendant if the impossibility is due to his or her fault. Save possibly in 
circumstances where a plaintiff seeks specific performance, the onus of 
proving the impossibility will lie upon the defendant.’ 

[37]        In Unlocked Properties 4 (Pty) Limited v A Commercial Properties CC, the 
court, citing Unibank Savings & Loans Ltd (formerly Community Bank) v Absa Bank 
Ltd stated as follows: 

‘The impossibility must be absolute or objective as opposed to relative or 
subjective. Subjective impossibility to receive or to make performance does 
not terminate the contract or extinguish the obligation.’  

[38]        In Unibank it was held that— 

‘Impossibility is furthermore not implicit in a change of financial strength or in 
commercial circumstances which cause compliance with the contractual 
obligations to be difficult, expensive or unaffordable.’  

[39]        The obligation which the trust companies owed to their employees, to pay 
them their salaries, has always been capable of performance and was at no time 
rendered impossible. It is trite that the duty to pay, and the commensurate right to 
remuneration, arises not from the actual performance of work, but from the tendering 
of service.  The Regulations which were in force during level 5 of the National 
Lockdown make it clear that employers are not excused from their obligation to pay 
their employees' salaries, because it includes in the list as an essential service the 
‘Implementation of payroll systems to the extent that such arrangement has not been 
made for the lockdown, to ensure timeous payments to workers.’  

[40]        The applicants contended that the trust companies have also been 
permitted to trade in some form throughout the entire lockdown. 

40.1.        During level 5 of the National Lockdown, from 27 March 2020 to 30 
April 2020, they were permitted to conduct limited trade (the sale of cold 
foods, of which there are many on the restaurants’ menus).  

40.2.        The restaurants also operate a deli, which does not sell hot cooked 
food and was thus permitted to trade throughout the level 5 lockdown period. 

40.3.        Under level 4, the respondent companies were entitled to trade in 
any foods on a ‘delivery only’ basis.  



40.4.        Under level 3, which came into force on 1 June, the respondent 
companies will be permitted to sell all food for collection or delivery.  

40.5.        The respondent companies are not excused from its obligations to its 
employees because it has decided not to trade in circumstances where it is able to 
do so, but has elected not to, in anticipation that such trading will not be profitable. 
Trading may be more burdensome or economically onerous, but economic hardship 
is not categorised as being a force majeure event; it does not render performance 
objectively and totally impossible. 

[41]        In my view, force majeure cannot be relied upon by the respondent 
companies as a defence to their obligations owed to their employees. In any event, 
the applicants are clearly ‘affected persons’ as set out in s 131 and s 128(1)(a) of the 
Act, who are entitled to bring these proceedings and participate therein. Thus, they 
have the necessary locus standi required for these applications. 

The respondent companies have failed to pay over any amount in terms of an 
obligation under or in terms of a public regulation, or contract, with respect to 
employment-related matters 

[42]        Once it is accepted that the defence of force majeure is not available to the 
respondent companies, it follows that, in failing to pay their employees their salaries 
on 28 April 2020, the respondent companies failed to pay over an amount in terms of 
an obligation under a contract, with respect to employment related matters. 

[43]        All that the employees received in respect of April 2020 was either a R3 000 
or R1 000 advance on funds which the respondent companies hoped to obtain from 
the UIF relief scheme. The respondent companies remain liable for the payment of 
the at the employees’ salaries from April 2020. 

[44]        The fact that UIF payments were made to some of the employees does not 
excuse the respondent companies of their obligations to pay employee salaries, 
particularly in circumstances when, on the respondent companies’ own version, cash 
reserves and other forms of funding are available.  

[45]        The requirement at section 131(4)(a)(iii) of the Act is thus met. 

Are the respondent companies financially distressed? 

[46]        Although the respondent companies strenuously opposed the suggestion 
that they are financially distressed, this is contrary to what they stated to the 
employees in the memos: 

46.1.    On 1 April 2020, it was stated that, ‘The restaurants are small 
businesses which are in distress’. 

43.2    On 28 April 2020, it was stated that, ‘as a direct result of the down-
trading and continued losses incurred during the recent months [we have 
exhausted] any historic profits there may have been.’ 

[47]        ‘Financially distressed’ is defined in s 128(1)(f) of the Act to mean that— 

(i)         it appears to be reasonably unlikely that the company will be able to 
pay all of its debts as they become due and payable within the immediately 
ensuing six months; or 



(ii)        it appears to be reasonably likely that the company will become 
insolvent within the immediately ensuing six months. 

[48]        The respondent companies’ admissions in this regard appear to satisfy both 
these tests. They have provided scant information to demonstrate that they are not 
financially distressed. They have not disclosed details of all their creditors, showing 
outstanding balances and age analysis; no financial statements or balance sheets 
are disclosed. Other than the relief granted by the landlords of Mezepoli Melrose 
Arch and Plaka Eastgate, there is no evidence that any creditors regard the 
respondent companies’ obligations as unenforceable. On the contrary, if regard is 
had to the affidavits from creditors Meze Foods and Golden Coast Fisheries, they 
regard the debts as overdue. 

[49]        In regard to the affidavits filed by other employees and creditors, which form 
part of the proceedings, the respondents contended that an application should have 
been made for them to be admitted. In Cape Point Vineyards (Pty) Ltd v Pinnacle 
Point Group Ltd,[23] Rogers AJ intimated that he did not think the Legislature 
contemplated that an affected person would have to apply for leave to intervene in 
order to participate in the legal proceedings. He did however state that courts would 
need to regulate the procedure to be followed, where affected parties wanted to file 
affidavits relevant to the application, in order to ensure fairness to all the parties 
involved. 

[50]        The respondents were offered the opportunity to deal with the affidavits of 
these affected parties. Having perused the affidavits, the respondent companies 
accepted the contents thereof, save for the amount allegedly owing by Brand Kitchen 
to Golden Coast Fisheries, which they disputed. 

[51]        Brand Kitchen produced a Schedule / Income statement (the ‘Schedule’) for 
the trust companies. Taking that information into account, Mun Manal contended 
that, even if one ignores the costs of sales and accepts a reduced liability insofar as 
salaries and wages are concerned and the rental relief which has been granted, the 
fixed monthly expenses of the respondent companies amount to approximately R2 
million. 

[52]        Mun Manal prepared various schedules setting out the income and 
expenditure of each of the respondent companies. As a result of the lockdown and 
subsequent cessation of trade, the respondent companies have made significant 
losses, as set out below: 

52.1.    Brand Kitchen: R238 941.33 for the period January to March 2020; 

52.2.    Plaka Eastgate: R698 758.10 for the period January to March 2020; 

52.3.    Mezepoli Melrose Arch: R385 216.98 for the month of March 2020. 

52.4.    Mezepoli Nicolway: R250 405.82 for the month of March 2020. 

52.5.    Although not set out in the affidavits, further losses for April and May 
2020 must have been incurred in respect of all the respondent companies in 
at least the amounts referred to for March 2020. Thus, the estimated losses in 
total from January to May 2020 for the respondent companies are in the 
region of R3 million. 
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[53]        The respondent companies dealt with this contention dismissively, by 
stating that the monthly expenses are not relevant because the obligation to pay 
them is suspended during the national lockdown. As set out above, this contention is 
both factually and legally untenable. 

[54]        The applicants contended that whether the expenses which are estimated 
by Mun Manal or the expenses which are set out in the Schedule are used, the 
respondent companies are clearly in financial distress because the only funds which 
they identify as being available to them to meet these ongoing expenses are the 
following: 

54.1.        Cash reserves available to Mezepoli Melrose Arch in an investment 
account in the amount of R592 632.52. 

54.2.        Funds available from access bonds held by entities which are not 
involved in the businesses conducted by the trust companies, being Merchant 
Property (Pty) Ltd, in the amount of R731 060.14, and Masterprops 388 CC, in 
the amount of R610 649.67. 

54.3.        Funds which can be borrowed from the KAM Trust. Even though the 
Trust’s financial position is not disclosed, the applicants contended that the 
Trust would be unable to provide any funding because: 

(a)       Mezepoli Melrose loaned the Trust R1 832 406.63. Such loan has not 
been repaid; the inference must be drawn that it is unable to do so; 

(b)       Froneman stated the following under oath in an affidavit deposed to on 
25 March 2020: 

‘44. The Kam Trust attaches hereto the balance sheet of the Kam Trust as 
well as its management accounts as annexures GL 2 and GL3. 

45. As is evident from the balance sheets the Kam Trust expenses exceed its 
income. If the properties are not sold the Kam Trust will not be able to meet its 
financial commitments and the Kam Trust will have to be wound 
up.’ [Emphasis added]. 

54.4.        Even if it is to be accepted that the respondent companies have 
access to the funds, they are insufficient to service the debts of all the 
respondent companies, which are set out by Mun Manal. 

[55]        In the case of Mezepoli Melrose, Froneman has annexed ‘a cash flow 
projection’ in which he assumes that normal trading will resume from June, July or 
August 2020. He also assumes that by December, pre-lockdown sales will be 
reached. These projections are highly speculative having regard to the present 
lockdown regulations, the likely contraction of the economy and the extensive 
financial hardship being experienced by many people. 

[56]        The decision to remain closed until the end of the lockdown will result in 
tremendous financial hardship to the respondent companies and their employees, 
particularly when there is no indication as to when the lockdown will reach the level 
at which restaurants will be permitted to resume normal trading. 

[57]        In respect of Plaka Eastgate, it is common cause that: 

57.1.    it is running at a loss and is financially distressed; 



57.2.    it does not have funds available to pay its creditors; 

57.3.    an offer to purchase the business of Plaka Eastgate (including its 
liabilities) was made by Kosta on 27 April 2020. 

[58]        From the Schedule and Mun Munal’s estimates, the applicants submitted 
that: 

58.1.    If the trust companies trade on a ‘delivery’ basis they will make a gross 
profit (even if they make a net loss) because all of their costs of sales are 
variable costs, which together constitute approximately 56% of sales. When 
trading on a delivery/collection only basis, the trust companies have a gross 
profit margin in the order of 44%. 

58.2.    If they trade on any basis, which consequently results in a gross profit, 
there will be some funds available with which to make payment of their fixed 
costs – which include employees’ salaries and rental. There is accordingly a 
benefit to the affected persons of the trust companies if trade is conducted on 
any basis. 

58.3.    The undertaking to provide PCF should the respondent companies be 
placed under business rescue is such that the initial funding of R4 million, 
which has been provided will fund the net losses which the respondent 
companies project they will incur from trading on a ‘delivery only’ basis for 
nearly 14 months, such that the respondent companies will not have to rely on 
their own resources in order to trade. That, the applicants submitted, is the 
position on the respondent companies’ own projected model. 

58.4.    If they do not trade, as the respondents have decided (until lockdown 
has been lifted), the trust companies generate no income at all. If force 
majeure does not apply their obligations in respect of their fixed expenses 
continue to accrue each and every month. This cannot be in the interests of 
the affected persons or the trust companies because there is and will be no 
income from which to pay the fixed costs such as salaries and rental, and their 
indebtedness thus grows exponentially taking the respondent companies from 
‘financially distressed’ to both commercially and factually insolvent. 

[59]        The trust companies submitted that they are not able to trade on a ‘delivery 
only’ basis, as they would suffer a loss. However, the applicants submitted that not 
trading at all will result in much greater losses and the ultimate demise of all of the 
respondent companies. 

[60]        Despite having the sources of funding which the respondent companies 
state they have, there is no explanation why these funds have not been used to pay 
the employees and/or any other creditors, who are demanding payment. It is trite 
that a debtor proves his solvency by paying his debts.[24] 

[61]        Another issue which is extremely concerning and which appears from the 
financial information disclosed to the court, is that Mezepoli Melrose apparently 
declared or paid a dividend to the Trust in the amount of R7 438 000 between 1 
March and 30 April 2020, just prior to or after lockdown had commenced. Mezepoli 
Melrose moved from a position of net profit to a substantial net loss. There is no 
explanation for this from the respondent companies.  

Just and equitable for financial reasons  
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[62]        A court can in any event order business rescue if, in terms of ss (4)(a)(iii), it 
‘is otherwise just and equitable to do so for financial reasons.’ In making this 
decision, I have considered the PCF provisions contained in s 135 of the Act which 
make specific provision for employee entitlements (for the period after the business 
rescue process has commenced) to be treated as part of the PCF. Employees are 
afforded special protection under Chapter 6 of the Act. They are included in the 
definition of ‘affected persons’ who enjoy a wide array of powers and rights. 
Business rescue has no impact on employment. Employees continue to be 
employed on the same terms and conditions. There is, furthermore, in business 
rescue a statutory preference for unpaid salary and benefits before all other non-
secured creditors. Employees’ salaries due and payable during business rescue, but 
not paid, form part of any PCF provided to the company.  

[63]        It is undisputed that by not trading at all, the respondent companies will not 
generate any income from which to pay the salaries and other fixed monthly 
expenses which they continue to incur. 

[64]        If the respondent companies are placed in business rescue, the moratorium 
will allow them to avoid the consequences of their failure to meet these expenses 
whilst in business rescue, thereby affording them the time required until trading 
recommences and they are able to trade profitably again. 

[65]        The BRP will be in a position to independently consider the financial 
positions of each respondent company, including the decisions taken not to trade on 
a delivery/collection basis. He will be able to use the moratorium to ensure that 
whatever funds are available are used fairly, in order to pay employees’ salaries (or 
a portion thereof) and alleviate the hardship being faced by them. 

[66]        The devastating effect that the failure to pay salaries has had on the 
employees of the respondent companies cannot be overstated. Employees have 
been unable to inter alia pay their rental, afford basic necessities like food, and pay 
their children’s school fees. This poses a very real threat to the lives and livelihoods 
of the employees who find themselves in a desperate and destitute situation. 

[67]        The directors appear to move funds between all the entities which they 
control and the Trust, without disclosing a complete financial picture, notwithstanding 
that these are all separate companies that are all financially distressed. Placing the 
respondent companies under business rescue will allow the BRP to attain a clear 
and complete understanding of the financial positions of the respondent companies, 
so that an attempt can be made to rescue them or, if that is not possible, wind them 
up.  

[68]        It is thus just and equitable for financial reasons that the respondent 
companies be placed under business rescue. 

Can the companies be rescued? 

[69]        In April 2020, Margarita ascertained that the trust companies did not intend 
to pay anything to their staff on 28 April 2020. She procured that payments be made 
to each employee to the extent of approximately 30% of that employee’s salary. 
Each waiter, who ordinarily only earns commission on sales and no fixed salary, was 
paid R1 500. 



[70]        The applicants in their founding affidavit referred to funding which Margarita 
was willing to provide apparently in her personal capacity. She stated that she was 
prepared to provide PCF for: 

70.1.    Payment of 30% of the employees’ salaries/wages until no longer required. 

70.2.    Contributions toward rental obligations. 

[71]        The detail surrounding the PCF in the founding affidavit was sparse. The 
availability of such funding from Margarita was challenged in the respondents’ 
answering affidavits. In reply, the applicants contended that having had regard to the 
financial position of the respondent companies as contained in the answering 
affidavits (insufficient as it was), they were able to provide more detail of the PCF 
which would be procured by Margarita, from the Konmar Trust (Konmar) of which 
she is a beneficiary and trustee. 

[72]        It was stated that Margarita has now procured, through Konmar, PCF for the 
respondent companies in the event that they are placed under business rescue. The 
initial funding available for this purpose is R4 million. 

 [87]        The court in Oakdene confirmed that the achievement of any one of the two 
goals referred to in s 128(1)(b) of the  would qualify as ‘business rescue’ in terms 
of s 131(4).  Referring to Oakdene, the appropriate test was described by Maya JA 
in Newcity[38] as follows:  

‘It is plain from the wording of these provisions that a court may not grant an 
application for business rescue unless there is a reasonable prospect for 
rescuing the company i.e. facilitating its rehabilitation so that it continues on a 
solvent basis or, if that is not possible, yields a better return for its creditors 
and shareholders than what they would receive through liquidation. …. 

As to what “reasonable prospect” means, Brand JA, in Oakdene Square Properties 
(Pty) Ltd, properly described it as a yardstick higher than “a mere prima facie case or 
an arguable possibility” but lesser than a “reasonable probability” – a prospect based 
on reasonable grounds to be established by a business rescue applicant in 
accordance with the rules of motion proceedings. He elaborated as follows: 

“Self-evidently it will be neither practical nor prudent to be prescriptive about the way 
in which the [applicant] must show a reasonable prospect in every case. Some 
reported decisions laid down, however, that the applicant must provide a substantial 
measure of detail about the proposed plan to satisfy this requirement … But in 
considering these decisions Van der Merwe J commented as follows in Propspec 
Investments (Pty) Ltd v Pacific Coast Investments 97 Ltd and another 2013 (1) SA 
542 (FB) para 11: ‘I agree that vague averments and mere speculative suggestions 
will not suffice in this regard. There can be no doubt that, in order to succeed in an 
application for business rescue, the applicant must place before the court a factual 
foundation for the existence of a reasonable prospect that the desired object can be 
achieved. But with respect to my learned colleagues, I believe that they place the bar 
too high.’ 

And in para 15: 

‘In my judgment it is not appropriate to attempt to set out general minimum 
particulars of what would constitute a reasonable prospect in this regard. It also 
seems to me that to require, as a minimum, concrete and objectively ascertainable 
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details of the likely costs of rendering the company able to commence or resume its 
business, and the likely availability of the necessary cash resource in order to enable 
the company to meet its day-to-day expenditure, or concrete factual details of the 
source, nature and extent of the resources that are likely to be available to the 
company , as well as the basis and terms on which such resources will be available, 
is tantamount to requiring proof of a probability, and unjustifiably limits the availability 
of business rescue proceedings.’ 

“… I agree with these comments in every respect … [Thus] the applicant is 
not required to set out a detailed plan … but must establish grounds for the 
reasonable prospect of achieving one or two goals in s 128(1)(b).” ’[39] 

[88]        Having regard to this test, I am satisfied that the PCF is sufficiently detailed 
to achieve either of the two purposes set out in s 128(1)(b)(iii). 

[89]        Placing the respondent companies under business rescue will allow them 
reasonable prospects of rescue because: 

89.1.        The moratorium which ensues will protect the respondent 
companies from their creditors enforcing claims against them. 

89.2.        The PCF will provide funding to the respondent companies until 
they are in a position to resume profitable trade. 

89.3.        The wide powers of the appointed BRP will allow for the business 
as a whole to be streamlined and for the profitable parts of the business to 
support the unprofitable parts of the business until they are able to return to 
profitability. 

89.4.        The BRP will be able to investigate the financial positions of the 
respondent companies individually and collectively and restructure the 
businesses to increase profitability. He will further be able to ascertain the 
circumstances under which the dividend of some R7 million was paid to the 
Trust, taking Mezepoli Melrose from the position of a net profit to a net loss of 
some R5 million. 

89.5.        The initial PCF of R4 million is sufficient to sustain the trust 
companies’ operations on a delivery and take-away only basis for nearly 14 
months. This provides some certainty and relief for creditors and employees. 
On the basis of the respondent companies’ model, if opened to trade on a 
‘delivery only’ (or take-away and delivery only) basis. 

89.6.        The restaurants will collectively make a monthly gross profit of at 
least R490 079. 

89.7.        This will be available to make payments towards the fixed monthly 
expenses of the trust companies; as well as to other trade creditors. 

89.8.        At least 50% of the salaries and wages will continue to be paid. That 
affords a monthly benefit of R300 000 to the employees of the trust 
companies. 

89.9.        The restaurants will incur a collective net monthly loss of 
approximately R280 000 after fixed expenses (rental, utilities, salaries & 
wages and operational costs) have been paid. 
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89.10.     The R4 million which Margarita has procured from Konmar as PCF 
is sufficient to fund the cumulative net trading losses of all the restaurants for 
almost 14 months. 

89.11.     This will undoubtedly be to the benefit of creditors and employees 
since employees are currently not being paid anything at all, which is, literally, 
a matter of life or death for them. 

89.12.     The cash reserves that Mezepoli Melrose has will not need to be 
utilised, nor will the funds of the Trust and the unrelated entities which it 
controls, need to be accessed. 

89.13.     Irrespective of what the future holds for these restaurants, there will 
certainly be a better outcome for creditors, and in particular, the applicants, in 
the event that the respondent companies are ultimately wound up. 

89.14.     Due to the fact that Brand Kitchen is solely dependent on the fees 
that are payable to it from the other respondent companies, directly or via 
Plaka Holdings and Mezepoli Holdings, any income generated by these 
restaurants will in turn support Brand Kitchen’s viability. 

89.15.     In the case of Plaka Eastgate, which it is common cause is 
financially distressed, Froneman alleged that having regard to Plaka 
Eastgate’s ‘trading history there is no point in re-opening’. He relies in support 
of this assertion on the income statement of Plaka Eastgate for the period 
June 2019 to April 2020. 

89.16.     The most recent financial statements available as at the date of 
Angelo’s passing are those for the financial year end 31 May 2018. The 
applicants contended that these financial statements reveal the following: 

(a)       During 2017 and 2018, Plaka Eastgate was profitable. In 2018, the 
business made a profit of approximately R300 000. 

(b)       Since Froneman and Elpida took over as directors, Plaka Eastgate’s 
financial position has deteriorated rapidly, to the point where the directors now 
allege that it is incapable of being rescued and ought to be liquidated. 

(c)       Renovations to the Plaka Eastgate restaurant took five months. This 
had a temporary but material impact on the revenue generated by Plaka 
Eastgate. Revenue improved once the renovations were complete. 

89.17.     Placing Plaka Eastgate under business rescue will afford it a 
reasonable prospect of being able to trade out of its precarious financial 
position. At the very least, the PCF procured by Margarita will allow Plaka 
Eastgate to break even for at least 14 months. Much can be achieved in 14 
months and, critically, its employees (50 of them) will be able to feed their 
families. The BRP can also continue the negotiations for Kosta to purchase 
Plaka Eastgate. 

[90]        For these reasons, I am of the view that it is reasonably possible that the 
respondent companies will be returned to solvency; alternatively, there will be a 
better outcome for shareholders, and creditors, in particular the employees, than that 
which they would receive through liquidation, thus satisfying the test set out in s 
128(1)(b)(iii) of the Act. 



Ulterior motive  

[91]        Finally, the respondent companies submitted that these applications have 
been brought for an ulterior purpose in order to wrest control from the current 
management and vest control in Kosta, Margarita or Mun Manal. The applicants 
contended that: 

91.1.    Business rescue proceedings are a temporary state of affairs which 
end in the circumstances provided for in s 132(2)(a) to (c) of the Act.[40] 

91.2.    Under business rescue, the existing board of directors will remain in 
place. What changes is that the BRP temporarily has full management control 
of the company in substitution for its board under s 140(1)(a) of the Act.[41] 

91.3.    The relief sought by the applicants accordingly does not have the 
effect for which the respondent companies contend. 

[92]       I agree with these contentions. The BRP satisfies the requirements to be 
appointed. No dispute was raised in this regard. 

For these reasons, on 1 June 2020, the following order was granted: 

1.         The first respondent in: 

a.         CASE NO: 2020/10556, MEZEPOLI MELROSE ARCH (PTY) LTD; 

b.         CASE NO: 2020/10555, MEZEPOLI NICOLWAY (PTY) LTD; 

c.         CASE NO: 2020/10955, PLAKA EASTGATE RESTAURANT CC; 

d.         CASE NO: 2020/10956, BRAND KITCHEN HOSPITALITY (PTY) 
LTD 

is placed under supervision and business rescue proceedings be commenced 
under section 131(4)(a) of the Companies Act, 2008. 

2.         Mr Cloete Murray, practising at Sechaba Trust (Pty) Ltd, is appointed 
as the interim business rescue practitioner of each of the first respondents 
referred to in paragraph 1 above, subject to ratification by the holders of a 
majority of the independent creditors' voting interests at the first meeting of 
creditors, as contemplated in section 147 of the Companies Act. 

3.         The costs of this application be paid as an expense in the business 
rescue process of each of the first respondents the first respondents referred 
to in paragraph 1 above; alternatively, be paid as costs in the administration of 
the liquidation of each of the first respondent. 

 

 
END-FOR NOW 
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