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CASES 

Evans v Smith & another [2020] JOL 27501 (WCC) 



Applications –sequestration -return date – agreement was not void, not a credit 
agreement –final order granted.  

The applicant seeks an order, in terms of s 12(1) of the Insolvency Act 24 of 1936, 
finally sequestrating the estate of the first 2 respondent To this end the applicant was 
required to satisfy the court (i) that he had a claim against the first respondent of the 
nature mentioned in s 9(1) of the Act (viz. a liquidated claim); (ii) that the first 
respondent had committed an act of insolvency or was in fact insolvent; and (iii) that 
there is reason to believe that it will be to the advantage of the first respondent's 
creditors if his e•state is sequestrated.  

[2] It is not in dispute that during the period January 2009 to May 2009 the applicant 
advanced to the first respondent various sums of money amounting in total to at least 
R640 000. 1 The basis for these advances was recorded in writing on each occasion. 
The discernable purpose of the advances was to put the first respondent in sufficient 
funds to secure the release from the Moroccan Department of Customs of a quantity 
of gold and diamonds. It had evidently been represented by the first respondent and 
accepted by the applicant that the gold and diamonds in question were the property of 
the first respondent It was understood for the purpose of the agreements in question 
that, upon its release by the Moroccan authorities, the gold would be transported to 
South Africa to be sold to a refinery in Johannesburg. Against the profit the first 
respondent expected to realise from the disposal of the gold, he undertook to repay 
the applicant in an amount double. that which had been advanced to him.  

[3] If was accepted in argument by counsel for both sides, correctly so, that in order to 
satisfy the first of the aforementioned requirements for relief the applicant's claim 
would have to be one which was lawful and enforceable and thus if the underlying 
transaction upon which it was founded was void through illegality the application could 
not succeed. In this respect the proper characterisation of the contractual basis for the 
applicant's claim was a critical issue. In particular, if the 1 The applicant's allegation 
that the totai amount advanced is R700 000 is disputed. 3 advances by the applicant 
to the first respondent were properly characterised as loans, and the agreed 
consideration payable by the first respondent to the applicant in respect of such 
advances were amounts falling to be categorised as a 'charge, fee or interest' within 
the meaning of s 8(4)(f) of the National Credit Act 34 of 2005 ('the NCA').2 then it was 
acc-epted by the applicant's counsel that the contract(s) upon which the applicant's 
claim was founded would be affected by the provisions of s 89 of the NCA to the extent 
that they pertain to the validity of credit agreements concluded by persons who are not 
registered in terms of the Act as credit providers. 

[4] That conclusion is impel led by the considerations that a loan agreement falling 
within the ambit of s 8(4)(f) of the NCA is a 'credit agreement' as defined in that Act; 
that the total amount lent exceeded the threshold determined in terms of s 42(1) of the 
Act; and that the first applicant was therefore required, in terms of s 40(1)(b), to be 
registered as a credit provider in terms of s 40 of the Act. 

There is no allegation in the papers that the applicant is registered as a credit provider; 
and it was accepted by his counsel in arguing the issue that he was not. Section 40(4) 
of the NCA provides that a credit agreement entered into by a credit provider who is 
required in terms of s 40(1) to be registered, but is not so registered is an unlawful 
agreement and void to the extent provided in s 89 of the Act Section 89(5) of the NCA 
confirms that the loan agreement(s) are void if the applicant was required by the 



statute to have been registered as credit provider 2 Section 8(4)(1) of the NCA 
provides …: Therefore, even if the initially concluded agreements qualified as loans 
within the meaning of s 8(4)(f) of the NCA, there was no obligation on the applicant to 
have registered as a credit provider at the times when the total amount advanced 
remained below the statutory threshold. The validity of the agreements concluded at 
that stage would not be affected by the provisions described in the preceding 
paragraph.  

[7] A complication arises. however, because the applicant and the first respondent 
concluded an agreement on 17 March 2009 in terms of which, to use the applicant's 
language, the preceding agreements were 'novated'. That agreement was in · turn 
also replaced by one concluded on 7 May 2009, which was itself replaced by a further 
agreement concluded on 14 May 2009. If the characterisation of the aforementioned 
March and May agreements as novating transactions is correct it means that the 
earlier agreements ceased to exist and were replaced by the succeeding agreements. 
The new agreements. each entailing an amount exceeding R500 000, would 
undoubtedly fall within the reach of the vitiating ' It is thankfully unnecessary in this 
case to address the difficult and troubling question of the effect of the nullification or 
forfeiture provisions of s 89(5)(c) of the NCA, which were highlighted.. 

Conclusion: The first respondent has failed to give a detailed account of his assets 
and liabilities. It seems evident that the main asset in his estate is an immovable 
property which he has put into the market . He also claims to own a number of ice 
cream machines on which he places a value of R1 ,5 million. He had offered some of 
these machines as security at a stage of the various transactions entered into with the 
applicant, but had not given effect to the arrangement by placing the applicant in 
possession of them. I have some doubt as to the readiness with which these machines 
could be realised, or at what value. Certainly correspondence addressed on the first 
respondent's behalf by his attorney suggests that the machines are in fact the property 
of a close 19 corporation in which the respondent has an interest. rather than his own 
property, and also that they have a realisable value much lower than R1,5 million. No 
doubt if they were capable of being disposed of easily, the first respondent would have 
sold them to settle the applicant's demands in October 2009. In all the circumstances 
it would appear that the first respondent is illiquid and either unable or unwilling to pay 
his current creditors As was held in Estate Logie v Priest 1926 AD 312, at 319-321, it 
is perfectly legitimate for a creditor to take insolvency proceedings against a debtor for 
the purpose of obtaining payment of his debt. That the debtor might not in fact be 
insolvent is immaterial. The creation of a concursus creditorum will enable the 
supervised liquidation of the first respondent's assets for the objectively regulated 
benefit of all his creditors. (32) In the circumstances the rule is made final and an order 
is made in terms of s 12(1) of the Insolvency Act 24 of 1936 sequestrating the estate 
of the first respondent. It is directed, insofar as might be necessary, that the applicant's 
costs of suit, as taxed or agreed, shall be included in the costs of the sequestration. 

 

Lurco Group South Africa (Pty) Limited v Knopp N.O and others (Oakbay 
Investments (Pty) Ltd as Intervening Party) [2020] JOL 47187 (GJ) 

Business Rescue Practitioner- requested that security be provided for costs in terms 
of Rule 47 of the Uniform Rules of Court- succeeded-good move! 



Extract: On 12 December 2019, before the hearing of the main application and having 
heard the argument, I made an order in the following terms: 1. The applicant, Oakbay 
Investments (Pty) Ltd ("Oakbay") shall furnish for the first to fifth respondents in an 
amount of R500 000.00 (500 000 Rand). 2. Oakbay shall furnish security for costs to 
the first to fifth respondents within five days from the date of this order. The amount 
shall be paid into the trust account of the first to fifth respondents attorneys of record. 
3. All further steps in the application will be suspended pending the definition of 
security in terms of 1 - 2 above. 3 4. Oakbay is to pay the cost of this application.  

[2] I now proceed to deal with the reasons for the order which has been requested by 
Oakbay and the facts giving rise to these proceedings.  

Background 

 [3] The first to fifth respondents, who are the Business Rescue Practitioners 
("Practitioners") of the fifth respondent Koornfontein Mines" (Pty) Ltd (in business 
rescue) ("Koornfontein") have requested the intervening party, Oakbay to provide 
security for costs in terms of Rule 47 of the Uniform Rules of Court in the main 
application of Lurco Group South Africa (Pty) Ltd ("Lurco"). 

[4] The respondents sought security for adverse costs in an amount of R500 000.00 
on the basis that the application was frivolous and vexatious, that the application is 
largely founded upon hearsay evidence and that the applicants launched the 
application in their capacities as joint liquidators of Westdawn Investments (Pty) Ltd 
(in Liquidation) which is a liquidated insolvent entity. [24] Oakbay again fell in arrears 
for the aggregate sum of R3 796 554.90 compelling the practitioners to launch another 
application for Oakbay's winding up. Oakbay tendered an amount of R2 600 000.00 in 
settlement of the practitioner's claim. The payments were received from Oakbay's 
attorney's account without the source of the payments being disclosed. By virtue of 
Oakbay not having a bank account, the payment could not have been made by 
Oakbay. Oakbay has not shown that it does have the means of satisfying an adverse 
cost order. 

[25] In my view, the question to be determined by the court is whether it is fair that the 
person being sued by the company should be in a position of having to incur 
substantial costs and being at the risk of liability for the company's costs and yet have 
no real chance of recovering costs if the action is unsuccessful. In the present case 
the ultimate beneficial shareholders of the Oakbay Group, the Gupta family have fled 
the country, they stand to benefit from the proceedings, and face no risk of liability for 
costs themselves and are either unwilling or unable to provide security. [26] The rule 
that unsuccessful litigants must pay the costs of their opponents is to deter would-be 
plaintiffs from instituting proceedings vexatiously in circumstances where the 
prospects of success are poor. Oakbay persists in its intervention application despite 
having been informed that the prospects of Lurco succeeding in the contemplated 
proceedings are poor. The intervention application is, in my view, frivolous and 
vexatious and will cause an injustice to the practitioners if no security for cost order is 
not made. 8 [27] For the above reasons, Oakbay was ordered to provide security for 
practitioners costs. 
  

The Organisation undoing Tax Abuse and another v Dudu Myeni and others 
Case 15996/2017  



Company law- delinquent director in terms of s 162(5) of the Companies Act 71 of 
2008. Former South African Airways (SAA) chair Dudu Myeni has been banned from 
holding directorships for life and ordered to pay legal costs after a three-year battle 
to hold her responsible for financial mismanagement at the state-owned airline. 

Judge Tolmay handed down a 114 page judgment and so ordered, also referring the 
judgment to the NPA for consideration of possible criminal conduct. 

An associate of former president Jacob Zuma and the head of his charitable 
foundation, Myeni presided over a sharp deterioration of the unprofitable carrier’s 
finances until her departure in 2017. The company has yet to recover, and was 
placed in a local form of bankruptcy protection late last year. 

“She was a director gone rogue. She did not have the slightest consideration for her 
fiduciary duty to SAA,” Judge Ronel Tolmay said in a ruling by the High Court in 
Pretoria on Wednesday. “Her actions caused SAA and the country immense harm.” 

Myeni didn’t respond to a phone call and message seeking comment. 

SAA was at the heart of widespread claims of corruption at state-owned companies 
during Zuma’s tenure, a scourge commonly known as state capture. President Cyril 
Ramaphosa, who took office in 2018, has initiated several inquiries but prosecutions 
have rarely followed. 

‘Gross misconduct’ 

The case against Myeni was brought by the Organisation Undoing Tax Abuse 
(Outa), which campaigns against graft, and the SAA Pilots Association. The 
judgment and evidence will be handed to South Africa’s National Prosecuting 
Authority to be considered for any criminal activity, Outa said in a statement. 

“It is important to hold people like Ms Myeni to account, as opposed to seeing them 
get away with acts of gross misconduct, year after year,” said Outa chief legal officer 
Stephanie Fick. “Imagine what could have been done with the endless amounts of 
taxes lost in her tenure to alleviate poverty and advance democracy.” 

SAA’s future remains uncertain. Administrators have sent all staff on unpaid leave 
and all commercial passenger flights are grounded due to travel bans to contain the 
coronavirus. Public Enterprises Minister Pravin Gordhan is keen to use whatever is 
salvageable to create a new airline, but the business-rescue team says that’s only 
possible with new funding. 

Outa’s case against Myeni focused on two incidents from 2015: The collapse of a 
route-sharing agreement with Emirates Airline that would have earned SAA about 
$100 million a year, and the failure to conclude a plane-swap deal with manufacturer 
Airbus. 

 

Costs awarded on an attorney-and-client scale, including the costs of three counsel. 

 



Mfwethu Investments CC t.a Recharger Prepaid Meters v Citiq Meter Solutions 
(Pty) Ltd t/a Citiq Prepaid (13124/19) [2020] ZAWCHC 40 (19 May 2020) 

Company law-residence of a company - company resides (a) at its principal place of 
business in South Africa; (b) and also at its registered office. This means that if the 
principal place of business and the registered office of a company are in different 
places, the company resides in two places (and so, potentially, in the areas of two 
different provincial divisions). Residence in either form suffices for jurisdiction (493B-
495H). 

Application for liquidation- jurisdiction- matters entirely governed by the new Act 
(including business rescue proceedings), a company can have only one place of 
residence, namely its registered office. 

Jurisdiction- no jurisdiction merely because office in Cape Town causes it to be 
physically present within the court’s territory- court will only have jurisdiction if cause 
at issue in the present case could only be said to be one arising within this court’s 
territory  

Jurisdiction- no allegedly wrongful conduct was perpetrated, wholly or partly, in the 
area of this court’s jurisdiction- it was for Recharger to establish facts to show that 
Citiq’s Cape Town office, rather than its Midrand office, is its principal place of 
business in South Africa, and that this court thus has jurisdiction  

Jurisdiction- in a delictual claim the court will have authority over a defendant who is 
resident in its area, even though the delict was committed elsewhere.  

Jurisdiction-liquidation- matters entirely governed by the new Act (including business 
rescue proceedings), a company can have only one place of residence, namely its 
registered office. 

[2] The applicant, Mfwethu Investments CC t/a Recharger Prepaid Meters 
(‘Recharger’), seeks a final interdict against the respondent, Citiq Meters Solutions 
(Pty) Ltd t/a Citiq Prepaid (‘Citiq’). Recharger and Citiq are among various firms 
which compete in the wholesale and retail supply of prepaid electricity sub-meters 
(‘meters’). Each meter has a unique 11-digit number. Each supplier has its own 
supplier group code (‘SGC’). The meters it supplies, each with its own 11-digit 
number, are linked to that supplier’s SGC. 

[3] After a customer has bought a meter, the meter needs to be activated on the 
supplier’s platform. This a customer does by telephoning the supplier’s call centre. 
The supplier provides vendors (retail outlets which sell electricity tokens) with details 
of the meters activated on its platform. When the customer purchases a token in 
such circumstances, the meter number will match the SGC, and the resultant token 
number can be successfully punched into the meter. The supplier earns a service 
fee whenever a token is purchased. 

[4] Recharger alleges that Citiq has activated Recharger meters on Citiq’s platform 
(ie has linked such meters to Citiq’s SGC) and has supplied particulars of such 
meters to vendors. Although a consumer can buy a token in respect of such a meter, 
the token number cannot be successfully punched into the meter, because there is a 
mismatch between the meter’s number and the SGC. This, Recharger alleges, 
causes harm to the consumers, and is damaging to Recharger’s business, because 



the consumers complain that Recharger’s meters are defective when that is not the 
case. In some instances Recharger, in order to appease customers, has to buy fresh 
tokens for them or even arrange for the customers to be transferred to the Citiq 
platform by providing a key-change code. 

 [7] Recharger is a South African close corporation with its principal place of 
business in Durban. Citiq is a South African company. It has a places of business in 
Cape Town and another in Midrand, Gauteng. The Midrand office is its registered 
office in terms of s 23(3)(b) of the Companies Act 71 of 2008 (‘the 2008 Act’). 

[8] Recharger does not assert that Citiq’s allegedly wrongful conduct was 
perpetrated, wholly or partly, in the area of this court’s jurisdiction. This court will thus 
only have jurisdiction if Citiq’s presence within the court’s territory confers such 
jurisdiction. 

[9] For purposes of s 21(1) of the Superior Courts Act 10 of 2013 (formerly s 19(1)(a) 
of the Supreme Court Act 59 of 1959), the question whether a cause ‘arises’ within a 
court’s area of jurisdiction is determined by common law. The provision that the court 
has jurisdiction ‘over all persons residing or being in’ such area does not enlarge the 
jurisdiction endowed by the words ‘causes arising’. At common law, however, the 
residence (but not the mere physical presence) of a defendant or respondent within 
the court’s area of jurisdiction is, in most types of claims, a circumstance which 
enables one to say that the cause ‘arises’ within the court’s area of jurisdiction 
(Bisonboard Ltd v K Braun Woodworking Machinery (Pty) Ltd [1990] ZASCA 
86; 1991 (1) SA 482 (A) at 490 H-492I; Bid Industrial Holdings (Pty) Ltd v Strang & 
others [2007] ZASCA 144; 2008 (3) SA 355 (SCA) para 53). 

[10] It follows that, to the extent that Recharger’s argument is that the court has 
jurisdiction merely because Recharger’s office in Cape Town causes it to be 
physically present within the court’s territory, the argument is unsound and must be 
rejected. The court will only have jurisdiction – or to put it differently, the cause at 
issue in the present case could only be said to be one arising within this court’s 
territory – if Citiq resides in this court’s territory. 

[11] Recharger’s counsel made extensive reference to the recent judgment in Apleni 
v African Process Solutions (Pty) Ltd & another [2018] ZAWCHC 160. He 
emphasised passages in the judgment which referred to effectiveness. However, 
and as the cases cited by the learned judge in that matter show, effectiveness, while 
it may lie at the root of, or be the rationale for, the common law grounds of 
jurisdiction, is not itself an independent ground of jurisdiction (Gallo Africa Ltd & 
others v Sting Music (Pty) Ltd & others [2010] ZASCA 96; 2010 (6) SA 329 (SCA) 
para 10). The writ of a division of the High Court runs throughout South 
Africa (s 42(2) of the Superior Courts Act), so that in principle any division could 
give an effective judgment against an incola of South Africa who is a peregrinus in 
that division’s territory, yet it is clearly not the law that every division in South Africa 
has jurisdiction over any person who is resident somewhere in South Africa. 

[12] For the rest, Apleni is authority for the trite proposition that in a delictual claim 
the court will have authority over a defendant who is resident in its area, even though 
the delict was committed elsewhere. Since the delict in our case was not committed 
within this court’s area of jurisdiction, the question is whether Citiq is resident within 
this court’s territory. 

http://www.saflii.org/za/cases/ZASCA/1990/86.html
http://www.saflii.org/za/cases/ZASCA/1990/86.html
http://www.saflii.org/cgi-bin/LawCite?cit=1991%20%281%29%20SA%20482
http://www.saflii.org/za/cases/ZASCA/2007/144.html
http://www.saflii.org/cgi-bin/LawCite?cit=2008%20%283%29%20SA%20355
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2018%5d%20ZAWCHC%20160
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2010%5d%20ZASCA%2096
http://www.saflii.org/cgi-bin/LawCite?cit=2010%20%286%29%20SA%20329
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s42
http://www.saflii.org/za/legis/num_act/sca2013224/


Corporate residence in terms of the 2008 Act 

[18] In terms of the Companies Act 61 of 1973 (‘the 1973 Act’), there was no 
requirement that a company select, as its registered office, its principal place of 
business in South Africa, hence the possibility of dual corporate residence. Section 
23(3)(b) of the 2008 Act has effected a change, because now, if a company has 
more than one office in South Africa, it must register the address of its ‘principal 
office’. Although the new Act speaks of a ‘principal office” rather than a ‘principal 
place of business’, I do not think that there is a distinction between the two 
expressions. Both refer to the place where the company’s general administration is 
centred. 

[19] The implications of the new regime were considered by Binns-Ward J 
in Sibakhulu Construction (Pty) Ltd v Wedgewood Village Golf Country Estate (Pty) 
Ltd (Nedbank Ltd intervening) [2011] ZAWCHC 439; 2013 (1) SA 191 (WCC). The 
learned judge concluded that in the new regime a company can only be resident in 
one place in South Africa, namely at its registered office. For purposes of jurisdiction, 
a court cannot enquire into the question whether a company has erroneously 
registered, as its address, a place which is not its ‘principal office’. That is a matter to 
be taken up with the Companies and Intellectual Property Commission (‘CIPC’). 

[20] Sibakhulu Construction, although a decision of this court, was concerned with 
the question whether the division of the High Court sitting in Port Elizabeth had 
jurisdiction to determine a business rescue application which had been instituted in 
that court. This was relevant to the question whether liquidation proceedings pending 
before the High Court in Cape Town had been suspended in terms of s 131(6) of the 
2008 Act. In the course of his reasoning, Binns-Ward J said that his conclusion 
entailed that in respect of every company there would be only a single court in South 
Africa with jurisdiction in respect of winding-up and business rescue matters (para 
23). 

[21] The learned judge’s statement, insofar as it concerns jurisdiction in liquidation 
matters (as distinct from business rescue proceedings), appears to me to have 
been obiter, and subsequent decisions have cast doubt on its correctness in that 
respect. The reasoning in the later decisions has been based on item 9 of Schedule 
5 of the 2008 Act, which has preserved the provisions of the 1973 Act in liquidation 
proceedings, including the old Act’s conception of a ‘court’ and the provisions of s 12 
of the old Act relating to a ‘court’s’ jurisdiction. Section 12(1) of the old Act provided 
that a ‘court’ had jurisdiction under that Act if the company had its registered office or 
main place of business within its area of jurisdiction. (See, eg, Van der Merwe 
v Duraline (Pty) Ltd [2013] ZAWCHC 213; Wild & Marr (Pty) Ltd v Intratek [2019] 
ZAGPPHC 613 and decisions discussed therein.) The 2008 Act does not have an 
equivalent of s 12 of the 1973 Act. It appears that in Sibakhulu Construction Binns-
Ward J’s attention was not directed to the possible implications of item 9 of Schedule 
5. 

[22] It is unnecessary for me to decide whether the obiter  
dictum in Sibakhulu Construction concerning jurisdiction in liquidation proceedings is 
right. The ratio of the decision is that, at least in relation to matters entirely governed 
by the new Act (including business rescue proceedings), a company can have only 
one place of residence, namely its registered office.  Later decisions do not impugn 
Binns-Ward J’s reasoning in regard to matters wholly governed by the new Act, and 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2011%5d%20ZAWCHC%20439
http://www.saflii.org/cgi-bin/LawCite?cit=2013%20%281%29%20SA%20191
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2013%5d%20ZAWCHC%20213


it was followed in Navigator Property Investments (Pty) Ltd v Silver Lakes Crossing 
Shopping Centre (Pty) Ltd & others [2014] ZAWCHC 103; [2014] 3 All SA 
591 (WCC) para 19). 

[24] The office registered in terms of s 23(3)(b) is in law the company’s registered 
office’ as that expression is defined in s 1 of the Act. When the Act lays down certain 
requirements with reference to the ‘registered office’, most importantly the location or 
accessibility of its company records (s 25) and accounting records (s 28(2)), it is 
referring to the address as actually registered. The company could not ward off a 
complaint of non-compliance with these sections by proving that its registered office 
is not in fact its principal office and that the records are available at its principal 
office. 

[25] If, as I consider to be the case, the lawmaker intended to do away with dual 
corporate residence, it seems to me that there are only two possibilities: either 
(a) the registered address is dispositive of the company’s place of residence or 
(b) the registered address can always be called into question, in which case the 
office which is in fact the company’s principal office is dispositive, even though it is 
not the registered office. If the latter were the true position, a company could not be 
said to be resident at its registered office as well as at its actual principal office, 
because the registration is ex hypothesi wrong and not reflective of the true position. 

[26] In my view, third parties are better served by treating the registered office as 
dispositive. In order to know in which court to sue, third parties need only consult the 
information registered with the CIPC. If they could not place complete reliance on the 
registration, the company might notionally object to jurisdiction on the basis that its 
principal office is in fact in the territory of some other court. Third parties cannot be 
expected to know, and may have no means of finding out, where the general 
administration of a company is centred. 

[27] However, and even if I were to assume that Sibakhulu Construction is wrong, 
and that a company may for purposes of jurisdiction be regarded as resident at its 
principal place of business in South Africa, even though that is not its registered 
office, it was for Recharger to establish facts to show that Citiq’s Cape Town office, 
rather than its Midrand office, is its principal place of business in South Africa, and 
that this court thus has jurisdiction (Mayne v Main 2001 (2) SA 1239 (SCA) para 1). 

[28] The applicant in its founding papers alleged that the Cape Town office was 
Citiq’s principal place of business, and this allegation Citiq denied in its answering 
papers. Neither side proffered evidence about where the general administration of 
the company was centred. To say that a particular office is a company’s principal 
place of business is a mere conclusion. The deponents for the parties may not even 
have had the correct legal test in mind, since they may have been judging the 
question of principality with reference to number of employees based at the office or 
the physically size of the office or the scale of operations (as distinct from 
administration) conducted at the office. 

 [32] Accordingly, in the absence of evidence about the activities carried on at the 
two offices, the prima facie position established by the registration has not been 
displaced 
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[34] Given my finding that this court lacks jurisdiction, it is undesirable that I express 
any opinion on the merits of the case, as they may need to be decided by another 
division of the High Court. 

[35] I make the following order: 

The application is dismissed with costs. 

  

AR v HR (3565/2018) [2020] ZAECPEHC 10 (19 May 2020) 

Applications –sequestration -return date –brought by ex wife on grounds of non 
payment of maintenance- order made final 

 This is an application for the final sequestration of the estate of the respondent by 
the applicant who is his ex-wife.  The provisional application was granted by Mullins 
AJ in his judgment dated 22 October 2019.  The provisional application was opposed 
as is the final application before me.  The grounds of opposition have not changed 
apart from the fact that the respondent insisted that the money in the Trust account 
should be accounted for, utilised to set off his maintenance debt and that he shall lay 
criminal charges for the misappropriation of those funds. 

 [2]        The parties were married to each other and were blessed with two children 
who were aged three and five at the time of divorce which was granted on 18 May 
2010.  Incorporated in the decree of divorce was a settlement agreement the 
relevant terms of which were that the respondent agreed to contribute towards the 
maintenance of the children in the amount of R3000.00 per month per child.  The 
applicant avers that the respondent did not comply with the order.  At the time of the 
inception of the application, the respondent was in arrears in the amount of 
R360 000.00.  Judgment was obtained in the aforementioned amount.  Before a writ 
of execution (writ) was executed, attempts were made to trace the whereabouts of 
the respondent to no avail.  The writ could not be executed because the respondent 
could not be found by the Sheriff.  Substituted service had to be resorted to in order 
to serve the papers. 

[3]        The respondent opposes the application on the basis that he could not fulfil 
his maintenance obligations because he has been unemployed since October 2012 
and has no source of income.  The defence raised by the respondent has been 
succinctly dealt with by Mullins AJ as follows: 

“5         The respondent makes an attempt to raise defences to the 
application.  He alleges that during 2014 the applicant received R250, 000.00 
from a trust, of which trust the children are the beneficiaries, and therefore this 
amount should be set off against his maintenance of obligation.  He also 
claims that during 2010 the applicant misappropriated R3, 500,000.00 from 
his former company, Renken Game (Pty) Ltd.  This should also be taken into 
account.  Finally, he submits that he has applied for a discharge of the 
maintenance obligation in the Maintenance Court”. 

 [15]      The respondent, as aforesaid, does not dispute his indebtedness to the 
applicant.  By his own admission, for reasons dealt with above, he could not and is 
unable to fulfil his obligation of paying maintenance for his children.  The respondent 
in his answering affidavit makes startling admissions in regard to the sale of all his 



property.  The respondent states that he was unemployed as from October 2012 and 
could not pay maintenance. 

 He states as follows: 

“I admit I sold my belongings, but the monies were paid into the H[…] R[…] 
Familie Trust.   The applicant has been accessing the monies over the years, 
unlawfully for whatever reason. . . . Approximately 5 years after our divorce, I 
sold all my assets and put the monies in the H[…] R[…] Familie Trust”.    

[18]      Based on the uncontroverted evidence of the respondent, he knew two years 
after the divorce that he owed money for maintenance as he could not afford to pay 
as he was unemployed.  It is needless to mention that at that stage he had realisable 
assets he could have disposed to meet this obligation.  He continued not to pay the 
maintenance for five years after the divorce.  Well knowing that he had a debt, he 
decided to sell all his assets and did not settle the maintenance debt.  Certainly the 
disposition of all the assets prejudiced his children to whom he had an obligation to 
maintain from his assets.  The action of disposing all his assets fell afoul of 
contravening section 8(c) of the Act.  I shall not be drawn, for purposes of this 
application, to the issue involving the Trust.  The mismanagement of the Trust funds 
is not relevant in these proceedings.  There are other remedies available to deal with 
the issue of the Trust.  I am satisfied that the applicant has on a balance of 
probabilities established the requirements for a final order of sequestration. 

[19]      As a result the following order is made. 

            The rule nisi is confirmed with costs.    
 

 

Vleissentraal Bloemfontein (Pty) Ltd and Others v Madikor Sestien (Pty) Ltd; 
Vencor Holdings (Pty) Ltd v Le Roux N.O and Others (3039/2018; 1699/2019) 
[2020] ZALMPPHC 17 (6 May 2020) 

Business rescue- application for business rescue where application for liquidation is 
pending- to place Madikor Sestien (Pty) Ltd (in provisional liquidation) in Business 
Rescue in terms of section 131 of Act 71 of 2008) 

This judgment addresses two related applications. The first application under Case 
No. 3039/2018 is by Vleissentraal Bloemfontein (Pty) Ltd and Vleissentraal Bosveld 
(Pty) Ltd to wind-up Madikor Sestien (Pty) Ltd which application is now at the stage 
of the return day of a provisional winding up order issued on 3 December 2018. The 
second application under Case No. 1699/2019 is by the trustees· of the Kremetart 
Trust, the sole shareholder in Madikor Sestien (Pty) Ltd, for an order to begin 
business rescue proceedings of Madikor Sestien (Pty) Ltd pursuant to section 
131(1) of the Companies Act 71 of 2008. The two Vleissentraal creditors and Veneer 
Holdings (Pty) Ltd (the Intervening Creditor) oppose the application for an order to 
begin business rescue proceedings. 

There is therefore, essentially, both an opposed application for winding-up (Case no. 
3039/2018) ("the liquidation application") as well as an application for business 
rescue (Case No. 1699/2019) ("the business rescue application") before this Court, 
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and both applications are opposed. Vleissentraal Bloemfontein (Pty) Ltd and 
Vleissentraal Bosveld (Pty) Ltd are, for the sake of convenience, and unless 
expressly indicated otherwise, referred to as the "Vleissentraal creditors". 

 

Whether there are prospects of Madikor Company being rescued 

[29]       The purpose of a business rescue is that set out in section 128(1)(b) of 
the Companies Act 71 of 2008 and it is these statutory objectives which is the 
aim of the order.  

[32]       The intrusion within the context of business rescue proceedings is done for 
reasons of policy and within tightly set parameters. Business rescue 
proceedings are geared at providing a window of opportunity to restore an 
ailing company to financial health and funsctionality.  

[34]       The granting of the business rescue application in the circumstances will 
amount to this Court sanctioning an informal liquidation which can only benefit 
the directors of Madikor and / or its shareholders. I am of the view that the 
business rescue application must be branded as abuse and refused. This 
then leaves the way open to consider the fate of the provisional winding-up 
order. 

 Should the Provisional Winding-up Order be confirmed or discharged? 

[35]       In the winding-up of a company unable to pay its debts (like in the present 
case) the provisions of the law relating to insolvency shall, in so far as they 
are applicable, be applied mutatis mutandis in respect of any matter not 
specifically provided for in the old Companies Act 61 of 1973. The provisions 
of sections 344, 345, 346 and 347 of the old Act are applicable in the present 
case. 

 [40]      In casu, it is clear that Madikor does not have liquid assets or readily 
realisable assets available to meet its liabilities, hence it proposes to sell the 
available assets in order to pay its debts. The value of the said assets has not 
even been fairly determined to ensure that the company is in a position to pay 
its debtors. 

 Madikor Sestien (Pty) Ltd is placed under final winding-up in the hands of the 
Master at the instance of Vleissentraal Bloemfontein (Pty) Ltd and 
Vleissentraal Bosveld (Pty) Ltd. 

National Union of Metalworkers of SA and others v VR Laser Services (Pty) Ltd 
and others [2020] 2 All SA 536 (GJ)  

Business rescue – Ranking of claims – Section 134 of the Companies Act 71 of 
2008 deals with a creditor’s security which was obtained prior to the commencement 
of the business rescue proceedings, providing for the protection of the security and 
specifying the manner in which the encumbered asset is to be disposed of by business 
rescue practitioners – Remuneration due to employees post commencement of 
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business rescue proceedings does not place them in preference to pre-business 
rescue proceedings secured creditors. 

The first respondent (“VR Laser”) was unable to continue operating after its banking 
services were all withdrawn. Its directors consequently resolved to place the company 
in business rescue. The second and third respondents were jointly appointed as the 
business rescue practitioners (“BRP’s”). They took control of the assets, liabilities and 
business operations of VR Laser. 

From the date of the loss of the last of the company’s banking services, its 
employees were deprived of their wages and salaries. After two months, on 28 May 
2018, the BRPs decided that the most prudent course of action would be to temporarily 
place all employees of VR Laser on discretionary leave “with full recognition of their 
entitlement to earn remuneration during the period of discretionary leave being 
granted”. 

At a meeting of creditors, the first applicant (“NUMSA”), which was a trade union 
representing many of the employees, including all of the third to further applicants, 
proposed that the employees be retrenched in terms of the Labour Relations Act 66 
of 1995 so that the employees could at the very least apply for unemployment benefits 
to the Unemployment Insurance Fund (“UIF”). 

The BRPs encouraged the stakeholders to vote in favour of the “commencement of 
a controlled ‘liquidation/winding down’ procedure” under their control, acting in their 
capacity as the BRPs. Crucially, the proposal was not a solution to salvage the 
company. It was a proposal to liquidate the company – albeit in a “controlled” manner 
under their command. It was clear on any interpretation that as at 12 June 2018, the 
BRPs had come to the conclusion that it was no longer possible to rescue VR Laser. 
The focus then was on whether VR Laser should be liquidated in a “controlled” manner 
under their command or through a court order. The employees were aggrieved at the 
conduct of the BRPs as they were required to endure a situation of having worked for 
several months without receiving a cent in remuneration since March 2018 - purely a 
result of the BRPs’ conduct and decisions. 

In the present application, the employees sought a declarator to the effect that 
certain claims (the “PCF claims”) of the former employees of the company ranked 
ahead of the secured claim of the fourth respondent (the “Bank”); and the sum of 
approximately R32m held by the BRPs representing the proceeds of the sale of the 
encumbered assets should be used to settle the former employees’ claims. A further 
order was sought directing the BRPs to pay the employees’ PCF claims from the 
proceeds of the sale of the encumbered assets before settling the claim of the Bank. 

Held – Business rescue places a financially distressed company temporarily in 
intensive care with the sole objective of trying to rescue it, or put it on a footing where 
there is a reasonable prospect that it would be rescued. Sec tion 134 of the Companies 
Act 71 of 2008 deals with a creditor’s security which was obtained prior to the 
commencement of the business rescue proceedings. It provides for the protection of 
the security and specifies the manner in which the encumbered asset is to be disposed 
of by the BRPs. In terms of section 135(1) read with section 135(3)(a) the 
remuneration due to employees post the commencement of the business rescue 
proceedings receive preference over some PCF creditors and over the pre-rescue 
unsecured creditors, but it does not place them in preference to those pre-business 



rescue proceedings secured creditors. Thus, the applicants’ contention that their PCF 
claims reigned superior to that of the Bank was incorrect. 

The application was dismissed. 

 
STANDARD BANK OF SOUTH AFRICA LTD v BLOEMFONTEIN CELTIC 
FOOTBALL CLUB (PTY) LTD 2020 (3) SA 298 (FB) 

Contract — Legality — Contracts contrary to public policy — Clause in settlement 
agreement between bank and company providing that if company failed and defaulted, 
bank would reinstate application for company's liquidation on unopposed motion roll 
— Clause contrary to public policy and illegal. 

Financial institution — Financial services providers — Accountable institution — 
Duties of when engaging with prospective client — Failure by institution to obtain 
necessary information about prospective client as intended in s 21A of FICA — Factor 
in refusing application by institution for winding-up of client — Companies Act 61 of 
1973, s 347(1); Financial Intelligence Centre Act 38 of 2001, s 21A. 

Company — Winding-up — Application — Discretion of court — Mortgagee bank 
seeking winding-up of mortgagor instead of selling property under power of attorney 
— Factor in refusing application for winding-up — Companies Act 61 of 1973, s 347(1). 

 
In 2015 the applicant bank entered into six home-loan agreements with the 
respondent company. Mortgage bonds in favour of the applicant were registered 
over all six properties. At this point the respondent had no assets, no bank account, 
no income tax registration number and no financial statements. The respondent 
defaulted and on 2 August 2018 the applicant instituted liquidation proceedings. The 
respondent filed a notice of intention to oppose. Shortly thereafter the parties entered 
into a settlement agreement under which they agreed that if the respondent failed to 
make certain payments, the applicant could re-enrol the liquidation application on an 
unopposed basis (clause 2.2). The respondent also signed a power of attorney 
which granted the applicant the right to sell the properties. Under the settlement 
agreement the applicant was entitled, in the event of default by the respondent, to 
either sell the properties or proceed with liquidation under clause 2.2. 
The respondent defaulted and here the applicant proceeded with a liquidation 
application under clause 2.2, ie in terms of its original notice of motion. The 
respondent contended that the applicant was barred from doing so because clause 
2.2 was contrary to public policy and void. The applicant contended that the 
respondent had an opportunity to oppose the application, and indeed did so, with the 
result that it suffered no prejudice as a result of the operation of clause 2.2. 
Held 
Clause 2.2 fell squarely into the category of offensive and unconscionable 
agreements, while also having the tendency to deprive the respondent of its 
constitutional right of access to the courts (see [25]). It made no difference that the 
respondent was a company, not a person: both sequestration and liquidation 
involved a change of status (see [26]). It also made no difference that the respondent 
had filed an answering affidavit: the offending agreement or clause remained illegal 
and could not be transformed by expedience or pragmatism (see [28]). Since clause 
2.2 was contrary to public policy and void, the applicant could not fall back on the 
original notice of motion to seek the respondent's liquidation (see [29]). 



But even had clause 2.2 been legal, the court would nevertheless exercise its 
discretion under s 347(1) of the Companies Act 61 of 1973 by refusing to wind up the 
respondent on the ground that the applicant could recover its money by selling the 
mortgaged properties under its power of attorney and not at a forced sale in 
liquidation (see [39] – [41]). 
The applicant's conduct in lending money to the respondent, an entity of which it 
knew nothing, was, moreover, in violation of s 21A of the Financial Intelligence 
Centre Act (FICA) (see [37]). As an accountable institution under sch 1 to FICA, it 
should have obtained all necessary information about the respondent, which 
manifestly it failed to do (see [38]). 
For these reasons the application fell to be dismissed with costs. 

 
End-for now 


