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others [2020] JOL 47699 (GP) 

Company law – Debarment of representative and key individual of financial service 
provider under Financial Advisory and Intermediary Services Act 37 of 2002 – 
Fairness of decision to debar – Misconduct established at prior disciplinary hearing 
not to be regarded as separate to debarment proceedings, and consideration of such 
factor not unfair. Associated Portfolio Solutions (Pty) Ltd and another v Basson and 
others [2020] 3 All SA 305 (SCA) 
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Company law- director – Declaration as delinquent director – Section 162(5) of the 
Companies Act 71 of 2008 – A court must make an order declaring a person a 
delinquent director if while a director, he grossly abused the position; Organisation 
Undoing Tax Abuse and another v Myeni and others [2020] 3 All SA 578 (GP) 
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Others (22058/2019) [2020] ZAWCHC 74 (7 August 2020) 

Intervening parties- attempted intervention was contrived and strategically timed to 
delay the finalisation of the winding-up application yet again. ABSA Bank Limited v 
Crossmoor Transport (Pty) Ltd (SALA Limited t/a Satloblokas as Intervening Party) 
[2020] JOL 47981 (KZP)  
 
Liquidators-application for removal- objective, honest and bona fide liquidator, at 
arms-length, not removed- knee jerk reaction by them to avoid attendance and their 
participation in the inquiry currently embarked upon by the appointed liquidators. 
James and another v Van Der Westhuizen N.O and others [2020] JOL 47699 (GP) 

Sequestration — Rescission — Application for rescission not automatically 
suspending operation and execution of final sequestration order, which remains in 
place — Affected party may approach court under rule 45A of Uniform Rules to 
suspend execution of final winding-up order pending finalisation of application for 
rescission. HLUMISA TECHNOLOGIES AND ANOTHER v NEDBANK LTD AND 
OTHERS 2020 (4) SA 553 (ECG) 
 
Sequestration application-affidavit not properly commissioned-founding affidavit-
commissioner of oaths signed but did not delete “he/she”-application dismissed 
Oosthuizen v Steyn [2020] JOL 47774 (GP)  

Sequestration application-benefit to creditors-professional developers of multimillion 
Rand developments suddenly become virtually destitute- Examination of this position 
or the taking control thereof by a trustee, might yield some prospect of recovery Tuhf 
Limited v Swanepoel; Tuhf Limited v Kriek (74895/2019; 74896/2019) [2020] 
ZAGPPHC 391 (20 August 2020) 

Winding up application- Covid-19 pandemic and the national lockdown which 
commenced in March 2020 only exacerbated the situation-the directors of the 
respondent voluntarily assumed the risk of operating their commercial enterprises 
with funds acquired through wide-spread access to credit-respondent must bear the 
consequences and not shift blame on its creditors. ABSA Bank Limited v Crossmoor 
Transport (Pty) Ltd (SALA Limited t/a Satloblokas as Intervening Party) [2020] JOL 
47981 (KZP)  
 
Winding up application-deadlock between members/shareholders-interest of justice-
order granted McCullam v Velocity Cable Company (Pty) Ltd and another [2020] JOL 
47785 (GJ)  

Winding up application-former director who was sequestrated cannot oppose-cannot 
be a director-final order granted Dinath N.O and others v Mukhawana & Mukhawana 
Supply & Logistics (Pty) Ltd [2019] JOL 47698 (GP) 
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Winding-up — Rescission — Application for rescission not automatically suspending 
operation and execution of final winding-up, which remains in place — Affected party 
may approach court under rule 45A of Uniform Rules to suspend execution of final 
winding-up pending finalisation of application for rescission. HLUMISA 
TECHNOLOGIES AND ANOTHER v NEDBANK LTD AND OTHERS 2020 (4) SA 
553 (ECG) 
 
Winding up application- alter ego doctrine-Insolvent estate Louw used company’s  
banking account for money laundering purposes in relation to his personal 
defalcations or fraudulent tax schemes was in a sense a fraud on the company in the 
broad meaning of the word. Cannot be laid at door of company- Bester NO and 
Others v Quintado 120 (Pty) Ltd (15274/2019) [2020] ZAWCHC 80 (18 August 2020) 

Winding up application- indebtedness to the applicant is disputed on bona fide and 
reasonable grounds.-application dismissed Mofomo Construction CC v All Star 
Industries CC (2930/2019) [2020] ZAFSHC 132 (20 August 2020) 

Winding up application-reliance on nulla bona return-but return faulty-application 
dismissed. Nedbank Limited v Afro Rennaisence Investments (Pty) Ltd [2020] JOL 
47806 (GP) 

CASES 

Mofomo Construction CC v All Star Industries CC (2930/2019) [2020] ZAFSHC 
132 (20 August 2020) 

Winding up application- indebtedness to the applicant is disputed on bona fide and 
reasonable grounds.-application dismissed 

 This is an extended return date of the rule nisi issued on 14 May 2020 calling upon 
the respondent or all interested parties to file an affidavit on/or before 15 May 2020 
at 12h00 why a final order of liquidation should not be granted against the 
respondent company. On 26 March 2020, a provisional liquidation order was granted 
against the respondent. 

 The application is not brought for the full outstanding amount that includes standing 
time due by the respondent to the applicant, but only for the work that has already 
been done based on three invoices dated 14 March 2019 in the amount of R 472 
524.25, 26 March 2019 in the amount of R 325 853.72 and 29 April 2019 in the 
amount of R 951 505.44. [5] The respondent did not dispute its indebtedness to the 
applicant in the amount of R 677 359.16 but disputed the difference due to the 
applicant on bona fide grounds. The respondent admitted that the applicant 
demanded payment of the undisputed amount and that the respondent was 
temporarily not in the position to satisfy the applicant’s claim. 

[6] The respondent denied that it was factually insolvent and that on a reading of its 
balance sheet, it was evident that its assets exceeded its liabilities. It would therefore 
not be just and equitable that it be liquidated and/or that it is unable to pay its debts 
in the immediate forcible future. 

[20] A court may order a solvent company to be wound up if it is otherwise just and 
equitable for the company to be wound up. Section 344(h) of the Companies Act 61 
of 1973 contains a similar provision that a court may wind up a company if it appears 
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to it that it is just and equitable to do so. Section 345 (1) (c) of the same Act provides 
that a company is deemed unable to pay its debts if it is proved to the satisfaction of 
the court that the company is unable to do so. In this regard the court shall also take 
into account the contingent and prospective liabilities of the company. A concern 
which is not in financial difficulties ought to be able to pay its way from current 
revenue or readily available resources. A company unable to meet its day to day 
liabilities in the ordinary course of its business is in a state of commercial insolvency. 
The fact that a company in such a state is solvent in the sense that the value of its 
assets exceeds its liabilities is a factor to be taken into account in the exercise of the 
court’s discretion whether or not to wind up. The court has a discretion (albeit limited) 
to refuse a winding up order in these circumstances. 

 [24] The only issue for determination is whether the respondent did satisfy the test 
whether it has shown on a balance of probability that its indebtedness to the 
applicant is clearly disputed on bona fide and reasonable grounds. 

  [25] It is common cause that the parties contracted on the basis as set out in the 
contractual framework which regulated the rights and obligations between the 
Municipality, the respondent and the applicant. The contractual framework regulated, 
amongst others, the certification of works. Counsel for the respondent contended 
that there was a real difference between the quantities used by the Municipality’s 
engineer, contained in the applicant’s invoices and those upon which the respondent 
relied. Counsel pointed out that Mr Bakkes, in his affidavit, stated the quantities on 
which the respondent relied, were the results of geo-technical tests which were not 
designed to determine actual quantities used but only provided calculations in 
respect of the end product. 

 [29] It is trite that a creditor is entitled ex debito justiciae to execute its unpaid claim 
against a company by means of winding up proceedings and that a court is vested 
with a discretionary power to withhold a winding-up order which it will be disposed to 
exercise if it is satisfied that resort to liquidation proceedings in the given 
circumstances amounted to an abuse of process. Having considered the 
circumstances of this case, I am not persuaded that the applicant is entitled to the 
final relief sought. At the same time, the burden on the respondent, as indicated 
above, is not to show that it is not indebted to the applicant, but merely show that the 
indebtedness is disputed on bona fide and reasonable grounds. I am satisfied and 
find that the respondent has succeeded to show on a balance of probability that its 
indebtedness to the applicant is disputed on bona fide and reasonable grounds. 
Consequently, a winding-up order should be refused and the costs of the application 
should follow the event. 

[30] I therefore make the following order: The provisional liquidation order is 
discharged and the application is dismissed with costs.   

Marib Holdings (Pty) Ltd v Parring NO and Others (22058/2019) [2020] 
ZAWCHC 74 (7 August 2020) 

Company law- section 165 (3) of the Companies Act, 71 of 2008 (“the Act”) demand-
application to set aside the demand-held no basis demand is frivolous, vexatious, or 
without merit-application dismissed 

Marib Holdings (Pty) Ltd (“the applicant”) operates as an investment holding 
company and has applied in terms of section 165 (3) of the Companies Act, 71 of 
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2008 (“the Act”) to set aside the demand served on it by Patrick Albert  Parring N.O. 
(“the first respondent”), Andre Pepler N.O. (“the second respondent”), Elizabeth 
Catharina Parring N.O. (“the third respondent”), Robert Glen Parring N.O. (“the 
fourth respondent”), and Marlon Clinton Parring N.O. (“the fifth respondent”), who are 
all cited in their capacity as trustees for the time being of The Parring Family Trust 
(“the Trust”). For the purposes of this judgement, depending on the context, the first 
respondent is referred to as “Parring” and the respondents are collectively referred to 
as the “Trust” or the “respondents”. 

[2] This application is brought pursuant to a demand served by the Trust in terms of 
section 165 (2) of the Act on the applicant on 18 November 2019 (“the demand”). 
The relevant portion of the demand reads as follows: 

“We have instructions to demand, as we hereby do, that the (applicant) 
commence legal proceedings against its directors, viz Blum Khan, Brian Figaji 
and Lionel Louw, to recover all directors remuneration paid to them to date, 
which remuneration was paid contrary to the provisions of s66 (9) of the Act, 
in order to protect the legal interests of the (applicant).” 

[3] The applicant has considered the demand, and its board of directors – who also 
constitute the majority of its shareholders – resolved to bring this application on the 
grounds that the demand is frivolous, vexatious, and without merit. 

[4] The respondents have opposed the application and have persisted with their 
assertion that the payments made to the directors were ultra vires the powers of the 
applicant. 

 [26] Section 165 of the Act revokes the common-law derivative action of a person 
other than the company to bring legal proceedings on behalf of the company and 
replaces the common law with the statutory provisions contained in section 165. 

[27] Section 165(2) of the Act provides that a range of persons and entities, including 
a shareholder, may serve a demand upon a company to commence or continue legal 
proceedings, or take related steps, to protect the legal interests of the company. In 
terms of section 165(3) of the Act, a company that is served with a demand may 
apply within 15 business days to a court to set aside the demand only on the 
grounds that it is frivolous, vexatious, or without merit. 

 [33] Whilst section 65 of the Act does not expressly prescribe the requirements the 
demand must meet, the person making the demand must make out the basis of a 
cognisable claim. What is apparent from the wording of section 165(3) of the Act is 
that the company bears the onus to show on a balance of probabilities that the 
demand is completely lacking in merit, contemplating an action that cannot succeed. 
To this extent, the court’s function is a limited one and it is certainly not called upon 
to adjudicate the merits of the demand but merely to ascertain whether there is a 
serious issue that merits investigation. 

[34] In this matter, it is common cause that the current directors received payments 
in the form of directors’ fees and that no special resolution was passed to sanction 
these payments. The main area of dispute between the parties is the source of these 
payments and how these payments ought to be characterised. According to the 
applicant, these payments were for services rendered by its directors to entities other 
than the applicant and the applicant was merely a conduit for the payments to be 
made to the directors concerned. As such, the payment made to the directors ought 
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not to be characterised as revenue accruing to the applicant. On the other hand, the 
respondent has averred that the payments to the directors were in fact management 
fees which the applicant earned from the services performed by the directors to the 
Entilini entities and that the revenue earned ought to be retained by the applicant 
either as earnings and/or disbursed as dividends. 

[35] On the evidence available, and having considered the arguments of counsel, I 
am of the view that the applicant has not proved on a balance of probabilities that the 
demand is frivolous, vexatious, or without merit. I say so for the following reasons: 

[35.1] Even if Parring’s motive was improper and he had an axe to grind with 
the applicant due to the litigation instituted by the applicant against him, it 
cannot be legitimately concluded that the demand per se is vexatious, 
frivolous, or improper. As Ndlovu J remarked in Mouritzen v Greystone 
Enterprises (Pty) Ltd and another[21], “there is no requirement in law that 
the directors of a company need to be friends or even to be (on) talking 
terms.” In any event, all the complaints levelled against Parring are directed 
against him in his personal capacity and not in his representative capacity as 
a trustee of the Trust. Indeed, the Trust is not a party to the litigation initiated 
by the applicant against Parring. In the applicant’s founding affidavit, the Trust 
appears to have been tagged on as an incidental adjunct to Parring without 
any explanation. 

[35.2] The directors of the applicant appeared to have been alive to the fact 
that the fees they were being paid fell to be classified as remuneration paid to 
them by the applicant. This certainly was the position of the applicant in its 
founding affidavit. The issue of directors’ fees was also the subject of a vote at 
a shareholders meeting held in July 2017 where the Trust voted against the 
resolution. Again, in November 2017, the issue of directors’ fees was placed 
on the agenda and was discussed at length at the shareholders meeting. 
Although there is some dispute between the parties on exactly what transpired 
at the November 2017 meeting, it is not disputed that the issue of directors’ 
fees was discussed within the context of non-compliance with section 66(8) of 
the Act. Indeed, repeated reference was made during this meeting to the Act 
and the need for a resolution to regularise the payment of directors’ fees. If 
the fees paid to the directors did not fall under the definition of “directors’ 
remuneration” for the purposes of section 66 of the Act, why was it considered 
necessary to regularise the payment of these fees? 

 [37] In light of the foregoing, it certainly appears to me that the respondents have a 
cognisable claim; there is a serious question to be answered and it cannot be said 
that the demand is without substance or is meritless. Remuneration paid to directors 
without the requisite special resolution would be ultra vires the powers of the 
applicant. The fact that payments may have been made unlawfully is, in my view, 
within the ambit of what may be considered to be a “legal interest” of the applicant. 
After all, the applicant has a duty to observe high standards of corporate governance 
and complying with the Act is one of the interests the applicant would be obliged to 
protect. Indeed, the directors of the applicant have a fiduciary duty to ensure that the 
applicant complies with its statutory obligations. 

[38] In the circumstances, I am of the view that the applicant has failed to discharge 
the onus of proving that the demand is frivolous, vexatious, or without merit. 

http://www.saflii.org/za/cases/ZAWCHC/2020/74.html#_ftn21
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The application to strike out is dismissed, with each party to bear their own 
costs. The application to set aside the demand served on the applicant on 18 
November 2019 in terms of section 165(2) of the Companies Act 71 of 2008, 
is dismissed and the applicant is directed to pay the costs of the application. 

 

Bester NO and Others v Quintado 120 (Pty) Ltd (15274/2019) [2020] ZAWCHC 
80 (18 August 2020) 

Winding up application- alter ego doctrine-Insolvent estate Louw used company’s  
banking account for money laundering purposes in relation to his personal 
defalcations or fraudulent tax schemes was in a sense a fraud on the company in the 
broad meaning of the word. Cannot be laid at door of company-   

On 24 February 2020 an order was made placing the respondent company under 
provisional liquidation.  On the extended return day of the accompanying rule nisi the 
applicants have applied for a final winding up order.  The respondent opposed the 
application, as indeed it also had the application for the provisional order. 

[2] The applicants are the joint trustees of the insolvent estate of Petrus Serdyn 
Louw (‘Louw’) and Martha Maria Sophia Louw.  Louw was at all material times prior 
to his sequestration one of the two directors of the respondent company.  The other 
director was his brother-in-law, one Markram Jan Kellerman (Kellerman).  

[3] Louw, who is a chartered accountant, was the ‘executive director’ in the sense 
that it was he who operated the bank account, kept the company’s books and carried 
on the farming operations that were conducted on a property near Porterville that is 
the company’s principal asset.  The accounting firm of which he was a founding 
member and senior director, Louw & Cronje Inc., was also engaged to undertake the 
supposedly ‘independent review’ of the company’s annual financial statements 
required in terms of Companies Act 71 of 2008 read with the company’s 
memorandum of incorporation.  Having regard to Louw’s association with the 
accounting firm, I would have thought that the inappropriateness of Louw & Cronje’s 
engagement was manifest.  Kellerman, who is also a chartered accountant, and the 
co-founder and chief executive officer of an investment company, Gryphon Asset 
Management Ltd, reportedly acted as a non-executive director.  The shareholders in 
the company at all material times were the HNP Trust, representing Louw’s family 
interests, and the Markram de Jager Trust, apparently representing Kellerman’s 
interests.  Each trust held 50% of the shares in the respondent company. 

 [9] Louw’s ability to disguise the flow of funds through the company’s accounts 
appears to have been assisted by a peculiar arrangement entered into with the 
company in terms of which he was permitted to conduct a farming operation for his 
own account on the company’s property using the facility of the company’s corporate 
personality and tax status.  There was no evidence that the terms of the 
arrangement were ever reduced to writing.  The arrangement would appear to reflect 
a verbal understanding between the company’s directors.  The manner in which the 
company’s farming operation was treated as being for Louw’s own account was that 
the profit or loss of the farming operation was reflected as a credit or debit, as the 
case might be, to his loan account in the company.  The explanation given for this 
arrangement was that Kellerman did not wish the value of his indirectly held interest 
in the company to be exposed to the risks of the farming business, having invested 
in the company on the basis that it would only be a property holding enterprise.  The 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s165
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
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applicants contend that the manner in which Louw was permitted to run a business 
for his own account through the company constituted an irregular use of the 
company’s juristic personality and entailed a contravention of the Companies Act, 
2008.  This is indeed one of the bases upon which they contend, with some 
justification in my view, that it would be just and equitable for the company to be 
wound up. 

 [15] The applicants predicated their claim that the Louws’ insolvent estate enjoys a 
creditor’s claim against the respondent company on any one of three bases, each of 
them put up in the alternative to the others. 

[16] The first basis asserted a claim by Louw’s insolvent estate in the sum of 
R31 141 000,90, identified as the total amount transferred from Louw’s banking 
accounts into that of the respondent company between January 2015 and his 
sequestration in November 2018.  In the alternative, but essentially on the same 
predicate, it was alleged that the respondent’s indebtedness to the insolvent estate 
was in the sum of R13 686 794,48, being the difference between the aforesaid 
amount of R31 141 000,90 and the amount of R17 454 206,42 paid from the 
company into Louw’s bank accounts during the same period.  

 [19] The second, and further alternative, basis of the applicants’ case asserts a 
claim by the insolvent estate against the respondent company of just over R9 million, 
being the amount reflected in the company’s general ledger as owing by the 
company to Louw on loan account.   

[21] The third basis asserted in the alternative in support of the applicants’ standing 
involved a claim in the amount of R606 047 being the sum reflected in the 
company’s financial statements for the year ended 28 February 2019 as owing to 
Louw in respect of a ‘directors loan’. 

[22] What strikes one immediately about these permutations of the applicants’ claim 
is that the first of them of them is based on nothing but a represented flow of funds 
with no meaningful indication of the basis therefor, the second is predicated on sets 
of accounts that cannot be relied upon as a true reflection of reality, and the third is 
premised on a reconstruction of the respondent’s accounts by a firm of accountants 
acting on Kellerman’s instructions given on the basis of an uncompleted 
investigation.  They are mutually inconsistent.  This begs the question what 
confidence can there be had in the probative character of any of them. 

[23] The applicants also contend, although this was not discernibly their case in the 
founding papers, that the respondent was complicit in the fraudulent disposition by 
Louw of his assets and is therefore liable to the estate for having acted collusively in 
this regard.  The most obvious difficulty that I have with that contention is that it was 
primarily not Louw’s money that was being channelled to the respondent’s banking 
account, but rather that of Louw’s clients.  The other difficulty, even if one accepts for 
the purpose of the argument that the funds in question had become Louw’s after his 
clients paid them into his account (which was the approach adopted in argument by 
the applicants’ counsel), is that payment is a bilateral transaction, and there is no 
evidence that the respondent intended to accept payments from Louw.  Indeed, the 
effect of the evidence is to the contrary; namely, that Louw was using the 
respondent’s banking facilities, over which he exercised sole control, to launder the 
pilfered funds and to facilitate the fabrication of accounts that would misrepresent 
that the beneficiaries of the payments, notably Pholaco (Pty) Ltd, were indebted on 

http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
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loan account to the HNP Trust in respect of the stolen monies they had 
received.  This suggests that in making and processing the payments Louw was 
wearing his own hat, rather than his cap as a director of the respondent.  He was 
acting in his personal capacity, not for and on behalf of the respondent 
company.  That being the case, there is no basis for the applicants’ argument that 
the respondent colluded with Louw in dealing with the funds. 

[24] The applicants’ counsel sought to argue, however, that applying the ‘directing 
mind’ or alter ego’ doctrine  the acts of Louw in channelling the funds through the 
respondent fell to be regarded as the acts of the company, and that the company 
had in consequence to be taken as having accepted the payments.  They referred 
me in this regard to the discussion on the doctrine in LAWSA Vol. 4(1) 2nd ed. at 
para 79.   

[26] In my view, the use by Louw of its banking account for money laundering 
purposes in relation to his personal defalcations or fraudulent tax schemes was in a 
sense a fraud on the company in the broad meaning of the word.  I am also not 
persuaded that his fraudulent activity could fairly be said to be within the field of the 
respondent company’s operations assigned to him.  It in fact had nothing to do with 
the respondent’s operations.  And even if I am wrong on those counts, the action of 
utilising the respondent’s banking account as a conduit for the execution of his own 
nefarious purposes was not by design or result for the company’s benefit.  I am also 
unable to conceive of any reason in legal policy why, in the peculiar facts and 
circumstances of the case, Louw’s fraudulent actions should be attributed to the 
respondent.  

 [50] The following orders are therefore made: 

1. The provisional order of liquidation in respect of the respondent (Quintado 
120 (Pty) Ltd) is hereby discharged and the winding-up application is 
dismissed. 

2. The respondent shall the applicants’ costs of suit in the winding-up 
application incurred up to the delivery of the respondent’s answering papers 
including their costs in respect of the perusal and consideration of those 
papers, and such costs shall include the fees of two counsel where such were 
engaged. 

3. Save as provided in paragraph 2 above, the applicants shall pay the 
respondent’s costs of suit in the winding-up application, including the fees of 
two counsel where such were engaged. 

4. The respondent’s application to strike out is dismissed with costs, including 
the fees of two counsel. 

  
Nedbank Limited v Afro Rennaisence Investments (Pty) Ltd [2020] JOL 47806 
(GP) 

Winding up application-reliance on nulla bona return-but return faulty-application 
dismissed. 

The applicant, Nedbank Limited, approached court in terms of sections 344 and 345 
of the Companies Act 61 of 1973 (" the Act" ) for an order to have the respondent, 
Afro Renaissence Investments (Pty) Ltd, placed In final liquidation. [2] The 
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application for the liquidation of the respondent is pursuant to a judgment debt in the 
amount of R466 048.60 (Four Hundred and Sixty Six Thousand Forty Eight Rand 
Sixty Cents) obtained by the applicant against the respondent and its sole director 
Mr Simon Thabo Ramosa ("Mr Ramosa”), jointly and severally the one paying the 
other to be absolved. The proceedings herein are however. against the respondent 
only. [3] It is the applicant's case that the respondent is unable to pay Its debts 
and/or that it would be just and equitable that the respondent be wound up and is in 
any event commercially and de facto insolvent. In support of these ground for 
liquidation the applicant relies on a nulla bona return of service furnished by the 
sheriff. [4] The respondent Is opposing the application and contends that the 
applicant has failed to make out a case for Its liquidation. Of significance the 
respondent has raised a point in limine contending that the sheriff's nulla bona 
return, which, it alleges, was not properly served, is fatally defective to such an 
extent that no reliance can be placed on it. The argument Is that the improper 
service of the writ of execution on the respondent renders the liquidation application 
completely immature, defective and should as such, be dismissed. [5] On the merits 
part of the matter the respondent contends that he has a bona fide defence In that it 
is not Insolvent and has the means to pay off the debt and that should the winding up 
application be grant ed the respondent, In particular, Its employees and director, will 
suffer prejudice. [6] In response there to, the applicant's contention ls that the 
respondent has failed to make payment and/or settlement to date of the hearing and 
relies upon outstanding Invoices, which is mere spes In the financial statement, due 
to the respondent by the municipality of Lephalale.  

The writ of attachment was couched in the following manner: "'You are hereby 
directed to attach and take into execution the movable goods of Afro Rennaisence 
Investments (Pty) Ltd, the abovementioned First Defendant, at its business address 
at 2 Pennyquick, Blue value Golf Estate, St Andrews Boulevard, Midrand, and same 
to cause to be realised by public auction the sum of R466 048.60...” [10] The Sheriff 
in execution of the judgment attempted to execute the writ of attachment at the 
address stipulated in the writ of attachment and a nulla bona return was furnished. 
[11] According to the sheriff's return of service payment of the judgment debt 
together with the sheriff's costs plus VAT was demanded from Ms Keke Ramosa 
(“Ms Ramosa”), the daughter of the owner of the respondent who is also an 
employee of the respondent. The return of service certify that Ms Ramosa declared 
that she has no money, moveable or disposable property wherewith to satisfy the 
said warrant. No movable or disposable property was pointed out to the sheriff, or 
could after a diligent search and enquiry be found at the given address. The return 
further certified that Ms Ramosawa was requested to declare whether she owns any 
immovable property which is executable, on which the reply was, no. [12] In terms of 
Uniform rule 45 (3) whenever by any process of the court the sheriff is commanded 
to levy and raise any sum of money upon the goods of any person, . he shall 
forthwith proceed to the dwelling -house or place of employment or business of such 
person and there demand satisfaction of the writ, and failing satisfaction demand that 
so much movable and disposable property be pointed as he may deem sufficient to 
satisfy the writ and failing such pointing out search for such property. [13] The 
respondent in this matter being a juristic person, service of the writ would have to be 
made at its place of business or at the very least its registered address. The writ of 
attachment, In this Instance, dearly stipulates the business address of the 
respondent as 2 Pennyquick, Blue Value Golf Estate, St Andrews Boulevard, 
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Midrand and it is the address where the writ of attachment was served. [14] It is the 
respondent's case that the writ has been improperly served in that 2 6 Pennyquick, 
Blue Value Golf Estate, St Andrews Boulevard, Midrand, is neither its registered 
office nor its principal place of business but its sole directors' place of residence. 
According to the respondent its principal place of business which is also Its 
registered office is 249 Basden Avenue, Die Hoewes. Kosmosdal, Centurion and 
that is where it also carries on its business that is, its main place of business. [15] 
For the reasons that follow hereunder, I am in agreement with the respondent's 
argument that the return of service rendered by the sheriff in respect of the writ of 
attachment is defective. Firstly, on reading the return of service the sense that one 
gets is that the sheriff demanded satisfaction of the judgment debt from Ms Ramosa 
ln her personal capacity. The return of service certify that Ms Ramosa was requested 
to declare whether she; had any money, movable or disposable property to certify 
the judgment debt. It does not appear as if she was requested to declare whether the 
respondent has any money, movable or disposable property to satisfy the judgment 
debt. It could not have been expected of Ms Ramosa, in her personal capacity, to 
satisfy the debts of the respondent. What ought to have happened is for the sheriff to 
enquire from Ms Ramosa whether the respondent has any money, movable or 
disposable property to satisfy its debt. The sheriffs' failure to make the correct 
enquiry renders the nullo bono return of service defective for want of proper service. 
[19] On the papers as they stand, the applicant makes no other case against the 
respondent as to the respondent's insolvency, except its reliance on the nulla bona 
return. Having found the return of service defective for want of proper service, the 
application ought, on this point alone, to fail. [20] In the circumstances, the 
application is dismissed with costs.  

McCullam v Velocity Cable Company (Pty) Ltd and another [2020] JOL 47785 
(GJ)  

Winding up application-deadlock between members/shareholders-interest of justice-
order granted 

The applicant sought the final winding up of the first respondent ("Velocity") in terms 
of section 81 (1) of the Companies Act 71 of 2008 ("the Act") on the basis that it is 
just and equitable in that there is a deadlock between the applicant and the 
second respondent, the only two shareholders of the first respondent. In his 
notice of motion, the applicant further sought certain declaratory relief under s163(1) 
of the Act pertaining to oppressive and/or prejudicial conduct against both the first 
and second respondents. In the alternative to the winding up order, the applicant 
sought relief under s163 (2) of the Act. In his heads of argument and at the hearing, 
the applicant abandoned the remaining relief and only persisted with the winding up 
order sought. [2] The respondents sought the dismissal of the application together 
with a punitive costs order.  

Their central basis of opposition was that the application was ill-founded and 
constituted an abuse of process as the applicant did not come to court with clean 
hands. It was further argued that there was an alternative remedy available to the 
applicant as the second respondent had made a proposal to purchase the applicant's 
shareholding in Velocity and how to value it. [3] Despite the plethora of factual 
disputes on the papers in relation to the conduct of the applicant and second 
respondent respectively, the one issue on which they are in agreement is that the 
relationship between them has irretrievably broken down. Each accused the other of 
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dishonest conduct and breaches of their fiduciary duties in relation to Velocity. The 
respondents' papers go so far as to accuse the applicant of criminal conduct such as 
misappropriation of funds and assets in respect of which criminal complaints have 
been laid. These allegations are disputed by the applicant. The parties were in 
agreement that these factual disputes cannot be resolved on the papers. [4] The 
parties were further agreed that in the absence of winding up Velocity, the only other 
solution to alter the present untenable status quo would be for the second 
respondent to acquire the applicant's shareholding in Velocity. The applicant 
declared Page 3 his willingness to sell his shareholding for a reasonable price. The 
second respondent contended that this was the suitable remedy and that winding up 
would be inappropriate in the circumstances as a proposal was made to the 
applicant. Background and relevant facts [5] The background to the application is not 
contentious. Velocity's business is the provision, wholesale, importation and 
distribution of different cabling products. [27] From the undisputed facts and the 
conduct of respectively the applicant and the second respondent after their disputes 
arose, it appears that neither of the shareholders had clean hands. Rather, 
considering the stances adopted by each of them after the disputes arose, it can be 
concluded that both of them contributed in some way to the irretrievable breakdown 
of their relationship. [28] In their papers, the respondents further contended that the 
applicant has an ulterior motive for the winding up of Velocity as he believes the 
criminal charges and debts to the first respondent "will somehow go away and that a 
liquidator will not pursue claims against him". It was further contended the applicant's 
motive is "to defeat the first respondent's claims for payment of monies he 
misappropriated or unlawfully claimed" No factual substance was given to these 
contentions, rather it was based on conjecture. From his replying papers, it is clear 
that the applicant appreciated the consequences of a winding up and did was not 
under any misapprehension that a liquidator would not pursue any of Velocity's 
remedies against him. The respondents' contentions lack merit and it cannot be 
concluded that the application constitutes an abuse of process on this basis. [29] 
Applying the principles in Thunder Cat referred to above, and as an absence of clean 
hands is not an absolute bar, it is necessary to consider whether it would be just and 
equitable to grant a winding up order. No deadlock or paralysis 

The respondents argued that the applicant did not make out a case for deadlock or 
paralysis of Velocity and thus did not illustrate that it would be just and equitable for 
a winding order to be granted. 

Velocity has held no shareholders' meetings for almost a year. Its present financial 
position is unclear and was not disclosed in the answering papers. The applicant 
remains locked in his suretyship obligations to third parties in excess of R16 million 
for the liabilities of Velocity whilst the respondents refuse to provide him with 
financial information. It is common cause that no prospects exist for the shareholders 
to restore their trust. [48] Against this background, bearing in mind that the purpose 
of the present application is to eliminate the paralysis which presently exists between 
the shareholders 14 and taking into consideration all the conduct which has 
transpired, I am not persuaded that the proposal of the respondents constitutes an 
appropriate alternative remedy. The respondents' proposal is in its terms open ended 
and subject to substantial dispute. More importantly, it has not yielded any positive 
resolution of the current impasse. This strengthens the conclusion which I have 
reached, namely that it is just and equitable to grant a winding up order as it is the 
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only way in which the paralysis which haunts Velocity and its shareholders can be 
resolved.  

Oosthuizen v Steyn [2020] JOL 47774 (GP)  

Sequestration application-affidavit not properly commissioned-founding affidavit-
commissioner of oaths signed but did not delete “he/she”-application dismissed 

This is an application for the provisional sequestration of the respondent, brought by 
her erstwhile attorney, the applicant herein. [2] The basis of the application is that, 
the applicant is a judgment creditor in the amount of R41 258.14 (excluding costs 
and interest) and the respondent has admitted the debt and also the inability to pay. 
[3] It is common cause that the aforesaid debt emanated as a defamation action 
under case number 44384/2015 that was instituted by the applicant against the 
respondent. This resulted in the parties reaching a settlement agreement that was 
made an order of court by Ledwaba DJP on 7 March 2017. The respondent was 
ordered to pay R2000. 00 per month to liquidate the aforesaid debt of R41258. 14. 
[4] The applicant subsequently taxed her bill of costs. She also attached} annexure 
"G" which is the latest statement reflecting the amount of R 153 933. 35 which the 
respondent is indebted to the plaintiff.  

[5] The respondent has acknowledged in writing that she is unable to satisfy the 
judgment debt and make monthly payments in the amount of R2000.00 per month 
on 18 October 2017 and 16 January 2018. In 2 this regard annexure "H 1" and "H2" 
respectively were attached to the papers. [6] The written acknowledgment that she is 
unable to pay the judgment debt, which amounts to an act of insolvency in terms of 
section 8(g) of the Act. 

The respondent contended that the court cannot be certain that the applicant as the 
deponent, in actual fact placed her signature on the founding affidavit as the 
commissioner of oaths failed to qualify the gender of the person signing the affidavit;  
that the court is requested to ignore the founding affidavit for lack of compliance with 
Regulations Governing the Administration of an Oath or Affirmation, GN R1258 
3619, 21 July 1972 (As amended). [17] The respondent also raised a second point in 
limine of Noncompliance with section 9(4A) (a)(ii) of the Insolvency Act, No 24 of 
1936 that: 22.1 Section 9(4A) (a)(i) and (ii) stipulate that: '"4(A)(a) When a petition is 
presented to the court, the petitioner must furnish a copy of the petition--- (i) to every 
registered trade union that, as far as the petitioner can reasonably ascertain, 
represents any of the debtor's employees; and (ii) to the employees themselves- ( 
aa) by affixing a copy of the petition to any notice board to which the petitioner and 
the employees have access inside the debtors 12remises; of (bb) if there is no 
access to the premises by the petitioner and the employees, by affixing a copy of the 
petition to the front gate of the premises, 8 where applicable, failing which to the front 
door of the premises from which the debtor conducted any business at the time of 
the presentation of the petition."  

The respondent contended that she has one employee by the name of Doria who 
has, on inquiry, not been served with the application nor has the application been 
brought to her attention through being affixed at the respondent's premises for her 
employee's perusal; 17.3 accordingly, is requested to find that the application is 
fatally defective for lack of compliance with the peremptory provisions of section 
9(4A) (a)(ii). 
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Respondent confirmed that a settlement order was made an order of court in terms 
of which she was ordered to pay the applicant an amount of 41 258.14 9 18.3 she 
stated that she found it disconcerting that the aforesaid amount has since escalated 
to R153 933.35, although she had made payments towards the judgment costs; 18.4 
according to her she challenges the applicant to have a bill of costs prepared and 
taxed for the divorce proceedings and the defamation case. (I must hasten to state 
that this is rather too late to demand taxation in the present proceedings.  

[19] The respondent further averred that she is not factually insolvent and her 
liabilities do not exceed her assets, as reflected herein below: 1. ½ share -Erf 824 in 
the Sectional R525 000. 2. 3. 00 Scheme Nina Park Ext 27, Pretoria Movable 
property-furniture, households appliances ect. Total Assets LIABILITIES a bond 
registered in favour of ASSA Bank Ltd over Erf 824 in the Sectional Scheme 
Ninapark, 824, Ninapark Ext 27, Pretoria (1/2) R10 000. 00 R535 000. 00 R379 
607.53 4 The alleged debt to the applicant (to be taxed TOTAL VALUE 540.88 R153 
933.35 R533 [20] The respondent further submitted that it would not be to the benefit 
of creditors were she to be sequestrated; [21] She further contended that she only 
stated that she was unable to pay her debts as the applicant refused any tender 
made by her. Her former spouse did not honour the maintenance order as a result 
she was forced to tender an amount of R1 000. 00 at the time when the applicant 
refused her tender. (22) She further submitted that the applicant could have 
proceeded in terms of section 65 of the Magistrate's Courts Act No 32 of 1944. [23] 
She further contended that the applicant is litigating vexaciously and maliciously 
against her since she laid a complaint against the applicant with the LAW Society.  

[24] With regard to the second point in limine of non-compliance with the provisions 
9(4A) (a)(ii). in the matter of Gungudoo v Hannover Reinsurance Group Africa 1 at 
where the Supreme Court of Appeal held that the purpose of the various notice 
requirements referred to in 1 2012 (6) 537 (SCA). II section 9(4A) (a)(iih and 11(2A) 
and 11(4) of the insolvency Act was to ensure that if the debtor were running a 
business, its employees and their trade unions were notified of sequestration 
proceedings against their employer so as to enable them to explore ways of limiting 
any resulting dismissals. If the employees have not been employed in a business 
operation, there was no obligation to inform them of the winding up proceedings. (25] 
However, the Constitutional Court in the matter of Stratford v Investec Bank 2015 (3) 
SA I (CC) at 2E-G. 2 held that "employees" in the relevant section 9(4A) includes 
domestic employees, and accords with constitutional imperatives. The furnishing of 
the petition requirements in accordance with s9(4A) requires the petitioner to make it 
reasonably accessible to the debtor's employees. But since the purpose of section 
9(4A) was not to provide the debtor with a technical defence, the petition could 
conceivably be granted notwithstanding the failure to furnish the required notice. [26] 
In light of the above mentioned Stratford Constitutional judgment, the fact that 
service was not effected on the respondent's employee, is a technical defence as 
such, it cannot avail the respondent any protection to the present proceedings, 
accordingly, the second point in limine is dismissed.  

[27] The first point in limine is non-compliance with Regulation 4(1) of the 
Regulations, which provides as follows: "4. (1) Below the deponent's signature or 
mark the commissioner of oaths shall certify that the deponent has acknowledged 
that he knows and understands the contents of the declaration and he shall state the 
manner, place and date of taking of the declaration." [28) This issue of non- 
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compliance with regulation 4(1) of the Regulations, was dealt with in a well-reasoned 
judgment, with respect, in the matter of ABSA Bank v Botha NO 2013 (5) SA 563 
(GNP) at p567 A-H. . In this ABSA matter the person who attested to the affidavit 
was a female, but the commissioner of oaths certified that the deponent has 
acknowledged that "he' knows and understands the contents of the declaration. 
Kathree-Setiloane J held that: "Section 6 of the Interpretation Act makes it clear that 
the words importing the masculine gender also includes the feminine. It follows that 
if, in legislation (including subordinate legislation), the masculine gender is used then 
it includes the female gender. Thus, where the pronoun 'he' is used, as in the case of 
3  13 reg4(1), then it includes reference to female pronoun 'she' as well. What this 
means, in the context of reg 4(1), is that regardless of whether the deponent is male 
or female, the commissioner of oaths is required to certify that he (where the 
deponent is a male) or she (where the deponent is a female) understands the 
contents of the declaration and that he or she ( depending on the gender of the 
deponent) has stated the manner, place and date of taking the declaration. Thus, if 
the deponent is a female, the commissioner of oaths would be required to use the 
pronoun 'she', and if the deponent is a male, the commissioner of oaths would be 
required to use the pronoun 'he'. In a case such as this, where the commissioner of 
oaths certifies that the deponent has acknowledged that 'he' knows and understands 
the contents of the declaration, but from the declaration itself it is apparent that the 
deponent is a female, because she declares as such, then the court would be unable 
to place reliance on the certification of the commissioner of oaths because ex facie 
the affidavit it would be unable to give effect to the 'presumption of regularity' for 
purposes of assuming that the declaration was sworn to (or affirmed) and signed in 
the presence of the commissioner of oaths." (29] Various authorities have held that 
non-compliance with the requirement of a certificate that the deponent has 
acknowledged that he/she knows and understands the contents of the affidavit is 
directory, and failure to comply has been condoned at the discretion of the court in a 
number of cases. See for example Ex Parte 14 Vaughan4 Van Rensburgv Van 
Rensburg5 ; Ex Parte Du Toit6 ; E s V Munn 1973 (3) SA 734 (NC).; Swart v Swart 
1950 (1) SA 263 (0) at 265-7. [30] In the S v Munn (supra) it was held that whether 
there has been substantial compliance with the prescripts of administering an oath is 
a matter of fact and not law. The court has a discretion to refuse to receive an 
affidavit attested otherwise than in accordance with the regulations: depending upon 
whether substantial compliance with the regulation has been proved or not; (cf Swart 
v Swat?; Sopete's case8 [31) In casu it is common cause that the applicant is a 
female. However, in her affidavit the commissioner of oaths used the pronoun "he" 
that he understands the contents of the declaration, instead of "she". [31] For 
purposes of exercising my discretion, whether I should condone the affidavit of the 
applicant, I must have regard to Rule 6(1) of the Uniform Superior Court Rules. This 
rule in peremptory terms demands that a notice of motion must be supported by an 
affidavit as to the facts upon which the application is premised. An affidavit is a 
written statement sworn to by the deponent in the presence and before a 
commissioner of oath who has authority to take such oath. In this regard vide 
Goodwood Municipality v Rabie9 ; Swissborough Diamond Mines (Pty) Ltd v 
Government of the Republic of South Africa 10. The deponent to the affidavit must 
appear in person before the commissioner of oaths. The commissioner must state 
underneath his name that the deponent has sworn before him that he or she 
understands the oath and considers it binding upon his conscience. Where the 
commissioner of oaths has failed to indicate whether the person who took the oath 
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before him is a "he" or "she" the inference is irresistible that the deponent did not 
appear in person before him; vide ABSA Bank v Botha NO and the document was 
held not to be an affidavit. [32] In casu, I do take into account the fact the applicant is 
not a lay person but an attorney, who is expected to know better about the law and 
procedures. Our courts have held that legal practitioners when executing their duty 
to the court, must do so not in a slavish manner, but must do so in a meticulous 
manner. Besides, where condonation would be required, an explanation of that non-
compliance must be explained on affidavit so as to enable the court to exercise its 
discretion in favour of or against granting such an indulgence. 9 1954 (2) SA 404 (C) 
at 406B-C. io 1999 (2) SA 279 (T) at 336A-B. 11 2013 (5) SA 563 (GNP) at 565H-
566G-and 567A. 16 (33] In the premise I am disinclined to condone the non-
compliance and find that the purported affidavit was not properly commissioned and 
therefore the first point in limine should be upheld. [34] In light of the above, it stands 
to reason that the application was fatally defective and therefore stands to be 
dismissed. That being the case, it stands to reason that this court need not deal with 
the merits of the application. [35] It is trite that costs follow the event. The question of 
costs and the scale thereof is a matter of the discretion of the court. The applicant 
dragged her own client to court. I see no reason why she must not pay the costs of 
this matter on a party and party scale. [36] In the result the application is dismissed 
with costs on attorney and client scale. 

James and another v Van Der Westhuizen N.O and others [2020] JOL 47699 
(GP) 

Claims-proved-application to set aside proven claim-claim proved based on 
summary judgment-failed to provide evidence before the liquidator in respect of 
which the summary judgment in terms of which the judgment was granted could be 
challenged by the liquidators 

Liquidators-application for removal- objective, honest and bona fide liquidator, at 
arms-length, not removed- knee jerk reaction by them to avoid attendance and their 
participation in the inquiry currently embarked upon by the appointed liquidators. 

This is an opposed application wherein the applicants pray for the following relief: 1.1 
That claim 1 accepted as proven in liquidation proceedings be stayed, as the claim is 
based on an unenforceable summary judgment, (and for the claim to be proven in a 
procedurally correct manner); 1.2 That the first to third respondents be removed as 
liquidators in that their certificate of appointment as liquidators be revoked and set 
aside, and for them to be replaced with an objective and impartial liquidator to be 
appointed by the fifth respondent. 2 1.3 That further procedures and enquiries in 
respect claim 1 be stayed and that the respondents be interdicted, restrained and 
prevented from continuing with such further procedures and enquiries in respect of 
claim 1.  

The applicants were the directors of Centra Vac (Pty) Ltd ('the company'). [3] On 3 
October 2016 a special resolution was passed for the voluntary liquidation of the 
company and pursuant thereto, the company status was changed.  [4] On 27 
October 2016 and after the resolution was passed for the voluntary liquidation of the 
company, the fourth respondent obtained summary judgment against the company. 
[5] On 3 June 2017 the first, second and third respondents were appointed the 
liquidators of the company in liquidation per reference number T. 3462/16.  
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[6] On 7 June 2017, a first creditor's meeting was held and at was at this meeting 
that claim 1 which forms the underlying causa for the summary judgment, was 
accepted as a proven claim by the liquidators. 

[7] On behalf of the applicants it is contended that claim 1 is ultra vires and of no 
force and effect as it was based on a summary judgment which was taken against 
Centra Vac after the resolution liquidating the company was registered. As such it 
did not take note of the already existing lack of legal status of the company in 
liquidation. [8) In addition to this, the applicants contend that on 9 March 2018 Mr 
Bradley Brazington, the legal representative of the fourth respondent informed the 
first respondent of the liquidation status of the company, this after same was brought 
to the attention of the parties at the enquiry held by the first respondent on the 8th 
March 2018.5 [9] It was on this basis that the applicants challenged the continuance 
of the enquiry and requested the first respondent to take steps to remedy the 
defects.  

It is further the applicants contention, that their repeated attendances of enquiries 
premised on an ultra vires and invalid underlying claim which has been accepted as 
proven, is debilitating in respect of their health, taking emotional strain on their 
marriage and infringes on their rights vested in terms of our Constitution.6 [11] In 
addition to the above, the applicants contend that they have a clear right that the 
liquidation proceedings should be administered by an objective, honest and bona 
fide liquidator, at arms-length, as could be expected and it on this basis that they 
seek that their appointment as liquidators be set aside and revoked.  

[12) On behalf of the first to third respondents it is contended, that the judgment 
obtained during summary judgment remains valid until such time as it is set aside by 
a court and that this judgment was obtained in circumstances where the judgment 
creditor was unaware of the voluntary liquidation of the company. 

Section 44 of the Insolvency Act 24 of 1936 provides as follows: " Proof of liquidated 
claims against estate: (3) A claim made against an insolvent estate shall be proved 
at a meeting of creditors of that estate to the satisfaction of the officer presiding at 
that meeting, who shall admit or reject the claim: .... (4) Every such claim shall be 
proved by affidavit in a form corresponding substantially with Form C or D in the First 
Schedule of this Act.  

As mentioned previously section 45(3) of the Insolvency Act specifically provides for 
a mechanism in terms of which an aggrieved creditor or a member can seek the 
expungement of a claim. In this regard although correspondence purporting same 
was directed to the liquidators, this correspondence exchange occurred several 
months after the first meeting of creditors was held and it also failed to provide 
evidence before the liquidator in respect of which the summary judgment in terms of 
which the judgment was granted could be challenged by the liquidators. [30} In the 
absence thereof, there simply exists no basis upon which the liquidators was obliged 
to challenge the judgment of the fourth respondent by way of a rescission application 
and in the absence thereof the judgment stands until it is set aside by a court. It 
therefore follows that the application must fail. [31} The acceptance of claim 1 by the 
appointed liquidators is the basis upon which the applicants further contend warrants 
that the appointment of the liquidators to be set aside and revoked and further 
procedures and inquires in respect of claim 1 to be stayed. 
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As previously mentioned the Master holds the overriding discretion to appoint a final 
liquidator of choice and on the evidence placed before this court, nothing points to 
the fact that the applicants had indeed approached the Master to challenge the 
appointment of the first and second respondents as liquidators of the company in 
liquidation, but rather that such challenge was launched as a knee jerk reaction by 
them to avoid attendance and their participation in the inquiry currently 
embarked upon by the appointed liquidators. he applicant by approaching the 
Court to revoke the appointment of the liquidators, without first approaching the 
Master, is to request the Court to usurp the function of the Master. [32] It therefore 
must follow, that the applicants have failed satisfy this court to be awarded the relief 
which they seek and consequently their application must fail. 10 [33] In the result the 
following order is made: 33.1 The application is dismissed. 33.2 The applicants are 
ordered to pay the costs of the application on an Attorney and Client scale 
personally, and jointly and severally, the one paying the other to be absolved. 

Dinath N.O and others v Mukhawana & Mukhawana Supply & Logistics (Pty) 
Ltd [2019] JOL 47698 (GP) 

Winding up application-former director who was sequestrated cannot oppose-cannot 
be a director-final order granted 

The respondent was placed under provisional winding-up by way of urgency on 24 
April 2018 by Fabricius J. The applicants are the trustees in the insolvent estate of 
one Gerard Jacques Du Plessis ("Du Plessis"). Du Plessis was finally sequestrated 
as a consequence of a massive fraud perpetrated by him and his accomplice, Mr 
Mkateko Trevor Mukhawana ("Mukhawana"). Between these two, they concocted a 
scheme in which funds to the value of approximately R 33 million, which was 
earmarked for payment to the Madibeng Local Municipality, was stolen. 

It appears that Du Plessis paid his accomplice an amount of approximately R 11 
million, which amount was paid, according to the applicants, into the bank account of 
the respondent. A separate application for the sequestration of Mukhawana was 
launched. He is the sole director and shareholder of the present respondent. The 
application, despite being opposed, was successful and a final order of sequestration 
was granted1 on 8 March 2019 after a provisional order was granted in December 
2017. 

The respondent has elected not to file an answering affidavit in the present 
proceedings. Instead, on 31 May 2018 the respondent delivered a Notice of Intention 
to Oppose without following that up with an answering affidavit. On 27 June 2018 the 
provisional order was extended and the respondent was given until 16 July 2018 to 
file any answer- as stated, none was forthcoming.  Puzzlingly, the respondent's 
present attorney of record filed a new Notice of Intention to Oppose on 21 February 
2019 - what should have followed was a rule 30 Notice but that did not happen.  
Instead, on 20 March 2019, the respondent filed a "Notice in terms of Rule 
6(5)(d)(iii)". 7. Rule 6(5)(d) of the Uniform Rules provides as follows: "(d) Any person 
opposing the grant of an order sought in the notice of motion shall - (i) (ii) within 
fifteen days of notifying the applicant of his intention to oppose the application, 
deliver his answering affidavit, If any, together ' " .. . . . . with any relevant 
documents; and (iii) if he intends to raise any question of law only he shall deliver 
notice of his intention to do so, within the time. stated in the preceding sub-
paragraph, setting forth such question."  
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Bearing in mind that the original Notice of Intention to Oppose was delivered on 31 
May 2018, the respondent is out of time with the rule 6(5)(d)(iii) Notice. Furthermore, 
there was a court order dated 27 June 2018 directing the respondent to deliver any 
answering affidavit (and therefore by implication its rule 6(5)(d)(iii} Notice) by 16 July 
2018. Its failure to do so is without explanation. Given that the provisional order was 
granted on 24 April 2018, the Notice of Intention to Oppose delivered on 31 May 
2018 was quite clearly in respect of the hearing in respect of the upcoming final 
order and thus the further notice filed on 21 February 2019 is neither here nor there - 
it certainly does not extend the respondent's dies as, I am sure, it was intended to 
do.  

But the respondent has bigger problems than this: as already stated, the sole 
director and shareholder of the respondent was sequestrated provisionally in 
December 2017 and finally on 8 -5- March 2019. 11. In terms of  the Companies Act, 
2008 a person is disqualified to be a director of a company if he is an unrehabilitated 
insolvent and in terms of the Insolvency Act 24 of 1936, a "insolvent estate" means 
"an estate under sequestration".  

The court found that Mr Mukhawana had no authority to instruct that these 
proceedings be opposed, I should exclude the costs of opposition from any costs in 
the liquidation. In my view this would follow naturally from such a finding. Thus, the 
order I make is the following: 22.1. A final order of liquidation is granted. 22.2. Costs 
shall be costs in the liquidation excluding any costs of opposition.  

ABSA Bank Limited v Crossmoor Transport (Pty) Ltd (SALA Limited t/a 
Satloblokas as Intervening Party) [2020] JOL 47981 (KZP)  
Winding up application- Covid-19 pandemic and the national lockdown which 
commenced in March 2020 only exacerbated the situation-the directors of the 
respondent voluntarily assumed the risk of operating their commercial enterprises 
with funds acquired through wide-spread access to credit-respondent must bear the 
consequences and not shift blame on its creditors. 
Intervening parties- attempted intervention was contrived and strategically timed to 
delay the finalisation of the winding-up application yet again. 
This is an application by ABSA Bank Limited ("the applicant") for the final winding up 
of the respondent, Crossmoor Transport (Pty) Limited. The applicant seeks the 
winding-up order on the grounds that the respondent: is both factually and 
commercially insolvent; is unable to pay its debts within the meaning of s 344(f), read 
with the provisions of s 345(1 )(c) of the Companies Act, 61 of 1973 ("the Act"); 
is deemed to be unable to pay its debts within the meaning of s 345(1) of the Act; 
has committed certain acts of insolvency. 
The applicant submits further that it would be just and equitable, as intended in terms 
s 344(h) of the Act as read with item 9 of schedule 5 of Act 71 of 2008 ("the 2008 
Act") for the court to order the final winding-up of the respondent. 
The application is opposed by the respondent on all the aforesaid grounds. The 
respondent denies that it is factually and commercially insolvent and it cannot be 
deemed to be unable to pay its debts. It asserts that its assets, though encumbered, 
exceed its liabilities. It avers further that it was exposed to unforeseen circumstances 
which caused it to fall into arrears with its repayments. However. it has averted the 
adverse consequences and is now a viable trading business. It would further not be 
just and equitable to wind up the respondent, especially because of the 
consequences to its large force of employees. 
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The respondent and its 'sister' company Xmoor Transport (Pty) Ltd ("Xmoor") , 
trading as Crossmoor Transport, jointly and severally in solidum obtained from the 
applicant banking facilities which were amended from time to time. 
On 19 July 2018 the respondent and Xmoor renewed their banking facilities as 
joint borrowers with the applicant in terms of a facility letter dated 25 June 2018. 
The companies were represented by Alvin Naicker and lnderan Naicker, who are 
directors in both companies. 
As security for the facilities, Xmoor and other third parties executed guarantees in 
favour of the applicant. The respondent thereafter entered into instalment sale 
agreements with the applicant for each individual item financed. 
In an email dated 5 December 2019 the respondent's attorney recorded that his 
instructions were that arrears on payments due by the respondent were: 
i. Absa Bank- R19 million 
ii. Standard Bank - R4,8 million 
iii. Wesbank- R191 000 
iv. Mercedes Benz - R21 million 
v. Komatsu - R2 million 
vi. lveco - R2 million 
vii. Man Truck - R91 000 
viii. Other creditors - R6 million 
ix. Salaries - R3,5 million 
4.25 In its preliminary answering affidavit dated 9 December 2019, the respondent 
undertook to pay the full outstanding arrears to the applicant before the end of 
February 2020. 
Intervening Parties  
[5] It appears appropriate at this stage to record the conduct of the intervening 
parties in this application. Section 197B (2)(b) of the Labour Relations Act read withs 
346(4)(A) of the Act provides that: 'An employer that receives an application for its 
winding-up or sequestration must supply a copy of the application to any consulting 
party contemplated in section 189(1) (in this regard a Trade Union or the Labour 
Broker), within two days of receipt. or if the proceedings are urgent, within 
12 hours.' 
[6] The sheriff's return on the liquidation application reflected that service on 2 
December 2019 on the employees of the respondent was effected by service on the 
supervisor, Rita Pillay and that 'there are no trade unions.' 
[7] On 10 December 2019 Sala 45 786 (Pty) t/a Satloblokas ("Satloblokas"), a labour 
broker 'deployed at the respondent', sought leave to intervene in this application, 
alleging that it represented 1758 contract employees of the respondent. In the 
founding affidavit the deponent, Simone Pillay, stated that 'Natal (should be 
'National') Transport Movement ("NTM"), represents between 400 to 500 members, 
which include those persons employed by both the Respondent and the Intervening 
party.' She stated further that Satloblokas attorney of record met with the leadership 
of NTM on 6 December 2019 and was advised that NTM: '11.1 in principal oppose 
the liquidation;11.2 needed an opportunity to take formal mandate from their 
members; and 11 .3 would attempt to meet with their legal representatives during the 
course of the past weekend; 
[9] The conduct of Satloblokas and its attorney of record smacks of disrespect for the 
court and judicial proceedings. The conduct of its attorney in instructing counsel on 
the morning of the hearing to appear in court without proper instructions is 
unprofessional and unbefitting an officer of the court. If it was intended that NTM 
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would continue to represent the employees, it is inconsistent with Ms Pillay's 
allegation that Satloblokas represented 1758 employees, as it appears below that 
NTM represents only 256 employees. I have little hesitation in concluding that the 
application to intervene by Satloblokas was intended merely to delay the finalization 
of the winding-up application by the applicant, and not motivated by a genuine need 
to protect the employees of the respondent whom Satloblokas allegedly represented. 
[10] On 21 May 2020 at approximately 13h28 an email from Attorney D Curo was 
delivered to me. Mr Curo advised that he had been instructed to bring an application 
to intervene on behalf of NTM, a union allegedly representing 256 employees of the 
respondent and an adjournment 'on the basis of its belated receipt of the liquidation 
application'. The notice of motion transmitted with the letter confirmed that NTM 
sought leave to intervene in the winding-up proceedings and an adjournment of the 
hearing on 22 May 2020. The affidavit in support of NTM's application was deposed 
to by Samkeliswe Magwaza, whose letter was annexed to Satloblokas application to 
intervene. 
[11] Mr Magwaza stated under oath that the applicant had failed to serve the 
application papers on NTM as prescribed bys 346(4A) of the Act although it was 
aware that NTM was a union which represented some of the respondent's 
employees. Mr Magwaza did not elucidate on how he obtained a copy of the 
application papers, but it is clear from his references to the allegations by the 
applicant in its affidavits that Mr Magwaza was in possession of the application when 
his affidavit was drafted. He alleged further that he had only learnt a week prior to 
the hearing that the application was proceeding and referred the matter to the 
General Secretary of NTM, who reverted to him on 20 May 2020. Given the extreme 
time constraints, NTM was unable to consider its position in respect of the liquidation 
and therefore sought an adjournment and leave to deliver an affidavit supporting or 
opposing the application, failing the delivery of which it would abide the decision of 
the court. 
[12) However, at the hearing of the application on 22 May 2020, Mr Ramdhani who 
represented the applicant in these proceedings, furnished a sheriff's return of service 
dated 20 February 2020 which recorded that the application papers had been served 
on 18 February 2020 at 15h30 on NTM at its regional offices in Durban. The return 
further recorded that 'Given address is occupied by NTM Trade Union representing 
the respondent as per the administrator.' Mr Magwaza confirmed in his affidavit that 
this is the address at which NTM's regional office is situated. 
[13) After he was provided with the return of service on NTM, Mr Curo initially 
attempted to persuade me of the ignorance of NTM in respect of the nature or 
significance of the application papers, to which I gave short shrift. There was no 
cogent reason to accept that the union's representatives acquired a comprehension 
of the papers only after they acquired knowledge of the application 'via the 
grapevine', given the contents of Mr Magwaza's letter in December 2019. At his 
request, Mr Curo was given leave to take instructions from his client. He then sought 
leave to withdraw the application on the instructions of NTM. I granted NTM leave to 
withdraw its application with no order as to costs at the instance of the applicant and 
respondent's legal representatives. 
[14] The blatant dishonesty of Mr Magwaza's allegations in his affidavit undermined 
the bona fides of his expressed intention to intervene in these proceedings to protect 
the interest of the employees represented by NTM. I also note that no resolution by 
NTM authorizing Mr Magwaza to depose to the affidavit or a confirmatory affidavit by 
its General Secretary was annexed to the notice of motion, to indicate that Mr 
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Magwaza was in fact authorised by NTM to intervene in the matter or to instruct Mr 
Curo or to act 'urgently' to protect the interests of its members in the employ of the 
respondent. I gained the distinct impression that this attempted intervention was 
contrived and strategically timed to delay the finalisation of the winding-up 
application yet again.  
[15] In the premises, any further action by Satloblokas and NTM in relation to the 
liquidation of the respondent should be viewed with extreme circumspection. 
Deemed Act of Insolvency 
[17] Relying on the provisions of s 345(1 )(a) of the Act, the applicant submits that 
the respondent should be deemed to be unable to pay its debts as it failed to pay, 
secure or compound the sum due and owing to the reasonable satisfaction of the 
applicant within the stipulated time after the service of the s 345 notice. Mr 
Ramdhani submitted that although the first s 345 notice was not served at the 
respondent's registered address, it was common cause that it was received by the 
respondent on 1 O October 2019. He argued that as the respondent was aware of 
the demand and both the respondent and its attorney failed to respond to the 
demand within a reasonable time, in terms of the provisions of s 345(1)(a) the 
respondent is deemed unable to pay its debts.  
Is the respondent actually and commercially insolvent and unable to pay its 
debts? 
 Crossmoor and Xmoor admitted their default and arrears as set out in our letter of 
the 15th of August 2019; 
4.2 Admitted their inability to make payment of their current creditors to date;'. 
[29) Consequently, on 28 August 2019 the applicant lawfully cancelled the 
agreements with the respondent because of the respondent's admitted and repeated 
default with payments. The respondent has not disputed that at the meetings held in 
June and August 2019 it made submissions regarding the delay in repayments and 
that it had undertaken to settle all the arrears by 31 July 2019. The explanation it 
tendered is that the sale of the mine from which it expected a cash inflow and the 
kidnapping of the administrator of the respondent made it impossible to meet the 
deadline of 31 July 2019. But the respondent also made further undertakings to the 
applicant which it did not meet. 
 [35] In my view the fact that the respondent's debt to the applicant remains due and 
owing and that there is no acceptable evidence to the contrary, is sufficient to 
conclude not only that that the respondent is unable to pay its debts but that it is also 
factually and commercially insolvent. The respondent protests that it is not factually 
or commercially insolvent as it has substantial assets and equity which exceed its 
liabilities. But 'if the assets of a company do exceed the liabilities, mere illiquidity, 
capable of being overcome within a reasonable time, should be a trump card to 
resist liquidation I am unable to find such trump card in the hand of the respondent.  
The economy of this country has been on a downward trend for some time, causing 
businesses to struggle in order to remain viable and operational. The Covid-19 
pandemic and the national lockdown which commenced in March 2020 only 
exacerbated the situation. Nevertheless the directors of the respondent voluntarily 
assumed the risk of operating their commercial enterprises with funds acquired 
through wide-spread access to credit. The respondent must bear the consequences 
and not shift blame on its creditors. I am therefore not persuaded that there is any 
merit in the 'chicken and the egg defence' raised by the respondent. 
The respondent is placed under provisional liquidation. 
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Kgoro Consortium (Pty) Ltd and another v Cedar Park Properties (Pty) Ltd and 
others  Guateng, Johannesburg 45678/2018 

Business rescue- directors did not show how they will divorce themselves from the 
reputational damage of being involved in the State Capture for funders to come on 
board- business rescue based on speculation.  

Before this Court, there are three (3) applications which are between the same 
parties to be determined simultaneously. The first application is for the 
postponement or stay of the proceedings in the other two applications pending the 
final determination of the restraint application brought by the National Director of 
Public Prosecution against the applicants and the first respondent under case 
number 40451/2019. The second application is brought by the third respondent to 
intervene in the liquidation proceedings instituted by the second respondent against 
the first respondent. The third application is by the first applicant wherein an order is 
sought that the first respondent be placed under supervision and that the business 
rescue proceedings be commenced in terms of section 131(4) of the Companies Act, 
71 of 2008. The second applicant applied to intervene in the business rescue 
proceedings as it will appear hereunder. [2] For the sake of convenience and ease of 
reference, I propose to refer to the parties as follows: the first applicant as “Kgoro”; 
the second applicant as “Regiments”; the first respondent as “Cedar Park”; second 
respondent as “Vantage” and the third respondent as “the COJ”.  
[3] Vantage has filed its opposition to the application for postponement and the COJ 
indicated that it will abide with the decision of the Court. Kgoro and Regiments did 
not file any papers to oppose the intervention application by the COJ but 
nevertheless opposed same on the basis that it is against the law to bring such an 
application when the liquidation proceedings have been suspended by the launch of 
the business rescue application which is still to be determined.  
 [5] To put matters in the correct perspective, it is necessary to give the background 
facts in this case and the corporate structure of Regiments, Kgoro and Cedar Park. It 
is common cause that Cedar Park is a special purpose vehicle wholly owned by 
Kgoro and that Regiments is a shareholder who owns 84% of shares in Kgoro. On 
the 3rd of July 2009 Cedar Park bought the property described as the Remaining 
Extent of Erf 575, Sandown Extension 49, Township (“the property”), for the 
purposes of development of residential units and shops, from the COJ for the sum of 
R280m. It was a term of the sale agreement that Cedar Park will pay the purchase 
price of R280m to the COJ once the property is developed. It was a further term of 
the sale agreement that Cedar Park will register a servitude in favour of the COJ on 
transfer of ownership of the property.  
[6] It is not in dispute that on the 5th of June 2013 Cedar Park concluded a loan 
facility agreement with Vantage wherein Vantage made the sum of R150m available 
to Cedar Park for the development of the property with the due date for payment of 
the loan including interest thereon being the 30th June 2018. It is further not in 
dispute that on the 5th of June 2013 Regiments concluded and provided a guarantee 
to pay Vantage on first written demand all sums of money which may at any time in 
the future become due, owing and incurred by Cedar Park pursuant to the 
guaranteed obligations. On the same date, Regiments pledged and ceded and made 
over all its rights, title and interest of its shares in Cedar Park as security for its due 
and punctual payment and performance of the guaranteed obligations in favour of 
Vantage. Furthermore, it is not in dispute that Cedar Park has failed to meet its 
obligations in terms of both agreements with Vantage and the COJ.  
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 [8] On the 15th of May 2019 Vantage filed its answering affidavit and as an 
application seeking to intervene and to oppose the business rescue application. On 
the 6th of August 2019, there being no filing of a replying affidavit from Kgoro, 
Vantage enrolled the business rescue application for hearing on the 7th of October 
2019. On the 2nd of September 2019 Regiments brought an application, as a party 
with a direct interest in Cedar Park and as a creditor, to intervene in the business 
rescue application of Cedar Park. On the 4th of October 2019 Mr Nyhonya filed an 
application to place Regiments under supervision and that the business rescue 
proceedings commence. On the 9th October 2019 Kgoro filed its supplementary or 
replying affidavit to the Cedar Parks business rescue proceedings. On the 18th of 
November 2019, the National Director of Public Prosecutions obtained the restraint 
order ex parte against Regiments, Kgoro, Cedar Park and other nine respondents.  
[9] Advocate Potgieter SC, assisted by Advocate Scott, for the applicants contended 
that Cedar Park owns a valuable property which is now under a provisional 
restraining order which makes it difficult for Cedar Park to deal effectively with the 
property. The restraint order has been challenged and the return day of the rule nisi 
is the 7th of September 2020. It is in the interest of justice that the business rescue 
application be postponed sine die or be stayed pending the finalisation of the 
restraint application. Vantage has, so it is contended, not established any prejudice it 
may suffer, which cannot be cured with a costs order, if the postponement is granted 
except that the matter will be delayed for a further three months.  
[10] It is contended further that there are good prospects that the business of Cedar 
Park may be rescued since there is a sale agreement of the property for the sum of 
R1.25 billion and it is in the interest of the creditors that the sale be finalised. There 
are other buyers who have shown interest in developing the property being the 
Lancaster Group and Amdec if the development or the business of Cedar Park 
cannot be rescued. This can be followed up by the business rescue manager who is 
tasked to finalise the business plan. The present value of the property as at January 
2019 is the sum of R1.5 billion and the business rescue manager can sell the 
property and settle all the debts of Cedar Park. There is a lot of interest in the 
development, so it was argued, since it managed to sell properties to the tune of 
R500m off plan when it was launched. It is in the interest of creditors and 
shareholders of Cedar Park that it be place in business rescue than in liquidation for 
the liquidator may sell the property at less than its value. 

Kgoro has testified in its founding papers that the costs of the development will be 
around R6 billion and it will take about four years for the development to start making 
money to pay its debts. The development itself will take between six to ten years to 
complete. However, Kgoro has failed to place before this Court cogent and sound 
facts how the post commencement finance would be raised and who the funders are 
who are prepared to at least pay out Vantage and COJ a huge sum of money before 
starting the development. Kgoro has testified about the timelines agreed upon in 
terms of the Sale of Enterprise Agreement even though some of these have come 
and gone and nothing happened. Kgoro has failed to disclose if and which pre-
conditions of the Sale of Enterprise Agreement have been fulfilled and which of 
those pre-conditions relating to the COJ are still unfulfilled which are an impediment 
to start the development. It is not enough to say that the business rescue practitioner 
will draw up the plan and source the funders and funding as he sees fit. There is 
nothing before this Court suggesting how Regiments, Kgoro, Cedar Park and their 
directors will divorce themselves from the reputational damage of being involved in 
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the State Capture for funders to come on board. It would be, in my view, placing 
Cedar Park under business rescue based on speculation. I do not agree that the 
business of Cedar Park would be rescued with the scanty information placed before 
me and instead, in my view, it will prolong the pain and agony being endured by the 
creditors especially Vantage and the COJ who are the majority creditors with 
amounts of about R850m. It is my respectful view that it is not in the interest of 
justice that creditors should be delayed that long before they get paid.  
[28] The COJ brought an application to intervene as an interested party and creditor 
in the liquidation application against Cedar Park. The opposition to the application is 
based on the provisions of section 131 of the Act that, once a business rescue 
application is launched, the liquidation proceedings are suspended until the business 
rescue application is determined.  
[29] For the reasons that appear in the preceding paragraphs and my findings in 
respect of the business rescue application in this judgment, I do not find it necessary 
to deal with this point since the dispute between the parties has become moot - 
hence I granted the COJ leave to intervene in the liquidation application.  
 [31] In the circumstances, I make the following order:  
1. Both the applications for a postponement or stay of the proceedings are dismissed 
with costs;  
2. The application for placing Cedar Park under supervision and business rescue is 
dismissed;  
3. The applicants are liable to pay the costs of the respondent, jointly and severally 
the one paying the other to be absolved on the scale as between attorney and client, 
de bonis propiis;  
4. The application for leave to intervene by the COJ in the liquidation application is 
granted with costs.  
5. The Registrar of this Court is directed to forward a copy of this judgment to the 
Gauteng Legal Practice Council for an investigation into the conduct of attorney who 
is responsible for this case at Smit Sewgoolam Incorporated.  
 
Nedbank Limited v Firstclinic Properties One Limited and others [2020] JOL 
48053 (GP)  
Cession-rights transferred- bank as bondholder had cession if landlord defaults-bank 
sued tenant who had cancelled lease-application dismissed 
This is an opposed application wherein the applicant seeks to enforce cessions in 
securitatem debiti registered in its favour by the first respondent, against the current 
occupying tenants/ occupants of the first respondents' premises located at the Louis 
Pasteur Medical Suites 380 Francis Baard Street, Pretoria. As mentioned, the 
applicant seeks the current relief pursuant to cessions in securitatem debiti, 
contained in two mortgage bonds, which the first respondent executed in the 
applicants' favour. It is based on these two cessions that the applicant (a bank) 
seeks an order against the second respondent (a former tenant). 4 The second 
respondent having rented premises from the first respondent pursuant to a lease 
agreement which has since been cancelled. 5 7. On 21 July 2005, the first covering 
mortgage bond B 101901/2005 was registered at the instance of the first respondent 
in favour of the applicant in the Deeds Registry. 6 8. The cession contained in clause 
8 of the first mortgage bond provided as follows: 'The Mortgagor cedes, transfers 
and assigns to the Bank all the Mortgagor's rights, title and interest in and to all 
rentals and other revenues of whatever nature, which may accrue from the 
mortgaged property as additional security for the due payment by the Mortgagor of 
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all amounts owing to or claimable by the Bank at any time in terms if this bond, with 
the express right in favour of the Bank irrevocably and in rem  
It specifically alleges, that the mortgage bonds permit the applicant to step into the 
shoes of the first respondent (as lessor of the property) and to deal with the property 
and consequently the rental payments ancillary to that by enforcing payment of the 
monthly rentals due to the applicant, instead of the first respondent. As for the 
cancellation of the lease agreement, the applicant in reply alleges, that when the 
second respondent cancelled the lease agreement with the first respondent, it as the 
cessionary of the lease agreement was not informed of the breach committed by the 
first respondent, neither was the bank informed of the cancellation of the lease 
agreement at the time. 
Premised on the fact that upon the cession being effected only the applicant was 
vested with the right to cancel the lease agreement and not the first respondent. As 
such the purported cancellation of the agreement of lease on 20 February 2019, is 
ineffective and of no moment. In addition to the above, the applicant asserts that the 
relief sought in the notice of motion is against all the respondents known to remain in 
occupation of the leased premises and to ensure that these tenants honour their 
commitments to the applicant by paying their required monthly rental instalment to 
the applicant. In the present matter it is common cause between the parties that the 
applicant took cession of the first respondent's rights to receive rental. That is 
evident from the two mortgage bonds and it was indeed also submitted by counsel 
for the second respondent. Furthermore, that on 19 December 2018, the applicant 
notified the second respondent of its election to exercise the aforementioned 
cessions.  
LEGAL PRINCIPLES: CESSION IN SECURITATEM DEBITI Cession is defined as 
an act of transfer by which personal rights (claims) are transferred from one estate to 
another. The cedent may transfer his right to the cessionary without the co-operation 
or knowledge of the debtor and even against the debtors will; The right of the cedent 
is transferred in its entirety to the cessionary; The cessionary steps into the shoes of 
the cedent and requires the same right as that of the cedent. The position of the 
cessionary should be exactly the same as that of the cedent. Neither better not 
worse. The cessionary should not be in a stronger position against the debtor than 
what the cedent was;  All the privileges, rights and defences pertaining to the 
transferred right which the debtor had against the cedent, also apply to the 
cessionary; It is settled law, that unless otherwise agreed, a cession in securitatem 
debiti results in the cedent being deprived of the right to recover the ceded debt, 
retaining only the bare dominium or a 'reversionary interest' therein; Only the 
cessionary has locus standi to deal with the ceded debt. In the present matter the 
parties referred the court to the decision Picardi Hotels ltd v Thekwini Properties 
(Pty) ltd 2009 (1) SA 493. In the said matter the Court was called upon to interpret a 
cession securitatem debiti construed on identical terms as the one in casu. The 
matter of Picardi however is distinguishable from the present matter as in Picardi, it 
was the landlord (cedent) who had sued the tenant whereas in the present matter, 
the cessionary (bank) has sued the tenant. In Picardi further, the Court was called 
upon to interpret the wording of the cession securitatem debiti and in embarking on 
this exercise, the court concluded that it was important to ascertain the intention of 
the parties, when the cession was entered into.  
In casu, it was common cause between the parties that the first respondent 
breached the loan agreement by failing to make monthly instalments in full and 
punctually towards the applicant.It was further common cause between them that 
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based on this breach by the first respondent, that the applicant is entitled to enforce 
its cession in securitatem debiti and lay claim of monthly rental amounts payable by 
the second respondent towards the applicant.The second respondent as per the 
answering affidavit has not denied that the first respondent has breach the loan 
agreement and based on this breach that the applicant would be entitled to enforce 
its cession securitatem debiti to lay claim of the rental amounts payable towards the 
applicant. It thus follows that the existence of the cession securitatem debiti, or the 
validity thereof is not being challenged by the second respondent.  
The second respondents' opposition to pay any outstanding rental amount to the 
applicant is premised on the fact that it denied that there is rental owing to the first 
respondent and consequently to the applicant by enforcing its cession in securitatem 
debiti. In addition to this, the second respondent asserts that it has terminated the 
lease agreement with the first respondent on 20 February 2019 and that it has 
subsequently vacated the leased premises on 16 November 2019. As such, a 
challenge is mounted or a dispute exists against the indebtedness by the second 
respondent as against the first respondent and by extension, against the applicant. 
Differently put, the second respondent has raised a defence pertaining to the 
transferred right. The challenge of indebtedness as exercised by the second 
respondent, this court cannot turn a blind eye too as it will amount to this court 
refusing to acknowledge that the second respondent could challenge its 
indebtedness towards the first respondent and that indeed the second respondent 
has a right to do so. There having been a challenge mounted by the second 
respondent, it follows that this dispute first needs to be adjudicated upon and 
resolved and only once a decision in this regard has been made, would the applicant 
be entitled to approach this court to enforce its cession securitatem debiti, otherwise 
it will lead to unjust results. 42. It matters not that the second respondent failed to 
inform the applicant of the breach on the part of the first respondent and their 
subsequent termination of the lease agreement, as in law they carried no such 
obligation. The contractual relationship between the first respondent and second 
respondent which is relevant and in existence, is the relationship between landlord 
(lessor) and tenant (lessee), in terms of the underlying lease agreement concluded 
between them. The applicant is not a party to such lease agreement and therefore, 
no obligation existed upon the second respondent to inform the applicant of any 
breach or termination. 43. Furthermore, nothing further turns on the fact that the 
second respondent, upon receipt of the correspondence dated, 19 December 2018 
and their subsequent payment on 10 January 2019 towards the applicant. It could 
very well be that the payment of the amount R 100 000 was made before any 
dispute to any outstanding rental amount arose. 44. Having regard to what has been 
alluded to above, I cannot conclude that the applicant has satisfied the requirements 
of an interdict be it final or interim and as a result it must follow that the application 
cannot succeed. ORDER 45. Accordingly, I make the following order: - The 
application is dismissed, with costs, including the costs consequent upon the 
employment of two counsel. 
 
South African Airways (SOC) Limited and others v National Union of 
Metalworkers of South Africa obo Members and others [2020] JOL 47663 (LAC) 

Business rescue-Labour and Employment – Retrenchments when can BRP start 
process  
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In determining the question of when a business rescue practitioner can commence 
retrenchment proceedings under section 189 of the Labour Relations Act 66 of 1995, 
the court had to decide on the correct interpretation of section 136(1)(b) of the 
Companies Act 71 of 2008. 

The Labour Court in this case found that the business rescue practitioners' conduct in 
issuing a notice in terms of section 189(3) of the Labour Relations Act was 
procedurally unfair and directed that the notice be withdrawn. 

In December 2019, the first appellant (“SAA”) was placed under voluntary business 
rescue and the second and third appellants were appointed as the business rescue 
practitioners to oversee its affairs. Prior to the commencement of the business rescue 
proceedings, SAA’s management proposed a reorganisation of its business in which 
it was envisaged that 944 employees of a workforce of about 4 700 may be dismissed 
for operational reasons. A retrenchment process commenced with the issue of a 
section 189(3) notice to the employees. After the appointment of the business rescue 
practitioners, the consultation process was aborted. However, in March 2020 the 
business rescue practitioners issued a notice in terms of section 189/189A in which 
they invited the employees and the unions to consult over proposed retrenchments. 
However, the first and second respondents challenged the lawfulness thereof on the 
ground that the business rescue practitioners had not presented the employees with 
a business rescue plan as contemplated in section 150 of the Companies Act 71 of 
2008. The Labour Court held that there was complete protection against the 
employees' dismissal during the business rescue proceedings and found that the 
present dispute implicated the constitutional right to fair labour practices. 

The basis of the present appeal was inter alia that the Labour Court erred in 
interpreting section 136 to mean that there is complete protection against employees' 
dismissal during the business rescue proceedings and holding that the default position 
imposed by section 136 is that the retrenchment is excluded or prohibited until the 
development of a business rescue plan. 

Held that the business rescue practitioners’ contention that the jurisdiction of the 
Labour Court was ousted by section 133(1) of the Companies Act which prohibits any 
legal proceedings against a company in business rescue without the written consent 
of the business rescue practitioners, or the leave of the Court. The court disagreed, 
finding that the Labour Court’s jurisdiction was triggered by the need to compel the 
employer to comply with a fair procedure. 

The formulation of a business rescue plan is the central task of a business rescue 
practitioner and it must be developed with the greatest expedition. Section 150(5) of 
the Companies Act provides that the business rescue plan must be published within 
25 business days after the date of the appointment of the business rescue practitioner 
save where an extension had been granted by the court or the majority of creditors. It 
is clear from that provision that, as the business rescue plan must be published within 
a short period, retrenchments would be contained in the plan as opposed to a 
piecemeal reconstruction of the company which would allow a decision on 
retrenchments before the plan was published. The court confirmed the Labour Court's 
conclusion that the issuing of the section 189 notice by the business rescue 
practitioners, absent the business rescue plan, was premature, unfair and had to be 
withdrawn. 
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The appeal was dismissed. 

Tuhf Limited v Swanepoel; Tuhf Limited v Kriek (74895/2019; 74896/2019) 
[2020] ZAGPPHC 391 (20 August 2020) 

Sequestration application-benefit to creditors-professional developers of multimillion 
Rand developments suddenly become virtually destitute- Examination of this position 
or the taking control thereof by a trustee, might yield some prospect of recovery 

This is the judgment in two sequestration applications launched by the same creditor 
as applicant in both applications with the same cause of action against two sureties 
of the same principal debtor. Both sureties delivered virtually identical opposing 
affidavits, both claiming that they are pensioners, that the houses they live in belong 
to their wives and that their respective estates are so devoid of assets that there are 
no advantage for creditors, should they each be sequestrated. The parties were all 
represented by the same respective firms of attorneys and counsel. Due to these 
facts the two applications were simultaneously heard and the parties consented to a 
single judgment being given. 

During 2011/2012 the respondents were, as directors of a company called Credenda 
Property Holdings (Pty)Ltd involved in the development and refurbishment of certain 
immovable properties in Sunnyside, Pretoria. As part of the development and 
refurbishment, a shelf company, Comocap (Pty) Ltd (“Comocap”) was “obtained” by 
the respondents to acquire the immovable properties. The respondents each hold 
25% shares in Comocap. The ultimate goal of the development was to develop 
properties with 192 “student beds”. 

In April 2013 Comocap had an undertaking from the University of Pretoria that it 
would secure the occupation of 102 of the “student beds”. Armed with this, the 
respondents on 16 May 2013 obtained a loan from the applicant to Comocap in the 
amount of almost R 11, 3 million. Amongst other securities, the respondents each 
signed an unlimited suretyship in favour of the applicant for Comocap’s 
indebtedness. 

 At the end of 2014 the University apparently reneged on its undertaking to take up 
“student beds” in the development.  During January 2015, Comocap defaulted on its 
loan repayments to the applicant, resulting in the full outstanding amount of the loan 
becoming then due and payable.  In March 2015 the outstanding indebtedness of 
Comocap stood at R 9 288 988, 81. This lead to the applicant instituting proceedings 
for repayment in this court against Comocap and its sureties. 

On 3 August 2015, this court granted an order in terms of which Comocap and its 
sureties were ordered, jointly and severally to repay the outstanding amount to the 
applicant. The executability of Comocap’s property was prevented by it being placed 
in business rescue. The business rescue practitioner has since opted for the 
liquidation of Comocap, but the application for liquidation is opposed and there is an 
application for the removal of the business rescue practitioner pending in this court. 
In fact, these proceedings have been dragging along for the past two years. 
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 In Stratford and others v Investec Bank Ltd and others 2015(3) SA 1 (CC) the 
Constitutional Court added the following at par [44] to the adjudication of the 
concept of advantage to creditors: 

“The meaning of the term “advantage” is broad and should not be 
rigidified”. 

3.5    Section 10(c) of the Act expressly provides that at the current stage, namely 
where only provisional orders of sequestration are sought, the applicant only has to 
prove the facts which it believes engender the belief that there would be an 
advantage to it as the sole creditor of the respondents, on a prima facie basis  as 
opposed to the onus on a balance of probabilities as required at the stage 
where  final sequestration orders are sought, as provided for in terms of section 
12(1)(c) of the Act, on which the respondents rely. 

The summary of the respondents’ position is that they are both pensioners and that 
they have, save for the 25% shares each in Comocap, no other assets. All movables 
in their matrimonial homes are owned by their respective wives. The both have bank 
accounts but failed to furnish copies or particulars thereof. They are both directors of 
multiple companies but allege that all these companies are dormant.  

The fact that professional developers of multimillion Rand developments suddenly 
become virtually destitute when being called upon to make good their suretyships 
should raise an eyebrow.  The bald, vague and sketchy particulars of the 
respondents’ positions (to borrow from the language used in summary judgment 
proceedings), raise another proverbial eyebrow. In my view, even if a creditor might 
not be entitled to a full and frank disclosure of the position of a debtor in the position 
of the respondents prior to the launching of a sequestration application, then 
certainly a court would be entitled to candour once such an application has been 
launched. This was not displayed by the respondents, raising both the court’s 
eyebrows. 

Furthermore, the respondents’ persistence with allegations of prospective sales of 
the properties of Comocap and their opposition to the liquidation of Comocap, 
coupled with their perceived reluctance to let go of their shares, although alleged to 
be without value, creates some uncertainty as to the actual value of the shares. 
Examination of this position or the taking control thereof by a trustee, might yield 
some prospect of recovery. Similarly, the allegation that all the companies of which 
the respondents are directors are dormant, calls for an enquiry. The applicant was 
also only able to ascertain the formal positions of directorships but cannot, without 
an enquiry, ascertain the position regarding shareholding in those companies.  

4.5     A last point made by Adv Cooke who appeared on behalf of the applicant, was 
that, should it appear on the return day of provisional orders that there are in 
fact insufficient assets to constitute an advantage to the applicant as creditor, 
then the applicant would be in for the wasted costs and there would have 
been no prejudice for the respondents. 
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4.6     I am satisfied that the applicant has satisfied the onus on it as contemplated in 
section 10(c) of the Act. It is unfortunate that the state of the unopposed 
motion court roll in this Division is such that dates are only available in some 
seven months’ time.  

The estate of the Respondent is hereby provisionally sequestrated. 

 

HLUMISA TECHNOLOGIES AND ANOTHER v NEDBANK LTD AND OTHERS 
2020 (4) SA 553 (ECG) 
 
Company — Winding-up — Rescission — Application for rescission not automatically 
suspending operation and execution of final winding-up, which remains in place — 
Affected party may approach court under rule 45A of Uniform Rules to suspend 
execution of final winding-up pending finalisation of application for rescission. 

Insolvency — Compulsory sequestration — Rescission — Application for rescission 
not automatically suspending operation and execution of final sequestration order, 
which remains in place — Affected party may approach court under rule 45A of 
Uniform Rules to suspend execution of final winding-up order pending finalisation of 
application for rescission. 

An application for the rescission of a final winding-up or sequestration order does not 
automatically suspend its operation and execution. If this were the case, 
respondents or defendants could, by applying for rescission, frustrate the liquidation 
process, leaving successful parties without the protection afforded to them, in the 
event of an application for leave to appeal or the noting of an appeal, by s 18 of the 
Supreme Courts Act 10 of 2013. Respondents or defendants may, however, 
approach the court under rule 45A of the Uniform Rules of Court to suspend 
execution pending the finalisation of an application for rescission. (See [4] and [20] – 
[21].) 
The court, applying these principles, dismissed an application for an order directing 
that the directors of a company in liquidation be placed in control of the company's 
bank account pending an application for the rescission of the final winding-up order 
(a final winding-up order places company assets in the hands of the liquidator and 
discharges the directors) (see [1], [3], [14], [21] and [23]). 
 
 
 
ZIEGLER SOUTH AFRICA (PTY) LTD v SOUTH AFRICAN EXPRESS SOC LTD 
AND OTHERS 2020 (4) SA 626 (GJ) 
 
Company — Business rescue — Business rescue or liquidation — Ailing state-owned 
airline — Applicant submitting evidence that (1) airline would trade profitably if properly 
managed; (2) liquidation would have disastrous effects on company, economy — 
Reasonable-prospect threshold met — Business rescue practitioners should be given 
opportunity to investigate company's affairs and implement rescue plan — Companies 
Act 71 of 2008, s 131(4). 
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The issue in the present case was whether the court would exercise its discretion 
under s 131(4) of the Companies Act 71 of 2008 (the Act) to place SA Express, a 
state-owned airline, under business rescue, or whether it should instead wind it up 
(liquidate it). Under s 131(4), a court 'may' make a business-rescue order if it was 
satisfied that (i) the company is financially distressed; (ii) failed to pay a debt; or (iii) it 
was otherwise just and equitable to do so (see [5] of the judgment for the wording of 
the provision). Ziegler, an unpaid creditor that provided logistical services to SA 
Express, alleged that there was a reasonable prospect of saving SA Express's 
business, and that it was therefore a preferable option to its alternative claim for 
liquidation. Ziegler argued that while SA Express currently relied on taxes, 
government-guaranteed debt and resources from outside the aviation industry, it was 
inconceivable that it would not be able to trade profitably if properly managed. 
Ziegler pointed out that SA Expresss had substantial assets, including a fleet of 24 
aircraft and a valuable flight route network, and argued that it could not, on the 
information available, be concluded that SA Express was terminally ill. Ziegler 
emphasised the disastrous economic and financial effects of a liquidation (see [57]). 
None of the affected stakeholders, including the government as shareholder, the 
employees or creditors of SA Express opposed the application, this signaling at least 
acquiescence if not support for the attempt to rescue the company (see [59]). 
SA Express, while admitting that it was indeed financially distressed and, in fact, 
commercially insolvent, opposed the application on various grounds. The high-water 
mark of its case was that it was able to secure an additional cash injection of R164 
million from government for the 2020/2021 financial year and that its business plan 
and strategy plan indicated that it was on a growth path. Its answering affidavit was, 
however, silent on its finances and plans. It denied that Ziegler had showed a 
reasonable prospect that the objectives of business rescue could be achieved but 
put up no facts to contradict Ziegler's averments. 
Held 
By failing to deal with the factual averments made by Ziegler or to disclose its 
finances and instead challenging the reasonable prospects of its rescue, SA Express 
inexplicably condemned itself to liquidation (see [48] – [49]). But Ziegler had shown 
that while SA Express was currently reliant on taxes, government-guaranteed debt 
and resources from outside the aviation industry, it was inconceivable that SA 
Express would not be able to trade profitably if properly managed (see [52]). Under s 
131(4) the court had a discretion (in the loose sense) which required it to render a 
value judgment as to whether there was a reasonable prospect of rescuing the 
company (see [61]). In the light of the facts outlined by Ziegler, the answer was 'Yes': 
it would be in the interests of justice and in the public interest to afford business 
rescue practitioners the opportunity to investigate SA Express's affairs and formulate 
an appropriate business rescue plan (see [62]). In such an investigation its liquidity 
and funding requirements could be assessed, and equity partners identified and 
additional funding procured (see [53]). 
There was, moreover, merit in Ziegler's contention that even if the business rescue 
practitioners were unable to secure sufficient funding for a successful rescue, the 
sale of SA Express could well yield a better return for creditors than its immediate 
liquidation (see [57]). 
Chapter 6 of the Act provided sufficient safeguards to protect the rights and interests 
of all affected persons and ensured that the business rescue proceedings would be 
terminated if they proved to be a fruitless endeavour (see [63]). While Ziegler's 
criticism of SA Express's conduct in opposing the application on unconvincing 



34 
 

grounds while manifestly failing to address the relevant issues, including its financial 
position, was deserved, the matter of costs would be held over (see [71], [73]). 
Application for an order placing SA Express under supervision with a view to the 
commencement of business rescue proceedings accordingly granted. 
 

Associated Portfolio Solutions (Pty) Ltd and another v Basson and others 
[2020] 3 All SA 305 (SCA) 

Corporate and Commercial – Company law – Debarment of representative and key 
individual of financial service provider under Financial Advisory and Intermediary 
Services Act 37 of 2002 – Fairness of decision to debar – Misconduct established at 
prior disciplinary hearing not to be regarded as separate to debarment proceedings, 
and consideration of such factor not unfair. 

The first respondent (“Mr Basson”) was one of the four founder-shareholders, directors 
and employees of the first appellant (“APS”), a fund management business, and the 
second appellant (“Pentagon”), a financial services provider. The two businesses 
operated as a quasi-partnership and Mr Basson was a “registered representative” and 
a “key individual” in both of them under the Financial Advisory and Intermediary 
Services Act 37 of 2002. 

In 2016 there was a falling out between Mr Basson and his fellow directors, and in 
September of that year Mr Basson stopped going to work. Subsequently, evidence of 
wrongdoing on his part was brought to the attention of another director, and a 
disciplinary inquiry was scheduled in which Mr Basson was charged with ten counts 
of misconduct. He responded by instituting proceedings against the other directors, 
under section 163 of the Companies Act 71 of 2008, alleging oppressive and unfair 
conduct by them. He sought an order that they be directed to purchase his shares in 
the quasi-partnership at a fair value. He alleged that their conduct, in laying unfounded 
misconduct charges against him, was motivated by the desire to devalue his shares 
so as to acquire them for far less than their fair value. The matter was referred to 
arbitration. 

Whilst the arbitration was pending, the disciplinary enquiry against Mr Basson 
proceeded. He was found guilty of five of the charges. The chairperson of the 
disciplinary enquiry found that dismissal was warranted. 

Advice was sought by the appellants from the third respondent (“Moonstone”), being 
the appellants’ compliance officer under the Financial Advisory and Intermediary 
Services Act 37 of 2002, on how to proceed, now that Mr Basson had been found 
guilty in the disciplinary enquiry. Acting on the advice received, the appellants 
convened a directors’ meeting, at which it was resolved that Mr Basson be debarred. 

Mr Basson launched review proceedings in the High Court seeking that the decision 
taken by the appellants to debar him be set aside. Setting aside Mr Basson’s 
debarment and dismissing the appellants’ counter-application, the High Court found 
that because the disciplinary proceedings were regulated by provisions of the Labour 
Relations Act 66 of 1995, the results thereof could not inform the debarment 
proceedings as the latter fell under the Financial Advisory and Intermediary Services 
Act. 
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On appeal, the appellants took issue with the key finding of the High Court – that the 
disciplinary and debarment processes were separate and distinct and that the earlier 
process could not inform the later one. 

Held – Mr Basson’s review ground that he was not given a fair opportunity to make 
representations could not be supported. He was found to have fully participated in the 
enquiry. 

The second ground of review was that the debarment decision had been prejudged 
and tainted by bias. The Court rejected the allegation of unfairness in that regard. 

The appeal was upheld. 
  

Matshazi v Mezepoli Melrose Arch (Pty) Ltd and another and related matters 
[2020] 3 All SA 499 (GJ) 

Corporate and Commercial – Company law – Applications by company managers to 
place companies under business rescue – Defence of force majeure in that national 
lockdown excused companies from their obligations to their employees and other 
creditors, who therefore had no locus standi to bring the business rescue applications 
– Where provision is not made contractually by way of a force majeure clause, a party 
will only be able to rely on the very stringent provisions of the common law doctrine of 
supervening impossibility of performance, for which objective impossibility is a 
requirement – Requirements for defence not fulfilled and court finding reasonable 
possibility that companies could be rescued. 

In each of the four applications before the court, orders were sought placing the first 
respondent in each application under supervision and commencing business rescue 
proceedings under section 131(4)(a) of the Companies Act 71 of 2008. The applicants 
were each employed as managers of the respondent companies. 

The defences raised by the respondent companies were that as a result of the national 
lockdown, force majeure presented, excusing the respondent companies from their 
obligations to their employees and their other creditors, who therefore had no locus 
standi to bring the applications. It was also disputed that the companies (other than 
one of them) were not financially distressed. 

Held – As business rescue aims to facilitate rehabilitation, it seeks the achievement 
of one of two goals: (a) to return the company to solvency, or (b) to provide a better 
deal for creditors and shareholders than what they would receive through liquidation. 

Section 131(4)(a) of the Act provides that a court may make an order placing a 
company under supervision and commencing business rescue proceedings if it is 
satisfied that the company is financially distressed; or the company has failed to pay 
over any amount in terms of an obligation under or in terms of a public regulation, or 
contract, with respect to employment related matters or it is otherwise just and 
equitable to do so for financial reasons; and there is a reasonable prospect of rescuing 
the company. 

The respondents appeared to be raising force majeure only in respect of their 
employment contracts. The defence was not raised when payment was demanded by 
other creditors. If provision is not made contractually by way of a force majeure clause, 
a party will only be able to rely on the very stringent provisions of the common law 
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doctrine of supervening impossibility of performance, for which objective impossibility 
is a requirement. Such impossibility was not proven in this case. 

The Court found that the respondent companies had failed to pay over an amount in 
terms of their obligation under the employment contracts, and that they were shown 
to be financially distressed. 

The directors appeared to move funds between all the entities which they controlled 
and a trust, without disclosing a complete financial picture, notwithstanding that they 
were all separate companies that were all financially distressed. Placing the 
respondent companies under business rescue would allow the business rescue 
practitioner to attain a clear and complete understanding of the financial positions of 
the respondent companies, so that an attempt can be made to rescue them or, if that 
is not possible, wind them up. The Court was satisfied that there was a reasonable 
possibility that the companies could be rescued. 

The applications accordingly succeeded. 

Organisation Undoing Tax Abuse and another v Myeni and others [2020] 3 All 
SA 578 (GP) 

Corporate and Commercial – Company director – Declaration as delinquent director 
– Section 162(5) of the Companies Act 71 of 2008 – A court must make an order 
declaring a person a delinquent director if while a director, he grossly abused the 
position; took personal advantage of information or an opportunity, or intentionally or 
by gross negligence inflicted harm on the company or a subsidiary of the company; or 
acted in a manner that amounted to gross negligence, wilful misconduct or breach of 
trust or in a manner contemplated in section 77(3)(a), (b) or (c) of the Act – Although 
a declaration of delinquency under section 162(5) has the effect that a person may not 
serve as a director of a company for a minimum of 7 years, court imposing lifetime ban 
in present case. 

The first defendant (“Myeni”) was chairperson of the board of the second defendant 
(“SAA”) until 2017.In the present proceedings, the plaintiffs sought an order declaring 
Myeni a delinquent director in terms of section 162(5) of the Companies Act 71 of 
2008. Four sets of transactions were relied on to support their claim. To expedite 
matters, the plaintiffs only led evidence on two of those. 

Held – Section 162(5) states that a court must make an order declaring a person a 
delinquent director if while a director, he grossly abused the position; took personal 
advantage of information or an opportunity, or intentionally or by gross negligence 
inflicted harm on the company or a subsidiary of the company; or acted in a manner 
that amounted to gross negligence, wilful misconduct or breach of trust or in a manner 
contemplated in section 77(3)(a), (b) or (c) of the Act. 

A declaration of delinquency under section 162(5) has the effect that a person may 
not serve as a director of a company for a minimum of 7 years – although the court 
has the power to relax the order after 3 years. Where the grounds for delinquency 
have been established, the court has no discretion and must grant the order. The only 
discretion given to the court concerns the conditions that may be attached to the order. 
It has been stated in case law that the four grounds for delinquency under section 
162(5)(c) all share the common feature that they involve serious misconduct on the 
part of the director. That implicates a person who grossly abuses the position of 
director and acts in a way tantamount to recklessness. Objectively, Myeni’s conduct 
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had to be weighed against the standards expected of a reasonable director in her 
position. Subjectively, her conduct had to be weighed against the skills, qualifications 
and experience she possessed. 

The Court considered the duties imposed on a director under the Companies Act, 
as amplified by the Public Finance Management Act 1 of 1999. In terms of section 
50 of the latter Act, all directors of SAA were subject to heightened fiduciary duties. 
The said legislative instruments and SAA’s corporate policy documents formed the 
background against which Myeni’s conduct had to be evaluated. 

Turning to the first transaction (the “Emirates deal”) referred to by the plaintiffs, the 
Court noted the range of benefits posed by the deal for SAA. Despite those benefits, 
Myeni thwarted the signing of the deal. She was shown to have acted dishonestly, 
stating false facts to support her stance, and grossly abused her powers in blocking 
the deal. In Court, Myeni’s explanation of her actions was nonsensical and 
contradictory. She had no reasonable grounds for blocking the Emirates deal, and was 
found to have breached her fiduciary duty to act in good faith, for a proper purpose 
and in the best interests of SAA. The failure of the deal led to irreparable harm for SAA 
and the country. 

The second transaction referred to (the “Airbus swap”) involved an agreement 
between SAA and Airbus to cancel their old agreement (involving onerous obligations 
for SAA) and to substitute it with a new deal for SAA. The new deal would have 
significant benefits for SAA. However, that deal was also thwarted by Myeni, who 
delayed the matter, and then undid the work already done in the deal and began to 
renegotiate the deal unilaterally – backtracking on the resolution to proceed and 
altering the terms. The Court expressed its displeasure with the conduct of Myeni in 
the trial. She was found to be a dishonest and unreliable witness. Her explanations for 
the inexplicable course of actions taken by her at SAA were unconvincing. Her conduct 
satisfied several grounds for delinquency. 

Issuing a declaration that Myeni was a delinquent director, the Court ordered that 
the order subsist not just for 7 years, but for Myeni’s lifetime. 

 

 


