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SUBJECT INDEX 

 
Appeal-against summary judgment a quo held that the versions which they gave 
were ‘conveniently’ bald and scant, and thus did not provide sufficient particularity, 
court disagreedI respectfully differ. ECLIPSE SYSTEMS and others v  HE & SHE 
INVESTMENTS (PTY) LTD,Western Cape, Cape Town, 31 July 2020Case no: A 
294/19  

Attorney- demanding payment of some R39 million, which they claimed was outstanding, 
and warning that if the money was not paid by the following day, execution would be levied. 
Barnabas Xulu, the attorney representing Western Cape judge president John Hlophe, has 
failed in a bid to appeal against a court ruling that his law firm repay R20m to the department 

of agriculture, forestry & fisheries. B Xulu & Partners Incorporated and Another v 
Department of Agriculture, Forestry and Fisheries and Another (Ndudane and 
Another Intervening) (6189/2019) [2020] ZAWCHC 99 (1 September 2020) 

Attorney — Misconduct — Appropriate order — Misappropriation of trust moneys — 
Husband and wife partners in firm, with husband misappropriating moneys and wife 
delaying in reporting his doing so — Appropriate sanction for wife. HEWETSON v 
LAW SOCIETY OF THE FREE STATE 2020 (5) SA 86 (SCA) 
Attorney-admission application-notice to oppose by individual Ex Parte Montshiwa in 
re Nkomo  (Intervening party) v Motshiwa.  North West, Mahikeng, case 56/2019 
3September 2020)  

Attorneys-incorporated company-personal liability Stols v Garlicke & Bousfield (PKF 
(Durban) Incorporated) and others as Third Parties) [2020] JOL 48431 (KZP)  

Constitutional and Administrative Law – Disaster Management Act 57 of 2002 – State 
of National Disaster – Constitutionality of Disaster Management Act – Whether 
absence of parliamentary oversight in States of National Disaster gives executive the 
power to impermissibly issue regulations which negatively impact on fundamental 
rights – Court confirming lawfulness of Act, finding that under States of National 
Disaster, fundamental rights remain intact in the sense that any limitation is still subject 
to being tested against section 36 of the Constitution Freedom Front Plus v President 
of the Republic of South Africa and others [2020] 3 All SA 762 (GP) 



Costs — Against public official — Punitive costs order sought against Public 
Protector in failed application by institute acting in public interest — Issues raised not 
mere political point-scoring but were of momentous public importance — Rationale 
for costs order sought against deponent to founding affidavit unjustifiably 
undermined bona fides of applicant. INSTITUTE FOR ACCOUNTABILITY IN 
SOUTHERN AFRICA v PUBLIC PROTECTOR AND OTHERS 2020 (5) SA 179 (GP) 
 
Counsel-disregarding practice directive to identify the portions of the record that in 
their opinion are necessary to be read is unacceptable." MEC: Western Cape 
Department of Social Development v Esau and Another (Case no 379/2019) [2020] 
ZASCA 103 (16 September 2020) 
 
Court — High Court — Jurisdiction — Foreign company — Application to compel 
English company to produce record of disciplinary proceedings conducted in United 
Kingdom — Uniform Rules of Court, rule 53. HOLLOWAY AND ANOTHER v PADI 
EMEA LTD 2020 (5) SA 172 (GJ) 
 
DIRECTIVES SEPTEMBER 2020 JUDGE PRESIDENT GAUTENG, September 
2020 
 
Default judgment-An application for rescission of a default judgment granted by the 
registrar, after which applicant's bank accounts were attached without notice to her. 
Absa was at fault. Booysen v Absa Bank Ltd and others Case 25718/2018 Gauteng, 
JHB. (11 September 2020) 
 
Discovery-disclosure-Application by a subcontractor for the disclosure by a 
contractor  of information concerning initiative/incentive arrangements concluded 
between contractor and employer – disclosure sought to assess subcontractor’s 
entitlement to contractual benefits in terms of the subcontract– right to information 
recognised as an incident of the contractor’s duty of good faith and the cooperation 
required of parties to have an informed understanding of their rights and duties – no 
conflict of duties found to prevent the contractor from making disclosure – 
confidentiality claim unfounded-   order of court below modified  consistent with the 
scope of the subcontractor’s right. Mitsubishi Hitachi Power Systems Africa (Pty) Ltd 
v Murray and Roberts Ltd and Another (1011/2019) [2020] ZASCA 110 (29 
September 2020) 
 
Electronic communications-signing of agreements-The parties agree that they did 
not exchange any physical documents pertaining to the credit application. All 
communication and exchange of documents happened electronically, via email. 
Surety not bound! Massbuild (Pty) Ltd t/a Builders Express, Builders Warehouse and 
Builders Trade Depot v Tikon Construction CC and another[2020] JOL 48548 (GJ)  
Evidence — Admissibility — Findings of fact by another court — Such generally 
admissible in later proceeding — But evidence of conviction in criminal proceedings 
not admissible in subsequent civil proceedings as proof of guilt — Ambit of 
Hollington rule discussed. INSTITUTE FOR ACCOUNTABILITY IN SOUTHERN 
AFRICA v PUBLIC PROTECTOR AND OTHERS 2020 (5) SA 179 (GP) 

Exception to claim – Rules regarding exceptions – Excipient must satisfy court that the 
conclusion of law set out in the particulars of claim is unsustainable – Court may 
uphold the exception only if satisfied that the cause of action or conclusion of law 
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cannot be sustained on every interpretation that can be put on those facts. Hlumisa 
Investment Holdings (RF) Ltd and another v Kirkinis and others [2020] 3 All SA 650 
(SCA) 

Exceptions-averments enough-exception dismissed on appeal!-Breach of fiduciary 
duty by trustee – trustee acquiring property from trust – concealing from other 
trustees existence of an opportunity to sell property to third party at a profit – trustee 
nominating company owned or controlled by him to acquire property – company 
reselling property at a profit – allegation that company knowingly participated in 
trustee's breach of trust is an allegation that company acted wrongfully – pleading 
not excipiable, Breetzke and Others NNO v Alexander NO and Others (232/2019) 
[2020] ZASCA 97 (2 September 2020) 

 
Execution – Sale in Execution – Immovable property – Transfer of ownership passed 
to bona fide purchaser - Judgment that gave rise to the sale in execution void ab 
initio – Registration of property into purchaser’s name did not make him owner of the 
property – Owner entitled to relief aimed at reinstating her registered ownership. 
Absa Bank Limited v Mare and others [2020] JOL 48204 (GP) 

Fees-  Contingency Fee Agreement does not entitle attorneyto 25% of a plaintiff’s 
award, irrespective of the amount of work he has put into matter by way of legal 
services-plaintiff to be refunded Johannes v Franz Maritz Attorneys (898/2020) 
[2020] ZAECGHC 100 (8 September 2020) 

Interdict — Interdict on repetition of allegedly defamatory statement. TAU v 
MASHABA AND OTHERS 2020 (5) SA 135 (SCA) 
 
Interdict- requirements for granting of a final interdict – whether claim for damages 
an appropriate alternative remedy for ongoing infringement of rights to dignity and 
privacy – finding that due to ongoing nature of infringement damages not appropriate 
– final interdict granted. SM v ABB [2020] JOL 48558 (GJ) 

Interdict- restraining someone from disposing of his own property Meyersdal Nature 
Estate Homeowners Association NOC and Another v Farrar and Others 
(2019/17644) [2020] ZAGPJHC 217 (4 September 2020) 

Legal Practice – Attorney’s fees – Reasonableness – Contingency fee agreement – 
Validity of agreement – In terms of section 2 of the Contingency Fees Act 66 of 1997, 
the attorney is required at the outset, to make an assessment of the prospects of 
success of the client’s case – Where contingency fee agreement was only concluded 
a few months before the trial despite the fact that the plaintiff’s attorney had been 
working on the matter on a contingency basis for much longer, section 2 not complied 
with and agreement was invalid. Mkuyana v Road Accident Fund [2020] 3 All SA 834 
(ECG) 

Locus standi-Action against developer of sectional title development arising from 
defects in the design and construction of foundations for structures situated on 
common property – power of body corporate to pursue such a claim – Sectional Title 
Schemes Management Act 8 of 2011 – body corporate's power to pursue such a 
claim conferred by s 2(7)(b) of Act – no need for a special resolution in terms of 
s 2(7)(e) of Act. Central Developments Tshwane (Pty) Ltd and Another v Body 



Corporate, Twee Riviere Aftree Oord (635/2019) [2020] ZASCA 107 (21 September 
2020)  

National Credit Act-section 129 notice- obligation to “draw to the notice of the 
consumer in writing”, without specifying how this was to be done- It would seem to 
me that in the circumstances, I must, or at least may, regard the chosen address to 
be fatally defective for the purposes of s129(5) and, instead of purporting to 
authorize a deviation from the section that does not entail personal service, create 
the most sensible constructive domicilium for purposes of the section, to the extent 
that it still applies in the circumstances, and, in the alternative, deem the section 
simply not to apply and apply a constructive choice on the part of the consumer of 
the email method specified in s65(2)(iii).Standard Bank of South Africa Limited v 
Matse; In Re: Standard Bank of South Africa Limited v Matse (19/41390) [2020] 
ZAGPJHC 221 (11 September 2020) 

Prescription Act 68 of 1969  – claim in respect of a universal partnership prescribes after 
three years from the termination of the universal partnership in terms of s 11(d)  – 
termination date of universal partnership is a fact-specific issue; sometimes it may coincide 
with the termination of the consortium but not necessarily – claim prescribed as it was 

instituted more than three years after the universal partnership terminated. Khan v Shaik 
(641/2019) [2020] ZASCA 108 (21 September 2020) 

Prescription Act 68 of 1969 – s 14 of the Act – whether series of payments in terms 
of agreement between creditor and debtor were acknowledgements of liability that 
interrupted prescription. Investec Bank Limited v Erf 436 Elandspoort (Pty) Ltd and 
Others (410/2019) [2020] ZASCA 104 (16 September 2020) 

Prescription of claims-Amendments-claims-prescription-effect on –taken into 
account  Bray v Boshoff N.O. in re Boshoff N.O. v Bray Gauteng Local Division, JHB, 
case 2017/16274  

Pre-trial conference-on which issues may the parties agree-when the lawyers agree 
it is as if they had the clients’ consent-This judgment concerns the court’s jurisdiction 
to make an order based upon the agreement of the parties’ legal representatives but 
where one of the parties had not agreed to the order-lawyers may agree Denby v 
Ekurhuleni Metropolitan Municipality (27338/2017) [2020] ZAGPJHC 213 (9 
September 2020)  

Rescission application-default judgment-attachment of bank accounts -An 
application for rescission of a default judgment granted by the registrar, after which 
applicant's bank accounts were attached without notice to her. Absa was at fault. 
Booysen v Absa Bank Ltd and others Case 25718/2018 Gauteng, JHB. (11 
September 2020) 

Review application – Decision to refuse asylum application found to be tainted by lack 
of rationality and procedural and substantive flaws. LM v Chairperson of the Standing 
Committee for Refugee Affairs and others [2020] 3 All SA 780 (WCC) 

Review application – Late filing – In exercising its power under section 9(2) of the 
Promotion of Administrative Justice Act 3 of 2000 to grant an extension of time beyond 
the 180-day limit contemplated in section 7(1) the court is enjoined to give 
consideration to the interests of justice. LM v Chairperson of the Standing Committee 
for Refugee Affairs and others [2020] 3 All SA 780 (WCC) 
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Review application-review application under rule 53, and not rule 6, of the Uniform 
Rules of Court-administrative action which is unlawful, irrational, unreasonable and 
procedurally unfair in terms of the Promotion of Administrative Justice Act, 2000 
("PAJA"), or falls to be set aside on the basis of the principle of legality. Weir-Smith 
N.O and Others v Master of the High Court of South Africa, Gauteng Division, 
Pretoria and Others (20088/2020) [2020] ZAGPPHC 541 (25 September 2020) 

Review- interdict by Magistrate- Upon the Magistrate (correctly) declining to do so Applicants 
did not  take up the invitation to give viva voce  evidence, or hand in affidavits, but took 
various points in limine that the application had not been urgent and did not fall within the 
definition of “harassment” in the Act, amongst others. The review is dismissed with costs 
Ferreira and Another v Magistrate , Mr Koopman NO and Another (2448/2018) 
[2020] ZAECGHC 102 (8 September 2020) 

Review — In what cases — Commission of inquiry — Grounds — Legality — 
Whether findings reviewable by court of law. CORRUPTION WATCH AND 
ANOTHER v ARMS PROCUREMENT COMMISSION AND OTHERS 2020 (2) 
SACR 315 (GP) 

 

Review — In what cases — Commission of inquiry appointed to investigate and 
make findings on whether military-arms procurement process of government was 
marked by fraud and corruption — Failure to enquire fully and comprehensively into 
issues to be investigated as per terms of reference — Failure to examine evidence 
material to issues at hand — Failure to rigorously test versions of vital witnesses — 
Various mistakes of law made — Findings of Commission set aside on basis of 
failure of Commission to operate according to requirements of legality and rationality. 
CORRUPTION WATCH AND ANOTHER v ARMS PROCUREMENT COMMISSION 
AND OTHERS 2020 (2) SACR 315 (GP) 

Review-Magistrate submits civil case for review-no allowed, Jacobs v Van Der 
Merwe (R55/2020) [2020] ZAFSHC 153 (3 September 2020) 

 
Review-of administrative process- invalid administrative act in proceedings for 
judicial review has a discretion whether to grant or to withhold the remedy. It is that 
discretion that accords to judicial review its essential and pivotal role in 
administrative law, for it constitutes the indispensable moderating tool for avoiding or 
minimising injustice when legality and certainty collide.’ Kwadukuza Municipality v 
McDonalds South Africa and Others (D3430/2020) [2020] ZAKZDHC 45 (18 
September 2020) 
 
Rule 30 and rule 30A- purposes and requirements of Rule 30A and Rule 30, and 
which was appropriate. MINISTER OF POLICE v BACELA, case 275/2019, Eastern 
Cape, Bhisho, 8 September 2020.  
 
Rule 31(1) - Mortgage — Foreclosure — Application to declare property specially 
executable — Compliance with rule 46A of Uniform Rules of Court required — May 
not be short-circuited by resort to money-judgment procedure under rule 31(1). 
CHANGING TIDES 17 (PTY) LTD v MIEKLE AND ANOTHER 2020 (5) SA 146 
(KZP) 
 



Spoliation — Mandament van spolie — When available — Electricity supply — Body 
corporate of sectional title scheme reducing supply of electricity to unit of owner who 
was in arrears with levy payments. NIEHAUS v HIGH MEADOW GROVE BODY 
CORPORATE 2020 (5) SA 197 (GJ)  
 
Summary judgment-appeal a quo held that the versions which they gave were 
‘conveniently’ bald and scant, and thus did not provide sufficient particularity, court 
disagreed ECLIPSE SYSTEMS and others v  HE & SHE INVESTMENTS (PTY) 
LTD, Western Cape, Cape Town, 31 July 2020Case no: A 294/19 
  
Summons — Signature — Absence of registrar's signature on summons may be 
condoned — Uniform Rules of Court, rules 17(3)(c) and 27(3). MOTLOUNG AND 
ANOTHER v SHERIFF, PRETORIA EAST AND OTHERS 2020 (5) SA 123 (SCA)  
These directives set out how, and under what conditions, matters are to be issued 
and how all matters enrolled and pending in the Gauteng Divisions shall be handled 
and attended to during the continuing national state of disaster declared in terms of 
the Disaster Management Act 2002, Act No 57 of 2002. The Directives shall apply 
until they are either withdrawn, amended or superseded by other directives. Covid-
19 related restrictions in movement and gatherings remain and prudent behaviour to 
minimise exposure to infection, informs the policy choices made in these directives. 

Uniform Rules of Court – Rule 4(1)(a)(iv) – Service of process of court - ‘by 
delivering or leaving a copy thereof’ at a chosen domicilium citandi – Default 
judgment granted pursuant to summons served by ‘affixing a copy thereof on the 
grass’ at chosen domicilium citandi, a smallholding with a dwelling erected on the 
property in which the debtor/owner resides – Service in the circumstances not 
effected in accordance with r 4(1)(a)(iv) - Duty upon sheriff to serve process at a 
domicilium citandi by delivering or leaving a copy thereof in a manner by which in the 
ordinary course the process would come to the attention and be received by the 
intended recipient, and to report to the court how the process was served and why it 
was served in that manner. Absa Bank Limited v Mare and others [2020] JOL 48204 
(GP) 

CASES  

 
Absa Bank Limited v Mare and others [2020] JOL 48204 (GP) 
 
Uniform Rules of Court – Rule 4(1)(a)(iv) – Service of process of court - ‘by 
delivering or leaving a copy thereof’ at a chosen domicilium citandi – Default 
judgment granted pursuant to summons served by ‘affixing a copy thereof on the 
grass’ at chosen domicilium citandi, a smallholding with a dwelling erected on the 
property in which the debtor/owner resides – Service in the circumstances not 
effected in accordance with r 4(1)(a)(iv) - Duty upon sheriff to serve process at a 
domicilium citandi by delivering or leaving a copy thereof in a manner by which in the 
ordinary course the process would come to the attention and be received by the 
intended recipient, and to report to the court how the process was served and why it 
was served in that manner. 
 
Execution – Sale in Execution – Immovable property – Transfer of ownership passed 
to bona fide purchaser - Judgment that gave rise to the sale in execution void ab 



initio – Registration of property into purchaser’s name did not make him owner of the 
property – Owner entitled to relief aimed at reinstating her registered ownership. 
 
An appeal against a High Court order that rescinded a default judgment in favour of 
the bank following default on mortgage payments.  
The order also set aside the subsequent sale in execution and the transfer to the 
purchaser. 
The bank argued that the statutory notice and the summons were left at the 
domicilium citandi in terms of rule 4(1)(a)(iv) of the Uniform Rules. 
A full bench at the Pretoria High Court discusses service of court processes, the 
case law and the facts of this case. 
[27] Leaving the summons on the grass where it can be blown away, taken away or 
be invisible, was not an appropriate place for delivery in the particular circumstances.  
Where delivery of a notice or process is to be effected at a residence chosen as a 
domicilium citandi, it would equally not have been enough merely to drop the 
process over a perimeter fence or to put it into a hedge. 
The appeal was dismissed. 
 
 
ECLIPSE SYSTEMS and others v  HE & SHE INVESTMENTS (PTY) LTD   
Western Cape, Cape Town, 31 July 2020Case no: A 294/19  
 
Appeal-against summary judgment a quo held that the versions which they gave 
were ‘conveniently’ bald and scant, and thus did not provide sufficient particularity, 
court disagreedI respectfully differ. 
 
Summary judgment-appeal a quo held that the versions which they gave were 
‘conveniently’ bald and scant, and thus did not provide sufficient particularity, court 
disagreed 
 
An appeal against the grant of summary judgment, where the claim alleged the 
misappropriation of various sums. Judge Sher discusses the facts and the 
defendant's case, as well as the defendant's duty of disclosure. The appeal is upheld 
and the order of the court a quo substituted for an order refusing summary judgment. 
Judge Le Grange and Judge Rogers concurred. 
 
The respondent is a company which operates a well-known driving school in Cape 
Town. Its business was jointly administered by a family of 3 sisters, who were co-
directors: Sandra van der Westhuizen was responsible for the business’ financial 
affairs and Elize Korf for its marketing, and until her death Joyce Goosen was 
responsible for its day-to-day operations. Van der Westhuizen’s son was employed 
as the company’s bookkeeper and Goosen’s son Meyer was also employed by it, in 
an unknown capacity.  
 
The cause of action in both matters, insofar as the appellants are concerned, was 
the same. The respondent alleged that Joyce Goosen and her son Meyer had, 
together with Riley and Abrahams and their respective entities, ‘misappropriated’ the 
various sums which are referred to in the introductory paragraph, from it. In the 
‘Eclipse’ matter it was alleged that the misappropriations occurred between 



September 2015 and November 2018, whilst in the ‘Tyremac’ matter it was alleged 
they took place between February 2014 and November 2018. 
 
The misappropriations were allegedly effected by means of an arrangement 
whereby, at the instance of the Goosens, Riley and Abrahams processed a large 
number of fictitious motor vehicle expense transactions, via fleet management bank 
cards which had been issued to the respondent by Absa and Standard Bank. 
7. The respondent claimed that a ‘substantial’ portion of the monies that were paid 
over to Eclipse Systems and Tyremac in satisfaction of the charges which were 
levied in this manner, was in turn paid over, by arrangement with the Goosens, into a 
bank account which was operated by Meyer. 
 
It is common cause that, in order to succeed in its claims, the respondent needed to 
establish that the appellants had the necessary intention to steal ie to deprive it of 
ownership of the monies that were allegedly misappropriated from it. In this regard 
the appellants alleged that they never had any such intention, as they acted on the 
instructions of the respondent, as conveyed to them by Goosen and her son, and in 
doing so they believed that they were assisting the respondent.  
The respondent contends, much as the Court a quo did, that the version which the 
appellants have offered in this regard is highly improbable and implausible. But, as 
was pointed out previously, when considering and weighing up a defendant’s version 
in a summary judgment application a Court does not determine the probabilities 
thereof, for doing so would effectively be to determine the merits of its defence. 
There is indeed cause to be cynical and sceptical of much of the appellants’ 
versions, and they may well flounder at trial. But the simple question at this stage of 
the litigation is merely whether it can be said that their versions are ‘inherently and 
seriously unconvincing’ to the extent that they can be rejected out of hand, and as I 
have previously attempted to point out, the answer to this question depends on, and 
can only be determined by, what comes out in evidence at the trial. In my view, as 
implausible as the appellants’ averments may appear to be, they cannot be rejected 
out of hand at this stage.  
 Assuming, for the moment, that the respondent proves at trial that Goosen and 
Meyer stole money from the respondent by perpetrating a fraud on it, the appellants 
would only be jointly and severally liable if it were proved that they were co-
conspirators ie that they, too, were dishonest. Dishonesty requires that the 
appellants should have known that the transactions in question were dishonest in 
relation to the respondent. A case of a dishonest misappropriation from the 
respondent would not be established by proving that the appellants knew that the 
transactions were bogus, and thus potentially fraudulent, in relation to the banks 
and/or the fiscus.  
The appellants may not have carefully thought through the way in which the 
respondent might benefit commercially from the arrangement. They may simply have 
accepted at face value the representation to them by Goosen and Meyer that the 
transactions would benefit the respondent. But even if they had thought this through, 
and even if they knew that the respondent as a separate entity could not realistically 
benefit from the arrangement, they might – as lay people unacquainted with the legal 
principles relating to the attribution of knowledge and the strict distinction in law 
between a corporate entity and its controllers – have genuinely believed that 
everything was in order if the directors approved the arrangement. This belief, if 
genuine, would – however misguided it was – rule out dolus.  



Lastly, insofar as the Court a quo held that the versions which they gave were 
‘conveniently’ bald and scant, and thus did not provide sufficient particularity, I 
respectfully differ. In its particulars of claim the respondent alleged that, with the 
knowledge and consent of Goosen the appellants processed the transactions in the 
Eclipse matter ‘during or about’ September 2015 and November 2018, and the 
transactions in the Tyremac matter ‘during or about’ February 2014 and November 
2018. In response, the appellants admitted that the transactions had indeed been 
processed in the periods alleged, with the knowledge and consent of Goosen, and 
averred that this had occurred pursuant to agreements which they had concluded 
with her during 2014 and 2015, and they provided particulars of where the 
agreements were concluded, and the terms thereof. In the circumstances they 
provided the material particulars required for their defence. Whether it was a good 
defence is something else, but in my view they cannot be said not to have provided 
sufficient particularity thereof.  
67. In the result, for these reasons I would uphold the appeal, and make the 
following Order:  
67.1 The appeal is upheld, with costs.  
67.2 The Orders of the Court a quo are set aside, and substituted with an Order in 
the following terms:  
‘1. The applications for summary judgment in the matters under case nos. 23198/18 
and 23199/18 are refused.  
2. The defendants are granted leave to defend.  
3.Costs of the applications for summary judgment in both matters shall be costs in 
the cause.‘ 
 

Ferreira and Another v Magistrate , Mr Koopman NO and Another (2448/2018) 
[2020] ZAECGHC 102 (8 September 2020) 

Review- interdict by Magistrate- Upon the Magistrate (correctly) declining to do so 
Applicants did not  take up the invitation to give viva voce  evidence, or hand in 
affidavits, but took various points in limine that the application had not been urgent 
and did not fall within the definition of “harassment” in the Act, amongst others. The 
review is dismissed with costs 
 
Applicants sought to review a magistrate's decision on an interim interdict in terms of 
the Prevention of Harassment Act, following facts of a bar fight and vehicle ramming.  
They also sought the return of the firearms confiscated from them. 
Judge Lowe discusses the review of proceedings in magistrates' courts and pertinent 
case law.The review is dismissed with costs. 
Judge Roberson concurred. 

This is a review of a Magistrate’s decision given in terms of the return day of an 
interim interdict in terms of Section 3(2) of the Prevention of Harassment Act 17 of 
2011 (the Act), on 14 August 2018. 

[2]          Applicants on review seek the following relief: 

“That the Respondents and / or any interested parties hereby be summonsed to give 
reasons, if any, why the following findings made by the First Respondent, Magistrate 
Koopman, at the Magistrates Court for the District of Humansdorp, Held at 
Humansdorp on 14 August 2018 under case number 280/216, should not be 



reviewed, corrected and / or set aside on account of a the fact that the First 
Respondent did not consider evidence relevant and admissible to the points in 
limine raised by Counsel for the Applicant’s and also the incorrect interpretation of 
the law and legal principles pertaining to urgent applications: 

1.1       That the Application by the Second Respondent was in fact urgent at the 
relevant time; 

1.2       That the First Respondent, Magistrate Koopman, cannot embark upon the 
consideration of the merits to determine the causa of the application; and 

1.3       That the founding affidavit by the Second Respondent indeed disclosed: 

1.3.1    Urgency; and 

1.3.2    “Harassment” including “Harm” as defined in Act 17 of 2011 (‘the Act’); 

1.4       That the First and Second Applicants’ firearms should not be returned to 
them and in the event that the First Respondent does make an order in this regard, it 
would make piecemeal of the Interim Orders Granted on 14 December 2016. 

2.         That Respondents be ordered to pay the costs of this application, jointly and 
severally, the one paying the other to be absolved, on an attorney and client scale, 
only if this application is opposed.” 

[3]          The matter was opposed by Second Respondent who sought that the 
“Application” be dismissed with costs. 

[4]          To place the matter in context a brief summary of the proceedings leading 
up to the rule nisi issued in terms of the Act is as follows. 

[5]          The parties have considerable history which is set out in the application 
brought in terms of the Act.  In April 2015 First Applicant alleges having been 
informed of death threats allegedly made against Second Respondent by First 
Applicant.  On 1 November 2016, following a bar fight allegedly involving First 
Applicant, Applicants (in a vehicle) allegedly chased Second Respondent in his 
vehicle, ramming his vehicle thrice.  Hence the bringing of the application. 

[6]          It should be emphasized that the alleged basis of the Review relates to the 
suggestion that the Magistrate failed to consider evidence raised in respect of the 
points in limine raised and argued and the “incorrect interpretation” of the law 
pertaining to “urgent applications”. 

[7]          This apparently related to the consideration, on the extended return day, of 
the order granted on 14 December 2016 by Magistrate Van Zyl, initially returnable on 
18 January 2017 (typographically said to be 18 January 2016 – a clear patent 
typographical error).  

[8]          The return day was extended from time to time to the hearing of this matter 
on 13 August 2018, but which was not finally concluded on that date going through 
to the following day, 14 August 2018, and thereafter extended for a further six 
months to 14 February 2019. 

[9]          To say the least the founding affidavit, by First Applicant in the review, is 
confused and confusing, the basis of the review being difficult to discern therefrom 
but would appear to go to lack of urgency; that Applicants were not in the Republic 
on the date of the first incident in April 2015, and that the Magistrate erred on the 



return day in “holding that he could not go into the merits of the case”.  It is also 
suggested that in respect of the “second incident” there was no allegation of 
harassment (the bar fight), and that the first incident rested on hearsay evidence.  

[10]       What is clear is that in summary on the return day, having not as yet filed 
any affidavits in answer, Applicants took various points in limine arguing that on this 
basis the interim order should be discharged.  An application for return of the 
firearms confiscated from Applicants in the initial order also being made and refused. 

[11]       The record of proceedings and argument before us made it clear that: 

[11.1]   At the commencement of the proceedings when the Magistrate was asked, in 
the absence of answering affidavits, to confirm the rule, the Magistrate informed all 
that he would be willing to hear viva voce evidence in opposition. 

[11.2]   Applicants took the point that they were not obliged to respond prior to the 
return day, and that in any event the order did not comply with Section 3(c) of the Act 
not calling on Applicants to show cause on the return day why the interim order 
should be made final.  

[11.3]   In fact the full court order issued indeed called for a response by Respondent 
on 18 January 2017, and reflected the correct date of the return day. 

[11.4]   Senior Counsel for Applicants asked the Magistrate at the commencement of 
proceedings forthwith simply to dismiss the interim order. 

[11.5]   Upon the Magistrate (correctly) declining to do so Applicants did not  take up 
the invitation to give viva voce  evidence, or hand in affidavits, but took various 
points in limine that the application had not been urgent and did not fall within the 
definition of “harassment” in the Act, amongst others. [11.6]   At the end of the day 
on 13 August 2018 the matter stood over to the following day, the record reading: 
“Hof verdaag tot more oggend”, resuming on 14 August 2018 with the Magistrate’s 
rulings being given, with reasons.  

[11.7]   The Magistrate dismissed the issues in limine raised in argument, with 
reasons, in each instance. 

[11.8]   Applicants’ Senior counsel then sought that the matter be postponed sine 
die in order that Applicants could launch review proceedings in the High Court, 
suggesting that the finding on “urgency”  was final and subject to review.   The 
Magistrate then postponed the matter to 15 February 2019 extending the rule. 

[12]       In argument it was accepted by both sides that the proceedings had not yet 
finally terminated (but for the rule nisi lapsing argument) and would have to proceed 
on the merits (as per the return day of the interim order) in the face of the dismissal 
of the points in limine, were this Court not to intervene as sought by Applicants. 

[13]       It was also argued for Applicants that the rule had lapsed automatically, not 
being “extended” by the Magistrate at the end of the day on 13 August 2018, and 
that this was in any event the end of the matter.  This point was not raised on the 
Review papers being, it would seem, an afterthought by Applicants. 

REVIEW OF PROCEEDINGS IN MAGISTRATES’ COURTS 



[14]       Section 22 of the Superior Courts Act 10 of 2013 deals with the grounds 
upon which the proceedings of a Magistrate’s Court may be reviewed whilst Rule 
53 lays down the relevant procedure. 

[15]       The stage when this may be done will be dealt with below and, in summary, 
generally a High Court will be reluctant to review incomplete proceedings in a 
Magistrate’s Court[1]. 

[16]       This is so unless the review Applicant can show grave injustice would 
otherwise result, or whether justice would not be attained by any other means.  

[17]       Further if the complaint is against the result of the proceedings in a 
Magistrate’s Court, appeal is the remedy, if against the method, review is the 
remedy[2]. 

[18]       If review proceedings are correctly brought, as opposed to appeal 
proceedings, and are launched at an appropriate stage of the proceedings, the 
provision of Section 22 of the Superior Courts Act are of application which reads 
as follows: 

“22  Grounds for review of proceedings of Magistrates’ Court [sic] 

(1)        The grounds upon which the proceedings of any Magistrates’ [sic] Court may 
be brought under review before a court of a Division are — 

(a)         absence of jurisdiction on the part of the court; 

(b)        interest in the cause, bias, malice or corruption on the part of the presiding 
judicial officer; 

(c)        gross irregularity in the proceedings; and 

(d)        the admission of inadmissible or incompetent evidence or the rejection of 
admissible or competent evidence. 

(2)        This section does not affect the provisions of any other law relating to the 
review of proceedings in Magistrates’ Courts.” 

REVIEW IN MEDIAS RES 

[19]       What seems to have been overlooked by Applicants is that this review is 
one in medias res.  

[20]       In Motata vs Nair NO and Another [3] the following was stated by 
Hancke  and Pickering JJ, relevant to reviews in medias res: 

“[9]          It is trite that as a general rule a High Court will not by way of entertaining 
an application for review interfere with incomplete proceedings in a lower court. As 
stated in Wahlhaus & others v Additional Magistrate, Johannesburg & 
another 1959 (3) SA 113 (AD) at 119G, the High Court will not ordinarily interfere 
whether by way of appeal or review before a conviction has taken place in the lower 
court even if the point decided against the accused by a magistrate is fundamental to 
the accused's guilt. At 119H–120A Ogilvie Thompson JA (as he then was) stated as 
follows: 

‘It is true that, by virtue of its inherent power to restrain illegalities in inferior courts, 
the Supreme Court may, in a proper case, grant relief – by way of review, interdict, 
or mandamus – against the decision of a magistrate's court given before conviction. 
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(See Ellis v Visser and Another 1956 (2) SA 117 (W) and R v 
Marais 1959 (1) SA 98 (T), where most of the decisions are collated.) This, however, 
is a power which is to be sparingly exercised. It is impracticable to attempt any 
precise definition of the ambit of this power; for each case must depend upon its own 
circumstances. The learned authors of Gardiner and Lansdown (6th Ed., vol. I p.750) 
state: 

'While a Superior Court having jurisdiction in review or appeal will be slower to 
exercise any power, whether by mandamus or otherwise, upon the unterminated 
course of proceedings in a court below, it certainly has the power to do so, and will 
do so in rare cases where grave injustice might otherwise result or where justice 
might not by other means be attained . . . In general, however, it will hesitate to 
intervene, especially having regard to the effect of such a procedure upon the 
continuity of proceedings in the court below, and to the fact that redress by means of 
review or appeal will ordinarily be available.' 

In my judgment, that statement correctly reflects the position in relation to 
unconcluded criminal proceedings in the magistrate's court."  

At 120D, the learned Judge continued: 

"[T]he prejudice, inherent in an accused's being obliged to proceed to trial, and 
possible conviction, before he is accorded an opportunity of testing in the Supreme 
Court the correctness of the magistrate's decision overruling a preliminary, and 
perhaps a fundamental, contention raised by the accused, does not per 
se necessarily justify the Supreme Court in granting relief before conviction. (See too 
the observation of Murray J at pp 123–124 of Ellis case supra.) As indicated earlier, 
each case falls to be decided on its own facts and with due regard to the salutary 
general rule that appeals are not entertained piecemeal." 

 [28]       In summary from what has been set out above, and that raised on the 
papers in this review, not only is a Review impermissible at this stage in medias 
res, but such as is advanced in this matter constitutes, at best, grounds for appeal in 
due course, not review, and in any event does not fall within Section 22 of 
the Superior Courts Act at all.  The points raised go not to the method of the 
proceedings but to the result thereof, and will be matter for appeal in due course and 
not review. 

[29]       Any of the issues raised above would, each on its own be sufficient to justify 
dismissal of the Application.   

THE EXTENSION OF THE RULE NISI  ISSUE 

[30]       Applicants’ argument that the rule lapsed on 13 August 2018, not having 
been extended at the end of proceedings on 18 August 2018 (being incomplete and 
standing over to the next day to continue), was persisted in both parties, at the 
Court’s invitation, filing further heads in this regard. 

[31]       This is simply dealt with and is an argument, subsequently conceived, with 
little merit. 

[32]       A rule nisi is an order that will come into effect at a particular time in the 
future unless a particular condition is met, usually that on adversely affected party 
providing sufficient evidence or argument that the decree should not take effect.  If 
the condition is not met the rule becomes final or absolute. 
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[33]       It is so that a rule nisi must have a return day relevant to the condition 
imposed. 

[34]       In this matter the rule called upon Applicants to show cause, on the return 
day, why the order should not be made final. 

[35]       The rule was however, in this matter, the subject matter of the proceedings 
and its postponement had the automatic effect of extending the life of the rule itself. 

[36]       As held in Crundall Brothers (Pvt) Ltd v Lazarus NO and Another [6] the 
postponement of a rule nisi automatically effects the extension of the return day of 
the rule.  The relief is provided by the rule and were it to be held to have lapsed (if 
not expressly extended) would render the postponement nugatory as there would be 
no rule to confirm on the postponement date. 

[37]       In my view, the authorities referred to by Applicants’ Senior Counsel do not 
in any way hold the contrary in the circumstances of this matter.  Indeed in Ndunge 
v Ubuhlebezwe Municipality[7] the Court specifically distinguished that matter 
from Crundall Brothers[8]. 

[38]       It is so that where an interim order is not confirmed the application is 
effectively dismissed[9].  This is however irrelevant to the outcome of this matter. 

[39]       In any event, in the circumstances of this matter the return day of the rule 
arrived on 13 August 2018.  In point of fact the matter was called and the 
proceedings continued into a second day.  Quite apart from the Crundall argument 
above, in my view, and in any event the return day encompassed both 13 and 14 
August 2018, it being wholly unnecessary for the Magistrate to say a word about the 
extension of the rule until the finalisation of proceedings on the second day 
thereof.  The 14 August was part of the proceedings which commenced the previous 
day and it was in any event clear that the rule stood pending the termination of the 
argument and order.  

[40]       In the circumstances: 

[40.1]   The rule nisi having lapsed argument fails on either ground referred to above. 

[40.2]   The argument in any event falls at the in medias res hurdle and is in any 
event a matter for appeal not review. 

THE FIREARMS ISSUE 

[41]       In terms of Section 10(3)(a)(i) and 12 of the Act the Court may order that the 
South African Police Service seize any weapon in the possession, or under the 
control, of a Respondent directing that the record of proceedings be referred to the 
National Police Commissioner for consideration in terms of the Firearms Control 
Act, 60 of 2000. 

[42]       The Firearms Control Act deals with the declaration of a person as unfit to 
possess a firearm in the event of a final protection order having been issued in terms 
of the Protection from Harassment Act 17 of 2011[10].  

[43]       Clearly then this aspect of the matter is similarly subject to the finalisation of 
the Harassment Act proceedings and it was not open to the Magistrate to set aside 
the order, save and unless he set aside the Rule nisi, which is not yet the case. 
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[44]       For the same reasons as referred to above there is no basis laid for this 
Court intervening at this stage in medias res let alone on the basis alleged from a 
merits point of view, this being linked to a final consideration of the interim 
harassment order in due course. 

COSTS 

[45]       There is no reason why costs should not follow the result. 

ORDER 

[46]       The review is dismissed with costs. 
 
 
MEC: Western Cape Department of Social Development v Esau and 
Another (Case no 379/2019) [2020] ZASCA 103 (16 September 2020) 
 
Counsel-disregarding practice directive to identify the portions of the record that in 
their opinion are necessary to be read is unacceptable." 
 
A school playground swing collapsed, resulting in brain injuries to a young child.  
Judge Wallis considers the legal duties imposed upon the MEC and the DG of the 
Department of Social Development in their capacity as the regulators having 
oversight of all places of care and like institutions.  
At the heart of the allegations of negligence against the MEC was that the swing was 
defectively designed and unsafe. 
The appeal is upheld and the order of the High Court altered to read that the 
plaintiff's claim is dismissed. 
Note the court's comments at paras [49] and [50] regarding the conduct of the trial 
and the appeal, in particular: 
"The continued disregard by counsel of their obligation in terms of the practice 
directive to identify the portions of the record that in their opinion are necessary to be 
read is unacceptable." 
 
[46] Cases such as these are always hard cases because of the human tragedy 
involved, which naturally elicits sympathy from everyone, including judges.  
However, as this court has had occasion to point out, sympathy is not a basis for 
imposing legal liability. 

 [48] The MEC did not ask for costs in either the high court or this court. That left the 
costs of the third party proceedings. Section 41(1)(h)(vi) of the Constitution provides 
that organs of state should co-operate with one another in mutual trust and good 
faith by avoiding legal proceedings against one another. That appears to have been 
overlooked in both the institution and the defence of the third party notice. Had 
regard been paid to the constitutional injunction, the costs that both the MEC and 
Overberg incurred could have been avoided and a suitable modus vivendi put in 
place to deal with the issue of their respective rights and responsibilities after the 
primary issue of liability as claimed had been resolved. In those circumstances it is 
appropriate that each of the MEC and Overberg should bear their own costs. 

[49] I cannot end this judgment without commenting on both the conduct of the trial 
and the appeal. The only witnesses called by the plaintiff, now the first respondent, 
were Mr Hillman, Ms Wyngaardt, a former teacher at the School, and the plaintiff 
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himself. None of these could address the issue of the legal duty that allegedly rested 
on the MEC or gave any evidence relevant to that issue. It was a legal issue that 
could properly be dealt with on exception, or as a separate issue in terms of rule 
33(4) of the Uniform Rules of Court. Had it been thought that greater detail was 
required in order to highlight the policy issues relevant to the determination of 
whether the MEC bore a legal duty as alleged, a properly formulated request for 
particulars for trial and request for admissions at the pre-trial conference would have 
achieved that purpose. Either course would have led to the avoidance of a 
lengthy and costly trial. 

[50] The second comment relates to the evidence on behalf of the MEC and 
Overberg. Both in evidence in chief and under cross-examination the witnesses were 
repeatedly asked to deal with issues of the respective duties, rights and obligations 
of the MEC and Overberg. As was the case with similar evidence in Barley all this 
was irrelevant and inadmissible. Ms de Bruin's evidence of the processing of 
applications for registration and the reasons for the School’s registration lapsing 
could not have covered more than a few pages. Similarly, the evidence of Ms Balie, 
who was responsible for dealing with the registration of this School would have been 
short and so would that of the other witnesses. Instead we were faced with a 900 
page record. For the purposes of the appeal the issues had crystallised. 
Nonetheless, we were told by all parties in their practice notes, that counsel were of 
the opinion that it would be necessary for us to read the entire record. Very few 
references to that evidence were contained in the heads of argument and there was 
no dispute about what the witnesses had said. The continued disregard by counsel 
of their obligation in terms of the practice directive to identify the portions of the 
record that in their opinion are necessary to be read is unacceptable. 

[51] The following order is made: 

1 The application for leave to appeal is granted. 

2 The appeal is upheld and the order of the high court altered to read; 

‘1 The plaintiff's claim is dismissed with no order as to costs. 

2 The defendant's claims against the third party are dismissed with 
each party to bear their own costs.’ 

3 Each party is to bear their own costs of the appeal. 

  
 

Breetzke and Others NNO v Alexander NO and Others (232/2019) [2020] ZASCA 
97 (2 September 2020) 

 Exceptions-averments enough-exception dismissed on appeal!-Breach of fiduciary 
duty by trustee – trustee acquiring property from trust – concealing from other 
trustees existence of an opportunity to sell property to third party at a profit – trustee 
nominating company owned or controlled by him to acquire property – company 
reselling property at a profit – allegation that company knowingly participated in 
trustee's breach of trust is an allegation that company acted wrongfully – pleading 
not excipiable 

 



On appeal from: KwaZulu-Natal Division of the High Court, Pietermaritzburg (Vahed 
J, sitting as court of first instance): 

1 The appeal is upheld with costs, such costs to include the costs consequent 
upon the employment of two counsel. 

2 The order of the high court is altered to read as follows: 

'The exception is dismissed with costs, such costs to include the costs 
consequent upon the employment of two counsel.' 

   

Wallis JA (Mbha, Mocumie, Molemela and Dlodlo JJA concurring) 

[1] The Sleepy Hollow Trust (the Trust) owned a number of commercially lettable 
properties in Pietermaritzburg, including one known as the SARS property, 
presumably because of the identity of its tenant. In September 2012 the Trust 
decided to dispose of this property portfolio. In February 2013 the first respondent, 
Mr Alexander, one of the trustees of the Trust, offered to purchase the properties. On 
17 May 2013 the Trust concluded a sale agreement for the sale of the properties to 
the second respondent, Ziningi Properties (Pty) Ltd (Ziningi), a company nominated 
by Mr Alexander and owned and controlled by him. The total purchase price was 
slightly more than R179.5 million. In determining that price it was alleged that some 
R90 million related to the SARS property. 

[2] The purchase price was duly paid in terms of the sale agreement and the 
properties were transferred to Ziningi. Thereafter, on 6 November 2013, Ziningi sold 
the SARS property to Delta Property Fund Limited (Delta) for R110 million. Based on 
the figure included in the gross sales price of all the properties by the Trust to 
Ziningi, that represented a gross profit of over R19 million in the space of six months. 
This profit gives rise to the present claim, brought by one of the beneficiaries of the 
Trust, the St Francis Trust (the SF Trust), represented by its trustees, the four 
appellants, two of whom, the first and second appellants were also trustees of the 
Trust. The other beneficiary of the Trust was the June Alexander Family Trust (the 
JA Trust), which is represented by its trustees, the first, third, fourth and fifth 
respondents. The first and third respondents were its nominated trustees on the 
Trust. Only Mr Alexander has played an active role in this litigation. 

[3] The particulars of claim originally filed on behalf of the SF Trust were successfully 
attacked by way of exception and have since undergone substantial amendment. In 
their current form a further exception was taken by both Mr Alexander and Ziningi 
and upheld by Vahed J in the KwaZulu-Natal Division of the High Court, 
Pietermaritzburg. He struck out the claim against Ziningi and granted leave to 
amend. The appeal is with his leave. During the pendency of the appeal the 
appellants amended the particulars of claim, but retained the disputed paragraph 
that occasioned the exception. This caused an argument on peremption to be raised, 
but it transpired in the course of the hearing that the parties have agreed that this 
paragraph will be removed or retained depending on the outcome of the appeal. That 
disposed of the argument on peremption. 

  

4] The following facts are pleaded as the background to the claims against 
Mr Alexander and Ziningi. When the Trust first sought purchasers for the property 



portfolio, Delta expressed interest in acquiring the properties. Its offer to do so was 
rejected by the Trust on the grounds that the price offered was too low. In February 
2013 another entity, SA Corporate Real Estate Fund, made an offer to purchase the 
properties at a price acceptable to the Trust. Negotiations for it to do so were already 
far advanced, when Mr Alexander opposed the sale and offered to purchase the 
property portfolio himself through a company to be nominated by him. 

[5] The plaintiffs plead that when Mr Alexander offered to purchase the properties on 
18 February 2013, alternatively when the agreement between the Trust and Ziningi 
was signed, alternatively when the suspensive conditions to which it was subject 
were fulfilled, Mr Alexander knew that Delta remained eager to purchase the SARS 
property. Paragraph 27(b) of the particulars of claim alleges that: 

‘An opportunity had, accordingly presented itself for the first defendant, either 
personally or through the second defendant, to sell the SARS property to 
Delta, at a profit, and, at the same time, to dispose of certain other properties 
(in which he had a controlling financial interest) which the first defendant was 
keen to offload.’ 

[6] The plaintiffs allege that Mr Alexander was under a fiduciary duty to disclose 
these facts to his fellow trustees (the first and second appellants and the third 
respondent) and to obtain their informed consent to his proceeding with the sale 
agreement to Ziningi at the prices offered for the properties. In failing to make that 
disclosure it is alleged that Mr Alexander breached his fiduciary duty to the Trust and 
its beneficiaries, more particularly the SF Trust, by not acting with the utmost good 
faith towards them; putting his own interests first; alternatively, allowing his interests 
or those of the second defendant to conflict with the interests of the beneficiaries. It 
is alleged that he ought not to have purchased the property portfolio for himself; 
alternatively, ought not to have done so without disclosure of the opportunity 
presented to dispose of the SARS property at a profit. On that basis the appellants 
contend that he is obliged to account to the St Francis Trust for its interest in the 
benefit received from the sale, being half of the profit accruing to Ziningi from the 
sale of the SARS property to Delta. 

[7] The claim against Mr Alexander is not the subject of the exception. Its target is 
the claim against Ziningi. That being so it is curious that Mr Alexander has joined 
Ziningi in raising the exception, but nothing seems to turn on this, save that it reflects 
an identity of interest between him and Ziningi. The claim against Ziningi is founded 
upon the allegations made in relation to the claim against Mr Alexander. Its starting 
point is the allegation that Ziningi is a company owned and controlled by 
Mr Alexander and in which he has a financial interest. The only additional allegation 
is contained in para 32 of the amended particulars of claim, which provides that in 
the alternative to the claim against Mr Alexander: 

‘The second defendant (the latter having knowingly participated in the first 
defendant’s aforesaid breach of trust in the circumstances pleaded above) … 
is obliged to pay to the St Francis Trust one half of the benefit accruing to it 
from the sale of the SARS building to Delta.’ 

[8] As can be seen, the key allegation is that enclosed in parentheses, namely that 
Ziningi knowingly participated in the alleged breach of trust by Mr Alexander in 
circumstances where it, a company owned and controlled by Mr Alexander, was 



nominated as the purchaser of the property portfolio, and benefited from that breach 
of trust through the profit it earned on the sale of the SARS property to Delta. 

[9] Vahed J held that this was a conventional delictual claim to recover pure 
economic loss and that it was for the appellants to plead, and at a trial prove, 
wrongfulness. The heart of the judge's reasoning in upholding the exception is to be 
found in the following paragraphs from his judgment: 

‘[22] The second defendant’s knowing participation in the sale of the SARS 
property does not, in and of itself, suggest that its act was wrongful. The 
second defendant must be judged to be a separate, at arm’s length, corporate 
entity and its commercial activity, prima facie, is not wrongful in the ordinary 
course. 

[23] Mr Acker has pertinently said that this case is not about piercing the 
corporate veil and that the knowledge imputed to the first defendant is not to 
be imputed to the second defendant. The second defendant could just as well 
have been a remote third party sitting at a coffee shop and overhearing a 
conversation unfolding at a table nearby. 

[24] That being the case the plaintiffs must make out a separate and 
independent case, properly grounded in delict, in order for it so succeed 
against the second defendant. There are no allegations to sustain this and in 
my view the exception is well taken.’ 

The essential question before us is whether this is correct. 

  

DISCUSSION 

[10] A helpful starting point is to consider the basis of the claim against 
Mr Alexander. It is founded on the following passage from the judgment of Innes CJ 
in Robinson v Randfontein Estates:[1] 

‘Where one man stands to another in a position of confidence involving a duty 
to protect the interests of that other, he is not allowed to make a secret profit 
at the other’s expense or place himself in a position where his interests 
conflict with his duty … There is only one way by which such transactions can 
be validated, and that is by the free consent of the principal following upon a 
full disclosure by the agent … Whether a fiduciary relationship is established 
will depend upon the circumstances of each case.’ 

While the existence of a fiduciary duty in any given situation can only be determined 
after a close examination of the facts[2] there are certain situations, such as, a 
trustee dealing with the trust of which they are trustee, where the existence of a 
fiduciary duty will ordinarily arise. 

[11] A breach of fiduciary duty in relation to a trust may give rise to two different 
actions, one on behalf of the trust to which the duty is owed, such as the Trust in the 
present case, the other by a beneficiary of the trust claiming in their own right. 
Corbett CJ explained the difference between the two in Gross v Pentz,[3] where he 
said the following: 

'… I should stress that a distinction must be drawn between actions 
brought on behalf of a trust to, for instance, recover trust assets or to nullify 
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transactions entered into by the trust or to recover damages from a third party, 
on the one hand, and, on the other hand, actions brought by trust 
beneficiaries in their own right against the trustee for maladministration of the 
trust estate, or for failing to pay or transfer to beneficiaries what is due to them 
under the trust, or transferring to one beneficiary what is not due to him … for 
convenience of reference, I shall call the former type of action the 
"representative action" and the latter "the direct action".' 

[12] The action by the SF Trust against Mr Alexander is a direct action. It 
presupposes that any profit that would have accrued to the Trust if it had sold the 
SARS property to Delta would have been distributed to the beneficiaries of the Trust 
in equal shares once it had been received and seeks recovery of the portion that 
would have accrued to the SF Trust. 

[13] Accepting that the SF Trust had a direct claim as a beneficiary against Mr 
Alexander, either to disgorge a secret profit that he had received, or to compensate 
the Trust for the loss occasioned by the diversion of the opportunity to sell the SARS 
property to Delta, on what basis can a separate claim for the same amount be 
advanced against Ziningi? The appellants contend that, in view of the relationship 
between Mr Alexander and Ziningi, the allegation that Ziningi knowingly participated 
in Mr Alexander's breach of trust, by first acquiring and then disposing of the SARS 
property, while short of corroborating detail that might in due course prompt a 
request for particulars for trial, suffices to constitute an actionable claim. This 
wording, of knowing participation in Mr Alexander's breach of trust, was taken from 
the description in the particulars of claim in Gross v Pentz[4] of the claims against 
the parties to the impugned transaction. That was also a case where the breach of 
trust by the trustee (Gross) in causing a property to be disposed of at an undervalue 
had redounded to the benefit of third parties and they were claimed to be liable to the 
trust because of their knowing participation in Gross' breach of trust. 

[14] The exception by the first and second respondents is framed in the following 
terms: 

'1 Ex facie the claim: 

1.1 It is against the [First Respondent] upon the basis of his breach of 
fiduciary duty to the Sleepy Hollow Trust and its beneficiaries; 

1.2 The claim is against him in his personal capacity and in his 
representative capacity …; 

1.3 It is averred that the [First Respondent] is the sole director and a 
shareholder of [Second Respondent]; 

1.4 The [Second Respondent] is a duly incorporated company which 
carries on business in real estate activities; 

1.5 [Second Respondent] is not alleged to be anything but a company; 

1.6 [Second Respondent] was nominated as the purchaser of the 50% 
of the shares from the Sleepy Hollow Trust and in respect of which it 
was averred:- 
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"a Company nominated by the [First Respondent] which was 
owned and/or controlled by him and/or in which he had a 
financial interest"; 

1.7 [Second respondent] benefited by the increased price [paid by 
Delta]; 

1.8 [Second Respondent] is required to disgorge the benefit to the 
Sleepy Hollow Trust; 

1.9 The prayer indicated a claim against [Second Respondent]; 

1.10 [Second Respondent] knowingly participated in First Defendant's 
breach of trust. 

2 Consequently there are no averments of wrongdoing by or in respect of 
[Second Respondent]. The averment is of knowledge of First Defendant's 
breach of trust. 

3 [Second Respondent] is a separate legal entity from [First Respondent]. 

4 … 

5 It is not averred that [Second Respondent] has any duties to Plaintiffs. 

6 In the premises the averments in the claim are insufficient to sustain a claim 
against [Second Respondent].' (I have substituted references to the first and 
second defendants in the high court with references to the first and second 
respondents in this appeal.) 

[15] The crisp issue posed by the exception was whether Ziningi's knowing 
participation in the alleged breach of trust by Mr Alexander gave rise to a cause of 
action against it at the instance of the SF Trust as a beneficiary of the Trust. In more 
general terms, if an independent third party knows of a trustee's breach of the 
fiduciary duty owed to a trust and acts in a manner that aids the trustee's wrongful 
conduct, or enables or facilitates the breach of trust to occur, is it liable to either the 
trust or the beneficiaries of a trust for the losses they have suffered arising from the 
breach of trust? 

[16] The respondents' argument that found favour with the high court was that the 
particulars in this form lacked an essential allegation that Ziningi's actions were 
wrongful in the sense that this expression is used in our law of delict. The argument 
commenced with the truism that a company is a separate legal entity from its 
shareholders and directors. It was not a trustee of the Trust and accordingly owed no 
fiduciary duty to the Trust, its trustees or its beneficiaries. Mere knowledge on its part 
that Mr Alexander was engaged in breaching the fiduciary duties that he owed to the 
Trust, his fellow trustees and the beneficiaries of the Trust, did not impose upon 
Ziningi the same or similar fiduciary duties. Nor did its participation in Mr Alexander's 
breach of trust, by acquiring the properties, in conjunction with its knowledge that 
Mr Alexander was acting in breach of his fiduciary obligations, suffice to constitute 
wrongfulness on the part of Ziningi. Its position, so counsel submitted, was no 
different from the hypothetical passer-by who ignores the drowning child's cries for 
help. 

[17] The first obstacle facing this argument was that it was contrary to authority that 
held, in the pithy summary in Lawsa[5] that: 'A person assisting a trustee in the 
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perpetration of a breach of trust is jointly liable with him or her.’ A brief review of the 
authorities is called for. 

[18] The starting point is the decision of the Appellate Division in Standard Bank v 
Van Rhyn.[6] The executor of a deceased estate drew a cheque on his personal 
account that would, if met, have exceeded his overdraft limit. When told this by his 
bank manager, he proceeded to draw a cheque in a matching amount on the estate 
bank account, explaining that the estate owed him more than this amount for 
advances made to the estate. The bank manager accepted this explanation and 
deposited the cheque to the trustee's account. The trial judge found that he could not 
say that the bank manager knew that the executor was committing a breach of trust, 
but he was put on enquiry and should have refused to honour the cheque drawn on 
the estate account. Had he done so the estate would not have suffered the loss in 
question. Accordingly, the bank was held liable for the loss. 

[19] On appeal it was necessary to identify when a bank would be obliged to refuse 
to honour a cheque drawn by the executor on the estate account and, as a 
necessary corollary, when a bank that honoured such a cheque would be liable for 
any loss suffered as a result. In giving the judgment of the court, Solomon JA 
cited[7] with approval the following passage from Lord Cairns LC:[8] 

'… in order to hold a banker justified in refusing to pay a demand of his 
customer, the customer being an executor, and drawing a cheque as an 
executor, there must, in the first place, be some misapplication, some breach 
of trust intended by the executor, and there must, in the second place, … be 
proof that the bankers are privy to the intent to make this misapplication of the 
trust funds. And to that I think I may safely add, that if it be shown that any 
personal benefit to the bankers themselves is designed or stipulated for, that 
circumstance, above all others, will most readily establish the fact that the 
bankers are in privity with the breach of trust which is about to be committed.' 

[20] The bank's obligation to refuse to honour the cheque, and the correlative liability 
to compensate for any loss flowing from it being honoured, depended upon two 
things. The first was that the cheque was drawn in breach of a fiduciary duty. The 
second was that the bank was privy to the intent to misapply the estate's funds. The 
trial court's finding that the bank manager did not know that the executor was 
committing a breach of trust resulted in the appeal succeeding. 

[21] A similar issue arose in Yorkshire Insurance v Barclays Bank.[9] A professional 
trustee and liquidator, one Harris, paid a number of cheques in respect of estates 
under his administration into his personal banking account with Barclays Bank and 
stole the money. Yorkshire Insurance had furnished him with bonds of security which 
were called up to meet his defalcations. It took cession from the replacement 
executors, trustees and liquidators of the affected estates of their claims against the 
bank. It then sued the bank in a delictual action based on the Lex Aquilia.[10] The 
particulars of claim alleged that in paying the cheques unlawfully drawn by Harris the 
bank ‘well knew that Harris had drawn the cheques wrongfully, unlawfully and in 
breach of his trust, but nevertheless honoured them; thereby the … bank had caused 
loss and damage to the estates and companies in liquidation concerned’. Exception 
was taken to that claim. 

[22] Greenberg J dismissed the exception. He said:[11] 
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'. . . Harris’ actions in drawing cheques for purposes not authorised was the 
first stage in the process of misappropriation, which misappropriation could 
not be effected unless the bank honoured the cheques. And if the bank 
honoured these cheques, knowing that Harris had no right to draw them, then 
. . . it was a party to Harris’ unlawful conduct. Harris and the bank in such a 
case would be joint tort feasors. As soon as Harris withdrew the money and 
before he had used it for any other purpose, the cestui que trust could compel 
him to replace it or pay damages, and the same rights would lie against any 
other person who with full knowledge assisted him in withdrawing the money. 
The alternative declaration therefore alleges facts which constitute an 
intentional infringement by Harris of the legal rights of the estates and 
companies concerned, and which make the . . . bank a joint tort feasor with 
Harris, and states that the bank’s conduct caused the plaintiff monetary 
loss. Prima facie, therefore, the case is covered by the Lex Aquilia.' 

[23] The judgment went on to discuss[12] whether a personal benefit was required in 
order to render the bank liable as privy to the breach of trust and concluded that it 
was not. It said that being privy to the breach of trust 'means no more than assisting 
in carrying out the intent, with knowledge of such intent'. Although the existence of a 
personal benefit might justify an inference of knowledge of the intent to breach the 
trustee's fiduciary duty, where actual knowledge of the breach of trust is proven the 
absence of proof of personal benefit is irrelevant. On the facts of this case, of course, 
personal benefit to Ziningi is alleged. 

[24] Yorkshire Insurance had also issued a summons against the Standard Bank of 
SA Limited on a similar basis in relation to accounts kept at that bank by 
Harris.[13] The action was tried by Tindall J and the claims were advanced on two 
bases, of which only the first is relevant for present purposes. It was alleged in 
regard to certain of the cheques that the bank knew that Harris had received them in 
his representative capacity and was not entitled to the proceeds thereof, or in the 
case of certain other cheques that Harris had no authority to draw them and had no 
right to the proceeds. Tindall J said[14] that: 

' To succeed on this cause of action in the case of either claim it seems clear 
that the plaintiffs must establish that the defendants were privy to an intent on 
the part of Harris to misapply trust funds, that is, that the defendants knew that 
Harris intended misapplying the proceeds of the cheques and therefore were 
parties to the misapplication of trust funds; for this part of the plaintiff’s case 
must be based on the contention that the defendants knowledge made them 
parties to the tortious acts of Harris.' 

 [42] The necessary conclusion is that the allegation of knowing participation in Mr 
Alexander's alleged breach of fiduciary duty was a sufficient allegation of 
wrongfulness to constitute a cause of action against Ziningi, in the same way as it 
was sufficient to constitute a cause of action against the banks in the Yorkshire 
Insurance cases, and against the second and third defendants in Gross v Pentz. 
There was no reason for Greenberg J to have expanded upon this in his judgment, 
because, in my opinion, the conclusion that such allegations suffice to attract legal 
liability in accordance with the legal convictions of the community is obvious. 
Accordingly, the exception should not have been upheld. 

[43] I grant the following order: 
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1 The appeal is upheld with costs, such costs to include the costs consequent 
upon the employment of two counsel. 

2 The order of the high court is altered to read as follows: 

'The exception is dismissed with costs, such costs to include the costs 
consequent upon the employment of two counsel.' 

  

Investec Bank Limited v Erf 436 Elandspoort (Pty) Ltd and Others (410/2019) 
[2020] ZASCA 104 (16 September 2020) 

Prescription Act 68 of 1969 – s 14 of the Act – whether series of payments in terms 
of agreement between creditor and debtor were acknowledgements of liability that 
interrupted prescription. 

  

ORDER 

  

On appeal from: Gauteng Division of the High Court, Pretoria (Fabricius J sitting as 
court of first instance): 

1. The appeal succeeds with costs, including the costs of two counsel where 
employed. 

2. The order of the court below is set aside and replaced with the 
following: 
‘1. It is declared that the debt owed by the defendants to the plaintiff, as 
formulated in the particulars of claim, had not prescribed when 
summons was served on 21 January 2011. 

2. The costs of the hearing of 18 to 21 February 2019 are to be paid by 
the first, second, third, fifth and sixth defendants jointly and severally. 
Those costs shall include the costs of two counsel. 

3. The action is postponed sine die in respect of the remainder of the 
issues in dispute.’ 

  

Plasket JA (Petse DP, Saldulker and Dambuza JJA and Poyo-Dlwati AJA 
concurring) 

[1] The issue for decision in this appeal is whether a debtor acknowledged its liability 
to a creditor and, in this way, interrupted the running of prescription. In a trial on this 
separated issue, Fabricius J, in the Gauteng Division of the High Court, Pretoria, 
held that a claim by the appellant, Investec Bank Limited (Investec), against the first 
respondent, Erf 436 Elandspoort (Pty) Ltd (Erf 436) as principal debtor, and the 
remaining respondents as sureties, had prescribed. Flowing from this finding, he 
dismissed Investec’s claim with costs, but granted it leave to appeal to this court. 

[2] At the commencement of the appeal, Investec moved an application for 
condonation for the late filing of the record and for the re-instatement of the appeal 
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which had lapsed. The application was not opposed. Condonation was duly granted 
and the appeal was re-instated. We then proceeded to hear the appeal. 

  

 [3] In February 2000, Investec advanced a loan to Erf 436. It was secured by a 
notarial mortgage bond, the subject of which was a notarial lease for a period of 50 
years in respect of a commercial property in Pretoria concluded by Erf 436 as lessee 
and the South African Rail Commuter Corporation (the SARCC) as lessor. The loan 
agreement contained a tripartite agreement between Investec, Erf 436 and the 
SARCC in terms of which an option was granted to Investec to replace Erf 436 as 
lessee in the event of Erf 436 defaulting on its obligations to the SARCC. 

[4] Erf 436 defaulted about two and a half years later. The lease was cancelled by an 
order of court on 21 August 2002. This rendered Investec’s security worthless. On 10 
September 2002, Investec demanded, as it was entitled to do following Erf 436’s 
default, payment by Erf 436 within seven days of the full outstanding balance of the 
loan. It is not in dispute that prescription in respect of this debt began to run on 17 
September 2002, the date on which payment was due. 

[5] Investec then exercised its option and concluded a lease with the SARCC. In 
terms of an agreement between Investec and Erf 436, the latter continued to 
manage the property and collect rental from sub-tenants. These amounts were 
credited to Erf 436’s loan account with Investec. This arrangement remained in place 
until about July 2003. The parties also agreed that they would make efforts to sell 
Investec’s rights in terms of the lease with a view to the purchase price being used to 
settle Erf 436’s loan obligation. 

[6] A second agreement between Investec and Erf 436 was concluded in about June 
2003. In terms of this agreement, Investec took over the function from Erf 436 of 
managing the property and collecting rental from sub-tenants. The income collected 
by Investec was similarly allocated to the repayment of Erf 436’s loan. This 
arrangement remained in place from 1 July 2003 until 1 July 2009 when Investec 
sold its rights as lessee to an entity called Johnny Prop (Pty) Ltd (Johnny Prop). After 
the sale, an amount of R2 999 459.51 was credited to Erf 436’s loan account.  

[7] After this amount had been credited, Erf 436’s liability for the outstanding balance 
of the loan was, according to Investec, R3 979 184.50. It claimed this amount from 
Erf 436 and the sureties in a summons served on 21 January 2011. 

[8] As the passage of time between the issue of summons and this appeal will attest, 
the dispute between the parties has raged for a number of years. It has included a 
foray to this court on the issue of whether the prescription period in respect of the 
disputed debt was 30 years or three years. For present purposes, however, all that 
need be said is that the summons was met once again with a special plea of 
prescription (as well as a plea over that is not relevant to this appeal).  

[9] In its replication, Investec pleaded that, on the basis of the payments made to 
reduce Erf 436’s loan and various statements made in letters on behalf of Erf 436, it 
made a series of acknowledgments of liability. The result was that ‘insofar as 
prescription may have commenced during September 2002, it was interrupted by 
express or tacit acknowledgments of liability on the part of [Erf 436] on the dates that 
each of the payments . . . were effected and on the dates when each of the letters . . 
. was addressed’. 



 [24] In terms of s 10(1) of the Prescription Act, ‘a debt shall be extinguished by 
prescription after the lapse of the period which in terms of the relevant law applies in 
respect of the prescription of such debt’. Section 10(2) provides that when a 
principal debt is extinguished by prescription, so are any subsidiary debts, such as 
suretyships. Section 11 lists the periods of prescription – ranging from 30 to three 
years – for a variety of types of debts. The parties have agreed that the period of 
prescription in this case is three years, and not 30 years, that issue having been 
decided by this court in Investec Bank v Erf 436 Elandspoort (Pty) Ltd and Others.  

[25] Subject to exceptions, s 12(1) provides that prescription begins to run ‘as soon 
as the debt is due’. Section 13 sets out a number of circumstances – such as when 
a creditor is a minor or a debtor is out of the country – that delay the running of 
prescription. 

[26] Section 14 of the Prescription Act, which is of application in this case, allows 
for the interruption of prescription. It provides: 

‘(1) The running of prescription shall be interrupted by an express or tacit 
acknowledgement of liability by the debtor. 

(2) If the running of prescription is interrupted as contemplated in subsection 
(1), prescription shall commence to run afresh from the day on which the 
interruption takes place or, if at the time of the interruption or at any time 
thereafter the parties postpone the due date of the debt from the date upon 
which the debt again becomes due.’ 

The interruption of prescription against a principal debtor automatically interrupts 
prescription against a surety.[3] 

 [32] In determining whether Erf 436 acknowledged liability either expressly or tacitly, 
and when, it is necessary to consider not only what Joubert said but also what he 
did. His words and conduct must be viewed holistically and in their proper context. 
That, it seems to me, is particularly so in respect of the monthly payments of the 
rental of sub-tenants towards the loan and the payment of the purchase price for 
Investec’s rights by Johnny Prop. Viewed in isolation they tell one nothing but viewed 
in their broader context, with particular reference to the two agreements between 
Investec and Erf 436, a picture emerges. 

[33] When Erf 436 was responsible for the collection of the sub-tenants’ rental, its 
payments of those amounts towards the repayment of its loan constituted a series of 
tacit acknowledgements of liability. This period ended with a payment on 30 
September 2003. Furthermore, during this period, Joubert, on behalf of Erf 436, 
wrote two letters, dated 7 May 2003 and 13 June 2003, in which he expressly 
acknowledged liability. The effect of the payments and the letters was that 
prescription was interrupted on the date of each payment and the date of each letter 
and commenced running again from those dates. As the last payment during this first 
period was made on 30 September 2003, the running of prescription was extended 
to 30 September 2006, with the last day for serving the summons being 29 
September 2006. 

[34] It is clear from the evidence and from his letters that Joubert was unhappy with 
Investec’s decision to take over the management of the property, but he agreed to it 
nonetheless. That agreement had two important components that give context to 
everything that followed. First, it was agreed that Investec would collect rental from 
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sub-tenants and allocate those amounts to the repayment of Erf 436’s loan. 
Secondly, it was agreed that endeavours would be made to find a purchaser for 
Investec’s rights in the property and that the purchase price would be credited to Erf 
436’s loan. 

[35] During the period between Investec taking over the management of the property 
and the final payment of the purchase price for Investec’s rights into Erf 436’s 
account, Joubert, in a series of letters, consistently acknowledged Erf 436’s liability 
to Investec. A theme that runs through these letters is that irrespective of who was, 
in his view, to manage the property, the rental collected from the sub-tenants and the 
purchase price in respect of the sale of Investec’s rights in the property would be 
allocated towards the repayment of Erf 436’s loan. 

[36] One payment requires specific mention. On 29 March 2006, before the claim 
had prescribed, an amount of R1 350 000 was credited to Erf 436’s account. That 
payment was made by Erf 225 Edenburg (Pty) Ltd, an entity of which Joubert was a 
director. In a letter to Investec dated 2 November 2005, he had informed Investec of 
a transaction involving Erf 225 and said that ‘[w]e have analysed and refined the 
transaction regarding the actual surplus available to be deposited into the bond 
account (number 221162) of [Erf 436] and calculate that an amount of R1.35 million 
would be a more accurate amount’. The evidence of Oosthuizen was that Investec 
had agreed with Joubert that Erf 225 would pay the surplus of a sale of property 
towards Erf 436’s indebtedness to Investec. As Joubert was a director of both 
entities, knowledge of, and agreement to, the payment must be imputed to Erf 436. 
The inference that Erf 225 acted as Erf 436’s agent is irresistible. That payment was 
a tacit acknowledgement of liability by Erf 436, with the effect that the running of 
prescription was extended to 29 March 2009. 

[37] On 21 May 2007, another tacit acknowledgement of liability was made by Erf 
436 when Joubert queried the mechanics of the monthly payments into Erf 436’s 
account. This was a tacit acknowledgement of liability because the very basis of the 
query was an acceptance by Erf 436 of a liability towards Investec (that it had never 
denied and had acknowledged consistently); and it discloses knowledge on the part 
of Erf 436 that payments of rental collected from sub-tenants by Investec had (since 
mid-2003) been paid towards reducing Erf 436’s loan liability. Far from protesting 
that Erf 436 was not liable to Investec, Joubert sought details of how the VAT 
component of the rentals was dealt with. The effect of this letter was to extend the 
life of Investec’s claim for a further three years from the date of the letter – until 21 
May 2010. 

[38] The letter of 21 May 2007 also answers the question as to the effect of 
Investec’s monthly payments to reduce Erf 436’s indebtedness to it. It does so by 
confirming Erf 436’s agreement to the arrangement made in 2003 in terms of which 
the payments were made. In fairness to Joubert, although he was unhappy with the 
arrangement, he never once denied the agreement or Erf 436’s liability to Investec. 
Erf 436’s agreement to the arrangement and, to put it at its lowest, the complete 
absence of any words or conduct on its part that could be construed as a denial of 
liability – its failure, in other words, to speak out if it denied liability – carry with it a 
tacit acknowledgement of liability every month when its account was credited: it 
knew and accepted that these payments were made monthly in order to reduce its 
admitted and current indebtedness to Investec in accordance with a process to 
which it had agreed. 



[39] The last monthly payment was made on 17 July 2008. Prescription was 
interrupted on that day and immediately began to run again. The effect was that the 
life of Investec’s claim was extended, and it was required to serve its summons by 
16 July 2011 at the latest. As the various acknowledgements of liability that I have 
identified kept the claim alive and summons was issued on 21 January 2011, well 
before 16 July 2011, that appears to be the end of the matter. For the sake of 
completeness, however, I shall deal with the effect of the sale of Investec’s rights in 
the property. 

[40] From the outset, it was agreed that Investec’s rights in the property would be 
sold and the proceeds allocated towards the payment of Erf 436’s loan. From 
Oosthuizen’s evidence and from Joubert’s letters, it is evident that Joubert was 
particularly active in trying to find a purchaser. That is nowhere clearer than in his 
letter to Investec of 12 October 2006 when he expressed shock on learning that 
Investec had ‘sold’ the property without reference to him, and for a price that he 
considered to be unreasonably low. He spoke of Erf 436’s ‘vested interest’ in the 
purchase price because ‘it has a direct influence on our bond account No. 221161’. 
He also referred to potential purchasers who were prepared to pay more. 

[41] What is clear from this letter – and this is consistent with Joubert’s position 
throughout – is that he was aware that the purchase price would be used to reduce 
Erf 436’s indebtedness to Investec, as agreed between them in 2003. Viewed in this 
context, his knowledge of that fact and his acceptance without demur of the 
payments made on 29 June 2009 and 1 July 2009 were tacit acknowledgements of 
liability on the part of Erf 436. Once again, his failure to query them is telling and is 
consistent with Erf 436’s position throughout – its acceptance that it was liable to 
Investec in respect of the loan. The result of these tacit acknowledgements of liability 
is that prescription was yet again interrupted on the dates of payment. Summons had 
to be served by 30 June 2012 at the latest but was served well within time on 21 
January 2011. 

[42] It is necessary to say something of the finding of Fabricius J that the payments 
of rental after September 2003 and of the purchase price of Investec’s rights in the 
property were not tacit acknowledgements of liability. His reasoning was that Erf 436 
cannot be said to have acknowledged liability because neither the sub-tenants 
whose rental was credited to Erf 436’s account or Johnny Prop who bought 
Investec’s rights were Erf 436’s agents. In my view, questions of agency do not 
arise, save in the case of Erf 225’s payment on behalf of Erf 436, referred to above. 

[43] The difficulty I have with the reasoning is that it ignores the context in which the 
payments were made. That context was an agreement between Investec and Erf 
436 that Investec would collect rental from sub-tenants and credit Erf 436 with the 
nett amounts so collected every month; and that when Investec’s rights were sold, 
the purchase price would likewise be credited to Erf 436’s account. The basis for the 
acknowledgements of liability in respect of each of these payments does not rest on 
agency, but on the agreement entered into by the parties as to how the loan would 
be repaid. The First Consolidated Leasing Corporation case[12] is thus not of 
application. 

[44] There is no merit in an argument advanced on behalf of Erf 436 that any 
acknowledgements by Erf 436 were not acknowledgements of a present liability but 
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of a past or, perhaps, a conditional liability. Reliance was placed on Benson and 
Another v Walters and Others.[13] This argument fails on two counts. 

[45] First, the facts of Benson differ markedly from this matter. In Benson, a person’s 
attorney had written to his ex-attorney to say that the client had paid R5 000 in 
respect of the former attorney’s fees and disbursements and undertook ‘payment of 
whatever shortfall you are able to establish on taxation’. Van Heerden JA held that 
the letter contained ‘a conditional undertaking to pay’ but was not ‘an admission of 
existing liability’.[14] What the writer intended to convey was the fact that ‘he did not 
know whether an amount of more than R5 000 would be taxed and therefore did not 
know whether Benson was liable to make a payment to Walters, but that, if a liability 
did exist, his firm would pay the amount thereof’.[15] This was not an 
acknowledgement of liability that could interrupt prescription. In the present matter, 
there has been no suggestion that the amount owed to Investec by Erf 436 was 
anything but a current debt and there was likewise no suggestion of any conditions 
attaching to its payment or its quantification. At all times in his correspondence, 
Joubert accepted that Erf 436 owed money to Investec, even quantifying the amount 
in some of his letters. 

[46] Secondly, it was argued that Joubert may have believed that the debt had been 
discharged. That runs counter to the evidence. There was never any doubt that 
when the last tacit acknowledgement of liability was made, Erf 436 was still indebted 
to Investec. Joubert, the inveterate letter-writer, never once in any of his many 
missives suggested that the debt had been paid or was anything but a current debt.  

[47] The result is that Investec’s claim has not prescribed. The appeal must 
consequently succeed. 

Central Developments Tshwane (Pty) Ltd and Another v Body Corporate, Twee 
Riviere Aftree Oord (635/2019) [2020] ZASCA 107 (21 September 2020)  

Locus standi-Action against developer of sectional title development arising from 
defects in the design and construction of foundations for structures situated on 
common property – power of body corporate to pursue such a claim – Sectional Title 
Schemes Management Act 8 of 2011 – body corporate's power to pursue such a 
claim conferred by s 2(7)(b) of Act – no need for a special resolution in terms of 
s 2(7)(e) of Act. 

 
ORDER 

  

On appeal from: Gauteng Division of High Court, Pretoria (Tolmay J sitting as court 
of first instance): 

1 The appeal is dismissed. 

2 The order of the High Court is set aside and replaced by the following order: 

'1 The special plea is dismissed. 

2 Each party is to pay its own costs relating to the preparation and 
argument of the special plea.' 

3 Each party is to pay its own costs of this appeal. 
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Wallis JA and Ledwaba AJA (Molemela and Plasket JJA and Unterhalter AJA 
concurring) 

[1] One or other of the appellants was the developer of the Twee Riviere Aftree 
Oord, a retirement village consisting of 448 sectional title units. There is no reason to 
distinguish them for present purposes so we will refer simply to the developer, 
encompassing both of them. The respondent, the Body Corporate of the sectional 
title development, alleges that the design and construction of portions of the common 
property, more specifically the foundations of the courtyard and patio walls, in the 
retirement village undertaken by the developer was defective as a result of the 
developer's negligence. It instituted two actions in the Gauteng Division of the High 
Court, Pretoria, seeking to recover damages calculated by reference to the cost of 
remedying the alleged defects. In both its cause of action was primarily couched in 
delict on the grounds of the developer's negligence, with alternative claims for the 
same damages based on the existence of latent defects or misrepresentations to 
purchasers of units in the retirement village. For the purposes of this appeal the 
parties agreed that the one before us be treated as a test case. 

[2] Shortly before the commencement of the trial an amended special plea was 
delivered, contending that the Body Corporate was precluded from suing, because 
they had not secured a special resolution of their members as required by s 2(7)(e) 
of the Sectional Title Schemes Management Act 8 of 2011 (the Management Act) 
before commencing action. The Body Corporate's response was to contend that the 
failure to obtain a special resolution was capable of subsequent ratification. Sensibly, 
the parties agreed a stated case to address that issue. The special plea was 
dismissed in a judgment by Tolmay J. She refused leave to appeal, but on petition to 
this court such leave was granted.  

[3] It is unnecessary to set out the terms of the special case. It was agreed that the 
Body Corporate had not obtained a special resolution of residents, either before 
commencing the proceedings or at all. The developer contended that this was fatal 
to the Body Corporate's action. The Body Corporate contended that this deficiency 
could be remedied by ratification by the sectional title unit holders. When dismissing 
the special plea, the judge granted the following additional orders: 

'42.2 It is declared that the failure to obtain a special resolution, as envisaged 
in section 2(7)(e) of the Sectional Title Scheme Management Act 8 of 2011, 
before the institution of the actions by the Plaintiff is capable of being ratified. 

42.3 The Plaintiff is afforded an opportunity to procure a special resolution 
ratifying the institution of the actions under case number 89152/2014 and 
under case number 72462/2016[2] within a period of 6 months of date of this 
order, provided that it will be open to the Defendants to challenge the 
procedural validity of such ratification. 

42.4 The Defendants are ordered to pay all the costs relating to the special 
plea, the one paying the other to be absolved.' 

[4] In preparation for the appeal it became apparent that there was an antecedent 
question that the parties had not addressed in their heads of argument, namely 
whether s 2(7)(e) was in truth the source of the Body Corporate's authority to pursue 
the claim advanced against the developer. Certain questions were then posed to the 
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parties through the registrar of this court. They were invited to deliver supplementary 
written argument dealing with this question and both parties did so. 

 [19] The inevitable outcome of this analysis is that the Body Corporate in this case 
did not require the authority of a special resolution in order to pursue the claims 
advanced by it. The special plea was accordingly bad in law as it proceeded from a 
misconception as to the Body Corporate's powers. It was correctly dismissed, but not 
for the reasons given by the learned judge, who was confronted with very different 
arguments. The appeal must therefore be dismissed but the separate orders quoted 
in para 3 must be set aside as unnecessary given the terms of this judgment. 

[20] The issue on which the case was decided in the high court did not, properly 
speaking, arise. The conclusion that the absence of a special resolution in the case 
of an action by a body corporate against a developer in respect of a scheme could 
be cured by subsequent ratification was based on what was termed a 'purposeful 
interpretation' of section 2(7)(e). However, little consideration was addressed to the 
background to the introduction of this section or the purpose it served. Nor was 
reference made to the differing approaches to a problem of this type in the majority 
and minority judgments in Neugarten.[7] When and if a case arises where the 
ratification of the failure by a body corporate to obtain a special resolution before 
instituting action against the developer pertinently arises these considerations will no 
doubt be borne in mind. 

[21] That leaves only the issue of costs. While ordinarily these would be borne by the 
unsuccessful party, the position is that responsibility for the stated case and the 
arguments before the high court and initially before this court must be shared by the 
parties. The point was ill-conceived by the appellants, but the respondent raised the 
issue of ratification, instead of pointing out that the power to pursue the claim lay in 
s 2(7)(b).  In the circumstances the appropriate order is that each party should bear 
its own costs, both in this court and in the high court. 

[22] The following order is made: 

1 The appeal is dismissed. 

2 The order of the High Court is set aside and replaced by the following order: 

'1 The special plea is dismissed. 

2 Each party is to pay its own costs relating to the preparation and argument 
of the special plea.' 

3 Each party is to pay its own costs of this appeal. 

 

Khan v Shaik (641/2019) [2020] ZASCA 108 (21 September 2020) 

Prescription Act 68 of 1969  – claim in respect of a universal partnership prescribes 
after three years from the termination of the universal partnership in terms of s 
11(d)  – termination date of universal partnership is a fact-specific issue; sometimes 
it may coincide with the termination of the consortium but not necessarily – claim 
prescribed as it was instituted more than three years after the universal partnership 
terminated. 
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Applicant sought a declarator that she and the respondent had been in a universal 
partnership and that a liquidator be appointed to value and distribute the fruits of that 
partnership.  
The High Court dismissed her application on the basis that her claim had prescribed. 
On appeal, Sutherland AJA discusses the character of the rights in a universal 
partnership possessed by a partner and whether the Prescription Act applies. 
The appeal is dismissed, with the court concluding that a claim to share in a 
universal partnership is based on a personal, not a real right.  
And that such a claim prescribes after three years from the termination of the 
universal partnership in terms of s 11(d) of the Prescription Act. 

[1] This case is about whether or not a claim to divide the fruits of a universal 
partnership can prescribe in terms of the Prescription Act 68 of 1969. 

[2] Ms Khan, the appellant, was the applicant a quo. She sought a declarator that 
she and Mr Shaik, the respondent, were in a universal partnership and that, because 
they had parted company, upon that premise, a liquidator be appointed to value the 
fruits of the partnership and distribute the value in equal shares to the partners. The 
application was dismissed. The basis for the dismissal was that her claim, if she had 
one, had prescribed. No finding was made that a universal partnership had actually 
come into being.[1] The existence of the universal partnership was assumed purely 
for the purpose of deciding the prescription issue. 

[3] Three critical findings were made by the court a quo. First, that the claim had 
been instituted six years after the consortium between the parties had 
terminated.[2] Second, that concomitantly, the universal partnership had terminated 
at the moment the consortium had ended. Third, that because such a claim fell within 
the provisions of ss 10(1) and 11(d) of the Prescription Act, the claim had 
prescribed after an elapse of three years from the date upon which the consortium 
ended. 

[4] The counter proffered to these findings, as advanced on behalf of the appellant is 
twofold: first, that her claim was based on a real right which would not have 
prescribed within three years, and, second: in any event, even if a personal right, 
prescription of a claim in respect of a universal partnership cannot begin to run until 
a court pronounces a dissolution. 

[5] Accordingly, the controversy requires these questions to be addressed: 

(1) What is the character of the rights in a universal partnership possessed by 
a partner? 

(2) Is a claim to divide the fruits of a universal partnership based on a real or a 
personal right? 

(3) Is the share claimed in a universal partnership a debt as contemplated by 
the Prescription Act? 

(4) How is the date upon which prescription commences to run to be 
determined in respect of a claim to share in a universal partnership? 

(5) Is a court order necessary to terminate a universal partnership? 

  

The character of a partner’s rights in a universal partnership 
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[6] The label ‘universal partnership’ in our law, refers to the societas universorum 
bonorum of the Roman-Dutch Law.[3] The elements of a relationship between two 
persons that evidences the existence of this species of partnership were most 
recently affirmed by this Court in Butters v Mncora:[4] 

‘I now turn to the relevant legal principles. As rightly pointed out by June 
Sinclair (assisted by Jaqueline Heaton), The Law of Marriage vol 1 274, the 
general rule of our law is that cohabitation does not give rise to special legal 
consequences. More particularly, the supportive and protective measures 
established by family law are generally not available to those who remain 
unmarried, despite their cohabitation, even for a lengthy period (see eg Volks 
NO v Robinson [2005] ZACC 2; 2005 (5) BCLR 446 (CC)). Yet a cohabitee 
can invoke one or more of the remedies available in private law, provided, of 
course, that he or she can establish the requirements for that remedy. What 
the plaintiff sought to rely on in this case was a remedy derived from the law 
of partnership. Hence she had to establish that she and the defendant were 
not only living together as husband and wife, but that they were partners. As 
to the essential elements of a partnership, our courts have over the years 
accepted the formulation by Pothier (RJ Pothier A Treatise on the Law of 
Partnership (Tudor's Translation 1.3.8)) as a correct statement of our law (see 
eg Bester v Van Niekerk  1960 (2) SA 779 (A) at 783H-784A; Mühlmann v 
Mühlmann  1981 (4) SA 632 (W) at 634C-F; Pezzutto v Dreyer [1992] ZASCA 
46; 1992 (3) SA 379 (A) at 390A-C). The three essentials are, firstly, that each 
of the parties brings something into the partnership or binds themselves to 
bring something into it, whether it be money or labour or skill. The second 
element is that the partnership business should be carried on for the joint 
benefit of both parties. The third is that the object should be to make a profit. 
A fourth element proposed by Pothier, namely, that the partnership contract 
should be legitimate, has been discounted by our courts for being common to 
all contracts (see eg Bester v Van Niekerk supra at 784A).’[5] 

[7] In practical terms, a controversy about the existence of a universal partnership 
arises only when it ends, whether by death or by the parting of ways by the partners. 
To prosecute a claim to share in the fruits of a disputed partnership, the claimant 
must thus, for practical purposes, obtain a declarator that the partnership existed. 

[8] Plainly, the essence of the concept of a universal partnership is an agreement 
about joint effort and the pooling of risk and reward. Upon termination of the 
universal partnership, what follows is an accounting to one another; the poorer 
partner becomes the richer partner’s creditor. Accordingly, it is the contract that is 
the foundation of the universal partnership, not the mere fact of the consortium and 
the mere contributory efforts to building wealth.[6] A tacit agreement suffices.[7] 

  

Is a claim to share in a universal partnership a real or a personal right? 

[9] In Absa Bank Limited v Keet, Zondi JA held: 

‘. . . the solution to the problem of the prescription is to be found in the basic 
distinction in our law between a real right (jus in re) and a personal right (jus in 
personam). Real rights are primarily concerned with the relationship between 
a person and a thing and personal rights are concerned with a relationship 
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between two persons. The person who is entitled to a real right over a thing 
can, by way of vindicatory action, claim that thing from any individual who 
interferes with his right. Such a right is the right of ownership. If, however, the 
right is not absolute, but a relative right to a thing, so that it can only be 
enforced against a determined individual or a class of individuals, then it is a 
personal right.’[8] 

[10] A claim based on a contract is, plainly, a personal not a real right. Because, as 
indicated, a claim to one’s share in a universal partnership is, in truth, a demand that 
the partners account to one another and that one pay the other a portion, such a 
claim is inconsistent with asserting a real right. 

[11] Accordingly, a partner in a universal partnership cannot have a direct claim to an 
asset owned by the other partner. This attribute distinguishes joint ownership of 
assets from a universal partnership. The clearest contrast is a marriage in 
community of property. In such an example, the marriage is the juristic foundation for 
joint ownership of everything the spouses jointly own. A universal partnership, unlike 
a marriage in community of property does not cause the partners to be joint owners 
of assets. 

Is a Court order of dissolution required to terminate a universal partnership? 

[29] A further contention was advanced on behalf the appellant that a partnership is 
extinguished only at the time a court so orders. It was conceded that an agreement 
between the partners could also dissolve a partnership. Moreover, the argument 
runs on to posit that even an order of dissolution is not the actual moment of 
dissolution because that can only occur when the assets are distributed – a 
proposition which seems inconsistent with the earlier contention. The supposed force 
of this thesis is that prescription cannot run until the liquidation of the partnership and 
because, as in this case, a liquidation has not yet happened, albeit many years later, 
prescription has yet to begin to run. Such a proposition is tantamount to saying that a 
claim to share in a universal partnership is not susceptible to prescription at all. This 
proposition is advanced on the premise that the claim is based on a personal right. 

The appeal is dismissed with costs. 

B Xulu & Partners Incorporated and Another v Department of Agriculture, 
Forestry and Fisheries and Another (Ndudane and Another Intervening) 
(6189/2019) [2020] ZAWCHC 99 (1 September 2020) 

Attorney- demanding payment of some R39 million, which they claimed was 
outstanding, and warning that if the money was not paid by the following day, 
execution would be levied. Barnabas Xulu, the attorney representing Western Cape 
judge president John Hlophe, has failed in a bid to appeal against a court ruling that 
his law firm repay R20m to the department of agriculture, forestry & fisheries. 

Western Cape High Court judge Owen Rogers in January declared invalid and set 
aside a service level agreement purportedly signed between the department and B 
Xulu & Partners Inc (BXI) on May 23 2017. 

Rogers also declared invalid and set aside a settlement agreement — between the 
department and BXI on April 2019  — whereby the department agreed to pay the law 
firm R20m for services rendered. 
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Rogers ordered BXI to pay the department R20.2m. 

 

On 30 January 2020, Rogers J delivered a judgment in terms of which he, inter alia, 
declared invalid and set aside a Service Level Agreement (SLA) and a settlement 
agreement purportedly concluded by the Department of Agriculture, Forestry and 
Fisheries (the DAFF) and attorneys B Xulu and Partners Incorporated (BXI) on 23 
May 2017 and 12 April 2019, respectively. He also set aside an order granted by 
Steyn J on 6 June 2019, in terms of which the settlement agreement was made an 
order of court, as well as various warrants of execution issued pursuant to that order. 
It is perhaps necessary to mention, for completeness’ sake, that the parties in that 
application were the DAFF (the first applicant); The Department of Environmental 
Affairs, Forestry and Fisheries (the second applicant); BXI (the first respondent); the 
Sheriff of the High Court for Pretoria (the second respondent), First National Bank of 
South Africa (third respondent), and the Standard Bank of South Africa (the fourth 
respondent). The apparent duplication in the citations of the first and second 
applicants were brought about by the fact that the second applicant had been 
established as a separate department after a re-organisation of portfolios during May 
2019. Mr Barnabus Xulu, a legal practitioner and director of BXI, was also joined as 
the fifth respondent and a rule nisi issued calling upon him to show cause why he 
should not be ordered to refund the money attached pursuant to the invalid writs, 
jointly and severally with BXI. The third and fourth respondents did not oppose the 
application. 

demanding payment of some R39 million, which they claimed was outstanding, and 
warning that if the money was not paid by the following day, execution would be 
levied. 

[12] Mr Mlengana became aware of that letter when he was at the airport, about to 
depart on an overseas holiday. He then telephoned Mr Xulu, reminded him about his 
undertaking to pay and requested him not to proceed with the execution. 

[13] The writ of execution was nonetheless issued on 11 June 2019, and on 14 June 
2019, after Mr Mlengana had returned from holiday, Mr Xulu again called him to 
discuss the issue of payment. Mr Mlengana again asked him to wait until the 
following Monday. When Mr Mlengana failed to contact Mr Xulu as agreed, BXI 
proceeded to execute the writs. 

[14] On 19 June 2019, some R2.5 million in the DAFF Standard Bank account was 
attached. That sum, less the sheriff charges, was transferred to the BXI trust account 
on 2 July 2019. A second writ was executed on 17 July 2019 and some R17, 6 
million was attached in the DAFF Standard Bank account and paid to BXI by the 
sheriff on 1 August 2019. It is common cause that most of those funds were 
transferred from BXI’s trust account, and by 6 August 2019 only the sum of R121 
000 remained in their business account. 

[15] A third writ was issued on 13 July 2019, and on 17 July 2019 a sum of R11. 4 
million was attached in a different DAFF account. Those funds had, however, not 
been transferred to the BXI trust account. 

[16] When the State Attorney, acting on behalf of the DAFF, was unable to extract an 
undertaking from Mr Xulu to the effect that the funds transferred to them would be 



retained in the BXI trust account pending the resolution of the dispute, the DAFF 
launched the urgent application on 5 August 2019. The application was argued 
before Rogers J on 12 and 13 December 2019, and as I have mentioned earlier, 
judgment was handed down on 30 January 2020. Also of significance is the fact that 
both Ms Ndudane and Mr Zokwana had filed affidavits in support of the BXI’s case. I 
deal with the contents and relevance of those affidavits below. 

Johannes v Franz Maritz Attorneys (898/2020) [2020] ZAECGHC 100 (8 
September 2020) 

Fees-  Contingency Fee Agreement does not entitle attorneyto 25% of a plaintiff’s 
award, irrespective of the amount of work he has put into matter by way of legal 
services-plaintiff to be refunded 

 The applicant in this matter is a 22 year old male person. He was involved in a 
motor vehicle accident in 1999 when he was a year old as a result of which he 
sustained various serious injuries. The respondent is an attorney who practices as a 
sole proprietor of Franz Maritz Attorneys. He was instructed to pursue applicant’s 
claim against the Road Accident Fund. 

[2]      The events that prompted the institution of these proceedings are largely 
common cause being that: 

Respondent concluded two Contingency Fee Agreements, the first one with 
applicant’s father Mr Aubrey Johannes and the second one with the applicant. 
Where the parties diverge is as regards the date on which the first Contingency Fee 
Agreement was concluded. According to the applicant, it was entered into on the 7 
April 2016. Respondent denies this and puts applicant to proof thereof. He does not 
state categorically when the first Contingency Fee Agreement was concluded and 
suggests that because applicant was still a minor in 2015 his father acted on his 
behalf / as his guardian. Suggesting that the Contingency Fee Agreement was 
concluded in 2015. He states that he could not find the Contingency Fee Agreement, 
blaming the disappearance thereof on a Ms Jordaan who he alleges has been 
absent from work without notice for some time. Respondent concluded the second 
Contingency Fee Agreement with the applicant on the 20 June 2017. Action was 
instituted against the Road Accident Fund during April 2017 with applicant’s father 
being the plaintiff. Applicant was born on the 6 February 1998. He was nineteen (19) 
years old and a major at the time (April 2017). He was substituted as a plaintiff in the 
action against the Fund on or about 2 June 2017 whereafter as I indicated earlier, he 
concluded a Contingency Fee Agreement with the respondent on the 20 June 2017. 
Prior to being represented by the respondent, the matter was handled by Mark 
Williams Attorneys.      

[3]      On the 20 July 2017 the claim against the Road Accident Fund was settled by 
the acceptance of an offer that was received directly from the Road Accident Fund. 
The settlement amount was R1 435 895.00. After the settlement of the claim but 
before payment was effected, applicant required a loan of R200 000.00. Respondent 
offered to assist him to secure the loan saying he also required a loan in the same 
amount. A loan of R400 000.00 was obtained from Setsebi Financial Services. 
Applicant’s father had undertaken to pay back the money when the Road Accident 
Fund effected payment in respect of applicant’s claim to the respondent. Respondent 
retained R200 000.00 of the loan as arranged. 



[4]      During December of 2017 respondent paid R777 047.21 to applicant’s father’s 
bank account. A few days thereafter, respondent obtained a loan of R100 000.00 
from applicant’s father. The respondent has retained 25% of applicant’s award. As 
well as R127 345.00 paid by the Road Accident Fund as party and party costs in the 
claim against the Fund. 

 [9]      Unfortunately, it is not as though the respondent is not aware of these 
concerns about Contingency Fee Agreements. He has previously been a party in 
litigation where the courts expressed themselves with regard to the provisions of the 
Contingency Fee Agreement and the fees charged. One such matter is Flavio E. 
Kailand v Franz Maritz[9] (the respondent in this matter). In that matter the claim 
was settled two months after the respondent had taken over the matter. Respondent 
claimed entitlement to 25% of the plaintiff in the matter’s award. Msizi AJ had this to 
say: “it is clear that the respondent has taken advantage of a desperate legally 
illiterate litigant. The fee is unconscionable, excessive and extortionate. The conduct 
of the respondent in this case is predatory, rapacious and greedy. It is certainly to be 
frowned upon as it is actions like these that bring the profession and the 
administration of justice into disrepute”. 

[10]    It is clear that respondent believes that a Contingency Fee Agreement entitles 
him to 25% of a plaintiff’s award, irrespective of the amount of work he has put into 
matter by way of legal services. This is clear from inter alia, paragraph 13.4 of 
answering affidavit:  

“My main concern and attention was to ascertain that we qualify to claim 25% of 
claimant’s capital claim. 

13.5 On perusal of the amounts and the calculation I was satisfied that I was entitled 
to 25% of the capital claim as my payment. 

14.8 I had no doubt in my mind and still do not doubt that I was and is still entitled to 
25% of the claimant’s capital claim.” 

In my view, and on the authority of the decisions referred to hereinabove and the 
authorities cited therein, the second Contingency Fee Agreement also falls to be 
declared unenforceable and set aside in view of the fact that it had not been entered 
into at a sufficiently early stage of the litigation to entitle him to 25% of applicant’s 
award. I have no difficulty in finding that by taking 25% of applicant’s award, that the 
fee he claimed fits Pickering J’s description in the Nomala matter, as being 
“unconscionable, excessive and extortionate”. 

[11]    Respondent’s integrity is questionable. He does not deny that he obtained 
loans from the applicant. The first one obviously pending payment of applicant’s 
claim. The second, a payment of yet another client’s claim. This is apparent from the 
acknowledgement of debt he signed in respect of the second loan that it would be 
paid upon receipt of payment from the Road Accident Fund in a matter before the 
High Court in Case Number 1038/2016. One wonders whether this is in keeping with 
the ethical and professional conduct that is required of legal practitioners. I do not 
wish to deal in any detail with the items that are reflected in his “consolidated 
statement of account” and the calculations therein which appear to be excessive. 
This will however be a matter for taxation. The respondent is adamant that he is 
entitled to 25% of applicant’s award. This, despite several warnings by this court that 
the Contingency Fee Agreement “is not a licence to plunder up to 25% of any award 
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paid to a client who had entered into a Contingency Fee Agreement”. As I indicated 
even in matters that involved him as a litigant. He continues to display extreme 
greed. Readiness to help himself to a huge chunk of a plaintiff’s award for damages 
irrespective of the amount of work he had done        

[12]    I am satisfied that the applicant has made out a case for the relief he seeks, 
including the prayer that respondent should be ordered to pay costs at an attorney 
and client scale. 

[13]    Accordingly, there will be an order in terms of prayers 1, 2 (excluding prayer 
2.1), 3, 4, 5, 6, 7 as amended to read R74 000.00 in the place of R90 000.00, 8, 9 
and 10 of the Notice of Motion. 

Jacobs v Van Der Merwe (R55/2020) [2020] ZAFSHC 153 (3 September 2020) 

Review-Magistrate submits civil case for review-no allowed 

This matter originates from proceedings in the magistrates Court, Bloemfontein in 
respect of an application in terms of section 4 of the Domestic Violence Act, 116 of 
1998. 

[2] The acting senior magistrate, being of the view that the 
proceedings  were  tainted by gross irregularities committed by the presiding 
magistrate, submitted the matter to the High Court for "Review in terms of section 22 
of the Superior Courts Act" 

[3] I queried the legal basis for the senior magistrate's entitlement to simply submit 
proceedings in a civil matter for review by the High Court, similar to a special review 
in terms of the Criminal Procedure Act. 

[4] The acting senior magistrate responded by inter-alia stat ng that she was unable 
to find any case law from the Free State High Court which precludes such 
procedure. While conceding that she has no locus standi, she submits that she acts 
in her capacity of overseeing proceedings in the magistrate's courts and in that 
capacity has a duty to bring substantial and gross irregularities by judicial officers to 
the attention of this court. She also relies on the inherent jurisdiction of this court to 
review proceedings emanating from the Magistrates Court. 

[5] A similar question arose in the matter of Old Mutual Finance (Pty) Ltd. v 
Makalapetlo 2018 (3) SA 258 (LP), a decision of the full bench of that division, 
where a magistrate simply referred the matter to the High Court for review. In that 
matter the learned full bench pointed out that, in civil proceedings there does not 
exist a similar procedure to the procedure set out in sections 302 and 304 of the 
Criminal Procedure Act. It correctly held that the procedure for review in civil 
proceedings are regulated by rules 6 and 53 of the Uniform Rules of Court. 

[6] In paragraphs 19 and 20 of the aforesaid judgement, the following is said: 

"[19] The procedure adopted by our Magistrates whereby they would mero 
motu submit judgements to the High Court for review without knowledge 
and/or participation of the erstwhile plaintiff and defendant is clearly not in 
accordance with the audi alteram partem rule. It must be borne in mind that 
the judgement creditor and judgement debtor are the interested parties in the 
purported review proceedings. I am unable to see how the magistrate can be 
an interested party in the proceedings and assume the role of the applicant. 
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[20] The guidance this Court can give to the magistrate faced with irregular 
judgement like in the present case is that the irregularity should be pointed out 
to the interested or affected parties (plaintiff or defendant, judgement creditor 
or judgement debtor) and advise them that the matter is reviewable by the 
High Court under Rule 53. There is no room for the magistrate to simply 
submit the case to the High Court for review." 

[7] In conclusion the full bench found that the matter is not subject to review by the 
High Court in terms of the procedure followed in that matter. The matter was simply 
struck from the roll. 

[8] I am in full agreement with the findings and conclusions in the aforesaid 
judgement. The present matter is not distinguishable in any respect. 

[9] The learned senior magistrate submitted that the preamble of the Domestic 
Violence Act makes it clear that proceedings in terms of the act are not civil 
proceedings, except for the fact that section 16 provides for the applicability of the 
Magistrates Courts Act and the Superior Courts Act in respect of appeals and 
reviews. I fail to find anything in the preamble to the act which suggests that the 
proceedings in terms of the act are not civil proceedings. The contention of the 
senior magistrate that proceedings in terms of the Domestic Violence Act are sui 
generis and therefore should be dealt with differently is unconvincing. The act simply 
provides for a speedy and cost-effective way to obtain interdictory relief. Such relief 
remains relief of a civil nature subject to the rules of civil procedure. That is explicitly 
acknowledged in section 16 of the act. 

[10] In conclusion the matter is struck from the role. 
 

Denby v Ekurhuleni Metropolitan Municipality (27338/2017) [2020] ZAGPJHC 
213 (9 September 2020)  

Pre-trial conference-on which issues may the parties agree-when the lawyers agree 
it is as if they had the clients’ consent-This judgment concerns the court’s jurisdiction 
to make an order based upon the agreement of the parties’ legal representatives but 
where one of the parties had not agreed to the order-lawyers may agree 

2. The plaintiff was injured on 21 January 2016 at approximately 04h30 when his 
bicycle struck a pothole whilst he was cycling along a road in Kempton Park. He was 
thrown over the handlebars of his bicycle and landed on the tarmac, suffered injuries 
and was admitted to hospital. He instituted an action for damages against the 
Ekurhuleni Metropolitan Municipality, on the basis that it owned or controlled the 
road and was under a duty to inter alia maintain and repair the road. 

3. On 27 March 2019 the issue of merits were settled 50% in favour of the plaintiff, 
and an order to that effect was made by the court. 

4. The action was enrolled for trial for 31 August 2020 for the determination of the 
usual heads of damages: past medical and hospital expenses; future medical and 
hospital expenses, treatment and modalities; general damages; and loss of earnings 
and earnings capacity. 



5. Various medico-legal and actuarial expert reports were exchanged, which resulted 
in joint expert minutes between four of the five sets of experts instructed by the 
plaintiff and defendant respectively. 

6. A joint memorandum by the legal representatives recorded that an extensive pre-
trial meeting had been held recently where the parties had (i) limited issues, (ii) 
identified the facts and opinions in respect of which no dispute existed, (iii) actively 
engaged, verified and determined the quantification of the separate heads of 
damages, (iv) considered, debated and agreed on the factual and legal basis of the 
quantification of the damages; (v) resolved that there was no further factual or 
legal lis which could possibly require determination by a court; and (vi) agreed that 
there was no discernible lis between the expert witnesses or the parties in respect of 
the issues to be determined. 

7. The joint memorandum also referred to an attached exhibit, which the parties 
consented to being entered into the record of proceedings as real evidence, which 
admitted and confirmed agreement on the quantification of all heads of damages, 
and which contained an amount that the parties’ legal representatives would jointly 
seek that the defendant be ordered to pay. 

8. The joint memorandum also recorded that as a result of the agreements reached 
between the parties during the pre-trial proceedings and the admitted facts and 
opinions contained in the exhibits, the legal representatives (i) did not foresee that 
any oral evidence or further legal arguments or submissions would be required 
during the trial; (ii) would request an order that the exhibits and pre-trial minute be 
entered into the record of proceedings and that the action be disposed of on the 
contents of the exhibits, pre-trial minute and the parties’ joint submissions; and (iii) 
that subject to the court’s discretion, would jointly seek an order in terms of an 
attached draft order of court. 

9. Uniform Rule 37[1] and the related provisions of the Practice Manual[2] and 
Directives[3] require of the parties to constructively engage with each other in pre-
trial proceedings to narrow the issues that remain in dispute. In doing so, the parties’ 
legal representatives had reached the conclusion, as recorded in a recent pre-trial 
minute, that “there is no discernible lis between the expert witnesses or the parties in 
respect of the issues to be determined”. 

10. But the pre-trial minute also recorded the difficulty that presented itself: “the 
defendant’s legal representatives are unable to obtain instructions from the 
defendant, however after having applied their mind to the facts, expert reports, case 
law and the legal aspects of the case, the defendant’s legal representatives agreed 
to the evidence and content set out in [the joint memorandum].” 

11. The defendant’s legal representatives found themselves in the invidious position 
that they were unable to obtain instructions from their client to agree to a consent 
order but in the discharge of their professional legal duties both to the court and their 
client to engage constructively with the plaintiff’s legal representatives in pre-trial 
proceedings, including in the making of appropriate concessions and admissions, 
had concluded there remained no discernible lis between the parties to be litigated. 

12. It is in these circumstances that the legal representatives for the parties had 
agreed upon a joint memorandum, together with supporting exhibits, culminating in 
the parties’ legal representatives jointly seeking of the court to make an order for 
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payment in terms of a draft order that the parties’ respective legal representatives 
had agreed upon but which the defendant had not. 

13. The issue that arises is whether the parties’ legal representatives can jointly 
agree to seek an order where it has been expressly recorded in a document before 
the court that the defendant’s legal representatives have no mandate to settle the 
matter on those terms. 

14. This raises the parameters of a legal representative’s mandate from his or her 
client. Naturally, a legal representative cannot settle the matter contrary to the 
express instructions of his or her client. This is different to the present situation 
where there are no such express instructions not to settle the matter. 

15. In MEC for Economic Affairs, Environment and Tourism, Eastern Cape v 
Kruizenga and another 2010 (4) SA 122 (SCA) the trial court had stood down the 
matter to enable the parties to conduct a pre-trial conference. Consequent upon the 
pre-trial conference the defendant conceded the merits of the plaintiff’s case as well 
as liability for some of the plaintiff’s heads of damages. The parties also agreed that 
they would seek a postponement of the trial and the remaining disputed heads of 
damages would be determined in due course. This had been recorded in a pre- trial 
minute. When the trial resumed shortly after the pre-trial conference, the court 
declined to postpone the trial in toto but required that judgment be granted against 
the defendant on the admitted heads of damages. The court then granted an order 
based upon the admitted liability and postponed the trial in relation to the disputed 
heads of damages. Thereafter the defendant sought to rescind and set aside the 
order on the basis that its attorneys did not have a mandate to make admissions or 
to settle or compromise claims. 

16. The Supreme Court of Appeal drew a distinction between settlement agreements 
reached outside the context of conducting the trial in the normal course of events 
(where generally a party may resile from agreements made by his attorneys without 
his knowledge) and those settlements consequent upon a rule 37 conference: 

“[6] It is important to reiterate what was said at the outset - the issue in this 
matter is whether the appellant may resile from agreements made by his 
attorney, without his knowledge, at a rule 37 conference. The judgment does 
not deal with agreements reached outside of the context of conducting a trial 
in the normal course of events. The rule was introduced to shorten the length 
of trials, to facilitate settlements between the parties, narrow the issues and to 
curb costs. One of the methods the parties use to achieve these objectives is 
to make admissions concerning the number of issues which the pleadings 
raise. Admissions of fact made at a rule 37 conference, constitute sufficient 
proof of those facts. The minutes of a pre-trial conference may be signed 
either by a party or his or her representative. Rule 37 is thus of critical 
importance in the litigation process. This is why this court has held that in the 
absence of any special circumstances a party is not entitled to resile from an 
agreement deliberately reached at a rule 37 conference. And when, as in this 
case, the agreements are confirmed by counsel in open court, and are then 
made a judgment or order of a court, the principle applies with even more 
force.” 

17. Although the SCA further stated that “it is settled law that a client’s instructions to 
an attorney to sue or defend the claim does not generally include the authority to 
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settle or compromise a claim or defence without the client’s approval”,[4] there 
remained uncertainty as to how this principle was to be applied. It is in this context 
that the SCA[5] referred to the distinction drawn by our courts, under the influence of 
English law, “between settlements made outside of and those made during the 
course of litigation” and that our courts “appear to have accepted that the power to 
settle a claim is one of the usual and customary powers afforded a legal 
representative in the latter instance”. The SCA also summarised the position in 
relation to the actual authority of an attorney to transact on his client’s behalf (as 
distinct from the position where the litigant is estopped from denying the authority of 
his attorney to settle or compromise a claim), that “attorneys generally do not have 
implied authority to settle or compromise a claim without the consent of the 
client” but that “[h]owever, the instruction to an attorney to sue or defend a claim may 
include the implied authority to do so, provided the attorney acts in good faith”.[6] 

18. The SCA further reasoned[7] that the usual and customary powers associated 
with the appointment by a defendant of a legal representative would include 
instructions to defend the claim, to draft a plea and to attend to all pre-trial 
procedures, including rule 37 conferences and that it followed that given the authority 
of a legal representative to attend a pre-trial conference, absent express instructions 
to the contrary, he or she would also have the authority to discharge what is required 
of him or her at the pre-trial conference which is making such admissions as are 
appropriate for purposes inter alia of narrowing the issues between the parties. If this 
resulted in there being no lis between the parties, then it would not be untoward for 
the legal representative to also agree to the invariable outcome of the consequence 
of those admissions. 

19. As reasoned by the SCA[8] “it could hardly be asserted that the admissions fell 
within his usual authority, but the settlement, which amounts to a string of 
admissions, not.” 

20. Although Kruizenga is factually distinguishable on several grounds including that 
it was an application for rescission and what was primarily in issue was whether the 
defendant was estopped from subsequently denying its attorney’s authority to 
conclude the settlement agreement (in the present instance there is an express 
recordal in the pre-trial minute that the defendant has not authorised the settlement 
of the matter and so there can be no question of any misrepresentation by the 
defendant’s legal representatives to found an estoppel), the reasoning set out by the 
SCA is persuasive. 

21. Applying that reasoning to the present instance, the defendant’s legal 
representatives in the discharge of their duties under Uniform Rule 37 makes certain 
admissions and concessions and engaged constructively with the plaintiff’s legal 
representatives to reach a position where the issues have been narrowed to such an 
extent that there was no longer any lis between the parties. The extensive joint 
memorandum with supporting documents detailing the various agreed facts including 
in relation to the expert evidence and referencing applicable case law demonstrates 
the extent of the constructive engagement between the parties. To find that the 
defendant’s legal practitioners do not have the authority to take the final step of 
agreeing jointly to the court making an order in the amount to be paid that was the 
end result of that constructive engagement would defeat the purpose of the rule 37 
engagements, which is to encourage settlements, and which would otherwise 
severely hamper the conduct of civil trials.[9] 
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22. I further find support for this approach in several of the authorities referred to in 
the Kruizenga judgment. In Mfaswe v Miller[10] the attorney’s clerk was, with the 
knowledge of the client, sent to conduct a case on behalf of the client in the 
magistrate’s court. On the day of trial the client was late in arriving at court, and the 
clerk, in order to avoid the consequences of default which would ensue if the case 
was called in his client’s absence, compromised the case with his opponent. The 
client subsequently sued his erstwhile attorney for the full amount of the original 
claim on the basis that the matter had been settled without his consent. The then 
Supreme Court of Cape of Good Hope held that the clerk had acted bona fide in 
what he supposed to be the interests of his client and so the attorney was not liable 
in damages. Put simply, the attorney’s clerk consenting to a settlement in a particular 
amount for the plaintiff was preferable to the plaintiff being non-suited as he was not 
present when the matter was called in court. 

23. Applying analogous reasoning to the present situation, if the defendant’s legal 
representatives did not seek to agree an appropriate order with the plaintiff’s legal 
representatives, and so either had to withdraw as attorneys of record in the absence 
of instructions or to appear in court but leave it to the plaintiff to advance his case in 
which he sought damages significantly more than that to which plaintiff was prepared 
to agree with the defendant’s legal representatives, would be seriously prejudicial to 
the defendant. The lesser evil, so to speak, was for the defendant’s legal 
representatives understandably to agree with the plaintiff on suitable amounts of 
damages, consequent upon carefully considered concessions and admissions made 
during the course of pre- trial engagements, than to do nothing and let default 
judgment go against the defendant for a significantly larger amount. In the present 
instance the plaintiff in his amended particulars of claim sought damages of R10, 
136, 453, whilst the amount that the parties’ legal representatives had agreed upon 
was R1, 337, 793. 

24. There is nothing on the papers to indicate that the defendant had expressly 
withheld from its attorneys the authority to do that which they are now doing. 
In Dlamini v Minister of Law and Order and another[11] the court after referring 
to Mfaswe with approval and the old English authority of Matthews and another v 
Munster[12] made the important observation that in Matthews the client did not put 
an end to the relationship between himself and his attorney, and so allowed the 
attorney to continue to act on his behalf,[13] which may include in the circumstances 
the power to settle the matter. In Matthews the defendant’s counsel had settled the 
matter in circumstances where his client was not present when the settlement was 
made, but the defendant was nonetheless bound thereto notwithstanding his 
absence given that he had not put an end to the relationship of advocate and client 
which existed between himself and his counsel, and therefore his counsel had 
complete authority in that case which included binding his client by the settlement. 

25. Matthews was also cited with approval in Klopper v Van Rensburg,[14] where a 
party was held to be bound by a compromise effected by his counsel at a time when 
he was not present. Similarly in Alexander v Klitzke[15] the court found that a 
mandate included making a bona fide compromise in the interests of the client, and 
that if the client wished to terminate that mandate, he should do so timeously. 

26. In the present instance, by all accounts, the defendant has left it in the hands of 
its legal practitioners to deal with the matter. This, in absence of something to the 
contrary, would include making such admissions and confessions at a pre-trial 
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conference as were appropriate, which would include the ultimate consequence of 
agreeing that an order be granted if that was the outcome of the pre-trial 
engagement. 

27. I conclude that as the defendant’s legal representatives had the authority to 
attend and do what was necessary and required of them in the discharge of their 
duties at a pre-trial conference, which included making admissions and concessions 
and even settling the matter, the defendant’s legal representatives were entitled to 
take the position that they have as recorded in the joint memorandum and for them 
together with the plaintiff’s legal representatives to jointly seek of the court to make 
an order in terms of the draft order presented to the court. 

28. In the circumstances, I find that I am able to grant an order on the terms agreed 
to by the parties legal representatives, not because of a consideration by the court of 
the merits of the claim or because the defendant itself has agreed to that order, but 
rather on the basis set out above. 

29. As there does appear to be a gloss in the various cases that a party’s legal 
representatives must be acting bona fide in what they believe to be the interests of 
their client for the client to be bound by their actions,[16] I add that given the 
extensive nature of the joint memorandum and the pre-trial engagements between 
the parties, there is nothing to suggest that what the defendant’s legal 
representatives have agreed to is anything other than bona fide. For example, as 
appears above, the amounts reflected in the draft order in respect of the various 
heads of damages are considerably less than what was claimed by the plaintiff in his 
amended particulars of claim. Reliance is also placed by the parties upon the joint 
minutes of the experts save in relation to the actuaries and where it appears that the 
defendant’s actuary’s evidence prevailed over that of the plaintiff’s actuary. 

30. In the circumstances, an order is made, as per the parties’ draft order marked 
“X”. 

 Bray v Boshoff N.O. in re Boshoff N.O. v Bray Gauteng Local Division, JHB, 
case 2017/16274  
 
Prescription of claims-Amendments-claims-prescription-effect on –taken into account 
 
In a dispute over a renovated immovable property, the defendant sought to amend 
his counter-claim. The plaintiff objected that the amendment would be retrospective 
and would prevent a defence of prescription. And that defendant would be relying on 
a new cause of action that did not exist at the time of the counterclaim. 
Judge Siwendu discusses the case law on amendments and prejudice. See 
comments at para [24] and the reference to the Marigold case. 
Leave is granted to amend the counter-claim, with a direction as to prescription of 
certain of the damages. 
 
[23] In Erasmus: Superior Court Practice, the issue is approached as follows: 
‘The vital consideration is that an amendment will not be allowed in circumstances 
which will cause the other party such prejudice as cannot be cured by an order for 
costs and, where appropriate, a postponement. The following statement by 
Watermeyer J in Moolman v Estate Moolman [1927 CPD 27 at 29] has frequently 
been relied upon: 
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“[T]he practical rule adopted seems to be that amendments will always be allowed 
unless the application to amend is mala fide or unless such amendment would cause 
an injustice to the other side which cannot be compensated by costs, or in other 
words unless the parties cannot be put back for the purposes of justice in the same 
position as they were when the pleading which it is sought to amend was filed.” 
The power of the court to allow material amendments is, accordingly, limited only by 
considerations of prejudice or injustice to the opponent.’9 
[24] I favour an approach that grants latitude towards an application for an 
amendment, more so where there are triable issues between the parties. Further, I 
take account of the accessory nature of the cession, including that it could be 
discharged at any time when the underlying obligation is extinguished. Practical and 
commercial exigencies may favour this flexible approach, because there may be a 
lapse of time between the date of the extinction of the principal debt (giving rise to a 
cession) and the execution of a deed of recession, unduly depriving a creditor of a 
right and cause of action. Besides, on the facts of this case, the parties remain the 
same, and, the Trust would have raised the same defences regardless of who 
between the Applicant and Absa exercised the right of action. The long-standing 
position that prejudice is the litmus test for the latitude to allow an amendment must 
apply. I align with the decision in Marigold and find in favour of allowing the 
amendment without the need to establish special circumstances. 
[25] That finding does not put the end to the matter. Mr Campbell pressed further 
that even if the Court finds that the Marigold created a new precedent and that 
special or exceptional circumstances are not required, it is clear that the question of 
prejudice must be considered before such amendments should be allowed. It is 
argued that a portion of the claim by the Applicant from October 2016 to 6 December 
2016 has prescribed. On this score, he argued the Trustees will be denied the right 
to raise the defence of prescription to a portion of the claim since amendments act 
retrospectively. 
 
ORDER 
1. The applicant is granted leave to amend its counterclaim in terms of the notice of 
amendment dated 18 December 2019 and is directed to perfect its amendment 
within ten days of the granting of this order. 
2. If the trial court finds that the damages claim referred to in the counterclaim was 
the subject of the cession to Absa Bank Limited contained in clause 7 of the 
standard mortgage conditions and re-cession from Absa Bank Limited dated 6 
December 2019, then any damages claim for the period before the recession date 
up to the date when action proceedings were instituted, shall have prescribed. 
3. The cost of the application will be costs in the cause. 
 
Kwadukuza Municipality v McDonalds South Africa and Others (D3430/2020) 
[2020] ZAKZDHC 45 (18 September 2020) 
 
Review-of administrative process- invalid administrative act in proceedings for 
judicial review has a discretion whether to grant or to withhold the remedy. It is that 
discretion that accords to judicial review its essential and pivotal role in 
administrative law, for it constitutes the indispensable moderating tool for avoiding or 
minimising injustice when legality and certainty collide.’ 
 



A new McDonald's fast food outlet was constructed and the municipality was the 
designated authority for building regulations and for business licences. Inspectors 
found that the buildings had been occupied without the requisite approvals and 
notices of violation were issued. 
[7] The best evidence of authority to occupy a building or to trade from it is in the 
form of a certificate of occupancy and a business licence. MSA are unable to 
produce either. . . . 
[8] Counsel for the applicant submits that what MSA is effectively seeking is to 
circumvent the processes and procedures which are applicable to all other property 
owners within the jurisdiction of the applicant, and to carve out for itself its own 
procedure.  
The rule of law and the principle of legality require adherence to one set of rules for 
all. 
Judge Chetty orders the second respondent to vacate the property and it is 
interdicted from carrying on business until a business licence and a certificate of 
occupancy are issued, with costs of the main application on an attorney-and-client 
scale. 
National Building Regulations and Building Standards Act 103 of 1977 - s 14. 
Businesses Act 71 of 1991 - s 2(3). 
 
[35] The attempt by MSA to seek relief in the form of a review and a mandamus in 
respect of the application for a temporary certificate of occupancy was met with 
strenuous resistance by the applicant on the basis that MSA had initially launched a 
collateral challenge under PAJA alleging unfairness on the part of the local authority 
to properly consider the applications. In Oudekraal Estates (Pty) Ltd V City of Cape 
Town & others 2004 (6) SA 222 (SCA) para 36, the court stated the following on 
when a collateral challenge may be raised: 
‘It is important to bear in mind (and in this regard we respectfully differ from the Court 
a quo) that in those cases in which the validity of an administrative act may be 
challenged collaterally a court has no discretion to allow or disallow the raising of 
that defence: The right to challenge the validity of an administrative act collaterally 
arises because the validity of the administrative act constitutes the essential 
prerequisite for the legal force of the action that follows and ex hypothesi the subject 
may not then be precluded from challenging its validity. On the other hand, a court 
that is asked to set aside an invalid administrative act in proceedings for judicial 
review has a discretion whether to grant or to withhold the remedy. It is that 
discretion that accords to judicial review its essential and pivotal role in 
administrative law, for it constitutes the indispensable moderating tool for avoiding or 
minimising injustice when legality and certainty collide.’ 
 
[49] In the final analysis, I am satisfied that the applicant has made out a case for 
final relief for an interdict in terms of the notice of motion. The purpose of the 
applicant seeking interdictory relief against the respondents stemmed from the high-
handed manner in which MSA sought to commence business from the property 
without having obtained the necessary statutory compliance in terms of the NBR Act, 
or a business licence. The applicant must be seen to treat all those within its 
jurisdiction equally, whether they are hawkers on the street or a large multinational 
corporation. Neither is permitted to carry on business or to occupy the premises 
without the necessary statutory authorisation. The applicant cannot be criticized for 
its approach. The failure to act against large corporations would suggest that the 



applicant has two sets of rules for enforcement. I fully associate myself with the 
views set out in United Technical Equipment Co (Pty) Ltd v Johannesburg City 
Council 1987 (4) SA 343 (T) with regard to the duty of a local authority. The court at 
348H-J held:  
'The respondent has not only a statutory duty but also a moral duty to uphold the law 
and to see to due compliance with its town planning scheme. It would in general be 
wrong to whittle away the obligation of the respondent as a public authority to uphold 
the law. A lenient approach could be an open invitation to members of the public to 
follow the course adopted by the appellant, namely to use land illegally with a hope 
that the use will be legalised in due course and that pending finalisation the illegal 
use will be protected indirectly by the suspension of an interdict.’  
See also Maccsand (Pty) Ltd v City of Cape Town & others 2011 (6) SA 633 (SCA) 
para 21, where the court held:  
‘. . . municipalities play a central role in land use planning in their areas of 
jurisdiction. It is, no doubt, appropriate for them to do so given their knowledge of 
local conditions and their intimate link with the local electorate whose interests they 
represent.’  
[50] Turning to the issue of costs, I agree with Ms Mahabeer that the applicant was 
obliged to approach the court in order to protect the integrity of its enforcement 
mechanisms and the underlying premise that all persons seeking to develop property  
within its area of jurisdiction are obliged to follow the same procedures. The litigation 
pursued by the applicant is funded by the public purse, and in particular those of the 
ratepayers in KwaDukuza. I see no reason why the applicant should have to 
shoulder the burden for any part of the costs when seeking to uphold the rule of law 
and defend its statutory obligations. MSA’s breach was flagrant and showed scant 
regard for the authority of the applicant, repeatedly ignoring instructions not to 
occupy the buildings and cease trading. For that reason, I am satisfied that costs 
should be granted on the attorney and client scale against MSA in respect of the 
application for the interdict (the main application).  
 
[51] In respect of the counter-application, MSA has been unsuccessful in obtaining a 
temporary certificate. But for the issues of health and safety, it pointed out that the 
building control officer may have applied the incorrect standard in assessing their 
application. However, in Harrielall v University of KwaZulu-Natal 2018 (1) BCLR 12 
(CC) para 11 the court noted in regard to costs that:  
 
‘In Biowatch this Court laid down a general rule relating to costs in constitutional 
matters. That rule applies in every constitutional matter involving organs of State. 
The rule seeks to shield unsuccessful litigants from the obligation of paying costs to 
the state.’  
However, in National Home Builders Registration Council & another v Xantha 
Properties 18 (Pty) Ltd 2019 (5) SA 424 (SCA), the court refused to apply the 
Biowatch principle and found that it was 'nothing more than a commercial dispute' 
and that Biowatch does not mean 'risk-free' constitutional litigation.  
[52] The court in Harrielall pointed out that the rule developed in Biowatch Trust v 
Registrar, Genetic Resources, & others 2009 (6) SA 232 (CC) is not a shield against 
frivolous litigation. It went further holding, in para 17, that ‘a review of administrative 
action under PAJA constitutes a constitutional issue’ because PAJA was passed 
specifically to give effect to the guarantee under s 33 of the Constitution. In light of 
my reasoning as to why the counter application should not succeed, although the 



dispute between the parties is of a commercial nature it cannot be said to have been 
'friviolous or vexatious or in any other way manifestly inappropriate'. Beweging v 
Christelik [2012] 2 All SA 462 (SCA) citing Biowatch. In the result, MSA is shielded 
from a costs order in respect of the counter-application.  
[53] I accordingly make the following order:  
1. The second respondent is directed to vacate the property described as Erf 5705, 
Stanger, also known as 120 Balcome Street, KwaDukuza and not to permit the 
occupation thereof until or unless a certificate of occupancy in terms of section 14 of 
the National Building Regulations and Building Standards Act 103 of 1977 permitting 
such occupation may be issued;  

2. The second respondent is interdicted and restrained from using or permitting to be 
used the property or any part of the property described as Erf 5705, Stanger, also 
known as 120 Balcome Street, KwaDukuza to carry on any business by the sale or 
supply to consumers of any foodstuffs in the form of meals for consumption on or off 
the premises, or any perishable foodstuff until or unless a licence in terms of section 
2(3) of the Businesses Act 71 of 1991 permitting such business, may be issued, and 
not to permit the occupation thereof until or unless a certificate of occupancy in terms 
of section 14 of the National Building Regulations and Building Standards Act 103 of 
1977 permitting such occupation is issued;  

3. The second respondent is directed to pay the costs of the main application on the 
attorney and client scale, such costs to include that of senior counsel.  

4. The counter-application is dismissed, with no order as to costs.  
 
Massbuild (Pty) Ltd t/a Builders Express, Builders Warehouse and 
Builders Trade Depot v Tikon Construction CC and another 
[2020] JOL 48548 (GJ)  
 
Electronic communications-signing of agreements-The parties agree that they did 
not exchange any physical documents pertaining to the credit application. All 
communication and exchange of documents happened electronically, via email. 
Surety not bound!  
 
Plaintiff sued for the balance of an account, the first defendant being in liquidation 
and the second defendant denying a suretyship agreement. Acting Judge Bester 
discusses suretyships and electronic signatures, ECTA* and a "data message" as 
defined. 
The court finds that the document which the plaintiff seeks to enforce as a suretyship 
is a data message and that the signature does not comply with s 13(1) of ECTA. So 
the plaintiff failed to establish a valid suretyship. 
The claim against the second defendant is dismissed with costs. 
 
Electronic Communications and Transactions Act 25 of 2002 
13.   Signature.—(1)  Where the signature of a person is required by law and such 
law does not specify the type of signature, that requirement in relation to a data 
message is met only if an advanced electronic signature is used. 
 
The plaintiff sued the first defendant for what it claims is the outstanding balance on 
an account for goods sold and delivered, and the second defendant as surety for the 



first defendant’s debt. The first defendant is in liquidation, and the claim was not 
pursued against the first defendant at this trial. The second defendant denies that he 
concluded a suretyship agreement with the plaintiff. 
[2] The plaintiff sold goods to the first defendant on credit, during the period April 
2015 to August 2016. The parties agreed that, notwithstanding the actual amount 
that the plaintiff contends is owed to it by the first defendant, the second defendant 
will be liable for a debt of R1 million in the event of the plaintiff proving the 
suretyship. 
[3] The parties formulated the issues to be decided at trial in writing, as follows: 
Whether, on or about 16 March 2015, the plaintiff and the first defendant entered into 
a written agreement entitled Credit Application – Juristic Person, incorporating a 
deed of suretyship in favour of the plaintiff. 
This issue incorporates: whether the second defendant signed the document 
attached to the particulars of claim as POC1; the authenticity of POC1;  whether 
sections 13(1) and 13(3) of the Electronic Communications and Transactions Act, 25 
of 2002 apply; If so, whether the documents relied upon by the plaintiff comply with 
the requirements of Section 13(1) or 13(3).” 
The parties agree that they did not exchange any physical documents pertaining to 
the credit application. All communication and exchange of documents happened 
electronically, via email. 
Order 
[51] In the result, I make the following order: 
a) The plaintiff’s claim against the first defendant is postponed sine die. 
b) The plaintiff’s claim against the second defendant is dismissed with costs. 
 
MINISTER OF POLICE v BACELA, case 275/2019, Eastern Cape, Bhisho, 8 
September 2020.  
 
Rule 30 and rule 30A- purposes and requirements of Rule 30A and Rule 30, and 
which was appropriate. 
 
Defendant launched an interlocutory application in terms of Rule 30A on the grounds 
that plaintiff's particulars of claim did not comply with Rules 18(4) and 18(6).  
Judge Lowe gives a useful discussion of the purposes and requirements of Rule 30A 
and Rule 30, and which was appropriate. 
The application is refused with costs. 
 
Respondent is second Plaintiff in the action she brings against Applicant (Defendant) 
for loss of support arising from the death of her life partner (F.L. Ngwane) arising 
from the alleged unlawful, alternatively negligent conduct of Defendant’s employees. 
[2] On issue and service of summons Applicant/Defendant launched an interlocutory 
application in terms of Rule 30A(1) on the grounds that Respondent had failed in her 
particulars of claim to comply with Rules 18(4) and 18(6), seeking an order directing 
Respondent to amend her particulars of claim accordingly. 
[3] In due course, Respondent having ignored this notice, Applicant filed a notice in 
terms of Rule 30A(2) seeking an order that Respondent amend her particulars of 
claim, failing which these be struck out and her claim thus dismissed. 
[4] The objection is in essence that Respondent’s claim is in fact a claim based on 
contract and not merely as a result of her alleged relationship with an unmarried life 
partner, and that the details hereof require to be pleaded. 



[5] The application is opposed on various bases, but centres around the claimed 
wrong procedure in evoking Rule 30A as opposed to Rule 30. It is argued that the 
application is ill-founded on this basis alone. 
[6] If this is correct it is unnecessary to enter into the merits or otherwise of the 
remaining issues. 
THE RULE 30A AND 30 ISSUE 
[7] Rule 18(12) reads as follows: 
“If a party fails to comply with any of the provisions of this rule, such pleading shall 
be deemed to be an irregular step and the opposite party shall be entitled to act in 
accordant with rule 30.”  
[8] If the pleading fails to comply with Rule 18 and is vague and embarrassing, 
Defendant may either bring a Rule 30 proceeding or raise an exception in terms of 
Rule 23(1)2. 
[9] These are however strictly separate complaints requiring separate adjudication. 
The Rule 18 objection rests on the rule requiring specific particulars to be set out in 
the claim, the prejudice required for the setting aside of the pleading is prima facie 
established by Rule 30. 
[10] Rule 30 clearly applies to “irregular proceedings” and is the rule referred to, in 
terms, in Rule 18(12), in the event of non-compliance with Rule 18. 
[11] Rule 30 reads as follows: 
“30 Irregular proceedings 
(1) A party to a cause in which an irregular step has been taken by any other party 
may apply to court to set it aside.  
(2) An application in terms of subrule (1) shall be on notice to all parties specifying 
particulars of the irregularity or impropriety alleged, and may be made only if — 
(a) the applicant has not himself taken a further step in the cause with knowledge of 
the irregularity; 
(b) the applicant has, within ten days of becoming aware of the step, by written 
notice afforded his opponent an opportunity of removing the cause of complaint 
within ten days; 
(c) the application is delivered within fifteen days after the expiry of the second 
period mentioned in paragraph (b) of subrule (2). 
(3) If at the hearing of such application the court is of opinion that the proceeding or 
step is irregular or improper, it may set it aside in whole or in part, either as against 
all the parties or as against some of them, and grant leave to amend or make any 
such order as to it seems meet. 
(4) Until a party has complied with any order of court made against him in terms of 
this rule, he shall not take any further step in the cause, save to apply for an 
extension of time within which to comply with such order.” 
[12] The rule can only be used if the conditions referred to in Rule 30(2) are satisfied. 
This is of importance to this matter as there are strict provisions applicable, in breach 
of which, the rule may not be utilised. If the stipulated periods have elapsed the rule 
cannot be used unless extending under Rule 27(3). 
[13] Clearly then it was open to Applicant to utilise Rule 30 and/or Rule 27(3). The 
question is however whether Applicant could ignore both and utilise Rule 30(A). 
[14] Rule 30A reads as follows: 
“30A Non-compliance with rules 
(1) Where a party fails to comply with these rules or with a request made or notice 
given pursuant thereto, or with an order or direction made in a judicial case 
management process referred to in rule 37A, any other party may notify the 



defaulting party that he or she intends, after the lapse of 10 days from the date of 
delivery of such notification, to apply for an order— 
(a) that such rule, notice, request, order or direction be complied with; or 
(b) that the claim or defence be struck out. 
(2) Where a party fails to comply within the period of 10 days contemplated in 
subrule (1), application may on notice be made to the court and the court may make 
such order thereon as it deems fit.” 
[15] It is to be noted immediately that this rule has far less stringent requirements 
than Rule 30(2), notably time limits, and importantly the “further steps” issue in Rule 
30(2)(a). 
[16] An example of the use of this rule would be an application to enforce compliance 
with Rule 35(12), which does not have its own remedy and should be preceded by a 
Rule 30(A). 
[17] Rule 30A provides a general remedy for non-compliance with the rules. 
[18] In ABSA Bank Ltd v The Farm Klippan 490 CC 5 the Court made it clear that if a 
provision in the rules provides a specific remedy for non-compliance with the rule, a 
party need only follow the specific rule and need not give notice in terms of, or follow, 
Rule 30A. 
 [31] In the result it is my view that Rule 18(12) read with Rule 30 is in fact in conflict 
with and contradictory to Rule 30A. It seems to me perfectly clear that the procedure 
referred to in Rule 18(12), that an irregular step is to be dealt with in terms of Rule 
30, is a specific rule with its own requirements and time limits. Rule 30A is a rule of 
general application as to non-compliance with the Rules. As pointed out in Norman 
(supra) it can hardly be that Rule 30A was intended to override or amend the special 
provision of Rule 18(12), as read with Rule 30, as per the presumption generalia 
specialibus non derogant. 
[32] The Rules in this regard are in fact in conflict. If a party fails to meet the time 
limits in Rule 30, or takes a further effective step with knowledge of the irregularity 
(absent time extension by a Court), the party may no longer take the point of an 
irregular step. It would make no sense then that Rule 30 could then simply be 
bypassed to Rule 30A with far less stringent requirements. 
[33] The requirement that Rule 30 be utilised for a Rule 18 breach is precisely what 
must have been intended by the Rules as to the result sought to be achieved. To 
hold otherwise would effectively supersede Rule 18(12), read with Rule 30, which 
cannot have been the intended result. 
[34] It seems to me that the very purpose of Rule 18(12), with Rule 30, is to fast track 
the process with specific remedies spelt out with the denial of the remedy in the 
event of the requisite conditions not being satisfied. 
[35] In the result the procedure adopted by Applicant in this matter is impermissible. 
[36] Costs should follow the result relevant to the application. 
ORDER 
[37] The application is refused with costs. 
 
 
SM v ABB [2020] JOL 48558 (GJ) 
 
Interdict- requirements for granting of a final interdict – whether claim for damages 
an appropriate alternative remedy for ongoing infringement of rights to dignity and 
privacy – finding that due to ongoing nature of infringement damages not appropriate 
– final interdict granted. 



 
After divorce, the parties had payment disputes in the maintenance court. The ex-
husband accessed his ex-wife's and the minor child's email and Whatsapp 
messages.  
He then distributed the content in bulk to others such as the headmaster of the 
school and to a doctor. 
Acting Judge Millar discusses the requirements for a final interdict and the 
respondent's contention that the application was not urgent, that "the horse had 
bolted" because the information was already distributed, so the applicant's recourse 
was instead a claim for damages. 
The earlier order interdicting the respondent is confirmed, with respondent to pay 
costs on an attorney-and-client scale. 
 
DIRECTIVES SEPTEMBER 2020 JUDGE PRESIDENT GAUTENG 
These directives set out how, and under what conditions, matters are to be issued 
and how all matters enrolled and pending in the Gauteng Divisions shall be handled 
and attended to during the continuing national state of disaster declared in terms of 
the Disaster Management Act 2002, Act No 57 of 2002. The Directives shall apply 
until they are either withdrawn, amended or superseded by other directives. Covid-
19 related restrictions in movement and gatherings remain and prudent behaviour to 
minimise exposure to infection, informs the policy choices made in these directives. 

3. Where timeframes for submission of notices/legal process and roll closure differ 
from those in the Practice Manual or existing Practice Directives, the time frames in 
this Directive are imposed for practicality and shall prevail for the duration of the 
national state of disaster. 

4. The general principle to be observed is that physical proximity and contact among 
persons be eliminated or minimized. To this end: 

4.1 In accordance with the practice in the High Courts of the Gauteng Division, 
pursuant to Directive no. 1 of 2020 (the CaseLines Directive) all pleadings and 
documents must be uploaded in all matters to the CaseLines digital platform, save 
for Full Bench and Full Court Appeals in which the electronic transcript or record is 
not available. 

4.2 It is the responsibility of litigants and their legal representatives to comply with 
the practices of the Division and that includes the duty to upload papers on the 
electronic case file on CaseLines as provided in the CaseLines Directive. Where that 
has not been done and a satisfactory explanation can be proffered to the Judge, the 
failure to upload may be condoned. However, the basic principle is that the particular 
hearing must be an effective one and the Judge seized with the matter shall exercise 
a discretion as to whether or not that objective can be achieved where the papers 
are not uploaded.  
 
4.8 Criminal Trials are to be conducted in open Court hearings in line with the 
provisions of paragraph 4.4.5 and 4.4.6 save in instances where the fairness of the 
trial will not be adversely affected if certain parts of the trial are conducted via a 
virtual hearing e.g. when expert evidence is adduced as well as oral argument. The 
Presiding Judge in such matters shall use his/her discretion on the mode of hearing 
in such instances. The provisions of 233 to 236 and 237 to 241 of the Directive shall 
become applicable.  



 
 
7.1 The Plaintiff’s/Applicant’s legal representative creates the case on CaseLines 
using the correct template for the relevant Court, the case name being that of the 
Parties to the case recorded in full, e.g. DLAMINI, GIDEON vs DLAMINI, SARAH; 
and reference being the case number, recorded with the year in full and without any 
0 preceding the case number, e.g. 2005/44; 2012/123; 2019/93222; etc.  

7.2 ETIQUETTE IN VIDEO CONFERENCE HEARINGS  
237. The Judge(s) and legal professionals appearing in video conferencing hearings 
must be robed. Witnesses, litigants whether represented or unrepresented must be 
dressed formally.  
238. Instructions for Legal Representatives and Counsel:  
 
238.1 All Legal Representatives and Counsel should endeavour to ensure that they 
have a back-up electricity and a data source in the event of a power outage or load-
shedding or any other electrical or connectivity issue.  
238.2 The devices used should be fully charged before the hearing and be kept on 
charge during the hearings so as to allow the hearing to proceed in the event of a 
power outage or load-shedding.  
238.3 Legal Representatives and Counsel should ensure that the physical 
background of the room from which they are conducting the hearing accords with the 
decorum of a formal Court siting and has nothing bright or distracting. Legal 
Representatives and Counsel must also ensure that no other person (or pet) should 
enter or move around the room during the course of the hearing.  
239. In addition to the above directions, the further conduct of the hearing will be 
dealt with via ad hoc directives issued by the presiding Judge.  
 
240. Legal Representatives and Counsel appearing shall remain in the hearing and 
leave only when the proceedings have concluded, alternatively, with leave of the 
presiding Judge.  
 
241. The Judge(s) shall give instructions as to the recording of the proceedings:  
 
if the Judge or the Judge’s Secretary or a Stenographer records the proceedings, the 
Judge shall retain the audio file, until such time as the Registrar can take custody 
thereof. Such record must be availed to any Party who was involved in the hearing 
upon request. 
 
 
Stols v Garlicke & Bousfield (PKF (Durban) Incorporated) and others as Third 
Parties) [2020] JOL 48431 (KZP)  

Attorneys-incorporated company-personal liability 

Garlicke & Bousfield is one of the oldest and largest legal practices in KwaZulu-
Natal, with a history back to 1867.  
Mr Cowan was an executive consultant and practising attorney at the firm.  
After his suicide, it emerged that he had been running a bridging finance operation. 
The plaintiff approached the firm and sought the return of his investment of R7 



million. 
Judge Mnguni discusses the authority of Mr Cowan, the knowledge of the directors, 
the legality of the alleged contract and estoppel. 
Judgment was granted in favour of the plaintiff for payment of R7 million. 
 [247] I am satisfied that Mr Stols has clearly established that he acted to his 
detriment as a result of the representations made to him in this matter. 
Conclusion 
[248] To summarize then: 
(a) The letters of undertaking were all provided on G& B letterheads; 
(b) They represented to the Mr Stols that they were undertakings given by G&B; 
(c) The terms of the undertakings and the authority that they could be issued in 
that form, were authorised by Mr Jennings at the meeting with MaxProp. The 
undertakings were accordingly authorised; 
(d) Where the evidence of Mr Ramsay differed from that of Mr Stols, I have 
preferred the evidence of Mr Stols and rejected that of Mr Ramsay; 
(e) Mr Stols was entitled to rely on the representations, expressed and implied 
made to him; 
(f) G&B cannot in law deny the binding effect of the letters of undertaking issued. 
I conclude, therefore, that Mr Stols has proved his claim to hold G&B to its contract 
of deposit, concluded through Mr Cowan. 
Judgment is granted in favour of the plaintiff and against the defendant for: 
1. payment of the sum of R7 000 000; 
2. payment of the interest on R5 000 000 at the rate of 30 percent per annum 
from 5 October 2010 to 12 October 2010 and on R7 000 000 at the rate of 30 
percent per annum from 13 October 2010 until 30 November 2010 and mora 
interest thereafter at the rate of 8,75 percent per annum; 
3. costs of suit for the plaintiff and first third party. 

 
Ex Parte Montshiwa in re Nkomo  (Intervening party) v Motshiwa.  North West, 
Mahikeng, case 56/2019 3September 2020)  

Attorney-admission application-notice to oppose by individual 

Section 4 gives power to the LPC  and section 44 gives power to the court. Nkom 
failed on s 44 and also not appropriate for individual to get involved in disciplinary 
hearings. Individual can only step in if LPC failed in its duties. However, proceedings 
are sui generis, court can look at his affidavits. 

The Applicant used inappropriate language in his affidavits, also did not play open 
cards with the court concerning his arrear maintenance and source of income.His 
period of doing articles also queried. Application refused.  

 
HEWETSON v LAW SOCIETY OF THE FREE STATE 2020 (5) SA 86 (SCA) 
 
Attorney — Misconduct — Appropriate order — Misappropriation of trust moneys — 
Husband and wife partners in firm, with husband misappropriating moneys and wife 
delaying in reporting his doing so — Appropriate sanction for wife. 

 
Appellant and her husband were attorneys and directors of a company through 
which they practised (see [1]). Appellant became aware her husband had 



misappropriated trust-account moneys, and she reported the matter to the Law 
Society concerned (see [11] and [12]). The Law Society proceeded to investigate 
and uncovered irregular activities by the husband (see [15]). It then obtained an 
interdict prohibiting appellant or her husband from operating the firm's trust account, 
and for the appointment of a curator (see [16]). Thereafter the Law Society applied to 
strike both appellant and her husband from the attorneys' roll (see [1]). The Law 
Society was successful in this, and here appellant appealed to the Supreme Court of 
Appeal (see [1]). 
It held, per Nicholls JA, writing for the majority, that the High Court had materially 
misdirected itself in finding appellant had made certain loans to herself, and that the 
Supreme Court of Appeal could therefore make the decision whether appellant 
should be struck from the roll or suspended (see [4] and [7] – [8]). 
This involved an enquiry as to whether the facts supported suspension or striking- 
off, and this turned on appellant's honesty (or dishonesty) in her explanation of when 
she became aware of her husband's theft (see [29] – [30] and [37]). 
Further context was that she had been away from the practice over part of the period 
during which the misappropriations had occurred (she had been on maternity leave), 
and that her husband controlled and indeed excluded her from management of the 
firm's finances (see [11]). 
The court's conclusion was that, though appellant had undoutedly failed in the joint 
duty of directors to keep proper books, there was inadequate evidence to justify 
striking-off, absent an answer to the question of appellant's first knowledge of the 
theft (see [10] and [27] – [28]). In this regard the Supreme Court of Appeal 
expressed sympathy at a spouse delaying reporting a husband's wrongdoing (here, 
for a month) when the consequences of doing so extended beyond her professional 
life (appellant had instituted divorce proceedings at the time of reporting the matter to 
the Law Society) (see [12] and [35]). But the court qualified this statement by holding 
that it would be difficult to exonerate her, had she in fact been aware of her 
husband's conduct over a period of months or years (see [35]). 
Given the lack of evidence on appellant's knowledge, and its necessity for the 
making of the decision to strike off or suspend, it would be in the interests of justice 
for there to be a further hearing on the issue by the High Court, before it made the 
decision (see [39]). 
Ordered, accordingly, that the appeal be upheld and the High Court's order set aside 
insofar as it applied to appellant, and that the application for striking-off be referred to 
the full bench of the High Court for determination afresh, after a hearing on the issue. 
Appellant suspended pending this determination (see [41]). 
The position of the minority of the Supreme Court of Appeal, Leach JA writing, was 
that appellant ought to be struck from the roll and the appeal dismissed (see [42], 
[53] and [79]). 
In Leach JA's view, appellant was not a young and inexperienced attorney 'who . . . 
possibly did not fully appreciate . . . her duties in regard to trust funds', and her 
excuse that she entrusted administration of the funds to her husband 'held no water': 
it was the duty of each attorney in a partnership to ensure proper administration of 
the funds (see [54] – [56]). 
This alone justified striking-off, but other factors militated for it as well (see [57]): 
   •   Appellant's false statement, on oath, about when she first learned of trust- 
account irregularities (see [58], [63] and [72]); 
   •   her failure to investigate employee allegations of misuse of trust moneys (see 
[68]); 



   •   her failure to immediately report the debit balance of the firm's trust account on 
learning of it (she had taken a month to do so) (see [70]); 
   •   the Law Society's preference for striking-off (see [75]). 
 
MOTLOUNG AND ANOTHER v SHERIFF, PRETORIA EAST AND OTHERS 2020 
(5) SA 123 (SCA)  
 
Summons — Signature — Absence of registrar's signature on summons may be 
condoned — Uniform Rules of Court, rules 17(3)(c) and 27(3).  

 
Appellants and a third party were involved in a motor vehicle accident and instructed 
their attorney to act against the Road Accident Fund. The attorneys duly prepared a 
summons and conveyed it to the registrar of the High Court, who allocated it a case 
number, and stamped it with the date, his designation, and name. However, he did 
not sign it (see [2]). 
Appellants' attorneys then sent the summons to respondent, the sheriff, for him to 
serve, but he refused to do so. His view was that, unsigned, the summons was not 
court process, was null, and he had no power, or obligation, to serve it (see [3]). 
Owing to the non-service, appellants' claim against the Road Accident Fund 
prescribed, and they instituted an action against the sheriff for their damages: the 
amount of the award they might have received against the Fund (see [4]). 
In response, the sheriff made a special plea, which raised whether absence of his 
signature rendered the summons null. The High Court found that it did, and 
dismissed the claim, but granted leave to appeal to the Supreme Court of Appeal 
(see [5] – [7]). 
The Supreme Court of Appeal upheld the appeal, set aside the High Court's order, 
and replaced it with an order dismissing the special plea (see [32]). 
The court held that, though Uniform Rule 17(3)(c)'s requirement of signature by the 
registrar was peremptory, the requirement's breach was condonable under rule 27(3) 
(see [12] and [29]). (Rule 17(3)(c) provides that 'the summons shall be signed and 
issued by the registrar'; and rule 27(3) that 'The court may, on good cause shown, 
condone any non-compliance with these Rules'.) (See [10] and [13].) 
This was on the following grounds: 
   •   Authority was to the effect that even breach of a peremptory rule did not 
necessarily result in nullity (see [13]); 
   •   breach of a peremptory provision of rule 17(3)(a) had been condoned (see [12] 
and [15]); 
   •   though authority provided that a registrar's failure to issue a summons nullified 
it, issue and signature were distinctive acts, and while issue brought the summons 
into existence, signature was merely evidence of issue (see [23] – [24] and [26]); and 
   •   condonation's requirement of 'good cause' would allow for consideration of 
prejudice to the other party (see [28]). 
 
TAU v MASHABA AND OTHERS 2020 (5) SA 135 (SCA) 
 
Interdict — Interdict on repetition of allegedly defamatory statement. 

 
Appellant, the ex-mayor of Johannesburg, made a public statement about his 
political rival, respondent, the current mayor of the city (see [1] – [2]). This caused 
respondent to apply, pending his instituting a damages claim based in defamation, 



for an order that appellant retract the statement, refrain from repeating it, apologise, 
and publicise the retraction and apology (see [4]). 
The High Court declared the statement defamatory and interdicted its repetition, but 
deferred adjudication of the other relief sought to the action (see [12]). This, 
purportedly under rule 33(4) (see [13]). Here, appellant appealed to the Supreme 
Court of Appeal (see [14]). 
The SCA found it unnecessary to determine the validity of the deferral but it did 
reference authority as to the undesirability of deciding applications piecemeal (see 
[15]). 
The issue it did consider was the validity of the declarator and interdict on repetition.  
It held that the declarator was invalid: whether there was defamation was not an 
issue before the court (see [19] – [20]), and the declaration that the statements were 
defamatory effectively precluded appellant from defending against this in the action. 
(see [20]). 
The interdict, which was interim in character, was also invalid: its requirements had 
not been met (apprehension of future harm had not been established; and another 
remedy — damages — was available in the action) (see [18], [21], [26] and [28]). 
Moreover, there was a dispute as to whether the apprehended acts (future 
statements similar to the first) were lawful, where authority proscribed interdiction 
thereof on motion when there was a question around the acts' lawfulness (see [22]). 
Appeal upheld. The High Court's order set aside and replaced with an order 
dismissing respondent's application (see [29]). 
 
CHANGING TIDES 17 (PTY) LTD v MIEKLE AND ANOTHER 2020 (5) SA 146 
(KZP) 
 
Rule 31(1) - Mortgage — Foreclosure — Application to declare property specially 
executable — Compliance with rule 46A of Uniform Rules of Court required — May 
not be short-circuited by resort to money-judgment procedure under rule 31(1). 

 
The applicant, after service of a summons in an action on a mortgage bond over a 
residential property, and a confession to judgment by the defendants in terms of rule 
31(1) of the Uniform Rules of Court, applied for judgment in terms of rule 31(1) 
together with an application to declare the immovable property executable in terms 
of rule 46A. 
Held 
It was undesirable, impractical and contrary to the interests of justice to combine a 
judgment by confession in terms of rule 31(3) with an application to declare an 
immovable residential property executable in compliance with the requirements of 
rule 46A. This was because service of the application for judgment by confession 
would not inform the defendants, as lay persons, how they should go about placing 
before the judge in chambers any facts or representations regarding the fate of the 
residential property. (See [16] – [17].) 
The court proceeded to grant, in chambers, the money judgment by confession but 
postponed the declaration of the immovable property as executable sine die pending 
an application in open court in compliance with the legal requirements for such relief. 
(See [18].) 
 
HOLLOWAY AND ANOTHER v PADI EMEA LTD 2020 (5) SA 172 (GJ) 
 



Court — High Court — Jurisdiction — Foreign company — Application to compel 
English company to produce record of disciplinary proceedings conducted in United 
Kingdom — Uniform Rules of Court, rule 53. 

 
First applicant, a natural person, and second applicant, a corporation, were members 
of the Professional Association of Diving Instructors (PADI). Respondent, an English 
company, administered the organisation in South Africa. 
An accident occurred on a dive under first applicant's supervision and second 
applicant's auspices in South Africa (see [9]). An enquiry later took place in the 
United Kingdom, and a tribunal there terminated first and second applicants' PADI 
memberships (see [26]). 
Here, as a preliminary to review of the tribunal's decision, first and second applicants 
applied for an order that respondent furnish them with the record of the tribunal's 
decision. This under rule 53. 
The issue was whether the Johannesburg High Court had jurisdiction to do so, which 
would be the case if there was an adequate connection between the suit and its area 
of jurisdiction (see [12] and [17]). Adequacy of connection was measured by 
suitability and convenience (see [12]). 
Held, that the court had jurisdiction to make the order (see [28]). This based on the 
following factors: 
   •   respondent had a business address and traded through an entity in 
Johannesburg (see [5]); 
   •   respondent employed a manager, based in Randburg, who carried on the South 
African operations (see [6] and [8]); 
   •   summons was served in this country (see [11]); 
   •   the effects of the tribunal's decision were felt in South Africa (see [15]); and 
   •   respondent had a bank account in South Africa and generated considerable 
turnover here (see [19]). 
Ordered, accordingly, that respondent produce the record (see [29]). 
 
INSTITUTE FOR ACCOUNTABILITY IN SOUTHERN AFRICA v PUBLIC 
PROTECTOR AND OTHERS 2020 (5) SA 179 (GP) 
 
Costs — Against public official — Punitive costs order sought against Public Protector 
in failed application by institute acting in public interest — Issues raised not mere 
political point-scoring but were of momentous public importance — Rationale for costs 
order sought against deponent to founding affidavit unjustifiably undermined bona 
fides of applicant. 

Evidence — Admissibility — Findings of fact by another court — Such generally 
admissible in later proceeding — But evidence of conviction in criminal proceedings 
not admissible in subsequent civil proceedings as proof of guilt — Ambit of Hollington 
rule discussed. 

Public Protector — Fitness to hold office — Removal from office based on prior court 
judgments — Although findings by other courts amounting to opinions, they were 
binding on all persons and organs of state to which they applied, particularly as they 
were not subject to further appeal. 

Public Protector — Fitness to hold office — Removal from office — National 
Assembly mandated to perform this function — Not for court to prescribe to National 



Assembly what to conclude in light of findings of fact made by courts — Constitution, 
s 194. 

 
The applicant applied for an order declaring that the second respondent was no 
longer a fit and proper person to hold the office of Public Protector as required by s 
193(1)(b) of the Constitution, alternatively an order declaring that she had abused 
her office. It also asked that the costs of the application be paid by the second 
respondent in her personal capacity on an attorney and client scale. In a counter-
application the second respondent, in her personal capacity as well as in her 
capacity as Public Protector, sought an order declaring that the application was an 
abuse of court process, and a further order declaring that the applicant was a 
vexatious litigant, and she sought a punitive costs order against the deponent to its 
founding affidavit,Mr RP Hoffmann. The applicant based its application on adverse 
findings, statements and orders made in five cases in the Constitutional Court and 
High Courts against the second respondent personally, and in her capacity as Public 
Protector. It contended that those findings were admissible in the present 
proceedings and were of such a nature that they proved that the second respondent 
was no longer fit to hold office or alternatively that she had abused that office. The 
sixth respondent, a political party (the EFF), contended that the findings of the other 
courts were not admissible evidence in the present proceedings, relying on the rule 
in Hollington v F Hewthorn & Co Ltd [1943] KB 587 (CA) ([1943] 2 All ER 35). The 
second respondent contended that under s 194 of the Constitution the issue of her 
fitness to hold office was a matter for the National Assembly, and that the application 
was an attempt to usurp its power and therefore breached the principles of the 
separation of powers. 
Held 
The rule in Hollington did not apply to the present case. The ratio in Hollington had to 
be strictly confined to the facts that had to be decided in that case. The admissibility 
of a criminal conviction in subsequent civil proceedings, and its sphere of application 
was never extended to the findings of fact dealt with in the present matter. (See 
[25].) Ultimately, the rationale for the Hollington rule was that the findings of the 
previous court constituted the opinions of that court and for that reason were 
irrelevant and inadmissible in subsequent civil proceedings. Nonetheless, they could 
not be equated with the opinions of ordinary individuals and could not be treated as 
such as they were binding on all persons and the organs of state to which they 
applied. In this context it was significant that none of the findings of fact relied upon 
by the applicant were subject to further appeal. (See [31].) 
The very issue the applicant required the court to determine was what the National 
Assembly was mandated to do in terms of the Constitution. There was merit in the 
respondents' argument that the declaratory relief sought in the proceedings might 
force the hand of the National Assembly, which had already commenced the process 
envisaged in s 194. It was clear that the court would have a duty to see to it that the 
National Assembly acted in accordance with the Constitution, but the court was not 
to interfere in the process of the National Assembly unless clearly mandated to do so 
by the Constitution. It was not for the court to prescribe to the National Assembly 
what it ought to conclude in the light of the various findings of fact made by the 
courts regarding the conduct of the second respondent in her role as Public 
Protector. That function fell outside the scope of the court's constitutional authority 
and would constitute an unjustified intrusion into the processes of the National 



Assembly. (See [42] and [48].) The court would therefore exercise its discretion 
against the grant of the declaratory relief (see [53]). 
The second respondent correctly conceded that no case had been made out for 
declaring applicant a vexatious litigant. And the allegations that the applicant was the 
alter ego of Mr Hoffmann and that the application had to be construed as of his own 
doing, in bad faith, were unsubstantiated. The applicant did not consist only of Mr 
Hoffmann, and other individuals connected to it, including its trustees, had 
authorised the bringing of the application. Furthermore, the issues raised could not 
be characterised as mere political point-scoring but were of momentous public 
importance. The rationale for the costs order sought against Mr Hoffmann therefore 
unjustifiably undermined the applicant's bona fides. 
Counter-application dismissed and each party ordered to bear its own costs. (See 
[56] – [60].) 
 
NIEHAUS v HIGH MEADOW GROVE BODY CORPORATE 2020 (5) SA 197 (GJ)  
 
Spoliation — Mandament van spolie — When available — Electricity supply — Body 
corporate of sectional title scheme reducing supply of electricity to unit of owner who 
was in arrears with levy payments. 

 
Applicant, an owner of a unit in a sectional title scheme, fell in arrears with her levy 
payments, and respondent body corporate, in response, reduced her electricity 
supply, citing a right to do so in the scheme rules and an agreement between it and 
applicant (see [1], [2], [4] and [6]). 
Here, applicant applied urgently for restoring of the electricity supply (see [3]). 
The court considered when quasi-possession of a right to electricity is protectable by 
the mandament van spolie (see [9], [19] – [20] and [24]) and the relevant authorities 
(see [9] – [14], [17] – [18] and [21] – [24]). It held that applicant's right to electricity 
was an incident of her possession of the immovable property, and that the 
mandament therefore availed her (see [9], [19] – [20] and [25]). The court also 
confirmed that the mandament was available even where (as here) there was only 
part-deprivation of possession (see [26]). 
 
CORRUPTION WATCH AND ANOTHER v ARMS PROCUREMENT COMMISSION 
AND OTHERS 2020 (2) SACR 315 (GP) 

 

Review — In what cases — Commission of inquiry — Grounds — Legality — 
Whether findings reviewable by court of law. 
 
Review — In what cases — Commission of inquiry appointed to investigate and 
make findings on whether military-arms procurement process of government was 
marked by fraud and corruption — Failure to enquire fully and comprehensively into 
issues to be investigated as per terms of reference — Failure to examine evidence 
material to issues at hand — Failure to rigorously test versions of vital witnesses — 
Various mistakes of law made — Findings of Commission set aside on basis of 
failure of Commission to operate according to requirements of legality and rationality. 
 

In 2011 former President Jacob Zuma appointed a commission of inquiry to 
investigate the military-weapons acquisition programme — labelled the Strategic 
Defence Procurement Package (SDPP) — undertaken by the South African 



Government between 1997 and 1999. Its terms of reference included, inter alia, 
enquiring into, and making findings and recommendations concerning, whether any 
person — inside the government or outside — had improperly influenced the 
awarding of any contracts forming part of the SDPP. In December 2015 the 
Commission delivered its final report, and concluded that all government officials 
involved in the acquisition process had acted lawfully; all allegations of fraud and 
corruption against them were dismissed. In the present application instituted in the 
Pretoria High Court, the applicants sought an order reviewing and setting aside the 
Commission's findings. They alleged that the Commission, in the way that it had 
conducted its proceedings and arrived at its findings, failed to carry out its 
constitutional and statutory function of investigating the allegations of fraud, 
corruption, impropriety or irregularity in the SDPP in the manner required by law. 
Accordingly, they argued, the Commission had acted contrary to the requirements of 
legality and rationality, and they were therefore entitled to the relief they sought. 
The court firstly confirmed that the findings of a judicial commission of inquiry were 
reviewable by a court on the grounds of legality and rationality (see [15], [50]). As to 
the powers of the court to review the Commission's findings, the court noted it was 
granted extensive public powers through the Commissions Act 8 of 1947 to 
investigate and make recommendations on a matter of major public importance, so 
as to bring finality to a controversy which had bedevilled South Africa almost from 
the dawn of democracy (see [51]), as well as restore public confidence in the 
processes of government (see [15]). The court concluded that the Commission — 
despite the wide discretion given to it to investigate into, and make findings on, the 
matters falling within its terms of reference — was obliged to operate within the 
framework of the principles of legality (see [51]). 
The court held that the principle of legality and its underlying source, the rule of law, 
dictated that there had to be a rational relationship between the exercise of a public 
power and the objectives for which it was exercised. 
In this case the objects were to investigate with an open mind, in order to reveal the 
truth to the public on a matter of the utmost public importance. (See [68].) 
The court held, based on the evidence before it, that the Commission had failed to 
enquire fully and comprehensively into issues which it was required to investigate on 
the basis of its terms of reference, as was to be expected of a reasonable 
commission (see [53] and [69]). This was demonstrated by, inter alia, its failure to 
examine evidence — incorrectly ruled inadmissible on an incorrect understanding of 
the law — material to the enquiry in question, pointing as it did to incidents of 
corruption in the procurement process (see [53], [67], [69]); and a failure to rigorously 
test the veracity of evidence presented by key witnesses (see [53], [69]) — in 
particular their denials of corruption in the face of supporting evidence pointing to the 
contrary (see [54] – [66]). 
The court concluded that the requirements of legality dictated that findings of the 
Commission be set aside (see [70]). 
 

Freedom Front Plus v President of the Republic of South Africa and 
others [2020] 3 All SA 762 (GP) 

Constitutional and Administrative Law – Disaster Management Act 57 of 2002 – State 
of National Disaster – Constitutionality of Disaster Management Act – Whether 
absence of parliamentary oversight in States of National Disaster gives executive the 
power to impermissibly issue regulations which negatively impact on fundamental 



rights – Court confirming lawfulness of Act, finding that under States of National 
Disaster, fundamental rights remain intact in the sense that any limitation is still subject 
to being tested against section 36 of the Constitution 

 

The applicant was a political party, challenging the legality of the government’s 
response to the Covid-19 crisis. 

On 15 March 2020, acting under section 3, read with section 27 of the Disaster 
Management Act 57 of 2002, the second respondent declared a national State of 
Disaster. The President announced a strict national lockdown with effect from midnight 
on 26 March. Regulations were promulgated, putting in place measures to deal with 
the epidemic. The stringent lockdown measures were eased progressively over time. 

Although the applicant sought review and declaratory relief, the Court held that the 
relief relating to review should be postponed for the filing of the record. 

Held – Unlike States of Disaster, the Constitution itself deals with States of Emergency 
in section 37. The judicial requirements for the declaration of a State of Emergency 
are prescribed in section 37(1). In challenging the constitutionality of the Disaster 
Management Act, the applicant referred to the safeguards built into section 37, as 
regards States of Emergency, which are absent from the Disaster Management Act. 
In particular, the applicant contended that Parliament exercises crucial oversight over 
States of Emergency, and yet has no role to play when it comes to national disasters. 
That means that the executive has free rein in a national disaster even though the 
regulations and directions issued by the executive may have far-reaching effects on 
fundamental rights. 

The Disaster Management Act does not permit a deviation from the normal 
constitutional order. It permits the executive to enact regulations or issue directions. It 
may well be that such regulations will limit fundamental rights. But the fundamental 
rights remain intact in the sense that any limitation is still subject to being tested 
against section 36 of the Constitution. For that reason, it is not for the Act to include a 
specific provision preserving the competence of courts to rule on the validity of 
regulations. Under States of Disaster, that competence remains intact. It is never 
removed or suspended to begin with. 

Concluding that the applicant’s attack on the Disaster Management Act was founded 
on a misconception and was fundamentally flawed, the Court refused the relief sought. 

Hlumisa Investment Holdings (RF) Ltd and another v Kirkinis and others [2020] 
3 All SA 650 (SCA) 

Exception to claim – Rules regarding exceptions – Excipient must satisfy court that the 
conclusion of law set out in the particulars of claim is unsustainable – Court may 
uphold the exception only if satisfied that the cause of action or conclusion of law 
cannot be sustained on every interpretation that can be put on those facts. 

Company law – Misconduct by company directors – Negligence by auditors – 
Diminution in share value – Claim for damages by shareholders – Reflective loss – 
Right of action – Section 218(2) of the Companies Act 71 of 2008 states that any 
person who contravenes any provision of the Act is liable to any other person for any 
loss or damage suffered by that person as a result of that contravention – Due to fact 
that the person who can sue to recover loss is the one to whom harm was caused, 



where loss was occasioned to the company, it was the company which had the right 
of action. 

The first appellant (“Hlumisa”) and second appellant (“Eyomhlaba”) were shareholders 
in an entity (“ABIL”). 

The first to tenth respondents were either former or current directors of ABIL. The 
eleventh respondent (“Deloitte”) was the auditor of both ABIL and its subsidiary 
(“African Bank”). 

In the court below, the appellants sued the directors and Deloitte for damages 
allegedly suffered as a result of the diminution in the value of their shares in ABIL, on 
account of the directors’ alleged misconduct in relation to the affairs of both African 
Bank and ABIL and on account of Deloitte failing to conduct audits in accordance with 
generally recognised auditing standards. It was alleged that between 2012 and 2014, 
and in breach of section 76(3) of the Companies Act 71 of 2008, the directors failed to 
exercise their powers in good faith and in the best interests of ABIL and African Bank, 
which resulted in the business of ABIL and African Bank being carried on recklessly 
or with gross negligence in contravention of the provisions of section 22(1) of the Act. 
That was said to have caused the bank and ABIL to suffer significant losses, which, in 
turn, caused the ABIL share price to drop. The particulars of claim set out numerous 
instances of the directors’ alleged misconduct. 

The directors and Deloitte raised several exceptions to the claims. In short, they 
averred that the claims by the appellants – which, if proven, enured only to the 
company – were unsustainable at common law, at the instance of shareholders in their 
capacity as such, and could also not be brought in terms of section 218(2) of the 
Companies Act. Deloitte was adamant that it owed a legal duty to the company but not 
to the appellants in their capacities as individual shareholders in the company. 

As the court below upheld the exceptions by the directors and Deloitte, the appellant 
brought the present appeal. 

Held – In deciding an exception a court must take the facts alleged in the pleading as 
being correct. The excipient must satisfy the court that the conclusion of law set out in 
the particulars of claim is unsustainable. The court may uphold the exception only if it 
is satisfied that the cause of action or conclusion of law cannot be sustained on every 
interpretation that can be put on those facts. 

The Court restated the rule against a claim by a shareholder that is purely reflective 
of a loss suffered by a company. The appellants’ claims against the directors were 
quintessentially reflective loss claims. It therefore had to be determined 
whether section 218(2) assisted the appellants in relation to the claim against the 
directors. The section states that, “Any person who contravenes any provision of this 
Act is liable to any other person for any loss or damage suffered by that person as a 
result of that contravention.” But the person who can sue to recover loss is the one to 
whom harm was caused. In the present case, loss was occasioned to the company 
and the company was the entity with the right of action. 

In similar vein, the duty of the auditors was owed primarily to the company. Liability 
by Deloitte to shareholders in the circumstances of this case was therefore untenable. 

The appeal was dismissed with costs. 



 

LM v Chairperson of the Standing Committee for Refugee Affairs and 
others [2020] 3 All SA 780 (WCC) 

Immigration – Asylum seeker – Refusal of application – Review application – Decision 
to refuse asylum application found to be tainted by lack of rationality and procedural 
and substantive flaws. 

Immigration – Asylum seeker – Refusal of application – Review application – Late filing 
– In exercising its power under section 9(2) of the Promotion of Administrative Justice 
Act 3 of 2000 to grant an extension of time beyond the 180-day limit contemplated in 
section 7(1) the court is enjoined to give consideration to the interests of justice. 

The applicant, a national of the Democratic Republic of the Congo (“DRC”), sought to 
review two decisions which culminated in a refusal to grant her asylum in South Africa 
and a subsequent order for her deportation. 

At the core of the refusal of the application for asylum, lodged in terms of section 22 
of the Refugees Act, were alleged material inconsistencies in a number of factual 
averments made by the applicant over the years regarding her personal history, and 
her arrival in the country as recorded in various working documents of the Department 
of Home Affairs. The second respondent (the “RSDO”) therefore rejected her 
application for asylum. In terms of the internal review procedure contemplated under 
section 25(1) of the Act the first respondent (the “SCRA”) upheld the RSDO’s decision. 

The review application was brought under the Promotion of Administrative Justice 
Act 3 of 2000. The application for review was out of time and did not comply with the 
180 day period prescribed by section 7(1) of the latter Act. 

Held – The respondents, although seeking to hold the applicant to the prescribed time 
limits, had also not adhered to reasonable time limits in processing the applicant’s 
application. In exercising its power under section 9(2) of the Promotion of 
Administrative Justice Act to grant an extension of time beyond the 180-day limit 
contemplated in section 7(1) the Court is enjoined to give consideration to the interests 
of justice. Having regard to the circumstances, the importance of the matter to the 
applicant and her prospects of success in the review, it would be contrary to the 
interests of justice to deny the relief sought under section 9(2). The time limit was thus 
extended. 

On the merits, the Court found that the RSDO’s decision lacked rationality and was 
both procedurally and substantively flawed. It was accordingly reviewed and set aside. 

 

Mkuyana v Road Accident Fund [2020] 3 All SA 834 (ECG) 

Legal Practice – Attorney’s fees – Reasonableness – Contingency fee agreement – 
Validity of agreement – In terms of section 2 of the Contingency Fees Act 66 of 1997, 
the attorney is required at the outset, to make an assessment of the prospects of 
success of the client’s case – Where contingency fee agreement was only concluded 
a few months before the trial despite the fact that the plaintiff’s attorney had been 
working on the matter on a contingency basis for much longer, section 2 not complied 
with and agreement was invalid. 



Having been injured in a motor vehicle accident, the plaintiff instituted action against 
the Road Accident Fund for the payment of damages that she suffered as a result of 
the injuries she sustained in the accident. On the day of the trial, the court was 
informed that the matter had been settled and a draft order was furnished. In 
compliance with the provisions of section 4 of the Contingency Fees Act 66 of 
1997 (the “Act”) the plaintiff’s attorney also provided the Court with a contingency fee 
agreement entered into by the plaintiff and her attorneys. The Court proceeded to 
make an order in accordance with the terms of the settlement, but raised a question 
with regard to whether the settlement agreement was compliant with the Act. The 
query concerned the timing of the fee agreement and the reasonableness of the fees 
agreed to. 

Held – Contingency fee agreements are subject to judicial oversight and 
intervention. A contingency fee agreement that is not covered by the Act, or which 
does not comply with the requirements of the Act, is invalid. The starting point to the 
present enquiry was therefore whether, what was stated in the second agreement as 
being the attorney’s normal fee, complied with the provisions of the Act. 

The relationship between a client and his attorney is that of principal and agent 
based on a contact of mandate. The attorney is entitled to be remunerated for his 
services. His charges may be agreed in advance or they are the usual or normal fees 
due for the work actually performed. Irrespective of whether the attorney’s fees are 
agreed, the fee charged must be reasonable. Based on considerations of public policy 
the court retains the right to decide what a fair and reasonable remuneration would be. 
A fee that is unreasonable cannot validly be recovered, and a fee agreement that 
authorises an attorney to charge an unreasonable fee that amounts to overreaching, 
will be unreasonable and consequently unenforceable. The usual method for 
determining the reasonableness of a disputed attorney and client fee is taxation. 
Failing that, a determination of the reasonableness of the attorney’s normal fees for 
purposes of the Act therefore requires an objective assessment of what is appropriate 
in the circumstances of a particular case. 

In terms of section 2 of the Act, the attorney is requited at the outset, to make an 
assessment of the prospects of success of the client’s case. The contingency fee 
agreement upon which the plaintiff’s attorney relied was only concluded a few months 
before the trial despite the fact that the plaintiff’s attorney had been working on the 
matter on a contingency basis since the firm took over the plaintiff’s claim from another 
firm. It accordingly did not comply with the provisions of sections 2 and 3 of the Act. 
As non-compliance with the provisions of the Act renders a contingency fee agreement 
invalid and therefore legally unenforceable, the plaintiff’s attorney was entitled to 
recover from the plaintiff a reasonable fee for the services rendered to her. Those fees 
were to be on the attorney and own client scale. The reasonableness of the fee would 
be assessed upon taxation by the Taxing Master. 
  
Booysen v Absa Bank Ltd and others Case 25718/2018 Gauteng, JHB. (11 
September 2020) 
 
Rescission application-default judgment-attachment of bank accounts-  
An application for rescission of a default judgment granted by the registrar, after 
which applicant's bank accounts were attached without notice to her. Absa was at 
fault.  



 
Acting Judge Bhoola discusses the effect of a divorce on a suretyship; the necessity 
of judicial oversight before a bank account can be frozen; a bank's liability for 
wrongfully freezing a bank account if judicial oversight was not sought; and the 
application of the Cadac rule where a court can make a determination on the merits 
and postpone the quantum for later adjudication. 
The default judgment is set aside and the attachment of the bank account declared 
unlawful. The bank is found liable and the quantification of the claim referred to trial. 
The bank is to pay costs on an attorney-client scale. 
 
61.5 ABSA included a number of problematic claims in its answering 
affidavit in the urgent application, which were false. These include allegations 
to the effect that the bank accounts were in fact already unfrozen when the 
applicant approached the Court for urgent relief (a claim Mr Gotz submitted 
was so manifestly absurd as to be insulting) and misstatements about having 
negotiated with her; 
61.6 ABSA failed to provide a recalculation statement in a reasonable time 
period, an exercise central to the negotiation process. The evidence it 
attached as proof that it was at the “final stages” of recalculating the 
applicant's alleged indebtedness towards ABSA at the time the negotiation 
period was terminated is practically no more than a bank statement of the 
close corporation’s debts. Further, the statement is dated is dated 20 
September 2018, which is almost three months before the roundtable 
settlement negotiations were terminated. 
[62] I am of the view that punitive costs are justified given the conduct of 
ABSA and/or its attorneys in the unfortunate situation to which the applicant 
was subjected. What is in my view eminently clear from the factual 
background is that this conduct was characterised by a complete disregard of 
and indifference to the human dignity and socio-economic rights of the 
applicant. The fundamental indignity to which she was subjected could have 
ceased at the stage when she was forced to bring the urgent application, or 
even prior thereto, but ABSA instead delayed the period for negotiations of a 
settlement agreed in the interim order, causing further uncertainty to the 
applicant. There can be no doubt that the ratio of the Constitutional Court in 
Stellenbosch that constitutional rights of dignity and access to justice are 
infringed by obtaining an attachment order without judicial authorisation is 
applicable to the applicant, and that as a single mother with a minor child was placed 
at extreme risk in being denied access to her finances in the circumstances which 
prevailed in this matter. The conduct of ABSA was indeed unfortunate in relation to 
her, and in my view warrants the highest 
sanction of this court. 
Order 
[63] In the premises, I make the following order: 
1. The Applicant's non-compliance with the time periods stipulated in the 
Uniform Rules is condoned in terms of Rule 27(3). 
2. The default judgment and order of 7 March 2017 under case number 
10434/2016, issued against the Applicant, is hereby set aside, and the 
applicant is granted leave to oppose the action within 30 days of the date of 
this order; 
3. The writ of execution (movables) of 1 June 2018, issued in case number 



10434/2016, against the Applicant is declared a nullity and set aside. 
4. The attachment of the Applicant's bank accounts on 22 June 2018 is 
declared to be wrongful and unlawful. 
5. The First Respondent is liable for the wrongful and negligent attachment of 
the Applicant's bank accounts. 
6. The quantification of the Applicant's claim is referred for trial in respect of 
which: 
6.1 The notice of motion in this application is to stand as simple summons 
and the First Respondent's notice of opposition as notice of intention to 
defend. 
6.2 The Applicant/Plaintiff is to file a declaration within 30 days of the date 
of this order. 
6.3 Thereafter the normal rules relating to the filing of pleadings and 
preparation for trial will apply. 
8. The First Respondent is ordered to pay the costs of both this application 
and the costs of the urgent application of 24 July 2018 for interim relief under 
case number 2018/25718 on the attorney-client scale. 
  

Mitsubishi Hitachi Power Systems Africa (Pty) Ltd v Murray and Roberts Ltd 
and Another (1011/2019) [2020] ZASCA 110 (29 September 2020) 

Discovery-disclosure-Application by a subcontractor for the disclosure by a 
contractor  of information concerning initiative/incentive arrangements concluded 
between contractor and employer – disclosure sought to assess subcontractor’s 
entitlement to contractual benefits in terms of the subcontract– right to information 
recognised as an incident of the contractor’s duty of good faith and the cooperation 
required of parties to have an informed understanding of their rights and duties – no 
conflict of duties found to prevent the contractor from making disclosure – 
confidentiality claim unfounded-   order of court below modified  consistent with the 
scope of the subcontractor’s right. 

For the construction of the Medupi and Kusile power stations, Mitsubishi concluded a 
main contract with Eskom. Mitsubishi then concluded subcontracts with M&R to carry 
out some of the work. M&R alleged that Mitsubishi and Eskom concluded an 
incentive agreement to which M&R was not a party. So M&R sought disclosure of 
this agreement, including the actual benefits received by Mitsubishi from Eskom. 
Unterhalter AJA discusses the disclosure right, confidentiality and the remedy. 
The appeal against the wide disclosure order of the High Court is dismissed, but the 
order is substituted with an order tailored to M&R's substantive entitlement. 
 
 

Weir-Smith N.O and Others v Master of the High Court of South Africa, 
Gauteng Division, Pretoria and Others (20088/2020) [2020] ZAGPPHC 541 (25 
September 2020) 

Review application-review application under rule 53, and not rule 6, of the Uniform 
Rules of Court-administrative action which is unlawful, irrational, unreasonable and 
procedurally unfair in terms of the Promotion of Administrative Justice Act, 2000 
("PAJA"), or falls to be set aside on the basis of the principle of legality. 



This is an application to review and set aside the decision or decisions of the first 
respondent (acting through the second respondent) ("the Master") taken on or 
about 9 March 2020 in terms of section 16(1) of the Trust Property Control Act, 1988 
("the Act") to require the trustees of the Tuscany Trust ("the Trust"), the applicants 
in these proceedings ("the Trustees" or "the applicants"), to deliver a broad range 
of documentation and information to the Master, spanning a period of some 24 years 
(collectively, "the impugned decision"). 

[3]        The impugned decision was taken pursuant to a complaint lodged by the 
third respondent, Ms Cara-Lee Weir-Smith ("Ms Weir-Smith"), who is the 
wife of Brandon Weir-Smith against the Trust or about 18 February 2020 ("the 
complainant").  There are presently ongoing divorce proceedings between 
Brandon Weir-Smith and Ms Weir-Smith ("the divorce proceedings"). 

[4]        The Trustees allege that the impugned decision is administrative action 
which is unlawful, irrational, unreasonable and procedurally unfair in terms of 
the Promotion of Administrative Justice Act, 2000 ("PAJA"), or falls to be set 
aside on the basis of the principle of legality. 

[5]        The application is opposed only by Ms Weir-Smith.  In addition to opposing 
on the merits, Ms Weir-Smith raises numerous preliminary or procedural 
points, most of which are set forth in her application ostensibly brought under 
rule 30(1). 

[6]        I propose to deal with the preliminary and procedural points first. 

 [7]        Ms Weir-Smith alleges that, under the Uniform Rules of Court and the 
Administrative Review Rules, 2019, the Trustees were obliged to institute this 
review application under rule 53, and not rule 6, of the Uniform Rules of 
Court.  

[8]        With effect from 4 November 2019, the Administrative Review Rules govern 
the procedure applicable to judicial review proceedings initiated under 
PAJA. Rules 2 and 3 of the Administrative Review Rules make clear, 
however, that: 

[8.1]         where the record of decision is incomplete or has not been 
furnished as at the date of instituting the review, the applicant has an 
election to proceed by way of rule 53 or rule 6 of the Uniform Rules; 
and 

[8.2]         where there is a complete record of decision, the applicant is 
ordinarily required to proceed by way of a rule 6 application. 

[9]        In either event, thus, the applicants were justified to institute these 
proceedings in terms of rule 6. 

[10]     This also accords with the long-established position under the common law, 
as articulated by the Appellate Division in Jockey Club of South Africa v 
Forbes, to the effect that, on a purposive interpretation of the Uniform Rules, 



the procedure set forth in rule 53 is not peremptory and an applicant may 
ordinarily proceed by way of rule 6. 

[11]     In the circumstances, the incorrect procedure point is without merit. 

 [12]     Ms Weir-Smith alleges that the deponent to the founding affidavit (the first 
applicant) did not have authority to act on behalf of the other applicants, and 
the applicants (and thus the Trust) do not have standing to bring this 
application.  The standing and authority point is unsustainable, both factually 
and legally. 

[13]     It is settled law that the authority of a deponent is irrelevant; what matter is 
the authority of the attorneys of record, which in turn must be challenged in 
terms of rule 7 of the Uniform Rules.  Such a challenge was not initiated by 
Ms Weir-Smith. 

[14]     It is conceivable that if proceedings are initiated on behalf of a trust in 
circumstances where a respondent can establish that the trust did not 
authorise such proceedings in accordance with the trust deed or statute, the 
proceedings may be null and void ab initio.  In the current case, however, 
such a claim fails at a factual level. 

Judicial review and administrative action 

[25]     Powers of judicial review are principally concerned with ensuring that the 
exercise of discretionary powers by administrators which have the capacity 
adversely to affect rights are kept within lawful bounds. 

[26]     A threshold requirement for the purposes of a PAJA review is that an 
administrative action had been taken.  It is one of the statutory tools to delimit 
the proper scope of judicial review. 

[27]     The definition of administrative action in PAJA imports the following salient 
requirements for the purposes of the current proceedings: 

[27.1]       a decision of an administrative nature, 

[27.2]       which adversely affects rights, and 

[27.3]       which is both final and has the requisite degree of externality. 

[28]     It appears that the Master has made a decision to exercise his powers under 
section 16(1) of the Act to call for an account and delivery of various 
documentation. 

[29]     Whether the decision is administrative in nature depends on numerous 
factors.  Emblematic of administration is the implementation of 
legislation.  The section 16(1) power is one which is central to the Master's 
statutory mandate to oversee the control of trusts and trust property within 
his/her jurisdiction in terms of the Act, and thus in implementation of the 
purposes of the Act as a whole.  Whether and to what extent to seek an 



account and documentation from trustees is also plainly a discretionary 
power. 

[30]     In my view, a decision taken under section 16(1) is clearly an administrative 
one, which has as its objective the implementation of the functions set forth in 
and policy underlying the Act. 

[31]     It is also final and has external effect - insofar as it goes - by finally requiring 
an accounting and/or delivery of documentation. 

[32]     Whether it adversely affects rights requires closer scrutiny.  As the Supreme 
Court of Appeal explained, the requirement of adverse effect on rights should 
be interpreted to mean decisions which have "the capacity to affect legal 
rights".  The impugned decision does not immediately impose any sanctions 
or make any final determination in respect of the Trustees' rights, legal 
position or fiduciary liability.  It does, however, require the delivery of a raft of 
information and documentation.  The impugned decision cautions that failure 
to comply with the decision may result in the applicants' removal as 
trustees.  A further decision would then have to be made under section 
20(2)(e) of the Act. 

[33]     It seems to me that a decision requesting an accounting and delivery of 
information, in itself, imposes obligations on the Trustees and the 
Trust.  Moreover, the decision here concerns information spanning a period of 
some 24 years, which would likely be difficult to source and be labour-
intensive.  The impugned decision effectively constitutes the commencement 
of an accounting process under the Act.  Moreover, the section 16(1) request 
and any failure to comply with such request are a stepping stone to a 
potential removal of a trustee, where, unless properly challenged, the legality 
of the impugned decision will likely be assumed. 

[34]     On balance, I think that the impugned decision is thus reviewable under 
PAJA.  I am fortified in this view by section 23 of the Act, which contemplates 
that any person aggrieved by any decision or direction by the Master under 
the Act may apply to court for relief.  There is no principled reason to exclude 
from the scope of such proceedings a judicial review application testing the 
legality of conduct on the part of the Master, irrespective of the fact that a final 
decision on removal and liability of Trustees has not been made. 

[35]     The impugned decisions are, in my view, thus susceptible to review under 
PAJA. 

Grounds of review 

[36]      The applicants invoked a variety of legal bases for their review application. 

[37]     The applicants relied on the following provisions of PAJA: 

[37.1]       Section 6(2)(a)(i):  absent a substantiated allegation of 
maladministration the Master was not authorised by section 16(1) of 
the Act to issue the request. 



[37.2]       Section 6(2)(b):  the Master did not comply with the condition 
implicit in section 16(1) - that a substantiated allegation of 
maladministration is required to provide authority for calling the 
Trustees to account. 

[37.3]       Section 6(2)(d):  the impugned decisions were materially influenced 
by an error of law in that they appear to have been were taken on 
the basis that Ms Weir-Smith's request was sufficient to trigger 
section 16(1). 

[37.4]       Section 6(2)(e)(i):  as Ms Weir-Smith sought the Master's 
intervention to enable her to access trust documents, the impugned 
decisions - made pursuant to that request - were taken for an 
unauthorised reason. 

[37.5]       Section 6(2)(e)(iii):  in acceding to the request, the Master took 
irrelevant considerations into account. 

[37.6]       Section 6(2)(f)(i):  as the requests could only have been issued 
following a substantiated allegation of maladministration, the 
decision to issue them was not authorised by section 16(1). 

[37.7]       Section 6(2)(f)(ii)(cc):  the impugned decisions are not rationally 
connected to the information placed before the Master, because Ms 
Weir-Smith's alleged need to access the documents does not 
provide any basis for calling on the trustees to account. 

[37.8]       Section 6(2)(h):  given the paucity of information provided to the 
Master, it was unreasonable for the request to be issued without first 
seeking clarity and/or further information from Ms Weir-Smith. 

[37.9]       Section 3(1):  the Master was obliged to give the Trustees adequate 
notice of the impugned decision and a reasonable opportunity to 
make representations, which he failed to do. 

[38]     On all of the above bases (individually and collectively), the applicants allege 
that the impugned decision falls to be reviewed and set aside. 

[39]     In light of the view I take of this matter, I do not propose to traverse each of 
the grounds in detail.  They fall within the following broad themes.  First, the 
Master can only invoke that section 16(1) power if there is no substantiated 
allegation of maladministration.  Second, insufficient information was placed 
before the Master for him to make a lawful, rational or reasonable decision to 
invoke section 16(1).  Third, section 16(1) was invoked by Ms Weir-Smith 
(and consequently the Master) for the ulterior purpose of trying to obtain 
documentation for the purposes of the divorce proceedings.  Fourth, the 
Master was obliged to afford audi to the applicants. 

[40]     I do not think that the Master's power under section 16(1) may be read in the 
very narrow fashion suggested by the applicants.  The Master has the overall 
responsibility for the appointment, supervision and removal of trustees in 



terms of the Act.  The Master's powers to call for an accounting or delivery of 
documentation are not, expressly or impliedly, limited to instances where 
there are "substantiated allegations of maladministration" as averred by the 
applicants.  Khumalo J in Doidge NO v Master of the Gauteng High Court, 
Pretoria[11] did not hold otherwise.  Of course, the Master would have to 
have good reason to invoke section 16(1) powers (and that may often be in 
circumstances where there are credible allegations of malfeasance), but it is 
neither desirable nor possible to delimit a closed list of instances in which it 
would be appropriate for the Master to call for an accounting and 
documentation. 

[41]     The section 16(1) power may be invoked with or without an underlying 
complaint or request.  It seems to me that the Master must apply his/her mind 
to three key enquiries: 

[41.1]       is it necessary or otherwise appropriate in the interests of the proper 
supervision, oversight and governance of a trust or having regard to 
any other relevant considerations, to call for an accounting or 
delivery of documents by the trustees at a particular time; 

[41.2]       if so, what should be the extent of the request, given the above 
supervision, oversight, governance and other considerations, as well 
as considerations of practicality and reasonableness; 

[41.3]       given the exigencies of the matter and the nature and extent of the 
documentation and/or accounting sought, what is the reasonable 
period within which the documentation and/or accounting should be 
delivered? 

[42]     Of course, documents or an accounting should not be requested by the 
Master for purposes entirely extraneous to the broad objectives of the Act and 
the Master's duties and powers thereunder.  But it does not follow from this 
that if an accounting and documentation are lawfully requested and received 
by the Master, copies thereof cannot subsequently be obtained by interested 
parties under section 18 of the Act and used for purposes outside of the 
Master's supervisory powers.  In this regard, just because a party has rights 
to obtain - or has unsuccessfully sought to obtain - documents under a 
different empowering provision does not mean that it should be disentitled 
from invoking section 18 of the Act or any other legal remedy, if the legal 
requisites for the invocation of such remedy are met. 

[43]     Of course, in many instances, the Master will be prompted to consider issuing 
a section 16(1) request by a communication received from an aggrieved 
party.  In such an instance, the Master must carefully assess this 
communication and ask for any clarification from the aggrieved person or 
others in respect of the allegations made or purposes of the aggrieved 
person's request, so as to assess whether it is necessary or appropriate to 
invoke the section 16(1) powers.  To obtain all relevant facts to make a 
rational, reasonable and lawful decision (quite apart from any requirement of 
procedural fairness), the Master would also usually be obliged to seek the 
input of the trustees against whom the complaint is levelled by the aggrieved 
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person, potentially even the input of third parties who have knowledge critical 
to his/her decision.  

[44]     Over and above that, given the possible adverse impact of any section 16(1) 
decision, as a matter of procedural fairness, the Master in my view would 
usually have to afford the trustees who are implicated in the complaint a right 
to make representations, before deciding whether to invoke section 16(1) 
power and in what ways to do so.  In light of what is set forth above, in the 
present matter, the Master was certainly obliged to afford the Trustees a 
reasonable opportunity to make representations before taking the impugned 
decision.  To make a constitutionally-compliant decision, the Master should 
probably also have sought clarification from Ms Weir-Smith as to the remit, 
import and details of her complaint.  The latter, however, was not the basis of 
the applicants' grounds of review and I take the matter no further.  The Master 
will have to consider these issues when this matter is remitted to him, 
pursuant to the below order. 

[45]     In the above circumstances, the impugned decision is procedurally unfair and 
irrational to the extent that the applicants were not notified of Ms Weir-Smith's 
complaint and the Master's intended decision under section 16(1), and were 
not afforded a reasonable opportunity to make representations to the Master. 

[46]     Other than what is set forth above, I make - and need make - no findings in 
respect of the other grounds of review relied upon by the Trustees.  Also, in 
view of the above conclusions, I need not deal with the principle of legality 
challenge. 

Remedy 

[47]     On review under PAJA, the court enjoys a wide discretion to make any order 
that is just and equitable.  This is a constitutional power, given PAJA's 
provenance and must be exercised in the light of constitutional values, 
controls and precedents.  The Constitutional Court has pronounced that the 
remedial power is so wide as to be "bounded only by considerations of justice 
and equity".  In my view, not only may a court order just and equitable relief, 
but it is constitutionally obliged to do so, as without it, the right to 
administrative justice under the Constitution will not be properly 
vindicated.  This is reinforced by the requirement in section 7(2) of the 
Constitution that the State, including the judiciary, must respect, promote, 
protect and fulfil the rights in the Bill of Rights. 

[48]     Any remedy granted must be effective in repairing the constitutional injury 
identified by the court, and narrowly tailored to achieving that objective.  That 
is also consonant with the corrective principle espoused by the Constitutional 
Court. 

[49]     In the current mater, I have found that the impugned decision is 
unconstitutional on the basis of a lack of consultation, procedural unfairness 
and related irrationality.  The impugned decision must thus be reviewed and 
set aside.  Given that there is no basis for substituting the Master's decision 
and given that the Master is principally afforded the institutional and 



constitutional competence to make a decision in terms of section 16(1) of the 
Act, the matter must be remitted for reconsideration by the Master.  It is, 
however, important to ensure that such reconsideration takes place in 
accordance with the correct constitutional and legal precepts, so that there is 
an effective remedy and mitigation of recurrence.  I thus intend to direct that 
the reconsideration occurs with due regard to the findings and principles set 
forth in this judgment. 

 [50]     Before I conclude, I need to say something about the application brought by 
Ms Weir-Smith purportedly under rule 30(1), seeking the following relief: 

[50.1]       directing the applicants to comply with the requests issued by the 
Master (ie, the impugned decision); 

[50.2]       directing the Master to conduct an investigation in terms of section 
16(2) of the Act; 

[50.3]       referring the applicants’ alleged contravention of section 12 of 
the Divorce Act for criminal prosecution. 

[51]     The rule 30(1) application was not, strictly speaking, enrolled to be heard 
with the main review application, but the parties agreed that the issues raised 
and relief sought in that application could be considered as preliminary issues 
in these proceedings.  For the reasons set forth above, the preliminary issues 
raised in that application are without merit.  

[52]     It would also, for the reasons contained in this judgment, be inappropriate to 
grant any of the relief sought (even if it were competent in the context of 
a rule 30(1) application to do so, which it is not).  The impugned decision is 
unconstitutional and has been set aside.  I have also found no contravention 
of section 12 of the Divorce Act.  To the extent that Ms Weir-Smith wishes 
the Master to conduct an investigation in terms of section 16(2) of the Act, it is 
open to her to motivate to the Master why he should do so.  The Master must, 
in the first instance, decide these matters, given the proper location of 
authority and discretion in terms of section 16(2) of the Act. 

[53]     I thus propose, for the sake of good order and completeness, to make an 
order dismissing the rule 30(1) application. 

Costs 

[54]     This brings me to the issue of costs.  In their notice of motion, the applicants 
sought costs against any respondent who opposed the review 
application.  Ms Weir-Smith is the only respondent who opposed the review 
application. 

[55]     In principle, a judicial review application under PAJA is a constitutional matter 
in respect of which Biowatch applies.  Ordinarily, where a review application 
is successfully brought against a State entity, that State entity bears the 
costs.  In this matter, however, no order of costs was sought against the State 
and the first and second respondents did not oppose the review.  What, then, 
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is to be done when another interested party unsuccessfully opposes a review 
in circumstances where the State does not do so?  It seems to me that such 
party must be held liable for the costs occasioned by its 
opposition.  The Biowatch principle does not shield an unsuccessful 
respondent from costs liability in these circumstances.  But for Ms Weir-Smith 
filing opposing papers and arguing the matter, the application would not have 
to be enrolled and dealt with on the opposed motion roll. 

[56]     An unsuccessful non-State respondent should not, however, be liable for all 
the costs of a review application, but only such costs as occasioned by its 
opposition.  In this regard, I agree with the reasoning and import of the 
judgment of the Full Court of the Western Cape High Court in Fidelity Security 
Services (Pty) Ltd v City of Cape Town.[18]  I thus propose to make a costs 
order which accords with the aforesaid principles. 

[57]     In relation to the rule 30(1) application, there is no reason why costs should 
not follow the result. 

Order 

[58]     I thus make the following order: 

[58.1]       the impugned decision is reviewed and set aside; 

[58.2]       the matter is remitted to the Master for reconsideration, taking into 
account the findings and principles set forth in this judgment; 

[58.3]       Ms Weir-Smith is declared liable for any costs of the review 
application occasioned by her opposition to such application, which 
shall include the costs of the hearing of the application on the 
opposed motion roll; 

[58.4]       the rule 30(1) application brought by Ms Weir-Smith is dismissed 
with costs. 

Hand-down and date of judgment 

[59]     This judgment is handed down electronically by circulation to the parties' legal 
representatives by email and by uploading the judgment onto Caselines.  The 
date and time for hand-down of the judgment is deemed to be 16:45 on 25 
September 2020. 

Meyersdal Nature Estate Homeowners Association NOC and Another v Farrar 
and Others (2019/17644) [2020] ZAGPJHC 217 (4 September 2020) 

 

Interdict- restraining someone from disposing of his own property 

 

This is an application for anti-dissipatory relief (a so-called “Knox ’Arcy” order).  It is 
an interdict aimed at restraining someone from disposing of his own property with an 
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intention to thwart a legitimate claim, or rather, to make it impossible for the applicant 
to execute against such property in due course in enforcement of its claim. 

2 The claim in question comprises a number of debts, all relating to liability for legal 
costs on the part of the first and second respondents (“the Farrars”) to the 
applicants.  There are three categories of cost liability at issue: 

2.1 taxed bills of costs; 

2.2 cost awards that are yet to be taxed; 

2.3 anticipated cost awards not yet handed down. 

3 All of the costs awards, and the whole of this application, can be traced to 
proceedings the Farrars instituted against the applicants relating to building work 
constructed by the second applicant in a residential estate. This building work 
occurred close to the property of the Farrars in the same estate. The first applicant is 
the Homeowners Association of the estate. The Farrars had adopted the attitude that 
the building work was illegal and contrary to the rules of the estate, and when their 
objections were rejected by the Homeowners Association, they resorted to legal 
action. 

4 The action became an arbitration after the Homeowners Association contended 
that the matter was arbitrable in terms of its articles, to which the Farrars were 
bound. An unbelievable flood of proceedings, relating to this arbitration process, then 
ensued.  The Farrars withdrew their arbitration claim and a cost award was made 
against them in the arbitration. The applicants did not seek any substantive relief 
against the Farrars in the application. Attempts to enforce this cost award yielded a 
series of proceedings entailing various ways of challenging the arbitration process, 
revolving around the notion that there was never a validly signed written arbitration 
agreement. These proceedings included an application by the Farrars enrolled on 
the unopposed roll, setting aside the arbitration, in the teeth of a parallel application 
that had been brought by the applicants to make the arbitration (costs) award an 
order of court.  The order that had been obtained by the Farrars in this way then 
needed to be set aside by the applicants, and this occurred with a concomitant 
punitive cost order against the Farrars.  Attempts to tax various bills of costs that 
issued forth from this process were resisted by the Farrars on the basis that all bills 
of costs that issued from this process were illegitimate, as the arbitration process 
itself was illegitimate. 

5 By the time the matter came before me, almost ten years had passed since the 
institution of the original action.  The process of seeking to obtain execution on some 
of the cost awards yielded nulla bona returns against both Farrars in 2016.  In the 
meantime, a bank obtained judgment against the first respondent on a mortgage 
bond held against the property that had been the site of grievance with respect to the 
construction work executed close to it.  This eventually led to an aborted attempt to 
sell the property in execution. Acts of insolvency on the part of the Farrars abound, 
including statements made in the affidavit resisting summary judgment in the bank’s 
foreclosure application. 

6 In 2017 both Farrars gave notice of an intention to apply for voluntary surrender of 
their estates and in February 2018 the first respondent once again gave such 
notice.  Steps were never taken to complete any voluntary surrender processes. 



7 The sale in execution of the Farrars’ property at the instance of the bank was not 
implemented.  Instead, in March 2019, the Farrars managed to sell their property for 
a purchase price in excess of R6 million.  The bank debt was settled and an amount 
of some R3 million in free residue was held in the trust account of the third 
respondent (attorneys).  Attempts to elicit undertakings from the Farrars and their 
attorneys to retain sufficient funds in the trust account to cover the various cost 
awards that had been made against the Farrars met with refusals.  

8 Papers were then drawn and delivered, founding and answering, in this 
application.  Before delivery of the replying affidavit, the applicants launched an ex 
parte interim application seeking essentially the same relief as in, but pending the 
outcome of, this application.  Certain bouts of litigation flowing from the original 
arbitration litigation were still pending at the time this application was launched but 
had, by the time it was heard, in the meantime been resolved in the applicants’ 
favour, yielding further cost awards. On 15 July 2019 Mashile J granted an interim 
anti-dissipation interdict against the funds held in the trust account up to R1 million, 
pending the outcome of this application.  

9 By the time the application was ready to be heard by me, all the legal proceedings 
pending the outcome of which the anti-dissipatery relief was originally sought had 
been finalised, with cost awards still needing to be taxed.  An application for leave to 
appeal against the last outstanding order relating to the arbitration proceedings 
(which also yielded a finding, a further cost award, against the Farrars) had been 
dismissed, but an application for leave to appeal before the Supreme Court of 
Appeal was (and is at the time of this judgment) still pending. 

 

ASSESSMENT 

10 In the answering papers, the Farrars concede that two costs awards that were 
spawned in the suite of proceedings flowing from the arbitration process founded 
undisputed debts (i.e. irrespective of the outcome of the challenge to the whole 
arbitration process) and that these could be held in trust to the benefit of the 
applicants.  This comprised a taxed bill in favour of the second applicant in the 
amount of R53 816.39, together with admitted interest on that bill of R16 959.15, and 
an amount of R150 000 towards an untaxed bill for a cost award flowing from the 
order yielded against the Farrars when their application to set aside the arbitration 
award, that had been enrolled on an unopposed basis, had to be undone. 

11 I confirmed with counsel for the Farrars in argument that this amounted to 
consent to anti-dissipatery relief being granted in the total amount of R220 775.54, 
pending the final outcome of the proceedings that are currently subject to the 
pending application for leave to appeal to the Supreme Court of Appeal and the final 
taxation of all the outstanding bills of costs, and any ancillary challenges and/or 
appeal proceedings flowing from such taxations.  This is a rough paraphrase of the 
relief sought in the application before me, about which formulation I say more below.  

12 It is useful to separate two questions: 

12.1 the existence of a debt owing to the applicants as “security” for which the 
anti-dissipation relief is being sought; and 



12.2 the existence of a well-founded apprehension that the funds in the trust 
account would be dissipated to thwart the ability of the applicants to obtain 
execution against such debt. 

13 The existence of a debt in an amount of just over R220 000 is common cause.  

14 The cost awards flowing from the arbitration and from the defeats suffered by the 
Farrars in their attempts to challenge the arbitration proceedings are all 
undeniable.  An application for leave to appeal against the order making the award 
an order of court was dismissed at first instance.  Although a further application for 
leave to appeal is pending before the Supreme Court of Appeal, unless cogent 
grounds were advanced as to why serious doubt could be said to be cast on a prima 
facie entitlement to the benefits of the cost awards to date, I would, on the principles 
of interim relief, accept the existence of the indebtedness established at on a prima 
facie basis, even if open to some doubt. 

15 Far from casting serious doubt on the applicants’ entitlement to these cost 
awards, the basis for the application for leave to appeal before the Supreme Court of 
Appeal, upon which the arbitration process is challenged, appears to me to be 
seriously dubious.  The notion that the arbitration clause in the Articles of Association 
of the Homeowners Association, on the strength of which the arbitration was 
conducted, was not a sufficiently bespoke written arbitration agreement for the 
requirements of the Arbitration Act strikes me as wholly untenable, as does the 
contention that the nature of the proceedings originally instituted was not of the kind 
covered by such arbitration clause.  It appears to me overwhelmingly unlikely that, 
even if leave to appeal were to be granted by the Supreme Court of Appeal, an 
appeal would succeed.  At the very least, there cannot be said to be sufficient 
material before me (factual or legal) to cast serious doubt on the existence of the 
debts, for purposes of establishing at least a strong prima facie right, flowing from all 
the cost awards. 

16 The applicants’ costs from the arbitration proceedings alone amounted to some 
R507 000.  It was pointed out that the Farrars had themselves submitted a bill of 
costs for their arbitration costs in an almost identical amount of some R511 000 in 
legal proceedings challenging the arbitration.  Counsel for the Farrars was 
constrained to concede that it appeared that the amount of R507 000 must be seen 
as reliably quantified for purposes of the relevant cost award, and could not point to 
any cogent material or consideration to dispute this amount. 

17 The additional amount of some R220 000 is, as alluded to above, admitted. 

18 There is therefore at least a prima facie indebtedness in an amount of some 
R730 000 in relation to which no serious doubt has been established. 

19 There are then three further undeniable cost awards: 

19.1 that flowing from the dismissal of the Farrars’ review application in 
relation to the arbitration award; 

19.2 that flowing from the order making the award an order of court, an award 
of costs on the attorney and client scale; 

19.3 that flowing from the order dismissing the application for leave to appeal 
in this regard.  



20 Cost awards would also attract costs for drafting bills and for attending to 
taxation, even if one ignored any possible challenges in the process. 

21 Counsel for the Farrars conceded that any realistic estimate of the amount of 
these additional awards would quickly reach an amount of R270 000, and could not 
submit to me that such amount would be in any way an inordinate estimate in 
relation to these undeniable awards. 

22 This is to ignore cost awards against the Farrars that may emanate from this 
application itself.  

23 There is therefore a strong basis for finding on these papers that an amount of at 
least R1 million is owing in cost awards (if not yet due and payable) by the Farrars to 
the applicants. This finding can comfortably be reached without resort to the late 
supplementary affidavit submitted by the applicants’ attorney substantiating untaxed 
awards with reference to fee lists submitted in the meantime, an affidavit I allowed 
despite opposition.  

24 In my view, the evidence is overwhelming that, without retaining the anti-
dissipatery relief in place against the funds in the trust account, the applicants’ 
allegation that attempts in due course to execute on the cost awards would yield no 
fruit, must be accepted, at least for the purposes of a well-founded apprehension.  

25 The conduct of the Farrars is akin to those who play insolvent or are 
insolvent.  The evidence is rife of non-payment, default, evasion, nulla bona returns, 
attempts to initiate surrender, and neglect to pay a single cost award at any point. 
This includes a version from a pawnshop owner that the Farrars had “pawned” their 
household goods, yet these had not been sold off but had instead been kept on the 
Farrars’ property, against a version by Mrs Farrar’s mother, when confronted with an 
execution attempt, that all the movables in the Farrars’ household belonged to her. 
No evidence was put up to suggest that there was anything to the submission that 
the position of the Farrars had changed for the better. There was certainly no 
evidence that there would in due course be anything to execute against if the anti-
dissipation relief that has been in place since July 2019 were to be lifted.  I have little 
doubt that, but for such relief, the amount of R1 million currently held subject to such 
relief would have been dissipated.  

26 I raised with counsel for the applicants the concern that the mere fact that absent 
the relief there would be nothing to execute against was by itself not sufficient to 
establish the requisites for the interdict sought, namely that the dissipation was being 
done or threatened with the intention to thwart payment of the applicants’ claim.  My 
point was that it seemed as if any creditor might be in the position of the applicants 
and that the applicants did not necessarily enjoy a peculiar or unique position when it 
came to a fear that dissipation of funds on the part of the Farrars would make it 
impossible for them to enforce their claims.  

27 Counsel for the applicants submitted that it might well be that other creditors, 
should they be able to establish claims as cogently as those of the applicants, would 
similarly be entitled to relief of the kind sought by the applicants, but that there was 
no suggestion in the papers of other creditors, nor did counsel for the Farrars 
suggest that there were any.  It is interesting that the court in Knox D’Arcy at 372E-F 
spoke of the requisite intention as “the intention of defeating the claims of creditors”, 
i.e. not necessarily requiring an intention specifically directed at the applicant’s 



claim.[2] Furthermore, the history of the conduct of the Farrars in relation to payment 
of any cost awards owing to the applicants is such as to raise at least a prima 
facie justification for the proposition that the threatened removal of the funds from the 
trust account would indeed be calculated specifically to deny the applicants an ability 
to enforce their cost awards.  I certainly think there is enough on a prima facie basis 
to establish this directed threatened conduct.  

28 Counsel for the applicants fairly pointed out that the interdict would be neutral and 
negative in its operation; it would not create any preference, nor even earmarking of 
any funds as far as the applicants were concerned, and it would in fact operate to the 
benefit of creditors as a whole were any to come forward.[3] 

29 It is well established that  “[t]here is an inverse relationship in interim interdicts 
between the requirements of a prima facie right and the balance of convenience: the 
stronger the one, the weaker the other is permitted to be.” [4] In the instant case, 
the prima facie right is strong enough to have the balance of convenience pale into 
insignificance. But in any event, the Farrars want to use the R1m to invest in a 
business venture in the Congo, perhaps conveniently outside the jurisdiction of these 
courts. Against this, the applicants would have nothing to execute against if the 
money were to fly. The balance of convenience favours the applicants. 

30 In the circumstances I am of the view that the requirements of an anti-dissipation 
order have been sufficiently fulfilled to warrant such an order.  

31 The draft order in the form proposed by the applicants would, however, have 
remained in place pending any appeals or challenges in relation to proceedings that 
may be spawned, whether ancillary as a tributary or more directly, from the pending 
leave to appeal application and the anticipated taxation proceedings in relation to the 
outstanding cost awards.  I do not think it appropriate to put the applicants in a 
position, by themselves reviewing or appealing any orders, to extend the operation of 
any anti-dissipation order I may grant.  I have therefore adapted the relief somewhat 
to remove this possibility. 

32 I do not believe that it is appropriate to “confirm” the order of Mashile J of 15 July 
2019, as it operated pending the outcome of this application so that, if it be not 
discharged as a result of the failure of this application, then it would be automatically 
discharged and subsumed by this application. 

33 I grant an order in the following terms: 

1. The order of Mashile J of 15 July 2019 is discharged. 

2. The third respondent is interdicted from paying to the first and/or second 
respondent the free residue amount, up to a maximum of R1 million, currently 
held in trust, which forms part of the proceeds of the sale of the property 
known as […], Meyersdal Nature Estate, Alberton, pending: 

1.1 the finalisation of any leave to appeal applications or appeals, 
initiated by the first and/or second respondent, in relation to the order of 
Hartzenberg AJ of 7 February 2020 in the High Court, Gauteng 
Division, Pretoria (Case No. 88605/2016); 

1.2 the taxation by the applicants of any cost awards made in their 
favour, and the levying of execution in respect of any taxed costs, in 
respect of the following matters: 
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1.2.1 the application and counter-application in Case No. 
88605/2016 referred to above, yielding the order of Hartzenberg 
AJ on 7 February 2020, and the application for leave to appeal 
under Case No. 88605/2016, dismissed by Hartzenberg AJ on 
17 July 2020, and any further unsuccessful applications for leave 
to appeal against the order of Hartzenberg AJ issued on 7 
February 2020; 

1.2.2 the final determination of any appeal for which the 
respondents may be granted leave to appeal against the order of 
Hartzenberg AJ issued on 7 February 2020; 

1.2.3 the application brought by the first and second respondents 
in the High Court of South Africa, Gauteng Local Division, 
Johannesburg under Case No. 9036/2018, to rescind the 
arbitration award; 

1.2.4 the costs flowing from this application as ordered, and from 
any application for leave to appeal or appeals that may be 
initiated by the respondents against this application or its costs 
awards. 

2. The first and second respondents jointly and severally are directed to pay 
the costs of this application and of the application that yielded the order of 
Mashile J on 15 July 2019. 

 

Standard Bank of South Africa Limited v Matse; In Re: Standard Bank of South 
Africa Limited v Matse (19/41390) [2020] ZAGPJHC 221 (11 September 2020) 

National Credit Act-section 129 notice- obligation to “draw to the notice of the 
consumer in writing”, without specifying how this was to be done- It would seem to 
me that in the circumstances, I must, or at least may, regard the chosen address to 
be fatally defective for the purposes of s129(5) and, instead of purporting to 
authorize a deviation from the section that does not entail personal service, create 
the most sensible constructive domicilium for purposes of the section, to the extent 
that it still applies in the circumstances, and, in the alternative, deem the section 
simply not to apply and apply a constructive choice on the part of the consumer of 
the email method specified in s65(2)(iii). 

 

 Section 129(1) of the National Credit Act 34 of 2005 (“NCA”) has accounted for 
forests of paper and oceans of ink. This is due partly to the uncertainty surrounding 
its interpretation before the introduction of section 129(5), effective in March 
2015, because it referred to an. This took the section on two important journeys to 
the Constitutional Court, and prompted the legislature to enact section 129(5), to 
decree how the delivery envisaged in section 129(1)(a) was to occur. 

2. Section 129(5) reads: 

(5) The notice contemplated in subsection (1) (a) must be delivered to the 
consumer- 



(a) by registered mail; or 

(b) to an adult person at the location designated by the consumer. 

3. How much room is there for deviation from these dictated methods of delivery? 

4. What happens when, as in the instant case, the “location designated by the 
consumer” appears to be a non-existent address? In such a case, there can be no 
effective registered mail sent to such address, nor can there be service to an adult 
person at such address. 

5. In the instant case, the applicant sought “substituted service”, invoking Rule 4(2), 
of a s129(1)(a) notice. It gave evidence of the fact that the sheriff could not locate the 
address designated by the consumer in the agreement as the domicilium citandi et 
executandi, nor could the post office effectively despatch registered mail notifications 
to any such address. 

6. Personal service was attempted, but the consumer could not be traced. Tracing 
agents were employed, to no avail. Property, other than the domicilium address, was 
identified, of which the consumer (respondent) appeared to be the owner. 

7. Some communication had occurred with the consumer by electronic mail, and a 
last known email address was therefore available. 

8. Various methods of “substituted service” were suggested, including publication in 
the Government Gazette or in a local newspaper, service by email to the email 
address, and service on a person, or by affixing, at the address in Ivory Park 
believed to be property owned by the defendant.  

 9. The appropriateness or likely efficacy of the suggested methods aside, the 
question arose whether a court could give leave that a s129(1)(a) notice be delivered 
in a manner other than, and accordingly contrary to, the provisions of s129(5). 

10. Recourse to s65(2) of the NCA appeared futile, as this section applied where 
there was no prescribed method of notification. I revert to this below. Section 65(1) 
also provides rather peremptorily: 

“Every document that is required to be delivered to a consumer in terms of 
this Act must be delivered in the prescribed manner, if any.” 

11. It should be noted that a literal interpretation of section 129(5) read with s65(1), 
as codifying the only means by which delivery under s129(1)(a) could be effected, 
would entail the apparent absurdity that undeniable and effective personal service, if 
not effected at the domicilium address, would not be compliant. 

12. Not only would this be absurd, and against the general principle that personal 
service is always effective and included where more indirect methods of service are 
decreed; but it would appear to me necessarily to be contrary to the decision of the 
full court of this division in Benson, [4] paragraph 19 of which makes it clear that the 
court regarded effective personal notification, by means other than through delivery 
of a s129(1)(a) notice by the prescribed method, as compliance with section 129(5). 

13. The problem with following Benson in the instant case is three-fold: 

13.1. The method of notification that was held to be effective in Benson was 
personal; and in the instant case leave is sought to authorise methods of 
notification that would not be personal. 
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13.2. Benson, although expressly decided in the context of an apparent 
assumption that s129(5) was applicable and governed the notifications at 
issue,[5] was in fact concerned with notices delivered in 2011, long before 
section 129(5) was introduced into the NCA. 

13.3. The finding in paragraph 19 was obiter, in that it had already been 
decided that the appeal was to fail on the basis that there had been proper 
compliance with the requirements of s129(5) with respect to the registered 
mail postings at issue.[6] 

14. I am bound by Benson, but am not sure it fully assists the applicant in the instant 
case. Its paragraph 19 can, and probably should, be taken as authority that s129(5) 
is permissive in the sense that it does not exclude or prohibit more effective and 
more direct forms of notification than the indirect forms it authorizes, and that 
personal notification, in whatever written form it occurs, suffices for s129(5) 
compliance.[7] But Benson cannot be extended to hold that a court may authorize 
other indirect forms of notification than those specified in s129(5), that do not entail 
personal notification, as ways of complying with s129(5). 

15. An email that is proved to have been received by the consumer would, in my 
view, amount to personal and more effective written communication than the 
methods prescribed in s129(5), and, if the reasoning employed in paragraph 19 
of Benson were to be followed, this would presumably suffice for compliance with 
that section (rather than be a bypassing of the section). But that does not include an 
email sent without proof of receipt by the consumer. 

16. Service on some unspecified adult at a property thought to belong to the 
consumer, but not designated as the chosen address as contemplated in s129(5), 
would not, it would seem to me, amount to compliance – unless actual personal 
receipt on the part of the consumer were to be proved. 

17. There is also a fundamental difference between using Benson or other methods 
of interpretation to avoid absurdity in interpreting what constitutes compliance with 
s129(5), on the one hand, and holding that a court may authorize, whether in 
advance or by way of condonation, non-compliance with the section, on the other 
hand. 

18. I have grave reservations that a court has this power, and find it probably does 
not, given the peremptory language of section 65(1) read with section 129(5).[8] 

 AN ESCAPE 

19. The problem arises in the instant case because the chosen domicilium citandi is 
a non-existent address, to which registered mail cannot be effectively sent, nor any 
document be delivered to an adult, as required by s129(5). 

20. In such a case, there is simply no chosen address, and the provisions of s129(5) 
may be held not to apply. The provisions of s65(2), however, once again refer to a 
manner chosen by the consumer, and do not cater for the situation where the 
consumer designated a non-existent domicilium and then cannot be traced to 
choose a method. Section 65(2) provides as follows: 

(2)  If no method has been prescribed for the delivery of a particular document 
to a consumer, the person required to deliver that document must- 

http://www.saflii.org/za/cases/ZAGPJHC/2020/221.html#_ftn5
http://www.saflii.org/za/cases/ZAGPJHC/2020/221.html#_ftn6
http://www.saflii.org/za/cases/ZAGPJHC/2020/221.html#_ftn7
http://www.saflii.org/za/cases/ZAGPJHC/2020/221.html#_ftn8


(a)  make the document available to the consumer through one or more of the 
following mechanisms- 

(i) in person at the business premises of the credit provider, or at any other 
location designated by the consumer but at the consumer's expense, or by 
ordinary mail; 

(ii) by fax; 

(iii) by email; or 

(iv) by printable web-page; and 

(b)  deliver it to the consumer in the manner chosen by the consumer from the 
options made available in terms of paragraph (a). 

21. It would seem to me that in the circumstances, I must, or at least may, regard the 
chosen address to be fatally defective for the purposes of s129(5) and, instead of 
purporting to authorize a deviation from the section that does not entail personal 
service, create the most sensible constructive domicilium for purposes of the section, 
to the extent that it still applies in the circumstances, and, in the alternative, deem 
the section simply not to apply and apply a constructive choice on the part of the 
consumer of the email method specified in s65(2)(iii). 

22. In these circumstances, I granted leave for a s129(1)(a) notice to be served by 
doing so both at the Ivory Park property on a person apparently in charge over 16 
years of age and by utilizing the specified email address, affording the respondent 
one month from the performance of the last act within which to respond. 

 

END-FOR NOW 

 


