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SUBJECT INDEX 

 
Act, and have not yet completed such an investigation – court ruled liquidators could 
not properly proof indebtedness-Badenhorst doctrine followed-application dismissed 
Smith N.O and another v Kalro Farming (Pty) Ltd [2020] JOL 48420 (FB) 
Business rescue — Practitioner — Whether s 143 prohibiting business rescue 
practitioner concluding remuneration agreement with third party — Companies Act 
71 of 2008, s 143. CARATCO (PTY) LTD v INDEPENDENT ADVISORY (PTY) LTD 
2020 (5) SA 35 (SCA) 

Business rescue- s 133(a) and (b) of the Act, requiring leave of the court to institute 
proceedings against the second respondent (in rescue) has remained under the 
cloak of business rescue since September 2017 and wishes to continue, without any 
end in sight, in a similar vein. In this regard s. This is hardly a sufficient basis for the 
court to conclude that the second respondent is no longer in financial 
distress  Airports Company South Africa Ltd v Spain NO and Others (D841/2019) 
[2020] ZAKZDHC 40 (1 September 2020)  

Business rescue-application to stop meeting to discuss plan-applicants, who are the 
liquidators of one of Optimum Coal mines (OCM) ’s creditors, Westdawn 
Investments (Pty) Ltd (Westdawn) do not support the continuation of the business 
rescue process Cooper N.O and another v Knoop N.O and others [2020] Case 
43452/19 Gauteng Local Division, JHB.3 

Business rescue-BRP to comply with his obligations pursuant to sections 
141(2)(b)(ii) and 152(8) of the Act has remained under the cloak of business rescue 
since September 2017 and wishes to continue, without any end in sight, in a similar 
vein. In this regard s. This is hardly a sufficient basis for the court to conclude that 
the second respondent is no longer in financial distress  Airports Company South 
Africa Ltd v Spain NO and Others (D841/2019) [2020] ZAKZDHC 40 (1 September 
2020)  

Company –directors-Misappropriation of corporate opportunity by director of 
company – principles of fiduciary duty restated and considered – Prescription – 
whether amended claim for disgorgement of profits effected after prescription has 
run substantially the same claim as one for damages. Modise and Another v Tladi 
Holdings (Pty) Ltd (Case no 307/19) [2020] ZASCA 112 (29 September 2020) 

Company law – Misconduct by company directors – Negligence by auditors – 
Diminution in share value – Claim for damages by shareholders – Reflective loss – 
Right of action – Section 218(2) of the Companies Act 71 of 2008 states that any 
person who contravenes any provision of the Act is liable to any other person for any 
loss or damage suffered by that person as a result of that contravention – Due to fact 
that the person who can sue to recover loss is the one to whom harm was caused, 
where loss was occasioned to the company, it was the company which had the right 
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Business rescue-notice re applications to all creditors at late stage of rescue-no notice, application dismissed 
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of action. Hlumisa Investment Holdings (RF) Ltd and another v Kirkinis and 
others [2020] 3 All SA 650 (SCA) 

 
Company — Shares and shareholders — Shareholders — Appraisal rights of 
dissenting shareholders — Procedure — Whether offer of fair value lapsed 'if it has 
not been accepted' within 30 business days — Meaning of provision — Offer lapsing 
even if shareholder had actually dismissed or refused offer — Companies Act 71 of 
2008, s 164(12)(b). STANDARD BANK NOMINEES RF (PTY) LTD AND OTHERS v 
HOSPITALITY PROPERTY FUND LTD 2020 (5) SA 224 (GJ) 

Dispositions without value- shares not sold at reasonable market value- section 26 of 
the Insolvency Act. Even if accepted that the value paid was less than the 
reasonable market value, no basis is laid nor suggested that there was anything 
remiss therewith- exception upheld  Strydom N.O.  and Another v Snowball Wealth 
(Pty) Limited and Others (10287/2019) [2020] ZAWCHC 103 (11 September 2020) 

Liquidators-fees – appropriation or retention of company funds by liquidators to pay 
or secure their proposed fees – Act and the Regulations do not permit the liquidators 
to retain any company assets upon discharge of the provisional liquidation order – 
assets must be restored- liquidators not permitted to draw their remuneration until 
the estate account has been taxed and confirmed. Moodliar and Others v Recycling 
and Economic Initiative of South Africa NPC and Others; Gore and Others v Kusaga 
Taka Consulting (Pty) Ltd and Others (977/2019) [2020] ZASCA 101 (15 September 
2020) 

Liquidators-provisional liquidators- deliberate unlawful conduct by the provisional 
liquidators and the penalising costs order and the potential impact on the costs of 
winding-up the companies in liquidation.  African Global Holdings (Pty) Ltd and 
Others v Lutchman NO and Others (Commissioner for the South African Revenue 
Services and Another Intervening); Fidelity Security Services (Pty) Ltd v African 
Global Holdings (Pty) Ltd and Others (42741/19; 44827/19; 32083/19) [2020] 
ZAGPJHC 196 (24 August 2020)  
Winding up application- It is common cause that the applicants, as liquidators of 
Trackstar,have instituted an investigation in terms of section 415 of the old 
 
CASES 

Hlumisa Investment Holdings (RF) Ltd and another v Kirkinis and others [2020] 
3 All SA 650 (SCA) 

Exception to claim – Rules regarding exceptions – Excipient must satisfy court that the 
conclusion of law set out in the particulars of claim is unsustainable – Court may 
uphold the exception only if satisfied that the cause of action or conclusion of law 
cannot be sustained on every interpretation that can be put on those facts. 

Company law – Misconduct by company directors – Negligence by auditors – 
Diminution in share value – Claim for damages by shareholders – Reflective loss – 
Right of action – Section 218(2) of the Companies Act 71 of 2008 states that any 
person who contravenes any provision of the Act is liable to any other person for any 
loss or damage suffered by that person as a result of that contravention – Due to fact 
that the person who can sue to recover loss is the one to whom harm was caused, 
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where loss was occasioned to the company, it was the company which had the right 
of action. 

The first appellant (“Hlumisa”) and second appellant (“Eyomhlaba”) were shareholders 
in an entity (“ABIL”). 

The first to tenth respondents were either former or current directors of ABIL. The 
eleventh respondent (“Deloitte”) was the auditor of both ABIL and its subsidiary 
(“African Bank”). 

In the court below, the appellants sued the directors and Deloitte for damages 
allegedly suffered as a result of the diminution in the value of their shares in ABIL, on 
account of the directors’ alleged misconduct in relation to the affairs of both African 
Bank and ABIL and on account of Deloitte failing to conduct audits in accordance with 
generally recognised auditing standards. It was alleged that between 2012 and 2014, 
and in breach of section 76(3) of the Companies Act 71 of 2008, the directors failed to 
exercise their powers in good faith and in the best interests of ABIL and African Bank, 
which resulted in the business of ABIL and African Bank being carried on recklessly 
or with gross negligence in contravention of the provisions of section 22(1) of the Act. 
That was said to have caused the bank and ABIL to suffer significant losses, which, in 
turn, caused the ABIL share price to drop. The particulars of claim set out numerous 
instances of the directors’ alleged misconduct. 

The directors and Deloitte raised several exceptions to the claims. In short, they 
averred that the claims by the appellants – which, if proven, enured only to the 
company – were unsustainable at common law, at the instance of shareholders in their 
capacity as such, and could also not be brought in terms of section 218(2) of the 
Companies Act. Deloitte was adamant that it owed a legal duty to the company but not 
to the appellants in their capacities as individual shareholders in the company. 

As the court below upheld the exceptions by the directors and Deloitte, the appellant 
brought the present appeal. 

Held – In deciding an exception a court must take the facts alleged in the pleading as 
being correct. The excipient must satisfy the court that the conclusion of law set out in 
the particulars of claim is unsustainable. The court may uphold the exception only if it 
is satisfied that the cause of action or conclusion of law cannot be sustained on every 
interpretation that can be put on those facts. 

The Court restated the rule against a claim by a shareholder that is purely reflective 
of a loss suffered by a company. The appellants’ claims against the directors were 
quintessentially reflective loss claims. It therefore had to be determined 
whether section 218(2) assisted the appellants in relation to the claim against the 
directors. The section states that, “Any person who contravenes any provision of this 
Act is liable to any other person for any loss or damage suffered by that person as a 
result of that contravention.” But the person who can sue to recover loss is the one to 
whom harm was caused. In the present case, loss was occasioned to the company 
and the company was the entity with the right of action. 

In similar vein, the duty of the auditors was owed primarily to the company. Liability 
by Deloitte to shareholders in the circumstances of this case was therefore untenable. 

The appeal was dismissed with costs. 



 

Moodliar and Others v Recycling and Economic Initiative of South Africa NPC 
and Others; Gore and Others v Kusaga Taka Consulting (Pty) Ltd and Others 
(977/2019) [2020] ZASCA 101 (15 September 2020) 

Liquidators-fees – appropriation or retention of company funds by liquidators to pay 
or secure their proposed fees – Act and the Regulations do not permit the liquidators 
to retain any company assets upon discharge of the provisional liquidation order – 
assets must be restored- liquidators not permitted to draw their remuneration until 
the estate account has been taxed and confirmed. 

 Weiner AJA (Navsa, Plasket JJA and Unterhalter AJ concurring)): 

[1] When a company is discharged from winding-up, are its former liquidators entitled 
to appropriate or retain company funds to pay or secure their proposed fees (as yet 
untaxed) before they restore control of the balance of the company’s assets to its 
directors? The court a quo found that former liquidators were not entitled to retain 
such funds and ordered them to pay over the amounts, held in trust by their 
attorneys, to the companies formerly in liquidation in each of the two cases that 
served before it. This appeal comes before us with the leave of the court a quo. 

[2] The appeal comprises two matters, which concern the same issue. They were 
consolidated for the hearing before the court a quo. The appellants in the first case 
are Sivalutchmee Moodliar, Trevor Philip Glaum and Keitumetse Taunyane, the 
former liquidators of the first respondent in that case, Recycling and Economic 
Development Initiative of South Africa NPC (‘Redisa’). In the second case, the 
appellants are Stephen Malcolm Gore, Trevor Philip Glaum and Francis Tjale, the 
former liquidators of the first respondent therein, Kusaga Taka Consulting (Pty) Ltd 
(‘KTC’). For convenience, these respondents will be referred to as Redisa or KTC or 
as ‘the companies’, where applicable. For purposes of convenience the former 
liquidators of Redisa and KTC will be referred to as the liquidators. The second 
respondent in each of the cases is Bowman Gilfillan (‘Bowmans’), a firm of attorneys 
into whose trust account the liquidators paid the funds, which they had retained to 
cover their remuneration (‘the disputed funds’). Bowmans abides the decision of this 
Court. 

[3] The material facts in this matter are largely common cause. Redisa was 
responsible for the implementation of an Integrated Industry Waste Tyre 
Management Plan (the ‘Redisa plan’), which was promulgated in late 2012 by the 
Minister of Environmental Affairs (the ‘Minister’), in terms of the National 
Environment Management Waste Act 59 of 2008. Redisa engaged KTC to provide 
administrative and management services in respect of the scheme. The Redisa plan 
was to operate indefinitely, subject to a review to be conducted every five years. The 
Redisa plan was apparently approved by the Minister, but on 1 June 2017, the 
Minister, on an urgent ex parte basis, sought and obtained a provisional winding-up 
order, first against Redisa and then, on the same basis, a week later, against KTC. 
At the time Redisa and KTC were solvent. 

[4] The Minister contending, inter alia, that since certain of Redisa’s directors had not 
disclosed their relationship with or significant shareholding in KTC and that this 
enabled Redisa to misappropriate public funds by using KTC as a vehicle to channel 
monies for their personal benefit, sought the winding-up of both entities on the basis 



that it was just and equitable to do so. Provisional liquidation orders were granted ex 
parte and provided, inter alia, that the Master of the High Court (the ‘Master’) was to 
appoint provisional liquidators within 24 hours of the orders being granted. In the 
case of Redisa, the provisional liquidators were ordered to take immediate control of 
Redisa's business, including the administration and implementation of the Redisa 
plan. The court ordered further that the provisional liquidators’ powers were 
extended to include the power and authority to continue to conduct the business of 
Redisa as a going concern. In the case of KTC, the provisional liquidators were 
directed to take immediate control of the assets and business of KTC. Upon their 
appointment, the liquidators took control of the assets of the companies including all 
funds in the companies’ bank accounts, and were obliged to manage such 
businesses in accordance with their duties as liquidators. 

[5] Upon learning of the provisional orders, the companies applied for the provisional 
winding-up orders to be discharged. On 15 September 2017, these applications were 
refused and judgments were granted finally winding-up both Redisa and KTC.  When 
they were placed under winding-up. Redisa’s cash reserves exceeded R170 million 
and KTC’s exceeded R9 million. Redisa and KTC appealed against the winding-up 
orders and the appeals were set down for hearing in this Court on 1 and 2 November 
2018. On 24 October 2018, a week prior to the hearings, the Redisa liquidators 
transferred R20 million from the current account which they operated in Redisa's 
name into Bowmans’ trust account. The KTC liquidators transferred R2 million from 
the current account which they operated in KTC's name into Bowmans’ trust 
account. This appeal concerns these disputed funds. 

[6] The final winding-up orders were set aside by this Court on 24 January 2019. It 
substituted the order of the high court to reflect that the provisional winding up orders 
were discharged  

[7] The liquidators in each case had been appointed in June 2017, as the provisional 
joint liquidators of Redisa and KTC, and held office until the companies were 
discharged from liquidation in January 2019. 

[8] After the appeal had been upheld and the companies were discharged from 
liquidation, a meeting was held between the directors of the companies, the 
liquidators, and their legal representatives, regarding the return of control of the 
companies to the directors. The liquidators informed the meeting that they had taken 
the decision to ‘ring-fence’ an amount of R 20 million as cover for their fees in 
respect of Redisa and R 2 million in respect of KTC and that such sums had been 
transferred into the trust account of Bowmans. 

[9] The liquidators delivered draft intromissions accounts in regard to the estate in 
which they reflected the proposed fees – just over R14 million in the case of Redisa, 
and just over R1.5 million in the case of KTC. On 19 February 2019, an amount (the 
difference between the original amounts transferred to Bowmans and the proposed 
fees) was accordingly paid out by Bowmans to the companies on the instructions of 
the liquidators. Approximately R17.8 million of the disputed funds remains in 
Bowmans’ trust account. The companies disputed both the probity and the quantum 
of such accounts and insisted that they be paid what was being held by Bowman’s at 
the instance of the liquidators. The companies launched proceedings in the court a 
quo on 20 February 2019 seeking an order that the funds held by Bowmans be paid 
to them. 



[10] The companies contended that whilst a company is in liquidation, the liquidators 
occupy a position in relation to the company which approximates that of a company’s 
board of directors.[2] Upon discharge of the companies from provisional liquidation, 
the liquidators were divested of their powers and were required to restore control of 
all of the companies’ assets, which included the disputed funds, to the former 
controllers.[3] The companies also disputed that Bowmans were holding the disputed 
funds as a stakeholder. 

[11] The liquidators, on the other hand, contended that, as a matter of law, the 
companies were liable for their remuneration and they were thus entitled to payment 
of such remuneration from the assets of the companies. They stated that they paid 
over the disputed funds to Bowmans, as a stakeholder. They submitted further that 
the companies were liable to pay the reasonable remuneration as taxed or agreed, 
and that the monies could be retained by Bowmans pending taxation or agreement. 
Having regard to communications between the parties and to the assertions or a lack 
of them in the founding affidavits, the liquidators had a reasonable apprehension that 
payment for their services would be disputed. It was for that reason, in response to 
the applications by the companies, that they brought counter-applications, seeking 
an order that the companies were liable to pay their reasonable remuneration.  

[12] Section 342[4] of the Companies Act 61 of 1973 (the Act) deals with how assets 
of a company are to be applied in a winding--up and s 391[5] of the Act sets out the 
general duties of a liquidator. Section 384 of the Act deals specifically with the 
remuneration of a liquidator. 

[13] Section 384(1) of the Act provides that, in a winding-up, a liquidator is entitled to 
a reasonable remuneration for their services, which requires taxation by the Taxing 
Master in accordance with the prescribed tariff. In terms of s 384(2), the Taxing 
Master may reduce or increase or disallow such remuneration on certain grounds. 
For this reason, the companies contended that the entitlement to payment of the 
fees cannot arise before taxation. 

[14] The liquidators relied on s 384(3) of the Act, which provides that the liquidator is 
entitled to be paid their remuneration, to which they are entitled under the Act ‘out of 
the assets of the company’. They submitted that there was thus statutory justification 
for retention of certain of the assets (the disputed funds) to be applied in relation to 
fees due to liquidators, as opposed to the other assets which must be restored upon 
discharge from liquidation.   

[15] The liquidators also sought to place reliance on regulation 24 read with 
Annexure CM104.2 of the Regulations in terms of the Act, which provides that, when 
an appointment is provisional, and the application is dismissed, the liquidator is 
entitled to ‘fees to be taxed by the Taxing Master with due regard to the special 
circumstances of the case’. 

[16] Furthermore, the liquidators relied on In re Insolvent Estate Paruk,[6] Rose v 
Kemp[7] and Van Eck v Meyer[8] as well as Blackman: Commentary on the 
Companies Act.[9] 

 [24] At common law, a trustee in an insolvent estate may not claim or draw his or 
her remuneration before the estate account reflecting this remuneration has been 
taxed and confirmed. This common law principle is equally applicable to 
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liquidators,[16] and, as demonstrated below, it is bolstered by the provisions of the 
Act and Regulations. 

[25] In assessing whether the authorities cited by the liquidators support the 
contention that they are entitled to retain the disputed funds, reference can be made 
to Strydom NO v The Master of the High Court,[17] where Tuchten J held that 
‘[u]nder the common law, a trustee cannot claim or draw his remuneration until the 
account in the estate showing the amount thereof has been confirmed. This 
common-law principle is by no means repugnant with the provisions of 
the Insolvency Act 24 of 1936, and is thus an applicable principle of our insolvency 
law today.’[18] (Emphasis added.) 

[26] There are certain administrative processes applicable to an estate account. 
They are contained in, inter alia, ss 403, 406 and 407 of the Act. Section 403 obliges 
every liquidator (which includes a co-liquidator and a provisional liquidator unless the 
context otherwise indicates), to frame and lodge accounts with the Master containing 
an account of receipts and payments and a plan of distribution. Under s 406, the 
estate account must lie for inspection for a period of at least 14 days at the office of 
the Master. Notice that the account is lying for inspection must be given in the 
Government Gazette. The account is open to objection. Section 407 provides for 
objections to be made and considered. The Master also has the power, even if 
objections are not made, to direct the liquidator to amend his account or give any 
other directions he thinks fit. Once the account has lain for inspection and the period 
for objections has passed, without objections or, if an objection has been lodged, 
dealt with or withdrawn, the Master must, under s 408, confirm the account. Such 
confirmation has the effect of a final judgment save in limited circumstances. 

 [36] The following order is made: 

1. Save to the limited extent related to the costs order in the counter-
application in the court below, reflected in 2 below, the appeal is dismissed 
with costs, such costs to include the costs consequent upon the employment 
of two counsel. 

2. The order of the court below is amended to read as follows: 

‘The relief sought by Recycling and Economic Development Initiative of 
South Africa NPC and Kusaga Taka Consulting (Pty) Ltd in prayer 3 of 
their Notices of Motion respectively, is granted with costs. The Counter 
Applications are dismissed. The Joinder Applications are dismissed 
with costs. The costs are to include the costs attendant upon two 
counsel 

  

 Strydom N.O.  and Another v Snowball Wealth (Pty) Limited and Others 
(10287/2019) [2020] ZAWCHC 103 (11 September 2020) 

Dispositions without value- shares not sold at reasonable market value- section 
26 of the Insolvency Act. Even if accepted that the value paid was less than the 
reasonable market value, no basis is laid nor suggested that there was anything 
remiss therewith- exception upheld 

The excipients who are the defendants in an action instituted by the plaintiffs, as joint 
liquidators of DexGroup (Pty) Ltd (in liquidation), excepts to the particulars of claim, 
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as amended, on the basis that the particulars of claim lacks averments necessary to 
sustain an action, or that they are legally unsustainable. The outcome of these 
proceedings revolve around the meaning of the word "value" as and its usage in 
section 26(1) of the Insolvency Act, 24 of 1936. 

 Background 

[2] The plaintiffs are the joint liquidators of DexGroup (Pty) Ltd (in liquidation) ("the 
Company "). The Company was finally liquidated on 26 October 2016, and the 
plaintiffs were appointed on 9 November 2016. However, in terms of section 348 of 
the Companies Act, 61 of 1973 it is pleaded that the effective date of the liquidation 
is 25 February 2014. The initial particulars of claim dated 21 June 2017, was 
amended during 2019. 

[3] Plaintiff's claim against the first defendant is founded upon two transactions that 
took place on 23 September 2010 and 22 November 2010, respectively. It is alleged 
that on these dates, being more than two years before the date of its final liquidation, 
DexGroup sold shares that it held in Trustee Group Holdings Ltd ("Trustee") to the 
first defendant at a price that was below the reasonable market price. The plaintiffs 
aver that during the time of the disposition, the reasonable market value per share 
was 67c per share, whilst at the same time shares were sold at 27c and 48c per 
share, respectively. Twentyone million (21,000,000) shares at 27c per share and six 
million (6,000,000) at 48c per share were sold to the first defendant. As against the 
second, third and fourth defendants, plaintiffs claim on the same basis as against the 
first defendant save that the second, third and fourth defendants bought 4,136,755, 
300,000 and 1,000,000 shares at 48c per share, respectively. 

[4] On the basis of the reasonable market value and the price per share paid by the 
defendant, the plaintiffs aver that the dispositions fall to be set aside as it was not 
sold at reasonable market value, was illusory, or merely nominal. It, therefore, should 
be set aside in terms of section 26 of the Insolvency Act.  

Disposition "not made for value" 

[16] As a starting point, I am guided by the Supreme Court of Appeal in Natal Joint 
Municipal Pension Fund v Endumeni Municipality (920/2010) [2012] ZASCA 
13; [2012] 2 All SA 262 (SCA); 2012 (4) SA 593 (SCA) (16 March 2012), where at 
par [18] it reads: 

"The present state of the law can be expressed as follows. Interpretation is the 
process of attributing meaning to the words used in a document, be it 
legislation, some other statutory instrument, or contract, having regard to the 
context provided by reading the particular provision or provisions in the light of 
the document as a whole and the circumstances attendant upon its coming 
into existence. Whatever the nature of the document, consideration must be 
given to the language used in the light of the ordinary rules of grammar and 
syntax; the context in which the provision appears; the apparent purpose to 
which it is directed and the material known to those responsible for its 
production. Where more than one meaning is possible each possibility must 
be weighed in the light of all these factors. The process is objective not 
subjective. A sensible meaning is to be preferred to one that leads to 
insensible or unbusinesslike results or undermines the apparent purpose of 
the document. Judges must be alert to, and guard against, the temptation to 
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substitute what they regard as reasonable, sensible or businesslike for the 
words actually used. To do so in regard to a statute or statutory instrument is 
to cross the divide between interpretation and legislation. In a contractual 
context it is to make a contract for the parties other than the one they in fact 
made. The'inevitablepoint of departure is the language of the provision itself', 
read in context and having regard to the purpose of the provision and the 
background to the preparation and production of the document." 

[17] The relevant provisions of the Insolvency Act apply to companies by virtue of 
section 340 of the Companies Act, 61 of 1973. Section 340 (1) provides: 

"Every disposition by a company of its property which, if made by an individual 
could, for any reason , be set aside in the event of his insolvency, may, if 
made by a company, be set aside in the event of the company being wound 
up and unable to pay all its debts, and the provisions of law relating to 
insolvency shall mutatis mutandis be applied to any such disposition." 

 [28] I now turn to the facts of this matter tested against the legal position set out 
above. It is clear that the disposition was clearly not for "no value" and was also not 
"illusionary" nor "nominal". The plaintiffs' own factual allegations are destructive of 
any claims in terms of section 26 of the Insolvency Act. The proper interpretation, 
in the context of the act, as set out above does simply not apply to the facts as 
pleaded. The pleadings excepted must be taken as it stands, the truthfulness thereof 
is accepted for these purposes. Even if accepted that the value paid was less than 
the reasonable market value, no basis is laid nor suggested that there was anything 
remiss therewith. It would be an absurdity to equate the position that, when paying a 
discounted price, it can be said you gave no value.  

[29] Accordingly, I am of the view that the particulars of claim does not sustain a 
claim in terms of section 26(1) of the Insolvency Act. Therefore, the following order is 
made: 

1. The exceptions of the first to the fourth defendants are upheld. 

2. The plaintiffs' claim is set aside. 

3. The plaintiffs are granted leave, if so advised, to amend the particulars of 
claim within twentyone (21) days of this Order. 

4. The defendants are entitled to the cost of the exceptions including the cost 
of two counsel where so employed. 

 Airports Company South Africa Ltd v Spain NO and Others (D841/2019) [2020] 
ZAKZDHC 40 (1 September 2020)  

Business rescue- s 133(a) and (b) of the Act, requiring leave of the court to institute 
proceedings against the second respondent (in rescue) has remained under the 
cloak of business rescue since September 2017 and wishes to continue, without any 
end in sight, in a similar vein. In this regard s. This is hardly a sufficient basis for the 
court to conclude that the second respondent is no longer in financial distress 

Business rescue-BRP to comply with his obligations pursuant to sections 
141(2)(b)(ii) and 152(8) of the Act has remained under the cloak of business rescue 
since September 2017 and wishes to continue, without any end in sight, in a similar 
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vein. In this regard s. This is hardly a sufficient basis for the court to conclude that 
the second respondent is no longer in financial distress 

This is an application by the Airports Company of South Africa Ltd which is a state 
owned entity in terms of the Public Finance Management Act 1 of 1999 (‘the PFMA’) 
and the owner of the premises known as King Shaka International Airport in 
KwaZulu-Natal (‘the airport’). The second respondent, Masiphuze Trading (Pty) Ltd, 
which carries on business as a Wimpy restaurant (‘the restaurant’) in the departures 
section of the airport. It was placed under business rescue following a resolution 
taken on 4 September 2017 in terms of s 129 of the Companies Act 71 of 2008 (‘the 
Act’). The first respondent was appointed as the business rescue practitioner (‘the 
practitioner’) to the restaurant. 

This application is brought in terms of s 133(a) and (b) of the Act, requiring leave of 
the court to institute proceedings against the second respondent, despite a 
moratorium in place pursuant to the second respondent being placed under business 
rescue. Relief is only sought against the first respondent, while the remaining 
respondents are the directors of the second respondent, the creditors of the 
restaurant as well as its employees.  

The applicant seeks an order compelling the practitioner to comply with his 
obligations pursuant to sections 141(2)(b)(ii) and 152(8) of the Act. In so doing, the 
applicant effectively seeks to compel the practitioner to either file a notice of the 
termination of the business rescue proceedings, alternatively a notice that there has 
been substantial implementation of the business rescue plan (‘the plan’). It is clear 
from the aforegoing that the onus rests with the applicant to persuade this court on 
the probabilities, that it is entitled to such relief, notwithstanding the second 
respondent still being under business rescue. The main contention of the applicant is 
that the second respondent has been able to generate a sufficient cash income to 
settle those debts which have been admitted, and that it is now trading profitably. A 
lease agreement has been concluded as part of the plan, allowing the second 
respondent to remain at the premises at the airport until a tender process for the 
lease of the premises has concluded. That apart, the applicant contends that the 
protection which the second respondent was afforded under the plan, should now 
come to an end. 

In attempting to persuade the court to grant ‘leave’ to institute proceedings not 
against the second respondent, which is the subject matter of the rescue 
proceedings, but against the practitioner, it was submitted that no adverse impact 
would be visited on the second respondent if the application is granted as the 
restaurant is on its way to financial recovery, and is no longer financially distressed. 
On the contrary, if no relief were granted to take the second respondent out of 
business rescue, the second respondent’s creditors, including the applicant, would 
suffer severe prejudice. In this regard the applicant contends that the second 
respondent has remained under the cloak of business rescue since September 2017 
and wishes to continue, without any end in sight, in a similar vein. In this regard s 
132(3) provides the following:  

‘If a company’s business rescue proceedings have not ended within three 
months after the start of those proceedings, or such longer time as the court, 
on application by the practitioner, may allow, the practitioner must- (a) prepare 
a report on the progress of the business rescue proceedings, and update it at 



the end of each subsequent month until the end of those proceedings; and (b) 
deliver the report and each update in the prescribed manner to each affected 
person. . .’ (my emphasis) 

In light of the first respondent continuing to remain ensconced since September 
2017, the applicant considers that the only manner in which the practitioner may be 
removed from office would be pursuant to an order directing him to file a notice 
contemplated either in terms of s 141(2)(b)(ii) or s 152(8).  

The onus therefore rests on the applicant to prove that either there are no longer 
reasonable grounds to believe that the second respondent remains financially 
distressed, alternatively, that the plan has been substantially implemented. The 
process to terminate the business rescue proceedings, properly interpreted in terms 
of the Act, would require a two-stage approach. First, the court would, in its 
discretion, have to grant leave to an applicant to bring the application, and thereafter, 
it must convince the court that an order in terms of s 141(2)(b)(ii) or 152(8) is 
justified. I am in agreement with the applicant that sound economic sense would 
dictate that the two-stage approach should be collapsed into one, particularly where 
the enquiry in both phases is based on the same set of facts. In any event, in order 
to assess the first part of the application (whether to grant leave in terms of s 
133(1)(b)) this would entail a consideration of the prospects of the main application, 
pursuant to s 141 and 152. I am satisfied that the relief sought in prayer 1 of the 
notice of motion is competent and may be considered at the same time in respect of 
the further relief sought. 

Turning to the merits and background leading to this application, the applicant and 
the second respondent entered into a lease agreement in August 2009 in respect of 
the premises at the airport, from which the restaurant carries on business. The 
agreement was to commence in May 2010, with the termination date being 30 April 
2015. During the course of the lease, the second respondent fell into arrears with its 
rental, resulting in the applicant instituting action against the second respondent in 
August 2015. That action has still not been finalised, despite the business rescue 
only coming into operation three years’ later. I am not aware of reasons why this 
claim for arrear rental has not reached finality. 

16. The upshot of this all is that as far as the applicant is concerned, the second 
respondent occupies the business premises at the airport unlawfully and without a 
valid lease. The second respondent disputes that its occupation is unlawful. I deal 
with this issue below, as it appears to me to be pivotal to the outcome of this 
application. 

17. In light of the lease agreement being the subject of proceedings which have 
already been instituted in this court prior to the second respondent going into 
business rescue, it is submitted by the applicant that the moratorium which the 
second respondent enjoyed against the institution of legal proceedings, should now 
come to an end. On the basis of the projections by the practitioner, the applicant 
submits that there is a ‘substantial indication’ that the second respondent is 
no  longer in financial distress. Accordingly the first respondent should be directed to 
issue a notice pursuant to s 141(2)(b)(ii), alternatively a notice in terms of section 
152(8). 

27. The issue to be determined, on the papers before me, is whether the  applicant 
has made out a case that the second respondent is no longer in financial distress. If 



so, the practitioner is obliged to issue the notice contemplated in paragraph 2 of the 
notice of motion. It is trite that an applicant must make out a case for relief in its 
founding papers. The only part of the applicant’s papers which seek to grapple with 
this issue is at paragraphs 45(f) to (i); 46; 46 and 48. The applicant’s contention that 
the second respondent is no longer financially distressed is based on assumptions 
drawn from the plan and the financial indications therein. The high-water mark of the 
applicant’s case seems to be the conclusion in its founding affidavit that: 

‘. . . having regard to the projected cash flow surplus reflected in the business 
plan, it must be concluded that the Second Respondent must have, by now, 
generated sufficient cash income to settle admitted debts due by it as 
recorded in the business rescue plan.’  

30. Once the business rescue plan has been substantially implemented, the 
practitioner must file a notice of the substantial implementation of the plan.  

31. In determining whether the plan has been substantially implemented, the court 
should adopt a sensible interpretation of the documents placed before it, without 
attempting to analyse the plan in such detail that the scrutiny under which it is placed 
results in the plan having no practical effect 

33. In the result I am satisfied that the applicant has not discharged the onus of 
establishing that the first respondent has achieved substantial implementation of the 
business rescue plan. The applicant’s complaint against the practitioner, in my view, 
seems to be less about there being ‘substantial implementation’ with the plan and 
more about the fact that it is unfair for the second respondent to essentially ‘hijack’ 
the applicant’s property until the tender process is concluded despite it (apparently) 
no longer being in financial distress. If this was the case, the applicant should have 
brought an application to set aside the plan. 

34. In the result I make the following order: The application is dismissed with costs. 

  

 African Global Holdings (Pty) Ltd and Others v Lutchman NO and Others 
(Commissioner for the South African Revenue Services and Another 
Intervening); Fidelity Security Services (Pty) Ltd v African Global Holdings 
(Pty) Ltd and Others (42741/19; 44827/19; 32083/19) [2020] ZAGPJHC 196 (24 
August 2020)  

 
Liquidators-provisional liquidators- deliberate unlawful conduct by the provisional 
liquidators and the penalising costs order and the potential impact on the costs of 
winding-up the companies in liquidation. 

(A further 177 respondents set out in an order dated 11 March 2020 have been 
joined as the Fortieth Respondent to the Two-Hundred-and-Sixteenth Respondent, 
but none opposed the two applications) (The judgment consists of 100 pages) 

The high court in Johannesburg has declared that any auction of assets of the six 
African Global Operations companies, formerly known as Bosasa, which were in 
liquidation before the second meeting of creditors is prohibited. The applications 
relate to the BOSASA group of companies, largely in liquidation.  



Numerous applicants sought to declare void the sale of assets at auction. A further 
set of applicants sought business rescue proceedings to be commenced (should the 
auction application be successful). 

Acting Judge De Villiers sets out the chronology of events and discusses whether 
the provisional liquidators had actual consent for the auction. 

See the discussion on interpretation at paras [97] to [119] especially on the 
Endumeni and Cool Ideas cases. As part of the order, further auctions without proper 
consent are prohibited and prior sales are declared unauthorized. 

The judgment is referred to the Master's attention regarding the deliberate unlawful 
conduct by the provisional liquidators and the penalising costs order and the 
potential impact on the costs of winding-up the companies in liquidation.  

The court held that any sale while such company was in liquidation, and without 
written consent by resolution of the board of directors of African Global Holdings, 
was unauthorised. The court said the transfer and registration of immovable property 
to any prospective purchaser of assets of any of the six companies that were sold 
was prohibited. 

The court also refused an application to place these six companies in business 
rescue. African Global Holdings launched an application to set aside the sales on 
December 20 last year. The court held that the provisional liquidators had no 
authority to continue with the sale of the assets of the six companies from December 
3, by operation of the law. 

African Global Operations, on behalf of six companies in liquidation, applied to place 
the six companies in business rescue on December 3 last year. These companies 
are Operations, Properties Technology Systems, Leading Prospect, Youth 
Development Centres and Security Intelligence. 

On December 4, Park Village Auctions auctioned the assets of the six companies, 
despite the business rescue application launched by African Global Holdings a day 
earlier. The court said a business rescue application suspended the process of 
continuing with the realisation of the assets of the company in liquidation. 

De Villiers said the function of the provisional liquidators remained one of holding 
and preservation. “They did not become final liquidators who had to wind up the 
companies in liquidation.” 

The court said in law, a liquidator, both final and provisional, may only sell the assets 
of a company if such authority is granted by a meeting of creditors. 

“Despite some success in the auction application the business rescue application still 
stands to be dismissed.” 

The court found  that the companies were not viable in respect of which a case has 
been made out that there is a reasonable prospect for rescuing them. The court 
found, among other reasons, that the group's existing business model of doing 
business with the state and state-owned entities had come to a stop and that 
movable assets of the business had been sold and were unlikely to be recovered. 

[281] I have said little about Plascon Evans. I endeavoured to apply it. No one 
seriously suggested that I should refer the matter to oral evidence or to trial. It seems 



to me that no factual issue stood in the way of deciding the matter and that kicking 
the can down the road for another judge to deal with, would not have been in the 
interest of anyone. As such, I limited my comments on contested versions, and 
focussed on the facts required to come to a decision. Those were by and large 
objectively determinable.  

[282] I order that this judgment be referred to the Master. I bring two matters to 
her/his attention: 

[282.1] The deliberate unlawful conduct by the provisional liquidators and the 
penalising costs order that I make against the provisional liquidators; and 

[282.2] The potential impact of the deliberate unlawful conduct by the 
provisional liquidators on the costs of winding-up the companies in liquidation. 

[283] I know that my judgment does not resolve the matter, and will cause delay. I 
could not prevent such delay on my application of the law to the facts. That is an 
unsatisfactory outcome, but an outcome caused by the provisional liquidators who 
acted unlawfully. Much more litigation is now foreseeable. Continued litigation may 
delay the matter more. In hope, I did seek to provide, in my order, for negotiated, or 
compulsory, sales of assets, if negotiated progress could be made, as opposed to 
continued litigation. 

16. The application to place the six business rescue companies in business 
rescue, is refused; 

17. The applicants are ordered to pay 50% of the respondents’ costs of the 
business rescue application, such costs are to include the costs of two 
counsel; 

18. The applicants are ordered to pay SARS’ costs of the business rescue 
application, such costs are to include the costs of two counsel where so 
employed; 

 

CARATCO (PTY) LTD v INDEPENDENT ADVISORY (PTY) LTD 2020 (5) SA 35 
(SCA) 
 
Business rescue — Practitioner — Whether s 143 prohibiting business rescue 
practitioner concluding remuneration agreement with third party — Companies Act 71 
of 2008, s 143.  

Appellant company agreed to pay respondent business rescue company a success 
fee if it were able to rescue company G (see [1], [5] and [8]). Appellant was a creditor 
of G (see [1]). Respondent was successful but appellant refused to pay (see [1] and 
[4]). Respondent then sued appellant for payment, and the High Court ordered it to 
do so (see [1] and [5]). 
Appellant asked the Supreme Court of Appeal for leave to appeal (see [1]). Appellant 
said, firstly, that s 143 of the Companies Act 71 of 2008 * was the sole means under 
which a business rescue practitioner could be paid and that it impliedly prohibited 
any fee outside of it (see [12]). 
The Supreme Court of Appeal rejected the contention. Section 143 said nothing 
about fee arrangements between business rescue practitioners and third parties. So 
it did not apply here (see [13]). But even if s 143 was the only basis upon which a 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/153/156?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=9994#end_0-0-0-18025


practitioner could be paid, there was nothing in it which suggested that a fee 
agreement falling outside of it was void (see [14]). 
It was also asserted that respondent had breached the director's duties it was 
subject to under ss 75(3) and 76, and that this voided the fee agreement (see [15]). 
The court dismissed the s 75(3) assertion on the basis that it applied only to the 
situation of an 'only director', which was not the case here (see [17] – [18]). 
Moreover, even if it covered an agreement between a director and a third party, the 
company would need to have an interest in it for it to be impugned (see [18]). Here 
company G had no such interest (see [18]). Appellant had also failed to specify 
which subsection of s 75(3) applied and appellant had pleaded no facts bringing the 
agreement within its ambit (see [18]). Appellant had also not asserted the practitioner 
had an interest in the agreement (see [18]). 
As for appellant's s 76 contention, it had not said which subsection it relied on nor 
had it detailed the facts bringing the agreement's conclusion within it (see [20] – 
[21]). 
Appellant said further that because the agreement was illegal, the court ought to 
declare it void under s 218 (see [22]). Again, appellant had failed to specify which 
subsection of s 218 it relied on, and in any case, given that there was nothing in any 
of the contentions it had made, it was unnecessary for the court to consider its 
powers under s 218 (see [22] – [23]). 
Appellant also asserted the fee agreement offended public policy because it entailed 
'subverting [of] the democratic vote of the creditors' and a breach of the practitioner's 
duty of impartiality since the practitioner 'captured' the creditor it concluded the 
agreement with (see [25], [27] and [30]). 
Both submissions were utterly devoid of merit. The facts supporting them were 
unpleaded and unproven, and the proven facts were against them (see [26] and 
[31]). 
The application for leave to appeal accordingly dismissed (see [33]). 
 

STANDARD BANK NOMINEES RF (PTY) LTD AND OTHERS v HOSPITALITY 
PROPERTY FUND LTD 2020 (5) SA 224 (GJ) 
  
Company — Shares and shareholders — Shareholders — Appraisal rights of 
dissenting shareholders — Procedure — Whether offer of fair value lapsed 'if it has 
not been accepted' within 30 business days — Meaning of provision — Offer lapsing 
even if shareholder had actually dismissed or refused offer — Companies Act 71 of 
2008, s 164(12)(b). 

 
The respondent, a JSE-listed company, issued a circular to the holder of its units in 
which it gave notice of a meeting at which a special resolution would be proposed 
that — if adopted — would result in the implementation of a scheme of arrangement 
in terms of s 164 of the Companies Act 71 of 2008. Under this scheme all units 
would be substituted for no par value B shares. The fourth applicant engaged with 
the respondent and gave the required notice and demand indicating that it proposed 
to vote against the resolution. The resolution was duly adopted and the respondent 
made a written offer in terms of s 164(11) for fair value for the units at R2,90 per 
share and indicated that the offer would lapse in terms of s 164(1)(b) if it was not 
accepted within 30 business days. The offer was not accepted and instead the fourth 
applicant instituted an appraisal application in the High Court under s 164(14). The 



difficulties that subsequently emerged arose from the fact that the first applicant held 
the shares as nominee for the second applicant, which was the beneficial owner of 
the shares, which it held in trust for an investment fund. The fund was, in turn, a 
portfolio in a collective investment scheme established under a deed between the 
second applicant (the Trustee) and the third applicant. 
Having obtained legal advice, the fourth applicant discovered that it had been 
incorrectly designated as the applicant in the appraisal application whereas the 
second applicant should have been designated as the Trustee. It accordingly 
delivered a supplementary answering affidavit in which it attempted to correct the 
error, but the respondent attacked the locus standi of both the fourth applicant and 
the Trustee. The fourth applicant then withdrew the application, tendering costs. 
The applicants then brought an order declaring that the first applicant was the holder 
of the shares in question and was entitled to exercise all rights in and to the shares 
and was entitled to be paid certain sums arising from dividend declarations made by 
the respondent in the period February 2016 to date. The basis of the application was 
that the purported attempt to exercise the appraisal rights in respect of the shares 
was invalid and had no legal effect on the first applicant's shareholding, and when 
the substitution was effected, it became the registered shareholder of the substituted 
shares and therefore was entitled to its share of the dividends distributed by the 
respondent since inception of the substituted shares. 
The respondent contended for a different interpretation of the applicable parts of s 
164. It contended that in terms of the legislative scheme, a shareholder's rights were 
fixed from the moment it made a demand to be paid fair value under ss (7). From 
that point onwards, under ss (9), the shareholder had no further rights in respect of 
its shares other than the right to be paid fair value, and accordingly had no right to 
subsequent dividends. Subsection (10) ameliorates these consequences by 
providing that if the events contemplated in ss (9) occurred, the shareholder's rights 
in respect of the shares were reinstated without interruption. 
Central to the respondent's interpretation of these provisions was the meaning to be 
ascribed to ss (12)(b) in providing that an offer of fair value lapsed 'if it has not been 
accepted' within 30 business days. It contended that that really meant 'rejected'. 
Held 
The respondent's interpretation was contrary to the ordinary, grammatical meaning 
of the words. On the plain meaning of the words used in ss (12)(b), an offer was 
open for acceptance for 30 business days after it had been made. At the end of 
those 30 days, in the absence of an acceptance by the dissenting shareholder, the 
offer lapsed, even if the shareholder had actually dismissed or refused the offer. 
(See [60] – [61].) 
Section 164 balanced the interests of the dissenting shareholder to opt out of the 
scheme of arrangement with the interests of the company to implement the scheme. 
The default position was that if the shareholder failed to pursue its right of appraisal 
within the prescripts of s 164, the scheme of arrangement adopted by the majority of 
shareholders simply followed the normal course. (See [65] – [66].) 
The first applicant, regardless of any intention it may have had to exit its 
shareholding against fair value, was legally required to follow the prescribed process 
to enforce its right of appraisal under s 164. Since it had not applied within the 
prescribed 30-day period, it lost its right to approach the court for a determination of 
fair value. This triggered the default position under ss (10), reinstating the first 
applicant to its full rights in respect of its shares. (See [70], [75].) Having been 
ignorant of the invalidity of the steps it had taken under s 164, the first applicant had 



also lacked the requisite knowledge to waive its rights to the dividends (see [78]). 
Hence it was entitled to the relief sought (see [80], [96]). 
 

Cooper N.O and another v Knoop N.O and others [2020] Case 43452/19 
Gauteng Local Division, JHB.4 

Business rescue-application to stop meeting to discuss plan-applicants, who 
are the liquidators of one of Optimum Coal mines (OCM) ’s creditors, Westdawn 
Investments (Pty) Ltd (Westdawn) do not support the continuation of the business 
rescue process  

The applicants are the joint liquidators of a creditor (Westdawn Investments (Pty) Ltd 
(in liquidation)) in the Optimum Coal Mines (OCM) Business Rescue, they instituted 
a winding – up application for OCM on 9 December 2019.The BRP’s in OCM 
published a revised business rescue plan on 11 September 2020 and advised that a 
meeting in terms of Section 151 would be held on 28 September 2020. The latter 
gave rise to this urgent application. 

The Court stated that when considering where the balance of convenience lies, due 
regard must be had to the interests of the general body of creditors and the public 
interest, to ensure that the business rescue process is not unnecessarily impaired. 

The Court held that the business rescue process and the pending liquidation 
application could run concurrently. Optimum Coal Mine (Pty) Ltd (OCM) was placed 
in business rescue on 19 February 2018. The first to fourth respondents are the 
appointed business rescue practitioners (the BRPs). On 11 September 2020 the 
BRPs published a revised business rescue plan (the plan) and circulated it to 
creditors. The BRPs advised that a meeting under s151 Companies Act 71 of 2008 
(the Act) would be held on 28 September 2020 with a view to putting the plan to the 
vote. 

This is not the first iteration of a business rescue plan devised by the BRPs, nor is 

it the first s151 meeting that has been scheduled by the BRPs, although for various 

reasons, the creditors have not previously voted on a plan. In terms of s152(4) of 

the Act, if the plan is adopted by the majority of creditors, it will be binding on the 

company and on all creditors, whether they voted for the adoption of the plan or not. 

The applicants, who are the liquidators of one of OCM’s creditors, Westdawn 

Investments (Pty) Ltd (Westdawn) do not support the continuation of the business 

rescue process. To this end, they instituted an application on 9 December 2019 for 

the provisional winding up of OCM (the winding-up application). If OCM is wound 

up, the business rescue process will terminate. It is common cause that Westdawn 

                                                           
4 See Updates, march 2020, Cooper N.O and another v Knoop N.O and others [2020] JOL 47731 (GJ) 

Business rescue-notice re applications to all creditors at late stage of rescue-no notice, application dismissed 

 



has a liquidated claim of over R112 million against OCM, which claim has been 

admitted by the BRPs. Despite the value of the claim, it represents, according to 

the BRPs only 2,6% of the total claim of creditors against OCM. This fact points to 

the scale of OCM’s overall financial distress. In fact, in the winding-up application 

Westdawn contends that OCM is both factually and commercially insolvent. 

The court has a wide discretion to grant leave under s133(1)(b).7 The discretion 

must be exercised judicially, guided by the interests of justice.8 An applicant must 

establish a prima facie case against the company and give reasons why the 

proceedings are necessary and appropriate.9 To establish a prima facie case, the 

averments on which an applicant relies must reveal a cause of action or a triable 
issue.It has been held that there is no justification why an applicant for leave 
should be obliged to show a higher degree of proof than would ordinarily be required 
in a summons or founding affidavit. It is sufficient if it shows that the averments 
made, if unchallenged, establish a cause of action.  

There is simply no evidence to establish, even on a prima facie basis, that the BRPs 
deliberately did not consult with Westdawn before the publication of the plan on 11 
September in order to obstruct the liquidation process so that some creditors could 
be unlawfully preferred, as the applicants submit is the case. 
Par 83. Both Westdawn and K2 criticised the plan in a bid to bolster their case that it 
demonstrates that some creditors, like Templar, will receive an unlawful preference 
if the plan is adopted. It is not necessary to embark on an analysis of the plan. 
Whatever the plan proposes, its contents cannot provide evidence of an abuse of 
power. In any event, whether the plan is workable or offers a realistic opportunity 
of rescuing the company is something that I may yet have to consider for purposes 
of the liquidation application. It would be unwise to prejudge the issue in the context 
of urgent proceedings and without the benefit of full submissions from the parties. 
84. For the above reasons, I conclude that Westdawn has not established a prima 
facie right. This ought to be the end of the application. However, in the event that I 
may be wrong in this regard, I consider the remaining requirements for the grant of 
an interdict. 
85. Westdawn says that it will suffer irreparable harm if the s151 meeting is not 
delayed until after the winding-up application is finalised. This is because the 
outcome is a foregone conclusion, and its winding-up application will be materially 
affected. Once the plan is adopted, Westdawn will have to join all creditors to the 
winding-up application. The number is estimated to be over 400 persons or entities. 
It has no alternative relief, other than to interdict the meeting to permit the liquidation 
application to be heard and finalised before the vote is cast. It says that the balance 
of convenience favours it. There is no urgency in putting the plan before creditors, 
and so the business rescue process will not be unduly affected by a delay in the 
vote. In addition, Westdawn says that the plan contains suspensive conditions that 
delay its effective adoption for at least 18 months, and this, too, adds to the balance 
of convenience favouring it. 
86. During the course of the hearing before me the parties debated whether the 
adoption of the plan on 28 September would have the effect of depriving Wesdawn, 



and other creditors who support the winding-up application, of their locus standi to 
proceed with that application. This is because even if they oppose the adoption of 
the plan, they will be bound by the vote and by the plan if adopted. Without going 
into unnecessary detail, the plan envisages the ultimate transfer of claims against 
OCM into claims against a new company to be formed. I requested all parties to 
make short further submissions to me on whether, in terms of the relevant provisions 
of the Act, applied to the provisions of the plan itself, the effect of the plan would be 
to deprive Westdawn of its claim against OCM, and thus of its standing to seek the 
winding up of that company. 
87. If this indeed would be the effect of the plan, Westdawn may have had a stronger 
(although not necessarily cut-and-dried) case that it would suffer irreparable harm. 
However, ultimately, the apprehension of harm from this quarter proves to be 
unfounded. This appears, first, from my consideration of the additional submissions 
made to me (for which I am most grateful). Westdawn concedes that it would not 
be deprived of its locus standi immediately on the adoption of the plan. However, it 
does say that it could lose its standing thereafter, depending on how events unfold. 
Templar submits that creditors will only lose their status as creditors of OCM on the 
defined Effective Implementation Date, which in turn is dependent on the 
suspensive conditions being fulfilled within the 18-month period provided. The 
BRPs echo Templar’s submission that the suspensive conditions will not be fulfilled 
with any haste, as they require, in part, regulatory approval (as well as the outcome 
of a feasibility study by Templar). 
88. To put the matter to rest, the BRPs provided an undertaking to Westdawn and to 
the court that they: 
88.1. will not dispute Westdawn’s status as a creditor in the winding-up application; 
88.2. will ensure that all suspensive conditions are not fulfilled or waived by 24 
November 2020; and 
88.3. will not circulate the documents referred to in paragraph 2.1.15 of the plan 
before the 40th Business Day after the Adoption Date. 
89. The effect of this undertaking is that Westdawn will be assured of retaining its 
locus standi for purposes of proceeding with the winding-up application on 24 
November 29 2020. This means that there are no prospects that it will suffer 
irreparable harm on this basis. It retains its right to vote at the creditors’ meeting. 
Even if the vote is carried contrary to Westdawn’s stance, it retains its right to 
proceed with the application. 
90. The fact that it might be procedurally more onerous for Westdawn in that it will 
have to join all creditors to the liquidation application does not constitute irreparable 
harm, nor does it swing the balance of convenience Westdawn’s way. The case is 
already under case management, and directives can be given to ensure that joinder 
takes place cost effectively and efficiently. 
91. The undertaking also deals with the issue of an alternative remedy. Even if 
Westdawn had a prima facie right that was threatened with irreparable harm (which 
I have found not to be the case), the undertaking unequivocally puts the matter to 
bed. 
92. It follows that there can be no question of the balance of convenience favouring 
Westdawn. In any event, it is important to bear in mind that all creditors have an 
interest in the business rescue process taking its course. The statutory scheme 
places obligations on BRPs to guide that process forward. The scheme does not 
give some creditors the right to stall the vote on a business rescue plan because of 
a pending, competing winding-up application. 



93. Of course, in the right circumstances, a court may put the process on hold. 
However, in considering where the balance of convenience lies, due weight must 
be given to the interests of the general body of creditors, and indeed the public 
interest, in ensuring that the business rescue process is not unnecessarily impaired. 
In this case, there is no reason why the business rescue process should not continue 
parallel with the pending liquidation application. Should that application succeed, 
different considerations may apply. However, until then, the balance of convenience 
lies in favour of permitting the BRPs to put the plan to the vote so that the business 
rescue process can continue. 
94. For all of the above reasons, I find that Westdawn and K2 have failed to satisfy 
the requirements for the grant of an interim interdict. The application falls to be 
dismissed. COSTS 
95. The winding-up application is scheduled to be heard in two months’ time. For this 
reason, I will reserve the question of the costs in the urgent application until then. 
 
 
Modise and Another v Tladi Holdings (Pty) Ltd (Case no 307/19) [2020] ZASCA 
112 (29 September 2020) 
 
Company –directors-Misappropriation of corporate opportunity by director of 
company – principles of fiduciary duty restated and considered – Prescription – 
whether amended claim for disgorgement of profits effected after prescription has 
run substantially the same claim as one for damages. 
The High Court found that that Modise and Batsomi Power, of which Modise was a 
director, had misappropriated a corporate opportunity to buy shares in ARB Electrical 
that properly belonged to Tladi Holdings, where Modise was a director. 
On appeal, Cachalia JA discusses BEE deals, fiduciary duty, prescription and 
disgorgement of profits. 
Modise's appeal is dismissed; and Batsomi Power's appeal is upheld, with the order 
of the court a quo amended such that the claim against it is dismissed. 
 
[1] . . . relationships between individuals and entities brought together to pursue the 
objectives of the BEE Act are often skin-deep and not sustainable. They frequently 
disintegrate and lead to acrimonious disputes. This appeal epitomises this hard truth. 
 
Smith N.O and another v Kalro Farming (Pty) Ltd 
[2020] JOL 48420 (FB) 
 
Winding up application- It is common cause that the applicants, as liquidators of 
Trackstar,have instituted an investigation in terms of section 415 of the old 
Act, and have not yet completed such an investigation – court ruled liquidators could 
not properly proof indebtedness-Badenhorst doctrine followed-application dismissed 
 
 
This is a two-part application where the applicants seek, in Part A, 
the provisional liquidation of the respondent, Kalro Farming (Pty) 
Ltd (Kalro) In the event of the respondent opposing Part A, the 
applicants seek, in Part B, an order authorising them to appoint an 
auctioneer to supervise the harvesting of the Kalro’s crops, the 
delivery of such crops to silos of the applicants’ choice and the 
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proceeds of the sale of such crops to be paid into the Trust Account 
of the applicants’ attorney, pending the finalisation of Part A.  
 
The applicants are the joint liquidators of a company called Trackstar 
Trading 140 (Pty) Ltd – in liquidation (Trackstar), and allege that 
the respondent is indebted to Trackstar in an amount of Three 
Million Three Hundred and Seventy Eight Thousand Five Hundred 
and Sixty Four Rand and Four Cents (R3 378 564, 04). Despite 
demand, the respondent has failed to pay the amount due. As a 
result of this outstanding debt and allegedly a debt owed to 
Nedbank, the applicants concluded that the respondent is unable 
to pay its debts in the ordinary course of business, warranting an 
application for its provisional sequestration. I will deal further with 
this later in this judgment.  
 
[2] An order was granted as prayed, in respect of Part B, by my sister 
Mbhele J on 21 May 2020. In respect of Part A, the matter was 
postponed until 6 August 2020 and time frames were set for the 
filing of the answering and replying papers. The parties filed their 
respective papers, as directed by the court. 
 
[3] The background to this matter is, briefly, that the company known 
as Trackstar Trading 140 (Pty) Ltd was placed in liquidation. As 
mentioned earlier, the applicants were appointed joint liquidators 
of Trackstar. They allege that Kalro is indebted to Trackstar in an 
amount of R3 378 564.04, and in seeking to recover the debt, the 
applicants allege that Kalro must be deemed to be unable to pay 
its debts and should be provisionally liquidated. Kalro disputes the 
amount of the debt. Kalro has three directors, Mr Alexis Du Preez 
(Du Preez), Mr Karel Jacobus Smit and Roleen Smit (the Smits). 
Du Preez is also a director of Trackstar. The applicant alleges that 
a partnership was established between Kalro and Trackstar, in 
terms of which Du Preez, in his capacity as director of Trackstar, 
would be responsible for the farming of crops on Kalro’s property 
while Mr and Mrs Smit took care of the livestock and other 
operations of their business. 
 
[4] The farm “Strydfontein” was purchased to commence the farming 
operations. On the basis of the partnership, Trackstar would 
finance the production costs in order to establish the crops on the 
farm, and such costs would be repaid by Kalro to Trackstar at the 
end of the crop season. The applicant also alleges that the 
purchase of the farm and the initial production costs for the planting 
of crops were financed by Nedbank. The latter registered a General 
Covering Bond over Strydfontein as well as a farm known as 
Weltevreden, and obtained a cession of the crop-income from 
Kalro. The applicant also points out that Nedbank obtained 
judgment against Kalro in 2018 for over R6 717 471.13 and an 
order declaring the farms over which it had registered a General 
Covering Bond, specially executable. This, together with the 



amount allegedly owed to Trackstar by Kalro, appear to be the 
main motivating factors for this application. The applicants submit 
that Kalro should be deemed to be unable to pay its debts, as 
demand was made on Kalro, in terms of section 345(1)(a) of the 
Companies Act 61 of 1973, for payment of the amount of 
R3 378 564.04, and it has failed to do so. 
 
[5] As I indicated, Kalro vigorously disputed owing the amount claimed 
by the applicants, expressing the view that it is possible that it owes 
nothing to Trackstar. It also disputed that there was any partnership 
between it and Trackstar or any crop-sharing agreement, as 
alleged by the applicants. The relationship between Du Preez and 
the Smits soured over time and he allegedly “abandoned” the 
operations on Strydfontein and his involvement with the Smits 
about a year prior to the launch of this application. Kalro alleges 
that Du Preez has been involved in manipulating the bank 
statements and financial records of Kalro and Trackstar for his own 
advantage. Prior to Trackstar being placed in liquidation, business 
rescue proceedings were embarked upon. The Business Rescue 
Practitioner (BRP), Mr Danie Van Jaarsveldt, compiled a report, in 
which he alleges that the claim against Kalro was reflected as 
approximately R5.2 million. Kalro alleges that this amount was 
subsequently reduced to approximately R3.3 million, without an 
indication of how the latter amount was arrived at. Kalro also 
submits that this should be viewed against the background of what 
is contained in the financial statement of Trackstar for the financial 
year ending February 2018. I will deal with these aspects in more 
detail later. 
 
[6] With regard to its liability to Nedbank, Kalro concedes that 
judgment was obtained against it, that the farms I mentioned earlier 
were declared specially executable and that Nedbank took cession 
of the crop-income. Kalro alleged that it was Nedbank, and not 
Trackstar, who financed the production costs in respect of the 
crops, hence the cession to it of the crop-income. However, it 
appears from the Opposing Affidavit that suitable arrangements 
have been made for the repayment of the debt to Nedbank. Kalro 
denies that it is unable to pay its debts and seeks the dismissal of 
this application. 
 
[8] Section 344 of the old Act sets out the circumstances under which 
a company may be wound up by a court, and the subsections 
relevant to this matter are (f) and (h), which provide that a company 
may be wound up if – 
“f. the company is unable to pay its debts as described in 
section 345 
h. it appears to the court that it is just and equitable that the company 
should be wound up.” 
. 
[14] In support of its contention that the applicants have not conducted 



a proper investigation into what amount, if any, is owed by Kalro to 
Trackstar, Kalro points out in its Opposing Affidavit, what it 
considers to be discrepancies in the schedule of transactions 
compiled by Du Preez as well as discrepancies between the 
schedule and the 2018 financial statement, giving rise to its dispute 
of the claim: 
14.1 The schedule deals with the period 1 December 2014 to 3 June 
2019, and reflects production costs for this period to be 
R9 060 014.78. … 
14.2 Kalro alleges that Du Preez does not indicate what source 
documents he used … 
14.3 Kalro also takes issue with globular figures appearing in the 
schedule in respect of, inter alia, various amounts relating to 
summer and winter harvests.  
[16] It is common cause that the applicants, as liquidators of Trackstar, 
have instituted an investigation in terms of section 415 of the old 
Act, and have not yet completed such an investigation. Mr Smit, a 
director of Kalro, has already been interrogated at that 
investigation. It is clear from an extract of the transcript that 
Trackstar’s claim, and definitely the amount thereof, against Kalro 
was disputed even at that stage. It would also have been  
abundantly clear to the applicants that the relationship between Du 
Plessis and the Smits was acrimonious, to say the least, and there 
are serious allegations of impropriety against Du Plessis in respect 
of the handling of funds of Kalro and Trackstar, which required 
closer attention in order to determine the veracity of the figures 
supplied by him, particularly in respect of Kalro’s indebtedness to 
Trackstar. It also appears that in the liquidation of Trackstar, 
allegations of impropriety against Du Plessis were made, and 
ought to have raised the proverbial red flags in respect of 
information received from Du Plessis. In my view, this ought to 
have been done before this application was launched. 
[17] It is common cause that Nedbank has taken judgment against 
Kalro for a large amount and that certain of its properties have been 
declared specially executable. This was in 2018. It appears that 
Kalro is still operational and it is also common cause that payments 
have been made to Nedbank in the interim. Nedbank has clearly 
not executed upon the judgment it obtained against Kalro, which is 
a good indication that, in all likelihood, Kalro is able to pay its debts. 
Any number of factors could have been responsible for the financial 
difficulty that Kalro experienced, leading to the legal action in 2018. 
In my view, it has not been established that Kalro is unable to pay 
its debts in the ordinary course of business. A point that bears 
mention is that the applicants allege in the Founding Affidavit that 
Trackstar financed the initial production costs in respect of the 
crops, and in the same breath allege that they have information 
that Nedbank initially financed those production costs and that 
Trackstar thereafter provided such financing. This is another 
aspect that ought to have raised questions about Kalro’s 
indebtedness, or the amount thereof, to Trackstar, and required 



investigation by the applicants. 
[18] One of the allegations necessary in an application such as this is 
that an order for the provisional liquidation of Kalro is to the 
advantage of creditors. Such an allegation has not been made nor 
any facts placed before this court from which it can be deduced 
that the order sought will be to the advantage of creditors. The 
applicants’ motivation in this application is clearly to recover the 
debt due to Trackstar. However, they have, in my view, fallen short 
in establishing a case for the relief they seek. It is good practice for 
courts to be hesitant to grant a liquidation order on the say-so of a 
single creditor. 
{19] In this case, it is unclear if the indebtedness is disputed but the 
amount of the debt and that it is due and payable, is. In my view 
the same standard of bona fides applies to the disputes raised in 
respect of the amount of the debt by the respondent, as applies to 
a dispute regarding indebtedness. The challenges raised by Kalro 
in respect of the amount claimed by the applicants, based on the 
figures presented in the schedule of transactions and the financial 
statements of Trackstar constitute a genuine and bona fide dispute, 
which cannot be resolved on the papers. The applicant must stand 
or fall by its Founding Affidavit. The clarification and elaboration 
provided in the Replying Affidavit, do not advance its case. The fact 
14 
that Kalro failed to take up the applicants’ invitation to furnish its 
financial statements does not justify an adverse inference being 
drawn against Kalro. In my view, the applicants sought, 
impermissibly, to supplement their case by requiring this 
information. 
[20] The applicants attack the locus standi of the directors of Kalro to 
oppose this application, on the basis that the third director, Du 
Preez, did not sign the resolution. Given the history of the matter, 
it is common sense that the remaining directors had to act in order 
to protect the company by opposing this application. An order for 
liquidation (provisional or final) has dire consequences for a 
company. Kalro has explained why the signature of Du Preez could 
not be obtained, and I am satisfied that, in the circumstances, the 
remaining directors acted in the best interests of the company and 
its creditors. Any disputes whether they relate to locus standi or to 
the indebtedness of Kalro ought to have been pursued through the 
channels allowed in the Act. At worst, the applicants ought to have 
utilised the Section 415 interrogation to obtain the information they 
seek, so that they could properly substantiate their case for the 
liquidation of Kalro. 
[21] Having regard to all of the above facts and circumstances, I am of 
the view that the applicant has not met the requirements for 
establishing the grounds upon which its application is based. 
15 
[22] In the circumstances I make the following order: 
Part A of the application is dismissed with costs. 
 



End-for now 
 


