
1 
 

CIVIL LAW UPDATES 20201 

INDEX 

Case Names 

Subject Index 

Cases  

Case Names 

AB and Another v Pridwin Preparatory School and Others (CCT294/18) [2020] ZACC 
12 (17 June 2020) 

Absa Bank Limited v Future Indefinite Investments 201 (Pty) Ltd and others [2020] 
JOL 48740 (WCC) 

Absa Bank Limited v Mare and Others (A56/2019) [2020] ZAGPPHC 372 (20 August 
2020) 

Absa Bank Limited v Mare and others [2020] JOL 48204 (GP) 

Absa Bank Ltd v Peacock and another [2020] JOL 48904 (WCC) 

ACHUKO v ABSA BANK LTD AND OTHERS 2020 (1) SA 533 (GJ) 

Administrator of Dr JS Moroka Municipality and others v Kubheka [2020] 3 All SA 96 
(ML) 

AF v MF [2020] 1 All SA 79 (WCC) 

AFRICA CASH AND CARRY (PTY) LTD v COMMISSIONER, SOUTH AFRICAN 
REVENUE SERVICE 2020 (2) SA 19 (SCA) 

Agri Eastern Cape and Others v MEC for the Department of Transport and Safety 
Liaison and Others (3928/2015) [2020] ZAECGHC 26 (10 March 2020) 

Air & Allied Technologies CC and others v Advanced Air Control Technologies (Pty) 
Ltd and another [2020] JOL 47127 (GJ) 
Alec Brett N.O. and others v Kushner Eastern Cape, Grahamstown CA61/2019 

Alfdav Construction CC v South African Revenue Service [2020] JOL 46737 (ECP) 

ALG v LLG Western Cape Case 9207/2020  

Altech Radio Holdings (Pty) Limited and Others v City of Tshwane Metropolitan 
Municipality (1104/2019) [2020] ZASCA 122 (5 October 2020) 

ANDALUSITE RESOURCES (PTY) LTD v INVESTEC BANK LTD AND ANOTHER 
2020 (1) SA 140 (GJ) 

Anderson Insurance Underwriting Managers CC FSP No. 339695 v The Only 
Professional Modern Autobody CC t/a Modern Collision Repair Centre (A03/2019) 
[2020] ZAMPMHC 17 (11 June 2020) 

                                                           
1 Compiled by Matthew Klein. Please note that the summaries are for the benefit of the reader for his/her 

personal use.  

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20122


2 
 

ANTONSSON AND OTHERS v JACKSON AND OTHERS 2020 (3) SA 113 (WCC) 

Aquarius Platinum (SA) (Pty) v Bonene and Others (1177/2018) [2020] ZASCA 7 (16 
March 2020) 

ASCENDIS ANIMAL HEALTH (PTY) LTD v MERCK SHARP DOHME 
CORPORATION AND OTHERS 2020 (1) SA 327 (CC) 

B Xulu & Partners Incorporated and Another v Department of Agriculture, Forestry 
and Fisheries and Another (Ndudane and Another Intervening) (6189/2019) [2020] 
ZAWCHC 99 (1 September 2020) 

BAE ESTATES AND ESCAPES (PTY) LTD v TRUSTEES, THE LEGACY BODY 
CORPORATE AND ANOTHER 2020 (4) SA 514 (WCC) 

Baleni and others v Regional Manager: Eastern Cape Department of Mineral 
Resources and others (Centre for Applied Legal Studies as amicus curiae) 
[2020] 4 All SA 374 (GP) 

Baloyi v Public Protector and Others [2020] ZACC 27 

Beadica 231 CC v Sale's Hire CC (1191/2018) [2020] ZASCA 76 (30 June 2020) 

Belrex 95 CC v Barday (4364/2020) [2020] ZAWCHC 149 (6 November 2020) 

Bergh and Others v Agricultural Research Council (93/2019) [2020] ZASCA 30 (1 
April 2020) 

Bester and Others NNO v Gouws and Others (851/2019) [2020] ZASCA 174 (17 
December 2020) 

Bester NO and Others v Target Brand Orchards (Pty) Ltd and Others (22593/2019) 
[2020] ZAWCHC 183 (21 December 2020) 

Biermann v Buffalo City Metropolitan Municipality and related matters [2020] 1 All SA 
688 (ECL)  

BILL v WATERFALL ESTATE HOMEOWNERS ASSOCIATION NPC AND 
ANOTHER 2020 (6) SA 145 (GJ) 

Bobotyana v South African Legal Practice Council [2020] JOL 49138 (ECG) 

Bo-Kaap Civic and Ratepayers Association and Others v City of Cape Town and 
Others (112/2019) [2020] ZASCA 15 (24 March 2020) 

Bokoni Platinum Mines v Moropane (1035/2019) [2020] ZASCA 168 (11 December 
2020) 

Bombardier Africa Alliance Consortium v Lombard Insurance Company Limited and 
another [2020] JOL 48680 (GP) 
Booysen v Absa Bank Ltd and others Case 25718/2018 Gauteng, JHB. (11 
September 2020) 

Bray v Boshoff N.O. in re Boshoff N.O. v Bray Gauteng Local Division, JHB, case 
2017/16274  

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2027


3 
 

Breetzke and Others NNO v Alexander NO and Others (232/2019) [2020] ZASCA 97 
(2 September 2020) 

Bright Idea Projects 66 (Pty) Ltd t/a All Fuels Moosa N.O and Others (4063/2018D) 
[2020] ZAKZDHC 47 (12 October 2020) 

Britz v Sequeira [2020] 2 All SA 415 (FB) 
 
Brocsand (Pty) Ltd v Tip Trans Resources (Pty) Ltd and Others (925/19) [2020] 
ZASCA 144 (4 November 2020) 

Buthelezi and others v Zungu and others [2020] JOL 49031 (KZP) 

Cape Bar v Minister of Justice and Correctional Services and others (National Bar 
Council of South Africa and others as amici curiae) 2020] 3 All SA 413 (WCC) 

 
CAPE BAR v MINISTER OF JUSTICE AND OTHERS 2020 (6) SA 165 (WCC) 

Cape Concentrate (Pty) Ltd (in liquidation) and others v  Pagdens Inc and others 
Eastern Cape  Local Division, P.E. case 2338/2019 

Cape Concentrate (Pty) Ltd (in liquidation) and others v Pagdens Incorporated and 
others [2020] 4 All SA 61 (ECP) 

Cape Flexible Converters (Pty) Ltd v NSP Unsgaard (Pty) Ltd (22710/2019) [2020] 
ZAWCHC 123 (21 October 2020) 

Central Developments Tshwane (Pty) Ltd and Another v Body Corporate, Twee 
Riviere Aftree Oord (635/2019) [2020] ZASCA 107 (21 September 2020)  

Central Energy Fund SOC Ltd and Another v Venus Rays Trade (Pty) Ltd and 
Others (4305/18) [2020] ZAWCHC 184 (22 December 2020) 

 
CENTRE FOR CHILD LAW AND OTHERS v MINISTER OF BASIC EDUCATION 
AND OTHERS 2020 (3) SA 141 (ECG) 

Centre for Child Law and others v Minister of Basic Education and others (Section 27 
and another as amici curiae) [2020] 1 All SA 711 (ECG)  

Chabane v Legal Practice Council (515/2018) [2020] ZAFSHC 72 (26 March 2020) 

Changing Tides 17 (Pty) Ltd NO v Frasenburg (19353/2019) [2020] ZAWCHC 59 (2 
July 2020) 

Changing Tides 17 (Pty) Ltd NO v Frasenburg [2020] 4 All SA 87 (WCC) 

 
CHANGING TIDES 17 (PTY) LTD v MIEKLE AND ANOTHER 2020 (5) SA 146 
(KZP) 

Chard v Old Mutual Insure Limited (MV “Rascal”) [2020] 1 All SA 381 (KZD) 

City of Cape Town v Carelse and others [2020] 4 All SA 613 (SCA) 



4 
 

City of Tshwane Metropolitan Municipality and Another v Moipone Fleet (Pty) Ltd 
(57/2019) [2020] ZASCA 55 (27 May 2020) 

City of Tshwane Metropolitan Municipality v Altech Radio Holdings (Pty) Limited and 
others [2020] 1 All SA 99 (GP) 

CMC v CIPC and Others (1325/2019) [2020] ZASCA 151 (20 November 2020) 
Commissioner of the South Africa Revenue Service v Public Protector and others 
[2020] 2 All SA 427 (GP) 
 
COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE v PUBLIC 
PROTECTOR AND OTHERS 2020 (4) SA 133 (GP)  

Competition Commission of South Africa v Pickfords Removals SA (Pty) Limited 
(CCT123/19) [2020] ZACC 14 (24 June 2020) 

Competition Commission Of South Africa v Standard Bank Of South Africa 
Limited [2020] ZACC 2 

COMPETITION COMMISSION v BANK OF AMERICA MERRILL LYNCH 
INTERNATIONAL LTD AND OTHERS 2020 (4) SA 105 (CAC) 

Contango Trading SA and others v Central Energy Fund SOC Limited and others 
[2020] 1 All SA 613 (SCA)  

CONTANGO TRADING SA AND OTHERS v CENTRAL ENERGY FUND SOC LTD 
AND OTHERS 2020 (3) SA 58 (SCA) 

Cooper N.O and another v Knoop N.O and others (Oakbay Investments (Pty) Ltd and 
others as Intervening Parties) (Variation Order) [2020] JOL 47186 (GJ) 

Cooperativa Muratori Cementisti - CMC Di Ravenna and Others v Companies and 
Intellectual Property Commission (1325/2019) [2020] ZASCA 151 (20 November 
2020) 

 
COPPERMOON TRADING 13 (PTY) LTD v GOVERNMENT, EASTERN CAPE 
PROVINCE AND ANOTHER 2020 (3) SA 391 (ECB) 

CORRUPTION WATCH AND ANOTHER v ARMS PROCUREMENT COMMISSION 
AND OTHERS 2020 (2) SACR 315 (GP) 

CORRUPTION WATCH AND ANOTHER v ARMS PROCUREMENT COMMISSION 
AND OTHERS 2020 (2) SA 165 (GP) 

CT v MT AND OTHERS 2020 (3) SA 409 (WCC) 

Davids and Others v Hassam (A193/20) [2020] ZAWCHC 159 (16 November 2020) 

Davids and others v Hassam [2020] JOL 48991 (WCC) 

De Kock and others v Legal Practice Council Gauteng Provincial Office [2020] JOL 
47771 (GP)  

Democratic Alliance v Ethekwini Metropolitan Municipality and others [2020] JOL 
48776 (KZD) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20151
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%202


5 
 

Denby v Ekurhuleni Metropolitan Municipality (27338/2017) [2020] ZAGPJHC 213 (9 
September 2020)  

Department of Agriculture, Forestry and Fisheries and Another v B Xulu and 
Partners Incorporated and Others (6189/2019) [2020] ZAWCHC 3 (30 January 2020) 

DIRECTIVES SEPTEMBER 2020 JUDGE PRESIDENT GAUTENG 

DIRECTOR-GENERAL, DEPARTMENT OF HOME AFFAIRS AND OTHERS v LINK 
AND OTHERS 2020 (2) SA 192 (WCC) 

DORETHEA DE BRUYN v STEINHOFF INTERNATIONAL HOLDINGS N.V. and 
others High Court, Gauteng Local Division, Johannesburg, case 29290/2018   

Douglas Bennett Incorporated and another v PC Diederiks & Associates [2020] JOL 
46975 (GP) 

Du Toit NO and others v Steinhoff International Holdings (Pty) Limited and others 
and a related matter [2020] 1 All SA 142 (WCC) 

ECLIPSE SYSTEMS AND ANOTHER v HE & SHE INVESTMENTS (PTY) LTD AND 
A RELATED MATTER 2020 (6) SA 497 (WCC) 
 
ECLIPSE SYSTEMS and others v  HE & SHE INVESTMENTS (PTY) LTD Western 
Cape, Cape Town, 31 July 2020Case no: A 294/19  
 
Eco Tabs Gauteng (Pty) Ltd v Eco Tabs Africa (Pty) Ltd and another [2020] JOL 47417 
(MM) 

Economic Freedom Fighters and Others v Manuel (711/2019) [2020] ZASCA 172 (17 
December 2020) 

ECONOMIC FREEDOM FIGHTERS v GORDHAN AND OTHERS 2020 (6) SA 325 
(CC) 

Economic Freedom Fighters v Gordhan and Others; Public Protector and Another v 
Gordhan and Others [2020] ZACC 10 

Ekurhuleni West College v Segal and Another (1287/2018) [2020] ZASCA 32 (2 April 
2020) 

Engelbrecht NO and Others v Du Toit (2723/2015) [2020] ZAWCHC 119 (19 October 
2020)  

Ergo Mining (Pty) Limited v Ekurhuleni Metropolitan Municipality and another 
[2020] 3 All SA 445 (GJ)  

 
Ergo Mining (Pty) Limited v Ekurhuleni Metropolitan Municipality and another 
[2020] JOL 47369 (GJ) 

Eskom Holdings SOC Limited v National Energy Regulator of South Africa and 
Others (74870/2019) [2020] ZAGPPHC 2 (10 February 2020) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2010


6 
 

 Eskom Holdings SOC Ltd v Resilient Properties (Pty) Ltd and Others (Case no 
663/19); Eskom Holdings SOC Ltd v Sabie Chamber of Commerce and Tourism, 
and Others (Case no 664/19); Thaba Chweu Local Municipality and Others v Sabie 
Chamber of Commerce and Tourism, and Others (Case no 583/19) [2020] 
ZASCA 185 (29 December 2020) 

EX PARTE GOOSEN AND OTHERS 2020 (1) SA 569 (GJ) 

Ex Parte Montshiwa in re Nkomo  (Intervening party) v Motshiwa.  North West, 
Mahikeng, case 56/2019 3September 2020)  

Ex Parte: van Heerden (1079/2020) [2020] ZAMPMBHC 5 (27 March 2020)  

Faber N.O and others v Jacobs and others [2020] JOL 46736 (FB) 

FAIRVEST PROPERTY HOLDINGS v VALDIMAX CC t/a FISH & CHIPS CO AND 
OTHERS 2020 (3) SA 202 (GJ) 

Fairvest Property Holdings v Valdimax CC t/a Fish and Chips Co and others 
[2019] JOL 46407 (GJ) 

Ferreira and Another v Magistrate , Mr Koopman NO and Another (2448/2018) 
[2020] ZAECGHC 102 (8 September 2020) 

Fidelity Security Services (Pty) Ltd v City of Cape Town and another Western Cape 
case WCC16998/2014 
 
FIRST RAND BANK LTD APPLICANT And JOHANNES FG MOSTERT FIRST 
RESPONDENT CASE NOS: 4050/18 & 3269/19 & 3166/19 IN RE: SEVERAL 
MATTERS ON THE UNOPPOSED ROLL OF 06 JULY 2020 CASE NO: 4050/18 
Mpumalanga High Court Middelburg 
 
Firstrand Bank Limited t/a First National Bank v Zwane and related matters [2016] 
JOL 47943 (GJ) 

FirstRand Bank Limited t/a Wesbank v Davel (University of the Free State Law Clinic 
as amicus curiae) [2020] 1 All SA 303 (SCA) 

FIRSTRAND BANK LTD AND OTHERS v MOSTERT AND OTHERS 2020 (6) SA 
543 (ML) 

FirstRand Bank Ltd v McLachlan and Others (394/2019) [2020] ZASCA 31 (1 April 
2020) 

FIRSTRAND BANK LTD v MCLACHLAN AND OTHERS 2020 (6) SA 46 (SCA) 

FirstRand Bank Ltd v Mostert and another and related matters [2020] 4 All SA 126 
(ML) 

FIRSTRAND BANK LTD v SHABANGU AND OTHERS 2020 (1) SA 155 (GJ) 

Fisher and Others v Contribsystems Vertriebs GmbH (8948/2009) [2020] ZAKZDHC 
4 (20 February 2020) 

Fleki Proprietary Limited v FNB Securities (Pty) Limited [2020] 2 All SA 452 (GJ)  

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20185
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20185
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20185


7 
 

Former Way Trade & Invest (Pty) Ltd v Bright Idea Projects 66 (Pty) Ltd (1341/2018) 
[2020] ZASCA 118 (1 October 2020) 

Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 (12 March 
2020)  

FOURIE v GEYER 2020 (6) SA 569 (NWM) 

FOURIE v VAN DER SPUY & DE JONGH INC AND OTHERS 2020 (1) SA 560 (GP) 

FOURIEFISMER INC AND OTHERS v ROAD ACCIDENT FUND AND RELATED 
MATTERS 2020 (5) SA 465 (GP)  

FourieFismer Incorporated and others v Road Accident Fund and others and related 
matters [2020] 3 All SA 460 (GP) 

Fraai Uitzicht 1798 Farm (Pty) Limited v McCullough and Others (118/2019) [2020] 
ZASCA 60 (5 June 2020) 

Freedom Front Plus v President of the Republic of South Africa and others [2020] 3 
All SA 762 (GP) 

GABUZA v ROAD ACCIDENT FUND 2020 (2) SA 228 (GP) 

Gent and Another v Du Plessis (1029/2019) [2020] ZASCA 184 (24 December 2020) 

GLENCORE AFRICA OIL INVESTMENTS (PTY) LTD v RAMANO AND OTHERS 
2020 (3) SA 419 (GJ) 

Glencore South Africa Oil Investments Proprietary Limited v Ramano and others 
[2020] 1 All SA 403 (GJ) 

Global & Local Investments Advisors (Pty) Ltd v Fouche (71/2019) [2020] ZASCA 8 
(18 March 2020) 

Govan Mbeki Municipality v New Integrated Credit Solutions (Pty) Ltd 
[2019] JOL 46422 (ML) 

Government Employees Medical Scheme and others v Public Protector of the 
Republic of South Africa and others [2020] 4 All SA 629 (SCA) 
 
GPCM v MINISTER OF HOME AFFAIRS AND OTHERS 2020 (3) SA 434 (GP) 

Grit Blasting Africa (Pty) Ltd v Tarman Holdings (Pty) Ltd (1551/2019) [2020] 
ZALMPPHC 49 (7 July 2020)  

 
Guardrisk Insurance Company Limited v Café Chameleon CC (Case no 
632/20) [2020] ZASCA 173 (17 December 2020) 

Gupta v Knoop N.O and others [2020] JOL 46653 (GP) 

H & A Manufacturing (Pty) Ltd and Another v Bower and Others (D7681/2019) [2020] 
ZAKZDHC 3 (7 February 2020 

Haasbroek v Moolman NO and others [2020] JOL 48746 (NWM)  
 

HABIB AND ANOTHER v ETHEKWINI MUNICIPALITY 2020 (1) SA 580 (KZD) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20184
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20173


8 
 

Hadjigeorgiou and others v Barak Fund SPC Limited [2020] JOL 47305 (WCC)  

Hewetson v Law Society of the Free State (948/2018) [2020] ZASCA 49 (5 May 
2020) 

Hewetson v Law Society of the Free State [2020] 3 All SA 15 (SCA) 
HEWETSON v LAW SOCIETY OF THE FREE STATE 2020 (5) SA 86 (SCA) 

Higgs v City of Cape Town and another [2020] JOL 48863 (WCC) 

Hill NO and Another v Brown (3069/20) [2020] ZAWCHC 61 (3 July 2020) 

Hlumisa Investment Holdings (RF) Ltd and another v Kirkinis and others [2020] 3 All 
SA 650 (SCA) 

Hlumisa Technology (Pty) Ltd and Another v Voigt N.O and Others (111/2018) 
[2020] ZAECGHC 133 (1 December 2020) 

Holden v Assmang Limited (Case no 1277/19) [2020] ZASCA 145 (5 November 
2020) 

Hollard Life Assurance Co Ltd v Wolf-Pack Rentals (Pty) Ltd Case 2165/2018. 
Judgement on 13 December 2019  

HOLLOWAY AND ANOTHER v PADI EMEA LTD 2020 (5) SA 172 (GJ) 

Houtbosplaas (Pty) Ltd and another v Nedbank Limited [2020] JOL 46663 (GP) 

HOUTBOSPLAAS (PTY) LTD AND ANOTHER v NEDBANK LTD 2020 (4) SA 560 
(GP) 

I R v D R (A3035/2020) [2020] ZAGPJHC 258 (19 October 2020) 

 
In re: Detention of Ms December (Port Alfred Mag Court, 29 October 2020) [2020] 
JOL 49060 (ECG) 
 
INDEPENDENT INSTITUTE OF EDUCATION (PTY) LTD v KWAZULU-NATAL LAW 
SOCIETY AND OTHERS 2020 (2) SA 325 (CC) 
 
INSTITUTE FOR ACCOUNTABILITY IN SOUTHERN AFRICA v PUBLIC 
PROTECTOR AND OTHERS 2020 (5) SA 179 (GP) 

Investec Bank Limited v Erf 436 Elandspoort (Pty) Ltd and Others (410/2019) [2020] 
ZASCA 104 (16 September 2020) 

INVESTEC BANK LTD v FRASER NO AND OTHERS 2020 (6) SA 211 (GJ) 

Iveco South Africa (Pty) Ltd v Centurion Bus Manufacturers (Pty) Ltd (Case no 
183/2019) [2020] ZASCA 58 (3 June 2020) 

Jacobs N.O and others v Hylton Grange (Pty) Ltd and others [2020] JOL 46690 
(WCC)   

Jacobs Safaris CC v Bloodlions NPC and Others (7187/2019P) [2020] ZAKZPHC 31 
(30 July 2020) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20145
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%2058


9 
 

Jacobs v Van Der Merwe (R55/2020) [2020] ZAFSHC 153 (3 September 2020) 

Johannes v Franz Maritz Attorneys (898/2020) [2020] ZAECGHC 100 (8 September 
2020) 

Johannesburg Society of Advocates and Another v Nthai and Others (879/2019; 
880/2019) [2020] ZASCA 171 (15 December 2020) 

K2012076290 (Pty) Ltd v Oude Chardonnay Rusoord (Pty) Ltd and Another 
(642/2019) [2020] ZASCA 164 (10 December 2020) 

Khan v Shaik (641/2019) [2020] ZASCA 108 (21 September 2020) 

Knoop and Another NNO v Gupta (No 1) (115/2020) [2020] ZASCA 149 (19 
November 2020) 

 
Knoop N.O and another v Gupta (Tayob as Intervening Party) [2020] JOL 49005 
(SCA) 
 
KOMAPE AND OTHERS v MINISTER OF BASIC EDUCATION AND OTHERS 2020 
(2) SA 347 (SCA) 

KT v AT AND OTHERS 2020 (2) SA 516 (WCC) 
 
Kwadukuza Municipality v McDonalds South Africa and Others (D3430/2020) [2020] 
ZAKZDHC 45 (18 September 2020) 

Kwafel CC v KwaDukuza Municipality and Others (AR691/2017) [2020] ZAKZDHC 
48 (16 October 2020) 

LAWRENCE v MAGISTRATES COMMISSION AND OTHERS 2020 (2) SA 526 (FB) 

Ledingwane v Speaker: Limpopo Provincial Legislature and Another (5886/2016) 
[2020] ZALMPPHC 23 (11 May 2020) 

Levin v Corrigan (45456/17) [2020] ZAGPJHC 68 (16 April 2020) 

LF and another v TV [2019] JOL 46329 (GJ) 

Liberty Group Limited t/a Liberty Life v K & D Telemarketing and Others (1290/18) 
[2020] ZASCA 41 (20 April 2020) 

Liberty Group Ltd v Illman (1334/2018) [2020] ZASCA 38 (16 April 2020) 

LIBERTY GROUP LTD v ILLMAN 2020 (5) SA 397 (SCA) 
 
Lienke Spies and others v Minister of Basic Education and others (Gauteng Division, 
Pretoria) Case no 64171 (11 December 2020) 

Lisoti Logistics v Vaal Maseru and Another (A633/2017) [2020] ZAGPPHC 28 (5 
March 2020)  

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20149


10 
 

LM v Chairperson of the Standing Committee for Refugee Affairs and others [2020] 3 
All SA 780 (WCC) 

LONG BEACH HOMEOWNERS ASSOCIATION v MEC FOR ECONOMIC 
DEVELOPMENT, ENVIRONMENTAL AFFAIRS AND TOURISM, EASTERN CAPE 
2020 (2) SA 257 (ECG) 

Ludidi v Amahlubi Royal Family and Others (3576/2020) [2020] ZAECMHC 47 (15 
October 2020) 

Luke Tembani and 24 others v President of the Republic of South Africa (Gauteng 
Division, Pretoria) Case no 24552/2019 (18 December 2020) 

Lurco Group South Africa (Pty) Limited v Knopp N.O and others (Oakbay Investments 
(Pty) Ltd as Intervening Party) [2020] JOL 47187 (GJ) 

 
M J Vermeulen Inc v Engelbrecht N.O and another [2020] JOL 48935 (WCC) 

MABASO v NATIONAL COMMISSIONER OF POLICE AND ANOTHER 2020 (2) SA 
375 (SCA) 

MABUDUGA v NEDBANK LTD 2020 (1) SA 599 (GP) 

Mabunda Inc and 41 others v RAF, HIGH COURT OF SOUTH AFRICA (GAUTENG 
DIVISION, PRETORIA) CASE NO: 15876/2020 
 
MAGURU v ROAD ACCIDENT FUND 2020 (3) SA 225 (LT) 
 
MAKAPHELA AND OTHERS v ACTING REGIONAL COURT MAGISTRATE AND 
OTHERS 2020 (2) SACR 427 (ECB) 

Makeshift 1190 (Pty) Ltd v Cilliers [2020] 3 All SA 234 (WCC) 

 
MAKESHIFT 1190 (PTY) LTD v CILLIERS 2020 (5) SA 538 (WCC)  

MANUEL v SAHARA COMPUTERS (PTY) LTD AND ANOTHER 2020 (2) SA 269 
(GP) 

Marcé Projects (Pty) Ltd and another v City of Johannesburg Metropolitan Municipality 
and another [2020] 2 ALL SA 157 (GJ)   

Marcé Projects (Pty) Ltd and another v City of Johannesburg Metropolitan 
Municipality and another [2020] JOL 46593 (GJ) 

Martrade Shipping and Transport GmbH v United Enterprises Corporation and MV 
'Unity' (1085/ 2019) [2020] ZASCA 120 (2 October 2020) 

Mashele v BMW Financial Services (Pty) Ltd and Another (29899/2018) [2020] 
ZAGPPHC 665 (18 November 2020) 

Massbuild (Pty) Ltd t/a Builders Express, Builders Warehouse and Builders Trade 
Depot v Tikon Construction CC and another [2020] JOL 48548 (GJ)  

MBUTHUMA AND ANOTHER v WALTER SISULU UNIVERSITY AND OTHERS 
2020 (4) SA 602 (ECM) 



11 
 

MEC for Health, Western Cape v M C (1087/2019) [2020] ZASCA 165 (10 December 
2020) 

MEC, DEPARTMENT OF POLICE ROADS AND TRANSPORT, FREE STATE v 
ROBERTS AND ANOTHER 2020 (3) SA 478 (FB) 

MEC: Western Cape Department of Social Development v Esau and Another (Case 
no 379/2019) [2020] ZASCA 103 (16 September 2020) 

Medihelp v Minister of Finance NO (1387/2018) [2020] ZASCA 29 (26 March 2020) 

Meechan and another v VGA Chartered Accountants Partnership t/a PKF (VGA) 
Chartered Accountants [2020] JOL 46766 (GJ) 
 
Meechan and another v VGA Chartered Accountants Partnership t/a PKF (VGA) 
Chartered Accountants [2020] 2 All SA 510 (GJ) 

Member of the Executive Council for Economic Opportunities, Western Cape v 
Auditor-General of South Africa and another [2020] 3 All SA 524 (WCC) 

Member of the Executive Council for Health, Eastern Cape v Z M (576/2019) [2020] 
ZASCA 169 (14 December 2020) 

Member of the Executive Council for the Department of Co-operative Governance 
and Traditional Affairs v Maphanga [2020] 1 All SA 52 (SCA) 

MERRYWEATHER v SCHOLTZ AND ANOTHER 2020 (3) SA 230 (WCC) 

Meyersdal Nature Estate Homeowners Association NOC and Another v Farrar and 
Others (2019/17644) [2020] ZAGPJHC 217 (4 September 2020) 

Mfwethu Investments CC t.a Recharger Prepaid Meters v Citiq Meter Solutions (Pty) 
Ltd t/a Citiq Prepaid (13124/19) [2020] ZAWCHC 40 (19 May 2020) 

MFWETHU INVESTMENTS CC v CITIQ METER SOLUTIONS (PTY) LTD 2020 (6) 
SA 578 (WCC) 

 Micaren Exel Petroleum Wholesaler (Pty) Ltd v Stella Quick Shop (Pty) Ltd and 
Another (471/2019) [2020] ZASCA 61 (9 June 2020) 

Minerals Council South Africa v Minister of Mineral Resources and another [2020] 4 
All SA 150 (GP) 

 
MINISTER OF POLICE AND OTHERS v SILVERMOON INVESTMENTS 145 CC 
AND OTHERS 2020 (6) SA 586 (KZD) 
 
MINISTER OF POLICE and others v SILVERMOON INVESTMENTS 145 CC and 
others Case 5126/2017D2 
 
MINISTER OF POLICE v BACELA, case 275/2019, Eastern Cape, Bhisho, 8 
September 2020.  

                                                           
2 This is an old case, but judgment sent electronically in the lockdown period.  

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20103
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Minister of Police v Kunene and others [2019] JOL 46292 (GJ) 

Minister of Police v Kunene and others [2020] 1 All SA 451 (GJ) 

Minister of Public Works v Roux Property Fund (Pty) Ltd (779/2019) [2020] ZASCA 
119 (1 October 2020) 

Minister of Trade and Industry v Sundays River Citrus Company (Pty) Ltd 
[2020] 1 All SA 635 (SCA)  

Mitsubishi Hitachi Power Systems Africa (Pty) Ltd v Murray and Roberts Ltd and 
Another (1011/2019) [2020] ZASCA 110 (29 September 2020) 

Mkhatshwa and another v Mkhatshwa and others [2020] JOL 47169 (MM) 
MKUYANA v ROAD ACCIDENT FUND 2020 (6) SA 405 (ECG) 

Mkuyana v Road Accident Fund [2020] 3 All SA 834 (ECG) 
MN v FN 2020 (2) SA 410 (SCA) 

Moko v Acting Principal of Malusi Secondary School and Others [2020] ZACC 30 

Mokoena v West Rand District Municipality Case  39460/19, South Gauteng JHB, 28 
November 2019 

Momentum Retirement Annuity Fund v Yellowley And Another (311/18P) [2020] 
ZAKZPHC 29 (10 July 2020) 

Monyepao v Ledwaba and Others (1368/18) [2020] ZASCA 71 (19 June 2020) 

Moropa and others v Chemical Industries National Provident Fund and others [2020] 
4 All SA 197 (GJ) 

 
MOTLOUNG AND ANOTHER v SHERIFF, PRETORIA EAST AND OTHERS 2020 
(5) SA 123 (SCA)  

Motloung and Another v The Sheriff, Pretoria East and Others (1394/2018) [2020] 
ZASCA 25 (26 March 2020) 

Moyo v Old Mutual Limited and others 2020] JOL 46822 (GJ) 
 
MSM obo KBM v Member of the Executive Council for Health, Gauteng Provincial 
Government [2020] 2 All SA 177 (GJ) 

MTEC Rustenburg and Others v Capricorn District Municipality (743/2018) [2020] 
ZASCA 36 (6 April 2020) 

Municipal Employees Pension Fund and Another v Mongwaketse (969/2019) [2020] 
ZASCA 181 (23 December 2020) 

MURRAY NO AND OTHERS v AFRICAN GLOBAL HOLDINGS (PTY) LTD AND 
OTHERS 2020 (2) SA 93 (SCA) 

Nadcom Systems (Pty) Ltd v First National Bank Ltd and Another (135/2020) [2020] 
ZAFSHC 50 (9 March 2020) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2030
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National Commissioner of Police and another v Gun Owners of South Africa (Gun Free 
South Africa as amicus curiae) [2020] 4 All SA 1 (SCA) 

National Commissioner of Police and Another v Gun Owners of South Africa 
(561/2019) [2020] ZASCA 88 (23 July 2020) 

NATIONAL COMMISSIONER OF POLICE AND ANOTHER v GUN OWNERS 

SOUTH AFRICA 2020 (6) SA 69 (SCA) 

National Credit Regulator v Lewis Stores (Pty) Ltd and another [2020] 2 All SA 31 
(SCA)  
 
NATIONAL CREDIT REGULATOR v LEWIS STORES (PTY) LTD AND ANOTHER 
2020 (2) SA 390 (SCA) 

National Director of Public Prosecutions v Gumede [2020] 3 All SA 554 (MM) 

National Director of Public Prosecutions v Phillips and Others, In Re: Phillips and 
Others v National Director of Public Prosecutions (2000/27885) [2020] ZAGPJHC 99 
(18 May 2020) 

NATIONAL ENERGY REGULATOR OF SOUTH AFRICA AND ANOTHER v PG 
GROUP (PTY) LTD AND OTHERS 2020 (1) SA 450 (CC) 

NATIVA (PTY) LTD v AUSTELL LABORATORIES (PTY) LTD 2020 (5) SA 452 
(SCA) 

NATIVA MANUFACTURING (PTY) LTD v KEYMAX INVESTMENTS 125 (PTY) LTD 
AND OTHERS 2020 (1) SA 235 (GP) 

Nature’s Choice Farms (Pty) Ltd v Ekurhuleni Metropolitan Municipality (Case no 
463/19) [2020] ZASCA 20 (25 March 2020)  

Natures Choice Farms (Pty) Ltd v Ekurhuleni Metropolitan Municipality [2020] 3 All SA 
57 (SCA) 

 
Ndumo v Minister of Arts and Culture NO and others [2020] 2 All SA 225 (ECG) 
NIEHAUS v HIGH MEADOW GROVE BODY CORPORATE 2020 (5) SA 197 (GJ)  

Nkosana Makate v Shameel Joosub N.O [as CEO of Vodacom] and others, case 
57882/19 High Court Gauteng Division, Pretoria. 30 June 2020 

Normandien Farms (Pty) Limited v South African Agency for Promotion of Petroleum 
Exportation and Exploitation (SOC) Limited and Others (CCT195/19) [2020] ZACC 5 
(24 March 2020)  

NORMANDIEN FARMS (PTY) LTD v SOUTH AFRICAN AGENCY FOR 
PROMOTION OF PETROLEUM EXPLORATION AND EXPLOITATION SOC LTD 
AND ANOTHER 2020 (4) SA 409 (CC) 

NPGS PROTECTION & SECURITY SERVICES CC AND ANOTHER v FIRSTRAND 
BANK LTD 2020 (1) SA 494 (SCA) 

Old Mutual Limited and others v Moyo and another [2020] 2 All SA 261 (GJ) 
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OLD MUTUAL LIMITED, OLD MUTUAL LIFE ASSURANCE COMPANY (SA) 
LIMITED , TREVOR MANUEL, NON-EXECUTIVE DIRECTORS OF OLD MUTUAL 
LIMITED v PETER MTHANDAZO MOYO and NMT CAPITAL (PTY) LIMITED  Case 
No:  A5041/19 

Olive Marketing CC v Eden Crescent Share Block Limited and another (Shepstone 
and Wylie and others as third parties) [2020] 4 All SA 498 (KZD) 

 
Olive Marketing CC v Eden Crescent Share Block Limited and another (Shepstone 
and Wylie and others as Third Parties) [2020] JOL 48741 (KZD) 

Oosthuizen and others v Ethekwini Municipality and another [2020] 1 All SA 472 
(KZD) 

Oppenheimer Park Golf Club v Matjhabeng Local Municipality and another 
[2020] 2 All SA 574 (FB) 

Osman Tyres and Spares CC and another v ADT Security (Pty) Limited [2020] 3 All 
SA 73 (SCA) 

Osteen Health Group (Pty) Ltd and Another v Cross-Med Health Centre (Pty) Ltd 
and Others (3542/2019) [2020] ZAECGHC 19 (3 March 2020) 

Panday v National Director of Public Prosecutions [2020] 4 All SA 544 (KZP) 

Peermont Global (KZN) (Pty) Ltd v Afrisun KZN (Pty) Ltd t/a Sibaya Casino and 
Entertainment Kingdom and others and a related matter [2020] 4 All SA 226 (KZP) 

Pepkor Holdings Ltd and Others v AJVH Holdings (Pty) Ltd and Others; and 
Steinhoff International Holdings NV and Another v AJVH Holdings (Pty) Ltd and 
Others (205/2020 and 217/2020) [2020] ZASCA 134 (21 October 2020) 

Phatshoane Henney Attorneys and Another v Trollip, In Re Trollip v Phatshoane 
Henney Attorneys and Another (3683/2018) [2020] ZAFSHC 227 (1 December 2020) 

Phillipa Susan van Zyl NO v Getz (548/19) [2020] ZASCA 84 (6 July 2020) 

 
Phillipa Susan van Zyl NO v The Road Accident Fund (263/19) [2020] ZASCA 51 (6 
May 2020)  

Premier for the Province of Gauteng and Others v Democratic Alliance and Others 
(394/2020) [2020] ZASCA 136 (27 October 2020) 

PRESIDENT APPOINTS JUDGE DESAI AS LEGAL OMBUDSMAN 

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA v DEMOCRATIC ALLIANCE 
AND OTHERS 2020 (1) SA 428 (CC) 

President of the RSA and Another v Women’s Legal Centre Trust and 
Others; Minister of Justice and Constitutional Development v Faro and Others; and 
Minister of Justice and Constitutional Development v Esau and Others (Case no 
612/19) [2020] ZASCA 177 (18 December 2020) 

PRETORIA SOCIETY OF ADVOCATES AND OTHERS v NTHAI 2020 (1) SA 267 
(LP) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20134
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%2084
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20177
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Public Protector v Commissioner for the South African Revenue Service and Others 
(CCT63/20) [2020] ZACC 28 (15 December 2020) 

Public Protector v Speaker of the National Assembly and others [2020] 4 All SA 776 
(WCC) 
 
Public Protector v Speaker of the National Assembly and others [2020] JOL 48694 
(WCC) 
 
Public Servants Association of South Africa and others v Government Employees 
Pension Fund and others [2020] 4 All SA 710 (SCA) 

RAKGASE AND ANOTHER v MINISTER OF RURAL DEVELOPMENT AND LAND 
REFORM AND ANOTHER 2020 (1) SA 605 (GP) 

Rand West City Local Municipality v Quill Associates (Pty) Ltd and another [2020] 2 
All SA 921 (GP) 

Rand West City Local Municipality v Quill Associates (Pty) Ltd and Another 
(72470/2018) [2020] ZAGPPHC 99 (16 April 2020) 

Randgold and Exploration Company Limited and another v Gold Fields Operations 
Limited and others [2019] JOL 46375 (GJ) 

Randgold and Exploration Company Ltd and another v Goldfields Operations Ltd 
and others, In re: Randgold and Exploration Company Ltd and another v Goldfields 
Operations Ltd and others [2020] 1 All SA 491 (GJ) 

RAUMIX AGGREGATES (PTY) LTD v RICHTER SAND CC AND ANOTHER, AND 
SIMILAR MATTERS 2020 (1) SA 623 (GJ) 

RK and others v Minister of Basic Education and others (Equal Education as amicus 
curiae) [2020] 1 All SA 651 (SCA) 

Rodel Financial Services (Pty) Ltd v Legal Practitioners Fidelity Fund (42693/2019) 
[2020] ZAGPJHC 238 (7 October 2020) 

 
Rokwill Civils (Pty) Ltd and others v Le Sueur N.O. and others CASE NO. 
D3176/2020 KZN DURBAN 

 Rossiter N.O v Nedbank Limited [2020] JOL 46732 (KZP) 

Routier v Routier [2019] JOL 46406 (GJ) 

Rules- AMENDMENT OR RULE 41A 3 

 
S v LOTTERING 2020 (2) SACR 629 (WCC) 

 

S v MADLALA 2020 (2) SACR 120 (GP) 

 

S v NC 2020 (1) SACR 346 (WCC)  

                                                           
3 Although not the purpose of these updates, I do try to also include some rule changes etc. 
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S v OSMOND 2020 (1) SACR 357 (ML) 

 

S v RAMABELE AND OTHERS 2020 (2) SACR 604 (CC) 

 

SA EXPRESS LTD v BAGPORT (PTY) LTD 2020 (5) SA 404 (SCA) 
 
Sakhisizwe Local Municipality v Tshefu and others [2020] 2 All SA 299 (ECG)  

Savanha Construction and Maintenance CC v Phillips and Another (3803/2019) 
[2020] ZALMPPHC 21 (13 May 2020) 

Selota Attorneys and another v Ramolotja and others [2020] 4 All SA 569 (GJ) 

 
Selota v South African Legal Practice Council [2020] JOL 47060 (GP) 

SHOPRITE INVESTMENTS LIMITED v THE NATIONAL CREDIT REGULATOR 
Case Number: A509/2107 North Gauteng  DATE: 18/12/2019 

SM v ABB [2020] JOL 48558 (GJ) 

Smit and Others v Origize 166 Strand Real Estate (Pty) Ltd and Others (Case no 
710/19) [2020] ZASCA 132 (19 October 2020) 

Smit v Minister of Justice and Correctional Services and Others (CCT 235/19; 
243/19) [2020] ZACC 29 (18 December 2020) 

South African Broadcasting Corporation (SOC) Limited v Commission for 
Conciliation Mediation and Arbitration and others [2019] JOL 46188 (LC) 

South African Football Association v Fli-Afrika Travel (Pty) Limited (1317/2018) 
[2020] ZASCA 4 (4 March 2020) 

SOUTH AFRICAN HISTORY ARCHIVE TRUST v SOUTH AFRICAN RESERVE 
BANK AND ANOTHER 2020 (6) SA 127 (SCA) 

South African Legal Practice Council v Alves and Others (1255/2019) [2020] ZASCA 
170 (14 December 2020) 

South African Legal Practice Council v Bobotyana (2259/2019) [2020] ZAECGHC 
114 (13 October 2020) 

South African Legal Practice Council v Bobotyana [2020] 4 All SA 827 (ECG) 
 
SOUTH DURBAN COMMUNITY ENVIRONMENTAL ALLIANCE v MEC FOR 
ECONOMIC DEVELOPMENT, TOURISM AND ENVIRONMENTAL AFFAIRS, 
KWAZULU-NATAL PROVINCIAL GOVERNMENT AND ANOTHER 2020 (4) SA 453 
(SCA) 

Standard Bank of SA Ltd v Kekana; Standard Bank of SA Ltd v Mbedu; [2020] 
ZAWCHC 44 (25 May 2020) 

STANDARD BANK OF SA LTD v NATIONAL DIRECTOR OF PUBLIC 
PROSECUTIONS AND OTHERS 2020 (2) SACR 169 (WCC) 
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Standard Bank of South Africa Limited v Matse; In Re: Standard Bank of South 
Africa Limited v Matse (19/41390) [2020] ZAGPJHC 221 (11 September 2020) 

STAR INTERNET CAFÉ APPELLANT v VUKANI GAMING NORTHERN CAPE (PTY) 
LTD RESPONDENT Case No: 254/2018 Kimberley High Court 
 
STAUFEN (PTY) LTD v MINISTER OF PUBLIC WORKS AND OTHERS 2020 (4) 
SA 78 (SCA) 

Stearns v Robispec (Pty) Ltd (27949/2017) [2020] ZAGPJHC 42 (9 March 2020) 

STENERSEN & TULLEKEN ADMINISTRATION CC v LINTON PARK BODY 
CORPORATE AND ANOTHER 2020 (1) SA 651 (GJ) 

STEVE'S WROUGHT IRON WORKS AND OTHERS v NELSON MANDELA METRO 
2020 (3) SA 535 (ECP) 

Steyn N.O and others v Nedbank Limited and another [2020] JOL 48874 (GJ) 

Stols v Garlicke & Bousfield (PKF (Durban) Incorporated) and others as Third 
Parties) [2020] JOL 48431 (KZP)  

Systems Applications Consultants (Pty) Ltd t/a Securinfo v Systems Applications 
Products AG and Others (1371/2018) [2020] ZASCA 81 (2 July 2020) 

Tau v Mashaba and Others (335/2019) [2020] ZASCA 26 (26 March 2020) 

TAU v MASHABA AND OTHERS 2020 (5) SA 135 (SCA) 

The Road Accident Fund and others v Mabunda Inc and 42 others Gauteng , 
Pretoria Case 15876/2020 18 August 2020  

THE UNLAWFUL OCCUPIERS OF ERF … and GREYMONT TOWNSHIP, 
GREYTOWN GAUTENG v KGOMASANG , BOKABA, THE CITY OF 
JOHANNESBURG CASE NO: 2019/32683 GAUTENG LOCAL DIVISION 
JOHANNESBURG 

THE FONARUN NAREE TRUSTEES, COPENSHIP BULKERS A/S (IN 
LIQUIDATION) AND OTHERS v AFRI GRAIN MARKETING (PTY) LTD AND 
OTHERS 2020 (4) SA 188 (GJ) 

Thipe and Another v City of Tshwane Metropolitan Municipality and Others 
(254/2019) [2020] ZASCA 131 (16 October 2020) 

Thobejane and Others v Premier of the Limpopo Province and Another (1108/2019) 
[2020] ZASCA 176 (18 December 2020) 

Tjiroze v Appeal Board of the Financial Services Board [2020] ZACC 18 

Trustees of the Rae Family Trust (T2031-2000) v Ledger and Others (11895/19) 
[2020] ZAWCHC 150 (6 November 2020) 

T-Systems (Pty) Ltd v BDM Technology Services (Pty) Ltd and Others; In re BDM 
Technology Services (Pty) Ltd and Others v T-Systems (Pty) Ltd (2019/39986) 
[2020] ZAGPJHC 243 (7 October 2020) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%2081
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2018
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TUMILENG TRADING CC v NATIONAL SECURITY AND FIRE (PTY) LTD 2020 (6) 
SA 624 (WCC) 
 
Turkcell Iletisim Hizetleri AS and Another v MTN Group Limited and Others 
(2013/44462) [2020] ZAGPJHC 244 (6 October 2020) 

Tusk Construction Support Services (Pty) Ltd and Another v Independent 
Development Trust (Case no 364/2019) [2020] ZASCA 22 (25 March 2020) 

UITZIG SECONDARY SCHOOL GOVERNING BODY AND ANOTHER v MEC FOR 
EDUCATION, WESTERN CAPE 2020 (4) SA 618 (WCC) 

Umgungundlovu District Municipality v Amaraka Investments 37 (Pty) Ltd (921/19) 
[2020] ZASCA 52 (15 May 2020) 

Union-Swiss (Proprietary) Limited v Govender and others [2020] JOL 48062 (KZD)  
UNIVERSITY OF STELLENBOSCH LAW CLINIC AND OTHERS v NATIONAL 
CREDIT REGULATOR AND OTHERS 2020 (3) SA 307 (WCC) 

University of Stellenbosch Law Clinic and others v National Credit Regulator and 
others [2020] 1 All SA 842 (WCC) 

Valor IT v Premier, North West Province and Others (322/19) [2020] ZASCA 62 (9 
June 2020) 

Van der Linde NO and Others v Chicken Manor CC and Another (5798/2019) [2020] 
ZAFSHC 51 (12 March 2020) 

Van Heerden v Bronkhorst (846/19) [2020] ZASCA 147 (13 November 2020) 

Van Heerden v Bronkhorst [2020] JOL 48938 (SCA) 

Van Wyk t/a Skydive Mossel Bay v UPS SCS South Africa (Pty) Ltd [2020] 1 All SA 
857 (WCC) 

Van Zyl NO v Road Accident Fund (263/19) [2020] ZASCA 51 (6 May 2020) 

Vermeulen Verf CC and another v DIY Superstores (Pty) Ltd and others [2020] JOL 
46521 (FB) 

Vex Repairs (Pty) Ltd  and others v Macfrlane and others Case 10249/2020 
Gauteng, JHB. 

Vlok and others v Georgiou and others[2020] 1 All SA 884 (GP) 

Weir-Smith N.O and Others v Master of the High Court of South Africa, Gauteng 
Division, Pretoria and Others (20088/2020) [2020] ZAGPPHC 541 (25 September 
2020) 

Wesley Pretorius and Associates Incorporated and Others v Amathole District 
Municipality and Others (1283/2019) [2020] ZAECGHC 41 (12 May 2020) 

Whitehead and Another v Trustees of the Insolvent Estate of Dennis Charles Riekert 
and Others (567/2019) [2020] ZASCA 124 (7 October 2020) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20124
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Wilke NO & Others v Griekwaland Wes Korporatief Ltd (1327/2019) [2020] ZASCA 
182 (23 December 2020) 

 
Willow and Aloe Grove Body Corporate v Big Bell Investments (Pty) ltd t/a Citynet 
Case 41535/2019, judgment 26 October 2020,  Johannesburg 

WISHART AND OTHERS v BLIEDEN NO AND OTHERS 2020 (3) SA 99 (SCA) 

WK Construction (Pty) Limited v Rowland and Others (8186/2016) [2020] ZAKZDHC 
8 (4 March 2020) 

World Net Logistics (Pty) Ltd v Donsantel 133 CC and another [2020] 1 All SA 593 
(KZP) 

WORLD NET LOGISTICS (PTY) LTD v DONSANTEL 133 CC AND ANOTHER 2020 
(3) SA 542 (KZP) 

Zamani Marketing and Management Consultants Proprietary Limited and Another v 
HCI Invest 15 Holdco Proprietary Limited and Others (32026/2019) [2020] ZAGPJHC 
5 (11 February 2020) 

Zondo and others v Moroka and another in re Moroka v Kubheka and onother, Case 
1170/2020 High Court, Mpumalnga Division, Middelburg.  

Zuma v Office of the Public Protector and Others (1447/2018) [2020] ZASCA 138 (30 
October 2020) 

 

SUBJECT INDEX   

 

Absolution from the instance – Absolution justified where no evidence existed on which 
a court acting carefully could or might find in claimant’s favour in respect of personal 
claim. Osman Tyres and Spares CC and another v ADT Security (Pty) Limited [2020] 
3 All SA 73 (SCA) 

Absolution from the instance-effect- at end of trial – application to reopen a case 
under same case number on same pleadings in order to thwart prescription-not 
permissible. Liberty Group Limited t/a Liberty Life v K & D Telemarketing and Others 
(1290/18) [2020] ZASCA 41 (20 April 2020) 

Absolution from the instance-when incorrectly granted-reasons-referred back to court 
a quo Lisoti Logistics v Vaal Maseru and Another (A633/2017) [2020] ZAGPPHC 28 
(5 March 2020)  

Abuse of court processes – Vexatious litigation – Section 2(1)(b) of the Vexatious 
Proceedings Act 3 of 1956 requires applicant seeking its protection to establish that 
the respondent has in the past instituted legal proceedings in a court against the 
applicant, or any other person or persons persistently and without reasonable cause, 
and that further litigation has been brought or is reasonably contemplated – Court 
unable to find that there was a persistent or repetitive institution of legal proceedings 
in this matter. Member of the Executive Council for the Department of Co-operative 
Governance and Traditional Affairs v Maphanga [2020] 1 All SA 52 (SCA)  

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20182
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20182
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Access to information — Access to information held by public body — Request for 
record relating to third party — Whether reasonable steps taken to inform third party 
of request — Whether grounds for refusal of access — Promotion of Access to 
Information Act 2 of 2000, ss 34(1), 36(1)(b), 37(1)(b), 42(1), 45(b), 46, 47(1) and 
49(2). SOUTH AFRICAN HISTORY ARCHIVE TRUST v SOUTH AFRICAN 
RESERVE BANK AND ANOTHER 2020 (6) SA 127 (SCA) 

Action by creditor based on acknowledgement of debt which related only to arrears – 
judgment in favour of debtor on basis that amount of indebtedness not established – 
subsequent claim by debtor and surety for cancellation of surety bond – given as 
security for debt – creditor claiming entitlement to security on basis of underlying 
original causes of debt – acknowledgment of debt reserving creditor’s rights in 
relation to original causes or  finance agreements – whether creditor precluded 
by res judicata or issue estoppel – not same relief on same ground –– appeal 
dismissed. Wilke NO & Others v Griekwaland Wes Korporatief 
Ltd (1327/2019) [2020] ZASCA 182 (23 December 2020) 

Advocate — Admission — Standing of General Bar Council and its constituent 
member societies of advocates, to participate in readmission applications — Legal 
Practice Act 28 of 2014, ss 4 and 5. PRETORIA SOCIETY OF ADVOCATES AND 
OTHERS v NTHAI 2020 (1) SA 267 (LP) 

Advocate – misconduct – application for readmission – nature of proceedings – onus 
to be discharged by applicant seeking readmission – standing of General Council of 
the Bar of South Africa and constituent Bars. Johannesburg Society of Advocates 
and Another v Nthai and Others (879/2019; 880/2019) [2020] ZASCA 171 (15 
December 2020) 

Advocate-readmission- remorse-‘I then told Marcenaro that if the claimants were to 
pay me R5 million into my foreign bank account, I would use my influence to get the 
Government to agree to settle the matter with each party paying its costs]   All of this 
was designed to bring home to Mr Marcenaro that continuing with the case will 
cause them serious reputational harm. The interactions between Mr Nthai and Mr 
Marcenaro were extraordinary in the light of the most fundamental ethical and legal 
obligations of counsel. The fact that the conversations occurred at all is astonishing; 
direct engagement between counsel and an opposing party is impermissible. He 
bypassed his own attorneys and the attorneys of the claimants to discuss settlement 
of the case directly with Mr Marcenaro. Even more shocking was the purpose of the 
engagement; he offered, in exchange for a bribe of R5m, which he wanted paid into 
his foreign bank account, to orchestrate the settlement of the litigation on terms 
patently disadvantageous to his own client. Johannesburg Society of Advocates and 
Another v Nthai and Others (879/2019; 880/2019) [2020] ZASCA 171 (15 December 
2020) 

Advocate-readmission--“It is not sufficient to produce before the court a few 
certificates from interested friends or to say that he has led an honest life. The 
evidence with regard to that must be overwhelming: the court must be satisfied that it 
will make no mistake if it reinstates the applicant.”’It follows that the high court could 
not, without more, on the strength of the character references have been satisfied 
that ‘it will make no mistake’ in readmitting Mr Nthai. Johannesburg Society of 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20182
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Advocates and Another v Nthai and Others (879/2019; 880/2019) [2020] ZASCA 171 
(15 December 2020) 

Advocate-readmission-seriousness of crime not appreciated by judge-- The high 
court concluded that the fact that Mr Nthai was unwell at the time is the only thing 
that could ‘explain the fact that he risked his lucrative practice, the opprobrium of his 
colleagues and friends and the society at large and his entire career in which he 
would have practised his advocacy until his retirement for a mere R5 million which 
amount, it must be pointed out, was not even paid to him.’. Johannesburg Society of 
Advocates and Another v Nthai and Others (879/2019; 880/2019) [2020] ZASCA 171 
(15 December 2020) 

Advocates fees- A party who seeks the services of a counsel must be able to shop 
around comparing rates and not be limited by rates that have been fixed. The issue 
of the Bar Council’s guidelines in relation to counsel’s fees should not be a 
determining factor as to what is reasonable. Seniority and other relevant factors are 
the ones which should be taken into consideration in determining whether the 
counsel’s fee is not unreasonable.  Savanha Construction and Maintenance CC v 
Phillips and Another (3803/2019) [2020] ZALMPPHC 21 (13 May 2020) 

Advocate-stuck from roll-still took briefs- What is more, after leave to appeal had 
been granted by this court and despite the fact that an appeal was pending against 
his readmission and the enforcement order, Mr Nthai started to accept briefs. In 
terms of section 18(4)(iv) of the Superior Courts Act, the enforcement order of the 
high court was ‘automatically suspended’ pending the outcome of the appeal of that 
order. He also continued using the appellation ‘SC’, thereby holding himself out as a 
senior counsel. Mr Nthai did so ostensibly because an application had been filed by 
him with the registrar of this court in terms of s 17(2)(f) of the Superior Courts Act 
for a reconsideration of this court’s decision to grant leave to appeal against the 
readmission order. I pause to record that it seems to me that s 17(2)(f) entitles the 
President of this court to refer a matter for reconsideration only where leave to 
appeal is refused and that it therefore could not have been invoked in a case such as 
this, to reverse the decision of the court where leave to appeal had been granted. Mr 
Nthai’s s 17(2) application was ultimately dismissed with costs by the President of 
this court on 20 June 2020. Johannesburg Society of Advocates and Another v Nthai 
and Others (879/2019; 880/2019) [2020] ZASCA 171 (15 December 2020) 

Affidavits-dates on which signed- not making affidavit void-having regard to the 
regulations, no direct mention is made regarding the import of having the date on 
which the deponent affixes their signature on the affidavit and the date on which the 
affidavit is commissioned by the commissioner of oaths be the same Gupta v Knoop 
N.O and others [2020] JOL 46653 (GP) 

Amicus curiae – Requirements for admission – Rule 16 of the Rules of the Court 
requires a party applying to be admitted as an amicus to briefly describe its interest 
in the proceedings and the position it intends to adopt; to set out the submissions it 
wishes to advance and their relevance to the proceedings; and its reasons for 
believing they would be useful to the court and different of those of the other parties. 
RK and others v Minister of Basic Education and others (Equal Education as amicus 
curiae) [2020] 1 All SA 651 (SCA)  
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Amicus curiae-not allowed where financial interest present KOMAPE AND OTHERS 
v MINISTER OF BASIC EDUCATION AND OTHERS 2020 (2) SA 347 (SCA) 

Anton Piller order - requirements - necessity for evidence of prima facie existence of 
vital documents and materials - electronic searches - purpose of order not to give the 
applicant access to documents or material or to search for evidence on which to base 
claim - not to be used to obtain early discovery Air & Allied Technologies CC and 
others v Advanced Air Control Technologies (Pty) Ltd and another [2020] JOL 47127 
(GJ) 

Appeal – application for special leave to appeal to the SCA – requirements for grant 
thereof – test not satisfied by establishing existence of only reasonable prospects of 
success but existence of special circumstances also required. Beadica 231 CC v 
Sale's Hire CC (1191/2018) [2020] ZASCA 76 (30 June 2020) 

Appeal — Consumer protection — Community Schemes Ombud — Appeal against 
adjudicator's order — Nature of appeal — Correct procedure — Community 
Schemes Ombud Service Act 9 of 2011, s 57. STENERSEN & TULLEKEN 
ADMINISTRATION CC v LINTON PARK BODY CORPORATE AND ANOTHER 
2020 (1) SA 651 (GJ) 

Appeal — Leave to appeal — Mootness — Whether, despite issues having become 
moot since applying for leave to appeal, in interests of justice to grant leave — 
Factors to be considered restated — Conflicting judgments by different courts, where 
appeal court's outcome having binding implications for future matters — In casu, 
decision sought to be appealed against not having binding effect — Application for 
leave to appeal dismissed. NORMANDIEN FARMS (PTY) LTD v SOUTH AFRICAN 
AGENCY FOR PROMOTION OF PETROLEUM EXPLORATION AND 
EXPLOITATION SOC LTD AND ANOTHER 2020 (4) SA 409 (CC) 
 
Appeal – Leave to appeal – Test for leave to appeal – Prospects of success – Where 
evidence establishing that findings of court below on critical issues of wrongfulness 
and negligence were unassailable, there were no prospects of success on appeal 
and leave to appeal refused. City of Cape Town v Carelse and others [2020] 4 All SA 
613 (SCA) 

Appeal — mootness — interests of justice — punitive costs awarded Normandien 
Farms (Pty) Limited v South African Agency for Promotion of Petroleum Exportation 
and Exploitation (SOC) Limited and Others (CCT195/19) [2020] ZACC 5 (24 March 
2020) 

Appeal – special leave to appeal – refusal by two judges of the Supreme Court of 
Appeal (SCA) – s 17(2)(f) of the Superior Courts Act 10 of 2013 – referral of order 
refusing special leave to court for reconsideration and, if necessary, variation. 
Beadica 231 CC v Sale's Hire CC (1191/2018) [2020] ZASCA 76 (30 June 2020) 

Appeal against final Spoliation order- peaceful and undisturbed possession of the 
sliding door. Davids and others v Hassam [2020] JOL 48991 (WCC) and Davids and 
Others v Hassam (A193/20) [2020] ZAWCHC 159 (16 November 2020) 

Appeal -against the court a quo's order under s 18 of the Superior Courts Act that the 
interdict shall operate pending appeal applications. The court finds that the s 18 
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requirements of exceptional circumstances and prejudice had not been met. The 
appeal is upheld. Steyn N.O and others v Nedbank Limited and another [2020] JOL 
48874 (GJ) 

Appeal- Application for reconsideration of refusal of leave to appeal in terms of s 17 
(2) (f) of Superior Courts Act 10 of 2013 – applicant conducting business as retailer 
of petroleum products - respondent obtained order evicting applicant from premises 
owned by it on expiry of franchise agreement – High Court found no new franchise 
agreement concluded and refused stay of proceedings pending arbitration – Leave 
to appeal refused by high court and this court on petition -  On reconsideration no 
need to vary this court’s order refusing leave to appeal – Order confirmed. Former 
Way Trade & Invest (Pty) Ltd v Bright Idea Projects 66 (Pty) Ltd (1341/2018) [2020] 
ZASCA 118 (1 October 2020) 

Appeal-- contract providing cover for loss resulting in interruption of business for 
notifiable disease occurring within 50 km of business premises – whether Covid-19 
pandemic contemplated – whether government response imposing national 
lockdown part of the insured peril – whether national lockdown causally linked to 
local occurrence of disease. Guardrisk Insurance Company Limited v Café 
Chameleon CC (Case no 632/20) [2020] ZASCA 173 (17 December 2020) 
Appeal — Application for hearing of further evidence — Application made to trial 
court — Requirements for — Interests of finality in litigation weighty consideration — 
Criminal Procedure Act 51 of 1977, s 309B(5)(b). S v LOTTERING 2020 (2) SACR 
629 (WCC) 

Appeal — Late noting of — Condonation — When granted — Attorney breaching 
court rules in flagrant and continual fashion — Failing to seek qualified assistance — 
Negligence inexcusable — No condonation — Matter struck from roll. SA EXPRESS 
LTD v BAGPORT (PTY) LTD 2020 (5) SA 404 (SCA) 
 
Appeal — Leave to appeal — Against High Court order made pursuant to statutory 
appeal against National Consumer Tribunal ruling — Leave to appeal must be 
sought from High Court sitting as court of first instance, not by way of special leave 
from Supreme Court of Appeal — Superior Courts Act 10 of 2013, s 
16(1)(a); National Credit Act 4 of 2005, s 148(2)(b). NATIONAL CREDIT 
REGULATOR v LEWIS STORES (PTY) LTD AND ANOTHER 2020 (2) SA 390 
(SCA) 

Appeal — Leave to appeal — Application — Effect — Suspension of decision — 
Also applying to decision dismissing claims or applications — Superior Courts Act 10 
of 2013, s 18(1). UITZIG SECONDARY SCHOOL GOVERNING BODY AND 
ANOTHER v MEC FOR EDUCATION, WESTERN CAPE 2020 (4) SA 618 (WCC) 

Appeal — To Constitutional Court — Discretion of court to decide moot issue arising 
from interlocutory order — Interests of justice — Main application withdrawn and its 
merits essential for proper determination of issues — Court declining to entertain 
appeal. PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA v DEMOCRATIC 
ALLIANCE AND OTHERS 2020 (1) SA 428 (CC) 

Appeal- Appeal against order upholding exception and dismissing application – the 
upholding of an exception disposes of the pleading not the action or defence - 

http://www.saflii.org/za/legis/num_act/sca2013224/
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appeal succeeds. Thipe and Another v City of Tshwane Metropolitan Municipality 
and Others (254/2019) [2020] ZASCA 131 (16 October 2020) 

Appealability – interim interdict – an order in the form of an interim interdict which 
operates pending the outcome of an action mentioned in the order ordinarily not 
appealable, unless the interests of justice dictate that it be appealable – interim 
interdict should not have been granted in the first place and should be corrected 
forthwith before proceedings run their full course. OLD MUTUAL LIMITED, OLD 
MUTUAL LIFE ASSURANCE COMPANY (SA) LIMITED , TREVOR MANUEL, NON-
EXECUTIVE DIRECTORS OF OLD MUTUAL LIMITED v PETER MTHANDAZO 
MOYO and NMT CAPITAL (PTY) LIMITED  Case No:  A5041/19  

Appeal-against summary judgment a quo held that the versions which they gave 
were ‘conveniently’ bald and scant, and thus did not provide sufficient particularity, 
court disagreedI respectfully differ. ECLIPSE SYSTEMS and others v  HE & SHE 
INVESTMENTS (PTY) LTD,Western Cape, Cape Town, 31 July 2020Case no: A 
294/19  

Appeal-application for leave to appeal- suspend the judgment- can never be in the 
interests of justice. THE UNLAWFUL OCCUPIERS OF ERF … and GREYMONT 
TOWNSHIP, GREYTOWN GAUTENG v KGOMASANG , BOKABA, THE CITY OF 
JOHANNESBURG  CASE NO: 2019/32683 GAUTENG LOCAL DIVISION 
JOHANNESBURG 

Appeal-application for leave to appeal to Supreme Court of Appeal – against high 
court’s refusal to grant leave to appeal costs order – awarded against public 
functionary on punitive scale – high court exercises true discretion in granting costs 
order – interference by appellate court only in case of material misdirection – not 
shown – application dismissed. Zuma v Office of the Public Protector and Others 
(1447/2018) [2020] ZASCA 138 (30 October 2020)  

Appeal-application for leave-suspension of -Section 18(1) of the Superior Courts Act 
10 of 2013-liquidator to apply for continuation- Section 18(3) existence of exceptional 
circumstances and irreparable harm –liquidation to continue Fortein NO v Sumeil 
(Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 (12 March 2020)  

Appeal-application to lead further evidence on appeal is dismissed with costs on the 
scale as between attorney and client, including the costs of two counsel. CMC v 
CIPC and Others (1325/2019) [2020] ZASCA 151 (20 November 2020); Cooperativa 
Muratori Cementisti - CMC Di Ravenna and Others v Companies and Intellectual 
Property Commission (1325/2019) [2020] ZASCA 151 (20 November 2020) 

Appeal—cross-appeal-- in the absence of a cross-appeal respondent not entitled to 
variation of the order of the court below. Gent and Another v Du 
Plessis (1029/2019) [2020] ZASCA 184 (24 December 2020) 

Appeal-leave to appeal- application in terms of s 18(3) of the Superior Courts Act 10 
of 2013 as amended (the Act). H & A Manufacturing (Pty) Ltd and Another v Bower 
and Others (D7681/2019) [2020] ZAKZDHC 3 (7 February 2020 

Appeal-leave to appeal- The Road Accident Fund panel attorneys were unsuccessful 
in their bid to prevent the RAF from demanding the return of their files. Their 
application for leave to appeal was dismissed. Mabunda Inc and 41 others v RAF , 
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HIGH COURT OF SOUTH AFRICA (GAUTENG DIVISION, PRETORIA) CASE NO: 
15876/2020 
 
Appeal-Leave to appeal-against adverse cost order and de bonis costs order- leave 
granted The applicants are granted leave to appeal to a full court of this Division only 
in respect of the question whether the court failed to afford the applicants an 
opportunity to state their cases before the Court arrived at the findings and order the 
order the Court made on 31 March 2020; Zondo and others v Moroka and another in 
re Moroka v Kubheka and onother, Case 1170/2020 High Court, Mpumalnga Division, 
Middelburg. 

Appeal-leave to appeal-attorney struck from roll-refused Bobotyana v South African 
Legal Practice Council [2020] JOL 49138 (ECG) 

Appeal-leave to appeal-granted due to complexity of the case -- on the question of 
the meaning of ‘procurement’ in s 217 of the Constitution -- this is indeed an 
important question on which there have been differing judgments at provincial level 
Central Energy Fund SOC Ltd and Another v Venus Rays Trade (Pty) Ltd and 
Others (4305/18) [2020] ZAWCHC 184 (22 December 2020) 

Appeal-Reconsideration of an order refusing special leave to appeal by two judges of 
the Supreme Court of Appeal (SCA) in terms of s 17(2)(f) of the Superior Courts Act 
10 of 2013. MTEC Rustenburg and Others v Capricorn District Municipality 
(743/2018) [2020] ZASCA 36 (6 April 2020) 

Appeals — Power of Tax Court to alter additional assessment — Scope of — Tax 
Administration Act 28 of 2011, s 129(2)(b). AFRICA CASH AND CARRY (PTY) LTD 
v COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE 2020 (2) SA 19 (SCA) 

Appeal-s 18(4) of the Superior Courts Act 10 of 2013 (the Act) – against 
implementation of order reviewing and setting aside the dissolution of a municipal 
council pending application for leave to appeal – requirements for an order under s 
18 of the Act restated – s 159 read with s 139(1)(c) of the Constitution requires 
election to be held within 90 days of dissolution of municipal council – exceptionality 
and irreparable harm requirements established –administrator would be in office for 
a period in excess of the constitutionally prescribed 90-day period. Premier for the 
Province of Gauteng and Others v Democratic Alliance and Others (394/2020) 
[2020] ZASCA 136 (27 October 2020) 

Appeal-Suspension of operation of order pending an appeal – section 18(1) of 
Superior Courts Act 10 of 2013 – leave to execute on order in terms of s 18(3) of Act 
– requirements – urgent appeal in terms of s 18(4) of Act – suspension of order 
granting leave to execute in terms of s 18(4)(iv) of Act – whether court empowered to 
order that suspension would not operate – such an order a nullity. Knoop N.O and 
another v Gupta (Tayob as Intervening Party) [2020] JOL 49005 (SCA) 

Appeal-Suspension of operation of order pending an appeal – section 18(1) 
of Superior Courts Act 10 of 2013 – leave to execute on order in terms of s 18(3) of 
Act – requirements – urgent appeal in terms of s 18(4) of Act – suspension of order 
granting leave to execute in terms of s 18(4)(iv) of Act – whether court empowered to 
order that suspension would not operate – such an order a nullity. Knoop and 
Another NNO v Gupta (No 1) (115/2020) [2020] ZASCA 149 (19 November 2020) 
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Application to strike out – Requirements – Matter sought to be struck out must be 
scandalous, vexatious or irrelevant, and the court must be satisfied that the party 
seeking such relief would be prejudiced. Vlok and others v Georgiou and 
others[2020] 1 All SA 884 (GP) 

Applications – Alleged dispute of fact – Application to refer for oral evidence – 
Requirements – An application to refer a matter to oral evidence must be clear in its 
intent and focused on a real dispute of fact, and a matter should not be referred to oral 
evidence if no facts are to be elicited. Moropa and others v Chemical Industries 
National Provident Fund and others [2020] 4 All SA 197 (GJ) 

Applications — Dispute of fact — Referral for oral evidence — If court finds 
allegations made by party erroneous or false, it may order viva voce evidence even 
in absence of dispute of fact — Uniform Rules of Court, rule 6(5)(g). MANUEL v 
SAHARA COMPUTERS (PTY) LTD AND ANOTHER 2020 (2) SA 269 (GP) 

Applications – Disputes of fact – Applications are not designed to resolve factual 
disputes between the parties and are decided on common cause facts – Court has to 
accept those facts averred by applicant that were not disputed by respondent, and 
respondents’ version insofar as plausible, tenable and credible. Sakhisizwe Local 
Municipality v Tshefu and others [2020] 2 All SA 299 (ECG)  
 
Applications – Motion proceedings – Application for termination of joint ownership of 
property – Whether parties must use action procedure – While parties seeking 
termination of joint ownership often make use of action procedure, there is no reason 
why the application procedure may not be utilised if material factual disputes are not 
foreseen. Britz v Sequeira [2020] 2 All SA 415 (FB) 

Applications – parties to define issues-court to adjudicate dispute – court not 
empowered to grant relief not sought – interdict pending defamation action 
infrequently granted – defence of justification – sustainable foundation in papers – 
interdict not justified. Tau v Mashaba and Others (335/2019) [2020] ZASCA 26 (26 
March 2020) 

Applications-  Referral for oral evidence – Disputes of fact – Uniform rule 6(5)(g) – 
Where an application cannot properly be decided on affidavit, the court may dismiss 
the application or make such order as it deems fit with a view to ensuring a just and 
expeditious decision. Oosthuizen and others v Ethekwini Municipality and another 
[2020] 1 All SA 472 (KZD) 

Applications – Urgency – In terms of Rule 6(12) of the Uniform Rules of Court, an 
applicant in an urgent application must establish urgency and the urgency must be to 
such a degree that the court is prepared to allow for a relaxation in respect of the 
normal requirements that are listed in sub-rule 6(12). National Director of Public 
Prosecutions v Gumede [2020] 3 All SA 554 (MM) 

 
Applications – Urgency – Requirements – Rule 6(12) of the Uniform Rules of Court 
provides for abridgment of times for service and filing of process and documents 
prescribed by the Uniform Rules of Court, and the departure from established sitting 
times of the court – Test for urgency is whether the applicant brought the application 
with the requisite degree of urgency; and whether, not hearing the application on the 
basis of urgency will deny the applicant substantial redress in due course – Delay in 
bringing application justified where caused by other party’s conduct. Marcé Projects 
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(Pty) Ltd and another v City of Johannesburg Metropolitan Municipality and another 
[2020] 2 ALL SA 157 (GJ)   
 
Applications  — Dispute of fact — Referral for oral evidence — Cross-examination of 
witnesses — Permissible scope — Use of documents. ANTONSSON AND OTHERS 
v JACKSON AND OTHERS 2020 (3) SA 113 (WCC) 

Applications– Ex parte application – In an ex parte application, a litigant must say 
why notice to the other party is unnecessary or not required or must be dispensed 
with. National Director of Public Prosecutions v Gumede [2020] 3 All SA 554 (MM) 
Applications -Points raised in argument but not in papers- could be devastating- If 
this had been raised on the papers (and no reason was advanced as to why it was 
not), I am reasonably satisfied that the matter would not have proceeded any further. 
It is, as Cameron J in Trinity Asset Management stated, a ‘killer point’. MINISTER 
OF POLICE and others v SILVERMOON INVESTMENTS 145 CC and others Case 
5126/2017D 
 
Applications- Rule 41A (2)(a) In every new action or application proceeding, the 
plaintiff or applicant shall, together with the summons or combined summons or 
notice of motion, serve on each defendant or respondent a notice indicating whether 
such plaintiff or applicant agrees to or opposes referral of the dispute to mediation. 
Amendment came into force March 2020. Question: are practitioners ready/geared 
for this? Mediation in liquidation applications? Is it possible? One wonders, maybe to 
solve issues about payments etc.  

Applications-Replying affidavit – Application to strike out- LF and another v TV [2019] 
JOL 46329 (GJ) 

Applications-Unopposed application – Liability for costs – Whether it is inappropriate 
to make a costs award where application is unopposed – Where applicant was found 
to have been entitled to bring the application, and to do so on an urgent basis, it was 
as a successful party, entitled to its costs despite application not being opposed. 
Glencore South Africa Oil Investments Proprietary Limited v Ramano and others 
[2020] 1 All SA 403 (GJ) 

Applications-Urgency – Requirements Marcé Projects (Pty) Ltd and another v City of 
Johannesburg Metropolitan Municipality and another [2020] JOL 46593 (GJ) 

Applications-urgency-self-created urgency-application dismissed Rokwill Civils (Pty) 
Ltd and others v Le Sueur N.O. and others CASE NO. D3176/2020 KZN DURBAN 
 

Applications-urgent applications-part A and part B-Review application-urgent relief 
("Part A") by the applicant ("Eskom") pending an application in terms of the 
Promotion of Administrative Justice Ac ("PAJA") for judicial review and setting aside 
of a decision taken by the first respondent (National Energy Regulator of South 
Africa ("NERSA")) in relation to an application by Eskom for electricity tariff increases 
for the 2019/2020, 2020/2021 and 2021/2022 financial years ("Part B"). Eskom 
Holdings SOC Limited v National Energy Regulator of South Africa and Others 
(74870/2019) [2020] ZAGPPHC 2 (10 February 2020) 

Applications--Motion court-urgency-established-no re-write in December 2020 for 
two matric subjects Lienke Spies and others v Minister of Basic Education and 
others (Gauteng Division, Pretoria) Case no 64171 (11 December 2020) 
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Attorney – misconduct – failure of co-director to ensure accounting records and trust 
account properly maintained – appropriate order – suspension or removal from roll – 
matter referred back to the court a quo for oral evidence on when the appellant first 
became aware of the misappropriation of trust funds by her husband and co-director. 
Hewetson v Law Society of the Free State (948/2018) [2020] ZASCA 49 (5 May 
2020) 

Attorney- demanding payment of some R39 million, which they claimed was 
outstanding, and warning that if the money was not paid by the following day, 
execution would be levied. Barnabas Xulu, the attorney representing Western Cape 
judge president John Hlophe, has failed in a bid to appeal against a court ruling that 
his law firm repay R20m to the department of agriculture, forestry & fisheries. B Xulu 
& Partners Incorporated and Another v Department of Agriculture, Forestry and 
Fisheries and Another (Ndudane and Another Intervening) (6189/2019) [2020] 
ZAWCHC 99 (1 September 2020) 

Attorney- joinder with a view to making him jointly and severally liable with his 
company- piercing the corporate veil at common law-. legal services provided by his 
firm were rendered by BXI, not by Mr Xulu personally- s 19(3) of the Companies Act. 
In terms of that section, the directors of a ‘personal liability company’ (BXI is such a 
company) are personally liable for liabilities and debts ‘contracted’ during their period 
of office, thisconfined to consensual debts-may have a delictual claim against Mr 
Xulu Department of Agriculture, Forestry and Fisheries and Another v B Xulu and 
Partners Incorporated and Others (6189/2019) [2020] ZAWCHC 3 (30 January 2020) 

Attorney — Admission and enrolment — Admission — Requirements — LLB degree 
obtained at 'university' — Whether private higher education institution accredited to 
offer and confer four-year LLB was university — Legal Practice Act 28 of 2014, s 
26(1)(a). INDEPENDENT INSTITUTE OF EDUCATION (PTY) LTD v KWAZULU-
NATAL LAW SOCIETY AND OTHERS 2020 (2) SA 325 (CC) 
 
Attorney — Fees — Contingency fees — Contingency fee agreement — To be 
concluded at sufficiently early stage of proceedings to reasonably enable compliance 
with Act — Invalid where, as in present case, entered into after summons issued and 
few months before trial. MKUYANA v ROAD ACCIDENT FUND 2020 (6) SA 405 
(ECG) 

Attorney — Fees — Contingency fees — Statutory limitation — Normal fee — 
Factors in determining reasonableness of — Validity of normal fees when stated as 
calculated at hourly rate — Contingency Fees Act 66 of 1997, s 1 sv 'normal fees' 
and s 2(1)(b). MKUYANA v ROAD ACCIDENT FUND 2020 (6) SA 405 (ECG) 

Attorney — Misconduct — Appropriate order — Misappropriation of trust moneys — 
Husband and wife partners in firm, with husband misappropriating moneys and wife 
delaying in reporting his doing so — Appropriate sanction for wife. HEWETSON v 
LAW SOCIETY OF THE FREE STATE 2020 (5) SA 86 (SCA) 

Attorney — Rights and duties — Duties — Conflict of interest — Former clients — 
Common-law rule that legal practitioner with confidential information about former 
client, precluded from acting against such former client — Whether to develop rule to 
include 'quasi-clients' or 'informal clients' — Circumstances of present case not 
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warranting development of such rule. WISHART AND OTHERS v BLIEDEN NO AND 
OTHERS 2020 (3) SA 99 (SCA) 

 

Attorney-admission application-notice to oppose by individual Ex Parte Montshiwa in 
re Nkomo  (Intervening party) v Motshiwa.  North West, Mahikeng, case 56/2019 
3September 2020)  

Attorney-application for re-admission-succeeds Chabane v Legal Practice Council 
(515/2018) [2020] ZAFSHC 72 (26 March 2020) 

Attorney-detained for wanting to withdraw from matter-set aside In re: Detention of 
Ms December (Port Alfred Mag Court, 29 October 2020) [2020] JOL 49060 (ECG) 

Attorney-ordered to repay R20 million in fees-agreement concerning fees invalid 
Department of Agriculture, Forestry and Fisheries and Another v B Xulu and 
Partners Incorporated and Others (6189/2019) [2020] ZAWCHC 3 (30 January 2020) 
Case Number: A509/2107 North Gauteng  DATE: 18/12/2019 

Attorney-Power of attorney- attorney firm has power of attorney signed an attorney  of 
another firm- there is nothing untoward appellant’s attorney, having signed the power of 
attorney on behalf of the appellant STAR INTERNET CAFÉ APPELLANT v VUKANI 
GAMING NORTHERN CAPE (PTY) LTD RESPONDENT Case No: 254/2018 Kimberley 
High Court 

Attorneys- mandate to preform work for municipality-municipality instructing other 
attorneys as well – municipality at fault- other attorney firms had not been appointed 
in terms of any lawful procurement process. Wesley Pretorius and Associates 
Incorporated and Others v Amathole District Municipality and Others (1283/2019) 
[2020] ZAECGHC 41 (12 May 2020) 

Attorneys– Road Accident Fund – Contracts with service providers – Cancellation of 
contract – Lawfulness of shortening of notice period for termination of contract – 
Unilateral prescription by Fund of terms of agreement, constituting unfair 
administrative action and an abuse of Fund’s power in performing a public duty. 
FourieFismer Incorporated and others v Road Accident Fund and others and related 
matters [2020] 3 All SA 460 (GP) 

 
Attorneys — Road Accident Fund — Decision to cancel tender with its panel of 
attorneys — Decision unlawful and irrational — Set aside on review — Court 
freezing status quo for six months to protect public's constitutional rights — RAF 
ordered to fulfil its obligations to current panel — Constitution, s 172(1)(b), s 217  
Attorneys-article clerks-contracts of clerkship-Legal Practice Council opposing - not 
possible to enter into such a cession agreement as none of the new directors could 
act as cessionary De Kock and others v Legal Practice Council Gauteng Provincial 
Office [2020] JOL 47771 (GP)  

Attorneys-Examinations undertaken  LPC says-null and void - she was not serving 
under a valid practical training contract at the time of writing the examinations and 
therefore did not meet the requirements of the Act to be subjected to the 
examinations- Court says LPC it should not have conducted the assessment on the 
applicant. The wording is not that such a candidate may not undertake the 
examinations. The respondent allowed the applicant to register for the examinations 
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and it subjected her to such an assessment, which she passed. No real purpose in 
her re-writing the examinations De Kock and others v Legal Practice Council 
Gauteng Provincial Office [2020] JOL 47771 (GP)  

Attorneys-incorporated company-personal liability Stols v Garlicke & Bousfield (PKF 
(Durban) Incorporated) and others as Third Parties) [2020] JOL 48431 (KZP)  

Attorney-striking off application-what motion application should contain-court order to 
be all inclusive as well  South African Legal Practice Council v Bobotyana 
(2259/2019) [2020] ZAECGHC 114 (13 October 2020) 

Attorneys-work for RAF-contracts terminated The Road Accident Fund and others v 
Mabunda Inc and 42 others Gauteng , Pretoria Case 15876/2020 18 August 2020  

Auctions-meaning of-settlement refers to “auction” -Only an auction by the sheriff or 
private auction- could be both Van der Linde NO and Others v Chicken Manor CC 
and Another (5798/2019) [2020] ZAFSHC 51 (12 March 2020) 

Bail — Pending application for leave to appeal to Constitutional Court from refusal of 
petition by Supreme Court of Appeal — Test for. S v MADLALA 2020 (2) SACR 120 
(GP) 

Cause of action-claim for malicious prosecution, a claimant must allege and 
prove: ‘(a) that the defendant set the law in motion (instigated or instituted the 
proceedings);(b) that the defendant acted without reasonable and probable cause;(c) 
that the defendant acted with ‘malice or animo iniuriandi ); and (d) that the 
prosecution has failed. The importance of the fourth requirement, which is the only 
one with which we are concerned in this appeal, lies in the fact that the claim can 
only arise if the proceedings were terminated in the plaintiff’s favour. That is so 
because a claim for malicious proceedings cannot anticipate the outcome of 
proceedings yet to be finalised.  To hold otherwise would permit recognition of 
a  claim when the proceedings may yet be decided against the plaintiff. Holden v 
Assmang Limited (Case no 1277/19) [2020] ZASCA 145 (5 November 2020) 

Citation of a trust as a party to legal proceedings does not render the summons a 
nullity simply because the trust lacks juristic personality – such summons capable of 
amendment to reflect the trustees as parties in their representative capacity. Tusk 
Construction Support Services (Pty) Ltd and Another v Independent Development 
Trust (Case no 364/2019) [2020] ZASCA 22 (25 March 2020)  

Citation of trustees – Whether single trustee could represent trust-cannot Rossiter 
N.O v Nedbank Limited [2020] JOL 46732 (KZP) 

Class action – Requirements – Applicants have to show that there exist classes 
identifiable by objective criteria; that they have a cause or causes of action raising 
triable issues; and that the right to relief relied on depends on the determination of 
issues of fact, or law, or both, common to all members of the proposed classes. Vlok 
and others v Georgiou and others[2020] 1 All SA 884 (GP) 

Class action- no recourse to the cause of action relied upon in this application. 
DORETHEA DE BRUYN v STEINHOFF INTERNATIONAL HOLDINGS N.V. and 
others High Court, Gauteng Local Division, Johannesburg, case 29290/2018   

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20145
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Condonation application- statutory condonation – applicant required to have first 
issued Sec 29 of the Limpopo Legislature Service Act, 1997 -notice before pursuing 
litigation and before expiry of twelve months period from the date of cause of action- 
a litigant seeking indulgence required to set out explicity facts to be weighed against 
each other to show where ‘interest of justice’ ultimately rest, lest condonation under 
S29 (3) would fail Ledingwane v Speaker: Limpopo Provincial Legislature and 
Another (5886/2016) [2020] ZALMPPHC 23 (11 May 2020) 

Condonation-Competition Act to condone non-compliance with section 67(1), the 
Court held that excluding the condonation of non-compliance of section 67(1) under 
these general condonation powers would incentivise secrecy and non-disclosure. 
Competition Commission of South Africa v Pickfords Removals SA (Pty) Limited 
(CCT123/19) [2020] ZACC 14 (24 June 2020) 

Constitutional and Administrative Law – Disaster Management Act 57 of 2002 – State 
of National Disaster – Constitutionality of Disaster Management Act – Whether 
absence of parliamentary oversight in States of National Disaster gives executive the 
power to impermissibly issue regulations which negatively impact on fundamental 
rights – Court confirming lawfulness of Act, finding that under States of National 
Disaster, fundamental rights remain intact in the sense that any limitation is still subject 
to being tested against section 36 of the Constitution Freedom Front Plus v President 
of the Republic of South Africa and others [2020] 3 All SA 762 (GP) 

 
Constitutional and Administrative Law – Judicial review – Delay in seeking review – 
Courts have discretion to refuse a review application in face of undue delay, or to 
overlook delay. Public Servants Association of South Africa and others v 
Government Employees Pension Fund and others [2020] 4 All SA 710 (SCA) 

Constitutional and Administrative Law – Municipal appointment – Application for 
review based on legality – Delay in bringing application – Legality reviews must be 
brought within a reasonable time – Court is required to determine whether there was 
unreasonable delay; if so, whether in all the circumstances the unreasonable delay 
ought to be condoned; and whether in appropriate circumstances relief should in any 
event be granted, in constitutional matters – No grounds found to condone delay in 
present matter.Sakhisizwe Local Municipality v Tshefu and others [2020] 2 All SA 299 
(ECG)  

Constitutional and Administrative Law – Pension fund – Decision of fund to replace 
provider of administrative services – Review application – Impugned decision not 
constituting administrative action, as fund was acting in terms of a contractual right 
and not exercising public power – Allegations of impropriety lacking substance and 
rejected by court. Moropa and others v Chemical Industries National Provident Fund 
and others [2020] 4 All SA 197 (GJ) 

 
Constitutional and Administrative Law – Public Protector – Power to subpoena – 
Subpoena against Commissioner of Revenue Services – Entitlement of South 
African Commissioner of Revenue Services to withhold taxpayer information – Tax 
Administration Act 28 of 2011, section 69(1) prohibits SARS officials from releasing 
taxpayer information – SARS officials are entitled under the provision of “just cause” 
set out in section 11(3) of the Public Protector Act 23 of 1994, read with section 
61(1) of the Tax Administration Act, to withhold taxpayer information, and Public 
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Protector not empowered to circumvent such provisions by issuing subpoena for 
information. Commissioner of the South Africa Revenue Service v Public Protector 
and others [2020] 2 All SA 427 (GP) 
 
Constitutional and Administrative Law – Public Protector – Powers of – Jurisdiction 
of Public Protector to investigate complaint against decision of medical aid scheme 
and to issue subpoenas in that regard – Section 6(5)(b) of the Public Protector 
Act 23 of 1994 empowering Public Protector to investigate any alleged abuse or 
unjustifiable exercise of power or unfair or improper conduct by person performing 
function connected with employment by a public institution or entity – Power to 
subpoena may only be exercised within confines of Public Protector Act – Public 
Protector lacking jurisdiction over private medical aid scheme. Government 
Employees Medical Scheme and others v Public Protector of the Republic of South 
Africa and others [2020] 4 All SA 629 (SCA) 
 
Constitutional and Administrative Law – State institutions established under Chapter 
9 of the Constitution – Removal of office bearers in Chapter 9 institutions in terms 
of section 194 of the Constitution – Rules in terms of which process is to be 
conducted – Validity of rules – National Assembly required by section 57(1) of the 
Constitution to create mechanisms for overseeing Organs of State and to make rules 
which define and give meaning to the grounds of removal for office bearers 
of Chapter 9 institutions – Court confirming lawfulness of new rules made. Public 
Protector v Speaker of the National Assembly and others [2020] 4 All SA 776 (WCC) 
  
Constitutional issue – Notice regarding raising of constitutional issue in action – Rule 
16A of the Uniform Rules of Court – Person raising a constitutional issue in an action 
must give notice thereof to the Registrar at the time of filing the relevant pleading – 
Rule 16A(9) permits a court to condone non-compliance with the Rule where in the 
interests of justice. MSM obo KBM v Member of the Executive Council for Health, 
Gauteng Provincial Government [2020] 2 All SA 177 (GJ) 

Constitutional law – Muslim marriages – whether there is a constitutional obligation 
on the State to enact legislation recognising Muslim marriages – in the event that a 
breach of a constitutional obligation has been established, the appropriate remedy to 
be awarded. President of the RSA and Another v Women’s Legal Centre Trust and 
Others; Minister of Justice and Constitutional Development v Faro and Others; and 
Minister of Justice and Constitutional Development v Esau and Others (Case no 
612/19) [2020] ZASCA 177 (18 December 2020) 

Constitutional law – section 41 of the Constitution of the Republic of South Africa, 
1996 – principles of cooperative government and intergovernmental relations – all 
spheres of government and all organs of state obliged to make reasonable effort in 
good faith to settle intergovernmental disputes – Intergovernmental 
Relations Framework Act 13 of 2005, ss 40 and 41. Eskom Holdings SOC Ltd v 
Resilient Properties (Pty) Ltd and Others (Case no 663/19); Eskom Holdings SOC 
Ltd v Sabie Chamber of Commerce and Tourism, and Others (Case no 
664/19); Thaba Chweu Local Municipality and Others v Sabie Chamber of 
Commerce and Tourism, and Others (Case no 583/19) [2020] 
ZASCA 185 (29 December 2020) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20177
http://www.saflii.org/za/legis/num_act/irfa2005421/
http://www.saflii.org/za/legis/num_act/irfa2005421/
http://www.saflii.org/za/legis/num_act/irfa2005421/
http://www.saflii.org/za/legis/num_act/irfa2005421/index.html#s40
http://www.saflii.org/za/legis/num_act/irfa2005421/index.html#s41
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20185
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20185
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20185
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Constitutional law — Duties of state — Duty to perform constitutional obligations 
diligently and without delay — Land reform — Decision not to sell land to 78-year old 
African farmer who qualified for grant but instead to enter into 30-year lease — 
Failure to convert tenuous land rights when able to do so, amounting to breach of 
constitutional obligation — Constitution, 1996, ss 25 and 237. RAKGASE AND 
ANOTHER v MINISTER OF RURAL DEVELOPMENT AND LAND REFORM AND 
ANOTHER 2020 (1) SA 605 (GP) 

Constitutional law--Breach of separation of powers — lack of Magistrate discretion — 
Section 12 of the Constitution — insufficient safeguards to protect the right not to be 
deprived of freedom arbitrarily. Section 63 assigns plenary legislative power to the 
minister — Breach of doctrine of separation of powers. Extradition Act 67 of 1962 — 
Constitutionality of section 5(1)(a) — section is unconstitutional. Smit v Minister of 
Justice and Correctional Services and Others (CCT 235/19; 243/19) [2020] ZACC 29 
(18 December 2020) 

Consumer – Credit agreements – Alleged prohibited charges – Whether charges 
levied by retailer as club fees and for certain extended warranties in respect of goods 
purchased from it constituted prohibited conduct as envisaged in sections 
90, 91, 100, 101(1)(a) and 102(1) of the National Credit Act 34 of 2005 – Retailer’s 
actions not in breach of Act as section 102(1) of the Act expressly authorises a credit 
provider to include in the deferred debt, the cost of an extended warranty agreement 
and the club fees charged did not constitute an additional cost of credit. National 
Credit Regulator v Lewis Stores (Pty) Ltd and another [2020] 2 All SA 31 (SCA)  

Contempt of court – alleged contravention not falling within the ambit of court order – 
contempt of court NOT established. City of Tshwane Metropolitan Municipality and 
Another v Moipone Fleet (Pty) Ltd (57/2019) [2020] ZASCA 55 (27 May 2020) 

Contempt of court – Requirements- disobedience must not only be wilful, but 
also mala fide. Application dismissed Faber N.O and others v Jacobs and others 
[2020] JOL 46736 (FB) 

Contempt of court — Failure to comply with order of children's court — Sentence — 
Accused failing to enrol child in specific school in terms of parental plan — 
Imposition of periodic imprisonment — Impact on child's ability to visit parent over 
weekend whilst serving imprisonment — Sentence suspended on appeal. S v NC 
2020 (1) SACR 346 (WCC)  

 

Contempt of Court-director of company ignores court order- 4 requisites - the respondent 
disobeyed the Order or neglected to comply with it- 30 days imprisonment ordered but 
suspended Eco Tabs Gauteng (Pty) Ltd v Eco Tabs Africa (Pty) Ltd and another [2020] 
JOL 47417 (MM) 
 
Contempt of court-intention not to observe court orders proved- sentenced to 30 
days imprisonment, suspended for 12 months. Vex Repairs (Pty) Ltd  and others v 
Macfrlane and others Case 10249/2020 Gauteng, JHB. 

Coronavirus disease  (“COVID-19”) has taken a terrible grip of the World - it is 
described as an invisible enemy. Ex Parte: van Heerden (1079/2020) [2020] 
ZAMPMBHC 5 (27 March 2020)  
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Cost orders--attorneys for the appellant are limited in recovering the costs of 
preparing and perusing the record from the appellant to 50 per cent of those costs as 
taxed or agreed. Municipal Employees Pension Fund and Another v Mongwaketse 
(969/2019) [2020] ZASCA 181 (23 December 2020) 

Cost orders---counsel shall not be entitled to recover from his attorney any fee in 
respect of the preparation of the practice note. Municipal Employees Pension Fund 
and Another v Mongwaketse (969/2019) [2020] ZASCA 181 (23 December 2020) 

Costs – most of record consisting of irrelevant documents – neither party entitled to 
charge a party and party or attorney and client fee in relation to perusal of irrelevant 
portions – provisional order to this effect made final. Monyepao v Ledwaba and 
Others (1368/18) [2020] ZASCA 71 (19 June 2020) 

Costs — Punitive costs order — Against applicant for leave to appeal — Where, 
knowing that issues had become moot since application made, applicant persisting 
with application in hope of reaching favourable settlement offer as to costs of 
previous litigation — Such conduct amounting to abuse of process warranting 
punitive costs order. NORMANDIEN FARMS (PTY) LTD v SOUTH AFRICAN 
AGENCY FOR PROMOTION OF PETROLEUM EXPLORATION AND 
EXPLOITATION SOC LTD AND ANOTHER 2020 (4) SA 409 (CC) 

Costs –cost order- matter is moot-court will not make a determination on punitive 
court order Kwafel CC v KwaDukuza Municipality and Others (AR691/2017) [2020] 
ZAKZDHC 48 (16 October 2020) 

Costs- punitive costs order-against state GPCM v MINISTER OF HOME AFFAIRS 
AND OTHERS 2020 (3) SA 434 (GP) 

Costs- review of-  taxing an attorney and own client bill- The mere fact that there is a 
fee agreement between the applicant and its attorneys which regulate how the fees 
are payable, is not a bar to the Taxing Master to exercise his discretion and 
determine whether the fees claimed are not unreasonable.  Savanha Construction 
and Maintenance CC v Phillips and Another (3803/2019) [2020] ZALMPPHC 21 (13 
May 2020) 

Costs — Against public official — Punitive costs order sought against Public 
Protector in failed application by institute acting in public interest — Issues raised not 
mere political point-scoring but were of momentous public importance — Rationale 
for costs order sought against deponent to founding affidavit unjustifiably 
undermined bona fides of applicant. INSTITUTE FOR ACCOUNTABILITY IN 
SOUTHERN AFRICA v PUBLIC PROTECTOR AND OTHERS 2020 (5) SA 179 (GP) 

Costs — Compensation — Claim against Road Accident Fund — Costs — Where, at 
pre-trial conference, draft order handed up confirming settlement of merits and 
that RAF would pay plaintiff's taxed or agreed costs on High Court scale — Whether 
plaintiff entitled to costs on High Court scale when, at such stage of proceedings, not 
known if final award would render magistrates' or regional court scale applicable. 
MAGURU v ROAD ACCIDENT FUND 2020 (3) SA 225 (LT) 
 
Costs — Costs de bonis propriis — When to be awarded — Against Public Protector 
— Where Public Protector litigated in bad faith and recklessly. COMMISSIONER, 
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SOUTH AFRICAN REVENUE SERVICE v PUBLIC PROTECTOR AND OTHERS 
2020 (4) SA 133 (GP)  
 
Costs — Liability for — Matter unopposed — No principle that costs order against 
respondent cannot be made — Court's discretion. GLENCORE AFRICA OIL 
INVESTMENTS (PTY) LTD v RAMANO AND OTHERS 2020 (3) SA 419 (GJ) 

Costs — Public interest litigation — Unsuccessful private litigant seeking 
environmental protection for poor community — No undue delay — Should not be 
mulcted in costs — Application of Biowatch principle against private entities — 
Court's discretion in terms of National Environmental Management Act 107 of 1998, 
32. SOUTH DURBAN COMMUNITY ENVIRONMENTAL ALLIANCE v MEC FOR 
ECONOMIC DEVELOPMENT, TOURISM AND ENVIRONMENTAL AFFAIRS, 
KWAZULU-NATAL PROVINCIAL GOVERNMENT AND ANOTHER 2020 (4) SA 453 
(SCA) 
 
Costs-attorney and client- error in the FCSA’s notice of intention to oppose- The 
Court concluded that the cumulative effect of all of Mr Tjiroze’s conduct called for a 
punitive costs order, and ordered Mr Tjiroze to pay the costs of the FSCA on an 
attorney and client scale. Tjiroze v Appeal Board of the Financial Services 
Board [2020] ZACC 18                                           

Costs-attorney and client scale-when justified Zuma v Office of the Public Protector 
and Others (1447/2018) [2020] ZASCA 138 (30 October 2020)  

Costs—de boniis propriis against attorney frim- proceedings were launched about a 
year after the granting of the order sought to be rescinded. Hlumisa Technology (Pty) 
Ltd and Another v Voigt N.O and Others (111/2018) [2020] ZAECGHC 133 (1 
December 2020) 

Costs-de boniis propriis against attorney-misconduct in filing papers Osteen Health 
Group (Pty) Ltd and Another v Cross-Med Health Centre (Pty) Ltd and Others 
(3542/2019) [2020] ZAECGHC 19 (3 March 2020) 

Costs-de boniis propriis-- the Court held that the Public Protector had not acted in 
fraudem legis  by issuing the second subpoena. Public Protector v Commissioner for 
the South African Revenue Service and Others (CCT63/20) [2020] ZACC 28 (15 
December 2020) 

Costs-de bonis propriis –when - against the attorney for the respondents- attorney 
was the author of the various untenable technical points and defences raised by the 
respondents and by doing so, acted obstructive and in willful defiance of the 
agreement reached by the parties- reasonable grounds to suspect attorney – it can 
not be excluded, as a reasonable possibility, that he acted on instructions from his 
clients-no order justified. Van der Linde NO and Others v Chicken Manor CC and 
Another (5798/2019) [2020] ZAFSHC 51 (12 March 2020) 

Costs-on appeal cost order reversed making first respondent solely liable Fidelity 
Security Services (Pty) Ltd v City of Cape Town and another Western Cape case 
WCC16998/2014 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2018
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Costs—where it appears that it was unnecessary for this Court to read approximately 
40% of the record. In my view, 40% of the costs incurred in the preparation, perusal 
and copying of the record should be disallowed. Despite previous admonitions by 
this court, the rules continue to be ignored. It is hoped that these remarks, may serve 
as a warning to practitioners in future proceedings. Bester and Others NNO v Gouws 
and Others (851/2019) [2020] ZASCA 174 (17 December 2020) 

Counsel-disregarding practice directive to identify the portions of the record that in 
their opinion are necessary to be read is unacceptable." MEC: Western Cape 
Department of Social Development v Esau and Another (Case no 379/2019) [2020] 
ZASCA 103 (16 September 2020) 
 
Court Order — Interpretation — Whether reference in divorce order to 'Pension 
Fund' is to pension fund section of Fund alone, or also to its provident fund section 
— Pension Funds Act 24 of 1956; Divorce Act 70 of 1979. MN v FN 2020 (2) SA 410 
(SCA) 

Court order- interpretation- Contract concluded between private service provider and 
municipality – contract declared unconstitutional for failure to comply with 
constitutionally required procurement provisions – whether order suspending 
declaration of invalidity retrospective in effect – proper approach to interpreting court 
order Umgungundlovu District Municipality v Amaraka Investments 37 (Pty) Ltd 
(921/19) [2020] ZASCA 52 (15 May 2020) 

Court orders- court proceedings challenging effect of prior court order – no 
application for rescission or appeal pursued – existing order bar to relief sought – 
doctrine of peremption also operating against appellant– prior order remains 
standing. Whitehead and Another v Trustees of the Insolvent Estate of Dennis 
Charles Riekert and Others (567/2019) [2020] ZASCA 124 (7 October 2020) 

Court orders– court ruling on preliminary point and later reversing its own order – 
court functus officio and the second order is incompetent and a nullity – jurisdiction 
of the Supreme Court of Appeal (the SCA) – not triggered where high court had not 
given judgment or order on the issue sought to be argued on appeal – no 
discernable reason why leave to appeal was granted to the SCA. Thobejane and 
Others v Premier of the Limpopo Province and Another (1108/2019) [2020] ZASCA 
176 (18 December 2020) 

Court orders Execution orders-foreclosure – application for money judgment for 
accelerated full outstanding balance as well as order declaring property executable – 
on the facts, order declaring property executable to be postponement – applicant 
bank arguing that court has no discretion but to grant default judgment for 
accelerated full outstanding balance – legitimacy of Motion Court Directive, Chapter 
10.17, paragraph 4 in contention – held court has discretion as application for 
accelerated full outstanding balance integrated with order declaring property 
executable. Firstrand Bank Limited t/a First National Bank v Zwane and related 
matters [2016] JOL 47943 (GJ) 
 
Court order-settlement agreements Absa Bank Limited v Future Indefinite 
Investments 201 (Pty) Ltd and others [2020] JOL 48740 (WCC) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20103
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20103
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20124
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Court Orders-interlocutory order- whether the matter is res judicata and the court 
functus officio; the case law and Rule 42(1); and "final in effect" and interlocutory 
orders. The order of the court of 20 August 2020 is varied. Buthelezi and others v 
Zungu and others [2020] JOL 49031 (KZP) 

Court orders-Interpretation of court order – manifest purpose of the order – 
consideration of language used in light of ordinary rules of grammar – whole of the 
order to be read – where ambiguous a sensible, practical interpretation to be 
adopted which fosters purpose for which order granted. Martrade Shipping and 
Transport GmbH v United Enterprises Corporation and MV 'Unity' (1085/ 2019) 
[2020] ZASCA 120 (2 October 2020) 

Court Orders-Prevention of crime — Restraint order — Variation of — Final order — 
No provision in Prevention of Organised Crime Act 121 of 1998 for creditor to obtain 
partial discharge of final order — More careful examination of order should be done 
before order made. STANDARD BANK OF SA LTD v NATIONAL DIRECTOR OF 
PUBLIC PROSECUTIONS AND OTHERS 2020 (2) SACR 169 (WCC) 

Court orders-settlement agreement in divorce action – interpretation of contract – 
whether husband can recover from wife tax payable on payment by husband’s 
pension fund to the wife of her half share of the accrual – the applicability of section 
7(7) and (8) of the Divorce Act and section 37D(1)(d) of the Pension Funds Act – an 
agreement must be read in its context and regard must be had to the purpose for 
which it was concluded – the point of departure is the language.  I R v D R 
(A3035/2020) [2020] ZAGPJHC 258 (19 October 2020) 

Court orders-settlement agreement to be made court order- Rule 41 (4) provides for 
the enforcement of a settlement where it not already part of court order Agri Eastern 
Cape and Others v MEC for the Department of Transport and Safety Liaison and 
Others (3928/2015) [2020] ZAECGHC 26 (10 March 2020) 

Court orders-settlements-default lead to special execution Van der Linde NO and 
Others v Chicken Manor CC and Another (5798/2019) [2020] ZAFSHC 51 (12 March 
2020) 

Court — High Court — Composition — Single court with nine divisions 
corresponding to provinces, with main seats in all of them and local seats in some — 
Main seats having jurisdiction over entire province, local seats over defined portion 
thereof — No longer appropriate to refer to local seats as local divisions — Superior 
Courts Act 10 of 2013. MURRAY NO AND OTHERS v AFRICAN GLOBAL 
HOLDINGS (PTY) LTD AND OTHERS 2020 (2) SA 93 (SCA) 

Court — High Court — Jurisdiction — Companies — Whether 2008 Companies Act 
abolishing possibility of residence at both principal place of business and registered 
office — Companies Act 71 of 2008, s 23(3)(b). MFWETHU INVESTMENTS CC v 
CITIQ METER SOLUTIONS (PTY) LTD 2020 (6) SA 578 (WCC) 
 
Court — High Court — Jurisdiction — Foreign company — Application to compel 
English company to produce record of disciplinary proceedings conducted in United 
Kingdom — Uniform Rules of Court, rule 53. HOLLOWAY AND ANOTHER v PADI 
EMEA LTD 2020 (5) SA 172 (GJ) 

Court — Judicial officer — Conduct of — Application for costs de bonis propriis in 
review application of criminal proceedings in which magistrate refused to recuse 
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himself — Magistrate not employee of state — No indication that magistrate's 
decision actuated by malice — Application refused. MAKAPHELA AND OTHERS v 
ACTING REGIONAL COURT MAGISTRATE AND OTHERS 2020 (2) SACR 427 
(ECB) 

 

Court — Powers — Power to determine moot or academic issues — Discretion to 
decide such issues in interests of justice — Arising also where matter becomes 
academic after case instituted and argued but before judgment delivered. 
THE FONARUN NAREE TRUSTEES, COPENSHIP BULKERS A/S (IN 
LIQUIDATION) AND OTHERS v AFRI GRAIN MARKETING (PTY) LTD AND 
OTHERS 2020 (4) SA 188 (GJ) 
 
Court-recusal-magistrate recuses himself without good reason-recusal order set 
aside M J Vermeulen Inc v Engelbrecht N.O and another [2020] JOL 48935 (WCC) 

COVID 19- These directives set out how, and under what conditions, matters are to 
be issued and how all matters enrolled and pending in the Gauteng Divisions shall 
be handled and attended to during the continuing national state of disaster declared 
in terms of the Disaster Management Act 2002, Act No 57 of 2002. The Directives 
shall apply until they are either withdrawn, amended or superseded by other 
directives. Covid-19 related restrictions in movement and gatherings remain and 
prudent behaviour to minimise exposure to infection, informs the policy choices 
made in these directives. 

Credit agreement — Consumer credit agreement — Cost of credit — Extended 
warranties in respect of goods sold not void by virtue of incomplete or inaccurate 
testimonial of agreement — Charging subscriptions for credit provider's club 
membership, not cost of — National Credit Act 34 of 2005, ss 100, 101(1)(a) and 
102(1). NATIONAL CREDIT REGULATOR v LEWIS STORES (PTY) LTD AND 
ANOTHER 2020 (2) SA 390 (SCA) 

Credit agreement — Consumer credit agreement — Debt review — Powers of court 
— May 'rearrange' or 'restructure' consumer's obligations but not alter or amend 
them — National Credit Act 34 of 2005, ss 3(d), (g), (i), 86(7)(c)(ii). FIRSTRAND 
BANK LTD v MCLACHLAN AND OTHERS 2020 (6) SA 46 (SCA) 
 
Credit agreement — Consumer credit agreement — Litigation — Jurisdiction — 
Concurrent jurisdiction of High Court and magistrates' courts — Whether 
plaintiff/applicant litigant may elect where to proceed — To promote access to 
justice, matters arising within ambit of NCA should be instituted in magistrates' court 
having jurisdiction — National Credit Act 34 of 2005, s 172(2), read with Magistrates' 
Courts Act 32 of 1944, s 29(1)(e); Constitution, ss 9 and 34. FIRSTRAND BANK LTD 
AND OTHERS v MOSTERT AND OTHERS 2020 (6) SA 543 (ML) 
 
Credit agreement — Consumer credit agreement — Statutory appeal to High Court 
against rulings of National Consumer Tribunal — Nature of appeal — High Court, 
either as full court or single judge, sitting as court of first instance in hearing such 
appeal — Leave to appeal against High Court's decision must be sought from High 
Court sitting as court of first instance, not by way of special leave from Supreme 
Court of Appeal — Superior Courts Act 10 of 2013, s 16(1)(a); National Credit Act 4 
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of 2005, s 148(2)(b). NATIONAL CREDIT REGULATOR v LEWIS STORES (PTY) 
LTD AND ANOTHER 2020 (2) SA 390 (SCA) 

Credit agreement — Consumer credit agreement — Whether agreement subject to 
NCA — Acknowledgment of debt — Friends of long standing — Prior loans — Some 
business dealings — Formal document — National Credit Act 34 of 2005, ss 4(2)(b) 
and 8(4)(f). FOURIE v GEYER 2020 (6) SA 569 (NWM) 

Declarator application- under s 172(1)(a) of the Constitution-shotgun style litigation 
condemned Democratic Alliance v Ethekwini Metropolitan Municipality and others 
[2020] JOL 48776 (KZD) 

Declaratory relief – Court’s discretion in granting declaratory relief – Court must be 
satisfied that applicant is a person interested in an existing, future or contingent right 
or obligation, and that the case is a proper one for the exercise of the court’s 
discretion Baleni and others v Regional Manager: Eastern Cape Department of 
Mineral Resources and others (Centre for Applied Legal Studies as amicus curiae) 
[2020] 4 All SA 374 (GP) 

 
Declaratory relief – Courts will not give a party legal advice or answer abstract, 
hypothetical or academic issues – Where declaratory order sought by the applicant 
was held to be sweepingly broad and raised abstract, hypothetical or academic 
issues, such relief was refused. Fleki Proprietary Limited v FNB Securities (Pty) 
Limited [2020] 2 All SA 452 (GJ)  

Declaratory relief – In order to obtain a declaratory order in respect of a servitude, 
relevant party required to prove an actual, existing or future right or obligation with 
regard to property; an existing and real dispute about such right or obligation; and a 
convincing reason why court should exercise discretion to settle dispute by granting 
a declaratory order setting out parties’ respective rights and obligations. Olive 
Marketing CC v Eden Crescent Share Block Limited and another (Shepstone and 
Wylie and others as third parties) [2020] 4 All SA 498 (KZD) 

Declarity relief--what it is--Defamation – defences – lack of animus iniuriandi – 
whether established - reasonable publication in relation to media defendants – 
requirements of – whether extending to individuals using social media – whether 
interdict appropriate – whether order for apology competent – whether damages 
claimable in proceedings by way of application. Economic Freedom Fighters and 
Others v Manuel (711/2019) [2020] ZASCA 172 (17 December 2020) 

Default judgment – Rescission – Application proceedings – Common law rescission 
Routier v Routier [2019] JOL 46406 (GJ) 

Default judgment- High Court did not have jurisdiction in the matters arising out of 
the terms of the written agreement between the parties. Standard Bank of SA Ltd v 
Kekana; Standard Bank of SA Ltd v Mbedu; [2020] ZAWCHC 44 (25 May 2020) 

Default judgment-An application for rescission of a default judgment granted by the 
registrar, after which applicant's bank accounts were attached without notice to her. 
Absa was at fault. Booysen v Absa Bank Ltd and others Case 25718/2018 Gauteng, 
JHB. (11 September 2020) 
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Direct access to Constitutional Court — urgent application — right to education — 
section 29(1) of the Constitution Moko v Acting Principal of Malusi Secondary School 
and Others [2020] ZACC 30 

 
DIRECTIVES SEPTEMBER 2020 JUDGE PRESIDENT GAUTENG, September 
2020 

Discovery – Application, in terms of rule 35(6) of the Uniform Rules of Court, to 
compel delivery of certain expert reports – Defence of litigation privilege – Party 
resisting furnishing of reports precluded from relying on litigation privilege to avoid 
furnishing the requested documents, where it had at all times shown an intention to 
attempt to resolve the claim. Chard v Old Mutual Insure Limited (MV “Rascal”) [2020] 
1 All SA 381 (KZD) 

Discovery – the principle that a court will not easily go behind the affidavit of a 
person asserting that relevant documents have been discovered, restated. Privileged 
documents: The principle of joint or common interest in privileged documents 
accepted and applied. Turkcell Iletisim Hizetleri AS and Another v MTN Group 
Limited and Others (2013/44462) [2020] ZAGPJHC 244 (6 October 2020) 

Discovery and inspection — Production of documents — Notice to produce 
documents — Ambit — Need for reference to be made in affidavit to specific 
document — Document not having to be produced merely because its existence 
may be deduced by inferential reasoning — Uniform Rules of court, rule 35(12). 
CONTANGO TRADING SA AND OTHERS v CENTRAL ENERGY FUND SOC LTD 
AND OTHERS 2020 (3) SA 58 (SCA) 

Discovery Competition Commission Rules — Rule 15 — access to record of 
investigation — public access to information — section 32(1) of the Constitution — 
Competition Tribunal Rules — Rule 22(1)(c)(v) — discovery procedures Competition 
Commission Of South Africa v Standard Bank South Africa Limited [2020] ZACC 2  

Discovery- implicit in sub-rule 35(12) that a document sought to be produced must be 
relevant to the issues in the case- also be reasonably required by the opposing party 
STAR INTERNET CAFÉ APPELLANT v VUKANI GAMING NORTHERN CAPE (PTY) 
LTD RESPONDENT Case No: 254/2018 Kimberley High Court 

Discovery of documents – Rule 35(12), Uniform Rules of Court – Any party who refers 
to a document in their pleadings or affidavits, must produce it upon receipt of a notice 
calling upon it to do so unless the document is irrelevant, privileged or cannot be 
produced – General rule is that any reference to a document even if not by name – 
Triggers the entitlement to claim its production – Defence of litigation privilege applies 
only if the document was obtained or brought into existence for the purpose of a 
litigant’s submission to a legal advisor for legal advice; and if the litigation was pending 
or contemplated as likely at the time – Reports not shown to have been brought into 
existence for the purpose of obtaining legal advice required to be disclosed.Contango 
Trading SA and others v Central Energy Fund SOC Limited and others [2020] 1 All SA 
613 (SCA)  

Discovery-disclosure-Application by a subcontractor for the disclosure by a 
contractor  of information concerning initiative/incentive arrangements concluded 
between contractor and employer – disclosure sought to assess subcontractor’s 
entitlement to contractual benefits in terms of the subcontract– right to information 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2030
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%202
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recognised as an incident of the contractor’s duty of good faith and the cooperation 
required of parties to have an informed understanding of their rights and duties – no 
conflict of duties found to prevent the contractor from making disclosure – 
confidentiality claim unfounded-   order of court below modified  consistent with the 
scope of the subcontractor’s right. Mitsubishi Hitachi Power Systems Africa (Pty) Ltd 
v Murray and Roberts Ltd and Another (1011/2019) [2020] ZASCA 110 (29 
September 2020) 

Discovery-Financial Services regulation – Banks – Customer’s identity – Verification 
of – Demand for access to trust deed – Lawfulness Houtbosplaas (Pty) Ltd and 
another v Nedbank Limited [2020] JOL 46663 (GP) 

Electronic communications-signing of agreements-The parties agree that they did 
not exchange any physical documents pertaining to the credit application. All 
communication and exchange of documents happened electronically, via email. 
Surety not bound! Massbuild (Pty) Ltd t/a Builders Express, Builders Warehouse and 
Builders Trade Depot v Tikon Construction CC and another[2020] JOL 48548 (GJ)  

Estoppel — Res judicata — Ambit of doctrine — Court deadlocked on issue of 
whether failed bid for revocation of patent would bar applicant from raising fresh 
invalidity defences in subsequent infringement claim. ASCENDIS ANIMAL HEALTH 
(PTY) LTD v MERCK SHARP DOHME CORPORATION AND OTHERS 2020 (1) SA 
327 (CC) 

Evidence – Foreign witnesses – Procuring of evidence via video-link – Invocation of 
tools of compulsion – While the South African Foreign Courts Evidence Act 80 of 
1962, the Protection of Business Act 99 of 1978 and section 40(1) of the Superior 
Courts Act 10 of 2013 empower a South African court to assist a foreign court to 
obtain evidence from a witness in South Africa, none of those Acts empowers a 
South Africa court to require a foreign court to assist it to obtain evidence from a 
witness who is outside South Africa. Randgold and Exploration Company Ltd and 
another v Goldfields Operations Ltd and others, In re: Randgold and Exploration 
Company Ltd and another v Goldfields Operations Ltd and others [2020] 1 All SA 
491 (GJ) 

Evidence – Foreign witnesses – Procuring of evidence via video-link – Invocation of 
tools of compulsion Randgold and Exploration Company Limited and another v Gold 
Fields Operations Limited and others [2019] JOL 46375 (GJ) 

Evidence – Integration rule or parol evidence rule – If a document was intended to 
provide a complete memorial of a jural act, extrinsic evidence may not contradict, 
add to or modify its meaning – Plaintiffs relying on report to sustain cause of action 
not entitled to explain their interpretation of such report. Meechan and another v 
VGA Chartered Accountants Partnership t/a PKF (VGA) Chartered Accountants 
[2020] 2 All SA 510 (GJ) 
 
Evidence- further evidence after the close of pleadings- must be considered if 
appropriate-dismissed COPPERMOON TRADING 13 (PTY) LTD v GOVERNMENT, 
EASTERN CAPE PROVINCE AND ANOTHER 2020 (3) SA 391 (ECB) 

Evidence — Admissibility — Findings of fact by another court — Such generally 
admissible in later proceeding — But evidence of conviction in criminal proceedings 
not admissible in subsequent civil proceedings as proof of guilt — Ambit of 
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Hollington rule discussed. INSTITUTE FOR ACCOUNTABILITY IN SOUTHERN 
AFRICA v PUBLIC PROTECTOR AND OTHERS 2020 (5) SA 179 (GP) 

Evidence — Judicial notice — Nature of facts court may take notice of — Procedure 
to be followed before doing so. MEC, DEPARTMENT OF POLICE ROADS AND 
TRANSPORT, FREE STATE v ROBERTS AND ANOTHER 2020 (3) SA 478 (FB) 

Evidence — Subpoena duces tecum — Application to set aside by non-recipient — 
Locus standi to challenge subpoena on ground of irrelevance — Superior Courts Act 
10 of 2013, s 35(1), s 36(5). ANTONSSON AND OTHERS v JACKSON AND 
OTHERS 2020 (3) SA 113 (WCC) 

Evidence-expert opinions- action in delict – acute profound brain injury during labour 
causing the child to suffer from cerebral palsy – whether the trial court could depart 
from the expert opinion of the radiologist agreed to by the parties – no basis found to 
depart from the causal factors implicated in an acute profound brain injury. Member 
of the Executive Council for Health, Eastern Cape v Z M (576/2019) [2020] ZASCA 
169 (14 December 2020) 

Evidence--from psycologists interpreted incorrectly Johannesburg Society of 
Advocates and Another v Nthai and Others (879/2019; 880/2019) [2020] ZASCA 171 
(15 December 2020) 

Exception — Prescription raised in exception rather than in special plea — Whether 
exception is an irregular proceeding. Can be done.HABIB AND ANOTHER v 
ETHEKWINI MUNICIPALITY 2020 (1) SA 580 (KZD) 

Exception for enrichment as alternative claim- exceptions are upheld with costs including 
the costs of two counsel-plaintiff’s amended particulars to be done Hadjigeorgiou and 
others v Barak Fund SPC Limited [2020] JOL 47305 (WCC)  
 
Exception- no allegations or averments made by the plaintiff as to whether the 
second to seventh defendants were directors of the first defendant at the time the 
money was deposited; The Particulars of Claim are silent on what basis was the 
money deposited in the trust account of the first defendant, and by whom. Cape 
Concentrate (Pty) Ltd (in liquidation) and others v  Pagdens Inc and others Eastern 
Cape  Local Division, P.E. case 2338/2019 
 
Exception- particulars of claim do not disclose cause of action – exception upheld. 
Brocsand (Pty) Ltd v Tip Trans Resources (Pty) Ltd and Others (925/19) [2020] 
ZASCA 144 (4 November 2020) 

Exception to claim – Rules regarding exceptions – Excipient must satisfy court that the 
conclusion of law set out in the particulars of claim is unsustainable – Court may 
uphold the exception only if satisfied that the cause of action or conclusion of law 
cannot be sustained on every interpretation that can be put on those facts. Hlumisa 
Investment Holdings (RF) Ltd and another v Kirkinis and others [2020] 3 All SA 650 
(SCA) 

 
Exception to particulars of claim — Whether out of time — Exception on ground that 
particulars vague and embarrassing — Notice of exception delivered in response to 
notice of bar and within stipulated five-day period — Such proper response to notice 
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of bar — Exception not out of time. STEVE'S WROUGHT IRON WORKS AND 
OTHERS v NELSON MANDELA METRO 2020 (3) SA 535 (ECP) 

Exceptions – Averments that particulars of claim were vague and embarrassing and 
that some of the claims made by the plaintiffs lacked the necessary averments to 
sustain the various causes Du Toit NO and others v Steinhoff International Holdings 
(Pty) Limited and others and a related matter [2020] 1 All SA 142 (WCC) 

Exceptions – Insufficient particularity – When a question of insufficient particularity is 
raised on exception, the excipient undertakes the burden of satisfying the court that 
the declaration as it stands, does not state the nature, extent, and, and grounds of the 
cause of action – The excipient must make out a case of embarrassment by reference 
to the pleadings alone, and the pleading must be embarrassing in that it cannot be 
gathered from it what ground is relied on by the pleader. Cape Concentrate (Pty) Ltd 
(in liquidation) and others v Pagdens Incorporated and others [2020] 4 All SA 61 (ECP) 

Exceptions- failed to set out the terms contained in clause 10 of the agreement with 
sufficient particularity-In respect of the email attached to the plaintiff’s particulars of 
claim as annexure “NB7”, the plaintiff has failed to set out with sufficient particularity-
exceptions upheld. Grit Blasting Africa (Pty) Ltd v Tarman Holdings (Pty) Ltd 
(1551/2019) [2020] ZALMPPHC 49 (7 July 2020)  

Exceptions- renewal of lease-pre-emption clause could or could not be renewed-
exception that no cause of action was established-exception dismissed Bright Idea 
Projects 66 (Pty) Ltd t/a All Fuels Moosa N.O and Others (4063/2018D) [2020] 
ZAKZDHC 47 (12 October 2020) 

Exceptions to particulars of claim – Rule 23(1) providing for exceptions when a claim 
lacks averments necessary to sustain a cause of action, or where it is vague and 
embarrassing – Excipient relying on lack of averments to sustain cause of action 
must satisfy the court that the conclusion of law for which the plaintiff contends 
cannot be supported on every reasonable interpretation that can be put to the facts – 
Where report relied on by plaintiffs did not contain representations alleged, no cause 
of action was established. Meechan and another v VGA Chartered Accountants 
Partnership t/a PKF (VGA) Chartered Accountants [2020] 2 All SA 510 (GJ) 
Exceptions to particulars of claim-Delictual action- report made no mention of the 
plaintiffs nor of FMLR, nor the representations it was alleged to convey Meechan and 
another v VGA Chartered Accountants Partnership t/a PKF (VGA) Chartered 
Accountants [2020] JOL 46766 (GJ) 

Exceptions-averments enough-exception dismissed on appeal!-Breach of fiduciary 
duty by trustee – trustee acquiring property from trust – concealing from other 
trustees existence of an opportunity to sell property to third party at a profit – trustee 
nominating company owned or controlled by him to acquire property – company 
reselling property at a profit – allegation that company knowingly participated in 
trustee's breach of trust is an allegation that company acted wrongfully – pleading 
not excipiable, Breetzke and Others NNO v Alexander NO and Others (232/2019) 
[2020] ZASCA 97 (2 September 2020) 

Exceptions-misjoinder- question of misjoinder may be raised by way of exception 
Hadjigeorgiou and others v Barak Fund SPC Limited [2020] JOL 47305 (WCC) 
Exceptions-when and how- The plaintiffs claim payment from the defendants of 
approximately R2 billion, being pure economic loss and general, alternatively, 
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constitutional damages, arising from the then President of the Republic of South 
Africa’s, unlawful conduct in regard to South African international relations. Luke 
Tembani and 24 others v President of the Republic of South Africa (Gauteng 
Division, Pretoria) Case no 24552/2019 (18 December 2020) 

Execution — Foreclosure — Judicial execution — Judicial oversight — When 
triggered — Legally represented debtor obtained mortgage loan to finance his 
business — Failed to provide court with any information regarding infringement of 
housing rights, save last-minute statement from bar by legal representative — 
Summary judgment correctly granted — Court's oversight role not triggered — 
Constitution, s 26(3); Uniform Rules of Court, rule 46A. NPGS PROTECTION & 
SECURITY SERVICES CC AND ANOTHER v FIRSTRAND BANK LTD 2020 (1) SA 
494 (SCA) 

Execution – Sale in Execution – Immovable property – Transfer of ownership passed 
to bona fide purchaser - Judgment that gave rise to the sale in execution void ab 
initio – Registration of property into purchaser’s name did not make him owner of the 
property – Owner entitled to relief aimed at reinstating her registered ownership. 
Absa Bank Limited v Mare and others [2020] JOL 48204 (GP) 

Execution – Sale in Execution – Immovable property – Transfer of ownership passed 
to bona fide purchaser - Judgment that gave rise to the sale in execution void ab 
initio – Registration of property into purchaser’s name did not make him owner of the 
property – Owner entitled to relief aimed at reinstating her registered ownership. 
Absa Bank Limited v Mare and Others (A56/2019) [2020] ZAGPPHC 372 (20 August 
2020) 

Execution – Writ of execution – Issue of writ by Registrar – Application for review – 
When a Registrar does not apply his mind or makes another mistake in respect of 
which grounds for review are present, the decision to issue the writ must be reviewed 
and set-aside. Rand West City Local Municipality v Quill Associates (Pty) Ltd and 
another [2020] 2 All SA 921 (GP) 

Execution against immovable property – Application in terms of rule 46A to have 
mortgaged property declared specially executable – Rule 46A deals with all instances 
of execution against residential immovable property – A mortgagee obtaining a money 
judgment, and then wishing to levy ordinary execution against the mortgaged property, 
must bring an application in terms of rule 46A. Changing Tides 17 (Pty) Ltd NO v 
Frasenburg [2020] 4 All SA 87 (WCC) 

Execution- Rule 45 of the Uniform Rules of this Court-reviewable, Rand West City 
Local Municipality v Quill Associates (Pty) Ltd and Another (72470/2018) [2020] 
ZAGPPHC 99 (16 April 2020) 

Execution- the termination of the occupiers’ right of residence in terms of s 8 of 
ESTA; and second, before an eviction order can be sought, occupiers must be given 
notice of the intention to seek their eviction in terms of s 9(2)(d)(i) of ESTA. Aquarius 
Platinum (SA) (Pty) v Bonene and Others (1177/2018) [2020] ZASCA 7 (16 March 
2020) 

Execution — Sale in execution — Mortgaged immovable property — Sale of 
residential property for recovery of outstanding bond repayments — Judicial 
oversight — When triggered — Property owned by trust which was judgment debtor 
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— Provisions of rule 46A of Uniform Rules of Court not applicable even though 
property was primary residence of first respondent, a natural person. INVESTEC 
BANK LTD v FRASER NO AND OTHERS 2020 (6) SA 211 (GJ) 

Fees-  Contingency Fee Agreement does not entitle attorneyto 25% of a plaintiff’s 
award, irrespective of the amount of work he has put into matter by way of legal 
services-plaintiff to be refunded Johannes v Franz Maritz Attorneys (898/2020) 
[2020] ZAECGHC 100 (8 September 2020) 

Fica verification-Financial institution — Compliance — Fica verification — Existing 
clients — Financial institution may not demand from existing account-holders that 
they submit identification documents on pain of restriction of access to their accounts 
— Information may be obtained from other sources — Requirements in respect of 
entities representing legal persons — Financial Intelligence Centre Act 38 of 2001, s 
21B(4). HOUTBOSPLAAS (PTY) LTD AND ANOTHER v NEDBANK LTD 2020 (4) 
SA 560 (GP) 
 
Further and /or alternative relief-when granted De Kock and others v Legal Practice 
Council Gauteng Provincial Office [2020] JOL 47771 (GP)  

Interdict – Application for interim interdict – Application to consolidate Moyo v Old 
Mutual Limited and others 2020] JOL 46822 (GJ) 

Interdict – clear right founded on a contract – whether the contract was repudiated – 
principles on inquiry into allegation of repudiation re-stated. Micaren Exel Petroleum 
Wholesaler (Pty) Ltd v Stella Quick Shop (Pty) Ltd and Another (471/2019) [2020] 
ZASCA 61 (9 June 2020) 

Interdict — Interdict on repetition of allegedly defamatory statement. TAU v 
MASHABA AND OTHERS 2020 (5) SA 135 (SCA) 

Interdict – Interim interdict – Nature of – An interim interdict restraining the exercise of 
statutory powers is not an ordinary interdict, and courts grant it only in exceptional 
cases and when a strong case for that relief has been made out. Marcé Projects (Pty) 
Ltd and another v City of Johannesburg Metropolitan Municipality and another [2020] 
2 ALL SA 157 (GJ)   
 
Interdict – Interim interdict – Requirements – Applicant must establish the existence 
of a prima facie right; a well-grounded apprehension of irreparable harm if the interim 
relief is not granted (and the ultimate relief is granted); the balance of convenience 
favours the granting of the interdict; the absence of a suitable alternative remedy. 
Marcé Projects (Pty) Ltd and another v City of Johannesburg Metropolitan Municipality 
and another [2020] 2 ALL SA 157 (GJ)  
 
Interdict – Interim interdict – Requirements – In the absence of mala fides, an 
application for an interdict restraining the exercise of statutory powers is not readily 
granted – Applicant for such interdict must establish clearest of cases. Public 
Protector v Speaker of the National Assembly and others [2020] 4 All SA 776 (WCC) 
 
Interdict — Licensing — Renewal of licence — Interim interdict preventing South 

African Police Service from applying, implementing and enforcing various provisions 

of Firearms Control Act 60 of 2000, pending final relief — Set aside on appeal — 
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Requirements for interim interdict not met — Impermissible restraint on exercise of 

statutory power, violating principle of separation of powers — Firearms Control Act 

60 of 2000, ss 24, 27 and 28. NATIONAL COMMISSIONER OF POLICE AND 

ANOTHER v GUN OWNERS SOUTH AFRICA 2020 (6) SA 69 (SCA) 

Interdict - Structural interdict – Nature of – A structural interdict is one in which the 
violator is instructed to take steps to comply with its constitutional obligations and then 
report back to the court on the extent to which it has complied with the court’s order. 
Oppenheimer Park Golf Club v Matjhabeng Local Municipality and another [2020] 2 
All SA 574 (FB) 

Interdict- interdict pending defamation action infrequently granted – defence of 
justification – sustainable foundation in papers – interdict not justified. Tau v 
Mashaba and Others (335/2019) [2020] ZASCA 26 (26 March 2020) 

Interdict– Interim interdict – Appealability – An interim interdict is appealable in 
limited circumstances as dictated by the interests of justice. Old Mutual Limited and 
others v Moyo and another [2020] 2 All SA 261 (GJ) 

Interdict– Interim interdict – Requirements – Applicant must establish a prima facie 
right; a well-grounded apprehension of irreparable harm if the relief is not granted; that 
the balance of convenience favours the granting of an interim interdict; and the 
absence of another satisfactory remedy. National Commissioner of Police and another 
v Gun Owners of South Africa (Gun Free South Africa as amicus curiae) [2020] 4 All 
SA 1 (SCA) 

Interdict– Interim interdict – Requirements Marcé Projects (Pty) Ltd and another v 
City of Johannesburg Metropolitan Municipality and another [2020] JOL 46593 (GJ) 

Interdict-– Interim interdict - restraining financial institution from making payment in 
terms of a demand guarantee pending the final determination of an action to be 
instituted for an order setting aside the demand for payment in terms of the 
guarantee – Whether prima facie right, although open to some doubt, to have the 
demand for payment in terms of the guarantee set aside on the grounds that the 
demand did not comply with the terms of the guarantee and that the fraud rule or 
exception finds application. Bombardier Africa Alliance Consortium v Lombard 
Insurance Company Limited and another [2020] JOL 48680 (GP) 

Interdict– Interim interdict – Whether appealable – Traditional requirements rendering 
an order appealable, namely that it is final in effect or dispositive of a substantial part 
of the case, now subsumed under the broader constitutional “interests of justice” 
standard. National Commissioner of Police and another v Gun Owners of South Africa 
(Gun Free South Africa as amicus curiae) [2020] 4 All SA 1 (SCA) 

 
Interdict- requirements for granting of a final interdict – whether claim for damages 
an appropriate alternative remedy for ongoing infringement of rights to dignity and 
privacy – finding that due to ongoing nature of infringement damages not appropriate 
– final interdict granted. SM v ABB [2020] JOL 48558 (GJ) 
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Interdict- restraining someone from disposing of his own property Meyersdal Nature 
Estate Homeowners Association NOC and Another v Farrar and Others 
(2019/17644) [2020] ZAGPJHC 217 (4 September 2020) 

Interdict — Interim interdict — Whether effectively final interdict — Test — 
Conflicting precedents — Need to distinguish between effect of interdict on disputed 
right and its effect on object of right — If latter may be properly addressed in 
balance-of-convenience enquiry, then interdict not final in effect — Normal test 
pertaining to granting of interim interdicts to be applied. ANDALUSITE RESOURCES 
(PTY) LTD v INVESTEC BANK LTD AND ANOTHER 2020 (1) SA 140 (GJ) 

Interdict — Unlawful competition — Injurious falsehood — Publication concerning 
competitor — Application for interim interdict to supress publication of injurious 
falsehood concerning safety of applicant's product — No fault required — Prompt 
relief against unlawful competition of this sort warranted — Interim interdict pending 
claim for damages granted. NATIVA (PTY) LTD v AUSTELL LABORATORIES (PTY) 
LTD 2020 (5) SA 452 (SCA) 
 
Interdict-by Public protector- requirements for interim interdicts; the adoption of the 
new Rules and the impeachment process; the current charges against the applicant; 
the requirements for a prima facie right; and a reasonable apprehension of 
irreparable harm. Public Protector v Speaker of the National Assembly and others 
[2020] JOL 48694 (WCC) 

Interdict-Delict – Nuisance – Interdictory relief Jacobs N.O and others v Hylton 
Grange (Pty) Ltd and others [2020] JOL 46690 (WCC)   

Interdict-Final interdict – Requirements met – Mootness of a matter does not 
constitute an absolute bar – Discretion lies with the court not to consider it. 
Vermeulen Verf CC and another v DIY Superstores (Pty) Ltd and others [2020] JOL 
46521 (FB)  

Interdict-final-requirements- documentary film, titled ‘Blood Lions’- canned lions -  
The applicant maintains that the documentary is defamatory of it. Application 
dismissed. Jacobs Safaris CC v Bloodlions NPC and Others (7187/2019P) [2020] 
ZAKZPHC 31 (30 July 2020) 

Interdict-First requisite for the granting of an interim interdict (a prima facie right, 
though open to some doubt) not established. OLD MUTUAL LIMITED, OLD 
MUTUAL LIFE ASSURANCE COMPANY (SA) LIMITED , TREVOR MANUEL, NON-
EXECUTIVE DIRECTORS OF OLD MUTUAL LIMITED v PETER MTHANDAZO 
MOYO and NMT CAPITAL (PTY) LIMITED  Case No:  A5041/19  

Interdict-Interim interdict – preserving property pendente lite – based on res 
litigiosa – requirements not met – fraud – inappropriate to make findings on motion 
Pepkor Holdings Ltd and Others v AJVH Holdings (Pty) Ltd and Others; and 
Steinhoff International Holdings NV and Another v AJVH Holdings (Pty) Ltd and 
Others (205/2020 and 217/2020) [2020] ZASCA 134 (21 October 2020) 
Interdicts — Whether stricter test for grant of interim interdict against Public 
Protector. ECONOMIC FREEDOM FIGHTERS v GORDHAN AND OTHERS 2020 
(6) SA 325 (CC) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20134
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Interest – Claim for interest – Entitlement to claim interest on amounts awarded by 
court a tempore morae, ie from the date upon which the summonses were served, and 
entitlement to claim compound interest confirmed by court. Rand West City Local 
Municipality v Quill Associates (Pty) Ltd and another [2020] 2 All SA 921 (GP) 

Interim interdict — remedial action of Public Protector — separation of powers  — 
appealability of interim interdicts — prospects of success — costs orders — 
applicability of Biowatch principle — personal costs orders — appealability of costs 
orders Economic Freedom Fighters v Gordhan and Others; Public Protector and 
Another v Gordhan and Others [2020] ZACC 10 

Interim interdict against State functionary – South African Police Service – prohibited 
from exercising powers under Firearms Control Act 60 of 2000 – interdicted from 
accepting or demanding surrender of firearms with expired licences pending final 
relief extending validity of expired licences – appealable – interdict an intrusion on 
executive authority and final in effect – role of  Judge as neutral arbiter – of own 
accord amending final relief sought – inappropriate – renders court susceptible to 
allegation of bias – requisites for an interim interdict not met – no prima facie right, 
injury or absence of alternative remedy established – balance of convenience not 
favouring grant of interim relief – interdict an impermissible restraint on exercise of 
statutory power – violation of principle of separation of powers – appeal upheld. 
National Commissioner of Police and Another v Gun Owners of South Africa 
(561/2019) [2020] ZASCA 88 (23 July 2020) 

Interpleader proceedings — Sheriff triggering interpleader proceedings in wake of 
arrest under s 5(3) of AJRA where third party making claim to property — Applicant's 
claim to hold property in security under s 5(3) constituting adverse claim sufficient to 
trigger interpleader proceedings — Position analogous to that obtaining where third 
party makes adverse claim to property seized by sheriff in execution — Admiralty 
Jurisdiction Regulation Act 105 of 1983, s 5(3); Uniform Rules of Court, rule 58. 
THE FONARUN NAREE TRUSTEES, COPENSHIP BULKERS A/S (IN 
LIQUIDATION) AND OTHERS v AFRI GRAIN MARKETING (PTY) LTD AND 
OTHERS 2020 (4) SA 188 (GJ) 

Intervening party-- In any event, a person may intervene in an application if such 
person has a direct and substantial interest in the outcome of the litigation --
Moreover, our law recognises that associations that exist to promote the interests of 
their members have the power to intervene in litigation that affects those interests 
Johannesburg Society of Advocates and Another v Nthai and Others (879/2019; 
880/2019) [2020] ZASCA 171 (15 December 2020) 

Joinder – Non-joinder – Direct and substantial interest – Any party which has a direct 
and substantial interest in a particular matter should be joined in the matter – A court 
should not make an order that may prejudice the rights of parties not before it – A party 
that stands to be prejudiced by an order has a legal right to be joined to the 
proceedings so that it can protect its interests, and it must be specifically identified, 
and the papers properly served upon it. Minerals Council South Africa v Minister of 
Mineral Resources and another [2020] 4 All SA 150 (GP) 

 
Joinder- Exceptions-for misjoinder- question of misjoinder may be raised by way of 
exception Hadjigeorgiou and others v Barak Fund SPC Limited [2020] JOL 47305 (WCC)  

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2010
http://www.saflii.org/za/legis/consol_act/fca2000192/
http://www.saflii.org/za/legis/consol_act/fca2000192/
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Joinder of parties-, joinder of a party is necessary if that party has a direct and 
substantial interest that may be affected prejudicially by the judgment of the court in 
the proceedings concerned. Johannesburg Society of Advocates and Another v 
Nthai and Others (879/2019; 880/2019) [2020] ZASCA 171 (15 December 2020) 

Judge — Duties and functions — Role of judge as neutral arbiter — Judge, of own 

accord and with applicant's approval, amending final relief sought — Amounting to 

descending into arena, was inappropriate and rendered court susceptible to 

allegation of bias. NATIONAL COMMISSIONER OF POLICE AND ANOTHER v 

GUN OWNERS SOUTH AFRICA 2020 (6) SA 69 (SCA) 

Judge-recusal application- Alledged acting judge represented Sanlam in previous 
CCMA proceedings against him; and an alleged direct family relation between 
Senyatsi AJ and a Mr Nare Senyatsi, an employee of the FSCA. - recusal was not 
competent, since Senyatsi AJ had discharged his judicial duties- averments vague 
Tjiroze v Appeal Board of the Financial Services Board [2020] ZACC 18 

Judges – Application for recusal – Alleged bias Mkhatshwa and another v 
Mkhatshwa and others [2020] JOL 47169 (MM) 

Judges-- conduct-Court procedure -court raising issues not raised by either party 
Mortgage bond – whether property to be mortgaged identifiable- court raising issues 
not raised by either party - issues identified by court and on which case decided 
without any merit - agreement for property to be mortgaged established- property 
clearly identifiable- defence of fraudulent misrepresentation unfounded. 
K2012076290 (Pty) Ltd v Oude Chardonnay Rusoord (Pty) Ltd and Another 
(642/2019) [2020] ZASCA 164 (10 December 2020) 

Judges- Recusal — On grounds of appearance of bias — What constitutes — Sitting 
judge a member of amicus curiae invited by court to address it on certain legal 
issues. EX PARTE GOOSEN AND OTHERS 2020 (1) SA 569 (GJ) 

Judges-court below failed to provide reasons for order – deplorable – bringing 
administration of justice into disrepute.Copyright – computer program – claim based 
on authorship and on s 5(2) of the Copyright Act 98 of 1978 – claim not proved. 
Bergh and Others v Agricultural Research Council (93/2019) [2020] ZASCA 30 (1 
April 2020) 

Judgment by consent – Authority to settle claim – State Attorney’s authority – 
Ostensible authority may be used to hold the client, as principal, to a settlement or 
compromise of a claim even in circumstances where the attorney acted contrary to 
the direct instructions of the client, and the State Attorney’s authority to bind clients 
to a settlement of a claim is broader than that of a private attorney – Exceptional 
circumstances of case leading court to rule that the Minister of Police should not be 
held to the settlement. Minister of Police v Kunene and others [2020] 1 All SA 451 
(GJ) 

 

Judgment by consent – Rescission – Authority to settle claim – State Attorney’s 
authority Minister of Police v Kunene and others [2019] JOL 46292 (GJ) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2018
http://www.saflii.org/za/legis/consol_act/ca1978133/index.html#s5
http://www.saflii.org/za/legis/consol_act/ca1978133/


50 
 

Judgment- interest- “interest a tempore morae” –from when calculated-calculated 
from the date when the liability arose or on the date of demand or on the date when 
the summons was served or on the date of judgment, as provided for in the 
Prescribed Rate of Interest Act, No 55 of 1975 (hereinafter referred to as “the 
Interest Act”); Rand West City Local Municipality v Quill Associates (Pty) Ltd and 
Another (72470/2018) [2020] ZAGPPHC 99 (16 April 2020) 

Judgment- value-added tax -payable on an amount in respect of an order or an 
award that was made by a Court pursuant to the infringement of a copyright, as 
provided for in the Copyright Act, No 98 of 1978 Local Municipality v Quill Associates 
(Pty) Ltd and Another (72470/2018) [2020] ZAGPPHC 99 (16 April 2020) 

Judgment-electonically-This judgment was handed down electronically by circulation 
to the parties' legal representatives by email, publication on the Supreme Court of 
Appeal website and release to SAFLII. The date and time for hand-down is deemed 
to be 09h45 on 20 April 2020. Liberty Group Limited t/a Liberty Life v K & D 
Telemarketing and Others (1290/18) [2020] ZASCA 41 (20 April 2020) 

Judgment-request for written reasons- basis that “the Applicant and the Second 
Respondent have got conflicting interpretations of the implications of the said 
judgment.” Nadcom Systems (Pty) Ltd v First National Bank Ltd and Another 
(135/2020) [2020] ZAFSHC 50 (9 March 2020) 

Judgments and orders — Summary judgment — Applications — Effect of amended 
rule 32 — Opposing affidavit — Must deal with argumentative matters raised in 
founding affidavit with sufficient particularity to enable court to determine whether 
bona fide defence established — Uniform Rule 32(3). TUMILENG TRADING CC v 
NATIONAL SECURITY AND FIRE (PTY) LTD 2020 (6) SA 624 (WCC) 
 
Judgments and orders — Summary judgment — Defendant's duties of disclosure 
and to set out bona fide defence — Determinative question being whether 
defendant's version so inherently and seriously unconvincing that it can be rejected 
out of hand — Sufficient particularity — Plaintiff's particulars disclosing prima facie 
availability for defendant of defence of prescription — Matter referred to trial. 
ECLIPSE SYSTEMS AND ANOTHER v HE & SHE INVESTMENTS (PTY) LTD AND 
A RELATED MATTER 2020 (6) SA 497 (WCC) 

Judgments-reasons-importance of giving same-magistrate cautioned for giving very 
vague reasons-appeal upheld. Anderson Insurance Underwriting Managers CC FSP 
No. 339695 v The Only Professional Modern Autobody CC t/a Modern Collision 
Repair Centre (A03/2019) [2020] ZAMPMHC 17 (11 June 2020) 

Jurisdiction - Application for liquidation- jurisdiction- matters entirely governed by the 
new Act (including business rescue proceedings), a company can have only one 
place of residence, namely its registered office. Mfwethu Investments CC t.a 
Recharger Prepaid Meters v Citiq Meter Solutions (Pty) Ltd t/a Citiq Prepaid 
(13124/19) [2020] ZAWCHC 40 (19 May 2020) 

Jurisdiction – Common law – Ratione domicilii – In terms of the common law, courts 
will exercise jurisdiction on the grounds of ratione domicilii or rei gestae, which 
includes ratione contractus, in which case a court would have jurisdiction in respect 
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of contracts that are to be executed within its area of jurisdiction. Van Wyk t/a 
Skydive Mossel Bay v UPS SCS South Africa (Pty) Ltd [2020] 1 All SA 857 (WCC) 

Jurisdiction — Competition Tribunal — Peregrini not domiciled, carrying on business, 
or with physical presence in South Africa. COMPETITION COMMISSION v BANK 
OF AMERICA MERRILL LYNCH INTERNATIONAL LTD AND OTHERS 2020 (4) SA 
105 (CAC) 

Jurisdiction – Interim order – Requirements South African Broadcasting Corporation 
(SOC) Limited v Commission for Conciliation Mediation and Arbitration and others 
[2019] JOL 46188 (LC) 

Jurisdiction - Magistrates' court — Special plea to jurisdiction — Must in general be 
raised before litis contestatio — However, where sum claimed exceeding monetary 
jurisdiction of magistrates' court, and written consent to jurisdiction absent, then 
defendant retaining right to raise lack of jurisdiction even after litis constestatio — 
Magistrates' Courts Act 32 of 1944, s 29, s 45, s 46. FAIRVEST PROPERTY 
HOLDINGS v VALDIMAX CC t/a FISH & CHIPS CO AND OTHERS 2020 (3) SA 202 
(GJ) 
Jurisdiction — Maritime claim — Jurisdiction of magistrates' court to hear maritime 
claim where court otherwise having parochial jurisdiction to hear action — 
Magistrates' court lacking jurisdiction to hear maritime claims — Having no option but 
to dismiss claim once it decides it qualifies as maritime claim. WORLD NET 
LOGISTICS (PTY) LTD v DONSANTEL 133 CC AND ANOTHER 2020 (3) SA 542 
(KZP) 

Jurisdiction – Whether Magistrate’s Court can entertain a maritime claim – The 
Magistrates’ Courts Act 32 of 1944, which prescribes the jurisdiction of the 
Magistrates’ Courts makes no express or implied provision for the exercise of 
admiralty jurisdiction, and such courts have no jurisdiction to decide maritime claims 
– Magistrates’ Court correctly dismissing action. World Net Logistics (Pty) Ltd v 
Donsantel 133 CC and another [2020] 1 All SA 593 (KZP) 

Jurisdiction- Company law-residence of a company - company resides (a) at its 
principal place of business in South Africa; (b) and also at its registered office. This 
means that if the principal place of business and the registered office of a company 
are in different places, the company resides in two places (and so, potentially, in the 
areas of two different provincial divisions). Residence in either form suffices for 
jurisdiction (493B-495H). Mfwethu Investments CC t.a Recharger Prepaid Meters v 
Citiq Meter Solutions (Pty) Ltd t/a Citiq Prepaid (13124/19) [2020] ZAWCHC 40 (19 
May 2020) 

Jurisdiction- High Court did not have jurisdiction in the matters arising out of the 
terms of the written agreement between the parties. Standard Bank issued papers in 
the High Court in violation of an agreement between the parties.  There was no 
reason why Standard Bank should not be held to its bargain. Standard Bank of SA 
Ltd v Kekana; Standard Bank of SA Ltd v Mbedu; [2020] ZAWCHC 44 (25 May 
2020) 

Jurisdiction of courts —International law- Whether South African courts enjoying 
jurisdiction to consider violation of Bill of Rights in respect of conduct taking place 
outside territory of South Africa, but having effects within its borders. ACHUKO v 
ABSA BANK LTD AND OTHERS 2020 (1) SA 533 (GJ) 
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Jurisdiction– whether external company can enter business rescue – recognition of 
foreign composition among creditors approved by Italian court – who may apply and 
basis for recognition. CMC v CIPC and Others (1325/2019) [2020] ZASCA 151 (20 
November 2020); Cooperativa Muratori Cementisti - CMC Di Ravenna and Others v 
Companies and Intellectual Property Commission (1325/2019) [2020] ZASCA 151 
(20 November 2020) 

Jurisdiction-Constitution — section 34 — access to courts — interpretation of 
legislation Competition Commission of South Africa v Pickfords Removals SA (Pty) 
Limited (CCT123/19) [2020] ZACC 14 (24 June 2020) 

Jurisdiction-Constitutional court- independent school to terminate the contracts that 
entitled two child learners to attend that school. AB and Another v Pridwin 
Preparatory School and Others (CCT294/18) [2020] ZACC 12 (17 June 2020) 

Jurisdiction--Labour Relations Act 66 of 1995 — section 157(1) — concurrent 
jurisdiction — unlawful termination Baloyi v Public Protector and Others [2020] ZACC 
27 

Jurisdiction-lack of-when to be raised-before litis contestatio Fairvest Property 
Holdings v Valdimax CC t/a Fish and Chips Co and others [2019] JOL 46407 (GJ) 

Jurisdiction-matters in Magistrates' Courts Act7 (“The MCA”) and National Credit Act, 
Act 34 of 2005 (“The NCA”) in respect of NCA matters. Mpumalanga , Middelburg 
ordered to enrol NCA matters in Magistrates court. FIRST RAND BANK LTD 
APPLICANT And JOHANNES FG MOSTERT FIRST RESPONDENT CASE NOS: 
4050/18 & 3269/19 & 3166/19 IN RE: SEVERAL MATTERS ON THE UNOPPOSED 
ROLL OF 06 JULY 2020 CASE NO: 4050/18 Mpumalanga High Court Middelburg 

Jurisdiction-Winding up application-jurisdiction-company not registered nor doing 
business in the division-case transferred to correct division Cape Flexible Converters 
(Pty) Ltd v NSP Unsgaard (Pty) Ltd (22710/2019) [2020] ZAWCHC 123 (21 October 
2020) 

Legal advice — Mistake — Reliance on erroneous legal advice — Mistake, whether 
in fact or in law, excusable if just — No general principle that conduct based on faulty 
legal advice never constituting just mistake. COPPERMOON TRADING 13 (PTY) 
LTD v GOVERNMENT, EASTERN CAPE PROVINCE AND ANOTHER 2020 (3) SA 
391 (ECB)  

Legal Practice – Attorney – Gross misconduct – Application for striking from roll – 
Court must decide whether alleged offending conduct has been established on a 
preponderance of probabilities; whether practitioner in the discretion of the court is 
not a fit and proper person to continue to practise; and whether in all the 
circumstances removal from the roll and an order of suspension from practice is 
required – Gross dishonesty warranting striking from roll. South African Legal 
Practice Council v Bobotyana [2020] 4 All SA 827 (ECG) 

Legal Practice – Attorney – Striking from roll – Appeal against sanction – Section 
22(1)(d) of the Attorneys Act 53 of 1979 – Any person who has been admitted and 
enrolled as an attorney may on application by the society concerned be struck off the 
roll or suspended from practice by the court within the jurisdiction of which he practices 
if he, in the discretion of the court, is not a fit and proper person to continue to practise 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20151
http://www.saflii.org/za/legis/consol_act/lra1995188/
http://www.saflii.org/za/legis/consol_act/lra1995188/
http://www.saflii.org/za/legis/consol_act/lra1995188/index.html#s157
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2027
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2027
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as an attorney – Whether person should be suspended from practice or struck off roll 
is within the discretion of the court. Hewetson v Law Society of the Free State [2020] 
3 All SA 15 (SCA) 

Legal Practice – Attorney’s fees – Reasonableness – Contingency fee agreement – 
Validity of agreement – In terms of section 2 of the Contingency Fees Act 66 of 1997, 
the attorney is required at the outset, to make an assessment of the prospects of 
success of the client’s case – Where contingency fee agreement was only concluded 
a few months before the trial despite the fact that the plaintiff’s attorney had been 
working on the matter on a contingency basis for much longer, section 2 not complied 
with and agreement was invalid. Mkuyana v Road Accident Fund [2020] 3 All SA 834 
(ECG) 

Legal Practice – Legal representatives’ appearance in court – Regulation of litigation 
during national State of disaster – Regulations issued by Minister of Co-Operative 
Governance and Traditional Affairs restricting movement of persons and goods from 
within disaster-stricken area – Permits required by legal representatives in terms of 
directives, which restricted access to courts to persons with a material interest in a 
case, subject to certain exceptions and social distancing requirements – Non-
compliance with regulations – Practitioners who acted recklessly by travelling across 
border in breach of regulations, not permitted to charge clients any fees for 
preparation, travelling or appearance in court. Administrator of Dr JS Moroka 
Municipality and others v Kubheka [2020] 3 All SA 96 (ML) 

Legal Practice – Regulation of legal profession – Establishment of Provincial 
Councils – Regulations and Rules published under Legal Practice Act 28 of 2014 – 
Constitutionality – Allegation of unfair discrimination – When a measure is 
challenged for violating an equality provision, its defender may meet the challenge 
by showing it as that which is contemplated in section 9(2) of the Constitution, in that 
it promotes the achievement of equality and is designed to protect and advance 
persons disadvantaged by unfair discrimination – Electoral scheme for Provincial 
Councils not discriminatory or reviewable. Cape Bar v Minister of Justice and 
Correctional Services and others (National Bar Council of South Africa and others 
as amici curiae) 2020] 3 All SA 413 (WCC) 

Legal Practice Act 28 of 2014 – legal practitioners to be admitted and enrolled either 
as advocate or attorney – s 115 preserves the right of any person who qualified for 
admission as an advocate, attorney, conveyancer or notary prior to the 
commencement of the Act to be so admitted thereafter – preservation of right 
extends ad infinitum – s 32 empowers Legal Practice Council to convert enrolment of 
a legal practitioner without recourse to the high court – s 32 does not detract from 
jurisdiction of the high court to order the Legal Practice Council to enrol a legal 
practitioner as an advocate where the practitioner qualifies for enrolment as such in 
terms of the Legal Practice Act. South African Legal Practice Council v Alves and 
Others (1255/2019) [2020] ZASCA 170 (14 December 2020) 

Legal Practice Act—section 47—ombudsman—appointment of first ombud 
Legal Practice Council-Rule 22.1.9 -   such irregular service only applies to 
applicants who were party to a practical vocational training contract whilst rendering 
irregular services- no practical vocational contract exists cannot be condoned De 
Kock and others v Legal Practice Council Gauteng Provincial Office [2020] JOL 
47771 (GP)  
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Legal practitioner- Fidelity Fund Certificate- re-issue refused- expert did not give 
proof-trust account in shambles Selota v South African Legal Practice Council [2020] 
JOL 47060 (GP)  

Legal practitioner — Legal profession — Regulation — Composition of provincial 
councils of Legal Practice Council — Constitutionality of race and gender 
requirements — Court finding that impugned rules and regulations constitutional and 
binding — Legal Practice Act 28 of 2014, s 23. CAPE BAR v MINISTER OF 
JUSTICE AND OTHERS 2020 (6) SA 165 (WCC) 

Legal practitioners- Cybercrime: The SCA confirmed what as acting judge Matthew 
Klein ruled in Fourie v Van Der Spuy 2020 (1) SA 560 (GP) in this case. Global & 
Local Investments Advisors (Pty) Ltd v Fouche (71/2019) [2020] ZASCA 8 (18 March 
2020) 

Legal Practitioners Fidelity Fund-liability to pay where attorney stole money from 
trust fund- claimants do what is reasonable to recover from the dishonest attorney 
before turning to the Fund. On the papers before me the requirement of neither the 
repealed nor of the new Act was met. The applicant has not demonstrated on its 
papers that it did all that was reasonable to recover from the attorney that which was 
stolen. This failure is fatal to its claim against the Fund.  Rodel Financial Services 
(Pty) Ltd v Legal Practitioners Fidelity Fund (42693/2019) [2020] ZAGPJHC 238 (7 
October 2020) 

Legal practitioners — Attorney — Rights and duties — Duties — Cybercrime — Duty 
to employ measures to ensure attorney and client safe from online fraud. FOURIE v 
VAN DER SPUY & DE JONGH INC AND OTHERS 2020 (1) SA 560 (GP) 

Legal practitioners — Attorney — Rights and duties — Duties — Duty to execute 
mandate with required standard of diligence, skill and care — Cybercrime — 
Payments by law firm, using money held in trust on behalf of client, purportedly on 
latter's instructions — Emails in fact from unknown third parties who had hacked 
client's account — Failure of attorney to employ measures to ensure attorney and 
client safe from online fraud — Failure to exercise requisite skill, knowledge and 
diligence of average practising attorney, and thus failure to discharge fiduciary duty 
to client. FOURIE v VAN DER SPUY & DE JONGH INC AND OTHERS 2020 (1) SA 
560 (GP) 

Legal practitioners — Duties of — Duties toward client — Duty to avoid running up 
unnecessary costs — Code of Conduct for Legal Practitioners, clause 3.3. S v 
MADLALA 2020 (2) SACR 120 (GP) 

 

Legal Proceedings Against Certain Organs of State Act, 40 of 2002 (the Act) and 
granting them leave to institute legal proceedings Luke Tembani and 24 others v 
President of the Republic of South Africa (Gauteng Division, Pretoria) Case no 
24552/2019 (18 December 2020) 
 
Legal Proceedings Against Certain Organs of State Act.-plaintiff good cause- 
prospects of success-his explanation that he took all necessary steps to place his 
attorneys in a position to pursue his claim expeditiously; right of access to courts; 
and the delay in launching the application for condonation. Higgs v City of Cape 
Town and another [2020] JOL 48863 (WCC) 



55 
 

Legal professional privilege — Legal advice privilege — Waiver — Implied waiver — 
Whether any distinction between 'implied waiver' and 'imputed waiver'. CONTANGO 
TRADING SA AND OTHERS v CENTRAL ENERGY FUND SOC LTD AND 
OTHERS 2020 (3) SA 58 (SCA) 

Locus standi – Commercial standing – To establish standing on the basis of 
commercial own interests when challenging a decision of a private body, a litigant must 
show that the challenged decision affects his or her own rights or potential rights or 
interests. Moropa and others v Chemical Industries National Provident Fund and 
others [2020] 4 All SA 197 (GJ) 

Locus standi - establish a direct interest in a matter-interest lies in receiving payment 
of members Medihelp v Minister of Finance NO (1387/2018) [2020] ZASCA 29 (26 
March 2020) 

Locus standi — Of amicus curiae, invited to assist court, to bring application for 
recusal of judge. EX PARTE GOOSEN AND OTHERS 2020 (1) SA 569 (GJ) 

Locus standi— Decisions — Decision materially and adversely affecting rights — 
Internal remedy of review or appeal — Individual dutied to exhaust internal remedy 
before approaching court only where decision accompanied by adequate reasons — 
Immigration Act 13 of 2002, s 8(4). DIRECTOR-GENERAL, DEPARTMENT OF 
HOME AFFAIRS AND OTHERS v LINK AND OTHERS 2020 (2) SA 192 (WCC) 

Locus standi— Dispute — Referral to conciliation — Power of court under NEMA s 
17(3) to refer dispute to conciliation — Dispute meaning dispute concerning 
protection of environment, not dispute over handling of internal appeal by MEC — 
Court lacking power to suspend latter pending conciliation — National Environmental 
Management Act 107 of 1998, s 17(3). LONG BEACH HOMEOWNERS 
ASSOCIATION v MEC FOR ECONOMIC DEVELOPMENT, ENVIRONMENTAL 
AFFAIRS AND TOURISM, EASTERN CAPE 2020 (2) SA 257 (ECG) 

Locus standi of Bar associations to intervene and /or bring applications-the JSA and 
the PSA, of whom Mr Nthai was a member, had brought the disciplinary proceedings 
against Mr Nthai that led to his removal from the roll. They accordingly had a 
material interest in the outcome of his readmission application and were best placed 
to make submissions on his suitability for readmission. Second, neither the Uniform 
Rules, nor the Practice Directive, deprive the JSA and the PSA of standing to 
intervene in readmission applications in different provinces. Johannesburg Society of 
Advocates and Another v Nthai and Others (879/2019; 880/2019) [2020] ZASCA 171 
(15 December 2020) 

Locus standi --Pension fund – non member can be a complainant as defined in s 1 of 
PFA acceptance as member of person not qualified to be a member – acceptance 
contrary to rules of fund – ultra vires and void – membership contract void for 
common mistake – estoppel and waiver not available to fund – complaint to Pension 
Funds Adjudicator in terms of s 30A of the Pension Funds Act 28 of 1956 (the PFA) 
– scope of Adjudicator's jurisdiction – whether claim for repayment of contributions a 
complaint as defined in s 1 of PFA – whether a non member can be a complainant 
as defined in s 1 of PFA – whether jurisdiction to determine enrichment claim for 
recovery of contributions made by person not qualified to be a member – condictio 
indebiti requirements Municipal Employees Pension Fund and Another v 
Mongwaketse (969/2019) [2020] ZASCA 181 (23 December 2020) 
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Locus standi-Action against developer of sectional title development arising from 
defects in the design and construction of foundations for structures situated on 
common property – power of body corporate to pursue such a claim – Sectional Title 
Schemes Management Act 8 of 2011 – body corporate's power to pursue such a 
claim conferred by s 2(7)(b) of Act – no need for a special resolution in terms of 
s 2(7)(e) of Act. Central Developments Tshwane (Pty) Ltd and Another v Body 
Corporate, Twee Riviere Aftree Oord (635/2019) [2020] ZASCA 107 (21 September 
2020)  

Locus standi--Defamation — Who may sue or be sued — Government departments 
— Whether departments of national government may interdict prospective 
defamation. MINISTER OF POLICE AND OTHERS v SILVERMOON 
INVESTMENTS 145 CC AND OTHERS 2020 (6) SA 586 (KZD) 
 
Magistrate — Appointment — Procedure — Shortlisting — Best-qualified applicant, 
white male, not shortlisted — Contrary to policy, unconstitutional and unlawful — Set 
aside — Constitution, s 174(2); Magistrates Act 90 of 1993, s 5(2), s 5(4) and s 6(7). 
LAWRENCE v MAGISTRATES COMMISSION AND OTHERS 2020 (2) SA 526 (FB) 

Magistrate-recusal- effect of- Bokoni’s application for the recusal of Magistrate 
Malebane on the grounds of bias, pertaining to the manner in which he had 
conducted the trial thus far. This prompted Bokoni to withdraw its appeal on 30 May 
2017 as the effect of the recusal was that the appeal was now ‘a nullity’ --  It has long 
been accepted by our courts that a decision maker should be unbiased and 
impartial. This common-law right is now buttressed by the fair trial rights in the 
Constitution-- If nullity is visited upon the proceedings of an administrative tribunal 
where the taint of bias is established, how much more so in a court of law Bokoni 
Platinum Mines v Moropane (1035/2019) [2020] ZASCA 168 (11 December 2020) 

National Credit Act 34 of 2005 – Jurisdiction – Rights of consumer – Access to courts 
– Many citizens being deprived of equal access to the courts by credit providers 
instituting legal proceedings in matters based on the National Credit Act in the 
country’s High Courts as court of first instance and not in the lower courts as was the 
intention of the legislator when it drafted the Act – Court ruling that such matters should 
be issued, and tried in the Magistrates’ Court. FirstRand Bank Ltd v Mostert and 
another and related matters [2020] 4 All SA 126 (ML) 

National Credit Act 34 of 2005 (NCA) – debt review – rescission of order for debt 
review granted in the magistrate’s court – monthly instalment insufficient to cover 
interest – debt review order void – rescission order not appealable. FirstRand Bank 
Ltd v McLachlan and Others (394/2019) [2020] ZASCA 31 (1 April 2020) 

National Credit Act 34 of 2005, s 86(1).— Consumer credit agreement — Debt 
review — Whether consumer entitled to exit, withdraw from, or terminate debt review 
process after application for debt review.MABUDUGA v NEDBANK LTD 2020 (1) SA 
599 (GP) 

National Credit Act 34 of 2005-remedies-lender is a ‘credit provider’- 40 of the NCA 
required a credit provider to whom the total principal debt under ‘all outstanding 
credit agreements’ exceeded R500 000 to apply for registration as a credit provider- 
the condictio ob iniustam causam available-enrichment also possible Engelbrecht 
NO and Others v Du Toit (2723/2015) [2020] ZAWCHC 119 (19 October 2020)  
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National Credit Act- appeal against NC Tribunal-appeal upheld- SHOPRITE 
INVESTMENTS LIMITED v THE NATIONAL CREDIT REGULATOR  

National Credit Act- Credit agreement — Consumer credit agreement — Cost of 
credit — 'Collection costs' — Including all legal fees incurred by credit provider in 
order to enforce monetary obligations of consumer under credit agreement charged 
before, during and after litigation — National Credit Act 34 of 2005, s 1 sv 'collection 
costs' and ss 101(1)(g) and 103(5). UNIVERSITY OF STELLENBOSCH LAW 
CLINIC AND OTHERS v NATIONAL CREDIT REGULATOR AND OTHERS 2020 (3) 
SA 307 (WCC) 

National Credit Act  – Micro- loans – “collection costs” – Definition in National Credit 
Act 34 of 2005 – The term “collections costs” as defined in the Act is to be read to 
include legal fees incurred to enforce the monetary obligation under the credit 
agreement, regardless of whether such fees are charged before, during or after 
litigation. University of Stellenbosch Law Clinic and others v National Credit 
Regulator and others [2020] 1 All SA 842 (WCC) 

National Credit Act, 2005 (Act No. 32 of 2005 (the NCA)) - applicable - Magistrates’ 
Courts court of first instance jurisdiction in such matters- be dealt with in the 
magistrate’s court at less expense to the litigants –COURT REFERS TO M Roestoff, 
H Coetzee, University of Pretoria, Journal for Contemporary Roman-Dutch Law/ 
Tydskrif vir Hedendaagse Romein-Hollandse Reg, Vol 71, No. 4, pp 678-
668, Consent to Jurisdiction – Unlawful provision in a credit agreement in terms of 
the National Credit Act- Is the jurisdiction of a Court ousted thereby? Standard Bank 
of SA Ltd v Kekana; Standard Bank of SA Ltd v Mbedu; [2020] ZAWCHC 44 (25 May 
2020) 

National Credit Act, Act 34 of 2005 (“The NCA”) in respect of NCA matters, 
Mpumalanga , Middelburg ordered to enrol NCA matters in Magistrates court. FIRST 
RAND BANK LTD APPLICANT And JOHANNES FG MOSTERT FIRST 
RESPONDENT CASE NOS: 4050/18 & 3269/19 & 3166/19 IN RE: SEVERAL 
MATTERS ON THE UNOPPOSED ROLL OF 06 JULY 2020 CASE NO: 4050/18 
Mpumalanga High Court Middelburg 
 
National Credit Act-offer to settle-loan agreement –agreement not void Haasbroek v 
Moolman NO and others [2020] JOL 48746 (NWM)  

National Credit Act–Section 128– Cancellation of agreement on default and 
repossession of goods – Attachment and sale in execution of goods – Right of 
debtor to challenge estimated values and price realised upon a sale of goods after 
repossession by the credit provider – Section 128 of National Credit Act 34 of 
2005 allows for a contestation in relation to a disputed sale of goods. FirstRand Bank 
Limited t/a Wesbank v Davel (University of the Free State Law Clinic as amicus 
curiae) [2020] 1 All SA 303 (SCA) 

National Credit Act-section 129 notice- obligation to “draw to the notice of the 
consumer in writing”, without specifying how this was to be done- It would seem to 
me that in the circumstances, I must, or at least may, regard the chosen address to 
be fatally defective for the purposes of s129(5) and, instead of purporting to 
authorize a deviation from the section that does not entail personal service, create 
the most sensible constructive domicilium for purposes of the section, to the extent 

http://www.saflii.org/za/legis/num_act/nca2005152/
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that it still applies in the circumstances, and, in the alternative, deem the section 
simply not to apply and apply a constructive choice on the part of the consumer of 
the email method specified in s65(2)(iii).Standard Bank of South Africa Limited v 
Matse; In Re: Standard Bank of South Africa Limited v Matse (19/41390) [2020] 
ZAGPJHC 221 (11 September 2020) 

National Credit Act-sections 129 and 130-whether payment of an arrear amount 
specified in a notice issued under section 129 of the NCA prevents the enforcement 
of a credit agreement even if, at the time the payment is made, the consumer has 
fallen into further arrears which are not part of the sum specified in the section 129 
notice. Mashele v BMW Financial Services (Pty) Ltd and Another (29899/2018) 
[2020] ZAGPPHC 665 (18 November 2020) 

Non-joinder of the sheriff, purchaser and the auctioneers-ruled they had no interest 
Van der Linde NO and Others v Chicken Manor CC and Another (5798/2019) [2020] 
ZAFSHC 51 (12 March 2020) 

Notice of bar- defendant’s notice, purportedly in terms of rule 23(1)(a), dated 22 April 
2020 is declared to be an irregular step and is set aside-defendant must pay the 
plaintiff’s costs in the rule 30 application. Hill NO and Another v Brown (3069/20) 
[2020] ZAWCHC 61 (3 July 2020) 

Particulars of claim-amendment-other options Hollard Life Assurance Co Ltd v Wolf-
Pack Rentals (Pty) Ltd Case 2165/2018. Judgement on 13 December 2019. 

Plea and counterclaim – Application for leave to amend – An amendment will 
generally be granted to enable the real issues between the parties to be properly 
ventilated, but where amendment results in prejudice that cannot be cured by an 
award of costs or a postponement, it will be refused. Ergo Mining (Pty) Limited v 
Ekurhuleni Metropolitan Municipality and another [2020] 3 All SA 445 (GJ)  
Plea and counterclaim – Application for leave to amend Ergo Mining (Pty) Limited v 
Ekurhuleni Metropolitan Municipality and another [2020] JOL 47369 (GJ) 
 
Pleadings – Amendment of pleadings and discovery of   documents. Amendments 
introducing vagueness in pleadings should not be allowed – pleading of foreign law 
must refer to the specific law upon which the pleader relies. Turkcell Iletisim Hizetleri 
AS and Another v MTN Group Limited and Others (2013/44462) [2020] ZAGPJHC 
244 (6 October 2020) 

Plea-special plea-“once and for all” rule- special plea dismissed Alec Brett N.O> and 
others v Kushner Eastern Cape, Grahamstown CA61/2019 

Plea-special plea-prescription- statutory prescription special plea and determination 
of a time bar defence-meaning section 12(3) is not that a creditor must have a 
suspicion (even a reasonable suspicion, at that) that the conduct of the debtor giving 
rise to the debt is wrongful and actionable-a creditor must have knowledge that such 
conduct is wrongful and actionable in law. WK Construction (Pty) Limited v Rowland 
and Others (8186/2016) [2020] ZAKZDHC 8 (4 March 2020) 

Power of attorney granted by company to secure a debt owed to the grantee – Power 
of attorney given as security for a debt owed is irrevocable for as long as the debt 
remains unpaid – purported revocation of power of attorney invalid. Smit and Others 
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v Origize 166 Strand Real Estate (Pty) Ltd and Others (Case no 710/19) [2020] ZASCA 
132 (19 October 2020) 

Prescription — Lodgement — Claim prescribing three years after it arises unless it is 
lodged within those three years — Where last day of those three years in which to 
lodge is Saturday, last day is extended to next day on which claim may be lodged — 
Road Accident Fund Act 56 of 1996, ss 23 and 24. GABUZA v ROAD ACCIDENT 
FUND 2020 (2) SA 228 (GP) 

Prescription – service of summons on surety and co-principal debtor – prescription in 
favour of another surety and co-principal debtor not interrupted thereby. Liberty 
Group Ltd v Illman (1334/2018) [2020] ZASCA 38 (16 April 2020) 

Prescription – when debt falls due – rendering invoice does not interrupt prescription. 
Nature’s Choice Farms (Pty) Ltd v Ekurhuleni Metropolitan Municipality (Case no 
463/19) [2020] ZASCA 20 (25 March 2020)  

Prescription — Whether interrupting prescription against surety A will interrupt 
prescription against debtor — Whether interrupting prescription against surety A will 
interrupt it against surety B — Prescription Act 68 of 1969, s 11. LIBERTY GROUP 
LTD v ILLMAN 2020 (5) SA 397 (SCA) 

Prescription Act 68 of 1969 – when prescription started running – result favourable to 
the plaintiff remains a requirement for the completion of the cause of action in a 
claim based on malicious proceedings. The appellant’s case is that her cause of 
action only arose and prescription only started running after the HPCSA notified her 
that the respondent’s complaint against her had been dismissed and that was on 13 
November 2009. It is settled law that prescription begins to run as soon as the debt 
is due and the creditor knows the identity of the debtor and the facts giving rise to the 
debt Holden v Assmang Limited (Case no 1277/19) [2020] ZASCA 145 (5 November 
2020) 

Prescription Act 68 of 1969  – claim in respect of a universal partnership prescribes 
after three years from the termination of the universal partnership in terms of s 
11(d)  – termination date of universal partnership is a fact-specific issue; sometimes 
it may coincide with the termination of the consortium but not necessarily – claim 
prescribed as it was instituted more than three years after the universal partnership 
terminated. Khan v Shaik (641/2019) [2020] ZASCA 108 (21 September 2020) 

Prescription Act 68 of 1969 – s 14 of the Act – whether series of payments in terms 
of agreement between creditor and debtor were acknowledgements of liability that 
interrupted prescription. Investec Bank Limited v Erf 436 Elandspoort (Pty) Ltd and 
Others (410/2019) [2020] ZASCA 104 (16 September 2020) 

Prescription Act 68 of 1969 not applicable to claims under the Road Accident Fund 
Act 56 of 1996 – prescription of such claims regulated by s 23 of Road Accident 
Fund Act. Interpretation of statutes – provisions of Prescription Act 68 of 1969 not 
applicable to claims under the Road Accident Fund Act 56 of 1996 – prescription of 
such claims regulated by s 23 of Road Accident Fund Act. Van Zyl NO v Road 
Accident Fund (263/19) [2020] ZASCA 51 (6 May 2020) 

http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20145
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s11
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s11
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s14
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/num_act/rafa1996147/
http://www.saflii.org/za/legis/num_act/rafa1996147/
http://www.saflii.org/za/legis/num_act/rafa1996147/
http://www.saflii.org/za/legis/num_act/rafa1996147/index.html#s23
http://www.saflii.org/za/legis/num_act/rafa1996147/
http://www.saflii.org/za/legis/num_act/rafa1996147/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/num_act/rafa1996147/
http://www.saflii.org/za/legis/num_act/rafa1996147/
http://www.saflii.org/za/legis/num_act/rafa1996147/index.html#s23
http://www.saflii.org/za/legis/num_act/rafa1996147/
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Prescription- In terms of s 12(1) of Act 68 of 1969 prescription commences running 
'as soon as the debt is due'. The term ‘debt’ in the section is wide enough to include 
any liability arising from or owing under a contract. A debt only becomes due when 
the creditor acquires a complete cause of action and prescription commences to run 
as soon as the debt is due. Minister of Public Works v Roux Property Fund (Pty) Ltd 
(779/2019) [2020] ZASCA 119 (1 October 2020) 

Prescription- Interpretation of statutes – provisions of Prescription Act 68 of 1969 not 
applicable to claims under the Road Accident Fund Act 56 of 1996 – prescription of 
such claims regulated by s 23 of Road Accident Fund Act. Phillipa Susan van Zyl NO 
v The Road Accident Fund (263/19) [2020] ZASCA 51 (6 May 2020)  

Prescription of claims-Amendments-claims-prescription-effect on –taken into 
account  Bray v Boshoff N.O. in re Boshoff N.O. v Bray Gauteng Local Division, JHB, 
case 2017/16274  

Prescription- time bar provisions-auditors- two years in contract-compelled the 
plaintiff to exercise its right to claim redress, undiminished and unlimited, but to do so 
within a two year period – the provisions are enforceable- not unenforceable as a 
result of the provisions of section 46(8) of the Auditing Profession Act No. 26 of 2005 
("the APA") "A registered auditor may not through an agreement or in any other way 
limit or reduce the liability that such auditor may incur in terms of this section." WK 
Construction (Pty) Limited v Rowland and Others (8186/2016) [2020] ZAKZDHC 8 (4 
March 2020) 

Prescription- time begins to run against the creditor when it has the minimum facts 
that are necessary to institute action Olive Marketing CC v Eden Crescent Share 
Block Limited and another (Shepstone and Wylie and others as Third Parties) [2020] 
JOL 48741 (KZD) 

Prescription — Extinctive prescription — Interruption — By service of process — 
Notice of joinder — Conflicting precedents on whether service of application for 
joinder interrupting prescription — Court finding that since cause in joinder 
application not same as in main claim for payment of debt, notice of joinder not 
interrupting prescription — Court departing from erroneous precedent — Prescription 
Act 68 of 1969, s 15(1). NATIVA MANUFACTURING (PTY) LTD v KEYMAX 
INVESTMENTS 125 (PTY) LTD AND OTHERS 2020 (1) SA 235 (GP) 

Prescription Act 68 of 1969 – sections 12(1) and 12(3) – knowledge of identity of 
debtor and basis of cause of action – when knowledge acquired or deemed to have 
been acquired through the exercise of reasonable care—trustees action for 
commissions paid to brokers who solicited investments in a pyramid scheme Bester 
and Others NNO v Gouws and Others (851/2019) [2020] ZASCA 174 (17 December 
2020) 

Prescription-Competition Act 89 of 1998 — section 67 — time bar provision — 
prescription Competition Commission of South Africa v Pickfords Removals SA (Pty) 
Limited (CCT123/19) [2020] ZACC 14 (24 June 2020) 

Prescription-exception — Prescription raised in exception rather than in special plea 
— Whether exception is an irregular proceeding HABIB AND ANOTHER v 
ETHEKWINI MUNICIPALITY 2020 (1) SA 580 (KZD) 

http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s12
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s12
http://www.saflii.org/za/legis/consol_act/ca1998149/
http://www.saflii.org/za/legis/consol_act/ca1998149/
http://www.saflii.org/za/legis/consol_act/ca1998149/index.html#s67
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Prescription-Extinctive prescription – s 12(3) of Prescription Act 68 of 1969 – 
involves two enquiries in respect of facts from which the debt arises (primary facts) – 
first: determination of primary facts – second: ascertainment of when primary facts 
were known or should reasonably have been known.- In the present matter only the 
requirement of knowledge of ‘the facts from which the debt arises’ needs to be 
considered- MEC for Health, Western Cape v M C (1087/2019) [2020] ZASCA 165 
(10 December 2020) 

Prescription-when contract requires that action be instituted within a specific time 
period, namely, two years, cannot be read as an attempt to "limit" or reduce "liability". 
WK Construction (Pty) Limited v Rowland and Others (8186/2016) [2020] ZAKZDHC 
8 (4 March 2020)  

President Cyril Ramaphosa has appointed recently retired Honourable Justice 
Sirajudien Desai as the Legal Services Ombud in terms of Section 47 of the Legal 
Practice Act No 28 of 2014.  

Pre-trial conference-on which issues may the parties agree-when the lawyers agree 
it is as if they had the clients’ consent-This judgment concerns the court’s jurisdiction 
to make an order based upon the agreement of the parties’ legal representatives but 
where one of the parties had not agreed to the order-lawyers may agree Denby v 
Ekurhuleni Metropolitan Municipality (27338/2017) [2020] ZAGPJHC 213 (9 
September 2020)  

Privilege — Legal professional privilege — Legal advice privilege — Waiver — 
Implied waiver — Summary of principles. CONTANGO TRADING SA AND OTHERS 
v CENTRAL ENERGY FUND SOC LTD AND OTHERS 2020 (3) SA 58 (SCA) 
Privileged documents- The principle of joint or common interest in privileged 
documents accepted and applied. Turkcell Iletisim Hizetleri AS and Another v MTN 
Group Limited and Others (2013/44462) [2020] ZAGPJHC 244 (6 October 2020) 

Relief – Amendment of relief sought at suggestion of court – Amendments made by 
court to relief sought constituting an inappropriate intervention resulting in new case 
for applicant, and inviting allegations of bias. National Commissioner of Police and 
another v Gun Owners of South Africa (Gun Free South Africa as amicus curiae) 
[2020] 4 All SA 1 (SCA) 

Res judicata (issue estoppel) and piecemeal litigation (multiple-stage defences) in 
patent disputes — Court deadlocked on whether failed bid for revocation barring 
applicant from raising invalidity defences in subsequent infringement (damages) 
action against it — Whether applicant should be allowed to launch fresh validity 
challenge on new ground — Ease with which validity challenges should be allowed 
— Patents Act 57 of 1978, s 25 and s 61(1). ASCENDIS ANIMAL HEALTH (PTY) 
LTD v MERCK SHARP DOHME CORPORATION AND OTHERS 2020 (1) SA 327 
(CC) 

Res judicata-whether the judgment refusing the application for leave to amend plea 
and counterclaim was res judicata – whether the recusal of the judicial officer who 
granted the order refusing amendment, which recusal was based on bias, invalidates 
every aspect of a trial, including judgments and orders made in the course of the 
trial. Bokoni Platinum Mines v Moropane (1035/2019) [2020] ZASCA 168 (11 
December 2020) 

http://www.saflii.org/za/legis/consol_act/pa1969171/
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Rescission application – Explanation for failure to appear in court when order was 
made, and lateness of rescission application, counting against granting of rescission 
– Where no proper case under rule 31(2)(b) was established for the setting aside of 
default judgment granted, and interests of justice not served by setting aside of 
order, rescission was refused Biermann v Buffalo City Metropolitan Municipality and 
related matters [2020] 1 All SA 688 (ECL)  

Rescission application – Uniform Rule 42(1)(a) – A court may rescind or vary an 
order or judgment erroneously sought or erroneously granted in the absence of any 
party affected thereby – An order is not erroneously granted or sought where the 
plaintiff was procedurally entitled to the order and no mistake occurred in the 
proceedings` Selota Attorneys and another v Ramolotja and others [2020] 4 All SA 
569 (GJ) 

Rescission- application based on common law – At common law, a judgment by 
consent may be rescinded on the grounds of justa causa, where there is an absence 
of a valid agreement to support the judgment. Minister of Police v Kunene and others 
[2020] 1 All SA 451 (GJ)  

Rescission application-default judgment-attachment of bank accounts -An 
application for rescission of a default judgment granted by the registrar, after which 
applicant's bank accounts were attached without notice to her. Absa was at fault. 
Booysen v Absa Bank Ltd and others Case 25718/2018 Gauteng, JHB. (11 
September 2020) 

Rescission in terms of common law – good cause – must allege facts which, if 
proved, would constitute a defence valid in law, with some prospect of success – 
bona fide defence not made out. Van Heerden v Bronkhorst [2020] JOL 48938 
(SCA) 

Rescission in terms of common law – good cause – must allege facts which, if 
proved, would constitute a defence valid in law, with some prospect of success – 
bona fide defence not made out. Van Heerden v Bronkhorst (846/19) [2020] ZASCA 
147 (13 November 2020) 

Rescission of judgment – rule 42(1)(a) – notice of motion a hybrid between form 2 
and form 2(a) – form condoned – no prejudice to any affected party - not constituting 
procedural error – judgment not erroneously sought or erroneously granted. Van 
Heerden v Bronkhorst [2020] JOL 48938 (SCA) 

Rescission of judgment – rule 42(1)(a) – notice of motion a hybrid between form 2 
and form 2(a) – form condoned – no prejudice to any affected party – notice of 
hearing delivered to electronic address provided by respondent, but not received – 
not constituting procedural error – judgment not erroneously sought or erroneously 
granted. Van Heerden v Bronkhorst (846/19) [2020] ZASCA 147 (13 November 
2020) 

 Rescission of judgment – whether an order granting a right of way of necessity can 
be rescinded on the basis of fraud or justus error – insufficient evidence to prove 
respondents’ knowledge of fraudulent misrepresentation  – no basis for finding that 
court a quo would have granted a different order had the true facts been known to it 
– appeal dismissed. Fraai Uitzicht 1798 Farm (Pty) Limited v McCullough and Others 
(118/2019) [2020] ZASCA 60 (5 June 2020) 
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Rescission of judgment-liquidation--what grounds-common law and/or rule 42 and/or 
section 354(1)of Companies Act 1973 --language of the section is wide enough to 
afford the Court a discretion to set aside a winding-up order both on the basis that it 
ought not to have been granted at all and on the basis that it falls to be set aside by 
reason of subsequent events. Hlumisa Technology (Pty) Ltd and Another v Voigt 
N.O and Others (111/2018) [2020] ZAECGHC 133 (1 December 2020) 

Review – adjudicator’s determination under a building contract susceptible to 
revision in pending arbitration – proceedings uncompleted – review generally 
entertained only to prevent grave injustice – no such circumstance shown – high 
court correctly dismissed review application. Ekurhuleni West College v Segal and 
Another (1287/2018) [2020] ZASCA 32 (2 April 2020) 

Review — Administrative action — What constitutes — Decision of body corporate of 
sectional title scheme — Decision having effect on third parties external to body 
corporate — Decision having public effect and reviewable as administrative action 
under Promotion of Administrative Justice Act 3 of 2000. BAE ESTATES AND 
ESCAPES (PTY) LTD v TRUSTEES, THE LEGACY BODY CORPORATE AND 
ANOTHER 2020 (4) SA 514 (WCC) 
 
Review — After failure of internal appeal — In most cases, both decisions to be 
challenged — Whether twin challenges required depending on circumstances 
SOUTH DURBAN COMMUNITY ENVIRONMENTAL ALLIANCE v MEC FOR 
ECONOMIC DEVELOPMENT, TOURISM AND ENVIRONMENTAL AFFAIRS, 
KWAZULU-NATAL PROVINCIAL GOVERNMENT AND ANOTHER 2020 (4) SA 453 
(SCA) 

Review — Applicability of rule 53 of Uniform Rules — Issue moot and interlocutory 
— Constitutional Court refusing to exercise discretion to entertain it on appeal — 
Semble: While executive decisions generally reviewable under principle of legality 
and rule 53, applicability of rule 53 to cabinet appointments requiring detailed 
consideration — Constitution, ss 91(2) and 93(1); Uniform Rules of Court, rule 53. 
PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA v DEMOCRATIC ALLIANCE 
AND OTHERS 2020 (1) SA 428 (CC) 

Review — Decision of functionary — Acting under specialised legislation — 
Deviation from general requirements for administrative action — Principle of 
deference — Promotion of Administrative Justice Act 3 of 2000, s 6. STAUFEN 
(PTY) LTD v MINISTER OF PUBLIC WORKS AND OTHERS 2020 (4) SA 78 (SCA) 

Review – Delay in bringing application – Section 7(1) of the Promotion of 
Administrative Justice Act 3 of 2000 requiring review to be brought within 180 days 
of impugned decision – Where explanation for delay was satisfactory, court granting 
condonation in terms of section 9 of Act. Centre for Child Law and others v Minister 
of Basic Education and others (Section 27 and another as amici curiae) [2020] 1 All 
SA 711 (ECG)  

Review – Judicial review – As distinct from an appeal, a review is generally about 
illegality, procedural irregularity or irrationality which is such as to justify intervention 
by the court – In matter involving geographic name change, sole enquiry was 
whether irrelevant considerations were taken into account or relevant considerations 
not considered in the impugned decision – and not the appropriateness or merits of 



64 
 

the name change issue. Ndumo v Minister of Arts and Culture NO and others [2020] 
2 All SA 225 (ECG) 

Review — Of decision not to sell land to 78-year old African farmer who qualified for 
grant but instead to enter into 30-year lease — Failure to hear affected person, to 
furnish reasons, to act rationally and reasonably — Failure to comply with 
constitutional imperative to realise land reform — Constitution, 1996, ss 25 and 237; 
Promotion of Administrative Justice Act 3 of 2000, ss 3(1) and 6(2)(h). RAKGASE 
AND ANOTHER v MINISTER OF RURAL DEVELOPMENT AND LAND REFORM 
AND ANOTHER 2020 (1) SA 605 (GP) 

Review — Rationality — Assessment of process leading to decision — Part of 
rationality enquiry under Act — Promotion of Administrative Justice Act 3 of 2000, s 
6. NATIONAL ENERGY REGULATOR OF SOUTH AFRICA AND ANOTHER v PG 
GROUP (PTY) LTD AND OTHERS 2020 (1) SA 450 (CC) 

Review – Substitution order regarding recalculation of grant payable by Department 
of Trade and Industry – Section 8(1)(c)(ii)(aa) of the Promotion of Administrative 
Justice Act 3 of 2000 – An order of substitution under section 8(1)(c)(ii)(aa) entails 
that the reviewing court itself makes the decision that, in its view, the administrator 
should have made – Court’s order was properly based on section 8(1)(a)(ii), and 
court found not to have invoked section 8(1)(c)(ii)(aa), obviating need to prove 
exceptional circumstances. Minister of Trade and Industry v Sundays River Citrus 
Company (Pty) Ltd [2020] 1 All SA 635 (SCA)  

Review application – A decision to prosecute may be reviewed only if it offends the 
principle of legality – Principle of legality requiring that decision-maker must act 
within the law and in a manner consistent with the Constitution and that decision be 
rationally related to the purpose for which the power was conferred – In absence of 
unlawfulness and irrationality, review cannot succeed.Panday v National Director of 
Public Prosecutions [2020] 4 All SA 544 (KZP) 

Review application – Decision to refuse asylum application found to be tainted by lack 
of rationality and procedural and substantive flaws. LM v Chairperson of the Standing 
Committee for Refugee Affairs and others [2020] 3 All SA 780 (WCC) 

Review application – Late filing – In exercising its power under section 9(2) of the 
Promotion of Administrative Justice Act 3 of 2000 to grant an extension of time beyond 
the 180-day limit contemplated in section 7(1) the court is enjoined to give 
consideration to the interests of justice. LM v Chairperson of the Standing Committee 
for Refugee Affairs and others [2020] 3 All SA 780 (WCC) 

Review-– Application for review of Auditor-General’s findings – Retrospectivity – 
Rule of law requires that the exercise of public power must be predictable and not 
retrospective in its operation – Impermissible for government to create a situation in 
which subject reasonably expects that government will deal with a matter in a 
particular way, and acts on that expectation and then changes its position when too 
late for subject to tailor conduct accordingly. Member of the Executive Council for 
Economic Opportunities, Western Cape v Auditor-General of South Africa and 
another [2020] 3 All SA 524 (WCC) 

Review application-review application under rule 53, and not rule 6, of the Uniform 
Rules of Court-administrative action which is unlawful, irrational, unreasonable and 
procedurally unfair in terms of the Promotion of Administrative Justice Act, 2000 
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("PAJA"), or falls to be set aside on the basis of the principle of legality. Weir-Smith 
N.O and Others v Master of the High Court of South Africa, Gauteng Division, 
Pretoria and Others (20088/2020) [2020] ZAGPPHC 541 (25 September 2020) 

 Review applications-Constitutional and Administrative Law – Road Accident Fund – 
Contracts with service providers – Cancellation of contract – Lawfulness 
FourieFismer Incorporated and others v Road Accident Fund and others and related 
matters 

Review- Constitutional and Administrative Law – Procurement – Award of tender – 
Judicial review – Organ of State seeking review of own decision based on its failure 
to act in accordance with the principle of legality and that its decision was unlawful 
as it was inconsistent with the applicable legal provisions – Even though decision to 
award tender constitutes administrative action, only a private entity and not an Organ 
of State may seek judicial review of its own decision – Remedy of the State lies in 
reviews based on rationality or legality. City of Tshwane Metropolitan Municipality v 
Altech Radio Holdings (Pty) Limited and others [2020] 1 All SA 99 (GP) 

Review- Constitutional practice — Review — Condonation — For late filing of review 
application — Court's discretion — Alleged infringement of constitutional rights, 
especially those of children, by itself warranting condonation — Promotion of 
Administrative Justice Act 3 of 2000, s 9. CENTRE FOR CHILD LAW AND OTHERS 
v MINISTER OF BASIC EDUCATION AND OTHERS 2020 (3) SA 141 (ECG) 

Review- interdict by Magistrate- Upon the Magistrate (correctly) declining to do so 
Applicants did not  take up the invitation to give viva voce  evidence, or hand in 
affidavits, but took various points in limine that the application had not been urgent 
and did not fall within the definition of “harassment” in the Act, amongst others. The 
review is dismissed with costs Ferreira and Another v Magistrate , Mr Koopman NO 
and Another (2448/2018) [2020] ZAECGHC 102 (8 September 2020) 

Review- Rule 53 - whether of application to arbitration reviews – found to be of 
application –  an arbitrators cannot be compelled to disclose arbitrators’ notes – 
arbitrators’ notes do not form part of the record under Rule 53 Zamani Marketing and 
Management Consultants Proprietary Limited and Another v HCI Invest 15 Holdco 
Proprietary Limited and Others (32026/2019) [2020] ZAGPJHC 5 (11 February 2020) 

Review — Delay in submission of record of proceedings — Expeditious dispatch of 
records on review required to prevent injustice. S v OSMOND 2020 (1) SACR 357 
(ML) 

Review — Grounds — Legality — Commission of inquiry — Whether findings 
reviewable by court of law. CORRUPTION WATCH AND ANOTHER v ARMS 
PROCUREMENT COMMISSION AND OTHERS 2020 (2) SA 165 (GP) 

Review — Grounds — Legality — Commission of inquiry appointed to investigate 
and make findings on whether military arms procurement process of government 
was marked by fraud and corruption — Failure to enquire fully and comprehensively 
into issues to be investigated as per terms of reference — Failure to examine 
evidence material to issues at hand — Failure to rigorously test versions of vital 
witnesses — Various mistakes of law made — Findings of Commission set aside on 
basis of failure of Commission to operate according to requirements of legality and 
rationality. CORRUPTION WATCH AND ANOTHER v ARMS PROCUREMENT 
COMMISSION AND OTHERS 2020 (2) SA 165 (GP) 
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Review — In what cases — Commission of inquiry — Grounds — Legality — 
Whether findings reviewable by court of law. CORRUPTION WATCH AND 
ANOTHER v ARMS PROCUREMENT COMMISSION AND OTHERS 2020 (2) 
SACR 315 (GP) 

Review — In what cases — Commission of inquiry appointed to investigate and 
make findings on whether military-arms procurement process of government was 
marked by fraud and corruption — Failure to enquire fully and comprehensively into 
issues to be investigated as per terms of reference — Failure to examine evidence 
material to issues at hand — Failure to rigorously test versions of vital witnesses — 
Various mistakes of law made — Findings of Commission set aside on basis of 
failure of Commission to operate according to requirements of legality and rationality. 
CORRUPTION WATCH AND ANOTHER v ARMS PROCUREMENT COMMISSION 
AND OTHERS 2020 (2) SACR 315 (GP) 

 

Review — Legality or administrative — Applicant for review not having choice as to 
pathway to review — Legality review appropriate only in context of exercise of public 
power — Exercise of administrative power to be challenged by way of review under 
Promotion of Administrative Justice Act 3 of 2000 — Distinction between two types 
of review discussed. MBUTHUMA AND ANOTHER v WALTER SISULU 
UNIVERSITY AND OTHERS 2020 (4) SA 602 (ECM) 

Review-Constitutional and Administrative Law – Award of contract by municipality – 
Cancellation of contract – Review application – Delay – Severability of contractual 
terms Govan Mbeki Municipality v New Integrated Credit Solutions (Pty) Ltd 
[2019] JOL 46422 (ML) 

Review-judicial review-Approval by local authority and Mayor of land use application 
– challenged on the basis of unreasonableness, irrationality and error of law – nature 
of judicial review discussed – deference to expertise of decision makers – no 
reviewable irregularity – costs in relation to asserted constitutional litigation 
discussed. Bo-Kaap Civic and Ratepayers Association and Others v City of Cape 
Town and Others (112/2019) [2020] ZASCA 15 (24 March 2020) 

Review-legality review – delay – whether delay unreasonable – whether delay 
should be condoned.- State self-review Altech Radio Holdings (Pty) Limited and 
Others v City of Tshwane Metropolitan Municipality (1104/2019) [2020] ZASCA 
122 (5 October 2020) 

Review-Magistrate submits civil case for review-no allowed, Jacobs v Van Der 
Merwe (R55/2020) [2020] ZAFSHC 153 (3 September 2020) 

 
Review-of administrative process- invalid administrative act in proceedings for 
judicial review has a discretion whether to grant or to withhold the remedy. It is that 
discretion that accords to judicial review its essential and pivotal role in 
administrative law, for it constitutes the indispensable moderating tool for avoiding or 
minimising injustice when legality and certainty collide.’ Kwadukuza Municipality v 
McDonalds South Africa and Others (D3430/2020) [2020] ZAKZDHC 45 (18 
September 2020) 

Review-Sectional title — Body corporate — Decisions of trustees — Review — 
Decision having effect on third parties external to body corporate — Decision having 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20122
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20122
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public effect and reviewable as administrative action under Promotion of 
Administrative Justice Act 3 of 2000. BAE ESTATES AND ESCAPES (PTY) LTD v 
TRUSTEES, THE LEGACY BODY CORPORATE AND ANOTHER 2020 (4) SA 514 
(WCC) 

Review-what it is- On an appeal the question is “right or wrong?” On review the 
question is “lawful or unlawful?” Bo-Kaap Civic and Ratepayers Association and 
Others v City of Cape Town and Others (112/2019) [2020] ZASCA 15 (24 March 
2020) 

Rule 12 – Leave to intervene – Requirements – Rule 12 of the Uniform Rules of Court 
allows any person entitled to join as a plaintiff or liable to be joined as a defendant in 
any action, on notice to all parties, at any stage of the proceedings to apply for leave 
to intervene as a plaintiff or a defendant – Whether applicant for leave to intervene 
had a direct and substantial interest in the right that was the subject matter of the 
application – A direct and substantial interest under the common law involves a “legal 
interest” in the litigation which may be prejudicially affected by the judgment of the 
court, and not merely a financial interest as in the present matter. Peermont Global 
(KZN) (Pty) Ltd v Afrisun KZN (Pty) Ltd t/a Sibaya Casino and Entertainment Kingdom 
and others and a related matter [2020] 4 All SA 226 (KZP) 

 
Rule 23 (2)-Defendant seeks to strike out a paragraph and an annexure of the 
plaintiff's particulars of claim on the basis that it was a "without prejudice" 
communication and thus inadmissible. Willow and Aloe Grove Body Corporate v Big 
Bell Investments (Pty) ltd t/a Citynet Case 41535/2019, judgment 26 October 2020,  
Johannesburg  

Rule 23(2) applicable-application brought under wrong rule-rule 30-substance should 
prevail over form Willow and Aloe Grove Body Corporate v Big Bell Investments 
(Pty) ltd t/a Citynet Case 41535/2019, judgment 26 October 2020,  Johannesburg 

Rule 30 and rule 30A- purposes and requirements of Rule 30A and Rule 30, and 
which was appropriate. MINISTER OF POLICE v BACELA, case 275/2019, Eastern 
Cape, Bhisho, 8 September 2020.  

Rule 30 of the Uniform Rules of Court - designed to remove what has become a 
procedural “hindrance to the future conducting of the litigation” – application 
dismissed In Re: Phillips and Others v National Director of Public Prosecutions 
(2000/27885) [2020] ZAGPJHC 99 (18 May 2020) 

Rule 30(1) Irregular proceedings-Rule 30 applies to irregularities of form – and not to 
matters of substance- in this case it was not an irregularity of form T-Systems (Pty) 
Ltd v BDM Technology Services (Pty) Ltd and Others; In re BDM Technology 
Services (Pty) Ltd and Others v T-Systems (Pty) Ltd (2019/39986) [2020] ZAGPJHC 
243 (7 October 2020) 

Rule 30(1) of the Uniform Rules of Court (“the rules”) to declare that the combined 
summons issued by the plaintiffs constitute an irregular proceeding which falls to be 
set aside Impeachable transactions-voidable preferences in terms of section 29 of 
the Insolvency Act, Act 24 of 1936 (“the Insolvency Act”), and that these dispositions 
should be set aside and repaid to the insolvent estate.-action against five 
defendants-defendants unrelated to one another but the cause of action and 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s30
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witnesses are-thus not improper Bester NO and Others v Target Brand Orchards 
(Pty) Ltd and Others (22593/2019) [2020] ZAWCHC 183 (21 December 2020) 

Rule 31(1) - Mortgage — Foreclosure — Application to declare property specially 
executable — Compliance with rule 46A of Uniform Rules of Court required — May 
not be short-circuited by resort to money-judgment procedure under rule 31(1). 
CHANGING TIDES 17 (PTY) LTD v MIEKLE AND ANOTHER 2020 (5) SA 146 
(KZP) 

Rule 33 (1) Agreed statement of facts Absa Bank Limited v Future Indefinite 
Investments 201 (Pty) Ltd and others [2020] JOL 48740 (WCC) 

Rule 33(4) – stated case to determine whether estate of deceased grandparent has 
duty to support grandchild – both parents alive – father’s whereabouts and financial 
means unknown – no facts showing mother’s support inadequate – not a proper 
case to decide legal issue separately under rule 33(4) – inappropriate to determine 
whether common law should be developed in terms of secs 39(2) and 173 of the 
Constitution to provide for said duty – order by court below two years after hearing 
without reasons – improper – duty of Judge to deliver judgment expeditiously. 
Phillipa Susan van Zyl NO v Getz (548/19) [2020] ZASCA 84 (6 July 2020) 

Rule 33(4) describes two situations; a mero moto-scenario and an application- 
scenario. In the mero moto-scenario the court has a discretion to order that evidence 
is led and decided separately if legal convenience dictates. In the application-
situation the court shall order separation if convenience so dictates.Separation of 
hearings - special plea of prescription from liability - and quantum - Rule 33(4) 
Phatshoane Henney Attorneys and Another v Trollip, In Re Trollip v Phatshoane 
Henney Attorneys and Another (3683/2018) [2020] ZAFSHC 227 (1 December 2020) 

Rule 33(4) of Uniform Rules of Court – separation of issues – issues not accurately 
circumscribed – dispute relating to issues to be decided – sections 74, 75, 75A and 
95 of Local Government Municipal Systems Act 32 of 2000 – Municipal Water Tariffs 
– interpretation of bylaw – prescription – when debt falls due – rendering invoice 
does not interrupt prescription. Nature’s Choice Farms (Pty) Ltd v Ekurhuleni 
Metropolitan Municipality (Case no 463/19) [2020] ZASCA 20 (25 March 2020) 

Rule 35 proceedings- Vodacom ordered to supply many documents to Mr Makate 
(please call me!) Nkosana Makate v Shameel Joosub N.O [as CEO of Vodacom] and 
others, case 57882/19 High Court Gauteng Division, Pretoria. 30 June 2020 

Rule 4(1)(a)(iv) – Service of process of court - ‘by delivering or leaving a copy 
thereof’ at a chosen domicilium citandi – Default judgment granted pursuant to 
summons served by ‘affixing a copy thereof on the grass’ at chosen domicilium 
citandi, a smallholding with a dwelling erected on the property in which the 
debtor/owner resides – Service in the circumstances not effected in accordance with 
r 4(1)(a)(iv) - Duty upon sheriff to serve process at a domicilium citandi by delivering 
or leaving a copy thereof in a manner by which in the ordinary course the process 
would come to the attention and be received by the intended recipient, and to report 
to the court how the process was served and why it was served in that manner. Absa 
Bank Limited v Mare and Others (A56/2019) [2020] ZAGPPHC 372 (20 August 
2020) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%2084
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Rule 42 (1)-vary orders-absence of applicants Douglas Bennett Incorporated and 
another v PC Diederiks & Associates [2020] JOL 46975 (GP) 

Rule 42 application – Application to vary order- court may clarify judgment or order if 
meaning obscure, ambiguous or otherwise uncertain-not so in this case Alfdav 
Construction CC v South African Revenue Service [2020] JOL 46737 (ECP) 

Rule 42 of the Uniform Rules of Court- discretionary powers of the court-when to 
apply-ambit. Momentum Retirement Annuity Fund v Yellowley And Another 
(311/18P) [2020] ZAKZPHC 29 (10 July 2020) 

Rule 42(1 )(b)- variation of an order or judgement-ambiguity, patented error, omission- 
court inadvertently omitted to reflect to other cases in the heading of the judgement. 
Cooper N.O and another v Knoop N.O and others (Oakbay Investments (Pty) Ltd and 
others as Intervening Parties) (Variation Order) [2020] JOL 47186 (GJ) 

 
Rule 43 application-covid19 caused hardship to income of husband-must be taken 
into account-husband is a pilot ALG v LLG Western Cape Case 9207/2020  

Rule 43 applications – Interim maintenance – Contribution to costs – Whether, under 
rule 43, an applicant is entitled to recover a contribution towards past costs – Court 
entitled to take into account legal costs already incurred, including debts incurred to 
fund legal costs, in the assessment of an appropriate contribution to costs in terms of 
rule 43. AF v MF [2020] 1 All SA 79 (WCC) 

Rule 43 proceedings — Constitutionality of rule — Uniform Rules of Court, rule 43-it 
is constitutional CT v MT AND OTHERS 2020 (3) SA 409 (WCC) 

Rule 43 proceedings — Permissible length of rule 43(2) and (3) affidavits — Test for 
— Costs — Liability of attorneys — Uniform Rules of Court, rules 43(2) and (3). KT v 
AT AND OTHERS 2020 (2) SA 516 (WCC) 

Rule 46 (4) (c) of the Uniform Rules of Court Van der Linde NO and Others v 
Chicken Manor CC and Another (5798/2019) [2020] ZAFSHC 51 (12 March 2020) 

Rule 46A to have the mortgaged property declared specially executable- defendant 
has pension money -unrealistic to sell property-orders given concerning the pension. 
Changing Tides 17 (Pty) Ltd NO v Frasenburg (19353/2019) [2020] ZAWCHC 59 (2 
July 2020) 

Rule 53 proceedings-Vodacom ordered to supply many documents to Mr Makate 
(please call me!) Nkosana Makate v Shameel Joosub N.O [as CEO of Vodacom] and 
others, case 57882/19 High Court Gauteng Division, Pretoria. 30 June 2020 

Rule 7 (1) of the Uniform Rules – authority of attorneys challenged- trustee passed 
away- It is not in dispute that in his will, Rae appointed Dunn to succeed him as 
trustee and also as executor of his estate, which Dunn accepted. In my view, as 
things stand currently, even though, Van Graan appointed Dunn as trustee, Dunn 
can only act in such capacity unless he is authorised thereto in writing by the Master, 
which he at this stage has not been given. This clearly creates a situation that the 
Rae Trust has fewer trustees than the number specified and it therefore suffers from 
an incapacity that precludes the other trustee, Van Graan to act on its behalf. 
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Trustees of the Rae Family Trust (T2031-2000) v Ledger and Others (11895/19) 
[2020] ZAWCHC 150 (6 November 2020) 

Rules-disregard- This court has previously emphasised that practitioners may in 
appropriate circumstances be penalised if the rules are ignored Altech Radio 
Holdings (Pty) Limited and Others v City of Tshwane Metropolitan 
Municipality (1104/2019) [2020] ZASCA 122 (5 October 2020) 
Security for costs – s 13 of the Companies Act 61 of 1973 - whether amount of 
security for costs ordered by court can subsequently be released on account of 
material change in legal position and factual circumstances. Systems Applications 
Consultants (Pty) Ltd t/a Securinfo v Systems Applications Products AG and 
Others (1371/2018) [2020] ZASCA 81 (2 July 2020) 

Security for costs- Rule 47 of the Uniform Rules of Court-Business Rescue 
Practitioners- requested that security be provided for costs in terms of Rule 47 of the 
Uniform Rules of Court. Lurco Group South Africa (Pty) Limited v Knopp N.O and 
others (Oakbay Investments (Pty) Ltd as Intervening Party) [2020] JOL 47187 (GJ) 

Separation of issues – issues not accurately circumscribed – dispute relating to 
issues to be decided – sections 74, 75, 75A and 95 of Local Government Municipal 
Systems Act 32 of 2000 – Municipal Water Tariffs – interpretation of bylaw – 
prescription – when debt falls due – rendering invoice does not interrupt prescription. 
Nature’s Choice Farms (Pty) Ltd v Ekurhuleni Metropolitan Municipality (Case no 
463/19) [2020] ZASCA 20 (25 March 2020)  

Separation of issues – Rule 33(4), Uniform Rules of Court – Determination of scope 
of order of separation – Court setting out the principles which should apply to the 
making of orders of separation in terms of rule 33(4). Natures Choice Farms (Pty) Ltd 
v Ekurhuleni Metropolitan Municipality [2020] 3 All SA 57 (SCA) 

Separation of issues- order separating the questions of liability and the quantum of 
damages in terms of r 33(4) - negligence – Liability for – Exemption clause - Injuries 
sustained when rack in grocery store fell over- disclaimer or exemption of liability for 
negligence- notices were prominently displayed-customers could not read it-
defendant liable Stearns v Robispec (Pty) Ltd (27949/2017) [2020] ZAGPJHC 42 (9 
March 2020) 

Separation of issues-whether order should have been granted separating merits and 
damages-frequently cautioned-no separation where issues arise that are intertwined. 
Iveco South Africa (Pty) Ltd v Centurion Bus Manufacturers (Pty) Ltd (Case no 
183/2019) [2020] ZASCA 58 (3 June 2020) 

Seperation of issues- rule 33(4) of the Uniform rules of court - dismissed. Fisher and 
Others v Contribsystems Vertriebs GmbH (8948/2009) [2020] ZAKZDHC 4 (20 
February 2020) 

Settlement – effect of settlement agreement – court cannot validly make settlement 
agreement an order if settlement agreement unlawful. Valor IT v Premier, North 
West Province and Others (322/19) [2020] ZASCA 62 (9 June 2020) 

Settlement agreement – effect of settlement- contract – interpretation – whether 
obligation contended for by respondent an express or tacit term – South African 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20122
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%2081
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%2058
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Football Association v Fli-Afrika Travel (Pty) Limited (1317/2018) [2020] ZASCA 4 (4 
March 2020) 

Settlements- State Attorney’s authority – Ostensible authority may be used to hold 
the client, as principal, to a settlement or compromise of a claim even in 
circumstances where the attorney acted contrary to the direct instructions of the 
client, and the State Attorney’s authority to bind clients to a settlement of a claim is 
broader than that of a private attorney – Exceptional circumstances of case leading 
court to rule that the Minister of Police should not be held to the settlement. Minister 
of Police v Kunene and others [2020] 1 All SA 451 (GJ) 

Special plea- appellant was not a party to the Agreement and the General Notice 
was directed to the affected civil servants - no locus standi to assert- appellant 
clearly had a direct interest in receiving payment of members’ contributions of some 
R10 million- failed to plead a basis in law- particulars of claim did not disclose a 
cause of action against the respondent - granted leave to amend Medihelp v Minister 
of Finance NO (1387/2018) [2020] ZASCA 29 (26 March 2020) 

Spoliation application – Electricity supply – Discontinuation of – Spoliation action – 
Whether occupier of property in terms of a precarium has possession of an electricity 
supply in the sense required for spoliatory relief – Insofar as supply of electricity was 
an incident of the precarium in terms of which property was occupied, the right relied 
on was one enjoying the protection of the mandament van spolie. Makeshift 1190 (Pty) 
Ltd v Cilliers [2020] 3 All SA 234 (WCC) 

Spoliation order –appeal against final order-sliding doors had to be restored! Davids 
and Others v Hassam (A193/20) [2020] ZAWCHC 159 (16 November 2020) 

Spoliation order- peaceful and undisturbed possession of the sliding door. Davids 
and others v Hassam [2020] JOL 48991 (WCC) and Davids and Others v Hassam 
(A193/20) [2020] ZAWCHC 159 (16 November 2020) 

Spoliation — Mandament van spolie — When available — Deactivation of biometric 
access to residential estate. BILL v WATERFALL ESTATE HOMEOWNERS 
ASSOCIATION NPC AND ANOTHER 2020 (6) SA 145 (GJ) 

Spoliation — Mandament van spolie — When available — Electricity supply — 
Owner of farm granting individuals right to occupy building on farm and to use 
electricity on condition that they paid for it — Contract for supply of electricity to farm 
between owner and Eskom — Owner cancelling supply of electricity to farm in 
attempt to force occupiers from building. MAKESHIFT 1190 (PTY) LTD v CILLIERS 
2020 (5) SA 538 (WCC)  
 
Spoliation — Mandament van spolie — When available — Electricity supply — Body 
corporate of sectional title scheme reducing supply of electricity to unit of owner who 
was in arrears with levy payments. NIEHAUS v HIGH MEADOW GROVE BODY 
CORPORATE 2020 (5) SA 197 (GJ)  

State departments-Institution of Legal Proceedings against Certain Organs of State 
Act 40 of 2002 – application for condonation in terms of s 3(4) – whether s 3(4) 
permits condonation for non–compliance with the provisions of ss 3(1) and 3(2)(b) – 
whether the respondent's non–compliance with s 3(1) ought to be condoned in terms 
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of s 3(4) – whether the court a quo misdirected itself in relation to requirements of s 
3(4)(b) – whether condonation should have been granted. Minister of Public Works v 
Roux Property Fund (Pty) Ltd (779/2019) [2020] ZASCA 119 (1 October 2020) 

State — Actions by and against — Actions against — Notice — Whether duty on 
organ of state receiving notice to make decision to accept, reject or settle claim prior 
to commencement of litigation — Institution of Legal Proceedings Against Certain 
Organs of State Act 40 of 2002, s 3. MABASO v NATIONAL COMMISSIONER OF 
POLICE AND ANOTHER 2020 (2) SA 375 (SCA) 

Summary judgment — Amended rule 32 — Whether old (unamended) or new 
(amended) rule to apply to applications instituted under old rule and pending when 
new rule came into operation (1 July 2019) — Uniform Rules of Court, rule 32. 
FIRSTRAND BANK LTD v SHABANGU AND OTHERS 2020 (1) SA 155 (GJ) 

Summary judgment — Applications — Effect of amended rule 32 on applications 
initiated before its coming into effect — Amended rule not applying retrospectively — 
Uniform Rule 32. RAUMIX AGGREGATES (PTY) LTD v RICHTER SAND CC AND 
ANOTHER, AND SIMILAR MATTERS 2020 (1) SA 623 (GJ) 

Summary judgment-Absa applied for summary judgment which was opposed, with 
the defendant filing an answering affidavit.Davis J gives a useful discussion, with 
reference to Erasmus and case law, of Uniform Rule 32; affidavits and bona fide 
defences; and the rules of court and lost original documents. Absa Bank Ltd v 
Peacock and another [2020] JOL 48904 (WCC) 

Summary judgment-appeal a quo held that the versions which they gave were 
‘conveniently’ bald and scant, and thus did not provide sufficient particularity, court 
disagreed ECLIPSE SYSTEMS and others v  HE & SHE INVESTMENTS (PTY) 
LTD, Western Cape, Cape Town, 31 July 2020Case no: A 294/19 

Summary judgment-mended Rule 32-where the defendant amended his initial plea 
after the application for summary judgment had commenced. The mere fact that, in 
terms of the amended Rule, a plaintiff can only proceed with summary judgment 
after the defendant has delivered the plea, does not preclude the defendant from 
amending his plea after the plaintiff has proceeded with an application for summary 
judgment Belrex 95 CC v Barday (4364/2020) [2020] ZAWCHC 149 (6 November 
2020) 

Summary judgments- rules and pitfalls in magistrates’courts. Anderson Insurance 
Underwriting Managers CC FSP No. 339695 v The Only Professional Modern 
Autobody CC t/a Modern Collision Repair Centre (A03/2019) [2020] ZAMPMHC 17 
(11 June 2020) 

Summons – not signed by registrar – condonable or nullity – interpretation of 
rule 17(3)(c) of the Uniform Rules of Court – absence of signature not on the same 
footing as a summons which had not been issued – susceptible to condonation 
under Uniform Rule 27(3). Motloung and Another v The Sheriff, Pretoria East and 
Others (1394/2018) [2020] ZASCA 25 (26 March 2020) 

Summons — Signature — Absence of registrar's signature on summons may be 
condoned — Uniform Rules of Court, rules 17(3)(c) and 27(3). MOTLOUNG AND 
ANOTHER v SHERIFF, PRETORIA EAST AND OTHERS 2020 (5) SA 123 (SCA)  
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Summonses - Rule 41A (2)(a) In every new action or application proceeding, the 
plaintiff or applicant shall, together with the summons or combined summons or notice 
of motion, serve on each defendant or respondent a notice indicating whether such 
plaintiff or applicant agrees to or opposes referral of the dispute to mediation. 
Amendment came into force March 2020. 

 
Summonses-Points raised in argument but not in papers- could be devastating- If 
this had been raised on the papers (and no reason was advanced as to why it was 
not), I am reasonably satisfied that the matter would not have proceeded any further. 
It is, as Cameron J in Trinity Asset Management stated, a ‘killer point’. MINISTER 
OF POLICE and others v SILVERMOON INVESTMENTS 145 CC and others Case 
5126/2017D 

Transfer of action proceedings from high court to magistrates’ court – Whether high 
court should decide liability for costs incurred up to stage when matter is transferred-
magistrate’s court to determine this. Levin v Corrigan (45456/17) [2020] ZAGPJHC 
68 (16 April 2020) 

 
Trial — Duty to begin — Action for damages for assault — Defendant admitting 
assault but raising justification of self-defence — Amounting to plea of confession 
and avoidance and attracting onus of proving defence and duty to begin — Uniform 
Rules of Court, rule 39(11). MERRYWEATHER v SCHOLTZ AND ANOTHER 2020 
(3) SA 230 (WCC) 
 
Trial — Witnesses — Subpoena duces tecum — Application to set aside by non-
recipient — Locus standi to challenge subpoena on ground of irrelevance — 
Superior Courts Act 10 of 2013, s 35(1), s 36(5). ANTONSSON AND OTHERS v 
JACKSON AND OTHERS 2020 (3) SA 113 (WCC) 

Trial — Delay — Unreasonable delay — Application of provisions of s 342A(3)(d) of 
Criminal Procedure Act 51 of 1977 — Requirements for. S v RAMABELE AND 
OTHERS 2020 (2) SACR 604 (CC) 

 

Trial-application to have a remote hearing (internet)-when one party opposes it, court 
finds it hard to order trial by internet-application dismissed Union-Swiss (Proprietary) 
Limited v Govender and others [2020] JOL 48062 (KZD)  
 
Uniform Rules of Court – Rule 4(1)(a)(iv) – Service of process of court - ‘by 
delivering or leaving a copy thereof’ at a chosen domicilium citandi – Default 
judgment granted pursuant to summons served by ‘affixing a copy thereof on the 
grass’ at chosen domicilium citandi, a smallholding with a dwelling erected on the 
property in which the debtor/owner resides – Service in the circumstances not 
effected in accordance with r 4(1)(a)(iv) - Duty upon sheriff to serve process at a 
domicilium citandi by delivering or leaving a copy thereof in a manner by which in the 
ordinary course the process would come to the attention and be received by the 
intended recipient, and to report to the court how the process was served and why it 
was served in that manner. Absa Bank Limited v Mare and others [2020] JOL 48204 
(GP) 
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Uniform Rules of Court, r 39(22) – Transfer of action proceedings from high court to 
magistrates’ court – Whether high court should decide liability for costs incurred up 
to stage when matter is transferred-magistrate’s court to determine this. Levin v 
Corrigan (45456/17) [2020] ZAGPJHC 68 (16 April 2020) 

Urgent application-declaring as unlawful and setting aside suspension of Municipal 
Manager - Failure by the Municipality to comply with Regulation 6 of the Local 
Government: Disciplinary Regulations for Senior Managers 2010 - Mokoena v West 
Rand District Municipality Case  39460/19, South Gauteng JHB, 28 November 2019  

Urgent applications- A respondent confronted by an application brought on an 
alleged urgent basis must provisionally accept the time frames set by the applicant, 
and may only raise its objection when the matter comes before a judge-urgent 
matters-rules should no be treated as pro non scripto Ludidi v Amahlubi Royal 
Family and Others (3576/2020) [2020] ZAECMHC 47 (15 October 2020) 

Urgent applications-ex parte-proper remedy for defendant not leave to appeal but 
rule 6 (12) Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 
(12 March 2020)  

 

 

CASES 

 

ANDALUSITE RESOURCES (PTY) LTD v INVESTEC BANK LTD AND ANOTHER 
2020 (1) SA 140 (GJ) 

Interdict — Interim interdict — Whether effectively final interdict — Test — Conflicting 
precedents — Need to distinguish between effect of interdict on disputed right and its 
effect on object of right — If latter may be properly addressed in balance-of-
convenience enquiry, then interdict not final in effect — Normal test pertaining to 
granting of interim interdicts to be applied. 

The applicant sought an interim interdict to secure the release of moneys to pay its 
staff. The first respondent (the bank) argued that, although the interdict was cast in 
the form of an interim interdict, it was in effect an application for a final interdict. The 
applicant conceded that it would establish only a prima facie right, not the clear right 
required for a final interdict. (Some of applicant's employees and a trade union, 
Amcu, sought to intervene as applicants.) 

The parties had in 2011 entered into a suite of agreements, including a loan and an 
account-cession agreement. The first respondent averred that moneys advanced to 
the applicant were due and applied for a money judgment. It advised the applicant 
that it was exercising its right under the account cession, so that all deposits into 
applicant's bank account would vest in the first respondent. In response applicant 
brought an application for what it termed interim relief that would secure the release 
of moneys from its bank account. Specifically, the interdict would restrain the first 
respondent from preventing the applicant from accessing its bank account and from 
enforcing the account cession, pending the decision in the main application. While 
the first respondent argued that the interdict was final in its effect because it would 
finally and irreversibly deprive it of the security it held over the money in the account, 
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the applicant insisted that it sought no more than a common-or-garden interim 
interdict designed to operate only until the final determination of the issues in the 
main application. The interdict, argued the applicant, would allow it to continue 
trading and to pay its debts. 

What made this case of interest was that there were two competing lines of authority 
from the Johannesburg High Court on how to classify interdicts, namely BHT,  which 
held that the court should look at the substance, not the form, of the relief; and Radio 
Islam, † which held that an interdict was final when the order said so. The first 
respondent suggested that the court follow BHT to find in its favour. 

Held 

Courts had to distinguish between the effect of the interdict on the disputed right 
itself and its effect on the object of that right. Here, granting the interdict would not 
have a final effect on the first respondent's underlying right to enforce its cession 
over the bank account (an issue to be decided in the main application). But it would 
have a final effect on the object of that right, namely the money in the account, for if 
the interdict were granted and first respondent vindicated in the main application, 
then its right of cession would be exercised over a different object, namely the 
money then in the account. (See [21].) 

It was not necessary, however, to decide whether BHT was correctly decided 
because the present case did not fall into the same category. Here the interdict 
would not have a final effect on the first respondent's underlying right. And the 
prejudice it would suffer — lack of access to the money and the curtailment of its 
ability to preserve it — could be properly addressed during the balance-of-
convenience enquiry typical of interim interdicts. The application, therefore, was for 
an interim interdict, and the normal test pertaining to interim interdicts would apply. 
(See [22] – [24].) 

The court decided the application principally on the balance of convenience, which, 
given the applicant's parlous financial state, favoured the first respondent. It was 
clear from the applicant's financial state that releasing the account would not enable 
it to pay its creditors, but instead deprive the first respondent of security in respect of 
a debtor (the applicant) in financial straits. The application for an interim interdict 
would accordingly be dismissed. (See [45], [48] – [49].) (The intervening applicants' 
interests overlapped to such an extent with those of the applicant that they had to 
follow its fate (see [50]).) 

FIRSTRAND BANK LTD v SHABANGU AND OTHERS 2020 (1) SA 155 (GJ) 

Summary judgment — Amended rule 32 — Whether old (unamended) or new 
(amended) rule to apply to applications instituted under old rule and pending when 
new rule came into operation (1 July 2019) — Uniform Rules of Court, rule 32. 

These were summary judgment applications, which were initiated when the old rule 
32 was in force, and which were pending when the new (amended) rule 32 came into 
operation (see [1] – [3] and [5]). 

The issue was whether the old or new rule should apply to these cases, and the 
holding was for the latter — the new rule (see [3], [6], [11] and [23]). 

 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/5/14?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=5241#end_0-0-0-30015
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NATIVA MANUFACTURING (PTY) LTD v KEYMAX INVESTMENTS 125 (PTY) 
LTD AND OTHERS 2020 (1) SA 235 (GP) 

Prescription — Extinctive prescription — Interruption — By service of process — 
Notice of joinder — Conflicting precedents on whether service of application for joinder 
interrupting prescription — Court finding that since cause in joinder application not 
same as in main claim for payment of debt, notice of joinder not interrupting 
prescription — Court departing from erroneous precedent — Prescription Act 68 of 
1969, s 15(1). 

Does the service of an application for joinder interrupt the running of prescription for 
the purposes of s 15(1) of the Prescription Act 68 of 1969? The court was called on 
to answer this question with reference to governing precedent, in particular a 
decision in the Supreme Court of Appeal, Peter Taylor & Associates v Bell Estates 
(Pty) Ltd and Another 2014 (2) SA 312 (SCA), and one in its home division, Huyser v 
Quicksure (Pty) Ltd and Another 2017 (4) SA 546 (GP). While both were binding on 
the court, it could depart from the latter if it was clearly wrong (see [1]). In Huyser the 
Pretoria High Court had distinguished Peter Taylor on the basis that the SCA had 
dealt with a different sort of joinder application than the one before it. 

The facts were that applicant (Nativa) sought to join the third respondent (Marce) as 
defendant in an action for damages it had instituted against the first respondent 
(Keymax). Marce resisted joinder on the ground that Nativa's claim against it had 
prescribed, and the key question before court became whether the application for 
Marce's joinder had had the effect of interrupting the running of prescription. Section 
15(1) of the Prescription Act provides that '(t)he running of prescription shall . . . be 
interrupted by the service on the debtor of any process whereby the creditor claims 
payment of the debt'. 

In its judgment the present court held, after a detailed analysis of the precedents 
(see [10] – [40]), that there was no ground for the distinction drawn 
in Huyser between that case and Peter Taylor. The same fundamental issue arose in 
both cases, namely, whether the service of the joinder application interrupted the 
running of prescription under s 15(1) of the Act, and the facts were in all material 
respects aligned. Since the finding of the judge in Huyser that he was not bound 
by Peter Taylor was wrong, the court was entitled to depart from the decision 
in Huyser. The service on Marce of the application for joinder did not constitute 
'service of process whereby (a) creditor claims payment of (a) debt' as required by s 
15(1), and consequently it did not interrupt prescription. (See [41] – [42.) 

 

PRETORIA SOCIETY OF ADVOCATES AND OTHERS v NTHAI 2020 (1) SA 267 
(LP) 

Advocate — Admission — Standing of General Bar Council and its constituent 
member societies of advocates, to participate in readmission applications — Legal 
Practice Act 28 of 2014, ss 4 and 5. 

This case concerned two applications for leave to appeal, one by the Johannesburg 
Society of Advocates (the JSA) and another by the South African Legal Practice 
Council (the LPC), against the court's decision to admit the respondent — who had 
previously been struck from the roll of advocates for misconduct — as a legal 
practitioner to be enrolled as an advocate. 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:%2720142312%27%5d&xhitlist_md=target-id=0-0-0-30437
https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:%2720174546%27%5d&xhitlist_md=target-id=0-0-0-30439
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One of the grounds of appeal, taken up by the JSA, was a finding in the main 
judgment that ss 4 and 5 of the Legal Practice Act 28 of 2014 had the effect that the 
General Council of the Bar (the GCB) and its constituent members (like the JSA) no 
longer had any role to play as custos morum of the legal profession. The JSA argued 
that if this view were upheld or was left as a precedent, it would deprive the GCB and 
its constituent members of their formal standing to participate in readmission 
applications by their members who had been struck off the roll at their application 
(see [25]). 

The court was not persuaded that it had erred in its interpretation. It held that the fact 
that the legislature intended regulating the legal profession by a single statute (the 
LPA) and furthermore repealed the Admission of Advocates Act 74 of 1964 in its 
entirety, meant that there was no residual power for the JSA to act in such matters. It 
accordingly concluded that there was no reasonable prospect of success if leave to 
appeal against this finding were granted. (See [14] – [17] and [26].) 

 

Member of the Executive Council for the Department of Co-operative 
Governance and Traditional Affairs v Maphanga [2020] 1 All SA 52 (SCA) 

Abuse of court processes – Vexatious litigation – Section 2(1)(b) of the Vexatious 
Proceedings Act 3 of 1956 requires applicant seeking its protection to establish that 
the respondent has in the past instituted legal proceedings in a court against the 
applicant, or any other person or persons persistently and without reasonable cause, 
and that further litigation has been brought or is reasonably contemplated – Court 
unable to find that there was a persistent or repetitive institution of legal proceedings 
in this matter. 

The High Court’s dismissal of the bulk of relief sought in an application launched by 
the Member of the Executive Council for the Department of Co-operative Governance 
and Traditional Affairs, KwaZulu-Natal (“MEC”), against the respondent led to the 
present appeal. The main relief in the MEC’s application was sought under section 
2(1)(b) of the Vexatious Proceedings Act 3 of 1956 (the “Act”) alternatively, the 
common law. The court a quo was not satisfied that the MEC had met the 
requirements of section 2(1)(b) of the Act or the common law. 

On appeal, the gist of the MEC’s case was that the court a quo had overlooked, for 
purposes of section 2(1)(b), that by March 2017, the respondent had instituted five 
legal proceedings, including the disputes referred to the bargaining council, against 
the MEC and misconstrued the powers and discretion conferred on courts by the 
common law as codified in section 173 of the Constitution to address abuses of court 
process. During the hearing of the appeal, however, reliance on section 2(1)(b) of the 
Act was abandoned and the case was solely based on the Court’s inherent jurisdiction 
to determine its own process under common law as codified in section 173 of the 
Constitution. 

Held – While the MEC could indeed not rely on section 2(1)(b), that did not entitle her 
to directly invoke the constitutional provisions to enforce her rights without first relying 
on the Act, which was enacted to address the common law limits regarding the Court’s 
jurisdiction to grant curtailment orders against vexatious proceedings. An applicant 
who seeks the protection of the provisions must establish, first, that the respondent 
has in the past instituted legal proceedings in a court against her, or any other person 
or persons persistently and without reasonable cause. Secondly, she must prove that 
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further litigation has been brought against her or is reasonably contemplated. The 
question was whether the procedures employed by the respondent, flowing from his 
dissatisfaction with the manner in which the Department treated him, constituted legal 
proceedings instituted in a court within the meaning of section 2(1)(b) of the Act. If they 
were such legal proceedings, it then had to be determined whether they were 
persistent and without any reasonable ground. The Court found that it could not be 
found that there was a persistent or repetitive institution of legal proceedings in this 
matter. It could also not be said that the respondent had approached the courts without 
any reasonable grounds. 

Finding no grounds on which to uphold the relief sought by the MEC, the Court 
dismissed the appeal. 

AF v MF [2020] 1 All SA 79 (WCC) 

Rule 43 applications – Interim maintenance – Contribution to costs – Whether, under 
rule 43, an applicant is entitled to recover a contribution towards past costs – Court 
entitled to take into account legal costs already incurred, including debts incurred to 
fund legal costs, in the assessment of an appropriate contribution to costs in terms of 
rule 43. 

Family Law and Persons – Divorce – Interim maintenance payable to spouse – 
Spouse claiming maintenance entitled to support on a scale commensurate with the 
social position, lifestyle and financial resources of the parties. 

The applicant was the plaintiff and the respondent the defendant in a pending divorce 
action. The present application was for relief pendente lite in terms of rule 43 of the 
Uniform Rules of Court, requiring a contribution of R750 000 by the respondent 
towards applicant’s costs in the divorce action and an increase in the cash 
maintenance which he paid. 

The parties were married out of community of property in 1996, with the incorporation 
of the accrual system. They had two children, a 21-year-old daughter undergoing 
military training in Israel, and a 17-year-old son in grade eleven. Both children were 
still dependent on their parents for financial support. 

In July 2019 the respondent filed a special plea in the divorce action, alleging that the 
divorce action was settled in terms of an agreement concluded between the parties on 
or about 29 March 2018. He then launched an application for the separation of that 
issue in terms of rule 33(4) of the Uniform Rules. 

Held – The evidence established that the respondent earned extremely well and had 
considerable assets. The applicant on the other hand did not own any immovable 
property and had modest assets otherwise. On the papers, it was clear that the 
applicant had no means to fund her case in the divorce action, and respondent was 
well able to afford to pay her reasonable legal costs. 

As the success of the issue separated for hearing would impact on the need for a 
contribution to costs, the applicant would have to bring a further application in terms 
of rule 43 should it become necessary after the adjudication of the separated issue. It 
then had to be decided whether the applicant was entitled under rule 43 to recover a 
contribution towards her past costs. Examining case law, the Court concluded that it 
was entitled to take into account legal costs already incurred, including debts incurred 
to fund legal costs, in the assessment of an appropriate contribution to costs in terms 
of rule 43. 
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In assessing the claim for an increase in the monthly cash maintenance paid by the 
respondent, the Court considered the expenses which the respondent was already 
paying towards the applicant and the children. It held that the applicant was entitled to 
support on a scale commensurate with the social position, lifestyle and financial 
resources of the parties. It would be reasonable to maintain her in a position similar to 
that which she would ordinarily be accustomed while she was living together with the 
husband. While the applicant sought to have the cash maintenance increased from 
R32 000 to R42 500, the Court granted an increase to R38 500. The Court also 
ordered monthly payments in the amount of R6000 per month in respect of holiday 
costs as the applicant was entitled to maintain the standard of living to which she had 
been accustomed. 

City of Tshwane Metropolitan Municipality v Altech Radio Holdings (Pty) 
Limited and others [2020] 1 All SA 99 (GP) 

Review- Constitutional and Administrative Law – Procurement – Award of tender – 
Judicial review – Organ of State seeking review of own decision based on its failure to 
act in accordance with the principle of legality and that its decision was unlawful as it 
was inconsistent with the applicable legal provisions – Even though decision to award 
tender constitutes administrative action, only a private entity and not an Organ of State 
may seek judicial review of its own decision – Remedy of the State lies in reviews 
based on rationality or legality. 

The applicant municipality (“COT”) awarded a broadband network tender to the first 
respondent (“ARH”) in June 2015. It emerged that the cost of the project exceeded the 
COT’s budget, and COT’s mayoral committee decided that the shortfall be met through 
budget prioritisation, which is the process through which funds are redirected from 
other departments which are unlikely to exhaust their budgets for the year. 

Section 217 of the Constitution requires that any tender process by any sphere of 
government be conducted in a manner which is fair, transparent, competitive and cost-
effective. 

In the present application, the review of the award of the tender was sought by the 
COT. Its case was based on its failure to act in accordance with the principle of legality 
and that its decision was unlawful as it was inconsistent with the applicable legal 
provisions. 

Held – Even though the decision to award a tender constitutes administrative action, 
only a private entity and not an Organ of State may seek judicial review of its own 
decision. The State is not a bearer of rights and cannot avail itself of the right to 
administrative justice safeguarded in section 33 of the Constitution, or of the 
Promotion of Administrative Justice Act 3 of 2000. The remedy of the State thus lies 
in reviews based on rationality or legality. 

The various irregularities involved in the tender process were detailed by the court. 
Those included non-compliance with the provisions of the Local Government: 
Municipal Finance Management Act 56 of 2003 and the Preferential Procurement 
Policy Framework Act 5 of 2000. 

The delay in seeking review was raised by the respondents as one of the objections 
to the application. The Court found that the reasons for the delay, relating primarily to 
a change in political administration within the COT was an adequate explanation. With 
there being strong prospects of success on the merits, the interests of justice favoured 
condoning the delay. 
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The cumulative effect of all the irregularities in the tender process was that the award 
of the tender was rendered unlawful. The award of the tender and the consequent 
contracts were set aside. 

Du Toit NO and others v Steinhoff International Holdings (Pty) Limited and 
others and a related matter [2020] 1 All SA 142 (WCC) 

Exceptions – Averments that particulars of claim were vague and embarrassing and 
that some of the claims made by the plaintiffs lacked the necessary averments to 
sustain the various causes of action – Requirements for pleadings – Rule 18(4) of the 
Uniform Rules of Court – Every pleading shall contain a clear and concise statement 
of the material facts upon which the pleader relies – The particulars of claim should be 
so phrased that the issues are clearly identified and the defendant is placed in a 
position to reasonably and fairly plead thereto – An exception to a pleading on the 
ground that it is vague and embarrassing involves a two-fold consideration: firstly, 
whether the pleading lacks particularity to the extent that it is vague and, secondly, 
whether the vagueness causes embarrassment of such a nature that the excipient is 
prejudiced – Where court unable to find that particulars of claim meaningless or 
capable of more than one meaning, exceptions were dismissed. 

Two separate actions were instituted by the plaintiffs. In the first claim (the “Steinhoff 
action”), the plaintiffs sought damages arising from alleged misrepresentations made 
by the second defendant (“Jooste”) and third defendant (“La Grange”). The cause of 
action was based on fraudulent misrepresentation and on the alleged breach of 
various provisions of the Companies Act 71 of 2008. 

In the second action, the plaintiffs’ claimed from Mr Jooste, as the only defendant, 
damages arising from the same set of circumstances and on the same causes of 
action as the Steinhoff action, together with an additional cause of action based on a 
breach of his fiduciary duties. 

In both actions, the plaintiffs claimed that but for the unlawful conduct of the 
defendants, the plaintiffs would not have swopped their shares in the PSG Group for 
shares in the SIH-SA that plaintiffs contended were in reality almost worthless. They 
claimed as damages the difference in value between the two sets of shares. 

The present interlocutory application concerned two exceptions – both by Jooste in 
the Steinhoff action and in the second action. It was contended that the particulars of 
claim in both of the actions were vague and embarrassing and that some of the claims 
made by the plaintiffs lacked the necessary averments to sustain the various causes 
of action. 

Held – In terms of rule 18(4) of the Uniform Rules of Court, every pleading shall 
contain a clear and concise statement of the material facts upon which the pleader 
relies for the claim, defence, or answer to any pleading, with sufficient particularity to 
enable the opposite party to reply thereto. The particulars of claim should be so 
phrased that the issues are clearly identified and the defendant is placed in a position 
to reasonably and fairly plead thereto. If the requisite standard required by rule 18(4) 
of the Uniform Rules is not met, the defendant has an option of excepting to the 
particulars of claim. For an exception that a pleading is vague and embarrassing to be 
upheld, the excipient has a duty to persuade the court that upon every interpretation 
of a pleading it can reasonably bear, particularly the document upon which it is based, 
the pleading does not disclose a cause of action or defence. An exception to a pleading 
on the ground that it is vague and embarrassing involves a two-fold consideration: 
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firstly, whether the pleading lacks particularity to the extent that it is vague and, 
secondly, whether the vagueness causes embarrassment of such a nature that the 
excipient is prejudiced. 

In casu, the exceptions did not establish vagueness or embarrassment in the sense 
of rendering the particulars of claim meaningless or capable of more than one meaning 
and, accordingly, no prejudice was demonstrated. The exceptions were dismissed. 

 

South African Broadcasting Corporation (SOC) Limited v Commission for 
Conciliation Mediation and Arbitration and others [2019] JOL 46188 (LC) 

 Jurisdiction – Interim order – Requirements 

The third respondent (the employee) was dismissed by the applicant (“the SABC”) in 
October 2018. Contesting the fairness of her dismissal, the employee referred a 
dispute to the first respondent (“the CCMA”). The SABC disputed the CCMA’s 
jurisdiction to hear the matter, submitting that when an employee commits misconduct, 
the employer may treat it as a case of misconduct or of breach of contract. Averring 
that it had treated the present case as one of breach of contract, the SABC argued 
that the employee’s dismissal could then only be challenged for lawfulness and not 
fairness. As the CCMA’s jurisdiction is limited to the determination of the fairness of 
termination of employment, it was said to lack jurisdiction in the present matter. The 
commissioner hearing the matter decided that the CCMA had at least provisional 
jurisdiction. That ruling was sought to be taken on review by the SABC in these 
proceedings. 

Held that as the SABC was seeking an interim order, it had to establish a prima 
facie right; a well-grounded apprehension of irreparable harm; the balance of 
convenience favouring the granting of the interim interdict, and the absence of another 
satisfactory remedy. 

On the matter of a prima facie right, the SABC had to establish that it was just and 
equitable for the court to intervene by entertaining the review application and setting 
aside the jurisdictional ruling. The court held that the SABC had failed to meet that 
threshold. 

The application was dismissed and a punitive costs order made against the SABC. 

 

 

Minister of Police v Kunene and others [2019] JOL 46292 (GJ) 

Judgment by consent – Rescission – Authority to settle claim – State Attorney’s 
authority 

An order granted in a civil action instituted by the first respondent as plaintiff directed 
the applicant (the Minister) as defendant in the action, to compensate the plaintiff for 
all the proved and/or agreed damages arising from an unlawful assault perpetrated 
upon the plaintiff on 7 August 2013 by members of the South African Police Service 
(the SAPS). 

A second order was granted on 2 March 2018, on the basis of a stated case which 
included a tender by the Minister of an amount of damages in the sum of R34 077 000 
and a recordal that the tender was acceptable to the plaintiff. The order was made, 
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directing the Minister to pay this sum by way of damages. The tender had been made 
by the State Attorney. The Minister disputed the validity of the State Attorney’s actions 
in that regard. According to the Minister, he was not lawfully bound by the concessions 
made which led to the two court orders. The present application was therefore for 
rescission of the orders. 

The Minister cited the second and the fourth respondents in their personal capacities. 
The second respondent was the Head of the office of the State Attorney in 
Johannesburg and the fourth respondent was an admitted advocate. They both faced 
various investigations by different authorities regarding allegations of unprofessional, 
fraudulent and corrupt conduct on their part. The investigations arose from the manner 
in which they allegedly dealt with the plaintiff’s case, but also extended to what was 
alleged to be similar conduct on their part in other matters involving, among others, 
the Minister. 

Held that the rescission application was based on the common law. At common law, 
a judgment by consent may be rescinded on the grounds of justa causa, where there 
is an absence of a valid agreement to support the judgment. The Minister contended 
that in settling the case on the merits, the State Attorney acted without the consent of 
the Minister, and contrary to the directions of the SAPS Legal Service Department to 
defend the action, and to appoint counsel to do so. Accordingly, the Minister 
contended that the State Attorney did not have authority, as the agent for the Minister, 
to concede the merits and the quantum orders, and these orders should be set aside. 
It was also contended that the concession on the merits by the State Attorney was 
irrational and contrary to the principle of legality. 

With regard to an attorney, the court stated that ostensible authority may be used to 
hold the client, as principal, to a settlement or compromise of a claim even in 
circumstances where the attorney acted contrary to the direct instructions of the client. 
The State Attorney’s authority to bind clients to a settlement of a claim is broader than 
that of a private attorney. Based on ostensible authority, it would ordinarily be difficult 
for an organ of State to avoid being held bound by settlements reached by the State 
Attorney even if against its express instructions. However, the exceptional 
circumstances of the present case led the court to rule that the Minister should not be 
held to the settlement. The rescission application was thus upheld. 

 

LF and another v TV [2019] JOL 46329 (GJ) 

Applications-Replying affidavit – Application to strike out 

The applicants sought extensive access to their minor grandson. The respondent was 
the child’s biological mother, who contended that the extent of the contact granted to 
the applicants had to be in the child’s best interests. 

In terms of rule 6(15), the respondents sought to strike out various paragraphs and 
annexures to the applicants’ replying affidavit. 

Held that section 6(4)(a) of the Child Care Act 38 of 2005 provides that in any matter 
concerning a child an approach which is conducive to conciliation and problem-solving 
should be followed and a confrontational approach should be avoided. 

Rule 6(15) of the Rules of the High Court provides that, “The court may on application 
order to be struck out from any affidavit any matter which is scandalous, vexatious or 
irrelevant, with an appropriate order as to costs, including costs as between attorney 
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and client. The court shall not grant the application unless it is satisfied that the 
applicant will be prejudiced in his case if it be not granted.” The court warned against 
including allegations in court papers where there appears to be no corroboratory 
evidence in support of thereof. The allegations in question were struck out. 

In respect of the main relief sought, the court was of the view that it would be in the 
minor child’s best interests if the applicants were allowed to exercise contact with their 
grandson again. The order granted was aimed at allowing a reasonable transitional 
period for the parties to become accustomed to serving the minor child’s best interests. 

 

Randgold and Exploration Company Limited and another v Gold Fields 
Operations Limited and others [2019] JOL 46375 (GJ) 

Evidence – Foreign witnesses – Procuring of evidence via video-link – Invocation of 
tools of compulsion 

The applicants sought an order authorising the issue by the court of the Letters of 
Request directed at obtaining evidence from certain identified foreign witnesses, 
through the medium of video-link. The Letters of Request were to be made to certain 
foreign authorities in respect of the identified foreign witnesses. 

Essentially, the applicants sought the court’s approval to permit testimony to be given 
abroad and to be relayed to the court through the use of video-link technology. 
Specifically, they asked that the court invoke the assistance of, and the tools of 
compulsion, available to the foreign judicial authorities in question, to compel the 
witnesses to testify abroad and to provide documents to the applicants. 

The applicants contended that the procedure or approach requested for securing the 
evidence was neither novel or out of the ordinary – and that precedent existed both in 
South Africa and in the foreign jurisdictions for the relief sought. The first respondent 
contended that no such precedent existed. 

Held that the court was not persuaded that it had the authority to direct foreign judicial 
authorities to give effect to the relief sought by the applicants. The order that the 
applicants sought was tantamount to the present court requesting a foreign court to 
compel a witness to attend court proceedings in South Africa. The South African 
Foreign Courts Evidence Act 80 of 1962, does not empower a South African court to 
provide to a foreign court “the assistance” or any commitments that the applicants 
sought the Court, reciprocally, to request from the foreign judicial authorities. The 
South African Foreign Courts Evidence Act, the Protection of Business Act 99 of 1978 
and section 40(1) of the Superior Courts Act 10 of 2013 empower a South African 
court to assist a foreign court to obtain evidence from a witness in South Africa. None 
of those statutes empowers a South Africa court to require a foreign court to assist it 
to obtain evidence from a witness who is outside South Africa. On the contrary, the 
court was prohibited from extending reciprocity to a foreign court in the form requested. 

The court considered the position in each of the four foreign jurisdictions cited by the 
applicants. It found that compulsion based requests was not competent within any of 
the four foreign jurisdictions. 

The right to procure examination by interrogatories is expressly catered for in the 
Superior Courts Act. The Uniform Rules of Court, which derive their validity from 
section 30 of the Superior Courts Act, provide for the right to procure evidence by 
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commission de bene esse. The applicants opted not to use that option, stating that the 
procuring of evidence by way of a commission de bene esse was exceptionally costly. 

The applicants were found not to have established any justiciable basis upon which 
the court could make the representations of law and of fact detailed in the individual 
Letters of Request. 

The application was dismissed. 

 

Routier v Routier [2019] JOL 46406 (GJ) 

Default judgment – Rescission – Application proceedings – Common law rescission 

In the main application involving the parties, judgment by default was granted against 
the respondent. Seeking rescission of the judgment, the respondent averred that he 
was not in wilful default as the service of the notice of set down had been effected on 
his attorneys of record at a time when they were no longer practising and he had not 
been informed of the notice of set down or the date of hearing. He also averred that 
he had a bona fide and proper defence. 

The dismissal of the rescission application was the subject of the appeal. 

Held that a litigant choosing to proceed by way of application, is required to set out in 
the affidavit not only the allegations required to establish the claim but also the facts 
on which he relies. The affidavit contains both the relevant allegations and the relevant 
facts. If the litigant chooses to proceed by way of action the litigant is required only to 
set out the allegations required to establish the claim. 

A litigant who wishes to obtain the rescission of a judgment granted in motion court 
proceedings if he is limited to an application founded by the common law is required 
to establish if evidence has been produced on the merits of the dispute that there is 
fraud or justus error. Sufficient cause or good cause would be proper explanation why 
the applicant was not in wilful default and a defence. 

In the present case, the court found that the respondent had made out a case entitling 
the respondent to rescission of the judgment which was granted against him, and that 
the rescission application should have been granted. 

The appeal succeeded. 

 

Fairvest Property Holdings v Valdimax CC t/a Fish and Chips Co and others 
[2019] JOL 46407 (GJ) 

Jurisdiction – Defence of lack of jurisdiction – Raising after litis contestation 

Jurisdiction-lack of-when to be raised-before litis contestatio 

Lack of jurisdiction in the Magistrate’s Court, should generally be raised before the 
close of pleadings (litis contestatio). If the defendant fails to raise the special plea 
initio litis the defendant will be assumed to have waived his right to raise the special 
plea and therefore deemed to have consented to the jurisdiction of the Magistrate’s 
Court. The ratio in Zwelibanzi Utilities v TP Electrical Contractors 160/10 [2011] 
ZASCA 33 (25 March 2011), applied. This principle only applies in respect of 
jurisdiction over a person as envisaged in terms of section 28 of the Magistrates’ 
Court Act 32 of 1944. Section 29 read with sections 45 and 46 of the Magistrate’s 
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Court Act, requires that a defendant must give written consent to the jurisdiction of 
the court where the amount claimed exceeds the monetary jurisdiction of such court. 
Where there is no written consent, the defendant retains the right to raise the lack of 
jurisdiction even after litis contestatio.  

Arising from a lease agreement concluded with the first respondent, the appellant sued 
the respondents for arrear rental and other charges. The causes of action against the 
second and third respondents were suretyship agreements in respect of the lease 
agreement concluded with the first respondent. 

A special plea raised by the three respondents that the court had no jurisdiction as the 
amount claimed by the appellant exceeded the monetary jurisdiction of the district 
court was upheld, and the present appeal was noted against that decision. 

The appellant argued that the respondents had consented to the jurisdiction of the 
court in accordance with a clause in the lease agreement, providing that “any action 
or application arising out of the lease or any suretyship furnished for the obligations of 
the Tenant, may be brought in the Magistrate’s court having jurisdiction in respect of 
the Tenant or the surety/ies”. 

Held that section 29(1)(g) of the Magistrates’ Court Act 32 of 2000 states that subject 
to the provisions of the latter Act and the National Credit Act 34 of 2005 a court, in 
respect of causes of action, shall have jurisdiction in actions already mentioned in this 
section where the claim or the value of the matter in dispute does not exceed the 
amount determined by the Minister from time to time by Notice in the Government 
Gazette. 

On a reading of section 29(1)(g), the amount of R246 014.06 in this case was in excess 
of the R100 000 jurisdictional limit of the district court and the court did not have 
jurisdiction to adjudicate over the appellant’s claim unless there was consent in terms 
of section 45(1) or if the appellant had abandoned a portion of its claim, that is that 
portion, in excess of the amount prescribed. 

The first and third respondents disputed the enforcement of the lease agreement and 
suretyship agreement on the pleadings and no reliance could therefore, and in the 
absence of evidence, be placed on the written terms of the respective agreements. 
The consent to jurisdiction clause could only have application to the second 
respondent as she had admitted the conclusion of the suretyship agreement. The 
finding of the court a quo accordingly fell to be set aside as against the second 
respondent. 

The appellant argued that ordinarily a special plea regarding lack of jurisdiction should 
be raised by the respondent before the close of pleadings (that is litis contestatio). The 
appellant’s argument was that since the third respondent had pleaded and since litis 
contestatio had been reached, the third respondent was presumed to have waived his 
right to raise a special plea disputing jurisdiction. The court pointed out that the third 
respondent had not consented to jurisdiction. Where there is no written consent, a 
defendant retains the right to raise the lack of jurisdiction even after litis contestatio. 

The appeal was upheld only against the second respondent. 

 

Govan Mbeki Municipality v New Integrated Credit Solutions (Pty) Ltd 
[2019] JOL 46422 (ML) 
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Review-Constitutional and Administrative Law – Award of contract by municipality – 
Cancellation of contract – Review application – Delay – Severability of contractual 
terms 

In September 2015, a contract was concluded between the plaintiff municipality and 
the defendant for the provision of debt management services by the defendant to the 
plaintiff. The plaintiff sought a declaratory order to the effect that the contract between 
the plaintiff and the defendant be declared unconstitutional, invalid and unlawful, and 
void ab initio. In the alternative, it sought to have the decision to award and conclude 
a contract for the provision of debt management services on 10 September 2015/12 
September 2015 reviewed and set aside. 

After the contract was awarded to the defendant, the plaintiff addressed a letter of 
termination of the agreement to the defendant as the award thereof had not been 
subjected to a competitive bidding process. 

A dispute concerning the purported cancellation of the agreement and the quantum of 
the defendant’s claim was referred to arbitration, where it was held that the issue 
pertaining to the validity or lawfulness of the agreement concluded between plaintiff 
and defendant, and as to whether it complied with section 217 of the Constitution did 
not fall within the jurisdiction of the arbitrator. An award was issued in favour of the 
defendant in terms whereof the plaintiff was ordered to pay the defendant certain 
amounts. 

The plaintiff instituted action in the present court. 

Two special pleas were raised. The first was that the matter was lis pendens as there 
was a pending application between the same parties in the High Court. The second 
was that the plaintiff should not be entitled to the relief sought by way of review (or 
declaratory) as it had delayed the launching of the action beyond the 180-day limit 
prescribed in terms of the Promotion of Administrative Justice Act 3 of 2000. 

Held that having regard to the time when the municipality became aware of the 
irregularities and unlawfulness surrounding the award of the agreement, it could not 
be found that the plaintiff had unduly delayed launching the proceedings. 

It is a constitutional imperative that, when any organ of State such as the plaintiff 
procures any goods or services it must be done in a fair, equitable, transparent, 
competitive and cost effective way. The court found that the procurement of the 
defendant’s services in respect of the debts younger than 60 days was in breach of 
the provisions of the Constitution and therefore not valid. A competitive bidding 
process, as required by section 217(1) of the Constitution was complied with when the 
municipality solicited bids in respect of the debt older than 60 days. It therefore had to 
be decided whether the court should set aside the whole contract between plaintiff and 
defendant or only a portion thereof. 

It would be unjust for this Court to rule that the defendant was to forfeit all benefits that 
accrued to it under the contract. The plaintiff was held liable for payment of all debts 
to the defendant in respect of services rendered in respect of debtors older than 60 
days. In respect of debts younger than 60 days (current debts), such portion of the 
agreement was unconstitutional, unlawful and was severed from the contract. 

 

THE UNLAWFUL OCCUPIERS OF ERF … and GREYMONT TOWNSHIP, 
GREYTOWN GAUTENG v KGOMASANG , BOKABA, THE CITY OF 
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JOHANNESBURG  CASE NO: 2019/32683 GAUTENG LOCAL DIVISION 
JOHANNESBURG 

 

Appeal-application for leave to appeal- suspend the judgment- can never be in the 
interests of justice.  

 

17. The respondents’ counsel referred me to the judgment of Sutherland J in 
Panayiotou v Shoprite Checkers (Pty) Ltd and Others12016 (3) SA 110 (GJ)   as 
authority for the proposition that an application for leave to appeal that is served late 
does not suspend the judgment against which appeal is sought, nor does an 
application for condonation, until and unless that application for condonation is 
granted.  

18. The circumstances of this case demonstrate why that judgment is entirely 
correct. An applicant for leave to appeal and condonation then becomes able to 
delay the execution of a judgment for an inordinately long time, which can never be 
in the interests of justice.  

 

19. Although the respondents have the right to possess the property they have 
purchased as their new home, this does not give them the right to take possession 
thereof in an unfair and therefore unlawful manner. PIE makes it clear that, while 
unlawful deprivation of property is not permitted, eviction may only take place after 
all relevant circumstances have been considered, and in a fair manner.  

 

26. The respondents have not set out any basis in their answering affidavit for a 
conclusion that reinstating the applicants on the property would result in the 
respondents being homeless.  

 

27. It is clear that part of the fairness contemplated by PIE is that unlawful occupiers 
are given a period of time to vacate their homes that is just and equitable. Although it 
is not explicitly stated, this necessarily means that they must be given sufficient 
notice to do so.  

 

28. It was submitted for the applicants that this also meant that they could not be 
evicted without alternative accommodation being made available, in accordance with 
the decision of the Constitutional Court in City of Johannesburg Metropolitan 
Municipality v Blue Moonlight Properties 39 (Pty) Ltd and Another.2 However, it is 
not clear to me that that is the case, since section 4(7) of PIE clearly excludes from 
the requirement for alternative accommodation occupiers of property sold in a sale of 
execution pursuant to a mortgage. It appears that this is such a property. Taking into 
account the interim and urgent nature of the relief I have granted, it is not necessary 
for me to decide this question. Should the applicants make any further approach to 
the court to further delay their eviction, that issue will be among those ventilated. In 
Blue Moonlight it does not appear that the property was purchased at a sale in 
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execution pursuant to a mortgage, nor were the 81 occupiers the persons who had 
defaulted on the mortgage.  

 

29. I emphasise that, as I have already stated, PIE requires that unlawful occupiers 
be evicted in a fair manner and on a date determined by a court to be just and 
equitable.  

 

30. There are two issues that arise which are in the applicants’ favour. The first is 
that the date determined by the court granting the eviction order as just and 
equitable had already passed. The second is that the applicants were not given 
notice of their eviction.  

 

31. The fact that the just and equitable date of the eviction had already passed 
meant that it was necessary for a court to determine again what date would be just 
and equitable for the applicants to vacate the premises. It would have been 
appropriate for the court hearing the rescission application to do so. It is only logical 
that any court hearing an application for rescission, an application for leave to 
appeal, or an appeal, of an eviction order, where the dates have either already 
passed or are no longer reasonable due to the passing of time, must determine 
afresh what date would be  

 

On 11 October 2019 I gave an order in the urgent court in the following terms: 1.1. it 
is declared that the applicants’ eviction on 10 October 2019 was unlawful;  

1.2. the respondents are ordered to restore the applicants’ occupation of ERF … 
Greymont Township forthwith;  

1.3. the first and second respondents are further ordered to give at least 30 days’ 
notice to the applicants before effecting an eviction, and  

1.4. the first and second respondents are further ordered to give at least 30 days’ 
notice to the third respondent before effecting an eviction of the applicants.  

 

 

2. At the time I indicated that I would provide reasons at a later date. These are 
those reasons.  

 

 

SHOPRITE INVESTMENTS LIMITED v THE NATIONAL CREDIT REGULATOR  

 Case Number: A509/2107 North Gauteng  DATE: 18/12/2019 

 

National Credit Act- appeal against NC Tribunal- 
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 [1] This appeal emanates from a finding by the National Consumer Tribunal ("the 
Tribunal") that Shoprite Investments Limited (“Shoprite") extended reckless credit in 
contravention of the provisions of the National Consumer Credit Act, 34  
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of 2005 r the NCA").  

 

[2] In view of the finding supra, the Tribunal issued the following order:  

 

“119. Wherefore the Tribunal:  

119.1 Declares that the Respondent has repeatedly contravened section 81(3) of the 
Act, read with sections 80(1)(b)(ii) and 81(2)(a)(li) and (iii),  

119.2 Declares that the Respondent's repeated contravention of section 81(3) of the 
Act, read with sections 80(1)(b)(ii) and (iii)constitutes conduct prohibited under the 
NCA;  

119.3 Declares that the Respondent's credit agreements with consumers (e), (f),(g), 
(h), (j), (k), (l), (m) and (n) are reckless in terms of section 83(1);  

119.4 Interdicts and restrains the Respondent from, in future, granting credit 
recklessly to consumers;  

119.5 Orders the Respondent at its costs to appoint a debt counsellor to conduct 
assessments on whether consumers (e), (f), (g), (h), 0), (k), (l), (m) and (n) are over-
indebted as at the date of these proceedings and provide his or her assessment to 
the Tribunal within 60 days of the date of this order for the Tribunal to consider 
whether to impose remedies as provided for in section 83(3). The consumers must 
specifically be informed of all the Implications of this debt review process by the debt 
counsellor and must specifically consent and agree to this process before itis 
undertaken;  

119.6 Imposes an administrative fine on the Respondent in the amount of R 1 000 
000, 00 to be paid within 30 days of date of this order; and  

119.7 Makes no order as to costs. "  

 

GROUNDS OF APPEAL  

[3] Shoprite's appeal against the judgment and order of the Tribunal can conveniently 
be dealt with under the following headings:  

 

[3.1] dismissal of the point-in-limine,  

[3.2] the finding that reckless credit was granted; [3.3] the imposition of the 
administrative fine; and [3.4] the relief that was granted.  

POINT IN LIM/NE  

[4] Shoprite raised a point in limine in the forum a quo in respect of the validity of the 
initiation of the complaint by the National Credit Regulator ("the Regulator''). Shoprite 
further contended that, should it be found that the initiation of the complaint was not 
valid, the investigation in terms of section 139 and the referral to the Tribunal in 
terms of section 140(1)(b) and (2)(b) are consequently also invalid.  
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[5] The Tribunal dismissed the point in limine and proceeded to adjudicate the merits 
of the complaint.  

Facts  

[6] The facts underlying the initiation of the complaint by the Regulator in terms of 
section 136(2) are common cause.  

[7] The Regulator stated that certain newspaper articles alleging that some retailers 
extend reckless credit to its customers prompted an investigation that led to the 
decision to initiate a complaint against Shoprite.  

[8] In order to establish whether the allegations carry any weight, the Regulator took 
the following steps:  

[8.1] on 17 September 2014 the Regulator addressed a letter to Shoprite requesting: 
“a detailed list of all credit agreements entered into by Shoprite Investments” for the 
period June 2013 and June 2014;  

[8.2] the requested information was duly supplied by Shoprite;  

[8.3] on 20 November 2014 the Regulator addressed a further letter to Shoprite with 
the following request: Page 26 of 26  
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“Kindly supply us with Information and evidence of the affordability assessments 
concluded in terms of section 81(2) of the National Credit Act 34 of 2005 (the Act) for 
"the transactions highlighted in blue on the attached excel file. This information 
should be provided in the format outlined in the attached excel file”.  

[8.4] the requested information was supplied in the correct format, i.e an excel file;  

[8.5] on 6 March 2015 the Manager: Credit Information & Research of the Regulator 
addressed an Internal memorandum to the Regulator's Company Secretary 
requesting a further interrogation into certain transactions supplied by Shoprite.  

1. The appeal succeeds to the following extent: 2. Except to the extent indicated in 
paragraph 1 above, the appeal is dismissed. 3. The appellant is ordered to pay the 
costs of the appeal. 1.1 the word "repeatedly” is deleted from paragraph [119.1];  

 

OLD MUTUAL LIMITED, OLD MUTUAL LIFE ASSURANCE COMPANY (SA) 
LIMITED , TREVOR MANUEL, NON-EXECUTIVE DIRECTORS OF OLD MUTUAL 
LIMITED v PETER MTHANDAZO MOYO and NMT CAPITAL (PTY) LIMITED  
Case No:  A5041/19  

 Interim Interdict – Reinstatement of chief executive pending finalisation of 
action – Interpretation of employment contract: contract for fixed duration, but with 
right to terminate on six months’ notice – contract affords employer right to decide 
whether or not to hold a disciplinary enquiry or pre-dismissal arbitration where 
allegations of misconduct have been raised – termination on six months’ notice not 
shown to be unlawful despite allegations of conflict of interest and misconduct on the 
part of the chief executive. 

Specific performance – no realistic prospect of obtaining reinstatement where there is 
a breakdown of the special relationship of trust and confidence that should exist 
between the chief executive and the board. 

First requisite for the granting of an interim interdict (a prima facie right, though open 
to some doubt) not established. 

Appealability – interim interdict – an order in the form of an interim interdict which 
operates pending the outcome of an action mentioned in the order ordinarily not 
appealable, unless the interests of justice dictate that it be appealable – interim 
interdict should not have been granted in the first place and should be corrected 
forthwith before proceedings run their full course.   

 

[103] Although it is generally considered not in the interests of justice 
to permit an appeal against an interim interdict since it will defeat the interim nature of 
the order and undermine ‘a necessarily imperfect procedure, which is nevertheless 
usually best designed to achieve justice’, it is now settled that there are limited 
circumstances where the interests of justice dictate that an interim interdict be 
appealable.  (See for example Cipla para 37, Department of Home Affairs and another 
v Islam and others [2018] ZASCA 48 para 10 and Velocity Trade Capital (Pty) Ltd v 
Quicktrade (Pty) Ltd and others [2019] 4 All SA 986 (WCC), para 30 et seq.  Also see 
the Constitutional Court judgments in cases such as S v S paras 46-47, Tshwane City 
v Afriforum and Another 2016 (6) SA 279 (CC) para 40, Children’s Institute v Presiding 
Officer, Children’s Court, Krugersdorp, and Others 2013 (2) SA 620 (CC) para 16 and 
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National Treasury and Others v Opposition to Urban Tolling Alliance and Others 2012 
(6) SA 223 (CC) para 25, although it should be borne in mind that the operative 
standard for determining whether leave to appeal should be granted by the 
Constitutional Court is the interests of justice.)  In deciding what is in the interests of 
justice, each case has to be considered in the light of its own facts.  (Member of the 
Executive Council for Development and Planning and Local Government, Gauteng v 
Democratic Party and others 1998 (4) SA 1157 (CC), para 32.)  In other words, it is a 
fact-specific enquiry.  (S v S para 47.)  

[104] I am of the view that the present matter is one of those 
exceptional cases where the interests of justice demand that the interim interdict be 
appealable.  The fact that it is not definitive of the rights about which the parties are 
contending in the main action and does not dispose of any relief claimed in respect 
thereof, although a relevant and important consideration, cannot be decisive and the 
determining factor in this instance.  The interim interdict should not have been granted 
in the first place by reason of a failure to meet the first requirement for the granting of 
an interim interdict.  (Tshwane City para 41; Phillips, para 28.)  The interdict, although 
interim, has an immediate and substantial effect.  The irreparable harm which Old 
Mutual – one of the oldest and largest companies in our country with more than 30 
000 employees - its shareholders, employees and other stakeholders stand to suffer 
if the interim interdict is allowed to stand, requires no imagination or elucidation.  The 
reality of the order is that Old Mutual is forced to live with its adverse effects as long 
as the main action is pending or remains inconclusive by reason of appellate 
processes.  It is forced to be governed by a chief executive and a board, to whom the 
chief executive is supposed to report and obliged to maintain its ongoing trust and 
confidence, who have lost complete trust and confidence in one another and who are 
involved in ongoing litigation.     The interests of justice in the particular circumstances 
of this case demand that the order should be corrected forthwith before the 
proceedings have run their full course and before it has any further adverse 
consequences. 

[105] In the result, the following order is made: 

The appeal is upheld with costs, including those of two counsel for the first and second 
appellants and of two counsel for the third to sixteenth appellants. 
The order of the court a quo is set aside and substituted with the following order:  

The application is dismissed with costs, including those of two counsel. 

  

 

Vermeulen Verf CC and another v DIY Superstores (Pty) Ltd and others [2020] 
JOL 46521 (FB) 

 

Final interdict – Requirements met – Mootness of a matter does not 

constitute an absolute bar – Discretion lies with the court whether or 

not to consider it. 

This is an application in which the applicants claims an interdictory 

relief against the first and second respondent. The order sought is 
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to interdict the aforementioned respondents from displaying and/or 

erecting any signs which replicates road traffic signs without the 

appropriate authority to do so. The first prayer compelling the 

respondents to remove the offending road signs was complied with 

after receipt of the application. 

[2] The application is supported by a founding and replying affidavit 

deposed to by a member of the first applicant namely Jan Gabriel 

Vermeulen. He is also mandated by directors of the second 

applicant to institute this application on their behalf. There are two 

confirmatory affidavits deposed to by Hendrikus Johannes Stander 

(attorney of record) and Willie Loftus who is employed by the third 

respondent as the Manager: Transport Planning. 

[4] The facts, as I glean them from the affidavits, are as follows. 

[5] The applicants and first respondent conduct business from 

adjacent premises along Monument Road, Bloemfontein. The 

applicants are selling paint and paint related products. Although 

the first respondent is also selling paint, it sells a wide range of 

products used in the construction and building industry. 

[6] Monument Road pass in front of the premises of the applicants and 

first respondent and provide access to those premises. This road 

has two traffic lanes on each side from East to West and vice a 

versa separated by a concrete traffic median. It is important to note 

that at the portion in front of the premises of the applicants, it is a 

one-way preventing customers to turn to the right. This is so for 

those traveling from East to West. They will have to pass the 

applicant’s premises and make a U-turn manoeuvre in order to 

enter the premises. The premises of the first respondent are easily 

accessible at that point. 

[7] A “No U-turn” traffic sign was erected and displayed at the end of 

the traffic medium in front of the premises of the applicants. This 

was amplified with a rectangular sign clearly specifying that 

transgressors will be fined the sum of R1000,00. The practical 

effect of these signs is that it created a hassle for the customers of 

the applicants to drive approximately 1 kilometre westwards and 

then make a U-turn to their destination.  
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The Constitutional Court has confirmed that the mootness of the 

matter does not necessarily constitute an absolute bar to its 

justiciability. The discretion lies with the Court whether or not to 

consider it.8 Such discretion the learned judges held that it must 

be exercised according to what the interest of justice require. I 

hold a firm view that in this matter I am enjoined to consider the 

matter. 

[22] It will appear that the second respondent does not appreciate the 

illegality of his actions because of a perceived civil duty he is 

performing on behalf of the ineffective or non-functional third 

respondent. While it is commendable that he is acting as a good 

citizen, his actions remain illegal. In fact he still considers absence 

of the traffic sign to be dangerous for other road users. The 

certainty that must be emphasised is that it is against the law to act 

in the manner that he did. 

[23] The rationale for the granting of the interdict was sufficiently 

espoused in Independent Outdoor Media (Pty) Ltd v City of 

Cape Town in para 36 as follows:- 

“In my view there is no reason why an interdict should not be 

granted to stop unlawful signs being displayed in breach of the 

8 independent Electoral Commission v Langeberg Municipality 2001 (3) SA CC 925 
ad par 9 

11 

Bylaw, and while a criminal prosecution may well follow upon an 

offender making itself guilty of unlawful conduct, it would be a sad 

day if the criminal courts were to be clogged by a vast number of 

cases of such a nature. The court a quo was quite correct to have 

granted the interdict that it did.” 

[24] This brings me to the conclusion that prayers 3 and 4 of the 

notice of motion should be granted. However, there must be 

some amendment particularly on the issue of costs. The 

principle is that the costs must follow the result. That far I am 

in agreement with counsel for the applicants. We part ways 

on the aspect that punitive costs on an attorney and client 

scale should be granted. Such costs are only awarded in 
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situations where the court demonstrate its displeasure against 

a litigant. The Court must exercise its judicial discretion in a 

just and fair manner. In my view there are no cogent reasons 

to make such an order. The costs for employment are 

warranted. 

Order 

[25] In the result the following order is made:- 

25.1. The First and Second Respondent are interdicted from 

displaying and, or erecting any signs which replicates road traffic signs without the 
necessary authority to do so; 25.2. The First and Second Respondent are ordered to 
pay the costs, the one paying the other to be absolved, 

including the costs of two (2) counsel. 

 

Hollard Life Assurance Co Ltd v Wolf-Pack Rentals (Pty) Ltd Case 2165/2018. 
Judgement on 13 December 2019  

 

Particulars of claim-amendment-other options 

The plaintiff sought to amend its particulars of claim to address the defendant's 
exception - but the defendant objected. 

In granting the plaintiff leave to amend its particulars, Judge Wille mentions that the 
defendant has the option to proceed in terms of Rules 35(12) and 35(14) (discovery, 
inspection and production of documents). 

See also para [18] about whether the pleaded facts are able to support a cause of 
action in either contract or delict. The judge relied on Lillicrap, Wassenaar v 
Pilkington Brothers 1985 (1) SA 475 (A) 

Department of Agriculture, Forestry and Fisheries and Another v B Xulu and 
Partners Incorporated and Others (6189/2019) [2020] ZAWCHC 3 (30 January 
2020) 

Attorney-ordered to repay R20 million in fees-agreement concerning fees invalid 

Attorney- joinder with a view to making him jointly and severally liable with his 
company- piercing the corporate veil at common law-. The legal services provided by 
his firm were rendered by BXI, not by Mr Xulu personally- s 19(3) of the Companies 
Act. In terms of that section, the directors of a ‘personal liability company’ (BXI is 
such a company) are personally liable for liabilities and debts ‘contracted’ during 
their period of office, this confined to consensual debts-may have a delictual claim 
against Mr Xulu. In the absence of deliberate wrongdoing, his liability would require 
an investigation as to whether, in his individual capacity, he owed a legal duty to the 
DAFF to exercise care in BXI’s levying of execution (ie wrongfulness), whether he 
was negligent. Since he is an attorney, it may not require much to show that h 

 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s19
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
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BXI attorneys are ordered to pay the Department of Agriculture the amount of R20 
242 472,90,which it received pursuant to invalid writs of execution and notices of 
attachment.  

 

The first respondent, B Xulu & Partners Inc (‘BXI’), is an incorporated firm of 
attorneys, the principal member of which is Mr Barnabas Xulu. On 6 June 2019 this 
court (per Steyn J) made a purported settlement agreement concluded between BXI 
and the first applicant, the Department of Agriculture, Forestry and Fisheries 
(‘DAFF’), an order of court. The purported settlement agreement was concluded on 
12 April 2019. I shall refer to this document as the settlement agreement though its 
validity is contested. 

[2] When the DAFF failed to make payment in accordance with settlement 
agreement, BXI levied execution. This caused the DAFF on 5 August 2019 to launch 
an urgent application in part A whereof it sought to have the writs and attachments of 
monies suspended pending determination of the relief claimed in part B. As 
subsequently amended, the relief claimed in part B, insofar as relevant to this 
judgment, comprises orders reviewing and setting aside a service level agreement 
purportedly concluded between the DAFF and BXI on 23 May 2017 (‘the SLA’); 
reviewing and setting aside the settlement agreement; rescinding the order of 6 June 
2019; and setting aside the writs of execution and notices of attachment. 

[3] The second respondent is the Sheriff of the High Court for Pretoria Central, being 
the sheriff who effected the impugned attachments (‘the sheriff’). The third and fourth 
respondents are Standard Bank of South Africa (‘Standard Bank’) and First National 
Bank of South Africa (‘FNB’) respectively. The sheriff and the banks have not 
opposed the application or participated in the proceedings. 

[4] At all material times the DAFF’s Director-General has been Mr Mzamo Mlengana. 
He and some of his officials had a fraught relationship with the former minister of the 
department, Mr Senzeni Zokwana. The Deputy Director-General: Fisheries 
Management, Ms Siphokazi Ndudane, had Minister Zokwana’s support. This 
resulted in conflict between Mr Mlengana and Ms Ndudane. 

[5] Following the change in presidency in late May 2019, there was a reorganisation 
of portfolios which gave rise to the establishment of the second applicant, the 
Department of Environmental Affairs, Forestry and Fisheries (‘the DEA’). Mr 
Zokwana was replaced by Ms Barbara Creecy, the minister with responsibility for the 
DEA. Most of the DAFF’s functions have been transferred to the DEA but the DAFF 
continues to exist until the transfer is complete. The DEA was joined without 
objection. For convenience I shall refer simply to the DAFF or the applicant, a term 
which covers one or both applicants according to the context. 

[6] The Marine Living Resources Act 18 of 1998 (‘the Marine Act’) provides in s 10 
for the continued existence of a fund called the Marine Living Resources Fund 
(‘MLRF’). Section 11 states that the MLRF shall provide for the administration of the 
provisions of the Marine Act. In terms of s 10 the MLRF is administered by the 
Director-General (‘DG’) in consultation with the Minister in accordance with estimates 
of revenue and expenditure approved by the Minister with the concurrence of the 
Minister of Finance in respect of each financial year. The DG is the MLRF’s 
accounting officer. In terms of s 36(2)(a) of the Public Finance Management Act 1 of 
1999 (‘the Finance Act’) the DG is also the accounting officer of the DAFF. 
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The appointment of BXI 

[7] On 25 October 2016 a memorandum of understanding (‘MoU’) was concluded 
between the DAFF and Emang Basadi Legal and Forensic Services (Pty) Ltd (‘EBL’) 
in terms of which EBL was engaged to provide legal advisory services. According to 
the applicant, this was part of a move by the Zokwana faction to get rid of the State 
Attorney in Cape Town so as to enable private law firms to extract excessive fees 
from the department. 

[8] On 6 January 2017 EBL wrote to BXI stating that EBL had been instructed by the 
DAFF to appoint BXI as attorneys to assist in pending litigation in which Viking 
Inshore Fishing (Pty) Ltd was suing the DAFF. According to BXI, the DAFF 
recommended that BXI apply to be added to the MLRF’s supplier database so that 
EBL could be dispensed with as an intermediary. 

[9] The DAFF’s Chief Director: Legal Services, Ms Kanthi Nagiah, who had no 
complaint with the quality of service rendered by the State Attorney, did not approve 
the latter’s sidelining. Although Mr Mlengana (who was appointed DG from outside 
the department with effect from 1 July 2016) had signed the MoU, he wrote to EBL 
on 2 February 2017 to say that proper supply chain management (‘SCM’) processes 
had not been followed in EBL’s appointment, rendering the contract invalid. He wrote 
this letter after conferring with (among others) Ms Nagiah. 

[10] BXI says that it continued working on the Viking case because it was unaware of 
the termination of EBL’s services. Mr Mlengana complains that despite the 
termination, Ms Ndudane continued to use EBL’s services and to approve payments 
to it. 

[11] In the meanwhile Minister Zokwana was promoting BXI’s engagement to assist 
in the DAFF’s litigation against Arnold Bengis and others. (Some of the history of that 
matter appears from the reported judgment in Bengis & others v Government of 
South Africa & others [2016] ZAWCHC 14; [2016] 2 All SA 459 (WCC).) On 3 April 
2017 Minister Zokwana wrote to the Deputy Minister in the Department of 
International Relations and Cooperation (‘DIRCO’) to say that the DAFF had 
mandated BXI, working with an Advocate N Memani, to initiate and facilitate the 
restitution of money due to the South African government in the Bengis case. He 
asked DIRCO to assist BXI in meeting with various foreign authorities. Minister 
Zokwana provided DIRCO with BXI’s contact details. According to BXI, Ms Memani 
was a legal adviser to Minister Zokwana. 

[12] On 14 April 2017 BXI was registered on the MLRF supplier database. Although 
the registration may have been irregular for lack of a current tax clearance certificate, 
no relief in respect of such registration is claimed in the present proceedings. 

[13] Slightly more than a month later the SLA was purportedly concluded. The 
preamble recorded that the DAFF had already appointed BXI in the Bengis case, an 
appointment said to stem from a mandate Minister Zokwana had given to BXI, and 
that the SLA was being concluded to regulate the relationship between the parties 
and to ensure the achievement and maintenance of high quality performance and 
standards.   

[32] In terms of Buffalo City, the ‘clock starts ticking’ (for purposes of assessing 
whether a delay is unreasonable) when the organ of state becomes aware or could 
reasonably have acquired knowledge of the impugned act. For purposes of this 
enquiry, I treat Mr Mlengana, the DG, as the person whose knowledge is relevant. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2016%5d%20ZAWCHC%2014
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2016%5d%202%20All%20SA%20459
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On his version, which has not been properly placed in issue, he became aware of 
the existence of the SLA towards the end of July 2018. 

[47] BXI subsequently notified the DAFF that Minister Zokwana had confirmed that it 
should proceed with its mandates in general, not only in relation to the Bengis case, 
and it thus did not heed the termination letter of 15 August. BXI continued to demand 
payment of fees, threatening legal action. Its claims include fees running to many 
millions of rands for services rendered after 20 August 2018 in respect of matters 
additional to the Bengis case. BXI did not supply the documents requested by Ms 
Nagiah. BXI subsequently claimed that Ms Nagiah was ‘highly implicated’ by 
whistleblowers in leaking information and that BXI was thus under instructions from 
the minister and law enforcement agencies not to supply her with documents. (Ms 
Nagiah has comprehensively refuted these slurs.) 

[48] On 5 October 2018 Mr Mlengana wrote to Minister Zokwana regarding the 
latter’s request that the DAFF engage private law firms. He set out what he saw as 
the advantages of using the State Attorney, saying that its performance rivalled that 
of private firms ‘whose fees are exorbitant’. Where the State Attorney briefed 
counsel, they usually negotiated special rates. The Auditor-General (‘AG’) had made 
negative findings about the DAFF’s use of private law firms. He said such use could 
not be justified, and he requested the minister to reconsider his instruction. 

[49] Minister Zokwana seems not to have heeded this request. On the contrary, he 
issued a directive that the DAFF settle BXI’s fees. When BXI sought Ms Ndudane’s 
assistance in giving effect to this directive, Mr Mlengana on 13 February 2019 
notified Ms Ndudane that, as the MLRF’s accounting officer, he had asked the State 
Attorney to verify BXI’s invoices. No payments would be made until this was done. 
On 15 February BXI, assisted by a letter of 18 February from Minister Zokwana, 
escalated the matter to National Treasury and to the Public Service Commission 
(‘PSC’). In his letter, the minister said that National Treasury’s intervention was 
needed to ensure that there was ‘no systematic abuse of power’ by Mr Mlengana as 
accounting officer. He said that the DAFF’s Fisheries Branch, as the recipient of 
BXI’s services, was satisfied with the work performed by BXI and had no 
reservations in paying its invoices. (One may infer that this was a reference to Ms 
Ndudane and Ms Parker.) 

[53] It is common cause that at this meeting the DAFF agreed to pay BXI R20 million 
immediately, any balance to be settled after validating the firm’s invoices, such 
validation to be completed by 30 April. Ms Ndudane telephonically conveyed this to 
BXI, which accepted the terms. On 29 March Mr Mlengana issued a written 
instruction to Ms Parker that BXI was to be paid R20 million by the MLRF while the 
balance of its claim was being validated. 

[77] In the meanwhile, BXI had complained to the Judge-President that Goliath 
DJP’s requirements went beyond what was reasonable. Goliath DJP notified BXI on 
20 May that in view of this complaint she would no longer be dealing with the case, 
which BXI could enrol in Third Division in the normal course. 

[78] On 6 June 2019 Steyn J granted the order. On the same day, BXI wrote to Mr 
Mlengana attaching a copy of the order and a certificate of balance for R29 426 054. 
The DAFF was warned that if payment in full was not received by close of business, 
further legal action would follow. 

Grounds for rescinding the Steyn J order 
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Invalidity of SLA and settlement agreement 

[81] The applicant seeks the rescission of Steyn J’s order on several grounds. The 
first is that if the settlement agreement was invalid, as I have found to be, it could not 
validly be made an order of court. Related to this proposition, and perhaps more to 
the point, is that Ms Ndudane did not have authority to represent the DAFF in 
confirming to the court that the settlement agreement could be made an order. If a 
court is misled into believing that both parties have consented to the granting of a 
judgment, the judgment must be set aside (Moraitis Investments (Pty) Ltd & others 
v Montic Dairy (Pty) Ltd & others [2017] ZASCA 54; 2017 (5) SA 508 (SCA) para 
17). 

Absence of lis 

[84] The applicant contends that Steyn J was in any event not entitled to make the 
settlement agreement an order because there was no lis between the parties. The 
applicant’s counsel referred, in this regard, to para 25 of Eke v Parson 2016 (3) SA 
37 (CC) where Madlanga J, writing for a unanimous court, said the following 
(footnotes omitted): 

 ‘This in no way means that anything agreed to by the parties should be accepted by 
a court and made an order of court. The order can only be one that is competent and 
proper. A court must thus not be mechanical in its adoption of the terms of a 
settlement agreement. For an order to be competent and proper, it must, in the first 
place, “relate directly or indirectly to an issue or lis between the parties”. Parties 
contracting outside of the context of litigation may not approach a court and ask that 
their agreement be made an order of court.’ 

See also Buffalo City, supra, para 27, where this statement of the law was repeated. 

[85] Reference was made in Eke to the decision in Hodd v Hodd; D’Aubrey v 
D'Aubrey 1 942 NPD 198, where Selke J said that the court is ‘not a mere registry of 
documents or agreements’ (at 204). Selke J in turn cited the refusal by De Villiers CJ 
in Ex parte Robertson (1903) 13 CTR 1003 to make an agreement between the 
applicant and a municipality an order of court in circumstances where there was no 
pending litigation. 

[86] Now it is so that in Eke and Buffalo City the court was not dealing with 
settlement agreements concluded outside of the context of pending litigation, so that 
strictly speaking the passages relied upon by the applicant are obiter. Nevertheless, 
it would take very powerful counter-arguments to persuade me to depart from what 
was stated in these cases. 

Non-compliance with State Liability Act 

[107] However, there are grounds of attack which stand independently of the 
rescission of Steyn J’s order. One of these is non-compliance with the State Liability 
Act. In terms of s 3(1), and subject to the further provisions of s 3 of that Act, no 
execution or attachment for satisfaction of a final court order sounding in money may 
be issued against a defendant or respondent in any action or legal proceedings 
against the State or against any property of the State. 

[108] The requirements set out in s 3, and the non-compliance which characterised 
the present case, are as follows: 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2017%5d%20ZASCA%2054
http://www.saflii.org/cgi-bin/LawCite?cit=2017%20%285%29%20SA%20508
http://www.saflii.org/cgi-bin/LawCite?cit=2016%20%283%29%20SA%2037
http://www.saflii.org/cgi-bin/LawCite?cit=2016%20%283%29%20SA%2037
http://www.saflii.org/cgi-bin/LawCite?cit=942%20NPD%20198
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(a)  Section 3(2): The State Attorney or attorney of record for the relevant 
department must, within seven days after the court order has become final, in writing 
inform the executive authority (here, Minister Creecy) and accounting officer (here, 
Mr Mlengana), and the relevant treasury, of the order. (Because of the way in which 
the consent order was obtained, the DAFF was not represented by an attorney of 
record and no such notification occurred. BXI notified Mr Mlengana and National 
Treasury of the order on 6 June and 12 June 2019 respectively. On 24 June 2019, 
by which time the first writ had been issued and executed, BXI notified Minister 
Creecy of the order.) 

(b)  Section 3(3): A final order must be satisfied within 30 days of its becoming final 
or within such other period as the creditor and accounting officer may agree. The 
payment must be charged against the appropriated budget of the department. (Here, 
the 30 days expired on 5 July 2019 without payment having been made. By that time 
the first writ had been issued and executed, and BXI had received the proceeds of 
the attachment.) 

(c)  Section 3(4): If the final order is not satisfied as aforesaid, the creditor may serve 
the order on the executive authority, accounting officer, the department’s attorney 
and the relevant treasury, such service to be in accordance with the rules of court. 
(Here, such service could have been effected as from 6 July 2019. No such service 
in accordance with the rules of court was effected.) 

(d)  Section 3(5): The relevant treasury must, within 14 days of service as aforesaid, 
ensure that the judgment is satisfied or that acceptable arrangements are made to 
have it satisfied if there are inadequate funds available in the vote of the relevant 
department. (Because no service was effected in terms of s 3(4), this obligation of 
the National Treasury was not triggered.) 

(e)  Section 3(6): If the relevant treasury fails to act as required by s 3(5), the 
registrar or clerk of the court must, upon written request of the judgment creditor, 
issue a writ or warrant of execution in terms of the applicable rules of court against 
movable property owned by the State and used by the department concerned. 
(Because anterior requirements were not satisfied, BXI was not entitled to request 
the registrar to issue writs of execution. There is also no evidence that BXI lodged 
written requests that writs be issued. Furthermore, if the entity liable to BXI was the 
MLRF, only its movable property could be attached.) 

(f)  Section 3(7): The sheriff must execute the writ and may attach, but must not 
remove, movable property owned by the State and used by the department 
concerned, sufficient to satisfy the judgment debt. The sheriff and the accounting 
officer may in writing agree on particular movable property that may not be attached 
because its removal would severely disrupt service delivery, threaten life or put the 
security of the public at risk. (Money in bank accounts constitutes incorporeal 
movable property. Because, however, anterior requirements were satisfied, the 
sheriff was not entitled to execute and attach money in the DAFF’s bank accounts. 
And because of such non-compliance, the sheriff and Mr Mlengana as the 
accounting officer did not have occasion to reach agreement as to whether any 
movable property should be excluded from attachment. The applicant says that the 
attachments in the present case significantly impeded the DAFF’s operations.) 

(g)  Section 3(8): If, following attachment as aforesaid, 30 days expire without 
payment, the sheriff may remove and sell the attached movable property in 
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execution of the judgment debt. (Because anterior requirements were not satisfied, 
the sheriff was not entitled to remove the DAFF’s money from its accounts and pay it 
to BXI. If anterior requirements had been satisfied, money could not – having regard 
to the various time periods specified in the section – have been removed from 
DAFF’s account and paid to BXI until around 19 August 2019 at the earliest.) 

[109] BXI’s counsel submitted that there had been substantial compliance with the 
requirements of the State Liability Act but understandably he did not press the 
argument. None of the requirements of the Act were heeded. 

Joinder of Mr Xulu 

[132] The applicant seeks Mr Xulu’s joinder with a view to making him jointly and 
severally liable with BXI for repayment of R20 242 472,90. The applicant relies on 
piercing the corporate veil at common law and in terms of s 20(9) of the Companies 
Act 71 of 2008.  

[133] I reject the applicant’s reliance on piercing the corporate veil. I accept that Mr 
Xulu is BXI’s controlling mind, but this of itself does not show that there has been 
any unconscionable abuse of BXI’s corporate personality. Mr Xulu chose to conduct 
an incorporated legal practice, as permitted by law. The legal services provided by 
his firm were rendered by BXI, not by Mr Xulu personally. It was to BXI that Minister 
Zokwana issued his mandates, and it was with BXI that the DAFF purported to 
conclude the SLA. The arrangement arrived at by the officials at the meeting of 28 
March 2019 was that money would be paid to BXI, not to Mr Xulu personally. If there 
were legal remedies for unpaid fees, these vested in BXI, not in Mr Xulu personally. 

[134] The applicant’s counsel made reference to s 19(3) of the Companies Act. 
In terms of that section, the directors of a ‘personal liability company’ (BXI is such a 
company) are personally liable for liabilities and debts ‘contracted’ during their period 
of office. In Fundstrust (Pty) Ltd (in liquidation) v Van Deventer 1997 (1) SA 710 (A) 
it was held that the similar language of s 53(b) of the Companies Act 61 of 1973 was 
confined to consensual debts. Obligations arising from delict and unjustified 
enrichment were not encompassed by the word ‘contracted’. The lawmaker must be 
presumed to have been aware of this interpretation when using the same language 
in s 19(3) of the 2008 Act (Boschpoort Ondernemings (Pty) Ltd v Absa Bank 
Ltd [2013] ZASCA 173; 2014 (2) SA 518 (SCA) para 18). 

[135] The applicant may have a delictual claim against Mr Xulu. In the absence of 
deliberate wrongdoing, his liability would require an investigation as to whether, in 
his individual capacity, he owed a legal duty to the DAFF to exercise care in BXI’s 
levying of execution (ie wrongfulness) and, if so, whether he was negligent. Since he 
is an attorney, it may not require much to show that he was negligent, since he could 
reasonably be expected to have been aware of the provisions of the State Liability 
Act. The question of wrongfulness is not straightforward, and I do not feel that it was 
sufficiently canvassed in argument.  

[136] If Mr Xulu knowingly caused BXI to act unlawfully in pursuing execution, ie if 
there was dolus, wrongfulness in his personal capacity would cease to be 
problematic. In that regard the following facts appear to be relevant. On Wednesday 
31 July 2019 the State Attorney notified BXI explicitly that the writs and attachments 
were invalid, inter alia by virtue of non-compliance with the State Liability Act. We 
know from Mr Xulu’s reply, sent at 15:26 on the same day, that he received the 
letter. 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s20
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s19
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/cgi-bin/LawCite?cit=1997%20%281%29%20SA%20710
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s53
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2013%5d%20ZASCA%20173
http://www.saflii.org/cgi-bin/LawCite?cit=2014%20%282%29%20SA%20518


103 
 

[137] Mr Manuel has stated under oath that he repeated these assertions at a 
meeting with Mr Xulu on Thursday 1 August. And later that afternoon Mr Manuel sent 
Mr Xulu an email confirming that the basis on which the DAFF was seeking an 
undertaking was BXI’s failure to comply with ss 3(4)-(8) of the State Liability Act. In 
that email Mr Xulu was referred to the Constitutional Court’s decision in Provincial 
Government: North West Province & another v Tsoga Developers CC & 
others [2016] ZACC 9; 2016 (5) BCLR 687 (CC) paras 28-29 and 44-45, where the 
provisions of the State Liability Act in relation to the principle of legality were 
discussed. 

[138] The sheriff paid the amount of R17 657 098 – the proceeds from execution of 
the second writ – into BXI’s trust account on Friday 2 August. It was thereafter that 
Mr Xulu caused substantially the whole amount to be transferred to his business 
account, from which it was disbursed. By 5 August 2019 only R203 515,97 remained 
in the trust account and by 6 August only R117 200,25 remained in the business 
account (though R3,4 million is available in the frozen forex account). 

[139]  It is difficult to avoid the conclusion, in relation to the amount of R17 657 098, 
that Mr Xulu caused BXI to part with the money despite knowing that the writ and 
attachment pursuant to which that money had been received were invalid. If he did 
not bother to look at the State Liability Act, he would seem to have acted in reckless 
disregard of the legality of BXI’s actions, ie at least with dolus eventualis. 

[140] In oral argument, BXI’s counsel, who also represented Mr Xulu in the joinder 
application, contended that if he were joined with a view to imposing personal liability 
on him, he should be given an opportunity to answer the case against him. I think the 
fairest course would thus be to join Mr Xulu and issue a rule nisi calling on him to 
show cause why he should not be jointly and severally liable for the amounts 
refundable by BXI. 

 

Conclusion and order 

[141] It is a matter of concern that writs were issued in this case without an enquiry 
into compliance with the State Liability Act. I consulted with the court’s chief registrar. 
It seems that the registrars in this division may not be alert to the provisions of the 
Act. There is no standard form for the written request contemplated in s 3(6) of the 
Act. Attorneys who seek writs against national or provincial government departments 
must not make such requests unless there has been compliance with the Act, and 
registrars should not issue writs unless so satisfied. In practice, this seems to me to 
require the attorney, in the written request, to state (a) when the period contemplated 
in s 3(3) expired; (b) that after expiry of that period, due service was effected on 
each of the persons contemplated in s 3(4), and the dates of such service; and 
(c) that 14 days have expired from such service without payment having been 
effected and without acceptable arrangements for satisfaction of the debt having 
been reached. 

[142] It also appears that the sheriff in this case did not pay proper heed to the 
provisions of ss 3(7) and (8). Had the sheriff observed the 30-day holding period 
specified in s 3(8), the loss of the DAFF’s money might have been avoided. 

[143] The applicant has asked for the costs of three counsel. In my view the case 
was not so complex and vast as to justify such an order. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2016%5d%20ZACC%209
http://www.saflii.org/cgi-bin/LawCite?cit=2016%20%285%29%20BCLR%20687
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[144] I make the following order: 

(a)  The service level agreement, purportedly concluded between the applicant and 
the first respondent (‘BXI’) on 23 May 2017, is declared invalid and is reviewed and 
set aside. 

(b)  The settlement agreement, purportedly concluded between the applicant and 
BXI on 12 April 2019, is declared invalid and is reviewed and set aside. 

(c)  The order granted on 6 June 2019 by Steyn J under the present case number is 
rescinded. 

(d)  All writs of execution and notices of attachment issued and effected pursuant to 
the said order of 6 June 2019 are declared invalid and are reviewed and set aside. 

(e)  BXI is ordered to pay to the applicants, by Thursday 30 April 2020, the amount of 
R20 242 472,90 which it received pursuant to the invalid writs of execution and 
notices of attachment, subject to any set-off arising from para (g) below. 

(f)  The applicants are directed to proceed with the verification of BXI’s invoices and 
to report the results of such verification to BXI in writing by Thursday 9 April 2020. 

(g)  The said written report shall also specify the amount, if any, which the applicants 
tender to pay BXI for services rendered in addition to the payments BXI has already 
received. 

(h)  BXI is ordered to pay the applicant’s costs, including those attendant on the 
employment of two counsel. 

(i)  Mr Barnabas Xulu (‘Mr Xulu’) is joined as the fifth respondent. 

(j)  A rule nisi is issued calling on Mr Xulu to show cause, on Thursday 12 March 
2020, why he should not be ordered to pay the said amount of R20 242 472,90 
jointly and severally with BXI. 

(k)  If Mr Xulu intends to oppose the making of such an order on the return day, he 
must: 

(i)  deliver a notice of opposition by Friday 7 February 2020; 

(ii)  deliver his opposing affidavits by Friday 28 February 2020. 

(l)  If Mr Xulu files opposing papers as aforesaid, the court on 12 March 2020 will 
determine a timetable for the further conduct of the claim against him. 

 

Mokoena v West Rand District Municipality Case  39460/19, South Gauteng 
JHB, 28 November 2019  

Urgent application-declaring as unlawful and setting aside suspension of Municipal 
Manager - Failure by the Municipality to comply with Regulation 6 of the Local 
Government: Disciplinary Regulations for Senior Managers 2010 - Suspension 
challenged on the grounds of legality and the rule of law - Municipality alleged to 
have acted unlawfully in suspending the manager - The Applicant failing to satisfy 
the requirements of Rule 6(12) of High Courts Rules - Legality and Rule of Law does 
not automatically render matter urgent. Requirements of urgency need to be satisfied 
even when urgency is based on failure to comply with the principles of legality.  
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NPGS PROTECTION & SECURITY SERVICES CC AND ANOTHER v 
FIRSTRAND BANK LTD 2020 (1) SA 494 (SCA) 

 

Mortgage — Foreclosure — Judicial execution — Judicial oversight — When 
triggered — Legally represented debtor obtained mortgage loan to finance his 
business — Failed to provide court with any information regarding infringement of 
housing rights, save last-minute statement from bar by legal representative — 
Summary judgment correctly granted — Court's oversight role not triggered — 
Constitution, s 26(3); Uniform Rules of Court, rule 46A. 

The respondent, FNB, gave the first appellant (NPGS) a R250 000 credit facility. The 
second appellant, Mr Rwaxa, the sole member of NPGS, stood surety. The loan was 
also secured by a mortgage bond over Mr Rwaxa's immovable property. NPGS 
defaulted and FNB issued summons against appellants jointly and severally. FNB 
also sought an order declaring Mr Rwaxa's immovable property specially executable. 
In its summons FNB drew Mr Rwaxa's attention to s 26 of the Constitution, informing 
him that he could not be evicted from his home, or his home be declared executable 
and sold in execution, without a court order, which could only be granted after the 
court had considered all the relevant circumstances. The summons drew further 
attention to rule 46(1)(a)(ii) of the Uniform Rules, which sets out in greater detail the 
protection afforded to a debtor under s 26. Rules 46(1) and 46A allowed judgment 
debtors to oppose orders of special execution against their homes. 

After both NPGS and Mr Rwaxa gave notice of their intention to defend the action, 
FirstRand sought and obtained summary judgment in the Johannesburg High Court, 
which also declared the property specially executable. In resisting summary 
judgment Mr Rwaxa came up with various defences but failed to list any reasons 
why his s 26 right would be affected. Instead, the High Court was informed via a 
statement from the bar that the immovable property was Mr Rwaxa's home. The 
appellants appealed to the Supreme Court of Appeal. 

Held per Davis AJA for the majority 

In an application for summary judgment there was — provided the creditor has 
complied with the requirements of rule 46A — an onus on the debtor, at the very 
least, to provide the court with information concerning whether the property was his 
or her personal residence; whether it was a primary residence; whether there were 
other means available to discharge the debt; and whether there was a 
disproportionality between the execution and other possible means to exact payment 
of the judgment debt (see [55]). 

While the High Court erred in its finding that a company rather than an individual was 
affected, it was equally clear that it saw the submission from the bar regarding the 
loss of primary residence as a mere ruse to escape the consequences of default 
(see [63]). While the courts had the duty to investigate a debtor's position if it 
involved an unrepresented litigant, or the loan was not exclusively of a commercial 
nature, or where at least some evidence suggested that the execution was in respect 
of a debtor's primary residence, Mr Rwaxa's complete failure to avail himself of rights 
that were expressly drawn to his attention in the summons dictated the contrary (see 
[66] – [67]). Imposing an obligation on a court in a case like this one would also 
cause significant uncertainty, and arguably serious damage, to the efficient provision 
of credit in the economy (see [67]). Appeal dismissed. 
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Held per Makgoka JA, dissenting 

Judicial oversight was required in all applications for an order of execution against 
the primary home of a judgment debtor, irrespective of the purpose for which the 
debt was incurred, and courts should not shirk their oversight role where there was 
no opposition to the order of execution, even if the debtor was legally represented 
(see [37]). There was nothing to prevent a court, in a case such as the present, from 
playing an active role to ensure that its execution order was constitutionally 
compliant (see [43]). The prayer for execution against Mr Rwaxa's immovable 
property should therefore be remitted to the High Court for it to conduct the enquiry 
envisaged in s 26(3) of the Constitution (see [44]). 

 

ACHUKO v ABSA BANK LTD AND OTHERS 2020 (1) SA 533 (GJ) 

 

International law — Jurisdiction of courts — Whether South African courts enjoying 
jurisdiction to consider violation of Bill of Rights in respect of conduct taking place 
outside territory of South Africa, but having effects within its borders. 

 

This matter concerned a challenge to the conduct of the banks Absa and FirstRand 
in prearranging non-competitive corn and soybean futures trades on the Chicago 
Board of Trade. A statutory regulator in the United States, the Commodity Futures 
Trading Commission (the Commission), had found such trades to constitute non-
competitive transactions in breach of American law. In the present proceedings 
heard before the High Court (Johannesburg), the applicant sought, inter alia, an 
order declaring the infringing conduct to amount to an infringement of s 27(1)(b) of 
the Constitution — which secured everyone the right to have access to sufficient 
food and water. In this regard the applicant argued that the banks' conduct would or 
could compromise the price of food, especially maize meal, in South Africa, creating 
a risk for food security. The applicant also sought a declarator that participation in 
non-competitive prearranged trades was unlawful in terms of s 80 of the Financial 
Markets Act 19 of 2012 (the FMA), and, if not, that s 80 was inconsistent with the 
Constitution. The banks (first respondent and second respondent) opposed the 
application; so too the relevant South African regulatory body, the Financial Sector 
Conduct Authority (the third respondent), as well as the Minister of Finance (the 
seventh respondent). 

The principal argument raised in opposition was that South African courts had no 
jurisdiction to enquire into or make findings concerning conduct carried out in the US 
in breach of that country's laws. The court, in addressing such argument, 
acknowledged that territoriality was the traditional basis upon which jurisdiction was 
established, and that the extra-territorial assumption of jurisdiction may interfere with 
the sovereignty of other states. It added, however, that the territorial principle of 
jurisdiction had a subjective and an objective aspect: the subjective aspect 
recognised the power of the state to enact laws that governed conduct taking place 
within the territorial borders of the state, while the objective aspect of territorial 
jurisdiction recognised the power of the state to enact laws that concerned conduct 
taking place outside of the borders of the state, the effects of which took place within 
the borders of the state. (See [15].) 
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Held, that it was correct that South African courts should not assume jurisdiction to 
pronounce upon regulatory violations under United States law. The violation was one 
against the municipal laws of the United States. But it did not follow that conduct in 
the United States that had effects in South Africa may not fall within the jurisdiction of 
the South African courts. The issue for the South African courts was not whether the 
conduct was unlawful under the law of the United States, but rather whether the 
conduct and its consequences infringed rights conferred by the South African 
Constitution. Such a finding by a South African court did not rest upon the 
Commission's findings of a violation under the law of the United States, much less 
any consideration by a South African court as to whether there was such a violation. 
The South African court was simply concerned with the question as to whether the 
conduct and its effects infringed, in this case, the Bill of Rights, in particular s 
27(1)(b). Such a question fell within the jurisdiction of this court. (See [21] and [25] – 
[26].) (The court reasoned that if the effects of conduct undertaken abroad occurred 
in South Africa and those effects gave rise to an infringement of the rights 
guaranteed in the Bill of Rights, the infringement was no less significant because the 
effects had their origin abroad (see [22]).) 

Held, nevertheless, that the applicant had failed to prove any infringement or 
threatened infringement of the right to have access to sufficient food, and, 
accordingly, there was no warrant to declare the conduct of the banks to be unlawful 
and unconstitutional (see [38]). 

Held, further, that there was no live dispute that warranted entertaining the further 
declaratory relief sought, ie that the prearranged trades were in breach of the FMA, 
alternatively that the FMA was unconstitutional for failing to censure this conduct 
(see [43]) – [48]). This was because the FMA had not come into effect at the time the 
trades took place, and could not be interpreted as having retroactive or retrospective 
effect (see [42]). Application accordingly dismissed (see [56]). 

 

 

FOURIE v VAN DER SPUY & DE JONGH INC AND OTHERS 2020 (1) SA 560 
(GP) 

 

Legal practitioners — Attorney — Rights and duties — Duties — Duty to execute 
mandate with required standard of diligence, skill and care — Cybercrime — 
Payments by law firm, using money held in trust on behalf of client, purportedly on 
latter's instructions — Emails in fact from unknown third parties who had hacked 
client's account — Failure of attorney to employ measures to ensure attorney and 
client safe from online fraud — Failure to exercise requisite skill, knowledge and 
diligence of average practising attorney, and thus failure to discharge fiduciary duty to 
client. 

Legal practitioners — Attorney — Rights and duties — Duties — Cybercrime — Duty 
to employ measures to ensure attorney and client safe from online fraud. 

 

This matter highlighted the risk posed by cybercrime to the attorneys' profession and 
the duty to employ safeguards when transacting online. The applicant had entered 
into a contract of mandate with his attorney, the second respondent, of the first-
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respondent law firm (the firm), instructing her to keep certain moneys belonging to 
him in her trust account, until further instruction. The second respondent later 
received emails, purportedly from the applicant, requesting the firm to make certain 
payments into identified bank accounts. It did so. However, it came to light that such 
emails had in fact not been sent by the applicant; his email account had been 
hacked; client as well as attorney had apparently been the victims of cybercrime. In 
the present application proceedings heard before the Pretoria High Court, the 
applicant sued his attorney, the firm, as well as the other attorney in the firm — the 
third respondent — for payment of the aforementioned amounts. The question to be 
answered, the court held, was: Who must take the knock for the loss described? The 
attorney? Or the client? 

Held, that the second respondent, by transacting via email without employing any 
measures to ensure that both she and her client would not fall victim to fraud * — 
knowing full well that it was prevalent in her profession — acted negligently and 
failed to exercise the requisite skill, knowledge and diligence of an average 
practising attorney, and thus failed to discharge her fiduciary duty to her client. (See 
[30].) 

Held, that the second respondent had failed to meet her obligation, as principal, to 
account to her client for the funds held in the firm's trust account on such client's 
behalf (see [15], [21] and [31]). In this regard, it was no defence to claim that 
payments were erroneously made to the wrong person (see [15], [21] and [31]). 

Held, accordingly, that the second respondent as attorney was liable for the loss 
suffered by the applicant and that the respondents be ordered to pay him the amount 
claimed (see [31]). 

 

EX PARTE GOOSEN AND OTHERS 2020 (1) SA 569 (GJ) 

Recusal — On grounds of appearance of bias — What constitutes — Sitting judge a 
member of amicus curiae invited by court to address it on certain legal issues. 

Recusal — Application — Locus standi — Of amicus curiae, invited to assist court, to 
bring application for recusal of judge. 

 

At the direction of the Judge President, in terms of s 14(1)(b) of the Superior Courts 
Act 10 of 2013, a number of advocates' admission applications instituted in the 
Johannesburg High Court were referred to its full bench, for the purpose of 
addressing, inter alia, the question whether a person who had qualified for admission 
as an advocate or attorney, prior to the coming into effect of the Legal Practice Act, 
was, without more, entitled to admission as a legal practitioner under such Act. The 
Judge President invited several entities concerned with the legal profession to assist 
the full court as amici curiae. One such amicus was the Legal Practice Council 
(LPC). A judge on the bench hearing the referral, Millar AJ, was a member of that 
body. Such a fact prompted one of the other amici, the General Council of the Bar 
(the GBC), to apply for his recusal, the argument being that such was necessary to 
avoid any perception of bias. This was the judgment in such application. 

The critical question to be answered in this matter, the court held — after having 
provided a summary of the relevant principles pertaining to applications for recusal 
(see [10] – [14]) — was the following: Could there be an apprehension, reasonably 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/28/39?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=3009#end_0-0-0-5259
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held, that Millar AJ was likely to be biased about the views expressed on behalf of 
the LPC, in circumstances in which he, an attorney in private practice, served, in a 
part-time and unremunerated capacity, representing the Attorneys Fidelity Fund, as 
a non-executive member of such very body? (See [22].) 

 

The court, in addressing such a question, examined — its being a relevant fact (see 
[14]) — the specific role played by an amicus invited by a court to assist by providing 
its perspective in respect of issues at stake (see [17]). The court noted that an 
amicus was not a party to the litigation. No order was sought against it, and it may 
not pray for an order in its own favour. It had in this sense no 'interest' in the 
outcome as would a party. In a matter such as the present one, in which no 
additional facts were laid before the court, an amicus's role was limited to a 
contribution of an opinion about the law from the perspective of an informed person, 
as opposed to a self-interest; in the case of the LPC, it was the correct interpretation 
of the law which it as a regulatory body had to apply. (See [17] – [18].) 

The court held that in this case, where the LPC had expressed no 'official position' 
(see [18]) on an issue at stake, it could not be said that a member of the LPC acting 
in a judicial role could be compromised. Millar AJ was, in any event, not bound by 
the views of the LPC in his personal capacity or his professional capacity as an 
attorney, still less in his capacity as an acting judge. (See [26].) What existed here, 
the court held, was 'mere association'. More was needed: the association had to be 
of a nature to contaminate the expectation of a fair and unbiased decision. (See 
[27].) The court held, quoting from an Australian case, that there had to be 'an 
articulation of a logical connection between the matter and the feared deviation from 
the course of deciding the case on the merits. The bare assertion that a judge [had] 
an interest in litigation, or an interest in a party to it, [would] be of no assistance until 
the nature of the interest, and the asserted connection with the possibility of 
departure from impartial decision making [was] articulated.' [Emphasis supplied.] 
(See [29].) 

The court concluded that the recusal application was without merit, and refused it 
(see [30]). 

(The court also held that the application could be refused on the basis of lack of 
standing, suggesting that there were sound policy considerations that confined 
standing in regard to recusal of a judge to a party, and not extending standing to an 
amicus of the kind who appeared in this matter (see [20]).) 

 

HABIB AND ANOTHER v ETHEKWINI MUNICIPALITY 2020 (1) SA 580 (KZD) 

Practice — Pleadings — Exception — Prescription raised in exception rather than in 
special plea — Whether exception is an irregular proceeding. 

 

Plaintiff had bought a property from a third party in defendant municipality's area. 
The municipality demanded that plaintiff pay the third party's rates, and plaintiff did. 

The Constitutional Court later declared that a municipality could not compel 
someone in plaintiff's position to pay the prior owner's rates, and plaintiff instituted an 
action for return of what it paid. 
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The municipality excepted to plaintiff's particulars of claim, as disclosing no cause of 
action, in that they were lacking averments to show the claim was still extant, that it 
had not prescribed. 

Plaintiff then delivered a notice to the municipality, asserting that the municipality's 
exception was an irregular proceeding, in that prescription could not be raised on 
exception. Prescription, it asserted, must be raised in a special plea. The 
municipality did not respond. 

Plaintiff now applied to set aside the exception. 

The question before the court was, if prescription was raised by exception, whether 
the exception was an irregular step (see [6]). 

The court held that it was not, and that the approach a court should adopt, if 
presented with an exception raising prescription, was to examine if the particulars of 
claim were indeed excipiable — whether they contained insufficient averments to 
sustain a cause of action (see [16] and [19]). 

Here, the particulars of claim did contain sufficient averments to sustain one (see 
[24]). 

The court dismissed the application to set aside the exception as an irregular step, 
and it also dismissed the exception (see [25]). 

 

MABUDUGA v NEDBANK LTD 2020 (1) SA 599 (GP) 

Credit agreement — Consumer credit agreement — Debt review — Whether 
consumer entitled to exit, withdraw from, or terminate debt review process after 
application for debt review — National Credit Act 34 of 2005, s 86(1). 

 

Nedbank Ltd, enforcing a consumer credit agreement, instituted action and obtained 
default judgment against Mr Mabuduga. This, after it was served with a notice of Mr 
Mabuduga's application for debt review (under s 86(4)(b)(i) of the National Credit Act 
34 of 2005) and a subsequent notice by the debt counsellor that the application had 
been 'voluntarily withdrawn by the consumer'. 

In this case, Mr Mabuduga's application for rescission, the parties requested the 
court to make a draft order, reached by consent, an order of court. The court, 
however, raised the issue of whether it was competent for a consumer to exit, 
withdraw from, or terminate the debt review process after their application in terms of 
s 86(1). The parties thereafter presented the court with a second draft order 
addressing this issue. 

Held 

No provision in the NCA empowered the consumer to do so (see [16]). After Mr 
Mabuduga had filed his application in terms of s 86(1), it was out of his hands to 
withdraw his application, or from the debt review process. The withdrawal was 
therefore ultra vires and of no force and effect. Accordingly, from date of receiving 
notice in terms of s 86(4)(b)(i), Nedbank was barred from instituting action, which 
made its summons premature. The debt review process must resume from where it 
derailed: in the application process, and while the matter was in the statutory hands 
of the debt counsellor. (See [19] – [20].) 
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The second draft order — rescinding the judgment, withdrawing the main action, and 
resuming the debt review process by placing the matter back in the hands of the 
debt counsellor — was good in law and would be made an order of court.  

 

RAKGASE AND ANOTHER v MINISTER OF RURAL DEVELOPMENT AND LAND 
REFORM AND ANOTHER 2020 (1) SA 605 (GP) 

 

Administrative law — Administrative action — Review — Of decision not to sell land 
to 78-year old African farmer who qualified for grant but instead to enter into 30-year 
lease — Failure to hear affected person, to furnish reasons, to act rationally and 
reasonably — Failure to comply with constitutional imperative to realise land reform 
— Constitution, 1996, ss 25 and 237; Promotion of Administrative Justice Act 3 of 
2000, ss 3(1) and 6(2)(h). 

Constitutional law — Duties of state — Duty to perform constitutional obligations 
diligently and without delay — Land reform — Decision not to sell land to 78-year old 
African farmer who qualified for grant but instead to enter into 30-year lease — Failure 
to convert tenuous land rights when able to do so, amounting to breach of 
constitutional obligation — Constitution, 1996, ss 25 and 237. 

Land — Land reform — Restitution — Duty of state — Breach — Failure to comply 
with constitutional imperatives — Decision not to sell land to an African farmer who 
qualified for grant but instead to enter into 30-year lease — Failure to convert tenuous 
land rights when able to do so, amounting to breach of constitutional obligation — 
Constitution, 1996, ss 25 and 237. 

 

Mr Rakgase leased a farm from the (then) Bophuthatswana Homeland Government 
and subsequently from the National Government, the current owner of the farm. 
Then, in 2003, the provincial grant committee of the National Department of 
Agriculture approved Mr Rakgase's application to purchase the farm through the 
then operative Land Redistribution for Agricultural Development Programme (LRAD). 
However, seven years later the delegate of the relevant Minister, the Deputy 
Director-General: Land and Tenure Reform (the DDG), decided not to approve the 
sale of the farm to Mr Rakgase, but instead to lease it to him for a period of 30 years, 
ostensibly to see if he qualified to purchase the farm. 

This case concerned an application by Mr Rakgase and his son (who also lived on 
the farm in question) to have the DDG's decision not to sell, but to lease, the farm 
reviewed and set aside, and that the Minister be ordered to take the necessary steps 
to have the farm transferred to the applicant. 

Held 

The decision was procedurally unfair under PAJA,  s 3(1) 

This section applied where the person concerned had a legitimate expectation that 
before an adverse decision were to be taken by a public authority, they would at 
least be given an opportunity to be heard. Mr Rakgase's expectation that the 
decision for approval of the disposal of the land to him would follow, was reasonable, 
competent and lawful; and the DDG, in considering the adverse decision, did not 
give him any opportunity to be heard or to make representations. The DDG's 
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decision should therefore be set aside on the grounds of procedural unfairness 
alone. (See [5.1].) 

The decision was unreasonable under PAJA, s 6(2)(h) 

Apart from the requirement in s 5 to furnish reasons, s 6(2)(h) of PAJA as a separate 
substantive ground, required that administrative action must itself be reasonable. In 
the absence of any legitimate justification for why the decision was not 'absurd', the 
DDG's decision was clearly so unreasonable that no reasonable decision-maker 
could have taken the decision in the fashion that he did. This ground of review would 
therefore also succeed. (See [5.2].) 

The decision was irrational 

The DDG's decision appears to have been taken completely arbitrarily. The 
Constitution required every administrative action to be underpinned by plausible 
reasons, justifying the action taken. However, the DDG gave no reasons at all; the 
absence of reasons by itself rendered the decision arbitrary. While arbitrariness was 
but one of the forms of irrationality, the decision itself appeared to be irrational: 
where an organ of state was presented with an opportunity to implement the 
constitutional imperatives prescribed in s 25 of the Constitution and had the means 
to do so through a structured grant procedure for which an African farmer with a 
proven track record had qualified, then a decision not to sell to that farmer state land 
which the state did not otherwise require, and which was not utilised for any other 
function of service delivery, was irrational. This ground of review would therefore 
also succeed. (See [5.3]) 

The decision was unconstitutional 

The decision was a breach of the state's constitutional duty to realise land reform. 
Section 237 of the Constitution required that all constitutional obligations must be 
performed diligently and without delay This was a perfect opportunity to realise one 
of its imperatives — the transfer of ownership of land. The failure to grasp such an 
opportunity with both hands amounted to a breach of a constitutional duty. This was 
even more so where an opportunity presented itself to remedy tenuous occupational 
rights acquired in a former homeland as a result of apartheid policy, but ignored 
without reasons or justification. This ground of review would therefore also succeed. 
(See [5.4].) 

Appropriate relief 

The court would substitute its decision for that of the DDG. Exceptional 
circumstances had been established, and a substituting decision would be just and 
equitable (see [6]). 

 

RAUMIX AGGREGATES (PTY) LTD v RICHTER SAND CC AND ANOTHER, AND 
SIMILAR MATTERS 2020 (1) SA 623 (GJ) 

 

Practice — Judgments and orders — Summary judgment — Applications — Effect of 
amended rule 32 on applications initiated before its coming into effect — Amended 
rule not applying retrospectively — Uniform Rule 32. 
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Before its amendment (effective 1 July 2019) rule 32 of the Uniform Rules provided 
that a plaintiff could apply for summary judgment upon delivery of a notice of 
intention to defend; after its amendment a plaintiff may only apply for summary 
judgment after delivery of the plea. Following a number of conflicting decisions as to 
whether the amendment had retrospective effect (see [2] – [4]), the Judge President 
issued a directive referring the matter to the full court for decision. 

The full court — after restating the principles regarding retrospectivity at [7] – [17]), 
and for the reasons set out at [18] – [27] — held that the amended rule did not apply 
retrospectively to pending applications for summary judgments initiated before 1 July 
2019 (see [27] – [28]). 

 

RECYCLING AND ECONOMIC DEVELOPMENT INITIATIVE OF SOUTH AFRICA 
NPC v MOODLIAR AND OTHERS 2020 (1) SA 632 (WCC) 

Company — Winding-up — Liquidator — Remuneration — Where provisional 
liquidation order discharged — Whether liquidator entitled to retain estimate of 
remuneration in attorneys' trust account as security for payment thereof pending 
taxation by Master. 

 

In two related matters, final liquidation orders in respect of the applicant companies 
were set aside on appeal on the basis that the provisional liquidation orders were 
incorrectly granted, the court of appeal replacing the final liquidation orders with 
orders discharging the provisional liquidation orders. Shortly before the hearing of 
the appeal, the liquidators (the first respondents) paid over the amount of their 
estimated fees to a firm of attorneys (the fourth respondents) to be held as security 
for the payment of their fees upon taxation thereof by the Master. (See [9] – [11].) 

Here the companies applied for declaratory relief that the retained moneys, 
approximately R16,8 million, be returned to them. The liquidators contended that the 
fact that the remuneration had not been taxed or agreed did not detract from their 
entitlement to retain sufficient funds to cover that which they considered to be their 
reasonable remuneration (see [29]). 

Held 

It was firmly established in our law that (i) liquidators must immediately on the 
discharge of a company from liquidation deliver to the company or its directors all its 
assets; (ii) liquidators' appointment end simultaneously with the discharge and they 
retain no powers in respect of the company or its assets; and (iii) liquidators have no 
lien or other form of security over company assets as security for their fees. (See 
[24].) 

The liquidators' contention was not supported by the Companies Act of 1973, the 
Winding-up Regulations, the relevant case law or by legal commentators on 
insolvency (see [30]). It was clear that, under the Companies Act of 1973 and the 
Winding-up Regulations, liquidators may not simply retain funds for themselves, out 
of the assets of the company, for what they proposed as their fees. The case law 
cited by the liquidators offered no authority for the proposition that they were entitled 
to retain sufficient funds to cover their remuneration (see [35] – [42]). Liquidators' 
proposed fees must first be taxed by the Master and the quantum accordingly 
determined. (See [43].) 
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Where a provisional liquidation order was discharged, the fact that liquidators may in 
law be entitled to reasonable remuneration as taxed by the Master did not infer a 
right to retain their estimated fees from funds held by them, and to pay them over to 
a firm of attorneys to hold as security for payment of their fees as taxed by the 
Master. (See [49].) Accordingly, the companies were entitled to the declaratory relief 
sought (see [81]). 

 

 

STENERSEN & TULLEKEN ADMINISTRATION CC v LINTON PARK BODY 
CORPORATE AND ANOTHER 2020 (1) SA 651 (GJ) 

 

Housing — Consumer protection — Community Schemes Ombud — Appeal against 
adjudicator's order — Nature of appeal — Correct procedure — Community Schemes 
Ombud Service Act 9 of 2011, s 57. 

 

This case concerned a statutory appeal in terms of s 57 of the Community Schemes 
Ombud Service Act 9 of 2011 (the CSOS Act) against an adjudicator's order. 
Because of divergent approaches in different divisions of the High Court regarding 
the correct procedure for bringing such an appeal (see [6]), the Judge President of 
the Gauteng Division issued a directive constituting a full court to determine the 
manner and procedure to be followed. 

The lis between the parties became settled during the hearing, and the remaining 
issues were (i) which category of appeals an appeal brought in terms of s 57 of the 
Act fell into; and (ii) what process must be followed by an appellant in launching such 
an appeal. 

Held as to (i) 

An appeal to the High Court against a decision of the adjudicator contemplated in s 
57 was an appeal in the ordinary strict sense, with the proviso that the right of appeal 
was limited to questions of law only. It was a rehearing on the merits but limited to 
the evidence or information on which the decision under appeal was given, ie the 
record and the adjudicator's order and reasons. The question for decision was 
whether the order of the statutory body performing a quasi-judicial function was right 
or wrong — in respect of a question of law — on the material which it had before it. 
(See [42] – [43].) 

Held as to (ii) 

For purposes of forming an appeal record, the following would be sufficient: the 
application filed with Community Schemes Ombud Service; any subsequent 
exchange of written submissions between the parties to the adjudication; and the 
adjudicator's written reasons for their determination (see [37]). The prescribed 
procedure for all appeals on the question of law contemplated in s 57 of the CSOS 
Act, would be as set out in the order in [44]. 

 

FirstRand Bank Limited t/a Wesbank v Davel (University of the Free State Law 
Clinic as amicus curiae) [2020] 1 All SA 303 (SCA) 
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Consumer – Credit agreements – Cancellation of agreement on default and 
repossession of goods – Attachment and sale in execution of goods – Right of debtor 
to challenge estimated values and price realised upon a sale of goods after 
repossession by the credit provider – Section 128 of National Credit Act 34 of 
2005 allows for a contestation in relation to a disputed sale of goods. 

After confirming the cancellation of an instalment sale agreement in respect of a 
vehicle, and ordering the return of a motor vehicle purchased in terms thereof, the 
Court below made an additional order requiring the appellant (“Wesbank”), within ten 
business days after receiving the vehicle, to provide the respondent with a written 
notice in which it set out the estimated value of the vehicle, and informed the 
respondent that the vehicle would not be sold at a price less than such an estimated 
value unless so sanctioned by the Court, and then after a notice had been provided to 
the respondent. That order was at the centre of the present appeal. 

Wesbank had sued the respondent for payment after the latter defaulted on the 
repayment obligations under the credit agreement. The Court had no difficulty in 
accepting that the bank, in the face of default, was entitled to cancel the instalment 
sale agreement and obtain the return of the vehicle, but expressed concern about the 
price at which the vehicle would later be resold by the bank. 

Held – The concerns of the Court below were legitimate but the relevant part of the 
order as referred to above, was made without a proper appreciation of the architecture 
of the National Credit Act 34 of 2005 and was not in accordance with its provisions. 
The order required recrafting to protect the rights of both credit providers and 
consumers. 

The relevant provisions of the Act establish that the Legislature was intent on ensuring 
that sufficient protections are provided to ensure that, upon termination of a credit 
agreement, a consumer is protected. The Act provides mechanisms for a consumer 
to challenge the estimated values and the price realised upon a sale of goods after 
either a surrender of the goods by a consumer or the repossession of the goods after 
action has been taken by the credit provider. In terms of the Act, sellers in instalment 
sale agreements are entitled, in the normal course, upon default by purchasers, to 
claim from the latter the amount they would have received had the purchasers fulfilled 
their contractual obligations. The proceeds of the sale of the motor vehicles concerned 
would ultimately have to be brought into account in determining how much is still owing 
or, depending on the amount recovered, the surplus amount that accrued to the 
purchaser. 

The Court below, in formulating the disputed part of its order, did not fully appreciate 
the architecture of the Act. More particularly, it did not have sufficient regard to the 
provisions of section 128, which allows for a contestation in relation to a disputed sale 
of goods. That contestation can take place by direct engagement with the credit 
provider, after referral of the dispute to the Tribunal, or after the submission of a 
complaint in terms of section 136 with the National Credit Regulator. 

The appeal was upheld to the extent reflected in the substitution order crafted by the 
court. 

 

Chard v Old Mutual Insure Limited (MV “Rascal”) [2020] 1 All SA 381 (KZD) 
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Discovery – Application, in terms of rule 35(6) of the Uniform Rules of Court, to compel 
delivery of certain expert reports – Defence of litigation privilege – Party resisting 
furnishing of reports precluded from relying on litigation privilege to avoid furnishing 
the requested documents, where it had at all times shown an intention to attempt to 
resolve the claim. 

The applicant was the owner of a vessel which partially sank in the Durban Marina, 
sustaining damage, including damage to its engines. In terms of a contract of 
insurance concluded between the applicant and the respondent (“Old Mutual”), the 
sinking of the ship was an insured peril. 

The issue between the parties in the present action was whether the vessel, as a result 
of the sinking, became a constructive total loss, or whether Old Mutual was only liable 
to pay the applicant the reasonable cost of repair of the vessel, or the reasonable 
sound market value thereof, which Old Mutual contended was in the amount tendered. 

Pursuant to the sinking of the vessel, various experts were appointed by both parties 
to investigate the cause of the sinking. Old Mutual’s expert reports formed the subject 
the matter of the present application, with the applicant claiming, in terms of rule 35(6) 
of the Uniform Rules of Court, delivery of certain expert reports. Old Mutual maintained 
that it was not obliged to disclose any of the documents sought by the applicant 
because it was entitled to raise the defence of litigation privilege. 

Held – A court will not lightly go behind the averments in a party’s affidavit in order to 
investigate that party’s intention when the report was requested. In the present case, 
Old Mutual could not rely on litigation privilege to avoid furnishing the requested 
documents, as it had at all times shown an intention to attempt to resolve the claim. 
Litigation was not contemplated. 

The Court ruled that the applicant was entitled to most of the relief sought. 

Glencore South Africa Oil Investments Proprietary Limited v Ramano and 
others [2020] 1 All SA 403 (GJ) 

Unopposed application – Liability for costs – Whether it is inappropriate to make a 
costs award where application is unopposed – Where applicant was found to have 
been entitled to bring the application, and to do so on an urgent basis, it was as a 
successful party, entitled to its costs despite application not being opposed. 

As a result of the failure of the first to eighth respondents (collectively “the shareholder 
respondents”) to give an undertaking that they would honour certain prior irrevocable 
undertakings relating to their shareholdings in the tenth respondent (“ALI”), the 
applicant (“Glencore”) obtained an order directing the relevant respondents to remedy 
the situation. The costs of the application, including the costs of two Counsel, were to 
be paid by the first respondent (“Ramano”). Ramano maintained that, as none of the 
respondents had opposed the application, it was improper to make an adverse costs 
order against him. By agreement, an amended order was entered, providing for costs 
to stand over for determination. The matter was set down in the motion court for 
argument on costs. 

Held – The applicant, as a successful party, should be entitled to its costs unless there 
are good reasons for the court to exercise his discretion and refuse the costs order. 
The Court rejected the contention that it is inappropriate to make a costs award where 
the application is unopposed. It also found that Glencore was entitled to bring the 
application, and to do so on an urgent basis. 
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The first respondent was ordered to pay the costs of the application as set out in the 
order. 

 

Minister of Police v Kunene and others [2020] 1 All SA 451 (GJ) 

Judgment by consent – Authority to settle claim – State Attorney’s authority – 
Ostensible authority may be used to hold the client, as principal, to a settlement or 
compromise of a claim even in circumstances where the attorney acted contrary to the 
direct instructions of the client, and the State Attorney’s authority to bind clients to a 
settlement of a claim is broader than that of a private attorney – Exceptional 
circumstances of case leading court to rule that the Minister of Police should not be 
held to the settlement. 

Civil Procedure – Judgment by consent – Rescission application based on common 
law – At common law, a judgment by consent may be rescinded on the grounds of 
justa causa, where there is an absence of a valid agreement to support the judgment. 

An order granted in a civil action instituted by the first respondent as plaintiff directed 
the applicant (the “Minister”) as defendant in the action, to compensate the plaintiff for 
all the proved and/or agreed damages arising from an unlawful assault perpetrated 
upon the plaintiff on 7 August 2013 by members of the South African Police Service 
(the “SAPS”). 

A second order was granted on 2 March 2018, on the basis of a stated case which 
included a tender by the Minister of an amount of damages in the sum of R34 077 000 
and a recordal that the tender was acceptable to the plaintiff. The order was made, 
directing the Minister to pay that sum by way of damages. The tender had been made 
by the State Attorney. The Minister disputed the validity of the State Attorney’s actions 
in that regard. According to the Minister, he was not lawfully bound by the concessions 
made which led to the two court orders. The present application was therefore for 
rescission of the orders. 

The Minister cited the second and the fourth respondents in their personal capacities. 
The second respondent was the Head of the office of the State Attorney in 
Johannesburg and the fourth respondent was an admitted advocate. They both faced 
various investigations by different authorities regarding allegations of unprofessional, 
fraudulent and corrupt conduct on their part. The investigations arose from the manner 
in which they allegedly dealt with the plaintiff’s case, but also extended to what was 
alleged to be similar conduct on their part in other matters involving, among others, 
the Minister. 

Held – The rescission application was based on the common law. At common law, a 
judgment by consent may be rescinded on the grounds of justa causa, where there is 
an absence of a valid agreement to support the judgment. The Minister contended that 
in settling the case on the merits, the State Attorney acted without the consent of the 
Minister, and contrary to the directions of the SAPS Legal Service Department to 
defend the action, and to appoint counsel to do so. Accordingly, the Minister 
contended that the State Attorney did not have authority, as the agent for the Minister, 
to concede the merits and the quantum orders, and these orders should be set aside. 
It was also contended that the concession on the merits by the State Attorney was 
irrational and contrary to the principle of legality. 
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With regard to an attorney, the court stated that ostensible authority may be used to 
hold the client, as principal, to a settlement or compromise of a claim even in 
circumstances where the attorney acted contrary to the direct instructions of the client. 
The State Attorney’s authority to bind clients to a settlement of a claim is broader than 
that of a private attorney. Based on ostensible authority, it would ordinarily be difficult 
for an Organ of State to avoid being held bound by settlements reached by the State 
Attorney even if against its express instructions. However, the exceptional 
circumstances of the present case led the Court to rule that the Minister should not be 
held to the settlement. The rescission application was thus upheld. 

 

Oosthuizen and others v Ethekwini Municipality and another 
[2020] 1 All SA 472 (KZD) 

Referral for oral evidence – Disputes of fact – Uniform rule 6(5)(g) – Where an 
application cannot properly be decided on affidavit, the court may dismiss the 
application or make such order as it deems fit with a view to ensuring a just and 
expeditious decision. 

In December 2016, the first respondent municipality obtained an order evicting two 
entities (“P and D Cleaning Services CC” and “Judkins”) and all persons occupying 
through them from certain properties. The order was obtained by consent between the 
municipality, P and D Cleaning Services CC and Judkins and referred to the portion 
of the property known as Newmarket Lodge. In obtaining the order, the municipality 
did not comply with the provisions of the Prevention of Illegal Eviction from and 
Unlawful Occupation of Land Act 19 of 1998 (the “Act”). 

In June 2017, the applicants sought an urgent interdict, in the form of a 
rule nisi, against the respondents, preventing their eviction from the properties and 
disconnecting their water and electricity supply to the Newmarket Lodge pending 
determination of the present application. A consent order was taken by the municipality 
and the applicants, in terms of which the municipality undertook not to instruct the 
sheriff of the court to evict the applicants from the properties, and not to disconnect 
the water and electricity supply to the properties. 

At the hearing of the matter, the applicants sought the referral of the matter for the 
hearing of oral evidence. The municipality opposed the referral for oral evidence as on 
the applicants’ version, four occupants including the fifth, sixth and seventh applicants 
were commercial sub-tenants in respect of whom the municipality need not comply 
with the Act. Consequently, they were subject to the eviction order and had no right to 
the relief sought. The municipality submitted that the remaining applicants had not 
advanced any factual basis to support the contention that they resided on the 
properties. In addition, the fourth and ninth applicants took occupation of the properties 
after the grant of the eviction order. 

The municipality alleged that no agreement of lease existed between the parties and 
further that the occupiers had no right to occupy any portion of its property. 

The applicants’ contended that the occupants of the properties did not obtain 
occupation of the premises through Newmarket Lodge CC nor through Judkins or P 
and D Cleaning Services and consequently did not have notice of the application for 
eviction (which had been served on those three entities). They also maintained that 
there had not been compliance with the provisions of the Act. 
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Opposing the application for the interdict, the municipality stated that the applicants 
were sub-lessees of a party or parties against whom the municipality obtained an 
eviction order; the eviction order was obtained against such parties as commercial 
tenants, and consequently the provisions of the Act did not apply; and that the 
applicants had no right to occupy the properties and therefore could not obtain an 
interdict as they did not have a clear right. 

Held – Amongst the issues for determination were whether or not there were disputes 
of fact, which ought to be referred for the hearing of oral evidence; whether the 
applicants resided at the properties and occupied the properties through Newmarket 
Lodge CC, P and D Cleaning Services CC and/or Judkins; whether or not the 
municipality was obliged to comply with the provisions of the Act prior to evicting the 
applicants from the properties; and whether Judkins acted as agent for the applicants 
and was authorised to consent to the December 2016 order. 

The critical question was when, how and through whom the applicants had come to 
occupy the properties. The applicants failed to provide straight answers to those 
questions. The Court harboured strong suspicions that they derived their occupation 
from Judkins and appointed Judkins to act as their agent in negotiating a lease with 
the municipality. If that were true, then it would not be open to the applicants to contend 
that Judkins had no authority to act on their behalf when consenting to the order. 
However, the papers did not go far enough for the Court to make an order based 
thereon. 

Uniform rule 6(5)(g) states that where an application cannot properly be decided on 
affidavit, the court may dismiss the application or make such order as it deems fit with 
a view to ensuring a just and expeditious decision. The rule sets out three options 
which a court can follow, namely, to dismiss the application, to refer the matter for the 
hearing of oral evidence and to refer the matter to trial. In deciding to refer a matter for 
the hearing of oral evidence a court has a wide discretion. 

Only a court hearing oral evidence could determine how the applicants derived their 
occupation of the properties. The application was therefore referred for the hearing of 
oral evidence on the questions raised by the court. 

Randgold and Exploration Company Ltd and another v Goldfields Operations 
Ltd and others, In re: Randgold and Exploration Company Ltd and another v 
Goldfields Operations Ltd and others [2020] 1 All SA 491 (GJ) 

 Evidence – Foreign witnesses – Procuring of evidence via video-link – Invocation of 
tools of compulsion – While the South African Foreign Courts Evidence Act 80 of 1962, 
the Protection of Business Act 99 of 1978 and section 40(1) of the Superior Courts 
Act 10 of 2013 empower a South African court to assist a foreign court to obtain 
evidence from a witness in South Africa, none of those Acts empowers a South Africa 
court to require a foreign court to assist it to obtain evidence from a witness who is 
outside South Africa. 

The applicants sought an order authorising the issue by the court of the letters of 
request directed at obtaining evidence from certain identified foreign witnesses, 
through the medium of video-link. The letters of request were to be made to certain 
foreign authorities in respect of the identified foreign witnesses. 

Essentially, the applicants sought the Court’s approval to permit testimony to be given 
abroad and to be relayed to the Court through the use of video-link technology. 
Specifically, they asked that the Court invoke the assistance of, and the tools of 
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compulsion, available to the foreign judicial authorities in question, to compel the 
witnesses to testify abroad and to provide documents to the applicants. 

The applicants contended that the procedure or approach requested for securing the 
evidence was neither novel or out of the ordinary – and that precedent existed both in 
South Africa and in the foreign jurisdictions for the relief sought. The first respondent 
contended that no such precedent existed. 

Held – The Court was not persuaded that it had the authority to direct foreign judicial 
authorities to give effect to the relief sought by the applicants. The order that the 
applicants sought was tantamount to the present Court requesting a foreign court to 
compel a witness to attend court proceedings in South Africa. The South African 
Foreign Courts Evidence Act 80 of 1962 does not empower a South African court to 
provide to a foreign court “the assistance” or any commitments that the applicants 
sought the Court, reciprocally, to request from the foreign judicial authorities. The 
South African Foreign Courts Evidence Act, the Protection of Business Act 99 of 
1978 and section 40(1) of the Superior Courts Act 10 of 2013 empower a South 
African court to assist a foreign court to obtain evidence from a witness in South Africa. 
None of those statutes empowers a South African court to require a foreign court to 
assist it to obtain evidence from a witness who is outside South Africa. On the contrary, 
the Court was prohibited from extending reciprocity to a foreign court in the form 
requested. 

The Court considered the position in each of the four foreign jurisdictions cited by the 
applicants. It found that compulsion based requests was not competent within any of 
the four foreign jurisdictions. 

The right to procure examination by interrogatories is expressly catered for in the 
Superior Courts Act. The Uniform Rules of Court, which derive their validity from 
section 30 of the Superior Courts Act, provide for the right to procure evidence by 
commission de bene esse. The applicants opted not to use that option, stating that the 
procuring of evidence by way of a commission de bene esse was exceptionally costly. 

The applicants were found not to have established any justiciable basis upon which 
the Court could make the representations of law and of fact detailed in the individual 
letters of request. 

The application was dismissed. 

World Net Logistics (Pty) Ltd v Donsantel 133 CC and another 
[2020] 1 All SA 593 (KZP) 

Shipping – Maritime claim – Jurisdiction – Whether Magistrate’s Court can entertain a 
maritime claim – The Magistrates’ Courts Act 32 of 1944, which prescribes the 
jurisdiction of the Magistrates’ Courts makes no express or implied provision for the 
exercise of admiralty jurisdiction, and such courts have no jurisdiction to decide 
maritime claims – Magistrates’ Court correctly dismissing action. 

In September 2013, the appellant and the first respondent concluded a written 
agreement (the “service agreement”) for the provision of freight forwarding services by 
the appellant to the first respondent. At the same time, the second respondent bound 
himself as surety and co-principal debtor (the “suretyship agreement”) for all debts due 
by the first respondent to the appellant. 

The service agreement contained the consent by the first respondent to the jurisdiction 
of the Magistrates’ Courts. 
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Two special pleas were raised. The first was that the court a quo did not have 
jurisdiction to entertain the suit on the basis that the claim was a maritime claim as 
defined in section 1 of the Admiralty Jurisdiction Regulation Act, 1983 and that only 
the High Court exercising its admiralty jurisdiction could determine the dispute. The 
second special plea related to a contention that the appellant was obliged to register 
as a credit provider in terms of the relevant provisions of the National Credit Act, 2005 
and that its failure to do so precluded it from recovering any debt alleged to be due to 
it where such debt arose from the provision of credit by it. 

The first special plea was upheld, leading to the present appeal. 

Held – The Magistrates’ Courts have no jurisdiction to decide maritime claims. The 
Magistrates’ Courts Act 32 of 1944, which prescribes the jurisdiction of the 
Magistrates’ Courts makes no express or implied provision for the exercise of 
admiralty jurisdiction. The Court referred to the various aspects of admiralty practice 
which are not available in the ordinary jurisdiction of the Magistrates’ Courts. 

As the claim was a maritime claim, the magistrate could not have referred the matter 
to the admiralty court and was obliged to hear the action, or dismiss the action. Once 
his jurisdiction was challenged, he was compelled to decide whether the matter was a 
maritime claim. Having found that it was, it fell to be dealt with in terms of the Admiralty 
Jurisdiction Regulation Act, which he could not do. The magistrates’ courts have no 
jurisdiction to apply the provisions of the Act, and there is no provision in the 
Magistrates’ Courts Act, 1944, to transfer the matter to the High Court exercising its 
admiralty jurisdiction. The magistrate therefore had no option but to dismiss the action 
as he did. 

The appeal was accordingly dismissed with costs. 

 

 

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA v DEMOCRATIC 
ALLIANCE AND OTHERS 2020 (1) SA 428 (CC) 

 

Appeal — To Constitutional Court — Discretion of court to decide moot issue arising 
from interlocutory order — Interests of justice — Main application withdrawn and its 
merits essential for proper determination of issues — Court declining to entertain 
appeal. 

President — Powers — To appoint and dismiss cabinet ministers — Review — 
Applicability of rule 53 of Uniform Rules — Issue moot and interlocutory — 
Constitutional Court refusing to exercise discretion to entertain it on appeal — Semble: 
While executive decisions generally reviewable under principle of legality and rule 53, 
applicability of rule 53 to cabinet appointments requiring detailed consideration — 
Constitution, ss 91(2) and 93(1); Uniform Rules of Court, rule 53. 

 

The March 2017 decision of former President Zuma to use his powers under ss 
91(2) and 93(1) of the Constitution to reshuffle his cabinet led to a High Court 
application by the respondent political party (the DA) to have the decision declared 
unconstitutional and invalid. During the course of proceedings the DA applied for an 
interlocutory order requiring the President to furnish the record and reasons for his 
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decision under rule 53(1)(b) of the Uniform Rules of Court. The High Court granted 
the interlocutory application on the basis that executive functions like the 
appointment and removal of ministers fell within the scope of rule 53. The President 
was granted leave to appeal the High Court's interlocutory ruling to the Supreme 
Court of Appeal, but while the appeal was pending the President resigned and was 
replaced with the current President. The DA then withdrew its main application. The 
presidency however persisted with the appeal against the interlocutory ruling on the 
ground that the High Court's alleged extension of the scope of rule 53 breached the 
doctrine of separation of powers. The SCA dismissed the appeal on the ground that 
the withdrawal of the main application meant that there was no reason for it to 
determine the ambit of rule 53: the matter was moot.† The presidency, arguing that 
the applicability of rule 53 would nevertheless have a bearing on future decisions to 
appoint or dismiss cabinet members, applied for leave to appeal to the Constitutional 
Court. 

 

Held per Mogoeng CJ for the majority 

The court had an established discretion to entertain moot issues if it was in the 
interests of justice, but it was not in the interests of justice this time because (i) the 
court was dealing with an appeal against an interlocutory order; and (ii) the merits of 
the withdrawn application were essential for the proper determination of the issue of 
the applicability of rule 53 (see [17] – [19], [27] – [28], [36] – [37]). While it could be 
assumed that executive decisions were, in general, reviewable either under the 
principle of legality or rule 53, in the present case the lack of prospects of the court 
exercising its discretion in the President's favour meant that the rule 53 issue — 
which required detailed consideration — was best left for another day. (See [26], 
[28], [34] – [39].) Appeal dismissed. 

 

Held per Jafta J for the minority 

The appeal should be upheld (see [88]). While the matter between President and the 
DA was indeed moot, it was nevertheless in the interests of justice to interpret rule 
53 for guidance in future cases (see [42]). The proposition that the President should 
wait for a similar review in the future and then raise the issue of the applicability of 
rule 53 was unacceptable since it would put the President at odds with his duty to 
uphold the Constitution and all law (see [64]). 

Properly construed, rule 53 applied to bodies like inferior courts, boards and 
tribunals, not to the review of decisions to appoint or dismiss cabinet members. The 
question whether those decisions were subject to review did not arise at present and 
had to be left for determination in appropriate proceedings (see [83], [86]). 

 

 

NATIONAL ENERGY REGULATOR OF SOUTH AFRICA AND ANOTHER v PG 
GROUP (PTY) LTD AND OTHERS 2020 (1) SA 450 (CC) 

 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/28/32?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=3482#end_0-0-0-4217
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Administrative law — Administrative action — Review — Rationality — Assessment 
of process leading to decision — Part of rationality enquiry under Act — Promotion of 
Administrative Justice Act 3 of 2000, s 6. 

 

This matter concerns second applicant's (Sasol's) application to first applicant (the 
National Energy Regulator) for determinations of the maximum price it could charge 
for gas and its transmission (see [10]). 

In respect of the price application the Regulator determined a calculation method, 
then whether there was inadequate competition in the market, and then the 
application itself (see [13] – [15] and [17] – [18]). 

This it approved, as it did the tariff application (see [12] and [18]). 

Thereafter the respondents applied to the High Court to set aside both 
determinations on the ground that they were irrational and unreasonable (see [19]). 

The High Court refused to hear the review on the basis that the respondents ought to 
have challenged the methodology decision, and that they were out of time, in terms 
of the Promotion of Administrative Justice Act 3 of 2000 (PAJA), in which to do so 
(see [20]). 

On appeal the Supreme Court of Appeal found that the methodology and price 
decisions were part of a composite process, and that they were binding only after the 
decision on price. Given this, the review had been brought in time. (See [22] – [23].) 

The court further found, on a comparison of the price of gas before and after the 
pricing decision, that the decision defeated the end sought: a mimicking of a price in 
a competitive market. The decision was thus irrational and unreasonable. (See [24] – 
[25], [52] and [59].) The court accordingly set it aside (see [2]). The court also set 
aside the transmission-tariff decision, owing to its 'inextricable link' to the price 
decision (see [25]). 

Here the applicants applied to the Constitutional Court for leave to appeal (see [2]). 

It considered, firstly, whether the price decision could be reviewed without reviewing 
the pricing method. It held that it could be, as it was a separate decision to the 
decision on method. (See [28], [32] and [36].) 

The court turned, secondly, to whether the pricing decision was irrational and 
unreasonable. It held that it was, in that the means used to make it, specifically the 
pricing method, was deficient. Deficient, because it failed to include a consideration 
of Sasol's marginal costs. (See [28], [38], [65] and [78].) 

In this regard it further held that means included everything done in the process 
toward taking a decision, and a process assessment was part of a rationality enquiry 
under PAJA (see [50] and [64]). 

Lastly, the court examined whether the lawfulness of the tariff decision was 
dependent on the lawfulness of the pricing decision. It held that it was not, in that the 
price determination had no influence on the tariff determination (see [28] and [83] – 
[84]). 

The court ordered that the application for leave to appeal was granted; that the 
appeal against the Supreme Court of Appeal's setting-aside of the tariff decision was 
upheld; and that the remainder of the appeal was dismissed (see [93]). 
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Jafta J concurred in the court's order (see [94] and [128]). 

But to him the pricing decision ought to be invalidated on the basis that the decision 
itself was irrational, rather than on the basis that the process leading to the decision 
was irrational (see [96] and [122]). 

This because the pleaded case aimed at the decision, not the process (see [103] – 
[105]); the parties did not address the process' rationality at the hearing (see [100] 
and [101]); the Supreme Court of Appeal made its decision based on the irrationality 
of the decision, rather than its process (see [122] and [124]); and PAJA did not 
contain, as a ground of review, procedural rationality (see [98] and [113]). 

 

ASCENDIS ANIMAL HEALTH (PTY) LTD v MERCK SHARP DOHME 
CORPORATION AND OTHERS 2020 (1) SA 327 (CC) 

 

Intellectual property — Patent — Dispute — Revocation and infringement — 
Whether findings in revocation application having binding effect in later action based 
on infringement — Res judicata (issue estoppel) and piecemeal litigation (multiple-
stage defences) in patent disputes — Court deadlocked on whether failed bid for 
revocation barring applicant from raising invalidity defences in subsequent 
infringement (damages) action against it — Whether applicant should be allowed to 
launch fresh validity challenge on new ground — Ease with which validity challenges 
should be allowed — Patents Act 57 of 1978, s 25 and s 61(1). 

Estoppel — Res judicata — Ambit of doctrine — Court deadlocked on issue of 
whether failed bid for revocation of patent would bar applicant from raising fresh 
invalidity defences in subsequent infringement claim. 

The Patents Act 57 of 1978 (the Act) creates two-track proceedings in patents 
disputes: first, revocation under ch X, where a challenger seeks to remove a patent 
from the register; and, second, infringement under ch VI, where the patent-holder 
vindicates its rights against an infringer. In defending the latter the infringer may rely 
on any of the grounds on which the patent may be revoked. The issue in the present 
case was whether findings in the revocation proceedings had final, binding effect on 
the infringement proceedings (see [105]). 

The challenger (Ascendis) applied in the court of the Commissioner of Patents for 
the revocation of a patent held by the respondents (collectively, Merck). As grounds 
for revocation Ascendis raised (i) lack of novelty and (ii) lack of inventiveness 
(obviousness), but indicated that the hearing would be confined to novelty, which, 
unlike obviousness, would not require oral  

evidence. Merck stipulated that it deemed this piecemeal procedure incompetent, 
and that it would regard the failure to advance argument on obviousness as an 
abandonment of the defence. It would oppose any attempt to resurrect it on the basis 
of res judicata. The commissioner, Teffo J, upheld the novelty point and revoked 
Merck's patent. In an appeal the Supreme Court of Appeal (SCA) overturned Teffo 
J's judgment, holding — without mentioning the obviousness point — that the novelty 
point was bad and the patent valid. 

Merck had in the meantime launched its infringement action for damages before Van 
der Westhuizen J, as commissioner. The SCA's findings in the revocation 
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proceedings prompted Ascendis to seek an amendment to its plea in the 
infringement action by deleting its novelty point (while retaining its obviousness 
point), and adding a new inutility † point. In response, Merck applied to amend its 
own pleadings to argue that, since the SCA had upheld the validity of the patent, the 
entire matter was res judicata. 

Van der Westhuizen J denied Ascendis' application for the amendment of its plea. 
He ruled that there was only one cause of action, invalidity, and that while a 
defendant could rely on any one or more of the listed grounds of invalidity, it could 
not do so in piecemeal fashion. He allowed Merck to raise res judicata, which he 
upheld on the basis that the matter was disposed of by the SCA's finding that the 
patent was valid. All that remained, ruled Van der Westhuizen J, was the 
quantification of Merck's damages. 

Ascendis, seeking the reversal of Van der Westhuizen J's denial of its application to 
amend, and having been rebuffed by the High Court and the Supreme Court of 
Appeal, applied for leave to appeal to the Constitutional Court. The issues before the 
court were (i) whether each ground for revocation in s 61 was a separate cause of 
action, or the cause of action was just one, the invalidity of the patent; and (ii) res 
judicata. 

 

The Constitutional Court handed down an evenly split decision: while all ten would 
have granted leave to appeal, five would have upheld it and five dismissed it. 

Held per Khampepe J (Froneman J, Ledwaba AJ, Nicholls AJ and Theron J 
concurring) 

Ascendis should have been allowed to amend its plea. The various grounds for 
revocation did not provide for a common cause of action (ie the general invalidity of 
the patent) but, by virtue of having different facta probanda, constituted separate and 
distinct causes of action. Since Teffo J had made no decision on the merits of the 
ground of inutility, the matter was not res judicata, and Van der Westhuizen J erred 
in finding that it was. (See [54], [61], [63], [65] – [66], [74].) 

The crux of res judicata was that where a cause of action had been litigated to 
finality between the same parties on a previous occasion, a subsequent attempt to 
litigate the same cause of action by one party against the other party would not be 
allowed. There was no reason to extend it to include the same conclusion, even 
when an alleged procedural error by the applicant was the underlying reason why 
the cause of action was not heard on the merits or formally separated in the first 
proceedings. 

 

The second judgment's widening of the scope of res judicata by making it applicable 
to new defences in infringement proceedings, could result in hardship and injustice 
by depriving future adjudicators of room to invoke equity to decide whether this really 
was the 'same issue'. Merck did not make out a case as to why equity and fairness 
should preclude Acendis from raising the validity of the patent as a defence in the 
infringement proceedings.  

The above did not create carte blanche for parties to institute revocation proceedings 
on a repetitive basis. Should this occur, considerations of abuse of process would be 
applicable.  

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/28/29?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=9291#end_0-0-0-2753
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Testing the validity of patents was in the public interest because patents created 
artificial monopolies. Currently, South Africa completely relied on private parties to 
regulate this artificial monopoly system because the government does not examine a 
patent's validity upon registration. Instead of being deterred, litigants — who were 
working both in a private capacity and for the public interest — had to be encouraged 
to bring more revocation challenges. (See [97], [100].) 

Held per Cameron J (Mogoeng CJ, Jafta J, Madlanga J and Mhlantla J 
concurring) 

Leave to appeal should be granted, but the application to amend dismissed. 
Ascendis sought to introduce new defences against Merck's infringement claim 
because it previously (before Teffo J) tried and failed to invalidate Merck's patent on 
the ground of novelty. Ascendis had in those proceedings abandoned its 
obviousness defence when it argued, unsuccessfully, for revocation. Courts should 
not countenance multiple-stage defences in patent disputes: first bite at revocation, 
second bite when sued for infringement. This was not how enforcement of patents 
would most fairly and efficiently work. (See [107].) 

If an alleged infringer, who had failed to make a successful case for revocation, was 
permitted to raise further invalidity defences when later sued for infringement, there 
could be no principled reason to preclude it from launching a fresh revocation claim 
on any new ground. When that failed, the patent-holder would have to initiate yet 
another damages claim, to which the alleged infringer could then respond with 
further new defences, and so on. The resulting dissonance in the two sets of patent 
litigation would not only produce incoherence, but also affront long-held judicial 
caution against piecemeal litigation. (See [108].) 

The default position should be that a previously unsuccessful revocation applicant 
was precluded from raising the validity of the patent in a subsequent damages claim. 
The conclusion that the Act did not sanction endless validity challenges was prudent 
and squared with the position in the majority of foreign jurisdictions. (See [123], 
[125].) 

Justice required that the SCA's refusal of Ascendis' revocation argument should be 
treated as conclusive of the patent's validity. There was no reason why res judicata, 
appropriately expanded, should not apply. While this prejudiced Ascendis, the 
destabilisation of our patent litigation system, through the creation of a perilous and 
novel default, was of greater importance, for it would be to the prejudice of all. The 
courts in both the amendment proceedings and the interdict application were alive to 
this fact, and the issue of validity between the parties was long-worn and settled. 
(See [139].) 

Held per the court 

Since there was no majority decision, the judgment of the commissioner would 
stand. 

 

Marcé Projects (Pty) Ltd and another v City of Johannesburg Metropolitan 
Municipality and another [2020] JOL 46593 (GJ) 

Applications– Urgency – Requirements 

Civil Procedure – Interim interdict – Requirements 



127 
 

The applicants (“Marcè”) had brought an urgent application for an interim interdict, 
preventing the first and second respondents from implementing the contract entered 
into between them for the supply of fire engines and water trucks pursuant to the award 
of a tender by the first respondent (the City). 

The respondents took issue with the urgency of the application, and also opposed the 
application on the merits. 

Marcè alleged that the awarding of a tender was unlawful, unreasonable, procedurally 
unfair and inconsistent with the Constitution because the City failed to follow proper 
procurement procedures and to adhere to relevant specifications. 

Held that the central issue was whether Marcè, as an unsuccessful tenderer, had the 
right to interdict the further implementation of the tender and whether such an interdict, 
if granted, would encroach on the City’s executive functions to the prejudice of the 
second respondent (“TFM”). 

The court confirmed the locus standi of Marcè, as a bidder, to challenge the award of 
the tender to TFM. 

Next the issue of urgency was addressed. Rule 6(12) of the Uniform Rules of Court 
provides for the abridgment of the times for the service and filing of process and 
documents prescribed by the Uniform Rules of Court, and the departure from the 
established sitting times of the court. The test for urgency is whether the applicant 
brought the application with the requisite degree of urgency; and whether, not hearing 
the application on the basis of urgency will deny the applicant substantial redress in 
due course. On the common cause facts, Marcè did not bring the application promptly 
after it learnt that the City had awarded the tender to TFM. The court found that the 
City had dragged its feet in providing information sought by Marcè, and Marcè’s delay 
in bringing the application was justified. 

For an application for an interim interdict to be successful, it must establish the 
existence of a prima facie right; a well-grounded apprehension of irreparable harm if 
the interim relief is not granted (and the ultimate relief is granted); the balance of 
convenience favours the granting of the interdict; the absence of a suitable alternative 
remedy. An interim interdict restraining the exercise of statutory powers is not an 
ordinary interdict. Courts grant it only in exceptional cases and when a strong case for 
that relief has been made out. In this case, the requirements were met. The order 
granted was therefore confirmed. 

 

 

Competition Commission Of South Africa v Standard Bank Of South Africa 
Limited [2020] ZACC 2 

Competition Commission Rules — Rule 15 — access to record of investigation — 
public access to information — section 32(1) of the Constitution — Competition 
Tribunal Rules — Rule 22(1)(c)(v) — discovery procedures 

Competition Act 89 of 1998 — section 38(2A) — procedural directions — Uniform 
Rules of Court — Rule 53 — competence to order production of the Rule 53 record 
— Rule 53 — jurisdiction of Competition Appeal Court 

On Thursday, 20 February 2020 at 10h00 the Constitutional Court handed down 
judgment in three consolidated applications for leave to appeal brought by the 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%202
http://www.saflii.org/za/legis/consol_act/ca1998149/
http://www.saflii.org/za/legis/consol_act/ca1998149/
http://www.saflii.org/za/legis/consol_act/ca1998149/index.html#s38
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Competition Commission of South Africa (Commission) against decisions of the 
Competition Appeal Court (CAC) and the Competition Tribunal (Tribunal). 

The applications involve companies, Standard Bank of South Africa Limited 
(Standard Bank) and a group of seven companies referred to as “the Waco 
respondents” against whom the Commission referred complaints to the Tribunal for 
anti-competitive behaviour.  After complaints against the companies were referred, 
the companies sought to access certain information held by the Commission.  Two of 
the applications before the Constitutional Court concerned the same question: 
whether a party can access the Commission’s record of investigation after a 
complaint has been referred to the Tribunal but before the party has answered the 
complaint (Rule 15 applications).  The third application concerned the power of the 
CAC, in review proceedings, sitting as a court of first instance and with a single 
judge presiding, to order the Commission to furnish the record of its referral decision 
(Rule 53 application). 

In the Rule 15 applications, Standard Bank and the Waco respondents relied on rule 
15 of the Competition Commission Rules (Commission Rules) seeking access to the 
Commission’s record of investigation after the complaint referral but before they had 
answered the complaint.  Standard Bank approached the Tribunal for an order 
compelling the Commission to disclose its record under rule 15.  Standard Bank was 
unsuccessful before the Tribunal.  The Tribunal held that Standard Bank was entitled 
to the Commission’s record of investigation under rule 15.  However, the fact that 
Standard Bank is a litigant is a relevant consideration in determining what constitutes 
a reasonable period for production of the record.  Standard Bank was therefore only 
entitled to the record at the time of discovery.  Standard Bank appealed to the CAC.  
The CAC held that the Commission must make its record available to Standard 
Bank, as soon as the record could be compiled.  The primary basis for its decision 
was that the CAC was bound by its previous decision in Group Five, which held that 
a party in Standard Bank’s position was entitled to the record.  The Waco 
respondents subsequently made a similar application to the Tribunal, and were also 
successful.  The Tribunal held that it was bound by the CAC’s previous decisions, 
and so the record had to be disclosed. 

 

In the Rule 53 application, Standard Bank had applied directly to the CAC to review 
the decision by the Commission to refer the complaint to the Tribunal.  As part of the 
review proceedings, Standard Bank sought access to the Commission’s record of its 
referral decision, including its record of investigation, pursuant to rule 53 of the 
Uniform Rules of Court (Uniform Rules).  The Commission failed to furnish Standard 
Bank with a rule 53 record and Standard Bank sought directions from the Judge 
President of the CAC.  The Judge President assigned the matter for hearing by a 
single judge in terms of section 38(2A) of the Competition Act.  The CAC held that an 
order directing a party to produce a rule 53 record was a procedural direction as 
envisaged in section 38(2A) and could be heard by a single judge.  The CAC 
directed the Commission to produce a rule 53 record in the review proceedings.  It 
did so without first determining whether the CAC had jurisdiction to hear the review 
as a court of first instance. 

The first judgment, penned by Theron J, held in the Rule 15 applications that rule 15, 
properly interpreted, allows a litigant as a member of the public to access information 
held by the Commission post-referral and before pleadings close.  This interpretation 
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is in line with the plain wording of the rule and its purpose, which is to facilitate 
access to information and give effect to section 32 of the Constitution.  In addition, 
the constitutional imperative of interpreting rule 15 so as to best promote the 
constitutional values of openness and transparency requires a generous, rather than 
a restrictive reading of the rule.  The first judgment further held that rule 14 of the 
Commission Rules, which incorporates the grounds upon which access to 
information may be restricted under the Promotion of Access to Information Act 
(PAIA), cannot be seen as precluding a litigant in proceedings before the Tribunal 
from accessing information held by the Commission.  Rule 14 does not incorporate 
the provision in PAIA that excludes information requested for the purpose of litigation 
from PAIA’s scope of application. 

 

The first judgment held that what constitutes a reasonable period for the production 
of the record should be determined by having regard to the length of time that the 
Commission might need to prepare its record.  The identity of the requestor and the 
purpose of the request are not relevant to the determination of reasonableness.  The 
first judgment would therefore have dismissed the rule 15 appeals. 

 

In the Rule 53 application, the first judgment held that it would be inappropriate for 
this Court to determine whether the CAC has jurisdiction to hear the review 
application as a court of first instance.  This is because the CAC, as a specialist 
court which is most familiar with its own jurisdiction, has yet to pronounce on this 
question.  The first judgment left open the question of whether a single judge of the 
CAC may order production of a rule 53 record in terms of section 38(2A) of the 
Competition Act, as it is linked to the question of jurisdiction. 

 

The first judgment, however, held that the CAC could not order production of the 
rule 53 record without first determining whether it had jurisdiction to hear the review 
application.  This is because its order may turn out to be a nullity.  The applicant 
must establish jurisdiction in its founding papers and is not entitled to the rule 53 
record in the hope that it may clothe the CAC with jurisdiction.  This is 
distinguishable from the merits of the review application, as a party is entitled to the 
rule 53 record even if their grounds of review are meritless.  The first judgment would 
therefore have upheld the appeal and remitted the matter to the Judge President of 
the CAC. 

 

In a majority judgment penned by Jafta J and Khampepe J (Ledwaba AJ, Mhlantla J 
and Nicholls AJ concurring), the judges agree that the appeal in the rule 53 
application should succeed.  The majority however takes a different view with regard 
to the claim for access to the Commission’s record of investigation in rule 15 
applications.  According to the majority judgment, these applications too should 
succeed.  The majority judgment examined the Tribunal Rules and held that, with 
regard to complaints that have been referred to the Tribunal, the Tribunal Rules do 
not envisage production and discovery of documents before the close of pleadings 
and the pre-hearing conference. 
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The majority judgment held that the question at the heart of the inquiry is whether 
rule 15 of the Commission Rules may be applied to matters that have been referred 
to the Tribunal for adjudication.  In this regard, the majority judgment did not endorse 
the view adopted by the CAC in Group Five to the effect that rule 15 of the 
Commission Rules applies to complaints that have been referred to the Tribunal 
before the close of pleadings.  According to the majority judgment, rule 15 of the 
Commission Rules was not designed to enable disclosure of information to litigants 
before the Tribunal.  Rule 15 encompasses a general access right afforded to the 
public and not to a litigant seeking to formulate a defence. 

 

The majority judgment held that the Commission Rules govern the Commission’s 
conduct in its own proceedings.  In the proceedings before the Tribunal, on the other 
hand, resort must be had to the Tribunal Rules.  The Commission Rules, like other 
rules, will find application before the Tribunal only when they have been expressly 
incorporated.  Rule 15 cannot be interpreted so expansively as to include litigants.  
Once a complaint is referred to the Tribunal, the Tribunal Rules are triggered and 
govern the disclosure and discovery of documents between the litigating parties. 

 

In relation to rule 22(1)(c)(v) of the Tribunal Rules, the majority held that respondents 
in referral proceedings enjoy an automatic right to discovery after close of pleadings; 
however, a Tribunal member has the discretion to decide when and how the 
production of the discovery will occur and whether it is informal or formal.  On a 
proper construction of the rule, it is clear that the Tribunal member’s discretion is 
restricted to the question of when and how discovery will take place, and does not 
extend to the question of whether or not parties in a particular case are entitled to 
discovery.  This construction of the rule would be in accordance with the principles of 
natural justice as required in terms of section 52(2)(a) of the Competition Act. 

 

The majority found that since Standard Bank and the Waco respondents sought 
discovery of the record, their reliance on rule 15 of the Commission Rules was 
misplaced.  Being litigants, Standard Bank and the Waco respondents ought to have 
relied on the powers conferred on the Tribunal by section 52(1) of the Competition 
Act read with Tribunal rule 22(1)(c)(v). 

 

In addition, the majority held that the Commission’s alternative argument – that the 
CAC had incorrectly applied the test set out in Group Five must also succeed.  This 
question engaged the Constitutional Court’s jurisdiction due to the divergence 
between the approaches of the Tribunal and Competition Appeal Court as to what 
constituted a “reasonable” period in terms of rule 15(1) of the Commission Rules.  
The CAC held that the identity of the requestor and the purpose of the request are 
immaterial and do not play a role in determining a reasonable time period.  This 
approach is too narrow.  Rule 15 was not designed to facilitate, or furnish the 
respondent with a defence.  As a consequence, the identity of the requestor would 
be a relevant consideration in determining how long the reasonable period should 
be.  This interpretation would align the public access right in the competition law 
context with the public access right in ordinary court proceedings. 
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With regard to the rule 53 appeal, the majority judgment cautioned against wasting 
scarce judicial resources on issuing orders which courts have neither the authority 
nor the competence to enforce.  In this regard, the CAC erred in ordering the rule 53 
disclosure of the Commission’s investigatory record before it had determined 
whether it had jurisdiction.  In brief, the rule 53 appeal must succeed. 

 

A third judgement penned by Froneman J and concurred in by Cameron J, agreed 
with parts of each of the first and majority judgment on the rule 15 applications, but 
disagreed with both judgments on the outcome of the rule 53 application.  The third 
judgement found that the purpose for the request for public access is the key to 
resolving the apparent tension between the public access rule (rule 15 of the 
Commission Rules) and the litigation discovery rule (rule 22(1)(c)(iv) of the Tribunal 
Rules).  The third judgment held that a practical solution to this tension is to 
determine what a “reasonable period” for providing the public access record might 
then be.  A relevant factor to consider would be whether there is a reasonable 
probability that the public access record is sought not for general public interest 
purposes, but for strategic purposes in gaining advantages in the Tribunal 
proceedings.  This according to the third judgment, would be a practical control 
mechanism for preventing abuse of the public access process and would also 
address any possible absurdity in allowing members of the public access during 
litigation, but not litigants. 

 

The third judgment further held that it would have dismissed the rule 53 application.  
This is because section 38(2A) of the Competition Act empowers the Judge 
President or any Judge, designated by the Judge President to sit alone and 
consider, amongst others, an “application for procedural directions” and rule 53 is a 
rule of procedure.  As a result, a request for the production of the record in terms of 
rule 53 decides nothing about the substance of the dispute and an order for 
production of the review record, but would merely provide the court with further 
evidential material upon which it must decide those factual or legal issues. 

 

Madlanga J concurs in parts of each of the judgments.   In the rule 15 applications, 
Madlanga J concurs in the outcome of the majority judgment, but for the reasons set 
out in the third judgment.  In the rule 53 application, Madlanga J concurs in the 
outcome and reasons set out in the majority judgment and the first judgment. 

 

In the result, the appeals in CCT 158/18 and CCT 218/18, in respect of the Rule 15 
applications, were upheld.  Similarly the appeal in CCT 179/18, in respect of the Rule 
53 review application, was upheld.  

 

H & A Manufacturing (Pty) Ltd and Another v Bower and Others (D7681/2019) 
[2020] ZAKZDHC 3 (7 February 2020) 

Appeal- leave to appeal and  s 18(3) of the Superior Courts Act 10 of 2013 as 
amended (the Act). 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
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This is an application for leave to appeal by the first to fifth respondents, to the Full 
Court of this division against the judgment delivered on 23 December 2019.  The 
application for leave to appeal is opposed by the applicants who have also instituted 
an application in terms of s 18(3) of the Superior Courts Act 10 of 2013 as 
amended (the Act). 

  

The test in an application for leave to appeal 

Applications for leave to appeal are governed by ss 16 and 17 of the Act.  Section 
17 makes provision for leave to appeal to be granted where the presiding judge is of 
the opinion that either the appeal would have a reasonable prospect of success or 
there is some other compelling reason why the appeal should be heard, including 
whether or not there are conflicting judgments on the matter under consideration.  

  

The section 18(3) application  

[13]      Prior to the enactment of the Superior Court’s Act, execution pending appeal 
was dealt with in terms of the provisions of rule 49(11) as well as the common 
law.  The test employed was that set by Corbett JA in South Cape Corporation (Pty) 
Ltd v Engineering Management Services (Pty) Ltd 1973 (SA) 534 (A). 

  

[15]      Section 18 of the Act introduces a new test when one seeks to execute an 
order pending the appeal processes being finalised.  Consequently, authorities that 
predate the enactment of the section have been overtaken by its enactment.  

[27]      The first to fifth respondents, in opposing such application, elected not to file 
any answering affidavits and Mr Shapiro made submissions from the bar. He 
submitted that the applicant had not discharged the onus of showing that exceptional 
circumstances existed apart from general allegations and further, that the first to fifth 
respondents would not suffer irreparable harm should the order be implemented. 

  

[28]      He indicated that in the event of the court granting the application for leave to 
appeal, this in itself constituted exceptional circumstances in favour of the 
respondents warranting the court not implementing the order pending the finalisation 
of the appeal process.  He indicated that the decision in Incubeta Holdings was 
distinguishable as the application for leave to appeal had not been filed as yet.  He 
submitted that no case has been made out by the applicants showing irreparable 
harm and there is a general proposition made by the applicants in this regard.  One 
cannot ignore that in respect of the third respondent, four of the six months has 
expired already and the first to third respondents have been employed since 1 
October 2019. 

  

[29]      In any event, the investigative report which the applicants obtained is of no 
assistance as this dealt with the position after the judgment was granted and stayed 
by the filing of the application for leave to appeal.  In addition, if the court finds that 
there are reasonable prospects of success on appeal these are exceptional 
circumstances which tilt the balance in favour of the first to third respondents.  A 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s16
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s17
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s17
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s17
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s49
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
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further submission was that there was nothing to justify the costs of the application in 
terms of s 18(3) as such application was not formally opposed by the first 
respondent by the filing of affidavits, rather submissions were made from the bar. 

  

 [30]      I will now consider the two-fold test which must be applied and the prospects 
of success on appeal. 

  

[31]      The restraints of trade operate for a period of 12 months in respect of the first 
and second respondent and in respect of the third respondent, for a period of six 
months.  All such periods commenced on 1 October 2019.  In essence, the third 
respondent’s restraint will only apply until 1 April 2020 and that of the first and 
second respondents until 30 September 2020.  Given the nature and extent of the 
restraints, they are restricted to KwaZulu-Natal and only to certain competitors of the 
applicants.  Given the ‘broad skill base’ as alleged by the first and second 
respondents, they ought to be able to find alternative employment. 

  

[32]      In addition, the applicants submit that one must also consider the conduct of 
the first to third respondents who have already engaged in direct competition with the 
applicants in complete disregard for the restraints of trade.  This was dealt with in the 
affidavits filed in the main application.  In addition, the fourth and fifth respondents 
unashamedly ‘poached’ the first to third respondents knowing full well of the 
existence of the restraints of trade. 

  

[33]      I agree with the applicants that by the time the appeal process is finalised it 
will render nugatory any order granted as the period in respect of which the restraints 
of trade apply, would have already expired.  The applicants will suffer irreparable 
harm with no recourse in due course.  The first to fifth respondents, specifically the 
first to third respondents, can seek alternative employment and also have an 
alternative remedy available to them which the applicants do not have, being that of 
a claim for damages.  In addition, the fourth and fifth respondents are able to 
legitimately compete with the applicants as no restraint applies to their businesses 
save that they are prevented from employing the first to third respondents.  They 
successfully operated these business without the three respondents prior to their 
employment on 1 October 2019. 

  

[34]      The first to third respondents have merely submitted from the bar that they 
will be without employment. That is the irreparable harm they will suffer. The 
restraints do not apply to all of the applicants’ competitors in KwaZulu-Natal. They 
have gone no further than to indicate this. I align myself with the sentiments 
expressed by Sutherland J in Incubeta.  Whatever the outcome of the appeal 
process is, the relief which the applicants have obtained given the short duration of 
the restraints will expire before the appeal process is finalised.  The applicants have 
been successful in showing a protective proprietary interest and the breach 
thereof.  The applicants do not have an alternative remedy available to them like a 
damages claim as a restraint is in a different position to other forms of relief.  The 
first to third respondents, whilst they may be without work for the duration of the 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
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restraint, it is financial prejudice.  In addition, they have the option of, if they are 
successful in the appeal, instituting a claim for loss of earnings. 

  

[35]      In addition, the restraint only applies to their employment here in KZN and to 
certain of the applicants’ competitors. It is a not a blanket restraint operating in other 
provinces and applying to other competitors of the applicant.  In any event, the first 
to fifth respondents have pinned their colours to the mast in the sense that they have 
elected to oppose the application in terms of s 18(3) and make submissions from the 
bar.  They have not indicated either on oath or during the course of their submissions 
that they will be unable to find alternative employment or what their position is in 
relation to other subsidiaries of the remaining respondents. 

  

[36]      In my view, given that a finding of exceptional circumstances must be “fact-
specific” on the facts of this matter, I am satisfied that the applicants have satisfied 
the two prong test.  I have also factored into this consideration their prospects of 
success on appeal.  I have granted the applicants leave to appeal but I am also, as 
was Sutherland J ‘conscious of the undesirable outcome that relief granted by the 
court becomes a vacuous gesture.’  In addition, by not implementing the order, it 
would undermine the role of courts and also render nugatory any order granted in 
restraint of trade matters.  It must follow then, that I am of the view that the 
applicants would suffer irreparable harm if the order is not put in operation and that 
the first to third respondents will not suffer irreparable harm if the order is put into 
operation. 

  

 [37]      That then brings me to the aspect of costs.  Although Mr Shapiro indicated 
that there is no need for this court to make a costs order in the s 18(3) application, it 
seems to me that there is no reason to depart from the usual rule in relation to 
costs.  The rules make provision for the applicants to bring such an application, they 
have done so. The first to fifth respondents did oppose the application and Mr 
Shapiro made oral submissions,  consequently the costs ought to follow the result.   

  

[38]      Consequently, the following orders will issue: 

(a)       The first to fifth respondents are granted leave to appeal the judgment 
delivered on 23 December 2019 to the Full Court of this Division. 

  

(b)       The costs of the application for leave to appeal will form part of the costs in 
the appeal.  

  

(c)        It is hereby ordered and directed that in terms of the provisions of s 18(3) of 
the Superior Courts Act 10 of 2013, as amended, this court’s orders granted on 23 
December 2019 under Case No. D7681/2019 shall operate and be implemented with 
immediate effect pending the outcome of any appeal process instituted or to be 
instituted by anyone, or more, or all of the respondents. 

  

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/
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(d)       The first to fifth respondents shall pay the applicants costs of the s 
18(3) application jointly and severally, the one paying the other to be absolved. 

  

  

Fisher and Others v Contribsystems Vertriebs GmbH (8948/2009) [2020] 
ZAKZDHC 4 (20 February 2020) 

 

Seperation of issues- not granted 

This is an application in terms of rule 33(4) of the Uniform rules of court for the 
separation of issues in a trial. 

 [2]     The first, second and third applicants in this application are the second, third 
and fourth defendants in the action under the above case number. The respondent in 
this application is the plaintiff in the action. The first defendant in the action is 
Amadwala Trading 51 CC (‘Amadwala’), which has been placed into liquidation. I 
shall refer to the other parties as the plaintiff, ‘Mr Fisher’, ‘Basfour’ and ‘Rosati’.  

 [7]     It is common cause that: 

(a)     The licensing agreement was concluded. 

(b)     The terms and the extent of compliance with the licensing agreement by 
Amadwala is a matter of dispute 

(c)      The plaintiff lodged a claim with the liquidators of Amadwala for, inter alia, 
payment of the sum of €5 million for the licence fee, and €3 750 000 for failing to 
order 15 000 of the originally agreed 30 000 seats in terms of the agreement of the 
11th September 2007. 

  

[21]   The problem for the defendants lies in the fact it does not follow that simply 
because the plaintiff made a claim against the liquidator in respect of the licensing 
agreement, the relief sought by the plaintiff in the action is somehow 
precluded.  That relief is different. It relies upon agreements other than the licensing 
agreement. The stance of pursuing a claim in the liquidated estate and pursuing the 
claims reflected in the action is neither contradictory nor illogical. It will be up to the 
plaintiff to demonstrate that it is entitled to the interdicts and damages which it 
claims. The fact that Mr Fisher, Basfour and Rosati may seek to rely upon the 
existence of the licensing agreement to allege some right to manufacture appears to 
have little prospect of success given the emails, and does not raise a cogent 
argument for a separation of issues. 

 [22]   I am accordingly of the view that the application for the separation of issues 
must fail.  With regards to the questions of costs, there is no reason why they should 
not follow the results. 

  

[23]   In all the circumstances I make the following order: 

(1)     The application for a separation of issues in terms of rule 33(4) of the Uniform 
rules of court is dismissed. 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
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(2)     The second, third and fourth defendants (the applicants in the application) are 
to pay the costs of the application, such costs to include those consequent upon the 
employment of senior counsel. 

Eskom Holdings SOC Limited v National Energy Regulator of South Africa and 
Others (74870/2019) [2020] ZAGPPHC 2 (10 February 2020) 

This is an application for urgent relief ("Part A") by the applicant ("Eskom") pending 
an application in terms of the Promotion of Administrative Justice Act[1] ("PAJA") for 
judicial review and setting aside of a decision taken by the first respondent (National 
Energy Regulator of South Africa ("NERSA")) in relation to an application by Eskom 
for electricity tariff increases for the 2019/2020, 2020/2021 and 2021/2022 financial 
years ("Part B"). 

[2]        In its Notice of Motion Eskom seeks the following interim order: 

1.          Condonation for non-compliance with the Rules of Court relating to service 
and time periods and Part A be heard on semi-urgent basis in terms of Rule 6(12). 

2.          An order directing that, pending the finalisation of the review in Part B: 

a.           Eskom be authorised to increase each of its standard tariffs for 2020/2021 
financial year, excluding the Homelight tariff, by 16,60% over the corresponding 
tariffs for the 2019/2020 financial year; 

b.           Eskom is authorised to increase each of its standard tariffs for 2021/2022, 
excluding         the Homelight tariff, by 16,72% over the corresponding tariffs for 
2020/2021 financial year; 

c.          Eskom is authorised to impose on municipalities in the 2020/2021 and 
2021/2022 financial years, the tariffs increased in accordance with a. and 

b.          above, provided that these tariffs are tabled before Parliament on or before 
15 March 2020. 

3.          Costs in Part A to be costs in Part B. 

  

The requirements for interim relief (final relief) 

[50]       NERSA has complained that even though the relief in part A is characterised 
by Eskom as interim relief, in truth and reality it constitutes final relief and therefore 
they say Eskom should satisfy the requirements for a final interdict. In this regard it 
says a Court imposed tariff which Eskom seeks as interim relief will have final effect 
in that if granted, it will be implemented, have immediate effect on consumers and 
even if revisited later, those consequences cannot necessarily be reversed in so far 
as it relates to individual consumers. 

 [55]       I proceed to deal with the requirements for interim relief: 

a)        A prima facie right (even one open to some doubt) 

  

[56]       In the analysis above which deals with how NERSA treated the R23 billion 
Government equity injection it does appear that even though NERSA is allowed 
some latitude in applying reasonable judgment in dealing with Eskom's revenue, the 
appropriation of the R23 billion equity injection in the reduction of Eskom's annual 
allowable revenue may have been beyond the powers of NERSA as it cannot be 

http://www.saflii.org/za/cases/ZAGPPHC/2020/2.html#_ftn1
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said that it constitutes reasonable judgment but rather that it constitutes the 
erroneous treatment of an equity injection as constituting allowable revenue. It may 
well contravene the provisions of section 15(1) as the determination of the costs of 
licensed activities is somewhat distorted by the allocation of R23 billion toward 
revenue and finally it also may constitute an impermissible departure from the MYPD 
methodology in how allowable revenue is to be determined. 

[57]       Mindful that on this leg of the test all that Eskom's has to show is a prima 
facie right, even one open to some doubt, I must conclude that this aspect of the test 
for interim relief has been established. 

b)      A well- grounded apprehension of irreparable harm if the relief is not 
granted and final relief is granted 

  

[58]     It is largely Eskom's case that it stands on a financial precipice and the refusal 
of interim relief will be catastrophic not just for Eskom but for the South African 
economy and the long term interests of the South African state. It argues that the 
determined tariffs of 9.4 % for 2019/2020, 8.1% for 2020/2021 and 5.22% for 
2021/2022 will result in a loss of at least R102 billion, in revenue. This it says will 
impact on its ability to service its debt of some R441 billion of which R318 billion is 
guaranteed by the South African Government. It thus argues that if it defaults in its 
debt repayments, it will trigger the obligation of Government in terms of the 
guarantees Government has issued and that if Government defaults in meeting the 
Eskom debt, it will have the domino effect of rendering other Government debts of 
close to some R980 billion also immediately payable. All of this it says is likely 
scenarios if the interim relief is not granted. 

c.                   The balance of convenience favours the grant of interim relief 

  

Eskom's stance on this part of the test is that:- 

  

[66]      The loss totalling R69 billion[20] over three years under NERSA's decision 
will cause massive financial prejudice to it and threatens the countries' economy as a 
whole in that: 

66.1.   It would affect significant portions of existing drawn down debt that are project 
specific and subject to warranties in relation to Eskom's ability to complete relevant 
projects; 

66.2     Due to Eskom's and the South African state debt being interlinked default on 
one facility can trigger default on other facilities causing the outstanding capital and 
interest amounts to become potentially payable immediately; 

66.3     As long as NERSA's decision stands without interim relief, Government has 
no means of addressing the Eskom liquidity crisis and the crisis has the potential to 
become a national financial crisis. 

  

[73]       It is for all these reasons that I conclude that the balance of convenience 
also does not favour the granting of interim relief. 

http://www.saflii.org/za/cases/ZAGPPHC/2020/2.html#_ftn20


138 
 

[74]       Under these circumstances the relief sought in Part A must be refused. At 
the same time I am mindful that the issues raised in this application are of great 
significance and that it would be in the interests of all concerned that the Part B be 
dealt with and determined expeditiously. To this end I would support efforts on the 
part of the parties to have the hearing of Part B expedited. 

 Costs 

[75]       While this part of the proceedings were characterised by various delays on 
the part of the Respondent which resulted in the hearing date having to be adjusted 
on two occasions, I am not satisfied that such conduct warrants an adverse costs 
order. Costs of this part of the proceedings should be held over for determination in 
Part B. 

  

Order 

[76]       It is ordered that: 

76.1      The application under Part A is dismissed. 

76.2      Costs are reserved for determination in Part B. 

  

Zamani Marketing and Management Consultants Proprietary Limited and 
Another v HCI Invest 15 Holdco Proprietary Limited and Others (32026/2019) 
[2020] ZAGPJHC 5 (11 February 2020) 

Rule 53 - whether of application to arbitration reviews – found to be of application –  
an arbitrators cannot be compelled to disclose arbitrators’ notes – arbitrators’ notes 
do not form part of the record under Rule 53 

 

 

 

 

The Applicants brought  proceedings to review an award  made by an arbitration 
tribunal.  The Applicants sought,  in terms of Rule 53, the disclosure of the 
arbitrators’ notes made in manuscript on  copies  of the pleadings and documents in 
the arbitration.  The arbitrators declined to disclose their notes. The arbitrators said 
that Rule 53 is not of application to arbitration reviews relying upon Government of 
Republic of South Africa v Midkon (Pty) Ltd 1984 (3) SA 522 (T); that  arbitrators 
exercise a private judicial function that entails no obligation to disclosure their notes;; 
and lastly that the notes did not form part of the record. 

 

The Court held that Rule 53 is of application to arbitration reviews brought in terms of 
s33 of the Arbitration Act 42 of 1965. Midcon decides only that a failure to use Rule 
53 is not an impediment to an arbitration review being entertained by the court.  Both 
the wording of Rule 53 and its evident utility render the rule of application to 
arbitration reviews. 
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As to arbitrators exercising a private judicial function, this mistakes the proceedings 
to which Rule 53 has application. It is the court’s powers to review the exercise  of  
private judicial powers in accordance with public norms that gives rise to the 
application of Rule 53 so as to discharge the court’s duty to be fair. The duty is not 
attenuated because the subject matter of the review concerns private adjudication. 

 

The court found that the arbitrators’ notes do not form part of the record of 
proceedings in terms of Rule 53, and hence their disclosure cannot be compelled. 
The court considered  the case of   Helen Suzman Foundation v Judicial Service 
Commission  2018 (4) SA 1 (CC) in which  the majority held that there is no general 
exclusion of the deliberations of the decision-maker from the Rule 53 record, either 
on the grounds of relevance or public policy. The court considered that the 
relationship between the arbitrators’ notes and their award differs from the 
relationship between the deliberations of the JSE and their decision. The arbitrators’ 
notes have a contingent relationship to the award. Further, for policy reasons 
arbitrators should be permitted to take notes under conditions of the greatest 
freedom, absent which , their adjudicative function would be compromised. 

 

The application for disclosure of the arbitrators’ notes was dismissed. 

 

Gupta v Knoop N.O and others [2020] JOL 46653 (GP) 

 

Business rescue-removal of business rescue practitioners-removal and new 
appointment –time limits set  

 

Business rescue-business rescue practitioner-must be impartial-cannot sell assets 
and prolong rescue-must put plan in place 

 

Affidavits-dates on which signed 

 

Applicants applied to have respondents removed , the respondents challenged the 
authority of the applicant's attorneys to act on behalf of the applicant in terms of Rule 
7 of the Uniform Rules of Court, the respondents challenged the locus standi of the 
applicant to bring the application and also challenged the validity of the confirmatory 
affidavit filed by the applicant. The respondents have in turn filed an application for 
security of costs against the applicant. 

 

In August 2019, a judicial management meeting was held with the parties' legal 

representatives to discuss and give directions regarding the hearing of the 

interlocutory applications, the main application, the filing of further affidavits and 
heads of argument. Numerous letters were exchanged between the parties and the 
office of the Deputy Judge President. For the sake of expediency, the parties had to 
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be forewarned that their issues should not be ventilated by correspondence. A 
directive was in turn issued stating that the interlocutory application in respect of the 
issue of security for costs would be heard before the main application. The other 
issues raised would then be argued when the main application on the merits was 
heard. 

 

The challenge brought by the respondents that the applicant lacked standing 

was ultimately resolved as it was established that the applicant, as a 25% 
shareholder in the both companies in question, could be regarded  

contemplated in terms of as an "affected person" as section 128(1)(a)(i) of the Act 
and thus possessed the requisite standing to bring the application. 

 

In the answering affidavit, the respondents disputed the validity of the 

confirmatory affidavit filed by the applicant. The respondents contended that given 

that there was a discrepancy between the date on which the applicant signed the 

affidavit (28 November 2019) and the date on which the affidavit was subsequently 

commissioned by the commissioner of oaths (29 November 2019), the validity of the 

affidavit had to be questioned. 

 

When disputes arise regarding the validity of an affidavit, regard must be had 

to the general requirements for affidavits as contained in the provisions of the 

Regulations Governing the Administering of an Oath or Affirmation, GN R1258, GG 

3619, 21 July 1972 (the regulations) promulgated in terms of section 1 0 of the 
Justices of the Peace and Commissioners of Oaths Act.4 In terms of regulation 4, 
the following is required when a deponent attests to an affidavit: 

 

Having regard to the regulations, no direct mention is made regarding the 

import of having the date on which the deponent affixes their signature on the 
affidavit and the date on which the affidavit is commissioned by the commissioner of 
oaths be the same. Having further regard to the regulations, it seems that an 
important requirement regarding the validity of an affidavit is rather that it be signed 
by the deponent in the presence of the commissioner of oaths as stipulated in terms 
of regulation 3(1 ). Considering the facts of this matter, no evidence was presented 
by the respondents to substantiate the allegation that the applicant may have signed 
the affidavit in the absence of the commissioner or that the affidavit was in fact not 
signed by the applicant at all. The only argument put forward by the respondents 
was that because the dates on the affidavit were different, the affidavit must be 
defective. 

 

However, the difference in dates provided in the affidavit could be as a result of a 

number of factors such as the applicant having signed the affidavit in the presence of 
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the commissioner and inadvertently signing the incorrect date. 

 

The Court therefore finds that both the instruction mandate and confirmatory affidavit 

are admissible. 

 

Averments made: the conduct of the first and second respondents in respect of the 
companies has not been in good faith; the conduct of the first and second 
respondents amounts to a failure to perform the duties of a business rescue 
practitioner as contemplated innterms of section 139(2)(a) of the Act; the conduct of 
the first and second respondents amounts to a failure to exercise the proper degree 
of care in the performance of a business rescue practitioner's functions as 
contemplated in terms of section 138(2)(b) of the Act.  

 

 

What is vital is for this Court to therefore determine whether the BRPs in casu 

executed their duties in accordance with the standard set not only by the Act but by 

the courts as judicial officers or whether the applicant has successfully made out a 

case demonstrating that the BRPs acted in a manner short of the required standard 
in terms of the Act. 

 

As an officer of the court, it is an uncompromising requirement that a BRP 

executes his/her duties in good faith bearing in mind that the benefit of earning fees 

should never outweigh the duty to act in good faith. Good faith implies that the BRP 

is obligated to execute his/her duties with the utmost trust, confidence and loyalty to 

the benefit of all stakeholders in the business rescue process. 

 

By virtue of their role, BRPs are therefore held at a higher professional and ethical 
standard. Second Respondent in his capacity as a senior business rescue 
practitioner of First Respondent is an officer of the Court in terms of section 
140(3)(a} of the Companies Act, besides the fact that he is a duly admitted attorney 
and as such also an officer of the Court. The business rescue practitioner is required 
to be objective and impartial in his conduct. The obligation with which the business 
rescue practitioner is burdened applies even though an Applicant intends proceeding 
with an application to have such business rescue practitioner removed In terms of 
section 139(1) or (2) of the Companies Act. 

In addition, the practitioner was expected to act objectively and impartially in the 
conduct of the business rescue proceedings.  

 

Having regard to the above, we find the BRPs' conduct in casu to be at odds 

with the requirements as set out in the Act. As judicial officers, the first and second 
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respondents failed to execute their duties with the highest level of good faith, 

objectivity and impartiality on several fronts, the sale of the assets of the companies 

being the first. The sale of the companies' assets seemed to be a frequent feature in 

the argument raised by the first and second respondents in response to the question 

regarding the execution of their duties. The first and second respondents argued that 

in the execution of their duties, they had overseen the sale of numerous properties 

belonging to the companies. However, we find this argument to be untenable. It 

cannot be that the first and second respondents can unabatedly continue to sell off 

the assets of the respective companies and earn fees and commissions without 
having a plan regarding how the respective businesses are going to operate moving 
forward once the creditors have been paid. Business rescue proceedings are not 
intended to continue indefinitely.  

 

We therefore find the first and second respondents continual earning of fees 

and commissions despite their failure to timeously conclude the business rescue 

proceedings in respect of both companies to be wholly at odds with their mandate in 

terms of the Act. 

 

Moreover, other than stating that the companies were rescuable, the first and 

second respondents have failed to make out a cogent case to support their opinion 

that reasonable prospects of rescue exist.What is more, in terms of the Business 

Rescue Plans for both companies, the first and second respondents have failed to 

deal with how they would manage to secure a bank account with a licensed bank in 

order for the companies to continue with their business given the fact that both 

companies have been un-banked. 

 

[30] The first and second respondents' lack of good faith in conducting the affairs of 

the companies is again demonstrated in their contention that there exists an element 

of criminal unlawfulness in the manner in which the board and shareholders have 

conducted the affairs of the companies. As judicial officers, the first and second 

respondents bore the onus of reporting such suspicions to the relevant authorities. 

 

Their failure to do so, in this Court's view, is dispositive. Not only does this mean that 

the first and second respondents' investigation into the affairs of the companies has 

been tainted as a result of their potential failure to be forthcoming regarding any 

dubious activities on the part of the board and shareholders, the first and second 
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respondents' failure to report its findings to the relevant authorities in tum also taints 

their impartiality as officers of the court. Given the nature of the office of a BRP and 

that the ability to execute one's duties as a BRP requires a high level of impartiality 

and independence, 23 the conduct of the first and second respondents in failing to 

report such findings is critical and speaks to whether the respondents are indeed fit 

and proper to execute the duties of a BRP. 

 

[35] Once an order removing a BRP has been granted in terms of section 139(2). 

section 139(3) provides that either the company or creditor who nominated the BRP 

must appoint a new practitioner. Section 139(3) however does not provide a time 
limit within which a new BRP should be appointed. There therefore seems to be a 
lacuna within the section in this regard. 

 

[36] The only section that provides for a time limit within which a BRP should be 

appointed is section 129(3)(b) of the Act. In terms of section 129(3)(b), a BRP must 

be appointed by the company within five business days after the company has 
adopted and filed a resolution to commence business rescue proceedings. 
Importantly, should the company fail to comply with the strict provisions of section 
129(3), the resolution placing the company under business rescue lapses and is a 
nullity in terms of section 129(5). 

 

Using section 129(3)(b) as a guide and in an effort to ensure legal certainty, this 

Court recommends that an order instructing the respective companies to appoint 
new BRPs be effected with the consequent of such a failure being the termination of 
the business rescue proceedings. This Court in turn recommends that the respective 

companies be given 10 business days within which to effect such appointments. 

 

[39] In the result the following order is made: 

39.1 The first and second respondents are removed as business rescue 

practitioners of lslandsite Investments One Hundred and Eighty (Ply) Ltd 

and Confident Concept (Pty) Ltd in terms of section 139(2) of the 

Companies Act 71 of 2008. 

39.2 The respective companies, lslandsite Investments One Hundred and 

Eighty (Pty) ltd and Confident Concept (Ply) Ltd, are ordered to appoint 

suitable business rescue practitioners within 1 0 (ten) business days of the 

order of this Court in terms of section 139(3) of the Companies Act 71 of 

2008. 



144 
 

39.3 In the event that the respective companies, lslandsite Investments One 

Hundred and Eighty (Pty) Ltd and Confident Concept (Ply) Ltd, fail to 

appoint suitable business rescue practitioners within 10 (ten} business 

days of the order of this Court as per 39.2 above. the business rescue 

proceedings will be deemed to have terminated ex /ege. 

39.4 The applicant's attorneys of record are ordered to deliver a copy of the 

judgment and order of this Court to the fifth respondent. 

39.5 The applicant's attorneys of record are ordered to deliver a copy of the 

judgment and order of this Court to the affected parties as listed in the 

Business Rescue Plan prepared for lslandsite Investments One Hundred 

and Eighty (Pty) Ltd and Confident Concept (Pty) Ltd respectively. 

39.6 No order as to costs is made. 

 

Alfdav Construction CC v South African Revenue Service [2020] JOL 46737 
(ECP) 

 Rule 42 application – Application to vary order- court may clarify judgment or order if 
meaning obscure, ambiguous or otherwise uncertain-not so in this case 

In terms of rule 42 of the Uniform Rules of Court, the applicant sought to have a 
judgment handed down in October 2017 amended. In the main application, the 
applicant had filed an application seeking an order reviewing and setting aside the 
VAT assessments. 

Held that rule 42(1) allows a court to vary or rescind any order erroneously sought or 
erroneously granted in the absence of any affected party thereby; in which there is 
ambiguity, or a patent error or omission, but only to the extent of such ambiguity, error 
or omission; or granted as a result of mistake common to the parties. 

A court may clarify its judgment or order if on proper interpretation the meaning thereof 
remains obscure, ambiguous or otherwise uncertain so as to give effect to its true 
intention, provided it does not thereby alter the sense and substance of the judgment 
or order. In the present matter, the amendment sought would introduce matters not 
raised and accordingly not before the court in the original application. 

The application was dismissed with costs. 

 

Faber N.O and others v Jacobs and others [2020] JOL 46736 (FB) 

Contempt of court – Requirements- disobedience must not only be wilful, but also mala 
fide. Application dismissed 

In January 2019, the respondents, as applicants, brought an application against the 
first applicant, as respondent. The application was settled between the parties, and 
the settlement agreement was made an order of court. The present application was 
brought, to hold the respondents in contempt of the order. 
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Held that the requirements for a finding of contempt of court are the existence of a 
court order; service of the order on the respondents and/or knowledge of the order by 
the respondents; and non-compliance of the order by the respondents. A material 
failure to comply with the order has to be shown. The requirements must be proven 
beyond reasonable doubt. In order for a person to be found guilty of contempt of court, 
the disobedience must not only be wilful, but also mala fide. As soon as the first three 
elements for contempt of court are established, a presumption exists that contempt 
has been established and mala fides and wilfulness are presumed, unless the 
respondent is able to lead evidence sufficient to create reasonable doubt as to its 
existence. Should the respondent be unsuccessful in discharging the evidential 
burden, contempt will be established. 

The facts in this case did not support the application for a finding of contempt. The 
application was thus dismissed. 

 

Rossiter N.O v Nedbank Limited [2020] JOL 46732 (KZP) 

Citation of trustees – Whether single trustee could represent trust 

In October 2010, the respondent bank instituted action against an individual (Terrence 
Rossiter) and a family trust. The bank’s cause of action against the trust was the 
breach of a loan agreement concluded between the bank and the trust. In concluding 
the loan agreement, the trust was represented by Terrence Rossiter. A plea was 
delivered reflecting Terence Rossiter as first defendant, and him and the appellant as 
trustees of the trust as second defendant. The appellant subsequently delivered an 
amended plea, together with a counterclaim. The amended plea and counterclaim 
related to defences raised and relief sought on behalf of the trust. The appellant, 
however, purported to do so as the only trustee in the trust. 

The bank then issued a rule 30 notice calling upon the appellant to rectify her amended 
plea and counterclaim, alleging that she lacked the authority to represent the trust. 
Eventually an exception was delivered by the bank. The court below upheld the 
exception, setting aside a plea and counterclaim. That led to the present appeal. 

Held that when suing in the name of a trust, it is necessary to cite all the trustees of 
the trust, and it is impermissible merely to cite the name of the trust. That is because 
the general rule is that trustees must act jointly, and unless provided for otherwise, a 
trust is not a legal person. The rights and obligations comprising the trust estate do 
not bestow legal personality on the trust. If the citation of the trustees is denied, that 
is a matter for the trial court to decide, unless the plaintiff thereafter seeks to amend 
its particulars of claim. 

The court below correctly identified the issue in dispute as being whether the appellant 
could represent the trust. It listed the requirements of the trust regarding 
representation, and concluded that the appellant alone could not represent the trust. 
That conclusion was correct. 

The appeal was dismissed, and the appellant was to bear the costs of the appeal 
personally. 

 

Jacobs N.O and others v Hylton Grange (Pty) Ltd and others [2020] JOL 46690 
(WCC)   
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Interdict-Delict – Nuisance – Interdictory relief 

The appellants were the trustees of a trust which owned a farm (“MD93”). The first and 
third respondents were companies which owned or leased grape farms bordering on 
MD93. The second and fourth respondents were individuals associated with the first 
and third respondents respectively, and resided on the grape farms. They were 
ordered by the court a quo, to cease all composting activities on MD93. The 
composting activities mentioned in the order were carried out by the trust as part of 
commercial mushroom farming. The compost (or substrate) was the material in which 
the mushrooms grew. It was not in dispute that the making of mushroom substrate can 
emit gases with offensive odours, particularly ammonia and hydrogen sulphide. 

Held that the case was about alleged unlawful nuisance in the form of offensive 
odours. 

Although the term “nuisance” continues to be used in this country under the influence 
of English law, the question is whether the conduct of the person causing the alleged 
nuisance is, in the delictual sense, wrongful in relation to the party complaining of the 
nuisance. Since the applicants sought an interdict, and not damages, the question of 
fault was not relevant. 

In a case of nuisance, the neighbour complains that his right to enjoy the undisturbed 
use of his property with reasonable comfort and convenience is impaired. Because the 
offending conduct does not cause physical damage to body or property, wrongfulness 
is not presumed. Wrongfulness must be determined with regard to the particular 
circumstances of the case. The question is whether the harm-causing conduct, 
assessed in accordance with public policy and the legal convictions of the community, 
constitutionally understood, is or is not acceptable; in short, whether it is objectively 
reasonable to impose liability. 

Balancing the right to an environment that is not harmful to health or well-being against 
the right to choose a trade, occupation or profession freely, the court found that on the 
evidence it ought to be possible, by taking reasonable steps, for the trust to abate the 
nuisance. 

The appeal was therefore dismissed. 

 

Houtbosplaas (Pty) Ltd and another v Nedbank Limited [2020] JOL 46663 (GP) 

Financial Services regulation – Banks – Customer’s identity – Verification of – Demand 
for access to trust deed – Lawfulness 

The applicants were account holders with the respondent bank. Between January and 
July 2017, the bank placed restrictions on the applicants’ accounts, resulting in their 
being denied access. The bank’s reason for the restriction was to compel the 
applicants to provide details of their shareholders for purposes of the Financial 
Intelligence Centre Act 38 of 2001. The applicants claimed amounts representing 
losses of interest on their investments. 

The shareholding of each of the applicants was held by four trusts. The sole director 
of each applicant was a former judge of the court. He refused the bank’s request for 
copies of the trust deeds, on grounds of confidentiality and irrelevance to the identity 
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of the shareholders. The trust deed was eventually disclosed so as to have the 
restrictions on the accounts lifted. 

Held that the Financial Intelligence Centre Act imposes a duty on banks to establish 
and verify the identity of clients. In respect of juristic persons, that relates to the identity 
of shareholders or members. The provisions of the Act, read with the Regulations – in 
particular Regulation 7(f)(ii) – obliged the bank to obtain particulars of trusts holding 
25% or more of the voting rights at a general meeting of the company concerned. In 
the present case, the bank wrongly invoked Regulation 7(f)(ii), as each trust in fact 
held 22% of the voting rights. The bank was therefore not lawfully allowed to demand 
the trust deeds. 

The court also questioned the bank’s right to freeze existing customer accounts in 
order to verify identity. 

Judgment was granted in favour of the applicants, and the bank was ordered to pay 
the amounts claimed. 

 

 

South African Football Association v Fli-Afrika Travel (Pty) Limited (1317/2018) 
[2020] ZASCA 4 (4 March 2020) 

Settlement agreement – effect of settlement- contract – interpretation – whether 
obligation contended for by respondent an express or tacit term –  

The Supreme Court of Appeal (SCA) allowed the appeal of the South African Football 
Association (SAFA) against Fli-Afrika Travel (Pty) Ltd (Fli-Afrika). SAFA and Fli-Afrika 
had, prior to the 2010 Football World Cup in South Africa entered into an agreement 
in terms of which SAFA undertook to provide tickets for football games which Fli-Afrika 
would include in packages that included accommodation and travel to and from 
venues. SAFA did not supply the tickets but Fli-Afrika claimed to have incurred 
expenses in booking accommodation. It claimed damages from SAFA. Its claim was 
based on the assertion that it was either an express or tacit term of the agreement that 
Fli-Afrika would lay out money for accommodation (prior to receiving any tickets) and 
that SAFA would reimburse it for this outlay. The court held that, on a proper 
interpretation of the agreement, no such obligation was created, either expressly or 
tacitly. It also held that the effect of a settlement agreement entered into by the parties 
was to extinguish all obligations that had arisen as a result of the original agreement. 

Aquarius Platinum (SA) (Pty) v Bonene and Others (1177/2018) [2020] ZASCA 7 
(16 March 2020) 

Execution- the termination of the occupiers’ right of residence in terms of s 8 of ESTA; 
and second, before an eviction order can be sought, occupiers must be given notice of 
the intention to seek their eviction in terms of s 9(2)(d)(i) of ESTA. 

The Supreme Court of Appeal (SCA) dismissed the appeal of the appellant, Aquarius 
Platinum (South Africa) (Pty) Ltd, against the decision of the Land Claims Court, 
Johannesburg (LCC). 

The appellant contracted a third party to perform mining operations at the Kroondal 
Platinum Mine, on a farm in Rustenburg, North West Province and on the Marikana 

Platinum Mine. The 1st to 167th respondents (the occupiers) were employed by the 
third party and resided in hostels on the farm and at Marikana Platinum Mine. 
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The occupiers participated in an unprotected strike and were dismissed. The occupiers 
challenged their dismissal under the Labour Relations Act 66 of 1995 (the LRA). The 
appellant then applied and was granted an eviction order under the Extension of 
Security of Tenure Act 62 of 1997 (ESTA) against the occupiers in the North West 
Division of the High Court, Mahikeng (the high court). The occupiers successfully 
challenged the high court’s order in the LCC, where the restoration of the occupiers’ 
rights of residence in terms of ESTA was ordered. The occupiers then resumed 
residence on the farm. 

The appellant then became the employer of the occupiers by virtue of s 197 of the 
LRA and the occupiers continued to exercise their rights of residence in terms of 
ESTA. After protracted labour litigation, the occupiers were dismissed. The appellant 
served notice of its intention to obtain an eviction order on the occupiers in terms of s 
9(2)(d)(i) of ESTA, some having been served before the final termination of the 
employment of some of the occupiers. The appellant then launched an application for 
the eviction of the occupiers in the LCC, which was dismissed. The appellants then 
appealed this decision to the SCA. 

The SCA held that ss 8 and 9 of the ESTA had been authoritatively interpreted to 
require the proper termination of occupiers’ rights of residence. It held that these 
sections require a two-stage procedure that involves: first, the termination of the 
occupiers’ right of residence in terms of s 8 of ESTA; and second, before an eviction 
order can be sought, occupiers must be given notice of the intention to seek their 
eviction in terms of s 9(2)(d)(i) of ESTA. 

The SCA held that it was common cause that the appellant had not terminated any of 
the occupiers’ right of residence. It held that the appellant failed to appreciate the need 
to comply with this legal requirement. And it is the duty of the appellant to allege and 
prove, in addition to the termination of the employment of the occupiers, that their 
rights of residence had been terminated. 

The SCA further  held that  in  the present  case the  appellant  had  only served  
notices  in terms  of s 9(2)(d)(i) on the occupiers. And in respect of a substantial number 
of them, this took place before their employment was finally terminated. In the 
circumstances, the appellant’s case for the eviction of the occupiers suffered from a 
fatal defect. The appeal was accordingly dismissed.  

Global & Local Investments Advisors (Pty) Ltd v Fouche (71/2019) [2020] 
ZASCA 8 (18 March 2020) 

Legal practitioners- Cybercrime: The SCA confirmed what as acting judge Matthew 
Klein ruled in Fourie v Van Der Spuy 2020 (1) SA 560 (GP) in this case.  

 

Whether a financial services provider acted in breach of client’s mandate by 
releasing funds upon receiving fraudulent email instruction – applicability of section 
13(3) of the Electronic Communications and Transactions Act 25 of 2002  

The Supreme Court of Appeal (SCA) dismissed an appeal with costs from Gauteng 
Division of the High Court, Johannesburg (high court). The issue for determination 
on appeal was whether the appellant, Global & Local Investments Advisors (Pty) Ltd 
(Global), a financial services provider, breached a mandate in terms of which it was 
authorised to invest and manage money entrusted to it by the respondent, Mr 
Nickolaus Ludick Fouché, by releasing funds in response to fraudulent emails, 

http://www.saflii.org/za/legis/consol_act/ecata2002427/index.html#s13
http://www.saflii.org/za/legis/consol_act/ecata2002427/index.html#s13
http://www.saflii.org/za/legis/consol_act/ecata2002427/
http://www.saflii.org/za/legis/consol_act/ecata2002427/
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ostensibly sent by the latter. 

A brief background of the matter is that, on 23 November 2015 Mr Fouché, a mining 
consultant, gave a written mandate to Global to act as his agent and invest money 
with Investec Bank on his behalf. The written mandate stipulated that ‘All instructions 
must be sent by fax to 011 486 2915 or by email to monique@globallocal.co.za with 
client’s signature.’ The money was to be invested in a Corporate Cash Manager 
(CCM) account in the name of Mr Fouché. Global opened the CCM accounts for its 
clients at Investec and then managed the accounts for a fee expressed as a 
percentage of the funds invested for the client in such accounts. In August 2016 
fraudsters hacked the gmail account of Mr Fouché and utilising his authentic email 
credentials, sent three emails to Global on 15, 18 and 24 August 2016. In the emails 
Global was instructed to transfer specified amounts to accounts of named third 
parties at First National Bank (FNB). Two of the three emails containing the 
instructions to transfer money, ended with the words: ‘Regards, Nick’ while the third 
ended with ‘Thanks, Nick’. In response, Global paid out a total of R804 000 from Mr 
Fouché’s CCM account to unknown third parties in three tranches as follows: R100 
000 on 15 August 2016, R375 000 on 18 August 2016 and R329 000 on 24 August 
2016. Subsequently, Mr Fouché became aware of this and notified Global that the 
emails had not been sent by him. Mr Fouché claimed payment of the amounts 
transferred to third party accounts on the basis that Global had paid out contrary to 
the written mandate. The high court found in favour of Mr Fouché. The high court 
found that there had been a breach of the mandate and that consequently Global 
was liable 

 

In the Supreme Court of Appeal (SCA), Global’s main submission and defence to the 
claim was that it acted within the terms of the mandate, on instructions that emanated 
from the legitimate email address of Mr Fouché and that the typewritten name ‘Nick’ 
at the foot of the emails satisfied the signature requirement, when considered in the 
light of s 13(3) of the Electronic Communications and Transactions Act 25 of 2002 
(the ECT Act). Mr Fouché, on the other hand, submitted that the instructions did not 
bear his signature, whether manuscript or electronic. It was common cause that the 
instructions did not bear his signature, whether manuscript or electronic. 

 

In the SCA, the appeal turned on the proper interpretation of the written mandate and 
whether Global acted in breach thereof. After considering the meaning of the word 
‘signature’, the  SCA held that ‘signature’ in every day and commercial context serves 
an authentication and verification purpose. The SCA held that the court below could 
not be faulted for concluding that what was required was a signature in the ordinary 
course, namely in manuscript form, even if transmitted electronically, for purposes of 
authentication and verification. The instruction was not accompanied by such a 
signature and the high court correctly held that  the funds were transferred without 
proper instructions and contrary to the mandate. The SCA went on to conclude that 
in the present case the emails were in fact fraudulent. They were not written nor sent 
by the person they purported to originate from. They are fraudulent as they were 
written and dispatched by person or persons without the authority to do so. They 
cannot be binding on Mr Fouché. 

 

mailto:monique@globallocal.co.za
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The appeal was dismissed with costs. 

 

Nadcom Systems (Pty) Ltd v First National Bank Ltd and Another (135/2020) 
[2020] ZAFSHC 50 (9 March 2020) 

Judgment-request for written reasons- basis that “the Applicant and the Second 
Respondent have got conflicting interpretations of the implications of the said 
judgment.”  

On 16 January 2020 the applicant urgently launched an application. The application 
was however postponed to 20 January 2020 for the applicant to serve the papers on 
the respondents. On 20 January 2020 the matter was rolled over till 21 January 2020 
for proof of service. The matter was ultimately argued on 21 January 2020 and after 
hearing arguments from the respective counsel I struck the application from the roll 
with costs. 

On 21 February 2020 the Applicant filed a request for written reasons for judgment 
on the basis that “the Applicant and the Second Respondent have got conflicting 
interpretations of the implications of the said judgment.” These hereunder are 
therefore my reasons for the judgment. 

The brief background is as follows. The applicant is a legal entity, it holds business 
accounts with the first respondent. On the 08th of January 2020 the first respondent 
placed a hold on the applicant’s accounts due to a dispute which arose between the 
deponent and the second respondent relating to their respective authority as 
representatives of the applicant. The deponent and the second respondent claimed 
that the other was not the applicant’s authorized representative thus not eligible to 
represent the applicant in its business operations.  

In this matter the applicant relied on urgency. This is despite the fact that the 
applicant became aware that its accounts were frozen since 08 January 2020 and by 
the 10th January 2020 it became clear to the applicant that the first respondent would 
not be unfreezing the accounts. It was only on the 20th January 2020 that the 
application was served on the second respondent. The applicant’s lack of 
explanation for this delay speaks to the notion that the application was not urgent. 

The applicant did not even seek an interim relief to preserve the status quo, correctly 
so as due to the considerable lapse of time, the reason for seeking the court’s urgent 
intervention had become stale. The applicant’s proposal to postpone the matter 
further and only to be heard on the 23rd of January 2020 without any preservation or 
interim order in place pending the final determination of the matter indicated to me 
that there was no fear that if the applicant proceeded by way of normal court rules 
the applicant would be prejudiced. 

Having regard to the facts of this matter I was not persuaded that if the matter was to 
follow its normal due course as laid down by the rules the applicant would not 
receive substantial redress. The matter was not urgent there was therefore no 
reason why the applicant should not follow the normal rules of court. I accordingly 
struck the application from the roll and ordered the applicant to pay the costs. 

 

Van der Linde NO and Others v Chicken Manor CC and Another (5798/2019) 
[2020] ZAFSHC 51 (12 March 2020) 
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Court orders-settlements-default lead to special execution 

Rule 46 (4) (c) of the Uniform Rules of Court 

Non-joinder of the sheriff, purchaser and the auctioneers-ruled they had no interest 

Auctions-meaning of-settlement refers to “auction” -Only an auction by the sheriff or 
private auction- could be both  

Costs-de bonis propriis –when - against the attorney for the respondents- attorney 
was the author of the various untenable technical points and defences raised by the 
respondents and by doing so, acted obstructive and in willful defiance of the 
agreement reached by the parties- reasonable grounds to suspect attorney – it can 
not be excluded, as a reasonable possibility, that he acted on instructions from his 
clients-no order justified. 

The applicants, as plaintiffs, issued summons against the respondents as 
defendants for payment of monies owing. The claim was defended. On the day that 
the trial was to commence, the parties reached a settlement which was recorded in 
writing and by agreement made an order of court. In terms of the settlement the 
respondents admitted liability of first respondent to applicants. First respondent was 
granted approximately a year to pay the admitted liability on or before 1 September 
2019. Should first respondent default, the applicants would be entitled to proceed in 
terms of clause 6 of the settlement agreement. 

The settlement agreement was recorded in Afrikaans and clause 6 stipulated, in 
summary, upon default the plaintiffs agree to special execution by public auction.   
The Settlement agreement was signed by the parties. 

When the date for payment became imminent, the respondents arranged a public 
auction which was held on 30 August 2019. The highest bid amounted to 
R2 700 000.00 was not accepted by the respondents. 

1 September 2019 arrived and no payment was made. The applicants then caused a 
warrant of execution to be issued in terms of which the sheriff attached the property. 
Apparently the applicants never issued written instructions to the sheriff to proceed 
with the sale as required by Rule 46 (4) (c) of the Uniform Rules of Court. Because 
they held the view that a sale in execution notoriously fails to produce proper market 
related bids, they arranged an auction by private auctioneers, which auction was 
held on 16 October 2019. The highest bid received was R2 900 000.00 by Mr 
Grinter.  

THE DEFENCES: 

[13] In their opposing affidavits the respondents raises various issues    which can be 
summarised as follows: 

A. Non-joinder of the sheriff, purchaser and the auctioneers. 

B. Only an auction by the sheriff would be valid. 

C. The applicants and private auctioneer were not authorised to sell the property. 

D. The purchaser failed to provide a proper guarantee. 

E. The power of attorney to be signed is incorrect and false.  

 

DISCUSSION. 
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A - Non-joinder. 

[14] The relief claimed is aimed at compelling the third respondent to sign the 
necessary transfer documents to effect transfer of the property. The sheriff has no 
interest in that. The mandate of the auctioneers has been fulfilled and the relief 
claimed has no negative impact on any interests they may have. The same applies 
to the purchaser, especially in view of the fact that there is no counter application 
seeking to set aside and void the sale. The relief claimed in fact seeks to advance 
the interest of the purchaser.  

[15] I am not convinced that the application is defective because of any non-joinder. 

 

Only an auction by the sheriff would be valid and the applicants and private 
auctioneer were not authorised to sell the property.  

[18] The question whether the settlement agreement envisages a sale by the sheriff 
exclusively and the defence to the effect that the third respondent as owner and no 
one authorised by it authorised the auctioneer to sell the property concern the 
interpretation of the settlement agreement. It is trite law that the intention of the 
parties has to be ascertained by reading the contract as a whole, taking into account 
the surrounding circumstances Non-joinder of the sheriff, purchaser and the 
auctioneers. 

 [21] It is highly improbable that a debtor in the position of the respondents would 
have insisted on a sale in execution by the sheriff as opposed to an unforced sale by 
a private auctioneer. 

[22] It is also significant that the respondents, when they became aware of the 
proposed auction, failed to seek an interdict to prevent the auction from proceeding. 
The attorney for the respondents, who attended the auction, raised no concerns with 
the auctioneers. 

[23] The settlement agreement explicitly authorises the applicants to sell the property 
so as to recover the debt. It is signed by the respondents. It clearly constitutes 
written authority to sell the property. 

[24] It is probably because of the aforesaid problems with the view of the 
respondents that counsel for the respondents, in argument, changed tack and raised 
a new defence, namely that the eventual sale to the purchaser was a separate 
agreement, unrelated to the auction and therefore had to comply with the prescripts 
of Section 2(1). He went as far as to submit that a decision on this question will be 
decisive of the outcome of the application. 

[25] The question whether the eventual sale was sufficiently related to the auction to 
the extent that it could be regarded as a sale resulting from an extended auction is a 
question of fact. It is not a mere legal point. It is therefore a defence that should have 
been raised by the respondents in their affidavits. Nowhere in the answering 
affidavits has this point been raised explicitly. The only reference to the prescripts of 
Section 2(1) is found in a letter written by the attorney for the respondents in which 
the following remark is made: “Maybe you should also consider (or should have 
considered) section 2(1) of the Alienation of Land Act No. 68 of   1981.” 

[26] Had this defence been raised pertinently, it is most probable that the applicants 
would have elaborated on the specific sequence of events leading to the eventual 

http://www.saflii.org/za/legis/consol_act/aola1981157/index.html#s2
http://www.saflii.org/za/legis/consol_act/aola1981157/
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signing of the conditions of sale. The full sequence of events would have been most 
relevant to the question whether the eventual sale resulted from an unrelated 
process of negotiation or is sufficiently related to the auction to still qualify as an 
auction sale. To the contrary, the respondents persisted with their defence that the 
deed of settlement provided for a sale in execution by the sheriff exclusively. The 
aforesaid new defence was only raised in the heads of argument on behalf of the 
respondents and elaborated upon during argument. 

[27] To allow the respondents to rely on this defence would be to allow litigation by 
ambush and would be highly prejudicial to the   applicants. 

[28] For the eventuality that I may be wrong in my aforesaid view, I intend to deal 
with the argument. 

[29] As a starting point I keep in mind the approach to be followed and principles to 
be applied in considering the prescripts of the aforesaid act. 

In Clements v Simpson, 1971 (3) SA 1 (AD) at page 7 the following is inter-
alia stated: 

“The section is directed against uncertainty, disputes and possible malpractices.” 

“Meticulous accuracy in the description of the res vendita is not required. Certum est 
quod certum redii potest. In construing an earlier corresponding 
enactment, WATERMEYER, C.J., said-- 

“Clearly, if sec. 30 be construed so as to require a written contract of sale to contain, 
under pain of nullity, a faultless description of the property sold couched in 
meticulously accurate terms, then such a construction would merely be an 
encouragement to a dishonest purchaser to escape from his bargain on a technical 
defect in the description of the property, even in cases where there   was no dispute 
at all between the parties. Such construction would be an encouragement to 
dishonesty and cause loss of revenue to the State, and it should be avoided if 
possible”” 

In my view, the aforesaid approach is applicable to the act and its   prescripts as a 
whole. 

[30] The respondents heavily rely on the judgement in GIBBS AND ANOTHER V 
VANTYI AND OTHERS, 2010 (2) SA 606 (ECP). At page 610 F the following is said: 

“Clause 28 refers specifically to offers for a higher purchase price to be made after 
the public auction. No restriction is placed on the bidders entitled to make an offer for 
a higher purchase price. The bidder who comes up with such a higher offer might not 
have been present at the original public auction at all. On the facts set out in the 
stated case, it is common cause that two improved offers were received from the 
Sizabantu Trust. It is not known whether Sizabantu Trust was present at the auction. 
It is not known whether Sizabantu Trust was aware of the conditions of sale. There is 
therefore no merit in the submission made on behalf of the defendants that all parties 
concerned agreed that the auction sale could be extended beyond the actual day on 
which the auction was held………..An extended auction sale is not guaranteed to be 
transparent or open to the public. Such a separate process can hardly be said to be 
a public auction as contemplated by s 3(1)….” 

It is clear that the learned judge regarded the unknown facts as relevant. Incidentally, 
that enforces my aforesaid view that the applicants should have been made aware of 

http://www.saflii.org/cgi-bin/LawCite?cit=1971%20%283%29%20SA%201
http://www.saflii.org/za/legis/consol_act/aola1981157/index.html#s30
http://www.saflii.org/cgi-bin/LawCite?cit=2010%20%282%29%20SA%20606
http://www.saflii.org/za/legis/consol_act/aola1981157/index.html#s3


154 
 

the aforesaid defence and afforded an opportunity to elaborate on the full sequence 
of events. 

[31] Insofar as the aforesaid quoted passage creates the impression that a clause 
similar to the one under consideration in that case necessarily divorces any sale 
resulting from such process from the ambit of Section 3(1), I hold a different view. 
The mere possibility that a sale may result from a separate negotiation process, not 
sufficiently related to the auction to qualify as a sale in terms of an extended auction, 
does not mean that any resultant sale necessarily cannot be regarded as an 
extended auction sale. It depends on the facts. In appropriate circumstances such a 
sale may still be sufficiently related to the auction to qualify as an auction sale within 
the ambit of Section 3(1). 

[32] A resultant sale after the ‘fall of the hammer’ may still be regarded as an auction 
sale, depending on the facts. That was accepted in WITHOK SMALL FARMS (PTY) 
LTD AND OTHERS V AMBER SUNRISE PROPERTIES 5 (PTY) LTD, 2009 (2) SA 
504 (SCA) at p508 par.8. 

[33] In IVORAL PROPERTIES (PTY) LTD V SHERIFF, CAPE TOWN,   AND 
OTHERS, [2005] ZAWCHC 21; 2005 (6) SA 96 (CPD) litigation followed after an 
execution sale by the sheriff. The parties reached a settlement in which, inter-alia, 
the description of the purchaser was amended and some clauses of the conditions of 
sale amended. Thereafter transfer was effected. The argument that the transfer 
arose from a new (settlement) agreement and not the auction, was rejected and the 
applicability of section 3 (1) confirmed. 

From the aforesaid it is clear that the applicability of Section 3(1) depends on the 
facts of each case. The question is whether the eventual sale is sufficiently related to 
the auction to qualify as an auction sale and does not create uncertainty, disputes or 
evidence possible malpractice. 

[34] In the present matter it can safely be accepted that the eventual purchaser, 
being the wife of the highest bidder at the auction, was aware of the fact that the 
property was put up for sale at the public auction, that her husband was the highest 
bidder and raised his offer to R3 million. She was aware of the conditions of sale and 
actually signed it. If her husband as highest bidder signed the conditions of sale, 
there could be no argument about the fact that the sale resulted from an extended 
auction. The mere fact that she replaced her husband with his consent does not 
create any uncertainty, disputes or possible malpractices. She bought the property at 
the same price which would have been obtained from the highest bidder. The 
extended sale resulted in a higher price, to the benefit of the third respondent. 

[35] I am satisfied that the eventual sale was inextricably connected to   and the 
result of the auction, which renders Section 3(1) of the act applicable. 

[36] In the premises the applicants are entitled to the relief claimed. 

 

COSTS. 

[37] The applicants sought an order of costs de bonis propriis against the attorney for 
the respondents. They allege that the attorney was an integral part of the 
negotiations that led to the settlement, was the author of the various untenable 
technical points and defences raised by the respondents and by doing so, acted 
obstructive and in willful defiance of the agreement reached by the parties. 

http://www.saflii.org/za/legis/consol_act/aola1981157/index.html#s3
http://www.saflii.org/za/legis/consol_act/aola1981157/index.html#s3
http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%282%29%20SA%20504
http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%282%29%20SA%20504
http://www.saflii.org/za/cases/ZAWCHC/2005/21.html
http://www.saflii.org/cgi-bin/LawCite?cit=2005%20%286%29%20SA%2096
http://www.saflii.org/za/legis/consol_act/aola1981157/index.html#s3
http://www.saflii.org/za/legis/consol_act/aola1981157/index.html#s3
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[38] There are reasonable grounds to suspect that the attorney was indeed the 
author of the aforesaid obstructive behaviour. It can however not be excluded, as a 
reasonable possibility, that he acted on instructions from his clients. In view of that I 
am not persuaded that such an order is justified. 

In the result the following orders are granted : 

1. The first respondent is ordered to provide applicants attorneys, EG Cooper 
Majiedt Inc. with the signed power of attorney and all documents necessary to pass 
transfer of the property described in paragraph 1 of the notice of motion to the 
purchaser, Dr. Shelley Anne Barret within five days from the date of this order. 

2. Should the first respondent fail to comply with the order in paragraph 1 above, the 
registrar of this court is authorised to sign the necessary documents to effect 
transfer. 

3. The respondents are ordered to pay the costs of the application jointly and 
severally, the one paying the other to be absolved. 

 

 

WK Construction (Pty) Limited v Rowland and Others (8186/2016) [2020] 
ZAKZDHC 8 (4 March 2020) 

Plea-special plea-prescription- statutory prescription special plea and 
determination of a time bar defence-meaning section 12(3) is not that a creditor must 
have a suspicion (even a reasonable suspicion, at that) that the conduct of the 
debtor giving rise to the debt is wrongful and actionable-a creditor must have 
knowledge that such conduct is wrongful and actionable in law. 

Auditoswhich requires that action be instituted within a specific time period, namely, 
two years, cannot be read as an attempt to "limit" or reduce "liability". clause 53 of 
the contracts between the plaintiff and the various incarnations of the defendants 
from time to time, the plaintiff argued that, whilst it was common cause that the time 
bar provisions had formed part of the contracts between it and the auditors from time 
to time, such provisions were impermissible or unenforceable as a result of the 
provisions of section 46(8) of the Auditing Profession Act No. 26 of 2005 ("the APA")  

"A registered auditor may not through an agreement or in any other way limit or 
reduce the liability that such auditor may incur in terms of this section." 

This matter came before the court for the determination of a special plea. Court to 
hear the the statutory prescription special plea but also the determination of a time 
bar defence raised by the defendants, it being common cause that the contract 
between the parties provided that the plaintiff was required to institute any action 
within a two year period of which the plaintiff became aware of, or ought reasonably 
to have become aware of circumstances giving rise to a claim or a potential claim 
against the defendants. 

The plaintiff's case comprises one main claim with five alternative claims. In effect, 
its claim is one for damages arising out of an alleged breach of contract by its 
auditors (various incarnations thereof from time to time over an extended period and 
hence the multiple defendants). (The defendants shall hereinafter be referred to 
interchangeably as "the defendants" and "the auditors".)  
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The plaintiff discovered at a time, which is the subject matter of the dispute 
delineated by the special plea of prescription, that its Financial Director had 
perpetrated an elaborate and extensive fraud. The fraud went undetected by the 
plaintiff notwithstanding that a series of audits had been, throughout the perpetration 
of the fraud, conducted by the defendants and reports in respect of each such audit 
had been signed by the auditors none of which reflected any hint of a fraud having 
been perpetrated. 

The plaintiff provided a "SUMMARY OF FACTS" in its particulars of claim at 
paragraphs 13 to 16 thereof which reads as follows: During the period from 11 
January 2006 to 28 August 2013, Mr Maartens systematically perpetrated a series of 
frauds ("the fraudulent transactions") in which he procured that the Plaintiff made 
unauthorized payments to the benefit of himself, his family or friends totalling R80 
132 548. Mr Maartens fraudulently caused the amounts forming the subject-matter of 
the fraudulent transactions to be included by way of fictitious entries in the financial 
accounts of the Plaintiff and its annual financial statements purportedly as cost of 
sales and other items as reflected in annexures A to A.8 hereto. Mr Maartens' 
employment with the Plaintiff terminated on 24 August 2013. In consequence of Mr 
Maarten's unlawful conduct, the Plaintiff suffered a loss of R80 132 548 referred to in 
paragraph 13 above. The Plaintiff has recovered R26 million from Mr Maartens, on 
account of such loss, reducing the Plaintiff's loss to 54 132 548. 

 The defendant's special plea reads as follows:  The Plaintiff's claim advanced in the 
action against the Defendants are: claims for damages flowing from alleged 
breaches of contract between the Plaintiff and the Defendants, alleged to have 
occurred during the period 2007 and 12 September 2012; and claims in respect of 
"debts" of the nature envisages in section 11(d) of the Prescription Act No. 68 of 
1969. 

 The summons in this action was served on Mazars on 23 August 2016 and 
(assuming that such service amounted to proper service on any of the Defendants or 
former partners in the Defendant partnerships) could not have operated to interrupt 
extinctive prescription before that date. 

On the assumption that the Plaintiff can establish the elements of its alleged claims, 
Defendants aver that prior to 23 August 2013 : The Plaintiff had knowledge:that the 
Defendants had performed the audits of the Plaintiff company for the financial years 
in question; that the former financial director of the Plaintiff, Mr Maartens had 
perpetrated fraud on the Plaintiff, causing the Plaintiff to suffer losses (assumed that 
the Plaintiff proves the commission of the fraudulent transactions alleged); and that 
the Defendants had not reported on any fraudulent activity of Mr Maartens identified 
in the course of performing the audits; the Plaintiff accordingly had knowledge of the 
identity of the Auditors (as the debtor in respect of the claims) and of the facts from 
which the debts arose;  Alternatively, and if the Plaintiff did not have all of the 
knowledge referred to in paragraph x above, the Plaintiff could have acquired such 
knowledge by exercising reasonable care. 

The defendants' plea in respect of time barring appears in the body of its main plea 
as an alternative and reads as follows: Alternatively, and in the event that the Plaintiff 
is held to have been vested with a claim against the Auditors arising out of the 
performance of the audit for the 2009 financial year as alleged, the Auditor pleads as 
follows: In terms of the provisions of clause 53 of 'the Standard Terms and 
Conditions of Business (annexure "D2") it was provided that: 

http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s11
http://www.saflii.org/za/legis/consol_act/pa1969171/
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" Any claim by you or other beneficiaries must be made (for these purposes a claim 
shall be made when court or other dispute-resolution proceedings are commenced) 
within two years of the date on which you or they became aware, or ought 
reasonably to have become aware, or circumstances giving rise to a claim or 
potential claim against us". 

("you" being the Plaintiff and "us" being the Auditor). 

  

The Plaintiff became aware, or ought reasonably to have become aware, as 
envisaged in clause 53, well in excess of two years before the commencement of 
proceedings as envisaged in the said clause. In the premises, the plaintiff's claims, 
insofar as they are alleged to arise out of the audit for the 2008 financial year, are 
time-barred and no longer enforceable." 

 Although it was indicated by the parties that a combined total of four or five 
witnesses was to be anticipated, in the event, only one witness was called to testify. 

That witness was Mrs Gina de Coster (previously Gina van der Mescht) ("Mrs de 
Coster"). She was called to testify by the defendant upon whom, it was common 
cause, rested the onus to prove that the plaintiff's claim had been extinguished by 
statutory prescription, alternatively, by the time barring provisions of the contract, 
and upon whom was the concomitant duty to begin leading evidence in the 
proceedings before the court. 

[The judge then summarized her evidence, it is very interesting and also noteworthy 
how Maartins tried to side-step her queries, but he was her superior] 

The court: Moreover, the criticism of Mrs de Caster's evidence would not have rang 
as hollow as it ultimately did if Mr Willie Kusel had been called to testify and had 
done so contradicting or, at the very least, clarifying Mrs de Coster's evidence. That 
too never happened. 

[71]       As stated above, argument was addressed by plaintiff's counsel to the effect 
that Mrs de Coster's conduct, after her alleged conversation with Mr Willie Kusel, 
was so inconsistent with that alleged conversation so as to negate any authenticity 
with which her evidence may be clothed. 

[72]       Counsel for the plaintiff referred the Court to the case of Stellenbosch 
Farmers' Winery Group Ltd & another v Martell et cie & others 2003 (1) SA 11 as 
authority for the proposition that Mrs de Coster should be disbelieved, inter 
alia, because her conduct subsequent to her alleged discoveries about Mr Maartens 
and his fraudulent conduct, cast doubt on the evidence which she had given in that 
respect. 

[73]       In my view that matter offers no such support for that argument. 

[74]       The Stellenbosch Farmers' Winery matter dealt with a situation where there 
were two irreconcilable versions. 

[75]       In this matter there was only one version before the Court. The plaintiff, in its 
wisdom, elected not to call any witnesses to testify. 

[76]       Accordingly, after considering the favourable impression that Mrs de Coster 
left on the Court and the fact that there was nothing to contradict or gainsay her 

http://www.saflii.org/cgi-bin/LawCite?cit=2003%20%281%29%20SA%2011
http://www.saflii.org/cgi-bin/LawCite?cit=2003%20%281%29%20SA%2011
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testimony, the Court ultimately finds that the conversation between Mrs de Coster 
and Mr Willie Kusel took place as described by Mrs de Coster. 

[77]       In my view, that evidence, in and of itself, demonstrated that the plaintiff, as 
of the long weekend of 9/10/11 August 2013 had knowledge of Mr Maartens' 
misdeeds albeit, at that stage, not the full extent thereof.  

[78]       There is further unchallenged and undisputed evidence which in my view 
places it beyond doubt that, as of 22 August 2013, the plaintiff was well aware of the 
fact that Mr Maartens had perpetrated a substantial fraud in an amount of tens of 
millions of rand. 

 [89]       In Mtokonya v Minister of Police 2018 (5) SA 22 (CC), the court concluded: 

"Section 12(3) does not require the creditor to have knowledge of any right to sue 
the debtor nor does it require him or her to have knowledge of legal conclusions that 
may be drawn from the 'the facts from which the debt arises.' 

Case law is to the effect that the facts from which the debt arises are the facts which 
a creditor would need to prove in order to establish the liability of the debtor. In his 
founding affidavit in support of his application for leave to appeal to this Court, the 
applicant in effect criticises the fact that section 12(3) refers only to knowledge of 
'the facts from which the debt arises' and does not also refer to knowledge of legal 
conclusions that must be drawn from those facts. He says in the affidavit that this 
creates a lacuna in s 12(3) and that that is the question he is asking this Court to 
decide, namely, whether s 12(3) requires a creditor to also know that the conduct of 
the debtor is wrongful and actionable before a debt may be deemed to be due or 
before prescription may begin to run ... The question that arises is whether 
knowledge that the conduct of the debtor is wrongful and actionable is knowledge of 
a fact. This is important because the knowledge that s 12(3) requires a creditor to 
have is 'knowledge ... of facts from which the debt arises.' It refers to the 'facts from 
which the debt arises'. It does not require knowledge of legal opinions or legal 
conclusions or the availability in law of a remedy ... The reference to 'knowledge ... of 
the facts' in s 12(3) raises the question of what a question of fact is as distinct from, 
for example, a question of law or a value judgment. The distinction between a 
question of fact and a question of law is not always easy to make. How difficult it is 
will vary from case to case ..." 

  

[90]       The court further concluded that: 

" Knowledge that the conduct of the debtor is wrongful and actionable is knowledge 
of a legal conclusion and is not knowledge of a fact ... Therefore, such knowledge 
falls outside the phrase 'knowledge ... of facts from which the debt arises' in s 
12(3). The facts from which a debt arises are the facts of the incident or transaction 
in question which, if proved, would mean that in law the debtor is liable to the 
creditor." 

 [91]       And ultimately the court stated: 

"We decline the invitation by Counsel for the applicant to hold that the meaning of 
the provision in s 12(3) that a debt shall not be deemed to be due until the creditor 
has 'knowledge... of the facts from which the debt arises' includes that the creditor 
must have knowledge of legal conclusions, ie that the conduct of the debtor was 
wrongful and actionable. We decline it for a variety of reasons. I mention a few. The 
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text of s 12(3) does not support the contention, especially as s 12(3) makes it clear 
that it refers to knowledge 'of the facts from which the debt arises'. That is apart from 
knowledge of the identity of the debtor ... Furthermore, to say that the meaning of the 
phrase ' knowledge ... of the facts from which the debt arises' includes knowledge 
that the conduct of the debtor giving rise to the debt is wrongful and actionable in law 
would render our law of prescription so ineffective that it may as well be abolished. I 
say this because prescription would, for all intents and purposes, not run against 
people who have no legal training at all. That includes not only people who are not 
formally educated but also those who are professionals in non-legal professions. 
However, it would also not run against trained lawyers if the field concerned happens 
to be a branch of law with which they are not familiar. The percentage  of people in 
the South African population against whom prescription would not run when they 
have claims to pursue in the courts would be unacceptably high. In this regard, it 
needs to be emphasised that the meaning that we are urged to say is included ins 
12(3) is not that a creditor must have a suspicion (even a reasonable suspicion, at 
that) that the conduct of the debtor giving rise to the debt is wrongful and actionable 
but we are urged to say that a creditor must have knowledge that such conduct is 
wrongful and actionable in law. If we were asked to say a creditor needs to have a 
reasonable suspicion that the conduct is or may be wrongful and actionable in law, 
that would have required something less than knowledge that it is so and would not 
exclude too significant a percentage of society." 

 [92]       Accordingly, in casu, the fact that, as of 22 August 2013, the plaintiff might 
not have had specific expert evidence establishing that the defendants had failed to 
carry out their contractual obligations in a manner which was befitting and 
appropriate for an auditor, or may not otherwise have been aware of the legal effect 
of the defendants' conduct, does not detract from the knowledge which the plaintiff 
had, namely, that it had received unqualified audit reports from the defendants and 
the knowledge that Mr Maartens had perpetrated his frauds during the periods 
covered by the aforesaid audit reports. 

 [94]       Accordingly I find that, as a matter of fact, prior to midnight on 22 August 
2013, the plaintiff was well aware of the following: (a)         Mr Maartens had 
perpetrated an extensive fraud upon it which fraud had been perpetrated over a 
number of years;(b)         That fraud had caused the plaintiff to suffer damages in an 
amount of at least R45 million;(c)          That the aforesaid amount was only part of 
the damages suffered by the plaintiff as a result of Mr Maartens' deeds;(d)         At 
the termination of each financial year in which Mr Maartens had carried out his fraud, 
the auditors had signed off on unqualified audit reports not reflecting nor detecting 
any of Mr Maartens' misdeeds or any loss occasioned thereby;(e)         'The debtor 
and the facts from which the debt arises'. 

[100]    The plaintiff's claim against Mr Maartens, based on a delict, is a separate 
and distinct claim from that against the auditors which is founded in contract. 

[101]    As at the moment Mr Maartens stole his first cent, subsequent to the first 
audit report by the defendants being rendered, the plaintiff suffered a loss and, if a 
breach of contract or other unlawful conduct established, the defendants became 
liable for that loss, and in my view, unconditionally so. 

[102]    The fact that Mr Maartens made good on repayment, or part repayment as it 
turns out, does not affect the fact that, as of the aforementioned date, the plaintiff 
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had suffered the loss and was entitled to have sued both Mr Maartens and the 
defendants. 

[103]    In the circumstances, Mr Maartens' subsequent conduct in confessing to his 
misdeeds and agreeing to pay back, and in fact paying back, a portion of the 
money stolen by him, is wholly irrelevant other than for the purposes of the issue of 
quantum of the plaintiff's claim against the defendants. 

[110]    In respect of the contractual time barring provisions of clause 53 of the 
contracts between the plaintiff and the various incarnations of the defendants from 
time to time, the plaintiff argued that, whilst it was common cause that the time bar 
provisions had formed part of the contracts between it and the auditors from time to 
time, such provisions were impermissible or unenforceable as a result of the 
provisions of section 46(8) of the Auditing Profession Act No. 26 of 2005 ("the APA") 
which provides that: "A registered auditor may not through an agreement or in any 
other way limit or reduce the liability that such auditor may incur in terms of this 
section."  

[111]    The "section" to which 46(8) refers is section 46(2) of the Act which provides 
as follows: 

"In respect of any opinion expressed or report or statement made by a registered 
auditor in the ordinary course of duties the registered auditor does not incur any 
liability to a client or any third party, unless it is proved that the opinion was 
expressed, or the report or statement made, maliciously, fraudulently or pursuant to 
a negligent performance of the registered auditor's duties." 

 [112]    It was argued on behalf of the plaintiff that the provisions of clause 53, which 
required any action by the plaintiff to be pursued within two years, failing which the 
plaintiff would be barred, was "a limitation" of "liability" as contemplated by section 
46(8) of the APA and accordingly thereby was excluded from enforcement . 

[113]    Time barring provisions are common in contracts and particularly in 
insurance policies. When put to plaintiff's counsel that this was the case, it was 
argued that the provisions of the APA are distinguishable. It remains unclear to me 
how they are distinguishable. [See: Barkhuizen v Napier [2007] ZACC 5; 2007 (5) 
SA 323 (CC)]. 

[114]    It is, in my view, clear that the provisions of the APA relied upon by the 
plaintiff were intended to ensure that no auditor could stipulate contractual provisions 
the effect of which would be to exempt them, whether partially or entirely, from 
liability for damages arising from, inter alia, fraud or negligence in the performance of 
their duties. 

[115]    Clause 53, in my view, does no such thing. It compelled the plaintiff to 
exercise its right to claim redress, undiminished and unlimited, but to do so within a 
two year period. 

[116]    It is the right to delay seeking the enforcement of redress which can be said 
to be "limited" by the time bar provisions of clause 53 and not the actual redress 
itself which is "limited". 

[117]    As such, I conclude that the provisions of clause 53, which requires that 
action be instituted within a specific time period, namely, two years, cannot be read 
as an attempt to "limit" or reduce "liability".   
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[118]    I am unable to find any cogent authority for the proposition that compelling a 
party, by way of agreement, to institute action for any claim which it may have 
against another party, within a specific period of time, as in this case, within two 
years, constitutes an inroad into its right to claim redress against the other party and 
as such, is a restriction of "liability" in any way whatsoever. 

[123]    In the premises I make the following Order: 

1.          The defendants' special plea in respect of prescription is upheld with costs. 

2.          The defendants' special plea in respect of prescription is upheld with costs. 

3.          The defendants' special plea in respect of the time bar provisions of clause 
53 of the contract between the parties is upheld with costs. 

4.         The costs referred to above are to include the costs occasioned by the 
employment of Senior Counsel. 

  

Osteen Health Group (Pty) Ltd and Another v Cross-Med Health Centre (Pty) 
Ltd and Others (3542/2019) [2020] ZAECGHC 19 (3 March 2020) 

Costs-de boniis propriis against attorney-misconduct in filing papers 

On 30 January 2020 Stretch J granted an order striking an urgent application 
brought by the applicants off the unopposed Motion Court roll and ordered the 
applicants’ local and Mthatha attorneys “to show cause on 11th February 2020, why 
they should not be directed to pay these costs (including the reserved costs of 
21st January 2020), de bonis propriis, on the scale as between attorney and client 
jointly and severally, the one firm of attorneys paying the other to be absolved”. 

[2]        The circumstances which prompted Stretch J to issue the rule are as follows. 

[3]        After the notice of motion and supporting affidavits were served on the 
respondents, their attorneys Shaheed Dollie Inc, wrote to the applicants’ Mthatha 
attorneys, namely B Mwelase Attorneys, advising that the first to fourth respondents 
would be opposing the matter and will file a notice to oppose. 

[4]        On 12 December 2019, Dollie Attorneys’ local correspondent Netteltons, 
served a notice to oppose on the applicants’ local attorneys, namely Mqeke 
Attorneys. 

[5]        It is common cause that the notice of intention to oppose bore the wrong 
case number and erroneously referred to another pending application involving 
substantially the same parties. Mr Nettelton has filed an affidavit wherein he 
acknowledged his mistake in this regard. 

[6]        However, on 17 December 2019 Mr Nettelton emailed a duly corrected notice 
to oppose to Mqeke Attorneys. 

[7]        In the meantime, Dollie Attorneys had emailed an answering affidavit to 
attorneys Mwelase, Mqeke and Netteltons. 

[8]        It is also common cause that Mqeke Attorneys caused the matter to be 
enrolled on the Motion Court roll for unopposed matters to be heard on 21 January 
2020, without any notice to either Netteltons or Dollie Attorneys. This was despite the 
fact that they were aware that Netteltons were the local attorneys of record for the 
respondents; that an answering affidavit had been served on them on 14 December 
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2019; and that an amended notice to oppose had been served electronically on 
Mqeke Attorneys on 17 December 2019. 

[9]        Mr Nettelton serendipitously became aware of the set down of the matter on 
20 January 2020 when he perused the Motion Court Roll for the following day. The 
matter then came before Malusi J on the 21st of January 2020. The learned judge 
postponed the matter to the 30th of January and ordered the applicants to deliver 
their replying affidavits by 24 January 2020. 

[10]     The matter then served before Stretch J on 30 January 2020 when counsel 
for the applicants confirmed that the purpose for setting the matter down on the 
unopposed roll was to seek relief against the respondents by default. Presumably 
because it was evident that the applicants had set the matter down for default 
judgment well knowing that the matter was opposed, Stretch J issued the rule calling 
upon the applicants’ attorneys to show cause why they should not be ordered to pay 
costs de bonis propriis. 

[11]     When the matter came before me on the return date, both Mr Mwelase and 
Mr Mqeke had filed affidavits presenting their respective versions of events for the 
court’s consideration. Mr Nettelton had also filed an affidavit wherein he joined issue 
with some of the averments contained in Mwelase’s and Mqeke’s affidavits and 
provided a time-line of events for the court’s assistance.   

[12]     Mr Mwelase acknowledged that he received the letter from Dollie Attorneys 
indicating that the respondents would oppose the application. He said, however, that 
since the notice to oppose which was served the following day, namely 12 December 
2019, had referred to a different case (it bore case no. 357/2018 instead of 
3542/2019), and also referred to an applicant who is not a party in these 
proceedings, he assumed that the notice was in respect of case no. 357/2018. 

[13]     In addition, he had also been instructed by the second applicant that the first 
applicant (who is a shareholder and director of the first respondent), had not been 
advised of any resolution to oppose the application. It thus appears that the first 
respondent did in fact not adopt a resolution to oppose the proceedings and the 
notice to oppose is thus in any event of no force or effect. He also contends that the 
issue of costs cannot be determined at this stage since the application had not been 
finalized, but had merely been struck off the roll.       

[14]      In his affidavit Mr Mqeke said that he had advised Mr Mwelase that he would 
not be attending court on the 30th of January 2020, and is he accordingly unable to 
comment on what occurred at court on that day. 

[15]      In Thunder Cats Investments 49 (Pty) Ltd & Others v Fenton & Others 2009 
(4) SA 138 (C), at para. 30, Le Grange J said that: 

“An order to hold a litigant’s legal practitioner liable to pay the costs of legal 
proceedings is unusual and far-reaching. Costs orders of this nature are not easily 
entertained and will only be considered in exceptional circumstances.” 

[16]     A court will show its displeasure by ordering a legal practitioner to pay costs 
from his or her own pocket where the conduct materially deviates from the standard 
expected from legal practitioners to such an extent that it would be unfair or 
unconscionable to expect his or her clients to bear the costs. 

[17]     The following are examples of conduct deserving of censure: “dishonesty, 
obstruction of the interest of justice, irresponsible and grossly negligent conduct; 
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litigating in a reckless manner, misleading the court, and gross incompetence and a 
lack of care”. (Multi-Links Telecommunications v Africa Prepaid Services Nigeria Ltd; 
Telkom SA Soc Limited & another v Blue Label Telecoms Limited & others [2013] 4 
All SA 346 (GNP)). 

[18]     In this case it is manifest that the applicants’ attorneys had set the matter 
down on the unopposed roll well knowing that the matter was opposed. They had by 
that time been served with a proper notice to oppose, as well as an answering 
affidavit. Their declared intention was to obtain relief by default. And if it were not for 
the fact that Mr Nettelton had fortuitously become aware that the matter had been 
enrolled for the following day, they would have proceeded to apply for default 
judgment.     

[19]     To say that their conduct was reprehensible would be an understatement. The 
inference is ineluctable that they have dishonestly contrived not only to “blindside” 
the respondents’ legal representatives, but they also no doubt intended to mislead 
the court. Their conduct amounted to more than mere negligence or even 
recklessness, since they appeared to have deliberately schemed to achieve their 
stated objective, namely to obtain default judgment by stealth. In my view, their 
conduct deviated substantially from the standard of collegial courtesy and ethical 
behaviour required of officers of the court, and is accordingly deserving of a punitive 
costs order. I am thus of the view that it is appropriate that they should be ordered to 
pay the costs of the appearances on 21 January and 11 February 2020, de bonis 
propriis and on the attorney and client scale.   

[20]     I may also just mention that it is significant that Mr Mqeke made no effort to 
explain how it came about that the matter was enrolled for the 21st of January 2020. 
The ineluctable inference is that there is in fact no other explanation than that their 
conduct was driven by a disingenuous determination to obtain default judgment 
against the respondents at all costs. 

[21]   The points raised by Mr Mwelase are untenable. Even if there were any merit 
in the point regarding the lack of locus standi, it still did not behove the applicants to 
enrol the matter without notice. And the assertion that it is not appropriate to decide 
the issue of reserved costs at this stage because the proceedings are not yet 
finalized, is simply preposterous. 

[22]      The impugned conduct of the applicants’ attorneys is, however, only relevant 
to the appearance on the 21st of January 2020 and the consequential proceedings 
on 11 February 2020. The fact that they may have erred regarding their assessment 
of the degree of urgency; may have failed to observe court rules; or laboured under 
an erroneous understanding of the applicable legal principles, do not necessarily 
mean that they must be ordered to the pay the costs in respect of the proceedings 
that resulted in the matter being struck off the roll, namely the appearance on 30 
January 2020. The applicants must accordingly be responsible for those costs on the 
usual scale. 

[23]     In the result the rule is confirmed to the following extent: 

(a) the applicants’ legal representatives, namely B Mwelase Attorneys and Mqeke 
Attorneys, are ordered to pay the reserved costs of 21 January 2020, as well as the 
costs of 11 February 2020, de bonis propriis and on the attorney and client scale, 
jointly and severally, the one paying the other to be absolved. 
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(b) the applicants are ordered to pay the costs of 30 January 2020, jointly and 
severally, the one paying the other to be absolved. 

Agri Eastern Cape and Others v MEC for the Department of Transport and 
Safety Liaison and Others (3928/2015) [2020] ZAECGHC 26 (10 March 2020) 

Court orders-settlement agreement to be made court order- Rule 41 (4) provides for 
the enforcement of a settlement where it not already part of court order 

The applicants seek in the main, an order to the effect that the settlement agreement 
entered into between the parties on the 16 May 2018 be made an order of this court. 
Ancillary orders are also sought which are aimed at enforcing compliance with the 
terms of the settlement agreement concerned. This agreement was reached on the 
16 May 2018 as stated in the preceding paragraph. This date was scheduled for the 
hearing of an appeal against Roberson J’s judgment (with her leave) by the Supreme 
Court of Appeal. What had served before Roberson J was an application for a 
structural interdict that was meant to address “the poor condition and lack of 
maintenance and repair of the road network of the farming communities in the 
Eastern Cape”. The parties in that matter were the same as they appear in the 
appellation of this matter. Roberson J issued an order that to a large extent accorded 
with the draft order that was proposed by the applicants. 

It was however at the door of the Supreme Court of Appeal and at the proposal of 
the present respondents who were appellants that the matter was to be settled in the 
terms suggested in a draft order proposed by the respondents which were the 
following: “1. The appeal is upheld. 2. The judgment and order of the court a quo are 
set aside. 3. The appellants are ordered to pay the respondents’ costs in the appeal 
and the application, such costs to include those of two counsel where utilized.” 

This order was taken by consent between the parties. 

It is common cause that the order was taken pursuant to the parties entering into the 
agreement that is the subject of this application in settlement of the litigation that was 
pending before the Supreme Court of Appeal in relation to this matter. For a proper 
understanding of the issues, it will be apposite to reproduce the said agreement. The 
following is recorded therein: 

“AGREEMENT 

WHEREAS it was agreed that the Draft Order proposed by the Respondents on 16 
May 2018 under SCA Case No. 1107/2017 would be an agreement between the 
parties. 

1. It is agreed that the first and second respondents (“the respondents”) have made 
R15 million available in the current financial year for urgent maintenance and repairs 
to the roads forming the subject matter of this appeal. 

2. The first applicant’s Grahamstown attorneys agree to advise the respondents’ 
Grahamstown attorneys, within one month of the date of this agreement, of those 
roads which in its view require priority maintenance and repairs. 

3. The respondents agree as far as is reasonably possible, to give effect to the 
requirements of the first applicant as communicated to their Grahamstown attorneys 
within a period of six months thereafter. 

4.         4.1 It is agreed that the respondents have undertaken, with immediate effect, 
to enter into negotiations with both the National and provincial Departments of 
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Treasury, and all other stakeholders they consider necessary, to discuss possible 
solutions at a political and executive level to the ongoing problems experienced in 
respect of the repair and maintenance of provincial roads utilised by commercial 
farmers. 

4.2 The respondents agree to report on affidavit, within six months of this agreement, 
to the High Court of South Africa (Eastern Cape Division, Grahamastown) on 
progress made in respect of such negotiations and on possible solutions to the 
maintenance and repair of the relevant provincial roads, as may have been agreed 
upon, and the High Court shall make such further order it may consider necessary, 
after having heard the parties, pursuant to such report. 

5. The applicants agree each year to make such representations as they may 
consider necessary to the respondents, in terms of the participatory processes in the 
budget allocation of the Department of Transport and Safety Liaison (“the 
Department”) as contemplated by section 118(1) of the Constitution of the Republic 
of South Africa Act, 1996. 

6. The Department agrees, in determining the Department’s annual budgetary 
allocation, to give appropriate ad careful consideration and any such representations 
received from the applicants. 

7. In the event of the applicants being aggrieved by the Department’s budget 
allocation in any given year, they shall be entitled: 

7.1 to request the respondents to provide reasons for the Department’s budget 
allocation; and 

7.2 In the event of them dissatisfied with such reasons, or if no reasons are furnished 
within one month of a request to for reasons, to apply to the High Court on notice to 
the respondents, under Case No 3928/15 on the same papers duly amplified as may 
be necessary, for any relief which they may consider appropriate in the 
circumstances. 

DATED at Grahamstown on this 2nd day of May 2018. 

Signed by the authorised representative of the Respondents and the authorised 
representative of the Applicants.” 

[4]        The applicants complain that the respondents have not complied with the 
terms of the settlement agreement. 

[5]        In opposing the application, respondents make an assertion that work in 
excess of R10 000 000.00 has already been undertaken by the department 
concerned in order to address the applicants’ concerns. That therefore, it will not be 
appropriate to make the agreement in the manner it is formulated an order of court 
as it made provision for co-operation. I however do not see how making the 
agreement as it stands an order of the court will affect that spirit of co-operation 
between the parties. In any event, the respondents had agreed to those terms. All 
what the applicants seek in my view is compliance by respondents with their side of 
the bargain.    

[6]        Respondents make reference to a table / document that is annexed to the 
answering affidavit as proof that work in excess of R10 000 000.00 has already been 
undertaken. The applicants complain that they have not been privy to the table 
annexed to respondents’ answer prior to it being so provided and are therefore 
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unable to reply thereto as they are unable to make sense of it. They also complain 
that no meetings have been held between the parties since October 2018. 

[7]        Rule 41 (4) provides for the enforcement of a settlement that was entered 
into between the parties to a litigation. The rule provides that:  

“(4) Unless such proceedings have been withdrawn, any party to a settlement which 
has been reduced to writing and signed by the parties or their legal representatives 
but which has not been carried out, may apply for judgment in terms of thereof on at 
least five days’ notice to all interested parties.” 

[8]        The settlement agreement was not made part of the court order after it was 
entered into. In Brandtner v Brandtner[2], it was stated that a party seeking to 
enforce a deed of settlement is not without a remedy. He may apply for judgment in 
terms of Rule 41 (4).  

[25]     For all the reasons stated above, the following order will issue: 

1. That the settlement agreement marked “NOM 1” is made an Order of this Court; 

2. That the Respondents file a report, on affidavit and within 30 days of the granting 
of this Court Order, with the Registrar of the above Honourable Court and the 
Applicant’s attorneys of record, wherein the Respondents shall: 

2.1 record and report on all maintenance that has been carried out on the roads 
identified in annexure “NOM 2” hereto (hereinafter referred to as the “identified 
roads”) from 15 June 2018 to the date of the granting of this Order; 

2.2 record and report on all planned future maintenance to occur in respect of the 
identified roads and the anticipated dates on which such maintenance shall occur; 

2.3 record and report on the progress made in respect of the negotiations described 
in paragraph 4.1 of “NOM 1” and on possible solutions to the maintenance and repair 
of the identified roads; 

3. Respondents to pay the costs of the application, jointly and severally the one 
paying the other to be absolved. 

 

 

Stearns v Robispec (Pty) Ltd (27949/2017) [2020] ZAGPJHC 42 (9 March 2020) 

Separation of issues- order separating the questions of liability and the quantum of 
damages in terms of r 33(4) - negligence – Liability for – Exemption clause - Injuries 
sustained when rack in grocery store fell over- disclaimer or exemption of liability for 
negligence- notices were prominently displayed-customers could not read it-
defendant liable 

 

 The plaintiff, Mr Bradley Russel Stearns, a 51 year-old man, sues the defendant, 
Robispec (Pty) Ltd, for damages arising out of an incident in which he sustained a 
ruptured left bicep when he was shopping at a Pick n Pay store in Hartbeespoortdam 
(the store) during the morning on 3 April 2017, which store was owned and managed 
by the defendant. 

[2] Only the question of liability is presently relevant, a consensual order separating 
the questions of liability and the quantum of damages in terms of r 33(4) of the 

http://www.saflii.org/za/cases/ZAECGHC/2020/26.html#_ftn2
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Uniform Rules of Court having been granted at the commencement of the trial.  The 
plaintiff testified and called as his witnesses Mr Peter Nkosi, a shelving installer and 
project manager employed by Storeworks (Pty) Ltd, which company initially installed 
the shelves and racks in the store a month before its opening on 24 November 2011, 
and Mr Pieter Erasmus, a mechanical engineer with expertise in shelving.  The 
defendant called as its only witness Mr Geoff le Roux, who has been the manager of 
the store since its opening.  By agreement between the parties, CCTV footage taken 
by security cameras inside the store as well as various photographs were presented 
in evidence. 

[3] The background facts are quite straightforward and largely undisputed.  I deal 
with the plaintiff’s evidence and the CCTV footage together.  The CCTV footage did 
not capture the incident from beginning to end but corroborates the plaintiff’s 
evidence in certain respects and gives a good sense of the incident.  On the morning 
in question the plaintiff collected a shopping trolley outside the entrance to the store 
and entered the store pushing the shopping trolley in front of him.  The store was 
‘fairly’ busy.  He was walking at a leisurely pace, pushing his shopping trolley in 
search of items he wished to purchase.  As he was walking down what was referred 
to as the main aisle, he passed a lady cleaning the floor and to his left, at the 
entrance to an aisle into which he intended to turn, a gentleman busy packing 
products from a trolley onto shelves. 

[4] On entering that aisle, the plaintiff took a wide turn with his shopping trolley 
because of the presence of the gentleman and the trolley.  In executing the wide 
turn, he bumped the right front side of his empty shopping trolley slightly against a 
steel tube attached to a rack (known as a ‘power-wing’), on which rack batteries 
were hanging on display.  As he bumped the rack, it started falling and he lunged 
forward over his shopping trolley and reached out to grab the rack to prevent it from 
falling onto the floor.  The CCTV footage shows that he then bent backwards, 
grabbing his left arm.  The rack nevertheless fell onto the floor in a forward direction 
across the aisle in front of him with a slight angle away from him.  The plaintiff 
immediately felt pain in his left arm; his bicep was torn.  No-one else was injured. 

 [16] The general nature of the harm that occurred and the general manner in which 
it occurred, was reasonably foreseeable.   

The harm which the plaintiff actually suffered was of a general kind reasonably 
foreseeable if a rack loaded with products in a busy grocery store, falls over.   In 
other words, bodily injury is a generally foreseeable consequence of a failing rack 
loaded with products in a busy grocery store. 

[17] The reasonable measures which could have been taken to prevent or minimise 
the risk of harm are obvious, and include having a formal procedure in place 
regarding safety inspections of the racks and shelves, regular physical inspections, 
and having a maintenance system in place by which any defects found are promptly 
repaired by appropriately qualified technicians.  It follows, in my view, that the 
defendant is negligent with regard to the harm that the plaintiff has suffered.  

[18] A defence advanced by the defendant is that of contributory negligence on the 
part of the plaintiff in causing his bodily injuries.  The acts of negligence on the part 
of the plaintiff raised in argument by the defendant’s counsel at the conclusion of the 
trial are twofold:   First, that a reasonable person in the position of the plaintiff, 
particularly on seeing the power-wing in front of him, would not merely have pushed 
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his shopping trolley, without reason or cause, directly into it and thereby colliding 
with it, but could and would have taken the simple step of shifting the trolley to the 
left and avoiding contact with the power-wing.  Second, a reasonable person in the 
plaintiff’s position could and would have foreseen that a falling power-wing, of the 
size and weight of the one in question, could cause damage if such a person tries to 
catch it with one hand and that the plaintiff could and should have stood still and 
watched the power-wing fall to the floor as it was falling away from him. 

[19] The evidence, in my view, simply does not establish negligence on the part of 
the defendant.  On the contrary, the evidence establishes that bumping into racks 
and shelves with shopping trolleys in a store, such as the defendant’s one, is a 
common everyday occurrence and that the racks and shelves are designed to 
withstand such bumping.  The plaintiff’s shopping trolley was empty and bumped the 
rack without much force. One would not have expected the rack to have fallen over 
in those circumstances, not even if the rack was struck much harder by a shopping 
trolley.  Furthermore, the forces required to free the rack off its brackets, which hold 
it in place and secure it, were absent.  There is simply no factual basis to conclude 
that a reasonable person in the position of the plaintiff at the time would foresee the 
reasonable possibility of his act in bumping the rack slightly with his empty shopping 
trolley, causing bodily injuries resulting in patrimonial loss. 

[20] Furthermore, the plaintiff’s evidence is that he reacted to the rack falling in a split 
second and instinctively by attempting to prevent it from falling onto the floor.  He 
was aware of the presence of other people in the vicinity of the falling rack, although 
he is unable to say whether the falling rack posed a danger to anyone.  When cross-
examined the plaintiff said that, although he was guessing after the fact because the 
incident happened so quickly and he reacted instinctively, he believes that he 
thought he could stop the rack from falling onto the floor.  He was aware of other 
people in his immediate vicinity and had he been 100% sure that no-one would get 
hurt, he might have reacted differently. The evidence establishes that the net weight 
of the rack in question was 35 kilograms.  We do not know the weight of the products 
it carried.  It was not suggested to the plaintiff that it was physically impossible for a 
man of his build and strength to stop a rack of that size and carrying the weight it did 
from falling, without injuring himself, nor did the defendant present evidence to such 
effect.   

[24] ‘But for’ the rack collapsing, the plaintiff would not have been injured.  Factual 
causation is therefore not the real issue.  As to legal causation the defendant 
contends that there was a disconnection between the defendant’s negligence and 
the plaintiff’s injury by him lunging forward over his shopping trolley and attempting 
to catch the falling rack.  The plaintiff’s conduct, so the defendant argues, was not 
foreseeable in the context of legal causation, was unreasonable, and severed the 
causality between any negligence on its part and the harm suffered by him.      

[25] It is so that the plaintiff’s act in trying to catch and hold the falling rack, which in 
itself has causal effect, intervened between the negligent act of the defendant and 
the harmful consequences.  But, an acceptance of the defendant’s contention that 
delictual liability should therefore not ensue, in my view, would require a strict 
dogmatic application (as opposed to a flexible one) of both the foreseeability test and 
the direct-consequences test, and would lead to a result in this case which is so 
unfair and unjust that it will be regarded as untenable.  Members of the public are 
entitled to expect the integrity of shelves and racks when they enter a grocery 
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store.  The plaintiff reacted instinctively and in a split second to the danger created 
by the defendant.  It can, in my view, not be said that considerations of 
reasonableness, justice and fairness dictate that the defendant should not be held 
liable for the harm suffered by the plaintiff. 

[26] Finally, the defendant relies on the display of a notice next to the only public 
entrance to the store containing a disclaimer or exemption of liability for 
negligence.  The plaintiff’s claim is founded in delict and the defendant thus relies on 
a contract in terms of which its liability for negligence is excluded.  The defendant 
bears the onus, firstly, of establishing the terms of the contract.  (See Durban’s 
Water Wonderland (Pty) Ltd v Botha and another 1999 (1) SA 982 (SCA) at 
991C.)  The notice reads: ‘Pick n Pay will not be held responsible for any loss, 
damage or injury sustained on its premises.’  

[27] The plaintiff concedes that he was aware that notices containing disclaimer 
clauses are often displayed at shopping centres.  However, he testified that he did 
not see the notices displayed outside the defendant’s store nor did he read them on 
the morning in question or at any other time.  In these circumstances, as was held 
in Durban’s Water Wonderland at 991F-992A, the defendant is obliged to establish 
that the plaintiff is bound by the terms of the disclaimer on the basis of quasi-mutual 
assent.   

[31] I accept that the notices were prominently displayed, but I am not, in all the 
circumstances, satisfied that the steps taken by the defendant to bring the disclaimer 
to the attention of customers were reasonable and that a contract subject to its terms 
was concluded by the plaintiff when he entered the store on the morning in 
question.  In the result the following order is made: The defendant is liable for such 
damages as the plaintiff may prove at the resumed hearing. The defendant is to pay 
the costs of this preliminary hearing. 

   

 

AFRICA CASH AND CARRY (PTY) LTD v COMMISSIONER, SOUTH AFRICAN 
REVENUE SERVICE 2020 (2) SA 19 (SCA) 

Appeals — Power of Tax Court to alter additional assessment — Scope of — Tax 
Administration Act 28 of 2011, s 129(2)(b). 

Following an investigation of the taxpayer which showed that it had fraudulently 
suppressed its sales figures over a number of years, Sars raised estimated 
additional assessments in respect of additional income tax, value-added tax, 
penalties and interest income for the 2003 – 2009 years of assessment. Sars 
dismissed the taxpayer's objections against these assessments, and the taxpayer 
appealed to the Tax Court. Preparatory to the Tax Court hearing, Sars filed a notice 
in respect of the expert testimony of one of its experts, Ms K, who had identified a 
number of errors in Sars' previous estimation and which had the effect of reducing 
the estimated assessment. Sars, however, did not withdraw or amend the original 
estimated assessment; instead it indicated to the taxpayer that it would request the 
Tax Court to make an order under s 129(2)(b) of the Tax Administration Act 28 of 
2011 (quoted at [42]), to alter the additional assessments in line with Ms K's reduced 
calculation. 

http://www.saflii.org/cgi-bin/LawCite?cit=1999%20%281%29%20SA%20982
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The Tax Court dismissed the appeal and ordered that the additional tax per the 
assessments be altered in terms of s 129(2)(b) of the Tax Administration Act 28 of 
2011 (the Act) to lesser amounts, as fixed in the Tax Court's order. In the taxpayer's 
appeal to the Supreme Court of Appeal, the dispositive issue was whether the Tax 
Court had the authority to alter assessments under s 129(2)(b). 

Held 

The clear wording of s 129(2)(b) provided that a Tax Court, in principle, had the 
power to alter an assessment. The question whether an alteration of an assessment 
would be competent must be answered in the light of the facts and circumstances of 
each case, and was dictated by considerations of fairness with due observance of 
the audi alteram partem principle. (See [47]. 

A Tax Court was a court of revision, not a court of appeal in the ordinary sense. It 
reheard the issues, deciding afresh whether an estimated assessment was 
reasonable. By its very nature an estimated assessment would be subject to change, 
based on an evaluation of the evidence and any information that became available. 
Being a court of revision did, however, not mean that a Tax Court was free of 
restrictions; it must observe an administratively fair process. If the evidence before it 
did not sustain the amount determined in an estimated assessment of a taxpayer's 
liability, or it determined that the amount in the estimated assessment was 
unreasonable, then — subject to constitutional principles and compliance with 
the audi alteram partem principle and fairness — a Tax Court could alter an 
assessment rather than refer the assessment back to Sars. This provided that the 
basis for taxation was not entirely different, ie the methodology used and the 
assumptions on the strength of which the estimates were made should remain the 
same, and provided also that the court had all the information it required to decide 
the matter before it. (See [47], [53] and [57].) 

An alteration complying with the aforesaid principles, and justified on the facts as 
reasonable, would fall within the powers conferred in s 129(2)(b) of the Act and 
accordingly be competent. It would not offend against the separation of powers 
doctrine and, being entirely consistent with the Tax Court's function in the greater 
constitutional framework as a court of revision, would amount to a proper discharge 
of the obligation imposed upon a Tax Court (see [58]). 

 

MURRAY NO AND OTHERS v AFRICAN GLOBAL HOLDINGS (PTY) LTD AND 
OTHERS 2020 (2) SA 93 (SCA) 

Company — Winding-up — Voluntary winding-up — Creditors' voluntary winding-up 
— Company may be wound up if it would, soon after resolution to wind up, be unable 
to pay debts in normal course of business — Companies Act 61 of 1973, s 351. 

Company — Winding-up — Insolvent company — Test for commercial insolvency — 
Insufficient liquid assets to pay debts in ordinary course and thereafter continue normal 
trading — Company's current financial position as well as its financial position in 
immediate future to be considered — Company that will in near future be unable to 
meet its obligations is commercially insolvent and liable to be wound up — Irrelevant 
that company's assets exceed its liabilities — Companies Act 61 of 1973, ch 14. 
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Company — Winding-up — Master — Jurisdiction — Masters at nine main seats of 
High Court exercising jurisdiction over entire province, including areas covered by 
local seats — Jurisdiction of Masters at local seats confined to areas over which those 
courts exercise jurisdiction — Pretoria Master accordingly having jurisdiction over 
liquidation of company with registered office in Johannesburg — Administration of 
Estates Act 66 of 1965, s 2(1)(a)(ii). 

 

Court — High Court — Composition — Single court with nine divisions corresponding 
to provinces, with main seats in all of them and local seats in some — Main seats 
having jurisdiction over entire province, local seats over defined portion thereof — No 
longer appropriate to refer to local seats as local divisions — Superior Courts Act 10 
of 2013. 

 

African Global Group (Group) found itself in trouble when banking facilities were 
withdrawn from its operational wing (Operations) following revelations at the Zondo 
Commission of Enquiry about the conduct of its predecessor, Bosasa. As a result 
Group and its holding company (Holdings), acting under s 351 of the (old) 
Companies Act 61 of 1973, on 12 February 2019 resolved to place Operations and 
its subsidiaries in creditors' voluntary winding-up (CVW). But soon thereafter 
Holdings had a change of heart and sought to reverse the CVW by having it declared 
void in the Johannesburg High Court. Its case was that since Operations and its 
subsidiaries were solvent when the resolutions to wind them up were taken, s 79 and 
s 80 of the (new) Companies Act should have been used for their liquidation instead 
of s 351 of the old Act. Therefore the resolutions to wind up and subsequent 
appointment of the liquidators were null and void. Holdings also argued that since 
the companies had their registered addresses in Johannesburg, the liquidators were 
wrongly appointed by the Pretoria Master, and that they therefore lacked locus 
standi.   

The application, though opposed by the liquidators, was granted on the solvency 
issue. In an appeal by the liquidators, the Supreme Court of Appeal — 

Held 

As to the appointment of the liquidators: In 2012 the Constitution was amended to 
constitute a single High Court in South Africa, and in 2013 the Superior Courts Act 
10 of 2013 abolished local divisions and constituted the High Court in its present 
nine divisions, corresponding to the nine provinces, with main seats in all of them 
and local seats in some (see [16]). The local seats were not separate courts and it 
was no longer appropriate to refer to them as local divisions (see [18]). The area of 
jurisdiction of the Masters at the main seats overlapped that of the Masters at the 
local seats situated in their provinces (see [18] – [19]). Since the area of jurisdiction 
of the Master in Pretoria included the entire area of jurisdiction of the Master in 
Johannesburg, Holdings' objection to the appointment of the liquidators by the 
Pretoria Master was without merit (see [19]). 

 

As to solvency: A solvent company could be wound up only under the new Act, and 
for the purposes of the new Act a solvent company was a commercially solvent 
company. Commercially insolvent companies were liable to be wound up only under 
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the old Act and could not be wound up under the new Act (see [23]). The test for 
commercial solvency was whether the company had liquid assets or readily 
realisable assets to meet its liabilities as they fell due, and to be met in the ordinary 
course of business, and thereafter whether the company will be in a position to carry 
on normal trading (see [28]). When, for whatever reason, a company was unable to 
access any liquid assets, it was illiquid and unable to pay its debts as they fell due 
(see [29]). 

 

In the present case the inability to pay was imminent once the Group's access to 
banking facilities was terminated (see [30]). Determining commercial insolvency 
required an examination of the financial position of the company at present and in 
the immediate future to determine whether it will be able in the ordinary course to 
pay its debts, existing as well as contingent and prospective, and still continue 
trading (see [31]). In the case of the Group the answer was clearly that it could not — 
substantial sums of VAT, provisional tax and pension-fund contributions due 
primarily by Operations had fallen due for payment on 28 February 2019 and were 
not paid (see [32]). Another factor that highlighted the commercial insolvency of the 
Group was its inability to afford the security that it would have to pay had there been 
a members' voluntary winding-up or proceedings under s 80(3) of the new Act, 
instead of the CvW (see [33]). Operations and the other companies in the Group 
were therefore commercially insolvent when the resolutions for their voluntary 
winding-up were taken (see [34]). Since this conclusion removed the underpinnings 
of Holdings' case, the High Court application should have been dismissed (see [34]). 

 

The SCA concluded its judgment by pointing out that High Court's insinuations that 
the liquidators would not discharge their duties properly under the supervision of the 
Master and in accordance with the directions of creditors, and that the reason for the 
liquidators' opposition was their own financial interests, were completely unfounded 
(see [42] and [43]). The insinuations verged on the defamatory and there was 
accordingly no justification for the court's de bonis propriis costs order against the 
liquidators (see [46]). 

 

CORRUPTION WATCH AND ANOTHER v ARMS PROCUREMENT COMMISSION 
AND OTHERS 2020 (2) SA 165 (GP) 

 

Review — Grounds — Legality — Commission of inquiry — Whether findings 
reviewable by court of law. 

Review — Grounds — Legality — Commission of inquiry appointed to investigate and 
make findings on whether military arms procurement process of government was 
marked by fraud and corruption — Failure to enquire fully and comprehensively into 
issues to be investigated as per terms of reference — Failure to examine evidence 
material to issues at hand — Failure to rigorously test versions of vital witnesses — 
Various mistakes of law made — Findings of Commission set aside on basis of failure 
of Commission to operate according to requirements of legality and rationality. 
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In 2011 former President Jacob Zuma appointed a commission of inquiry to 
investigate the military weapons acquisition programme — labelled the Strategic 
Defence Procurement Package (SDPP) — undertaken by the South African 
Government between 1997 and 1999. Its terms of reference included, inter alia, 
enquiring into, and making findings and recommendations concerning, whether any 
person — inside the government or outside — had improperly influenced the 
awarding of any contracts forming part of the SDPP. In December 2015 the 
Commission delivered its final report, and concluded that all government officials 
involved in the acquisition process had acted lawfully; all allegations of fraud and 
corruption against them were dismissed. In the present application instituted in the 
Pretoria High Court, the applicants sought an order reviewing and setting aside the 
Commission's findings. They alleged that the Commission, in the way that it had 
conducted its proceedings and arrived at its findings, failed to carry out its 
constitutional and statutory function of investigating the allegations of fraud, 
corruption, impropriety or irregularity in the SDPP in the manner required by law. 
Accordingly, they argued, the Commission had acted contrary to the requirements of 
legality and rationality, and they were therefore entitled to the relief they sought. 

The court firstly confirmed that the findings of a judicial commission of inquiry were 
reviewable by a court on the grounds of legality and rationality (see [15], [50]). As to 
the powers of the court to review the Commission's findings, the court noted it was 
granted extensive public powers through the Commissions Act 8 of 1947 to 
investigate and make recommendations on a matter of major public importance so 
as to bring finality to a controversy which had bedevilled South Africa almost from 
the dawn of democracy (see [51]), as well as restore public confidence in the 
processes of government (see [15]). The court concluded that the Commission — 
despite the wide discretion given to it to investigate into, and make findings on, the 
matters falling within its terms of reference — was obliged to operate within the 
framework of the principles of legality (see [51]). 

The court held that the principle of legality and its underlying source, the rule of law, 
dictated that there had to be a rational relationship between the exercise of a public 
power and the objectives for which it was exercised. In this case the objects were to 
investigate with an open mind in order to reveal the truth to the public on a matter of 
the utmost public importance. (See [68].) 

The court held, based on the evidence before it, that the Commission had failed to 
enquire fully and comprehensively into issues which it was required to investigate on 
the basis of its terms of reference, as was to be expected of a reasonable 
commission (see [53] and [69]). This was demonstrated by, inter alia, its failure to 
examine evidence — incorrectly ruled inadmissible on an incorrect understanding of 
the law — material to the enquiry in question, pointing as it did to incidents of 
corruption in the procurement process (see [53], [67], [69]); and a failure to rigorously 
test the veracity of evidence presented by key witnesses (see [53], [69]) — in 
particular their denials of corruption in the face of supporting evidence pointing to the 
contrary (see [54] – [66]). 

The court concluded that the requirements of legality dictated that findings of the 
commission be set aside (see [70]). 
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DIRECTOR-GENERAL, DEPARTMENT OF HOME AFFAIRS AND OTHERS v 
LINK AND OTHERS 2020 (2) SA 192 (WCC) 

 

Locus standi— Decisions — Decision materially and adversely affecting rights — 
Internal remedy of review or appeal — Individual dutied to exhaust internal remedy 
before approaching court only where decision accompanied by adequate reasons — 
Immigration Act 13 of 2002, s 8(4). 

 

First and second respondents, and third and fourth respondents, were married 
foreign citizens (see [3]). They applied for South African permanent residence, but 
the Department of Home Affairs failed to respond (see [4] – [5]). Ultimately, they 
wrote to the Director-General of the Department, and asked him to give his decision. 
He did not respond (see [5]). 

Third and fourth respondents then obtained a court order that the Director-General 
consider their applications (see [6]). The Director-General ignored it (see [7]). 

Third and fourth respondents thereupon obtained an order that the Director-General 
was in contempt, and directing him to make a decision on the applications (see [7]). 
First and second respondents similarly, after requesting the decisions by letter, and 
the Director-General not responding, obtained an order directing him to make the 
decisions (see [8]). 

The Deputy Director-General now came to respond, and notified first and third 
respondents that he had refused their applications on the basis that they had not 
given him sufficient proof that they met the financial requirements. He gave no 
reasons supporting this assertion. (See [9] – [10].) 

First and third respondents then asked the Deputy Director-General, by letter, for the 
reasons grounding the decision. He did not respond. (See [12] and [16].) 

Meanwhile, the Director-General informed second and fourth respondents that he 
had declined their applications, and gave reasons.  

First to fourth respondents then applied to the High Court to review the Director-
General and Deputy Director-General's decisions refusing their applications for 
permanent residence (see [17]). 

The Director-General and Deputy Director-General filed no answering affidavit, but 
did raise, by notice, that the respondents had not exhausted their internal remedy — 
a review or appeal under the Immigration Act 13 of 2002 — and accordingly that the 
High Court should dismiss their applications (see [19]). 

The High Court found that there were exceptional circumstances present which 
exempted the respondents exhausting their internal remedies; reviewed the 
decisions; set them aside; concluded it was appropriate for it to make the decisions; 
and did so in the affirmative. It ordered the Director-General and Deputy Director-
General to issue permanent-residence permits (see [20]). 

Here the Director-General and Deputy Director-General appealed to the full bench of 
the High Court (see [1]). 

It examined ss 8(3) and 8(4) of the Immigration Act. Those provide: 
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   '(3) Any decision in terms of this Act, other than a decision contemplated in 
subsection (1), that materially and adversely affects the rights of any person, shall be 
communicated to that person in the prescribed manner and shall be accompanied by 
the reasons for that decision. 

   (4) An applicant aggrieved by a decision contemplated in subsection (3) may, 
within 10 working days from receipt of the notification contemplated in subsection 
(3), make an application in the prescribed manner to the Director-General for the 
review or appeal of that decision.' 

The full bench held that a 'decision' in ss 8(4) was confined to a decision which 
materially and adversely affected a person's rights; that was communicated to the 
person; and accompanied by adequate reasons (see [43]). 

Further, a person affected by a decision would only be dutied to internally review or 
appeal the decision, if the decision was accompanied by adequate reasons (see 
[46]). 

However, if the Department failed to provide adequate reasons along with the 
decision, the affected person would need to request them; and only if the 
Department failed still to provide adequate reasons, would a court have grounds to 
exempt the person concerned from exhausting her internal remedies (see [47]). 

In first and third respondents' cases, no reasons accompanied the Deputy Director-
General's decisions declining the applications; third and fourth respondents had 
requested same, yet the Deputy Director-General had failed still to provide any 
adequate reasons at all (see [12], [16] and [35]). 

Accordingly, ss 8(4)'s requirements before there could be an internal review or 
appeal, namely a decision accompanied by adequate reasons, were not met, and 
first and third respondents were unable to bring such review or appeal. This 
exempted them exhausting those remedies (see [48]). 

As for second and fourth respondents, the Director-General refused their 
applications, but s 8 provided no internal review or appeal against the Director-
General refusing an application for permanent residence (see [49] – [50]). 

Accordingly the Director-General and Deputy Director-General's assertion, that the 
court a quo should not hear the matter because the respondents had failed to 
exhaust their internal remedies, was meritless (see [51]). 

Moreover, even if this finding was wrong and domestic remedies available, 
exceptional circumstances were present which justified exemption from exhausting 
them.  

Also, there were grounds for the court a quo not remitting the residence applications 
to the Director-General and Deputy Director-General for redecision, and which 
justified substituting its decision for theirs (see [68] – [69]). 

Appeal dismissed.  

 

GABUZA v ROAD ACCIDENT FUND 2020 (2) SA 228 (GP) 

 

Prescription — Lodgement — Claim prescribing three years after it arises unless it is 
lodged within those three years — Where last day of those three years in which to 
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lodge is Saturday, last day is extended to next day on which claim may be lodged — 
Road Accident Fund Act 56 of 1996, ss 23 and 24. 

 

On 22 March 2012, plaintiff was a passenger in a motor vehicle which was involved 
in an accident with another vehicle. Both drivers were identified (see [5]). 

Plaintiff, who was injured, lodged a claim for compensation with the Road Accident 
Fund. The claim was lodged on 23 March 2015 (see [2]). 

In response, the Fund raised a special plea that the last day for lodgement was 
Saturday 21 March 2015, and accordingly that the claim had prescribed (see [2]). 

The issue before the court was whether this was so. 

In this regard, the Act provides that a claim prescribes unless lodged within three 
years of the day on which the claim arises (see [7] – [8] and ss 23 – 24 of the Road 
Accident Fund Act 56 of 1996). Lodgement may be by hand-delivery or dispatch by 
registered post (see [9]); and the three-year period is calculated by subtracting a day 
from the date on which the claim arises, and adding three years to the year (see [11] 
and n1). 

Here, this yielded Saturday 21 March 2015 as the day before, or on which, the claim 
had to be lodged; and on a Saturday it would be possible to send by post, and so 
lodge the claim, before the Post Office closed, at 13h00 (see [24]). 

Thus, outwardly, the claim would appear to have prescribed on this Saturday. 

However, in a recent case involving the five-year period of prescription of a claim 
duly lodged under the Act, it was found that where the five years ended on a day on 
which the court was closed, so precluding issue and service of summons, the five 
years should end on the next working day (see [13]). 

The question was whether that principle should apply here. Namely, that when a 
statute prescribed a time for the doing of an act, and the act could only be performed 
if a certain office was open, and the last day for the doing of the act fell on a day the 
office was closed, then the time for performance of the act was extended to the next 
day on which the office was open (see [26]). 

Here, the office was open in the first part of the day, but closed in the second, when, 
on an ordinary working day, it would be open (see [32] – [33]). 

Held, that the principle should apply: this would support both the aims of the Act and 
the spirit, purport and objects of the Bill of Rights (see [17], [30] and [33]). 

Accordingly, the last day for lodgement was Monday 23 March 2015, on which the 
claim was indeed lodged, and so it had not prescribed. 

The special plea dismissed (see Order). 

 

LONG BEACH HOMEOWNERS ASSOCIATION v MEC FOR ECONOMIC 
DEVELOPMENT, ENVIRONMENTAL AFFAIRS AND TOURISM, EASTERN CAPE 
2020 (2) SA 257 (ECG) 
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Locus standi— Dispute — Referral to conciliation — Power of court under NEMA s 
17(3) to refer dispute to conciliation — Dispute meaning dispute concerning protection 
of environment, not dispute over handling of internal appeal by MEC — Court lacking 
power to suspend latter pending conciliation — National Environmental Management 
Act 107 of 1998, s 17(3). 

 

This appeal dealt with the proper interpretation of s 17(3) of the National 
Environmental Management Act 107 of 1998. It provides that '(a) court or tribunal 
hearing a dispute regarding the protection of the environment may order the parties 
to submit the dispute to a conciliator . . . and suspend the proceedings pending the 
outcome of the conciliation'. The issue before court was whether a dispute between 
the appellant and the respondent (the MEC) over the latter's handling of an internal 
appeal against the granting of an environmental authorisation, was a dispute the 
court was entitled to deal with under s 17(3). The present appellant (Homeowners) 
argued that, in order to advance environmental rights, s 17(3) had to be widely 
interpreted to include the dispute over the MEC's handling of the internal appeal. The 
respondent argued that since the MEC was not a party to the internal appeal, there 
was no basis on which he could be ordered as a party to submit to a conciliation 
process in terms of s 17(3). In the court a quo the judge found that as there was no 
dispute concerning the protection of the environment before her, that s 17(3) was of 
no assistance to Homeowners. 

On appeal a full-bench court agreed with the respondent that, even accepting that s 
17(3) must be given a wide and purposive interpretation, the dispute between the 
Homeowners and the MEC was not a dispute contemplated by that provision (see 
[36]). The dispute directly concerning the protection of the environment was the one 
between the Homeowners and the internal appellants, not the one between the 
Homeowners and the MEC, which was only tangentially connected to it (see [37]). 

Furthermore, the court's power under s 17(3) to 'suspend the proceedings pending 
the outcome of the conciliation' meant a suspension of the actual dispute regarding 
the protection of the environment before the court (see [40]). Section 17(3) only 
empowered a court to refer a dispute regarding the protection of the environment to 
conciliation. It did not empower the court to do so when the dispute is one 
concerning the exercise by an MEC of his functions (see [41]). This did not mean 
that Homeowners was remediless: it could, under s 17(2), request the MEC to 
appoint a facilitator for the purpose of reaching an agreement to refer the matter to 
conciliation (see [42]). 

 

 

MANUEL v SAHARA COMPUTERS (PTY) LTD AND ANOTHER 2020 (2) SA 269 
(GP) 

 

Access to information — Access to information held by private body — Irrelevant 
that another party may also be in possession of records sought — Promotion of Access 
to Information Act 2 of 2000, s 50. 
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Access to information — Access to information held by private body — Records not 
found or non-existent — Whether respondent complied with statutory requirements — 
Promotion of Access to Information Act 2 of 2000, s 55. 

Access to information — Access to information held by private body — Person 
acting as though CEO of private body — Person qualifying as private body — 
Promotion of Access to Information Act 2 of 2000, s 1 sv 'private body'. 

Access to information — Records necessary for exercise or protection of right — 
Whether amounting to disguised prelitigation discovery — Not when records needed 
to formulate claim or identify correct defendant — Promotion of Access to Information 
Act 2 of 2000, s 7. 

Practice — Applications and motions — Dispute of fact — Referral for oral evidence 
— If court finds allegations made by party erroneous or false, it may order viva voce 
evidence even in absence of dispute of fact — Uniform Rules of Court, rule 6(5)(g). 

 

The applicant, ex Finance Minister Mr Trevor Manuel, having seen an online news 
article entitled '#GuptaLeaks: Guptas spied on Manuel, Malema and Bank Bosses', 
launched a formal request under s 50 of the Promotion of Access to Information Act 
2 of 2000 (the Act) for access to documents held by the respondents, Sahara and its 
former CEO, Mr Ashu Chawla. The contents of the article led Mr Manuel to believe 
that his personal information had been unlawfully disclosed to the respondents and 
that he was under unlawful surveillance. He stated that it was not clear to him who 
was responsible for this conduct and that he required access to the documents in 
question to identify the appropriate defendant so as to protect his constitutional right 
to privacy (under s 50 documents requested from private bodies must be 'required 
for the exercise or protection of [a] right'). Frustrated by the lack of response from the 
respondents, Mr Manuel launched the present application to compel. When the 
respondents contended in court papers that the requested documents did not exist 
or could not be found — a defence under s 55 of the Act — Mr Manuel sought a 
referral to oral evidence under rule 6(5)(g) of the Uniform Rules in order to determine 
whether the respondents were in possession of the documents. 

The respondents raised the following questions for determination by the court: (i) 
whether Mr Manuel required the documents for the protection of a right as intended 
in s 50; (ii) whether Mr Manuel was, contrary to the exclusion in s 7 of the Act, 
seeking to obtain pre-litigation discovery; (iii) whether Mr Manuel should rather seek 
the documents from others; (iv) whether respondents should succeed in their s 55 
defence (see above); and (v) whether Mr Chawla was a compellable 'private body' 
for the purposes of s 50 (see s 1 of the Act for the definitions of 'private body' and 
'head' of a 'juristic person'). 

Held 

As to (i): In order to establish a protectable right, Mr Manuel had, first, to identify the 
right that he sought to exercise and show, prima facie, that he had such a right 
and, second, to demonstrate how the requested information would assist him in 
exercising or protecting that right (see [28]). Here Mr Manuel had stated that the 
#GuptaLeaks article showed an infringement of his right to privacy by unlawful 
disclosure and surveillance and that the information sought would provide him with 
a substantial advantage or satisfy an element of need in relation to vindicating that 
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right (see [48]). Respondents' argument that s 50 protected only prospective rights 
and could not retrospectively vindicate rights was incorrect (see [33]). 

As to (ii): A party could request records under s 50 in order to formulate a claim and 
identify the correct defendant (see [38] – [40]). Mr Manuel did not require the 
documents to assess his prospects of success — which would have amounted to 
prelitigation discovery — but to establish who his defendants might be and what 
cause of action he had against them, which was permitted under the Act (see [44]). 

As to (iii): It was irrelevant that another party such as the state might also be in 
possession of the documents sought; if an applicant satisfied the requirements of s 
50 it was entitled to the documents, without more (see [47]). Mr Manuel had done so 
and was therefore entitled to the documents unless the respondents were able to 
satisfy the requirements of s 55 (see [48]). 

As to (iv): While the respondents might have superficially complied with s 55, many 
questions relating to the existence and possession of the records remained 
unanswered, particularly in view of the fact that the respondents had not challenged 
or seriously denied the contents of the article which, if false, cried out for a response 
(see [65]). Hence the respondents' contentions did not comply with the requirements 
of s 55 (see [67]). 

As to (v): As the respondents had acted as if Mr Chawla was the CEO or equivalent 
officer of Sahara, only later to contend that he was not, he clearly fell within the 
definition of 'head' of a private body such that the Act was applicable to him (see [80] 
– [81]). 

Mr Manuel had satisfied the requirements of rule 6(5)(g) by casting doubt on the 
respondents' assertions (see [88]). The court was entitled, if it found the assertions 
were made in error or false, to order viva voce evidence even in the absence of a 
dispute of fact (see [88]). Respondents' evasiveness, lack of candour, and failure to 
deny the contents of the article or possession of the documents from the outset, 
provided justifiable grounds to doubt the credibility of their version. Their assertions, 
even if they amounted to a partial answer, were at best mistaken and at worst false 
(see [97], [100]). Application postponed for a date to be arranged for the hearing of 
oral evidence (see [100]). 

 

Contango Trading SA and others v Central Energy Fund SOC Limited and 
others [2020] 1 All SA 613 (SCA)  

Discovery of documents – Rule 35(12), Uniform Rules of Court – Any party who refers 
to a document in their pleadings or affidavits, must produce it upon receipt of a notice 
calling upon it to do so unless the document is irrelevant, privileged or cannot be 
produced – General rule is that any reference to a document even if not by name – 
Triggers the entitlement to claim its production – Defence of litigation privilege applies 
only if the document was obtained or brought into existence for the purpose of a 
litigant’s submission to a legal advisor for legal advice; and if the litigation was pending 
or contemplated as likely at the time – Reports not shown to have been brought into 
existence for the purpose of obtaining legal advice required to be disclosed. 

Review proceedings were brought by the first and second respondents against several 
of their own decisions, as well as certain agreements concluded pursuant thereto, 
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concerning the disposal by the second respondent (“SFF”) of some 10 million barrels 
of this country’s crude oil reserves. 

The appellants in the present appeal were oil companies affected by the said 
decisions. On receiving the main review, the appellants issued notices in terms of 
rule 35(12) requesting the respondents to produce and make available certain 
documents allegedly referred to in their papers. The respondents refused to disclose 
the requested material referred to in the founding affidavit and annexures. The 
appellants then brought applications to compel in terms of rule 30A to obtain the 
documents. 

The court a quo dismissed both applications, resulting in the present appeal. 

Held – Rule 35(12), which deals with discovery, inspection and production of 
documents, provides that any party who refers to a document in their pleadings or 
affidavits, must produce it upon receipt of a notice calling upon it to do so unless the 
document is irrelevant, privileged or cannot be produced. In general, any reference to 
a document – even if not by name – triggers the entitlement to claim its production. 
The appellants sought production of various documents referred to in the founding 
affidavit on behalf of the first respondent (“CEF”) and SFF. Those were a “legal 
review”, two opinions furnished by senior Counsel and reports by two auditing firms. 
The respondents resisted production of the legal review on two grounds. First, they 
said that the review referred to a process and not to a document as envisaged in rule 
35(12); and, secondly, they claimed that the process was in any event privileged. The 
Court held that the reference to the legal review in the relevant affidavit was not a 
reference to a document as contemplated in rule 35(12). The court a quo therefore 
correctly refused to order its production. 

To claim litigation privilege in respect of the two reports by the auditing firms, the 
respondents had to prove that the document must have been obtained or brought into 
existence for the purpose of a litigant’s submission to a legal advisor for legal advice; 
and second, that litigation was pending or contemplated as likely at the time. It was 
not shown that the reports were brought into existence for the purpose of obtaining 
legal advice in this case. The reports therefore had to be disclosed. 

The same could not be held for the two opinions furnished by senior Counsel. They 
were privileged and accordingly the CEF and SFF were not obliged to produce them. 
The Court explained the requirements for an implied waiver of privilege based on the 
objective conduct of the party vested with the privilege, and found no waiver to have 
taken place. 

The same could not be held for the two opinions furnished by senior Counsel. They 
were privileged and accordingly the CEF and SFF were not obliged to produce them. 
The Court explained the requirements for an implied waiver of privilege based on the 
objective conduct of the party vested with the privilege, and found no waiver to have 
taken place. 

 

Minister of Trade and Industry v Sundays River Citrus Company (Pty) Ltd 
[2020] 1 All SA 635 (SCA)  

Civil Procedure – Substitution order regarding recalculation of grant payable by 
Department of Trade and Industry – Section 8(1)(c)(ii)(aa) of the Promotion of 
Administrative Justice Act 3 of 2000 – An order of substitution under section 
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8(1)(c)(ii)(aa) entails that the reviewing court itself makes the decision that, in its view, 
the administrator should have made – Court’s order was properly based on section 
8(1)(a)(ii), and court found not to have invoked section 8(1)(c)(ii)(aa), obviating need 
to prove exceptional circumstances. 

The respondent conducted the business of packaging and marketing citrus fruit on 
behalf of citrus fruit farmers in four different centres in the Eastern Cape. Its sole 
shareholder (“SRCC Holdings”) was an entity in which some 106 citrus fruit farmers in 
the Sundays River Valley owned shares. Citrus fruit farmers who were shareholders 
in SRCC Holdings delivered their harvest to the respondent’s warehouses, where the 
fruit was prepared and packaged for sale under various brands both to international 
and local markets. The respondent derived its income in the form of packing fees and 
marketing commission from its packaging and marketing activities on behalf of the 
citrus fruit farmers. The nett returns from the sale of the citrus fruit were then paid over 
to the farmers on a proportionate basis after deduction of not only the respondent’s 
operational expenses but also costs associated with the preparation of the citrus fruit 
for sale. Each farmer’s proportionate share of the net profits took account of those 
costs according to each farmer’s level of participation in the pool. 

In order to promote enterprise competitiveness, the Department of Trade and Industry 
(“DTI”) introduced the Manufacturing Competitiveness Enhancement Programme (the 
“MCEP”) in terms of which it paid grants to qualifying businesses. To qualify for a grant, 
a business entity had to first apply to the DTI and receive approval. Businesses 
seeking to avail themselves of a grant were required to invest in any one or more of 
the following: capital equipment for upgrading and expansions; enterprise-level 
competitiveness improvement activities for new or increased market access; and 
product and process improvements. 

In March 2013, the respondent submitted a claim to the DTI for payment of the grant 
due to it. The amount which the DTI calculated was payable to the respondent as a 
grant was disputed by the respondent, which subsequently instituted motion 
proceedings against the appellant. In its heads of argument in the High Court, the 
appellant conceded that the decision made by the DTI with respect to the amount of 
the grant payable to the respondent fell to be reviewed and set aside. Following that 
concession, all that remained to be determined by the High Court on the merits was 
the remedy as contemplated in section 8(1) of the Promotion of Administrative Justice 
Act 3 of 2000. 

The Court granted an order substantially in the terms sought in the notice of motion. 
The Court directed the appellant, in recalculating the grant payable to the respondent, 
to utilise what was referred to as the “pool account method of calculation”. The 
appellant argued on appeal, that the Court had in essence granted a substitution order, 
in terms of section 8(1)(c)(ii)(aa) of the Promotion of Administrative Justice Act, in 
circumstances where the respondent had not made out a case therefor. 

Held – The exceptional remedy of substitution is an equitable one that has its origin in 
our common law, long before the advent of our constitutional order and the enactment 
of the Promotion of Administrative Justice Act. 

The crux of the appeal was whether in granting the order at issue in this appeal, the 
High Court strayed beyond the parameters of the power conferred on it by section 
8(1)(a)(ii) of the Promotion of Administrative Justice Act. Typically, an order of 
substitution under section 8(1)(c)(ii)(aa) entails that the reviewing court itself makes 
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the decision that, in its view, the administrator should have made. As a result, the need 
for remittal is obviated and the dispute between the parties is put to an end once and 
for all. Here the High Court did not purport to invoke section 8(1)(c)(ii)(aa). Its 
invocation of section 8(1)(a)(ii) was confirmed as appropriate in the circumstances of 
the case, and the appeal was dismissed. 

 

RK and others v Minister of Basic Education and others (Equal Education 
as amicus curiae) [2020] 1 All SA 651 (SCA)  

Amicus curiae – Requirements for admission – Rule 16 of the Rules of the Court 
requires a party applying to be admitted as an amicus to briefly describe its interest in 
the proceedings and the position it intends to adopt; to set out the submissions it 
wishes to advance and their relevance to the proceedings; and its reasons for 
believing they would be useful to the court and different of those of the other parties. 

Personal Injury/Delict – Claim for emotional shock – A plaintiff can only claim damages 
for so-called nervous or emotional shock where it is suffered as a consequence or 
cause of a detectable psychiatric injury – Validity in law of a claim brought under a 
separate heading for grief or bereavement, allegedly suffered as a result of negligence 
but which does not flow from a psychiatric lesion – Court finding it unnecessary to 
develop common law as claim for grief associated with psychiatric lesion caused by 
emotional shock is recoverable in our law. 

In January 2014, a 5-year-old boy drowned after falling into a pit latrine at his school. 

The appellants, being his parents and siblings, instituted action in the Limpopo Division 
of the High Court claiming damages they alleged they had sustained arising out of his 
death, including separate claims for emotional shock and grief. Their claims 
succeeded in part but, in the main, were dismissed. They appealed to this Court with 
leave of the court a quo. 

A non-profit and public benefit organisation (“Equal Education”) appeared as amicus 
curiae and supported certain of the appellant’s claims. The application of a firm of 
attorneys (“RSI”) to intervene as a further amicus was dismissed at the 
commencement of the appeal. 

Held – Rule 16 of the Rules of the Court requires a party applying to be admitted as 
an amicus to briefly describe its interest in the proceedings and the position it intends 
to adopt; to set out the submissions it wishes to advance and their relevance to the 
proceedings; and its reasons for believing they would be useful to the court and 
different of those of the other parties. An amicus must make submissions that will be 
useful to the court, and which differ from those of the parties. Its submissions must be 
directed at assisting the court to arrive at a proper and just outcome in a matter in 
which the friend of the court does not have a direct or substantial interest as a party 
or litigant. It may urge the court to come to a certain outcome, but only in the course 
of assisting a court to arrive at a just outcome and not to serve or bolster a partisan 
interest against any of the parties in litigation. RSI failed to satisfy the test in question. 

In addressing the merits, the Court began with the appellants’ claims regarding 
emotional shock. In our law, a plaintiff can only claim damages for so-called nervous 
or emotional shock where it is suffered as a consequence or cause of a detectable 
psychiatric injury. The Court considered the validity in law of a claim brought under a 
separate heading for grief or bereavement, allegedly suffered as a result of negligence 
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but which does not flow from a psychiatric lesion. The appellants and 
the amicus argued that the common law should be developed having regard to the 
spirit, purport and objects of the Constitution to either recognise a claim for grief and 
bereavement experienced as a result of the death without there being an underlying 
psychiatric lesion, or to allow an award to the appellants for so-called constitutional 
damages flowing from their grief and bereavement. 

Courts should not attempt to develop the common law under the aegis of the 
Constitution unless it is necessary to do so. 

The starting point for the enquiry regarding the development of the common law and 
the claim for constitutional damages, is to consider whether the common law provides 
an adequate or appropriate remedy for the breach complained of in the present case. 
The Court found that no development of the common law was required for grief, 
feelings of bereavement and loss to be taken into account in the assessment of their 
damages. The appeal was upheld in that regard and the Court made an order setting 
out the damages payable. Constitutional damages were not awarded as the appellants 
had been fully compensated for the loss sustained. 

 

 

 

Biermann v Buffalo City Metropolitan Municipality and related matters 
[2020] 1 All SA 688 (ECL)  

Rescission application – Explanation for failure to appear in court when order was 
made, and lateness of rescission application, counting against granting of rescission 
– Where no proper case under rule 31(2)(b) was established for the setting aside of 
default judgment granted, and interests of justice not served by setting aside of order, 
rescission was refused. 

Property – Rezoning of property – Approval of building plans – Self-review application 
by municipality – In absence of proof of mistake or any other grounds for assailing 
approval of building plans, municipality obliged to comply with order confirming 
approval. 

Attempts by a developer (“Biermann”) to develop immovable property purchased by 
him led to a series of skirmishes with the municipality in whose jurisdictional area the 
property was located. 

Biermann wished to construct sectional title units on the property, for which he required 
the rezoning of the property. His rezoning application was granted, subject to certain 
conditions. One of those was a height restriction, which appeared to have been 
imposed as a result of the original restrictions in the title deed. Biermann had 
successfully applied to court for the removal of such restrictive restrictions. He was 
therefore under the impression that the removal of the title deed restriction in terms of 
the court order also removed the two-storey height restriction imposed as a condition 
when the rezoning application was granted, which was incorrect. 

In June 2018, a set of amended building plans was submitted to the municipality, 
clearly showing sectional units in buildings of three storeys in height. The plans were 
approved by the municipality on 25 October 2018. After construction commenced, an 
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official in the municipality set a letter to Biermann, demanding that construction cease 
due to the alleged lapsing of the zoning of the property. 

Flowing from the above, four inter-related applications, namely a contempt application 
brought by Biermann against the municipal manager of the municipality, a rescission 
application brought by the municipality to set aside a High Court order in Biermann’s 
favour, a (self) review application brought by the municipality to set aside its own 
municipal decision to approve amended building plans, and an interlocutory interdict 
application brought on an urgent basis to prevent Biermann’s transferring attorneys 
from having the sectional diagram registered and opened, had to be adjudicated on. 

Held – The contempt of court application was withdrawn in court. 

The rescission application sought to set aside an order reviewing and setting aside 
several decisions made against Biermann by the municipality. The Court held that not 
only had the municipality not made out a proper case under rule 31(2)(b) for the setting 
aside of the judgment granted by default, but the interests of justice would not be 
served, especially at this belated stage, by setting aside the order in question. 
Reliance by the municipality on rule 42(1)(a) was also misplaced as Biermann was 
procedurally entitled to the order, which order could not be said to have been 
“erroneously” granted in the absence of the other party. The rescission application was 
dismissed. 

The Court went on to find that the municipality did not make out a proper case for self-
review for the setting aside of Biermann’s approved amended plans. Nor was the 
municipality able to establish the requirements for the interdictory relief sought. 

 

Centre for Child Law and others v Minister of Basic Education and others 
(Section 27 and another as amici curiae) [2020] 1 All SA 711 (ECG)  

Constitutional and Administrative Law – Judicial review – Delay in bringing application 
– Section 7(1) of the Promotion of Administrative Justice Act 3 of 2000 requiring 
review to be brought within 180 days of impugned decision – Where explanation for 
delay was satisfactory, court granting condonation in terms of section 9 of Act. 

Education – Right to receive education – Conditions imposed on right – Decision to 
withhold funding in respect of learners with no identity numbers or with invalid numbers 
until corrected – Constitutionality – Policy found to infringe various constitutional rights, 
and was set aside by court. 

The present application concerned children who were precluded from unconditionally 
continuing to attend public schools unless they or their parents/guardians identified 
themselves by means of, inter alia, passports, identity documents, birth certificates or 
permits. Such children were referred to in the judgment as “undocumented children” 

In 2016, the funding provided by the Department of Education of the Eastern Cape 
Provincial Government to schools was made conditional. Funding for learners with no 
identity numbers or with invalid numbers would be withheld until corrected, failing 
which, by 17 June 2016, the affected learners would be regarded as no longer in 
existence and thereupon removed from enrolment at the affected schools. The 
applicants sought to challenge that decision. 

Held – The first question to be addressed was whether there had been an 
unreasonable delay in bringing the present application. As the application was 
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launched long after the expiry of the 180-day period referred to in section 7(1) of the 
Promotion of Administrative Justice Act 3 of 2000, the applicants sought condonation 
in terms of section 9 of the Act. While the delay was found to have been unreasonable, 
the Court found that the explanation tendered for the delay passed muster. 
Condonation was granted. 

It then had to be decided if the relief sought was rendered moot by the withdrawal of 
the circular in terms of which the department’s impugned policy was introduced. It was 
held that the issue in contention remained alive despite the purported withdrawal of 
the circular in question. 

The Court went on to examine the policy introduced by the department, and set out 
the constitutional rights infringed thereby. It was found that the first to third 
respondents were acting unconstitutionally in not permitting children to continue 
receiving education in public schools purely by reason of the fact that they lack 
identification documents. The impugned policy was set aside. 

University of Stellenbosch Law Clinic and others v National Credit Regulator 
and others [2020] 1 All SA 842 (WCC) 

Consumer – Micro- loans – “collection costs” – Definition in National Credit Act 34 of 
2005 – The term “collections costs” as defined in the Act is to be read to include legal 
fees incurred to enforce the monetary obligation under the credit agreement, 
regardless of whether such fees are charged before, during or after litigation. 

Words and phrases – “collection costs” – Definition in National Credit Act 34 of 
2005 – Section 1 of the Act defines “collection costs” as referring to an amount that 
may be charged by a credit provider in respect of enforcement of a consumer's 
monetary obligations under a credit agreement, but does not include a default 
administration charge – Must be read to include legal fees incurred to enforce the 
monetary obligation under the credit agreement, regardless of whether such fees are 
charged before, during or after litigation. 

The first and second applicants rendered legal advice and services to many, but in 
particular to the third to twelfth applicants who were all consumers as defined in the 
National Credit Act 34 of 2005. They sought a declaratory order to determine the 
interpretation of the definition of “collection costs” in section 1, and the application of 
the provisions in section 101(1)(g) and section 103(5) of the Act. 

Held – Section 1 of the Act defines “collection costs” as referring to an amount that 
may be charged by a credit provider in respect of enforcement of a consumer's 
monetary obligations under a credit agreement, but does not include a default 
administration charge. The applicants sought an order declaring that the collections 
costs as defined in the Act had to be read to include legal fees incurred to enforce the 
monetary obligation under the credit agreement, regardless of whether such fees are 
charged before, during or after litigation. They also sought to have the limitation in 
terms of section 103(5) that all amounts (bar the capital) cannot exceed the balance 
of the debt, apply at all times regardless of whether a judgment has been granted. 
Thirdly, an order was sought declaring that legal fees may not be claimed until they 
are agreed upon or taxed. 

The Court held that the respondents’ attempt to distinguish legal fees which are part 
of collections costs and legal fees which are part of ligation costs was contrived. The 
dispute required an interpretation of the Act, and the Court set out the principles 
applicable to statutory interpretation. 
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The applicant’s interpretation was in line with consumer protection, and served to 
protect the consumer from collection costs far exceeding the amount that was initially 
borrowed in the context of micro-loans. The applicants’ interpretation encouraged and 
promoted responsible lending by ensuring that creditor providers properly vet their 
clients. The Court was satisfied that the Act should be interpreted to obtain the purpose 
set out by the applicants. 

The declaratory and other relief sought was thus granted. 

Van Wyk t/a Skydive Mossel Bay v UPS SCS South Africa (Pty) Ltd 
[2020] 1 All SA 857 (WCC) 

Civil Procedure – Jurisdiction – Common law – Ratione domicilii – In terms of the 
common law, courts will exercise jurisdiction on the grounds of ratione domicilii or rei 
gestae, which includes ratione contractus, in which case a court would have 
jurisdiction in respect of contracts that are to be executed within its area of jurisdiction. 

Consumer – Consumer agreement – Limitation of supplier’s liability – Duty on supplier 
– Advising of consumer – In terms of section 49 of the Consumer Protection Act 68 of 
2008, any provision of a consumer agreement that purports to limit the risk or liability 
of the supplier must be drawn to the attention of the consumer in the manner and form 
that satisfies the formal requirements of sub-sections (3) to (5). 

Corporate and Commercial – Claim for payment – Supply of service – Damage to 
property – Conveyor of aircraft engine liable for payment of replacement cost of engine 
where engine was destroyed whilst being transported. 

Towards the end of 2012, the plaintiff contacted the defendant, requesting a quotation 
for conveyance of the crate containing an aircraft engine from Oklahoma in the United 
States of America to George Airport, South Africa. The aircraft engine had been sent 
to the United States of America in 2007, to have it overhauled for purposes of flying 
an aircraft which the plaintiff used to conduct his skydiving business. 

The plaintiff alleged that pursuant to the agreement entered into between the parties, 
the aircraft engine was delivered to the defendant, whose agent accepted delivery. 
However, the defendant failed to deliver the engine to the plaintiff, and instead notified 
the plaintiff that it had been damaged while in transit in the United States of America 
and was a total loss. 

In consequence, the plaintiff instituted action (in the Western Cape division of the High 
Court) against the defendant, for payment of the value of the aircraft engine, plus 
interest. 

According to the plaintiff, the agreement was governed by the provisions of the 
Consumer Protection Act 68 of 2008, because the agreement was for the “supply” of 
a “service” as contemplated in the Act. 

In a special plea, the defendant challenged the court’s jurisdiction to adjudicate the 
matter. It alleged that its registered address and principal place of business was in 
Kempton Park, Gauteng; that the written agreement between itself and the plaintiff 
was concluded in Johannesburg; that the defendant was not resident in the court’s 
area of jurisdiction; the cause of action also did not arise within the court’s area of 
jurisdiction; and based on the allegations as set out in the plaintiff’s particulars of claim, 
this Court lacked the necessary jurisdiction. On the merits, the defendant denied the 
existence of the agreement, denied that the engine was in its possession at the time 
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of its damage and averred that in any event its liability in respect of the consignment 
would be limited to R100 per 1000 kilograms, or part thereof. 

Held – In terms of the common law, courts will exercise jurisdiction on the grounds 
of ratione domicilii or rei gestae, which includes ratione contractus, in which case a 
court would have jurisdiction in respect of contracts that are to be executed within its 
area of jurisdiction, which was clearly applicable in this case, based on the evidence. 
On the basis of the engine having had to be delivered to the airport in George, which 
fell within the jurisdiction of the court, the court had jurisdiction. 

In terms of section 49 of the Consumer Protection Act, any provision of a consumer 
agreement that purports to limit the risk or liability of the supplier must be drawn to the 
attention of the consumer in the manner and form that satisfies the formal 
requirements of sub-sections (3) to (5). The clause on which the defendant relied did 
not meet that requirement and the defendant was not entitled to rely thereon. 

The special plea was dismissed and the defendant was ordered to pay the amount 
claimed. 

Vlok and others v Georgiou and others[2020] 1 All SA 884 (GP) 

Civil Procedure – Application to strike out – Requirements – Matter sought to be struck 
out must be scandalous, vexatious or irrelevant, and the court must be satisfied that 
the party seeking such relief would be prejudiced. 

Civil Procedure – Class action – Requirements – Applicants have to show that there 
exist classes identifiable by objective criteria; that they have a cause or causes of 
action raising triable issues; and that the right to relief relied on depends on the 
determination of issues of fact, or law, or both, common to all members of the proposed 
classes. 

The first to fourth applicants launched an application under the above case number on 
31 October 2014, applying for the certification of, and for leave to institute, class 
actions on behalf of investors in four companies. The fifth to ninth applicants were later 
joined to the proceedings, and the first to fourth applicants were effectively no longer 
parties to the application. 

In July 2018, the fifth to ninth applicants launched the current application. Only Part B 
of the application formed the subject matter of the current hearing, with the first to fifth 
respondents effectively the only respondents in Part B. The relief in this application 
(the “certification application”), sought to fast track a portion of the original relief sought 
under the initial Notice of Motion. 

The respondents brought an application in terms of Uniform Rule 6(15) in order for 
certain passages of the applicants’ replying affidavit to be struck out on the basis that 
they were irrelevant, scandalous and/or vexatious. The respondents alleged that the 
allegations were irrelevant and did not purport to address the certification. 

Held – Two elements must be satisfied before an application to strike out will succeed. 
Firstly the matter sought to be struck out must indeed be scandalous, vexatious or 
irrelevant. Secondly the court must be satisfied that the party seeking such relief would 
be prejudiced. The second requirement was not proved in this matter. 

A class action may be brought, in terms of section 38(c) of the Constitution in relation 
to the infringement or potential infringement of a right guaranteed in the Bill of Rights. 
A court when exercising its discretion to either grant an application for certification or 
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refuse it may take into account any factor which may be relevant or material to the 
determination of the matter. 

One of the requirements is that the applicants have to show that there exist classes 
identifiable by objective criteria. They also have to demonstrate that they have a cause 
or causes of action raising triable issues. The right to relief relied on by the applicants 
must depend on the determination of issues of fact, or law, or both, common to all 
members of the proposed classes. Absolute commonality is not required. There 
merely needs to be sufficient points of commonality in relation to the question of law 
or fact that bind the members of a class together and make it appropriate to deal with 
their combined interest in the case in a class action, as opposed to in separate actions. 

Finding that all the requirements were met and based on the interests of justice, the 
court granted certification of the class application. 

 

Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 (12 
March 2020)  

Liquidators-attaching vehicles-section 69 of the Insolvency Act 24 of 1936-ez parte 
application in casu approved 

Section 69 of the Insolvency Act 24 of 1936-which court has jurisdiction-not high 
court-liquidators to use section of the Companies Act 61 of 1973 

Liquidators-remedy when court approached on wrong basis-used wrong act- Section 
362 of the Companies Act 61 of 1973 to ne used-court granted relief 

Deemed date- Section 348 of the Companies Act 61 of 1973-be deemed to 
commence at the time of the presentation to the Court of the application for the 
winding up- deemed date of liquidation in the present case-prior to disposal of 
vehicles. 

Section 341(2) of the Companies Act 1973-every disposition of its property by a 
company made after the commencement of the winding-up, shall be void unless the 
Court otherwise orders.  

Appeal-application for leave-suspension of -Section 18(1) of the Superior Courts Act 
10 of 2013-liquidator to apply for continuation- Section 18(3) existence of exceptional 
circumstances and irreparable harm –liquidation to continue 

Urgent applications-ex parte-proper remedy for defendant not leave to appeal but 
rule 6 (12)  

This matter came before me as an urgent application, which was fiercely opposed, 
on Thursday, 27 February 2020. A number of other urgent and opposed applications 
also came before me on that day and the following day, with the result that I was 
unable to pay due consideration to the merits of each of them during those two days. 
I therefore had to reserve judgment in some of them, including the present 
application. 

[2] The Applicant makes application for an order in terms of which leave is granted to 
execute the judgment and order of Daniso, J dated 11 February 2020 under the 
above case number pending the outcome of an application for leave to appeal and 
any further appeal against the judgment and order. It is further prayed by the 
Applicant that any further appeals, applications and petitions by any party relating to 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
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the judgment of Daniso, J shall not suspend the operation of the judgment and order. 
In the alternative, the Applicant seeks an order directing the Respondents to hand 
over the goods in question to her, or to the Sheriff, for preservation and storage 
pending the outcome of the application for leave to appeal or subsequent appeals. 

[3] It is common cause between the parties that a company by the name of Coogal 
Finance was placed in final liquidation by this Court on 11 April 2019. The application 
papers for the winding-up of the company were filed with this Court on 4 February 
2019. In the founding affidavit to the present application, the Applicant alleges her 
investigations have led her to believe that the Respondents are attempting to 
conceal the goods of the company in liquidation. The goods concerned are four 
trucks to the total value of some   R 2.8 million. The Applicant’s investigations 
followed upon her appointment as the liquidator of the company in liquidation. 

[4] It is further common cause that the Applicant then approached this Court on 
an ex parte and urgent basis on 11 February 2020 for an order preserving the goods 
and for an order directing the handing over of the goods to the Applicant. On the 
same day, Daniso, J made the following final order: 

“1. That the application be disposed with as a matter of urgency. 

2. The Respondents be interdicted from disposing or otherwise encumbering the 
movable goods specified in Annexure A to the Notice of Motion. 

3. The Respondents forthwith hand over the movable goods as per Annexure A to 
the Notice of Motion to the applicant in terms of Section 69(3) of the Insolvency Act 
24 of 1936.  

4. For the issue of a warrant to search for and take possession of the movable goods 
specified in Annexure A to the Notice of Motion. 

5. The Respondents forthwith provide the applicant with the exact whereabouts of 
the goods and continue to do so until the applicant is in possession of the movable 
goods. 

6. In the event of the Respondents failing or refusing to forthwith comply with the 
order granted by this court, that the South African Police Service alternatively the 
sheriff of the court wherein the movable goods may be found, with assistance of the 
SAPS if required, be ordered to attach the goods and return same to the applicant. 

7. The Respondents, jointly and severally, pay the costs on the scale as between 
attorney and client.” 

[5] Following this Order of Court, and without wasting any time, the Respondents 
then proceeded to file a notice of application to appeal against this Order only six 
days later, namely on 17 February 2020. The effect hereof was that the Order in 
question immediately became suspended for all practical purposes in terms 
of Section 18(1) of the Superior Courts Act 10 of 2013, with the result that the 
Respondents were no longer obliged to comply with the terms of the Order. This in 
turn spurred the Applicant into action again by approaching the Court in the present 
application for orders to the effect that the Order would remain operative pending the 
outcome of the application for leave to appeal and any further appeals against that 
Order.  

[6] In terms of Section 18(3) of the Act an applicant for such relief must prove on a 
balance of probabilities the existence of exceptional circumstances and irreparable 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s69
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
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harm which call for the Court Order to remain operative. According to the Applicant, 
the exceptional circumstances are to be found in the fact that she is duty-bound by 
the legislative prescripts to ascertain the assets of the company in liquidation and to 
immediately take possession and control of such assets to the benefit of the general 
body of creditors. She mentions in her Founding Affidavit that, taking into account 
the anticipated asset value of the insolvent estate, as well as the claims against the 
estate, the dividend available for distribution would be nil Rand without the trucks. 
Should the trucks be made available and returned to her, the dividend will increase 
to an estimate of 30c in the Rand. 

[7] On the other hand, the Applicant states that the Respondents are unlawfully, 
mala fide and intentionally preventing her from taking control of the trucks. She also 
referred to what the investigations have disclosed, namely that the four trucks were 
transferred by the company in liquidation to the First Respondent on 18 February 
2019 after the First Respondent had settled the outstanding amount of the instalment 
sale agreements that the company in liquidation had with ABSA Bank. During an 
enquiry subsequently held before a magistrate, the Second Respondent intimated 
that the First Respondent was indeed in possession of the trucks, but in the process 
of selling them again. On 7 February 2020 the Applicant learned that the First 
Respondent had sold or transferred the trucks to the Third Respondent. 

[8] With this background in mind, the Applicant discloses further information in her 
Founding Affidavit that can only be described as disturbing. The investigations 
disclosed that the Second Respondent, Mr. Nel, was the sole director of the 
company in liquidation. At the same time he is also a director and the controlling 
mind of the First Respondent company. The Third Respondent close corporation is 
owned and operated by the brother-in-law of the Second Respondent, namely Mr. 
Eugene Prinsloo, who features in this application as the Fourth Respondent. On the 
basis of these findings, the Applicant states that it is abundantly clear that the 
Respondents are colluding in an attempt to frustrate her in the performance of her 
statutory duties in an attempt to defraud and prejudice the creditors of the company 
liquidation.  

[9] In the answering papers, the Respondents (by word of Mr. Nel) referred to the 
record of the enquiry referred to above and pointed out that the proceedings were 
postponed to 26 February 2020 so that the Magistrate could decide on an application 
made at the enquiry for a search warrant for the trucks in terms of Section 69 of 
the Insolvency Act. Meanwhile, the Applicant has chosen to “snatch” a final 
interdicted on an ex parte basis in the High Court per Daniso, J on 11 February 
2020. According to the Respondents, this was an abuse of the court processes 
because the enquiry before the magistrate was still proceeding and they were not 
afforded an opportunity to be heard in the application before Daniso, J.  

[10] The Respondents further pointed out that the trucks were only transferred to the 
second hand car dealer stock of the Third Respondent to place the annual licensing 
of the trucks on hold until such time as the trucks are removed from that stock 
register or registered in a new owner’s name. This was done to avoid the paying of 
some R 80 000 license fees for the trucks. Mr. Nel also pointed out that he has 
arranged for the trucks to be stored at a truck stop next to the N3 highway in 
Johannesburg in anticipation of the further court proceedings of 26 February 2020. 
They are still there, he states. He also submits that Daniso, J could never have made 
the order in terms of Section 69 of the Insolvency Act because that Section is only 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s69
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s69
http://www.saflii.org/za/legis/consol_act/ia1936149/
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applicable in proceedings before a magistrate. The High Court therefore lacked the 
jurisdiction to issue a warrant for the search and the taking of the trucks, the 
Respondents submit.  

[11] The Respondents conclude by saying that the Applicant may not take control of 
the estate of the insolvent company by conducting herself unlawfully and by 
flagrantly disregarding the rights of the Respondents and by abusing the process of 
this Court. In such circumstances, they say that the Applicant should not expect this 
Court to come to her assistance in this application. 

[12] At the hearing of the application, Mr. Zietsman appearing for the Respondents, 
submitted that the Respondents have showed a more than reasonable prospect of 
success in their appeal. This is so because the Respondents were not afforded the 
right to be heard when the final interdict was “snatched”, and because the Court 
could not have made any order in terms of Section 69 of the Insolvency Act. 

[13] As will appear hereunder, there is at least some merit in the case presented by 
the Respondents when it is considered in isolation. I am of the view, however, that 
the broader picture of all the circumstances that unfolded in the papers before me 
has to be considered. To begin with, in terms of Section 69(1) of the Insolvency 
Act, a trustee shall as soon as possible after his appointment take into his 
possession or under his control all movable property, books and documents 
belonging to the estate of which he is trustee. Section 348 of the Companies Act 61 
of 1973 further provides that a winding up of the company by the Court shall be 
deemed to commence at the time of the presentation to the Court of the application 
for the winding up. The deemed date of liquidation in the present case is therefore 4 
February 2019. 

[14] Furthermore, Section 341(2) of the Act states that every disposition of its 
property by a company made after the commencement of the winding-up, shall be 
void unless the Court otherwise orders. The transfer of the trucks by the company in 
liquidation to the First Respondent on 18 February 2019 is therefore a void 
transaction, as is the further transfer of the trucks to the Third Respondent. The 
result of all these statutory provisions is therefore that none of the Respondents have 
any entitlement to retain the possession of the trucks. They must be handed over to 
the Applicant. This cannot be stated in any simpler way.  

[15] It is true that Daniso, J could not rely on Section 69 when she made the orders. 
In terms of Section 362 of the Companies Act 61 of 1973, however, she was fully 
entitled to do so. The reference to a wrong statutory provision would not, in my view, 
render the order that she had made, and irregular order that will be set aside on 
appeal for that reason. There is also good reason to be found for the Applicant 
having approached the Court on an ex parte basis. The history of the trucks 
changing hands and the fact that they were not yet handed over to the Applicant 
some ten months after the final order of liquidation and some 12 months after the 
date of deemed liquidation, leaves one with a strong suspicion that any notice to the 
Respondents would have defeated the purpose of the application. In my view, the 
“snatching” of the order would in such circumstances also not point to a reasonable 
prospect of success on appeal. 

[16] As for the fact that the Respondents have now filed a notice of application for 
leave to appeal, it needs to be underlined that the Respondents could have set down 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s69
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the matter for reconsideration of the order in terms of Rule 6(12)(c)4 of the Rules of 
the High Court. Instead of following that course, they chose to file the present notice, 
thereby suspending the order of Daniso, J. In view of the fact that the trucks have to 
be handed over immediately to the Applicant in any event, one can only consider 
their choice with suspicion.  

[17] In my view, all the circumstances contribute to exceptional circumstances for the 
order now sought by the Applicant. There could also be irreparable harm for the 
creditors of the company in liquidation if the order sought is not granted, for the 
trucks may perhaps disappear or suffer damages if they are not secured 
immediately. There cannot be any irreparable harm to the Respondents if the order 
is granted, because none of them are entitled to own or possess the trucks in any 
event. 

[18] I have no hesitation in granting the following orders: 

1. This matter is disposed with as a matter of urgency. 

2. Pending the outcome of the application for leave to appeal and any further 
appeals that may follow, the Applicant is granted leave to execute the judgment and 
order of Daniso, J dated 11 February 2020 under case no. 576/2020. 

3. The First and Second Respondents to pay the costs of the application jointly and 
severally, the one paying the other to be absolved. 

  

Levin v Corrigan (45456/17) [2020] ZAGPJHC 68 (16 April 2020) 

Uniform Rules of Court, r 39(22) – Transfer of action proceedings from high court to 
magistrates’ court – Whether high court should decide liability for costs incurred up 
to stage when matter is transferred-magistrate’s court to determine this 

The applicant, a senior counsel at the Johannesburg Bar, seeks an order that an 
action, which he instituted in this court against the respondent for payment of an 
amount of R46 056 plus interest, be transferred to the Randburg Magistrates’ Court 
and that all costs incurred to date be reserved for determination by the trial 
court.  The respondent, a businessman in Sandton, in a counter-application also 
seeks an order that the action be transferred to the Randburg Magistrates’ Court, but 
that the applicant be ordered to pay all his legal costs incurred in the action ‘from 
inception until the date of this order’ on the attorney and client scale, alternatively on 
the party and party scale. 

[2] The applicant instituted the action on 22 November 2017.  Therein he claims 
damages, due to breach of contract, in the amount of R46 056.00, representing the 
fair and reasonable cost to him of employing a contractor to plaster and paint a 
boundary wall on the side facing his property, constructed by the respondent 
following building work which he undertook on his neighbouring property.  

[6] On 13 December 2017, following the receipt of the summons commencing the 
action in this court, the respondent’s attorneys wrote a letter to the applicant’s 
attorneys urging the applicant to withdraw the action and to tender the respondent’s 
costs, because, according to them, the matter belonged in the magistrates’ court and 

                                                           
4 A person against whom an order was granted in such person's absence in an urgent application may by notice 

set down the matter for reconsideration of the order.  
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not in the high court.  By letter of even date, the applicant’s attorneys advised the 
respondent’s attorneys that summons ‘was advisedly issued out of the High Court’ 
and that the applicant ‘will not withdraw the instant action or tender [their] client’s 
costs’.  

 [8] The applicant explains that he initiated the action in the high court, because of 
the ‘circumstances which prevailed at that time, inter alia, the unfounded and 
scurrilous allegations made against [him] personally by the defendant, which could 
potentially have impacted on [his] reputation and credibility – a serious issue for a 
senior counsel of this Court.’  He states ‘that the respondent did not only dispute the 
quantum of the claim, but at that time, disputed the existence of any agreement, 
including casting aspersions on [his] integrity in alleging such an agreement.’  The 
dispute, according to him, at that stage ‘included allegations of mala fides and 
impropriety made by the defendant against [him]’.  He states that ‘until such time as 
the respondent belatedly contended that we agreed on the payment of R20, 000.00, 
which I dispute, he strenuously denied that there was any agreement with me as 
contended by me, or at all, relating to plastering the wall.’  Other than for bare 
denials, the respondent does not engage with these factual averments made by the 
applicant. 

[9] The registrar allocated 15 February 2019 as the trial date for the action in this 
court.  The applicant’s attorneys served the notice of set down for trial on the 
respondent’s attorneys on 24 May 2018. On 28 June 2018, pursuant to admissions 
sought by the applicant at a pre-trial conference that was held on 13 June 2018, the 
respondent admitted that he agreed to plaster and paint the new boundary wall on 
the side facing the applicant’s property and he admitted his liability for ‘the 
reasonable amount claimed by  the Plaintiff initially, in the sum of R20,000-00 
(twenty thousand rand), as tendered in his plea’.  According to the applicant, 
although there had been good reason for him to initiate the action in the high court, 
once the respondent conceded the existence of the agreement as well as a portion 
of the quantum of his claim, ‘the only outstanding matters for trial are the issues of 
quantum and costs.  The difference in quantum is not an issue that should occupy 
the High Court.’ 

 [18] Rule 39(22) of the Uniform Rules of Court provides as follows: 

‘By consent the parties to a trial shall be entitled, at any time, before trial, on written 
application to a judge through the registrar, to have the cause transferred to the 
magistrate’s court: Provided that the matter is one within the  jurisdiction of the latter 
court whether by way of consent or otherwise’. 

[19] And r 50(9) of the Rules Regulating the Conduct of the Proceedings of the 
Magistrates’ Courts of South Africa provides thus: 

‘The summons or other initial document issued in a case transferred to a court in 
terms of rule 39(22) of the Rules Regulating the Conduct of the Proceedings of the 
Several Provincial and Local Divisions of the High Court of South Africa shall stand 
as summons commencing an action in the court to which such case has been so 
transferred and shall, subject to any right the defendant may have to except thereto, 
be deemed to be a valid summons, issued in terms of the rules and any matter done 
or order given in the court from which such case has been transferred and the case 
shall thereupon proceed from the appropriate stage following the stage at which it 
was terminated before such transfer.’ 
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[20] Furthermore, the respondent does not substantiate with evidence that the costs 
he had thus far incurred have been any different to or greater than those he would 
have incurred to date had the action been initiated in the magistrates’ court.  The 
remaining issues at trial will be ventilated on the existing pleadings and pre-trial 
procedures which have been completed. 

[21] The respondent’s contention to the effect that, because the amount of the 
applicant’s claim falls within the jurisdiction of the magistrates’ court, he was not 
entitled to initiate the action in the high court, is also not entirely correct.  It is trite, as 
a general rule, that ‘a litigant instituting proceedings in the High Court when he or 
she ought to have proceeded in a lower court will be mulcted in costs in so far as 
such litigant will, if successful in his or her claim, be awarded costs only on the scale 
applicable in the forum he or she ought to have chosen’.  (LAWSA Vol 3 Part 2 
Second Edition para 299.)  However, a plaintiff may justify his recourse to the high 
court, and the question whether high court costs or magistrates’ court costs are to be 
awarded is a matter within the discretion of the trial judge, to be exercised judicially 
upon a consideration of all the facts.  (Ramsuran and another v Yorkshire Insurance 
Co Ltd 1965 (2) SA 263 (D) at 264G-265A.) 

[24] I realise that this is not an action brought to vindicate the applicant’s character or 
reputation, but whether the considerations referred to by him justified his initiation of 
the action in the high court, should, together with all other relevant factors, best be 
considered by the trial court in exercising its discretion in respect of costs at the 
conclusion of the trial.  To require this court to do so at this stage in these 
proceedings is premature.  This decision can be taken only after the trial court has 
considered all the facts before it.  

 [27] The result is that in my view the sensible and appropriate order is to reserve all 
costs incurred to date for determination by the trial court at the appropriate 
time.  This conclusion is dispositive of the application and counter-application and 
renders it unnecessary to consider the question whether paragraphs 5 and 6 of the 
respondent’s attorneys’ letter dated 4 December 2018 amounted to a consent for the 
matter to be transferred to the magistrates’ court with costs reserved, as contended 
for by the applicant, and the alternative awards of costs that ought to be made 
should an award of costs as claimed in the counter-application not be made, as 
contended for by the respondent. 

[28] There remain, however, to be considered the costs of the present application 
and counter-application.  No good grounds exist for a departure from the general rule 
that costs follow the event.  The applicant as the overall successful party is clearly 
entitled to his costs of the application and of opposing the counter-application.  He 
requests costs on a punitive scale.  But, in my view, this is not one of those ‘rare’ 
occasions where a deviation from the ordinary rule that the successful party be 
awarded costs as between party and party is warranted, not as far as the application 
or the counter-application is concerned.  (See LAWSA Vol 3 Part 2 Second Edition 
para 320.) 

[29] In the result the following order is made: 

(a) The application succeeds with costs. 

(b) This action is transferred to the Randburg Magistrates’ Court, all costs incurred to 
date being reserved for determination by the trial court. 

http://www.saflii.org/cgi-bin/LawCite?cit=1965%20%282%29%20SA%20263
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(c) The counter-application is dismissed with costs. 
 

Liberty Group Ltd v Illman (1334/2018) [2020] ZASCA 38 (16 April 2020) 

Prescription – service of summons on surety and co-principal debtor – prescription in 
favour of another surety and co-principal debtor not interrupted thereby. 

 
The Supreme Court of Appeal (SCA) dismissed an appeal brought by the appellant, 
Liberty Life Limited, against a judgment of the Gauteng Cape Division of the High 
Court, Pretoria. The anterior issue in the appeal was whether a surety who also bind 
him or herself as co-principal debtor becomes a co-debtor with the principal debtor, 
and with other sureties. Ancillary thereto, was whether the service of a summons on 
any of the sureties interrupts the running of prescription in favour of the others. The 
appellant was a cessionary of rights from an agreement between Charter Life 
Insurance Company Ltd and an entity called ECE, which was subsequently de-
registered. The respondent, Mr Warren Illman and seven others had signed as 
sureties and co-principal debtors for the liabilities of ECE. 

On 22 September 2011, the appellant, as cessionary, issued summons against the 
respondent and other sureties for payment of an amount of R1 029 963.50 being 
monies owed by ECE to Charter Life.  It was alleged that the agreement between the 
parties was terminated on 14 March 2011.  On 29 September 2011 the summons was 
served on one of the sureties, Mr Russel John September (Mr September), who was 
the seventh defendant. He failed to deliver a notice of intention to defend and default 
judgment was granted against him on 27 January 2012. Summons was served on the 
respondent approximately five years later, on 31 March 2016. The respondent raised 
a special plea of prescription to the appellant’s claim as summons was served was 
served three years after cancellation of the agreement on 14 March 2011. 

The appellant delivered a replication to the respondent’s plea of prescription, the 
essence of which was that: as the appellant and Mr September had bound themselves 
to the appellant as sureties and co-principal debtors in solidum with ECE, they became 
‘co-debtors.’  As service of the summons on Mr September was within the prescription 
period, the running of prescription in favour the respondent and all other sureties was 
interrupted. Accordingly, it was pleaded, the claim against the respondent had not 
prescribed. The high court upheld the respondent’s special plea of prescription, 
holding that by signing as sureties and co-principal debtors with ECE, they did not 
become co-debtors and service on Mr September did not interrupt prescription running 
in favour of the respondent. 

On appeal to the Supreme Court of Appeal, the appellant persisted with its argument 
that the respondent and Mr September were co-debtors, and that service of summons 
on Mr September served to interrupt the running of prescription in favour of the 
respondent. The appellant, however, recognised that its argument was contrary to the 
decisions of Kilroe-Daley v Barclays National Bank [1984] 2 All SA 551; 1984 (4) SA 
609 (A) and Neon and Cold Cathode Illuminations (Pty) v Ephron [1978] 2 All SA 1; 
1978 (1) SA 463 (A). In Kilroe-Daley, it was held that the addition of the words                      
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‘co-principal debtor’ did not transform the contract into any contract other than one of 
suretyship. Consequently, if the principal debt became prescribed the surety’s debt 
also became prescribed and ceased to exist. In Neon it was held that the sole 
consequence of a surety binding himself as a co-principal debtor is that, as regards 
the creditor, he renounces the benefits such as excussion and division available to 
him, and he becomes liable with the principal debtor jointly and severally. It did not 
make him a co-debtor. It was submitted on behalf of the appellant that to the extent 
the two decisions concluded as summarised above, they were incorrectly decided and 
should be reversed. 

Accordingly, the Supreme Court of Appeal rejected the appellant’s argument and         
re-affirmed the correctness of its decisions in Kilroe-Daley and Neon and restated the 
law as follows: A surety and co-principal debtor does not undertake a separate 
independent liability as a principal debtor; the addition of the words ‘co-principal 
debtor’ does not transform his contract into any contract other than one of suretyship. 
The surety does not become a co-debtor with the principal debtor, nor does he become 
a co-debtor with any of the co-sureties and co-principal debtors, unless they have 
agreed to that effect.  

Another basis of the appellant’s case was Justinian’s constitution. The effect of the 
constitution is that if a creditor, through the service of a process, claimed payment 
from one co-debtor who bound himself jointly and severally with others, the remaining 
co-debtors could not rely upon extinction of the debt by prescription. The principle was 
received into Roman-Dutch law. Voet extended this to sureties by adopting the view 
that interruption of prescription in respect of a principal debtor served to interrupt 
prescription in respect of a surety. The appellant urged the court to apply this principle 
to the converse situation. In other words, to concluded that the interruption of 
prescription in respect of a surety serves to interrupt prescription in respect of                  
a principal debtor. Once so decided, the further logical extension of the principle would 
be that interruption of prescription in favour of a surety would also interrupt prescription 
in favour of a co-surety. The result would therefore be that service on Mr September 
interrupted prescription in favour of the respondent. The Supreme Court of Appeal 
declined the invitation to further extend the Justinian constitution on the basis that this 
would constitutes a substantial deviation of the common law principles on the law of 
suretyship, and there were no cogent reasons to do so. 

In the circumstances, the Court (per Makgoka JA) with Swain, Mokgohloa and Nicholls 
JJA and Koen AJA concurring), dismissed the appeal with costs.  
 

MTEC Rustenburg and Others v Capricorn District Municipality (743/2018) 
[2020] ZASCA 36 (6 April 2020) 

Appeal-Reconsideration of an order refusing special leave to appeal by two judges of 
the Supreme Court of Appeal (SCA) in terms of s 17(2)(f) of the Superior Courts Act 
10 of 2013. 

  

http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
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Mokgohloa JA (Ponnan and Saldulker JJA and Gorven and Eksteen AJJA 
concurring) 

[1] This is an application for the reconsideration of an application for special leave to 
appeal, brought in terms of s 17(2)(f) of the Superior Courts Act 10 of 2013 (the Act). 

[2] The application falls to be considered against the backdrop of the following facts: 
On 22 February 2008, Dikgwetlo Trading CC (Dikgwetlo), the third applicant, and an 
entity known as MTEC Holdings (Pty) Ltd (Holdings) entered into a joint venture 
agreement. The purpose of the joint venture was to bid for a tender issued by the 
respondent, the Capricorn District Municipality, under project number: CON – 
EO219/2008 for the construction of the Blouberg Landfill. On 30 April 2008 the 
tender was successfully awarded to the joint venture. On 15 September 2008, 
Dikgwetlo withdrew from the joint venture, at which point the respondent instructed 
Holdings not to continue with the work. 

[3] On 29 July 2011 the first applicant, MTEC Rustenburg CC (the CC) issued 
summons against the respondent out of the Gauteng Division of the High Court, 
Pretoria, claiming payment of monies due for work done and services rendered, 
ostensibly in terms of the tender. The claims were based on the respondent’s alleged 
breach of its obligation in terms of the tender agreement. 

[4] The respondent defended the action and pleaded, amongst other things, that the 
CC did not have locus standi to sue and that the summons was issued without 
timeously serving a notice in terms of s 3 of the Institution of Legal Proceedings 
against certain Organs of State Act 40 of 2002. On 19 September 2011 the CC and 
the second appellant, Naomi Tracey Tsebe (Ms Tsebe), who described herself as 
‘the only member of the [CC]’, launched an application for condonation in terms of s 
3(4) of that Act. 

[5] On 1 February 2013, and on the application of the CC and Ms Tsebe, Dikgwetlo 
was joined by the high court as the second plaintiff in the action and the third 
applicant in the condonation application. Dikgwetlo, however, took no part in the 
proceedings either before the high court or this court. The condonation application 
was heard by Pretorius J, who, on 26 January 2018, dismissed the application inter 
alia on the grounds that the applicants failed to: (i) establish adequate prospects of 
success in the main action; (ii) give a reasonable explanation for the delay in giving 
the notice; (iii) satisfy the court that the debt has not been extinguished by 
prescription; and (iv) satisfy the court that the organ of state will not be unreasonably 
prejudiced. An application for leave to appeal against the high court’s decision was 
subsequently refused by Pretorius J. 

[6] The applicants then applied to this court in terms of s 16(1)(b) of the Act for leave 
to appeal the decision of the high court. The two judges of this court, who considered 
the petition in chambers, dismissed it on the grounds that there were no reasonable 
prospects of success on appeal and that there was no other compelling reason why 
the appeal should be heard. The applicants thereupon applied to the President of 
this court, in term of s 17(2)(f) of the Act, for a reconsideration of the refusal of leave 
by the two judges of this court. The President made an order referring the 
reconsideration application for the hearing of oral argument. It is this application 
which now serves before us. 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s17
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[7] We are thus required to consider whether there are circumstances which warrant 
the reconsideration or variation of the earlier order of the two judges of this court 
dismissing the application for leave to appeal. 

 [12] It follows that any claim by the CC based on those agreements cannot succeed. 
Pretorius J can thus not be faulted for dismissing the CC’s application for 
condonation. The CC’s envisaged action against the respondent is plainly a non- 
starter. The learned judge was accordingly correct to have dismissed the application 
for leave to appeal. The same holds true for the two judges of this court, who also 
dismissed with costs the further application to this court for leave to appeal. 

[13] In the result: The application for reconsideration is dismissed with costs, such 
costs to be paid jointly and severally by the first and second applicants, the one 
paying the other to be absolved. 
 

Ekurhuleni West College v Segal and Another (1287/2018) [2020] ZASCA 32 (2 
April 2020) 

Review – adjudicator’s determination under a building contract susceptible to 
revision in pending arbitration – proceedings uncompleted – review generally 
entertained only to prevent grave injustice – no such circumstance shown – high 
court correctly dismissed review application. 

 Van der Merwe JA (Ponnan, Molemela, Dlodlo and Nicholls JJA concurring) 

[1] The appellant, the Ekurhuleni West College (the College), is a public college 
established as a juristic person in terms of s 3 of the Continuous Education and 
Training Act 16 of 2006. In terms of a written building contract, the College employed 
the second respondent, Trencon Construction (Pty) Ltd (Trencon), to build a 
conference centre on its premises. By the time that the construction came to be 
‘practically completed’ within the meaning of the building contract, various disputes 
arose between the parties. Trencon referred these disputes to the first respondent, 
Mr Stanley Harold Segal (the adjudicator) for adjudication. Aggrieved by the 
adjudicator’s determination, the College approached the Gauteng Division of the 
High Court, Pretoria for the review and setting aside thereof. Trencon opposed the 
application and filed a counter-application for the enforcement of the determination. 
De Vos J dismissed the application with costs and granted the counter-application 
with costs on the attorney and client scale, in both instances including those of two 
counsel, but granted leave to the College to appeal to this Court. 

 [23] It follows that the review application had to fail and the counter-application for 
enforcement of the determination was correctly allowed. The College complained, 
however, about the attorney and client costs order on the counter-application and 
pointed out that the court a quo gave no reasons for a punitive costs order. The 
absence of reasons for a costs order may indicate that the court did not exercise its 
discretion judicially. I shall assume in favour of the College that this is the case here 
and that this court should reconsider the costs of the counter application. In my view 
the review application amounted to an abuse of process. Instead of forthwith making 
payment in terms of the interim determination as it was obliged to do and despite 
having expeditiously invoked the remedy of arbitration, the College went to court with 
an application that was bound to fail. Thus it intentionally frustrated the rights that 
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Trencon’s counter-application aimed to enforce. For these reasons costs on the 
attorney and client scale was justified. 

[24] In the result the appeal is dismissed with costs, including the costs of two 
counsel. 
 

FirstRand Bank Ltd v McLachlan and Others (394/2019) [2020] ZASCA 31 (1 
April 2020) 

National Credit Act 34 of 2005 (NCA) – debt review – rescission of order for debt 
review granted in the magistrate’s court – monthly instalment insufficient to cover 
interest – debt review order void – rescission order not appealable. 

 Mbatha JA (Saldulker, Swain and Schippers JJA and Eksteen AJA concurring) 

[1] This appeal raises two issues: firstly, the powers of the magistrate’s court in 
making a debt review order in terms of s 86(7)(c)(ii) of the National Credit Act 34 of 
2005 (the NCA); and secondly, whether the rescission of a debt review order, by 
virtue of it being null and void, is appealable. 

[2] On 25 November 2011 the magistrate’s court, Westonaria (the magistrate’s court) 
granted a debt review order in terms of s 86(7)(c)(ii) in favour of the second and third 
respondents (the respondents), Roshen and Komarie Maharaj. The respondents 
complied with the order until June 2017, when the appellant (the bank) brought an 
application for the rescission of the order in terms of rule 49(8) of the Magistrates’ 
Court Rules on the ground that it was void ab origine. The magistrate upheld the 
application and rescinded the debt review order. In an appeal to the Gauteng 
Division of the High Court, Johannesburg, the order of the magistrate was set aside. 
The present appeal, with the special leave of this Court, is against the order of the 
high court. 

[22] The judgment sought to be appealed by the respondents lacked any of the 
attributes in the Zweni v Minister of Law and Order of the Republic of South 
Africa 1993 (1) SA 523 (AD); [1993] 1 All SA 365 (A), (536B-D) where the court 
ruled against the appealability of the interim order made by the court of first instance. 
It held that the interim order should be tested against (i) the finality of the order; (ii) 
the definitive rights of the parties; and (iii) the effect of disposing of a substantial 
portion of the relief claimed. Therefore, the reliance by the court a quo in Slabbert v 
MEC for Health and Social Development, Gauteng [2016] ZASCA 153, was 
misplaced. The door is still open to the respondents to approach the magistrate’s 
court for a determination of a new debt review order. 

[23] I turn to the costs of the appeal. The respondents counsel submitted that, in the 
event that the appeal is upheld, this Court should make no order as to costs as the 
prosecution of the appeal was in the public interest. This could not be the case as 
the matter rested on the interpretation of the provisions of the NCA. The respondents 
could have withdrawn their opposition to the appeal to minimise costs, but pursued 
the appeal to the date of the hearing. The respondents could have abided by the 
decision of this Court, if they felt that it was in the public interest, but failed to do so. 
For these reasons, the respondents should be ordered to pay the appellant’s costs, 
including the costs of two counsel. 

[24] In the result, I make the following order: 

http://www.saflii.org/cgi-bin/LawCite?cit=1993%20%281%29%20SA%20523
http://www.saflii.org/cgi-bin/LawCite?cit=%5b1993%5d%201%20All%20SA%20365
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2016%5d%20ZASCA%20153
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1 The appeal is upheld with costs, including the costs of two counsel. 

2 The order of the court below is set aside and replaced with the following order: 

‘The appeal is dismissed with costs.’ 
 

Bergh and Others v Agricultural Research Council (93/2019) [2020] ZASCA 30 
(1 April 2020) 

Judges-court below failed to provide reasons for order – deplorable – bringing 
administration of justice into disrepute.Copyright – computer program – claim based 
on authorship and on s 5(2) of the Copyright Act 98 of 1978 – claim not proved 
– Navsa JA (Wallis, Van der Merwe and Schippers JJA and Mojapelo AJA 
concurring): 

[1] This is an appeal against an extensive order granted by the Western Cape 
Division of the High Court, Cape Town (Kose AJ), in favour of the respondent, the 
Agricultural Research Council (the ARC), a juristic person established in terms of s 2 
of the Agricultural Research Act 86 of 1990 (the Act). The order against six 
respondents followed on a claim of breach of copyright and unlawful competition in 
relation to BeefPro, a computer program that serves as a cattle or herd management 
tool. Five of those respondents are the present appellants. The sixth, the South 
African Stud Book, is an animal improvement voluntary association (Stud Book) and 
also a ‘registering authority’ in terms of the Animal Improvement Act 62 of 1998 (the 
ANI Act). Stud Book did not participate in the appeal. We were informed by counsel 
for the ARC that no relief had ultimately been sought against Stud Book and that 
before the application was finalised, the case against Stud Book was withdrawn. 

 [3] The order was issued on 8 August 2018, close to two years after oral argument 
had been presented by the parties. Repeated requests for reasons for the order 
were met with no response. Thus, this appeal has to be adjudicated, more than four 
years after oral argument was finalised, without the benefit of a judgment by the 
court below. This is a truly deplorable aspect to which I will revert later in this 
judgment. In the absence of a reasoned judgment it is necessary to set out the facts 
in greater detail than would otherwise be the case. 

[4] The order, it will be seen, did not exclude Stud Book. This might be due to the 
lengthy passage of time before the order was issued. Although the relief claimed by 
the ARC was dependent on its claim to ownership of the BeefPro program, this 
appeal is not about the complexities of copyright law. Rather, it turns on what the 
evidence adduced in the court below reveals about the terms under which the 
BeefPro program was commissioned and whether a basis existed for the ARC to 
claim ownership thereof. 

[5] The ARC operates within a legislative framework. The relevant parts of the 
legislation under which it conducts operations and the factual background 
culminating in the present appeal are set out hereafter. 

 [69] In the present case it cannot be emphasised enough that it is indeed deplorable 
that the litigants were made to wait for approximately two years for an order to issue, 
at which point no reasons were supplied and requests for reasons were met with no 
response. This can only bring the administration of justice into disrepute. It is hoped 
that this court will in the future not have to deal with circumstances such as these. 

http://www.saflii.org/za/legis/consol_act/ca1978133/index.html#s5
http://www.saflii.org/za/legis/consol_act/ca1978133/


201 
 

[70] The following order is made: 

1. The appeal is upheld with costs, including the costs of two counsel. 

2. The order of the court below is set aside and substituted as follows: 

‘The application is dismissed with costs, including the costs of two counsel.’ 
 

 

Liberty Group Limited t/a Liberty Life v K & D Telemarketing and Others 
(1290/18) [2020] ZASCA 41 (20 April 2020) 

Judgment-electonically-This judgment was handed down electronically by circulation 
to the parties' legal representatives by email, publication on the Supreme Court of 
Appeal website and release to SAFLII. The date and time for hand-down is deemed 
to be 09h45 on 20 April 2020. 

Absolution from the instance-effect- at end of trial – application to reopen a case 
under same case number on same pleadings in order to thwart prescription-not 
permissible. 

Ledwaba AJA (Navsa and Van der Merwe JJA concurring) 

[1] The central issue in this appeal is whether, after an order of absolution from the 
instance at the end of a trial, the appellant, Liberty Group Limited t/a Liberty Life 
(Liberty), was entitled to reopen its case, to pursue its original claim on the same 
pleadings, in an attempt to thwart a plea of prescription. The Gauteng Division of the 
High Court, Pretoria (Tuchten J), dismissed the appellant's application for leave to 
reopen its case. The question is whether that conclusion was correct. The 
background is set out hereafter. 

[2] In about June 2009 the appellant and first respondent, K and D Telemarketing, 
entered into a written commission agreement in terms of which the latter would act 
as an independent intermediary to canvas insurance contracts on the appellant's 
behalf. 

[3] In 2010, Liberty issued summons under case no 75525/2010 against the 
respondents and claimed R 515 964.95, being the commission paid to the first 
respondent on the basis that the insurance policies registered by the first respondent 
had lapsed. In terms of the commission agreement the first respondent was liable to 
refund the appellant the commission paid. The second and third respondents, Ms 
Karen Shafer and Mr Eric Butowsky, were sued as sureties. 

[4] The trial was conducted in April 2015 before Louw AJ. Two witnesses testified in 
support of Liberty’s case. After their testimony Liberty closed its case. Thereupon the 
respondents applied for absolution from the instance. That application was refused. 

[5] The respondents proceeded to lead the evidence of one witness and thereafter 
closed their case. Judgment was reserved and delivered on 4 September 2015, 
absolving the respondents from the instance with costs. The trial court found that the 
appellant had not presented sufficient evidence to prove that its claim was correctly 
calculated. In short, the court held that quantum was not proved. In respect of Mr 
Butowsky, the court found, in addition, that the suretyship had not been proved. 
Louw AJ’s judgment was not appealed against. It is necessary to record that on the 
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day that Louw AJ handed down his judgment Liberty’s claim if it had to be pursued 
anew had become prescribed. 

[6] Subsequent to the judgment in February 2016 and March 2016, Liberty delivered 
a notice of amendment in terms of Rule 28 and a summary of expert evidence in 
terms of Rule 36. It sought thereby to rectify the gap in its case, which led to the 
order of absolution from the instance. The respondents regarded the procedure 
followed by the appellant as irregular and challenged it. The challenge was upheld. 
In upholding the objection to the steps sought to be taken by Liberty, Van der 
Westhuizen AJ observed that a plaintiff against whom an order for absolution is 
made, and who wants to proceed on the same papers, must apply to court for leave 
to do so. 

[7] Thereafter, Liberty brought an application for leave to reopen the trial. That 
application was dismissed by Tuchten J. Liberty, with the leave of the court below, 
now appeals against that decision. 

[8] The court below noted that there was no doubt that it was competent for a plaintiff 
to reopen its case after absolution was granted at the end of the defendant’s case. It 
is clear that in such an instance a defendant cannot raise a plea of res judicata. The 
court below had regard to the decision of this court in Colman v Dunbar 1933 AD 
141. In that case this court had to consider whether to hear further evidence on 
appeal where a judgment of absolution of the instance had been entered. The court 
held (at 160-161) that it was empowered both, to hear further evidence itself or to 
remit the matter to the trial court for this purpose. The court below noted that 
in Colman an appeal had been lodged, which distinguished it from the facts of this 
case, because the appellant had never sought to appeal the order of Louw AJ. 

[9] In terms of chronology the court below recorded that Liberty had instituted action 
against the defendants in 2010, had absolution awarded against it in 2015 and did 
not appeal the order of absolution. It was only in 2017 that Liberty sought the leave 
of the court below to reopen its case. This was done because, if it reinstituted action, 
Liberty would be met with a special plea of prescription. The court below stated that 
there were a number of reasons why the application before it could not succeed. It 
stated that a litigant faced with an order of absolution of the instance always has the 
right to bring further proceedings to enforce his or her claim and that he or she may 
do so by instituting proceedings afresh. For that a plaintiff does not require the leave 
of the court. 

[10] Tuchten J went on to state that a plaintiff could also pursue his or her claim by 
proceeding on the same papers and for that it required a court’s permission. But 
whichever route is followed a plaintiff must proceed de novo. In this regard the court 
below referred to a decision of this court more than a century ago, namely, Steytler v 
Fitzgerald 1911 AD 295 at 304. At para 24 of the judgment of the court below, 
Tuchten J said the following: 

‘That, to my mind, identifies the most important reason why the main application 
must fail. [Liberty] does not ask, and has never asked, that the order of absolution be 
set aside. The consequence of that, counsel all agree, was that prescription 
supervened. No order of a procedural nature can deprive the [respondents] in this 
case of the right to invoke that defence.’ 

http://www.saflii.org/cgi-bin/LawCite?cit=1933%20AD%20141
http://www.saflii.org/cgi-bin/LawCite?cit=1933%20AD%20141
http://www.saflii.org/cgi-bin/LawCite?cit=1911%20AD%20295
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[11] The court below took the view that Liberty had not made out a case for the 
development of the common law and that, in any event, the common law could not 
be developed because of the provisions of the Prescription Act 68 of 1969. 

[12] Steytler is the definitive answer to whether Liberty’s application in the court 
below ought to have succeeded. At 304 Lord De Villiers CJ said the following: 

‘Take the case of a judgment of absolution from the instance. It is classed 
by Voet (42.1.5), among interlocutory sentences, but it has the force of a definitive 
sentence inasmuch as by our practice the particular suit in which it has been 
pronounced is ended, and a fresh suit is necessary to enable the plaintiff again to 
proceed against the same defendant. It has accordingly been frequently held in our 
Courts that a judgment of absolution from the instance may be appealed against, 
and such appeals have been brought from the Cape Supreme Court to the Privy 
Council. It would be different, however, where a Court refuses to grant absolution 
from the instance on the application of the defendant. Such a refusal is purely 
interlocutory and has not the effect of a definitive sentence, inasmuch as the final 
word in that suit has still to be spoken.’ 

[13] Counsel on behalf of Liberty relied on the decision of this court in African Farms 
and Townships Ltd v Cape Town Municipality 1963 (2) SA 555 (A) at 563 as 
authority for its submission that it was entitled to reopen its case on the same 
papers. In African Farms, Steyn CJ said the following (at 563E-F): 

‘As pointed out in Purchase v Purchase 1960 (3) SA 383 (N) at 385, dismissal and 
refusal of an application have the same effect, namely a decision in favour of the 
respondent. The equivalent of absolution from the instance would be that no order is 
made, or that leave is granted to apply again on the same pers.’ 

That dictum relates to motion proceedings. In motion proceedings, usually in 
unopposed matters, an applicant might be given leave to approach a court on the 
same papers, supplemented if so advised. That is not an order susceptible to 
appeal. It is no authority for the proposition that it is permissible, after an order of 
absolution from the instance, to reopen a trial under the same case number on 
existing pleadings. The only equivalence is that in either instance a defence of res 
judicata could not be raised. This would be so when an action is instituted de novo or 
when the application, in terms of leave having been given, is brought on the same 
papers, supplemented, if so advised. That is what the dictum in African Farms was 
conveying. 

[14] The dictum from Steytler cited above makes it clear that it is established practise 
that a decision of absolution from the instance in a trial has the effect of a definitive 
sentence. Simply put, a decision on the sufficiency of evidence led in that suit, by 
way of an order of absolution from the instance, has a definitive effect and is 
susceptible to appeal. The court is functus officio and has no power or jurisdiction to 
hear any further evidence in relation thereto.[1] To hold otherwise, that is, if Liberty’s 
contentions were to be upheld, it would have the effect of litigants being left in a state 
of uncertainty, in that actions would remain susceptible to resuscitation indefinitely. 
This offends against the principle of finality in litigation. 

[15] Although Liberty proposed in its heads of argument that the common law as 
expressed in Steytler should be developed so as to enable Liberty to reopen its 
case, on the basis of the constitutional right of access to courts,[2] counsel did not 

http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/cgi-bin/LawCite?cit=1963%20%282%29%20SA%20555
http://www.saflii.org/cgi-bin/LawCite?cit=1960%20%283%29%20SA%20383
http://www.saflii.org/za/cases/ZASCA/2020/41.html#_ftn1
http://www.saflii.org/za/cases/ZASCA/2020/41.html#_ftn2
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pursue this with any enthusiasm or vigour. The short answer to that proposition is 
that Liberty had its day in court. That it provided insufficient evidence to sustain its 
case is entirely its own fault. There is no systemic failure here. In light of the 
conclusions reached above, it is not necessary to deal with the submissions by 
counsel on the effects of the Prescription Act. It suffices that the 1969 Prescription 
Act has been in effect for 5 decades and that, contrary to counsel’s submissions, the 
practical effect of the 1943 Act[3] on the reinstitution of Liberty’s case would have 
been the same. 

[16] Finally, there is no justification for the punitive costs order sought by the 
respondents. For the reasons set out above it is clear that the appeal must fail. 

[17] The following order is made: 

The appeal is dismissed with costs. 

  
 

Rand West City Local Municipality v Quill Associates (Pty) Ltd and Another 
(72470/2018) [2020] ZAGPPHC 99 (16 April 2020) 

Execution- Rule 45 of the Uniform Rules of this Court-reviewable,  

Judgment- interest- “interest a tempore morae” –from when calculated-calculated 
from the date when the liability arose or on the date of demand or on the date when 
the summons was served or on the date of judgment, as provided for in the 
Prescribed Rate of Interest Act, No 55 of 1975 (hereinafter referred to as “the 
Interest Act”); and 

Judgment- value-added tax -payable on an amount in respect of an order or an 
award that was made by a Court pursuant to the infringement of a copyright, as 
provided for in the Copyright Act, No 98 of 1978 (hereinafter referred to as 
“the Copyright Act&rdquo 

The Applicant is the successor-in-title of the Randfontein Local Municipality and the 
Westonaria Local Municipality, after the amalgamation of the aforementioned two 
municipalities on 3 August 2016.  The First Respondent (as Plaintiff) initiated 
proceedings in this Court against Randfontein Local Municipality, under case no. 
36264/2013, and Westonaria Local Municipality, under case no. 36265/2013.  The 
two actions were consolidated and the trial was presided over by Potterill J 
(hereinafter referred to as “the Court”).  

IS VALUE ADDED TAX PAYABLE ON THE AMOUNT THAT WAS DETERMINED 
BY THE COURT 

10. The First Respondent is a “vendor”, as provided for in the Value-Added Tax Act, 
No 89 of 1991 (hereinafter referred to as “the VAT Act”).   

24. The Court therefore found that the First Respondent’s claims were “not damages 
in terms of Section 24(1) of the Copyright Act, but a reasonable royalty in terms 
of Section 24(1A) of the Copyright Act.”[33]  

http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/cases/ZASCA/2020/41.html#_ftn3
http://www.saflii.org/za/legis/consol_act/ca1978133/
http://www.saflii.org/za/legis/consol_act/ca1978133/
http://www.saflii.org/za/legis/consol_act/ca1978133/
http://www.saflii.org/za/legis/consol_act/ca1978133/index.html#s24
http://www.saflii.org/za/legis/consol_act/ca1978133/
http://www.saflii.org/za/legis/consol_act/ca1978133/index.html#s24
http://www.saflii.org/za/legis/consol_act/ca1978133/
http://www.saflii.org/za/legis/consol_act/ca1978133/
http://www.saflii.org/za/cases/ZAGPPHC/2020/99.html#_ftn33
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25. The Court held that the Applicant infringed the First Respondent’s copyright, as 
provided for and envisaged in Sections 23 and 24 of the Copyright Act[34]. 

26. Regard being had to the provisions of the Income Tax Act, No 58 of 1962 
(hereinafter referred to as “the ITC”), the critical question in deciding whether an 
amount received by way of “damages” or “compensation” is subject to income tax or 
not, is whether such an amount was received to compensate the taxpayer, i.e. the 
First Respondent, for a loss of profits that it would otherwise have earned, or 
whether it was compensation for the loss, surrender or sterilisation of a fixed capital 
asset.  The reason for this inquiry is that the general part of the definition of “gross 
income” in Section 1 of the ITA excludes receipts and accruals of a capital nature.  

40. In my view the contractual rights of the First Respondent, alluded by the Court in 
its judgment, were surrendered and replaced by the award in the amount of R10,5 
million, which occurred in the course of the furtherance of the First Respondent’s 
enterprise or normal business activities.  

41. In the light of the aforementioned I am unable to identify a basis upon which to 
conclude that the First Respondent would not be liable for value-added tax on the 
amount awarded by the Court. The fact that the award was not calculated with 
reference to value-added tax is irrelevant.  

50. I therefore find that value-added tax is payable by the Applicant on the amount 
that was awarded by the Court in its judgment dated 31 July 2015, as amplified by 
the orders which were made on 15 September 2015 and 11 May 2017 respectively.  

  

IS THE FIRST RESPONDENT ENTITLED TO CLAIM INTEREST ON THE 
AMOUNTS AWARDED BY THE COURT A TEMPORE MORAE, I.E. FROM THE 
DATE UPON WHICH THE SUMMONSES WERE SERVED 

51. The summonses were served: 

51.1.    on Randfontein Local Municipality on 15 July 2013; and 

51.2.    on Westonaria Local Municipality on 17 July 2013.  

  

52. The First Respondent claims interest calculated from the date upon which the 
summonses were served on the Applicant’s predecessors, which is evident from the 
calculation upon which the First Respondent relies.  

53. It is the Applicant’s submission and contention that: 

53.1.    this basis for the calculation of interest in law means that interest had to be 
calculated from the date of the order and not from the date of service of 
summons.  Interest awarded a tempore morae means that the interest has to be 

http://www.saflii.org/za/legis/consol_act/ca1978133/index.html#s23
http://www.saflii.org/za/legis/consol_act/ca1978133/index.html#s24
http://www.saflii.org/za/legis/consol_act/ca1978133/
http://www.saflii.org/za/legis/consol_act/ca1978133/
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calculated from the date upon which the judgment debt became due and in casu the 
debt became due on the date of the order;  

53.2.    the First Respondent indicated that it calculated interest on the basis of 
monthly capitalisation thereof.  This is echoed in the writ itself where interest is to be 
“calculated per annum and compounded monthly”.  This is wrong in law; and 

53.3.    the writ of execution is contra the law and legislation, in particular 
the Prescribed Rate of Interest Act, No 55 of 1975. The interest in casu was 
specifically claimed and granted a tempore morae which brings it within the ambit 
of Section 2A(5) of the aforementioned Act and outside the ambit of Section 
2A(2)(a) thereof.[50]  

  

59. The relevant and applicable sections of the Interest Act provides that: 

  

“2A.     Interest on unliquidated debts 

(1)  Subject to the provisions of this section the amount of every unliquidated debt as 
determined by a Court of law, or an arbitrator or an arbitration tribunal or by 
agreement between the creditor and the debtor, shall bear interest as contemplated 
in Section 1. 

(2)  (a) Subject to any other agreement between the parties and the provisions of the 
National Credit Act, 2005 (Act 34 of 2005) the interest contemplated in subsection 
(1) shall run from the date on which payment of the debt is claimed by the service on 
the debtor of a demand or summons, whichever is the earlier.” 

And: 

“(5)      Notwithstanding the provisions of this Act but subject to any other law or an 
agreement between the parties, a Court of law, or an arbitrator or an arbitration 
tribunal may make such order as appears just in respect of the payment of interest 
on an unliquidated debt, the rate at which interest shall accrue and the date from 
which interest shall run.” 

60. The Court did not expressly state from which specific date interest should be 
calculated.  

61. On a proper interpretation and analysis of the order that was made by the Court 
on 31 July 2015, it is evident that interest should be calculated “a tempore morae”.  It 
did so knowing that the starting date of the period for which interest is to be 
calculated is prescribed by Statute, i.e. the Interest Act, and it does not have to be 
repeated in the Court order. It is only when the Court determines that the interest 
should run from a date different from that prescribed by the Interest Act, that the 
Court should expressly determine the starting date of the period for which interest is 
to be calculated, regard being had to what is provided for in Section 2A(5) of the 
Interest Act.  

http://www.saflii.org/za/legis/consol_act/proia1975271/
http://www.saflii.org/za/legis/consol_act/proia1975271/
http://www.saflii.org/za/legis/consol_act/proia1975271/index.html#s2a
http://www.saflii.org/za/cases/ZAGPPHC/2020/99.html#_ftn50
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63. The rate determined by the Court is 15,5% per annum, which was the rate 
prescribed at the time when the summonses were served on the Applicant’s 
predecessors.  The rate prescribed at the date when the Court made its order was 
9% per annum.  If the Court intended that interest should commence on 31 July 
2015, it would probably have ordered a rate of 9% per annum instead of 15,5% per 
annum.  

64. In addition, the essential nature of mora interest must also be taken into 
account.  Mora interest is a species of damages.   

66. I embrace the aforementioned approach which has the following effect: 

66.1.    the First Respondent is reimbursed or compensated as from the date upon 
which the summonses were served on the Applicant’s predecessors, i.e. 17 July 
2013; and 

66.2.    the First Respondent would, if everything went according to plan, have 
earned the royalties and monthly licence payments of R57 000,00 per month.  

  

67. I am therefore satisfied that the manner in which the First Respondent calculated 
the interest, i.e. as from 17 July 2013, is in accordance with the authorities referred 
herein supra and in accordance with the provisions of the Interest Act.  

  

IS THE FIRST RESPONDENT ALLOWED AND ENTITLED TO CLAIM 
COMPOUND INTEREST 

68. Centlivres CJ described interest as “the life-blood of finance”.[57]  In its 
calculation in respect of interest, the First Respondent provides for compound 
interest, which is “interest on interest”.[58]  

69. The Supreme Court of Appeal pronounced on this aspect as follows: 

  

“Interest on interest (compound interest) could not be claimed in Roman and Roman-
Dutch law (authorities omitted).  In our modern law this principle has become 
obsolete, having been abrogated by disuse (authorities omitted).  Compound interest 
may be expressly stipulated for by agreement, is commonplace today in commercial 
and financial dealings and has been sanctioned by our Courts for many years.  In 
principle there appears to be no reason why the right to claim interest on interest 
should be confined to instances regulated by agreement, and why it should not 
extend to the right to claim mora interest (which is a species of damages) on unpaid 
interest which is due and payable.”  

  

http://www.saflii.org/za/cases/ZAGPPHC/2020/99.html#_ftn57
http://www.saflii.org/za/cases/ZAGPPHC/2020/99.html#_ftn58
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70. The fact of the matter is that the First Respondent suffers further damage by 
virtue of the fact that the Applicant failed and omitted to effect payment of the 
royalties and the monthly licence fee since the date upon which the combined 
summonses were served on the Applicant’s predecessors.  Mora interest remains a 
specie of damages on which the First Respondent remains entitled to recovered 
from the Applicant. I therefore find that the First Respondent is entitled to claim 
compound interest from the Applicant, in accordance with and provided for in the 
calculation relied upon by the First Respondent.  

IS THE SECOND RESPONDENT’S DECISION TO ISSUE THE WRIT OF 
EXECUTION SUSCEPTIBLE TO BE REVIEWED AND SET-ASIDE IN 
ACCORDANCE WITH THE PROVISIONS OF PAJA 

74. Administrative action is recognised as actions falling within the executive sphere 
of Government, but even in that sphere all actions by State actors within the 
executive branch of Government do not constitute administrative actions for 
purposes of PAJA. 

81. I am therefore not persuaded that the Second Respondent erred in fact or in law 
by issuing the writ of execution.  On the objective evidence contained in the First 
Respondent’s affidavit in support of the writ of execution, it is evident that the First 
Respondent is entitled to the amounts alluded to and provided therein.  The Second 
Respondent’s decision can therefore not be criticised and the Applicant has 
therefore failed to demonstrate that the writ of execution is not supported by 
its causa, as provided for in this Court’s judgment in the matter of Le Roux v Yskor 
Landgoed (Edms) Bpk, supra.  The writ of execution is supported in accordance 
with what is provided for and contained in the Court’s judgment and order.  

82. The writ of execution is therefore not susceptible to be set-aside, as applied for 
by the Applicant.  No evidence has been adduced in support of the Applicant’s 
contention that the Second Respondent did not apply his or her mind when the writ 
of execution was issued.  The Second Respondent issued the writ of execution 
strictly in accordance with the evidence that was placed before him/her, which 
evidence is premised on the Court’s judgment and order.  

  

In the premises an order in the following terms is made: 

1.    Permission is granted to the First Respondent to deliver a further affidavit 
dealing with the consequences of the amendment of the Applicant’s notice of motion; 

2.    No order in respect of the costs occasioned by the First Respondent’s 
application to file a further affidavit is made; and 

3.    The application is dismissed with costs.  
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Douglas Bennett Incorporated and another v PC Diederiks & Associates [2020] 
JOL 46975 (GP) 

Rule 42 (1)-vary orders-absence of applicants 

This is an opposed application in terms of Rule 42(1) (a) wherein the applicants seek 
to rescind or vary an order which was erroneously granted in the absence of the 
applicants.  

On 20 September 2017, the plaintiff issued summons against the defendants for 
medical services rendered upon instruction of the second defendant acting on behalf 
of the first defendant. 

[3] Pursuant to the service of the summons the defendants entered an appearance 
and on 18 October 2017 and the plaintiff launched summary judgment proceedings 
with the allocated hearing being 6 February 2018. 

[4] The defendants resisted the summary judgment proceedings and delivered their 
affidavits and heads of arguments on 2 February 2018. 

[5] On 5 February 2018, the day prior to the hearing of the matter, the Plaintiffs 
attorney of record agreed with the Defendants that the matter would be removed 
from the roll with costs to be costs in the cause.  

[ 6] What follows was an exchanged of a Notice of Removal via email between the 
parties, where the costs was agreed to be costs on the cause.  

[11] Furthermore, in general terms a judgment is erroneously granted if there existed 
at the time of its issue facts of which the court was unaware, which would have 
precluded the grating of the judgment and which would have induced the court, if 
aware of it, not to grant the judgment.  

[ 16] In the Answering affidavit, the plaintiff responded as follows: 

16.1 That it was always the intention that the summary judgment enrolled for 
February will be removed from the roll in order to allow the defendants to proceed 
with their defence. 

16.2 Neither my letter of 5 February 2018, nor the notice of removal, stated that the 
order of 'costs in the cause' pertained only to the removal of the application from the 
roll of 6 February 2018 

and that the defendants ought to have sought clarification as to which costs, costs in 
the cause related to. 

16.3 Furthermore, it at all times was open to the defendants to have attended court 
on 6 February 2018 in order to ensure that the order 

made by the court on this day indeed reflected the defendants understanding of their 
agreement with the plaintiff.  

16.4 In an application for an opposed summary judgment where the plaintiff is 
minded to allow the defendant leave to defend, it is typically understood that the 
matter will need to be removed from the roll and the defendant would be granted 
leave to defend. 

[ 17] As mentioned in order for an applicant to succeed with a rescission 
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under Rule 42 an applicant must show that the application was 

'erroneously sought or erroneously granted'. 

 [24] In the presence instance the defendants has no misgivings about the 

costs order given by the court on 6 February 2018. They quite rightly 

conceded to and accepted same. Therefore in respect of the costs order 

given on the hearing date, it cannot be said this order on costs was 

erroneously sought or granted. 

[25] This then leaves the order given by the court in relation to the merits 

of the application. As mentioned it has been conceded that the order on 

the merits given by the court, was not the order agreed upon by the 

parties on 5 February 2018. As mentioned, if the application was merely 

removed and if the plaintiff was of the intention to proceed with the 

summary judgment in future, another date would have to have been 

applied for and the previously removed summary judgment application 

set down and ultimately adjudicated upon. If the defendants in this 

instance would then have been successful with their opposition, no 

different order would have been given by the court, but for the order to 

grant the defendants leave to defend. 

(26] It therefore must follow, that the resultant order on the merits sought 

and given by the court on 6 February 2018, albeit not intended by the 

parties at the time, had the same desired outcome as if the summary 

judgment application was only later adjudicated upon. It certainly is not 

an order erroneously sought or granted by the court. In addition thereto, 

the order so given is also not an order which can be considered to be 

prejudicial to any of the defendants' rights. 

COSTS 

[27] As far as costs and having regard to what has been espoused in the 

respective affidavits, I am of the opinion that the appropriate costs order 

in the circumstances will be to order each party to pay its own costs. 

ORDER 

[28] As a consequence the application falls to be dismissed with each 

party ordered to pay its own costs. 
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Selota v South African Legal Practice Council [2020] JOL 47060 (GP 

Legal practitioner- Fidelity Fund Certificate- re-issue refused- expert did not give 
proof-trust account in shambles 

The applicant issued a Notice of Motion by way of urgency, for an order declaring 
that the applicant is entitled to a Fidelity Fund Certificate in terms of Section 85 of the 
Legal Practice Act as from 5 February 2019. 

4. The only issue is whether respondent has not and the basis on which 

the respondent can deny and/or denied the issuing of the Fidelity Fund 

Certificate is in respect of the debit balance of R103,941.85 (hereinafter 

referred to as "R103,000.00"J. 

5. The letter by Ms Mpete previously in the employ of the respondent is a 

confirmation that if the firm [applicant's practice] pays R103,000.00 into the trust 
account the deficit of R103,000.00 will be resolved. The applicant provided proof of 
payment of the said amount into his trust account. 

6. The applicant paid prescribed fees and charges imposed by the 

Respondent as well as his membership fees and fees for late submission 

of the audit report. 

7. The respondent never formally refused to issue the applicant with a Fidelity Fund 
Certificate and provided no reasons why the applicant should not be issued with a 
Fidelity Fund Certificate. The applicant complied in that he supplied copies of 
journals as per the indication by Ms Mpete. Applicant furthermore provided Ms 
Mpete an exposition of allocations. 

8. The applicant will argue that the respondent is sui generis but in terms of Section 
85(6) of Legal Practice Act, when application is made for the issuing of a Fidelity 
Fund Certificate the Legal Practice Council must issue same in terms of Rule 54.29 
and 54.30 of the Legal Practice Act. 

Rule 54.29 deals with an unqualified audit report and a Fidelity Fund Certificate must 
be issued if the respondent is satisfied that trust account is in order. 

9. The fact that applicant's audit report for 2020 was unqualified must be 

taken into consideration 

10. The letter by Mr Gladman Monyane, dated 24 October 2019, addressed the 
issues respondent had with the qualified audit report. Reference was made to the 
Affidavit by Gladman Moyana (which Affidavit in the documents before me was 
unsigned). According to Mr Da Silva, the original Affidavit was handed to the 
Honourable Awakoumides AJ on 21 November 2019. 

11. Two facts are common cause: 

[i] In terms of the auditor's report dated 2 November 2018, the question of the 
elimination of creditors· with debit balances in the sum of R103,000.00 is in dispute. 
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 [ii} The question whether the applicant provided a satisfactory explanation regarding 
the 14 creditors' debit balances in the sum of R103,000.00. 

12. The applicant complied with the requirements and specifically that 

transfers were made from the business account and not from the trust 

account. The contradictory explanations by the applicant were fully dealt 

with in the report by Mr Muller. The respondent failed to address the 

contradictory versions in the answering affidavit and addressed same 

from the bar. The applicant did not have time to deal with same in his 

replying affidavit. The correct version is contained in the report by Mr 

Muller. Reference by Mr Groome on behalf of the respondent, to page 

100 is an unfair attack on the applicant. 

13. At no stage did the respondent inform the applicant what documentation 

the respondent requires. The documentation required by Ms Mpete were 

provided. The version of the respondent regarding. Ms Mpete cannot be 

accepted in that there is no supporting affidavit by Ms Mpete and/or any 

other employee of the respondent to confirm the correctness of the 

version by the respondent. 

14. The applicant complied with Rule 54.30 and Chapter 7 of the Legal 

Practice Act and as such a Fidelity Fund Certificate as at 15 February 

2019 must be issued. 

15. The application is very important to the applicant and as such the 

applicant requires the service of two counsel. The applicant's whole 

practice hinges on the order to be granted. 

8. It is common cause that the applicant has a qualified audit report. The 

applicant did not comply with Rule 54.30 and does not explain why he 

failed to comply with Rule 54.30. The onus is on the practitioner to 

explain the irregularities in his trust account and provide the required 

documentation. Similar transactions were discovered with no justification. The 
applicant is apparently of the view that in the light of the explanation given by Mr 
Muller, it is not necessary to provide the supporting documents. The report by the 
applicant's expert does not provide any documents to substantiate his findings nor 
does the expert appears to have considered any documents to substantiate the debit 

findings. 
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9. The applicant cannot have a set off ledger accounts and his various subsequent 
versions does not support the version in his first letter. 

1 O. The applicant must satisfy the respondent regarding the handling of trust 

monies during the period under review. According to the report by Mr Farris, the 
accounting records of the applicant are in "shambles" and there are a string of other 
irregularities pertaining to the applicant's trust account as a result of which the 
application should be dismissed. In terms of Section 85(6) of the Legal Practice Act 
the respondent must be satisfied that the applicant is entitled to a Fidelity Fund 
Certificate. 

 [131 The applicant failed to bring a review application as referred to in the 

judgment by the Honourable Rabie J and the Honourable Avvakoumides 

AJ. The applicant was obliged to bring a review application [see Law 

Society of the Northern Provinces v Le Roux above]. 

[14] The issuing of a Fidelity Fund Certificate for the relevant period does not 

detract from the fact that the applicant has subsequently been suspended to practise 
as an attorney of this Court. The suspension of the applicant to practise as an 
attorney of the Honourable Court did not solely rely on the issuing of the Fidelity 
Fund Certificate for the specified period but the Honourable Rabie J and the 
Honourable Avvakoumides AJ also took the other factors into account as per their 
judgment. 

[15] The main argument by the applicant was that he requires the Fidelity 

Fund Certificate for the relevant period in that it will have an impact on 

the disciplinary hearing and furthermore that his whole practice hinges 

on the issuing of the Fidelity Fund Certificate for the relevant period. 

[16) The nature of the application does not require the services of two 

counsel and the applicant failed to provide the respondent what was 

required from him and as such he did not comply with the Legal Practice 

Act and/or Chapter 7. The applicant failed to proceed with a review 

application in terms of PAJA which he was obliged to do. The conduct of 

the applicant and his failure set out above, warrants a special cost order 

on the scale as between attorney and client. 

Order: 

1. The application for the relief sought in terms of prayers 2.1, 

alternatively 2.2 of the amended Notice of Motion is dismissed. 

2.. The applicant is to pay the attorney and client costs of the 

respondent. 
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INDEPENDENT INSTITUTE OF EDUCATION (PTY) LTD v KWAZULU-NATAL 
LAW SOCIETY AND OTHERS 2020 (2) SA 325 (CC) 
  

Attorney — Admission and enrolment — Admission — Requirements — LLB degree 
obtained at 'university' — Whether private higher education institution accredited to 
offer and confer four-year LLB was university — Legal Practice Act 28 of 2014, s 
26(1)(a). 

Applicant was a registered private higher education institution accredited to offer and 
confer four-year LLB degrees (see [4]). However, the KwaZulu-Natal Law Society 
decided it would not register the articles of applicant's graduates (see [6]). In its view 
the meaning of 'university' in the Higher Education Act 101 of 1997, which excluded 
applicant, was the meaning of that word in s 26(1)(a) of the Legal Practice Act 28 of 
2014, which states that '(a) person qualifies to be admitted and enrolled as a legal 
practitioner, if that person . . . has satisfied all the requirements for the LLB degree 
obtained at any university registered in the Republic' (see [8] – [9]). Applicant's 
graduates would not meet this requirement since their LLB would not be from a 
'university'. 
The decision caused applicant to approach the High Court which, like the Law 
Society, reasoned that the meaning of 'university' in s 26(1)(a) should be the same 
as the meaning of that word in the Higher Education Act and, on this interpretation, it 
declared s 26(1)(a) constitutionally invalid (see [10] – [11]). 
Here applicant applied to the Constitutional Court for it to confirm this declaration. It 
declined to do so (see [34]). This was on the basis that the ordinary meaning should 
be given to 'university' rather than that of the Higher Education Act. On this meaning 
applicant was a 'university' (see [13], [19] and [25]). So interpreted, s 26(1)(a) was 
saved from inconsistency with the Constitution (see [22]). 
The order of the High Court not confirmed, and applicant's graduates declared to be 
eligible for enrolment and admission under the Legal Practice Act (see [34]). 
The concurring judgment considers the relationship between the rule that a statute 
should be interpreted to be consistent with other statutes, and the contextual 
approach to interpretation (see [37] and [38]). It describes how other legislation 
forms part of the external context of the statute being interpreted, such, in this case, 
that the Higher Education Act would be part of s 26(1)(a)'s context (see [42] – [43]). 
However, it records that using the Higher Education Act's definition of university in s 
26(1)(a) would limit the constitutional rights of applicant's students, and that this 
necessitates that consistency of s 26(1)(a) with the Higher Education Act be trumped 
by the need for consistency with the Constitution (see [46] – [47] and [50]). The 
limitation would be that the constitutionally compliant interpretation should not 
'unduly strain' the words in issue (see [51]). Here the meaning the first judgment 
gave 'university' would not unduly strain that word (see [53]). 
 

KOMAPE AND OTHERS v MINISTER OF BASIC EDUCATION AND OTHERS 
2020 (2) SA 347 (SCA) 

 
Amicus curiae-not allowed where financial interest present  
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Delict — Specific forms — Emotional shock — Claimant parents seeing body of son 
in toilet in which he drowned — Claimant siblings hearing of manner of death. 

When 5-year-old Michael Komape went to the pit toilet at his state school, the seat 
collapsed, causing him to fall into the pit below, where he drowned (see [9] and [11]). 
Michael's mother and father and eldest sister (first – third appellants) later saw his 
body in the pit, while his eldest brother (fourth appellant) and three other siblings 
heard of the manner of his death (see [12] – [14]). 
Everyone, it was agreed, thereafter incurred post-traumatic stress disorder; and in 
addition Michael's parents developed a depressive disorder (see [52]). 
They later instituted claims in the High Court for damages for emotional shock and 
grief, as well as for constitutional damages (see [1], [15], [17], [32] – [33] and [45]). 
These claims were denied, and the appellants appealed to the Supreme Court of 
Appeal (see [20] and [22]). 
There a firm of attorneys that was representing a class of plaintiffs in a separate 
action against a company applied for admission as a friend of the court. The class 
comprised families claiming damages stemming from the death of their children by 
bacterial poisoning. 
Held 
   •   The application for admission as an amicus should be dismissed (see [2]). This 
on the bases that the firm had a financial interest in the matter (should the firm have 
established the claim it advanced, it would bind the court in the class action, likely 
result in that court awarding greater damages, and the firm receiving a higher 
contingency fee) (see [4] – [6]); certain of the firm's submissions would not be useful 
(the claim the firm asserted was not made in the High Court, and the Supreme Court 
of Appeal was bound to determine only the claims made there) (see [7]); and certain 
other submissions did not differ from submissions made by the appellants and the 
admitted amicus curiae (see [8]). 
   •   The High Court had erred in dismissing the claims for emotional shock on the 
basis that a requirement of such claims — psychiatric injury — had not been proved 
(see [25] – [27] and [47] – [48]). 
   •   It was unnecessary to develop the common law to recognise a claim of 
damages for grief not arising from a psychiatric injury (the family's grief was 
associated with the recognised psychiatric injuries underlying their emotional shock 
claims, and could be compensated for in the damages awards for those claims) (see 
[33] – [35], [40], [45] and [49] – [50]). 
   •   The claim for constitutional damages for breach of appellants' rights to a 
peaceful family life should be dismissed (see [57] and [63]). There was no authority 
for such an award in these circumstances (no financial loss; award of damages for 
psychiatric injury) (see [58]); it could not be justified as a means to bring to the 
state's attention the need to improve sanitation facilities (this had been done) (see 
[59]); nor, given the circumstances of the country and the case, and despite foreign 
authority, was such an award appropriate as a mark of displeasure at the state 
impairing constitutional rights (see [60] – [61] and [63]). 
   •   The High Court's refusal to grant a declarator that the court had breached its 
constitutional obligations, had been an appropriate exercise of the court's discretion 
(see [64] and [67]): the request for the declarator was based on the court's obligation 
to declare invalid any unconstitutional policy — but it had not been policy to provide 
poor sanitation (see [64] – [65]); the High Court had rebuked the state for its failure 
of provision, and this would hopefully move it to action (see [65]); the declaration 
would serve no useful purpose (the state was aware of the problem and its 
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obligations) (see [66]); and nor, owing to its lack of specificity, would it be appropriate 
(see [66]). 
Ordered, inter alia, that the High Court's order be altered to uphold the claim for 
emotional shock (see [73]). 
 
MABASO v NATIONAL COMMISSIONER OF POLICE AND ANOTHER 2020 (2) 
SA 375 (SCA) 
State — Actions by and against — Actions against — Notice — Whether duty on organ 
of state receiving notice to make decision to accept, reject or settle claim prior to 
commencement of litigation — Institution of Legal Proceedings Against Certain 
Organs of State Act 40 of 2002, s 3. 

On 10 June 2015 Mr Mabaso duly gave notice of his intention to institute action 
against an organ of state, as required by s 3 of the Institution of Legal Proceedings 
against Certain Organs of State Act 40 of 2002 (the Act). When no reply was 
forthcoming, Mr Mabaso sent a letter dated 13 July 2015 to the National 
Commissioner of Police in which he demanded of the Commissioner to take a 
decision within 14 days as to whether liability was admitted, failing which he 
indicated that an application would be brought to 'enforce our right to a decision from 
you'. 
Not having received any response, Mr Mabaso launched an application (during 
December 2015) for the following relief: a declarator that the respondents, the 
National Commissioner of Police and the Minister of Police, were obliged to take a 
decision to accept, reject or settle the claim (based on the constitutional right of 
access to courts); a concomitant order in terms of the Promotion of Administrative 
Justice Act 3 of 2000 (PAJA) for the review and setting-aside of the respondents' 
failure to take the decision; and an ancillary order directing the respondents to take a 
decision and inform the applicant thereof, within 14 days of service of the order, with 
'full and suitable written reasons therefor'. 
The High Court dismissed the application, reasoning that, given the context and 
purpose of the provisions of the Act, it could not have been intended by the 
legislature to create a duty on the respondents to take a decision to accept, reject or 
endeavour to settle claims pursuant to a s 3 notice, prior to commencement of 
litigation. In Mr Mabaso's appeal to the Supreme Court of Appeal — 
Held 
The underlying purpose for the giving of notice in terms of s 3 of the Act was one of 
convenience: to assist the particular organ of state to conduct proper investigations 
into the claim and then to decide whether to make payment or defend the intended 
action (see [15]). There was no express provision in s 3 placing an obligation on an 
organ of state to make a decision concerning the contemplated legal proceedings 
prior to it being instituted; such an obligation could only be found by reading the 
provision into the section by implication (see [21]). 
A dispute envisaged in s 34 was one in respect of which legal proceedings had been 
instituted, and was therefore capable of resolution by the application of law in a 
'public hearing before a court'. At the stage when a s 3 notice was given, and until 
legal proceedings were instituted, there was no adjudicable 'dispute'. It followed that 
s 3 did not implicate the right of access to courts.  
The department's failure to make a decision pursuant to a s 3 notice did not affect 
any right of the appellant, let alone adversely. The appellant's right to institute legal 
proceedings was fully reserved, subject only to the limitation period in s 5(2). 
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Reliance on the provisions of PAJA was thus misplaced; it was not applicable. (See 
[28] – [30].) 
Also of no assistance to appellant was his reliance on the allegedly comparable 
Road Accident Fund Act 56 of 1996. There was a marked distinction between that 
Act and its regulations and s 3; they had discernible philosophical orientations and 
there were other important differences between them. (See [31] – [40].) 
As for the appellant's reliance on the Independent Police Investigative Directorate 
Act 1 of 2011 (IPID Act) and the constitutional norms of accountability and 
responsiveness, the IPID Act had no connection with the Act; they served disparate 
purposes and therefore the IPID Act was not relevant to the interpretation of s 3. And 
the laudable constitutional norms of accountability and responsiveness also could 
not found an obligation where the Act did not expressly provide for it, and where 
such an obligation could not be reasonably implied. (See [41] – [42].) 
Two further factors militated against implying the suggested provision in s 3: firstly, 
the difficulty of formulating the provision and determining its scope; and second, the 
prospect of parallel litigation. Had the legislature intended for the organs of state to 
have an obligation to make a decision pursuant to receipt of s 3, it would have said 
so in express terms. (See [43] – [48].) 
The consequences of the declarator sought would be to deduce a time within which, 
in general terms, a decision had to be made. To accede to what was sought by the 
appellant would be to place an intolerable time burden on the state, and would also 
ignore reality. For all these reasons the appeal would fail (see [50]). 
 

NATIONAL CREDIT REGULATOR v LEWIS STORES (PTY) LTD AND ANOTHER 
2020 (2) SA 390 (SCA) 

Appeal — Leave to appeal — Against High Court order made pursuant to statutory 
appeal against National Consumer Tribunal ruling — Leave to appeal must be sought 
from High Court sitting as court of first instance, not by way of special leave from 
Supreme Court of Appeal — Superior Courts Act 10 of 2013, s 16(1)(a); National 
Credit Act 4 of 2005, s 148(2)(b). 

Credit agreement — Consumer credit agreement — Cost of credit — Extended 
warranties in respect of goods sold not void by virtue of incomplete or inaccurate 
testimonial of agreement — Charging subscriptions for credit provider's club 
membership, not cost of — National Credit Act 34 of 2005, ss 100, 101(1)(a) and 
102(1). 

Credit agreement — Consumer credit agreement — Statutory appeal to High Court 
against rulings of National Consumer Tribunal — Nature of appeal — High Court, 
either as full court or single judge, sitting as court of first instance in hearing such 
appeal — Leave to appeal against High Court's decision must be sought from High 
Court sitting as court of first instance, not by way of special leave from Supreme Court 
of Appeal — Superior Courts Act 10 of 2013, s 16(1)(a); National Credit Act 4 of 2005, 
s 148(2)(b). 

The National Credit Regulator (the Regulator), pursuant to its investigation of the first 
respondent, Lewis Stores (Pty) Ltd (Lewis), had sought declarators and directives 
from the National Consumer Tribunal (the Tribunal) regarding the charges for 
extended warranties and club membership Lewis offered its clients. Some of the 
extended warranties did not reflect the correct dates and duration thereof. This, said 
the Regulator, meant that the terms of the incomplete extended warranties had not 
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been agreed, so that they were void; and requiring payment from consumers in 
respect thereof constituted a contravention of ss 100, 101(1)(a) and 102(1) of the 
National Credit Act 34 of 2005 (the NCA). In addition, the Regulator complained that 
where the period of the extended warranties coincided with the period of the 
supplier's warranty, the extended warranties unlawfully increased the cost of credit 
as contemplated in ss 90 and 91 of the NCA. The club fees, the Regulator said, were 
part of the cost of credit not permitted by the NCA. 
The Tribunal dismissed the Regulator's application, and a full bench of the High 
Court dismissed the Regulator's appeal. The present case concerned the 
Regulator's further appeal to the Supreme Court of Appeal (the SCA), with its special 
leave in terms of s 16(1)(b) of the Superior Courts Act 10 of 2013. This raised the 
further issue — apart from the Regulator's contentions with regard to the extended 
warranties and club fees — whether special leave was the correct procedure in 
bringing the matter to the SCA. In this regard s 148(2)(b) of the NCA provided for a 
direct right of appeal to the High Court against Tribunal decisions; and s 16(1)(b) of 
the Superior Courts Act 10 of 2013 provided that 'an appeal against any decision of a 
Division on appeal to it, lies to the Supreme Court of Appeal upon special leave 
having been granted by the Supreme Court of Appeal'. The issue was the scope of s 
16(1)(b): whether it applied only to decisions of a court on appeal to it — ie from a 
magistrates' court or an appeal from a High Court sitting at first instance — or 
whether it applied equally to statutory appeals from administrative bodies falling 
outside the judicial system, like the Tribunal. 
Held 
As to the correct procedure to follow in appeals against Tribunal findings, for reasons 
set out in [38] – [55] an appeal from the decision of a High Court under s 148(2)(b) of 
the NCA — whether constituted of a single judge, or two judges, or as a full court — 
lies with leave of that court sitting as a court of first instance. Such leave should be 
sought in terms of s 16(1)(a) of the Superior Courts Act and not by way of an 
application for special leave to appeal from this court. (See [36].) However, special 
circumstances existed for the court to exercise its inherent jurisdiction to regulate its 
own procedure and condone the irregular manner in which this appeal was brought. 
As to extended warranties, like any other agreement, were a dispute to arise inter 
partes relating to the terms of the written document, either party would be entitled to 
raise rectification of the document. The court a quo correctly concluded that the 
evidence presented on behalf of Lewis established that, notwithstanding the 
incorrect dates in some of the extended warranty agreements, the terms of the 
actual agreements were honoured. Had a dispute arisen between a customer and 
Lewis, both parties would have been entitled to claim rectification of the extended 
warranty document. Where, as here, the errors in completing the extended warranty 
were resolved by evidence of the actual warranty agreements concluded, the 
Regulator's objections fell away. And, even if that were not the case, in terms s 90(4) 
of the NCA a court was entitled to alter an offending provision so as to render it 
lawful, provided that it was reasonable to do so. In the circumstances of this case, it 
would be appropriate to alter the terms in regard to the duration of the extended 
warranties (See [19] – [22].) 
As to club fees, on the undisputed facts set out on behalf of Lewis, the membership 
agreement between consumers and the club was an agreement unrelated to the 
credit facility. The club fees were payable in advance and did not constitute credit; no 
interest was raised on the arrears and in the event of them not being paid they were 
not recovered. In these circumstances it could not be said that a consumer was 
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'required' to pay the club fee; nor that it increased the cost of credit; nor can it be 
said that the club fee, if it was paid, was paid under the credit agreement. The mere 
fact that some consumers were introduced to the notion of club membership during 
the credit application process can have no bearing on the interpretation of the 
provisions of the NCA. In the result, the appeal would be dismissed with costs.  
 

MN v FN 2020 (2) SA 410 (SCA) 
Marriage — Divorce — Order — Interpretation — Whether reference in divorce order 
to 'Pension Fund' is to pension fund section of Fund alone, or also to its provident fund 
section — Pension Funds Act 24 of 1956; Divorce Act 70 of 1979. 

Appellant and respondent concluded a settlement agreement, and a divorce court 
incorporated it in its order (see [2]). One of its terms was 'that the joint estate shall be 
divided and 50% of the plaintiff's right and interest in the University . . . Pension Fund 
when it becomes due and payable to plaintiff be made out to defendant, calculated to 
date of this order.' (See [1].) Appellant then lodged a claim with the Fund's 
administrator for the amount owed in terms of the order (see [5]). 
The Fund had a pension and provident fund section, and the administrator's 
interpretation was that the appellant was entitled only to 50% of the amount in the 
pension section (see [8]). 
Appellant then applied to the regional court to vary the divorce court's order to direct 
that the 50% interest was in both the pension and provident sections (see [9]). The 
regional court dismissed the application, and the appellant appealed to the High 
Court (see [12] – [13]). The High Court dismissed the appeal, and appellant 
requested, and obtained, special leave to appeal from the Supreme Court of Appeal 
(see [15]). 
The Supreme Court of Appeal considered the definitions of 'pension fund' in the 
Divorce Act 70 of 1979 and 'pension fund organisation' in the Pension Funds Act 24 
of 1956, and concluded that 'pension fund' in the Divorce Act was a 'pension fund 
organisation' in the Pension Funds Act. Such a 'pension fund organisation' included 
both pension and provident funds. (See [21] – [22] and [25].)  
Accordingly the divorce order's reference to 'Pension Fund' was to both the Fund's 
pension and provident sections, and appellant was entitled to 50% of respondent's 
right and interest in both sections (see [25] – [26]). 
The Supreme Court of Appeal upheld the appeal and set aside the High Court's 
order. It replaced it with an order that the regional court's order should in turn be set 
aside and replaced. The replacement order declared that the reference in the divorce 
order, to 50% of the right and interest in the Fund, included respondent's right and 
interest in both the pension and provident fund sections of the Fund. (See [30].) 
 
KT v AT AND OTHERS 2020 (2) SA 516 (WCC) 
Marriage — Divorce — Rule 43 proceedings — Permissible length of rule 43(2) and 
(3) affidavits — Test for — Costs — Liability of attorneys — Uniform Rules of Court, 
rules 43(2) and (3). 

Applicant had applied, under rule 43, for maintenance and a contribution to her costs 
(see [1]). Her affidavit was 68 pages long; its supporting annexures 290 pages; and 
confirmatory affidavits and notice of motion another 10 pages (see [8]). 
First respondent had later applied under rule 30 for the rule 43 application to be 
declared an irregular step and abuse of process, and for it to be struck from the roll 
(see [1]). 
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The High Court reiterated the requirements of a rule 43 application (see [9] – [11]); 
the test for whether the parties' papers fell within the length requirements of the rule 
(relevance of the matter therein to the relief sought) (see [18] – [20] and [25] – [29] 
for a description of irrelevant matter); and it held that the application was an abuse of 
process and should be struck from the roll (see [30] – [31]). 
The High Court declared that the rule 43 application was an irregular step and abuse 
of process, and should be struck from the roll; and ordered that applicant's attorneys 
be liable de bonis propriis for both respondents' rule 30 application and the rule 43 
application, on the attorney and own client scale. Moreover, applicant's attorneys 
were disentitled to recover any costs in respect of the rule 30 application, the rule 43 
application, or the order, from applicant (see [35]). 
 
LAWRENCE v MAGISTRATES COMMISSION AND OTHERS 2020 (2) SA 526 
(FB) 
 
Magistrate — Appointment — Procedure — Shortlisting — Best-qualified applicant, 
white male, not shortlisted — Contrary to policy, unconstitutional and unlawful — Set 
aside — Constitution, s 174(2); Magistrates Act 90 of 1993, s 5(2), s 5(4) and s 6(7). 

Magistrate — Appointment — Procedure — Quorum — Majority of members of 
appointments committee constituting quorum — Despite ambiguity, applicable 
provisions of Magistrates Act not to be interpreted to allow for minority decision on 
shortlisting — Magistrates Act 90 of 1993, s 5(2), s 5(4) and s 6(7). 

The applicant, an experienced white male senior magistrate with an outstanding 
track record, was not even considered in shortlisting proceedings for the 
appointment of magistrates for three Free State magisterial districts, including 
Bloemfontein. The appointments committee of the Magistrates Commission (the first 
respondent) had simply disregarded white candidates. The applicant was informed 
that he could not be included in the shortlists because he 'did not meet the section 
174(2) of the Constitution criteria in any of those offices'. Section 174(2) states that 
the 'need for the judiciary to reflect broadly the racial and gender composition of 
South Africa must be considered when judicial officers are appointed'. The 
respondents' case was that the committee had acted fairly in approaching the 
shortlisting process as it did. The shortlisting proceedings were subsequently 
finalised and recommended persons, including ones who had never acted as 
magistrates before, appointed. 
The applicant filed an application for the setting-aside of the shortlisting proceedings. 
He argued that, by elevating race to the overarching and sole consideration for 
shortlisting, the appointments committee (the committee) had misapplied s 174(2) 
and ignored reg 5 of the regulations under the Magistrates Act 90 of 1993 (the Act). 
Regulation 5 provided that '(i)n the appointment . . . of a Magistrate, only the 
qualifications, level of education, relative merits, efficiency and competency for the 
office of persons who qualify . . . shall be taken into account'. The committee's own 
rules required it, inter alia, to '(c)onsider the candidature of all applicants' and to have 
regard to relevant experience, qualifications, and appropriate managerial experience 
or skills. 
The committee, which was chaired by the second respondent, consisted of 10 
persons. It appeared that the second respondent and four members had attended 
the committee meeting for the Bloemfontein shortlisting, which raised the issue 
whether it was quorate. Citing s 5(4) of the Act, which authorised the chairperson 'to 
regulate proceedings and procedure . . . including the quorum for a decision', the 
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respondents contended that the chairperson could decide during the meeting that a 
valid decision could be taken by a minority of members. 
Held 
Section 5(4) read with s 6(7) of the Act  indicated unambiguously that the majority of 
the members of the committee constituted a quorum (see [36]). While s 5(2) and s 
5(4) were irreconcilable, they could not be married in the way suggested by the 
second respondent, for allowing a minority to decide on an important issue like the 
shortlisting of candidates for important judicial posts would be illogical (see [37]). 
Since the meeting in respect of the Bloemfontein shortlisting was not quorate, the 
decisions taken were unconstitutional, unlawful and invalid (see [40]). 
It was apparent from the transcripts of the shortlisting meetings that the committee 
had totally disregarded the applicable legislation, reg 5, their own shortlisting process 
and the right of whites to at least be considered during the shortlisting process (see 
[47]). By not considering all applicants whose applications were compliant, the 
committee failed to adhere to its own policy (see [51]). Since magistrates were no 
longer appointed on probation, it was a sound principle to recommend candidates for 
appointment only once they had shown an ability to cope as judicial officers (see 
[52]). It was unnecessary to dwell on the expertise and experience of the applicant: 
the committee had, by preventing any whites from being interviewed, lost the 
opportunity to duly consider whether the applicant was not such an excellent 
candidate that he ought to be recommended for appointment, notwithstanding its 
obligation to ensure that s 174(2) was diligently applied (see [53]). Consequently the 
shortlisting proceedings and the resulting appointments would be set aside as being 
unlawful and unconstitutional. 
 
S v NC 2020 (1) SACR 346 (WCC)  

 

Contempt of court — Failure to comply with order of children's court — Sentence 
— Accused failing to enrol child in specific school in terms of parental plan — 
Imposition of periodic imprisonment — Impact on child's ability to visit parent over 
weekend whilst serving imprisonment — Sentence suspended on appeal. 
 

The appellant was granted leave by the Supreme Court of Appeal to appeal against 
his conviction on one of two counts of contempt of court in respect of an order by the 
children's court that he enrol his minor daughter in a particular school (decided upon 
after facilitation by a clinical psychologist appointed in terms of a parental plan that 
was made an order of court). He was sentenced to one year of periodic 
imprisonment but on special review to the High Court this was altered to a period of 
2000 hours. The count in respect of which he was granted leave to appeal was for a 
period in which the children's court order was effectively suspended by the 
appellant's lodging of an appeal, and in the present proceedings the court held that, 
by virtue of the order being in abeyance after the filing of the notice of appeal, the 
appellant should not have been found guilty of contempt of court for that period. The 
appeal therefore had to be upheld and the sentence imposed for the conviction on 
both counts had to be reconsidered. (See [40] – [41].) In respect of a revised 
sentence, 
Held, that taking into account the personal circumstances of the appellant, as well as 
the possible impact that the sentence might have on the minor child not being able to 
visit her father at weekends whilst he was serving periodic imprisonment, the 
magistrate had misdirected himself in imposing the maximum sentence and the 
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hours of periodic imprisonment should be reduced to 1000 hours. It was also 
appropriate that the sentence be suspended to serve as a deterrent to force the 
appellant to respect the law and conduct himself in a manner that would not, in the 
future, jeopardise the wellbeing of his minor child. (See [52] – [53].) Appeal upheld. 
 

S v OSMOND 2020 (1) SACR 357 (ML) 

Sentence — Imposition of — Factors to be taken into account — Where convicted 
person primary caregiver of minor children — Court failing to enquire properly into 
circumstances of children. 
Trial — Record — Duty of presiding officer to keep record of proceedings — 
Discrepancies between magistrate's notes and transcribed record — Magistrate 
required to see to it that record accurate. 
Arms and ammunition — Declaration of unfitness to possess firearm in terms of s 
103(1) of Firearms Control Act 60 of 2000 — Presiding officer required to hold proper 
inquiry. 
Review — Delay in submission of record of proceedings — Expeditious dispatch of 
records on review required to prevent injustice. 
The accused was convicted in a magistrates' court of the theft of a shower gel and a 
body wash valued at R160,50 and was sentenced to three years' imprisonment. The 
matter was sent on review and from the record it appeared that the accused was 43 
years old and a father of two children aged 16 and 11 years, respectively. He also 
had three previous convictions for crimes of dishonesty. It was not clear whether the 
accused was a primary caregiver to his two children, but he did state that he had 
been widowed. The record of the proceedings, however, also showed discrepancies 
between the handwritten notes of the magistrate and the transcribed record, and the 
magistrate's response to a query from the reviewing judge (concerning the absence 
from the transcribed record of the prosecutor's address regarding the accused's 
fitness to possess a firearm) suggested that the transcribers had simply omitted it. 
Further, the accused was sentenced on 22 June 2018, but the complete record of 
the proceedings was only placed before the court on 6 September 2019, over 14 
months after sentencing, by which stage the accused had already served his 
sentence. 
Held, that the court had displayed no interest whatsoever in the fate of the accused's 
children, and sentenced him without a proper inquiry as to whom the primary 
caregiver was. In this regard the court had clearly failed in its duty. (See [10].) 
Held, further, that the suggestion that the transcribers had omitted to type a further 
part of the prosecutor's address was improbable. If it were so, the court would have 
expected the magistrate to have confronted the transcribers, armed with the audio 
recording and demanding an explanation and the correction of the record, but she 
had chosen rather to certify the record as reflecting the correct version of what 
happened before her. A magistrate was not only expected to keep the record of 
proceedings, but also to see to it that such record was an accurate record that 
reflected what happened in court. (See [21] – [22].) 
Held, further, that it was patently clear that, given the offence the accused was 
convicted of and the sentence imposed, he became automatically unfit to possess a 
firearm. The court was, however, empowered to order that he was still fit to possess 
one, but this could only be done after the holding of an inquiry envisaged in s 103(1) 
of the Firearms Control Act 60 of 2000. In the present matter the magistrate had 
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literally no information before her on which she could exercise the discretion 
conferred on to her. (See [28].) 
Held, further, that, presenting a case for review after an accused had already served 
the sentence, defeated the whole purpose of review. For an accused to have their 
case reviewed by a High Court was a right and not a privilege and all owed it to the 
Constitution and the public to respect this right. If everyone did their part without 
negligent delays, injustice could be averted. (See [33].) The court confirmed the 
conviction but reduced the sentence to 18 months' imprisonment and ordered the 
magistrate to conduct an inquiry in terms of s 103 of the Firearms Control Act. 
National Credit Regulator v Lewis Stores (Pty) Ltd and another [2020] 2 All SA 
31 (SCA)  

Consumer – Credit agreements – Alleged prohibited charges – Whether charges 
levied by retailer as club fees and for certain extended warranties in respect of goods 
purchased from it constituted prohibited conduct as envisaged in sections 
90, 91, 100, 101(1)(a) and 102(1) of the National Credit Act 34 of 2005 – Retailer’s 
actions not in breach of Act as section 102(1) of the Act expressly authorises a credit 
provider to include in the deferred debt, the cost of an extended warranty agreement 
and the club fees charged did not constitute an additional cost of credit. 

The appellant (the “Regulator”) applied to the second respondent (the “tribunal”), 
pursuant to an investigation it had carried out, for a declarator that the first respondent, 
a national retailer of furniture and electrical appliances (“Lewis”), had repeatedly 
contravened sections 90, 91, 100, 101(1)(a) and 102(1) of the National Credit Act 34 
of 2005. The tribunal dismissed the application and a subsequent appeal to the High 
Court failed. The present appeal was with special leave of the present Court. 

The Regulator contended that the charge levied by Lewis for certain extended 
warranties in respect of goods purchased from it constituted prohibited conduct as 
envisaged in sections 100, 101(1) and 102(1) of the Act and that the extended 
warranties also contravened sections 90 and 91. It also found that the charging of 
subscriptions for membership of the “Lewis Family Club” (“club fees”) to customers 
who had entered into credit agreements with Lewis was prohibited conduct as 
envisaged in sections 100, 101 and 102(1) as those fees constituted a prohibited “cost 
of credit”. 

Held – Terms and conditions of the extended warranty were explained to consumers 
prior to the conclusion of the agreement and it was entirely optional as to whether the 
consumer accepted the warranty. The Court found that neither the charge levied by 
Lewis for extended warranties nor the club fees contravened the provisions of the Act. 

Consequently, the appeal was dismissed with costs. 
 

Marcé Projects (Pty) Ltd and another v City of Johannesburg Metropolitan 
Municipality and another [2020] 2 ALL SA 157 (GJ)   

Civil Procedure – Interim interdict – Nature of – An interim interdict restraining the 
exercise of statutory powers is not an ordinary interdict, and courts grant it only in 
exceptional cases and when a strong case for that relief has been made out. 

Civil Procedure – Interim interdict – Requirements – Applicant must establish the 
existence of a prima facie right; a well-grounded apprehension of irreparable harm if 
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the interim relief is not granted (and the ultimate relief is granted); the balance of 
convenience favours the granting of the interdict; the absence of a suitable alternative 
remedy. 

Civil Procedure – Urgency – Requirements – Rule 6(12) of the Uniform Rules of Court 
provides for abridgment of times for service and filing of process and documents 
prescribed by the Uniform Rules of Court, and the departure from established sitting 
times of the court – Test for urgency is whether the applicant brought the application 
with the requisite degree of urgency; and whether, not hearing the application on the 
basis of urgency will deny the applicant substantial redress in due course – Delay in 
bringing application justified where caused by other party’s conduct. 

The applicants (“Marcè”) had brought an urgent application for an interim interdict, 
preventing the first and second respondents from implementing the contract entered 
into between them for the supply of fire engines and water trucks pursuant to the award 
of a tender by the first respondent (the “City”). 

The respondents took issue with the urgency of the application, and also opposed the 
application on the merits. 

Marcè alleged that the awarding of a tender was unlawful, unreasonable, procedurally 
unfair and inconsistent with the Constitution because the City failed to follow proper 
procurement procedures and to adhere to relevant specifications. 

Held – The central issue was whether Marcè, as an unsuccessful tenderer, had the 
right to interdict the further implementation of the tender and whether such an interdict, 
if granted, would encroach on the City’s executive functions to the prejudice of the 
second respondent (“TFM”). 

The court confirmed the locus standi of Marcè, as a bidder, to challenge the award of 
the tender to TFM. 

Next the issue of urgency was addressed. Rule 6(12) of the Uniform Rules of Court 
provides for the abridgment of the times for the service and filing of process and 
documents prescribed by the Uniform Rules of Court, and the departure from the 
established sitting times of the court. The test for urgency is whether the applicant 
brought the application with the requisite degree of urgency; and whether, not hearing 
the application on the basis of urgency will deny the applicant substantial redress in 
due course. On the common cause facts, Marcè did not bring the application promptly 
after it learnt that the City had awarded the tender to TFM. The Court found that the 
City had dragged its feet in providing information sought by Marcè, and Marcè’s delay 
in bringing the application was justified. 

For an interim interdict to be successful, it must establish the existence of a prima 
facie right; a well-grounded apprehension of irreparable harm if the interim relief is not 
granted (and the ultimate relief is granted); the balance of convenience favours the 
granting of the interdict; the absence of a suitable alternative remedy. An interim 
interdict restraining the exercise of statutory powers is not an ordinary interdict. 
Courts grant it only in exceptional cases and when a strong case for that relief has 
been made out. In this case, the requirements were met. The order granted was 
therefore confirmed. 
MSM obo KBM v Member of the Executive Council for Health, Gauteng 
Provincial Government [2020] 2 All SA 177 (GJ) 
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Civil Procedure – Notice regarding raising of constitutional issue in action – Rule 16A 
of the Uniform Rules of Court – Person raising a constitutional issue in an action must 
give notice thereof to the Registrar at the time of filing the relevant pleading – Rule 
16A(9) permits a court to condone non-compliance with the Rule where in the interests 
of justice. 

Personal Injury/Delict – Claim for damages – Once and for all rule – A plaintiff must 
claim, in one action, all past and prospective damages arising from one cause of 
action, and courts are obliged to award such damages in one lump sum. 

Personal Injury/Delict – Medical negligence – Quantum of damages to be awarded – 
Court developing common law to make order of damages not sounding wholly in 
money and to include an order of compensation in kind; and to permit monetary award 
to be payable by way of periodic payments, rather than in one lump sum. 

In an action based on negligent conduct by medical staff in a public hospital resulting 
in the birth of a child (“K”) who was now severely disabled by cerebral palsy, the 
plaintiff (as mother of the child) sued the defendant (the “MEC”) for damages. In 
settling the merits, the MEC conceded liability for K’s agreed or proven damages 
flowing from the neurological injury she sustained during her birth, and the resultant 
cerebral palsy she suffered. 

In his defence to the quantum aspect of the claim, the MEC raised what was referred 
to as “the DZ defences” flowing from the judgment of the Constitutional Court in MEC 
for Health and Social Development, Gauteng v DZ obo WZ 2017 (12) BCLR 
1528 (CC). Based on that judgment, the court was asked to develop the common law 
to permit the court to make an order of damages that did not sound wholly in money 
and to include an order of compensation in kind; and to permit the court to order, 
insofar as any monetary award was made, that it be payable by way of periodic 
payments, rather than in one lump sum. 

As the development of the common law is a constitutional issue, the plaintiff submitted 
that the defendant had not complied with the provisions of rule 16A of the Uniform 
Rules of Court. In terms of the Rule, a person raising a constitutional issue in an action 
must give notice thereof to the Registrar at the time of filing the relevant pleading. 

Held – Rule 16A(9) permits a court to condone non-compliance with the Rule where 
this is in the interests of justice. While a court should not lightly condone the failure to 
comply with it, in this case, such condonation was justified. 

In DZ the court confirmed the rule that insofar as the Aquilian action is concerned, 
damages are to be awarded in money. Second, the “once and for all” rule is part of 
our law of delict. This means that a plaintiff must claim, in one action, all past and 
prospective damages arising from one cause of action, and courts are obliged to 
award such damages in one lump sum. The generally accepted method of calculating 
the damages payable in respect of future medical expenses is to base these on the 
costs of the relevant services in the private healthcare sector. However, the Court 
accepted that a plaintiff bears the onus of proving that damages claimed are 
reasonable. Thus, a defendant could counter the method and measure of a damages 
claimed on the basis that the amount (based on the costs of private healthcare) was 
not reasonable because the plaintiff was more likely to use public healthcare, which 
was as good as, and cheaper than, private healthcare. That does not involve any need 
to develop the common law. However, if the defendant wants to go further and to plead 
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either for an order that it render services in kind (the public healthcare defence) or for 
payment of the damages to be made in instalments, some development of the 
common law will be necessary.Based on the evidence adduced, the Court accepted 
that the identified services were available to K at a public hospital at a level comparable 
with those in the private sector. 

The development of the common law as set out above was ordered. 

 
Ndumo v Minister of Arts and Culture NO and others [2020] 2 All SA 225 (ECG) 

Civil Procedure – Judicial review – As distinct from an appeal, a review is generally 
about illegality, procedural irregularity or irrationality which is such as to justify 
intervention by the court – In matter involving geographic name change, sole enquiry 
was whether irrelevant considerations were taken into account or relevant 
considerations not considered in the impugned decision – and not the appropriateness 
or merits of the name change issue. 

Constitutional and Administrative Law – Geographical names – Change of town name 
– Required process – Approval of name change by Minister – Application for review – 
Whether South African Geographical Names Council correctly informed the Minister 
that a proper consultation process had been followed – Court finding that a 
consultative process regarding name changes did occur. 

In terms of section 10 of the South African Geographical Names Council Act 118 of 
1998, the first respondent made a decision to approve the change of name of the town 
of Grahamstown to “Makhanda”. The present application was for the review of that 
decision. 

Held – The Court, in considering the review application, was not required to comment 
on the appropriateness or merits of the name change issue. The sole enquiry was 
whether irrelevant considerations were taken into account or relevant considerations 
not considered in the impugned decision. In the alternative, the court had to address 
a rationality challenge. 

As distinct from an appeal, a review is generally about illegality, procedural irregularity 
or irrationality which is such as to justify intervention by the court. Where the Promotion 
of Administrative Justice Act 30 of 2000 is applicable, it forms the foundation of such 
administrative review. 

At the heart of the application for review was whether, in the statutorily prescribed 
process, adequate consultation with communities and stakeholders took place. The 
crucial enquiry was thus whether the second respondent (the “Names Council”) had 
correctly informed the Minister that a proper consultation process had been followed. 

The South African Geographical Names Council Act 118 of 1998 (the “Act”) sets out 
the process to be followed in the change of geographical names. The Act requires the 
Minister to issue Regulations as to the criteria to be followed when deciding whether 
or not a geographical name should be regarded as a national, provincial or local 
competence. In terms of those Regulations, the change of geographical names of 
towns are geographical names of “national concern” (national competence) and not of 
local concern. Section 9(1) of the Act refers to the Guidelines, which require that the 
Names Council ensures that proper consultation has taken place. 
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In considering the legislative provisions referred to above, the court set out the 
principles of statutory interpretation. The general rule that the words in a statute must 
be given their ordinary grammatical meaning, unless to do so would result in an 
absurdity, is subject to three important interrelated riders: statutory provisions should 
always be interpreted purposively; the relevant statutory provision must be properly 
contextualised; and all statutes must be construed consistently with the Constitution. 
On a purposive interpretation of the Act, standardisation and transformation are key 
factors in effecting name changes. 

Accepting that the Act clearly envisages and provides for a consultative process as to 
name changes, the Court found that such process did in fact occur. There was 
therefore no material misstatement of fact in the recommendation to the Minister in 
that regard. 

Further grounds of review raised by the applicant were all found to lack merit, and 
were also dismissed. 

The review application was dismissed, and each party was ordered to pay its own 
costs. 

 
Old Mutual Limited and others v Moyo and another [2020] 2 All SA 261 (GJ) 
  
Civil Procedure – Interim interdict – Appealability – An interim interdict is appealable 
in limited circumstances as dictated by the interests of justice. 

Labour and Employment – Contract of employment – Termination on notice – 
Challenge to fairness of termination while expressly disavowing reliance on Labour 
Relations Act 66 of 1995 – As there is no self-standing common-law right to fairness 
in employment contracts, the termination of an employment contract by providing 
notice as stipulated in contract does not amount to repudiation. 

The first appellant (“Old Mutual”) terminated the contract of employment of its CEO, 
the first respondent (“Moyo”). The court a quo granted an interim interdicting 
reinstating Moyo. It found him to have established the existence of a prima facie right 
to reinstatement, which, if not protected by the interim interdict, would cause him to 
suffer irreparable prejudice. It found that Old Mutual had repudiated the contract of 
employment by terminating it in terms of clause 24.1.1, and in not following the 
disciplinary enquiry or pre-dismissal arbitration procedure contemplated in clause 
25.1.1 in circumstances where it had accused Mr Moyo of having had a conflict of 
interest and of having committed gross misconduct. 

Held – The position and scope of Moyo’s duties required him to faithfully and diligently 
perform such duties and exercise such powers consistent with his position. At the time 
of Moyo’s appointment as the chief executive of Old Mutual, he was a shareholder and 
director of an investment holding company (“NMT”), in which Old Mutual was a 20% 
shareholder. Because of Moyo’s interest in NMT and that of Old Mutual, they 
concluded protocols which set out the way in which any potential conflict of interest 
that might arise would be dealt with. The appellants’ view that Moyo had not conducted 
himself in line with the terms of the protocols and that he had not acted in Old Mutual’s 
best interests in his involvement as non-executive director of NMT, was the cause of 
the termination of the employment relationship. 



228 
 

Despite Moyo’s express disavowal of any reliance on his rights under the Labour 
Relations Act 66 of 1995, the Court below viewed the interdict application through a 
labour law prism. There is no self-standing common-law right to fairness in 
employment contracts. The contract simply provided for termination by either party on 
6 months’ notice. Old Mutual’s written notification of termination on six months’ notice 
did not require any justification. The court a quo’s conclusion that Moyo had 
established that Old Mutual repudiated the contract when terminating it by providing 
him with six months’ written notice to that effect was wrong. 

Since Moyo had failed to establish the first requisite for an interim 
interdict, viz a prima facie right to reinstatement that requires protection pending the 
finalisation of the action in which he claimed reinstatement as a contractual remedy, 
the court a quo should not have granted the interim interdict reinstating him in the 
position of chief executive of Old Mutual. 

Although it is generally considered not in the interests of justice to permit an appeal 
against an interim interdict since it will defeat the interim nature of the order, it is now 
settled that there are limited circumstances where the interests of justice dictate that 
an interim interdict be appealable. The present matter was one of those exceptional 
cases where the interests of justice demanded that the interim interdict be appealable. 

The appeal was upheld with costs. 

 
Sakhisizwe Local Municipality v Tshefu and others [2020] 2 All SA 299 (ECG)  

Civil Procedure – Motion proceedings – Disputes of fact – Applications are not 
designed to resolve factual disputes between the parties and are decided on common 
cause facts – Court has to accept those facts averred by applicant that were not 
disputed by respondent, and respondents’ version insofar as plausible, tenable and 
credible. 

Constitutional and Administrative Law – Municipal appointment – Application for 
review based on legality – Delay in bringing application – Legality reviews must be 
brought within a reasonable time – Court is required to determine whether there was 
unreasonable delay; if so, whether in all the circumstances the unreasonable delay 
ought to be condoned; and whether in appropriate circumstances relief should in any 
event be granted, in constitutional matters – No grounds found to condone delay in 
present matter. 

A post advertised by the applicant municipality was filled by the appointment of the 
first respondent. The advertisement had specified the minimum requirements for the 
position. Alleging that the first respondent failed to meet the minimum experience 
requirement, the applicant sought to review and set aside its own decision to appoint 
her to the post. The appointment was said to be null and void and in contravention 
of section 56 of the Municipal Systems Act 32 of 2000. 

Held – The parties were in dispute about the extent of the first respondent’s 
experience at middle management level. Generally applications are not designed to 
resolve factual disputes between the parties and are decided on common cause facts. 
Probabilities and onus issues are not amenable to being determined in motion 
proceedings. The Court has to accept those facts averred by applicant that were not 
disputed by respondent, and respondents’ version insofar as plausible, tenable and 
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credible. It is generally undesirable to endeavour to decide an application upon 
affidavit where the material facts are in dispute. In such a case it is preferable that oral 
evidence be led to enable the Court to see and hear the witnesses before coming to 
a conclusion. On the other hand, it is equally undesirable for a court to take all disputes 
of fact at their face value. If this were done a respondent might be able to raise fictitious 
issues of fact and thus delay the hearing of the matter to the prejudice of the applicant. 
In every case the Court should examine the alleged disputes of fact and determine 
whether in truth there is a real dispute of fact that cannot be satisfactorily resolved 
without the aid of oral evidence. Whether a factual dispute exists is not a discretionary 
matter, but a question of fact and a jurisdictional prerequisite for the exercise of the 
Court’s discretion. The Court found no genuine dispute of fact in this case. 

It was common cause that this was a legality review and not one subject to the 
Promotion of Administrative Justice Act 3 of 2000. 

A critical issue was that of delay in bringing the review application. Legality reviews 
must be brought within a reasonable time. The Court is required to determine whether 
there was unreasonable delay; if so, whether in all the circumstances the 
unreasonable delay ought to be condoned; and whether in appropriate circumstances 
relief should in any event be granted, in constitutional matters. The delay enquiry is a 
factual one calling for a value judgment. A condonation enquiry requires the exercise 
of a judicial discretion taking into account all relevant circumstances. 

The applicant correctly conceded that the delay in this matter, viewed factually, was 
unreasonable. The Court found no basis on which to condone the delay. 

The application was dismissed. 

 

AMENDMENT OR RULE 41A 5 

 
Summonses, Applications- Rule 41A (2)(a) In every new action or application 
proceeding, the plaintiff or applicant shall, together with the summons or combined 
summons or notice of motion, serve on each defendant or respondent a notice 
indicating whether such plaintiff or applicant agrees to or opposes referral of the 
dispute to mediation. Amenment came into force March 2020.  
Question: are practitioners ready/geared for this? Mediation in liquidation 
applications? Is it possible? One wonders, maybe to solve issues about payments 
etc.  

 
41A  Mediation as a dispute resolution mechanism 
 (1) In this rule — 
   ‘dispute’ means the subject matter of litigation between parties, or an aspect 
thereof. 
   ‘mediation’ means a voluntary process entered into by agreement between the 
parties to a dispute, in which an impartial and independent person, the mediator, 
assists the parties to either resolve the dispute between them, or identify issues 
upon which agreement can be reached, or explore areas of compromise, or generate 

                                                           
5 Although not the purpose of these updates, I do try to also include some rule changes etc. 
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options to resolve the dispute, or clarify priorities, by facilitating discussions between 
the parties and assisting them in their negotiations to resolve the dispute. 
(2)(a) In every new action or application proceeding, the plaintiff or applicant shall, 
together with the summons or combined summons or notice of motion, serve on 
each defendant or respondent a notice indicating whether such plaintiff or applicant 
agrees to or opposes referral of the dispute to mediation. 
(b) A defendant or respondent shall, when delivering a notice of intention to defend 
or a notice of intention to oppose, or at any time thereafter, but not later than the 
delivery of a plea or answering affidavit, serve on each plaintiff or applicant or the 
plaintiff’s or applicant’s attorneys, a notice indicating whether such defendant or 
respondent agrees to or opposes referral of the dispute to mediation. 
(c) The notices referred to in paragraphs (a) and (b) shall be substantially in 
accordance with Form 27 of the First Schedule and shall clearly and concisely 
indicate the reasons for such party’s belief that the dispute is or is not capable of 
being mediated. 
(d) Subject to the provisions of subrule 9(b) the notices referred to in this subrule 
shall be of a without prejudice and shall not be filed with the registrar. 
(3)(a) Notwithstanding the provisions of subrule (2), the parties may at any stage 
before judgment, agree to refer the dispute between them to mediation: Provided 
that where the trial or opposed application has commenced the parties shall obtain 
the leave of the court. 
(b) A Judge, or a Case Management Judge referred to in rule 37A or the court may 
at any stage before judgment direct the parties to consider referral of a dispute to 
mediation, whereupon the parties may agree to refer the dispute to mediation. 
(4) Where a dispute is referred to mediation — 
(a) the parties shall deliver a joint signed minute recording their election to refer the 
dispute to mediation; 
(b) the parties shall prior to the commencement of mediation proceedings enter into 
an agreement to mediate; 
(c) the time limits prescribed by the Rules for the delivery of pleadings and notices 
and the filing of affidavits or the taking of any step shall be suspended for every party 
to the dispute from the date of signature of the minute referred to in paragraph (a) to 
the time of conclusion of mediation: Provided that any party 

RS 12, 2020, D1-560B 

to the proceedings who considers that the suspension of the prescribed time limits is 
being abused, may apply to the court for the upliftment of the suspension of the 
prescribed time limits; and 
(d) the process of mediation shall be concluded within 30 days from the date of 
signature of the minute referred to in paragraph (a): Provided that a Judge or the 
court may on good cause shown by the parties extend such time period for 
completion of the mediation session. 
(5)(a) In proceedings where there are multiple parties some of whom are agreeable 
to mediation and some of whom are not, parties who are agreeable to mediation may 
proceed to mediation notwithstanding any other party’s refusal to mediate. 
(b) The time limits prescribed for the delivery of pleadings and notices and the filing 
of affidavits or the taking of any step shall be suspended for every party from the 
date of signature of the minute referred to in subrule (4)(a) to the time of conclusion 
of mediation by the parties who have elected to mediate: Provided that any party to 
the proceedings who considers that such suspension of time limits is being abused, 
may apply to the court for the upliftment of such suspension. 
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(c) In any matter where there are multiple issues, the parties may agree that some 
issues be referred to mediation and that the issues remaining in dispute may 
proceed to litigation. 
(d) If any issue remains in dispute after mediation, the parties may proceed to 
litigation on such issue in dispute. 
(6) Except as provided by law, or discoverable in terms of the Rules or agreed 
between the parties, all communications and disclosures, whether oral or written, 
made at mediation proceedings shall be confidential and inadmissible in evidence. 
(7)(a) Upon conclusion of mediation the parties who engaged in mediation shall 
inform the registrar and all other parties by notice that mediation has been 
completed. 
(b) Notwithstanding the failure of parties who have engaged in mediation to deliver 
the notice referred to in paragraph (a), the suspension of the time limits referred to in 
subrule (4)(c) shall lapse unless a Judge or a court has extended the time limit and 
notice thereof has been given to all parties to the proceedings within 5 days of such 
order. 
(8)(a) Mediation shall be deemed to be completed within 30 days from the date of 
signature of the joint minute referred to in subrule (4)(a), from which date the 
suspension of the time limits prescribed for the delivery of pleadings and notices and 
the filing of affidavits or the taking of any step referred to in subrule (4)(c) shall lapse: 
Provided that where mediation is completed before the aforesaid period of 30 days, 
the parties who engaged in mediation shall deliver a notice contemplated in subrule 
(7) indicating that mediation has been completed. 
(b) The parties who engaged in mediation and the mediator who conducted the 
mediation shall within five days of the conclusion of mediation, issue a joint minute 
indicating— 
          (i)  whether full or partial settlement was reached or whether mediation was 
not successful; and 
         (ii)  the issues upon which agreement was reached and which do not require 
hearing by the court. 
(c) It shall be the joint responsibility of the parties who engaged in mediation to file 
with the registrar, the minute referred to in paragraph (b). 
(d) No offer or tender made without prejudice in terms of this subrule shall be 
disclosed to the court at any time before judgment has been given. 
(e) Where the parties have reached settlement at mediation proceedings the 
provisions of rule 41 shall apply mutatis mutandis. 
(9)(a) Unless the parties agree otherwise, liability for the fees of a mediator shall be 
borne equally by the parties participating in mediation. 
(b) When an order for costs of the action or application is considered, the court may 
have regard to the notices referred to in subrule (2) or any offer or tender referred to 
in subrule (8)(d) and any party shall be entitled to bring such notices or offer or 
tender to the attention of the court. 
 

MINISTER OF POLICE and others v SILVERMOON INVESTMENTS 145 CC and 
others Case 5126/2017D6 
 

                                                           
6 This is an old case, but judgment sent electronically in the lockdown period.  
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Points raised in argument but not in papers- could be devastating- If this had been 
raised on the papers (and no reason was advanced as to why it was not), I am 
reasonably satisfied that the matter would not have proceeded any further. It is, as 
Cameron J in Trinity Asset Management stated, a ‘killer point’.  
 

A landlord, unhappy with alleged non-payment of rent by state organs, erected a 
billboard that they contended was defamatory. Can state organs be defamed and 
can they apply for an interdict? The application was dismissed! 

 ORDER  
1. The rule nisi issued on 9 May 2017 is discharged;  
2. The application for an interdict in terms of paragraphs 1.2 to 1.4 of the Notice of 
Motion is dismissed with costs, including the costs of two counsel where so 
employed by the first and second respondents, such costs to be paid by the 
applicants jointly and severally, the one paying the other to be absolved;  
3. The costs in paragraph 2 above are those which are agreed or taxed, and are 2 
restricted to the drafting of the heads of argument and the costs of the opposed 
motion on 1 November 2019;  
4. There is no order as to costs in respect of all other appearances. 

 
[51] The basis on which the first and second respondents must prevail, in so far as 
the application before me, is based solely on the point of law related to standing. As I 
have stated, only one of these points were raised on the papers – that pertaining to 
the applicants usurping the powers of the municipality. The second point relating to 
the applicants being non-suited because of them being incapable for suing for 
defamation, was only raised in the heads of argument. This was never canvassed on 
the papers. If this had been raised on the papers (and no reason was advanced as 
to why it was not), I am reasonably satisfied that the matter would not have 
proceeded any further. It is, as Cameron J in Trinity Asset Management stated, a 
‘killer point’.  
 
[52] It is no excuse for the respondents in seeking their full costs, to contend that 
counsel only came across the point when drafting heads of argument. The law points 
raised in their heads of argument should have been put forward at the very outset.  
 
[53] It is trite that I have a discretion regarding the awarding of costs, which must be 
judiciously exercised. In the result, to the extent that the respondents should be 
entitled to recover their costs, their success is tempered in that I am of the view that 
they are only entitled to the costs of the opposed motion on 1 November 2019, such 
costs to include that of two counsel, including the costs for preparation of the heads. 
In respect of all other appearances and the costs pertaining to the filing of their 
answering affidavit, I am of the view that no order as to costs should be made in that 
regard.  
 
 
Meechan and another v VGA Chartered Accountants Partnership t/a PKF (VGA) 
Chartered Accountants [2020] JOL 46766 (GJ) 

Exceptions to particulars of claim-Delictual action- report made no mention of the 
plaintiffs nor of FMLR, nor the representations it was alleged to convey 
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In a delictual action, the plaintiffs made claims for pure economic losses they allegedly 
suffered as a result of a report issued by the defendant to the members of a Dutch 
foundation on 19 October 2016. 

The first and second plaintiffs took up employment as COO and CEO of a company 
(“FMLR”). FMLR was owned by a Dutch company (“FMLAM”). The defendant was a 
partnership carrying on business as accountants and auditors. 

On 19 October 2016, the defendant alternatively, one of its directors (Mr Schalekamp) 
acting in the course and scope of his employment with the defendant, issued a 
financial report representing that FMLAM (not FMLR) had access to current assets of 
US$1 trillion. In fact, neither entity had access to current assets in the sum of 
US$1 trillion. 

The plaintiffs averred that the defendant, alternatively Mr Schalekamp, breached a 
duty of care to the plaintiffs in issuing the report about FMLAM without conducting a 
proper investigation and due diligence into the correctness of the financial report and 
failing to verify the truth and veracity of the information contained in the report. The 
issue of the report by the defendant caused the plaintiffs to remain in the employment 
of FMLR by virtue of which they suffered loss of earnings. 

The defendant filed an exception to the plaintiffs’ particulars of claim. After the plaintiffs 
amended the particulars of claim, only three grounds of the exception remained 
relevant. 

Held that the first ground of exception was that the document upon which the plaintiffs 
based their claim (that is the report) did not make the representations the plaintiffs 
contended for and that the particulars of claim did not disclose a cause of action. The 
court found that the report made no mention of the plaintiffs nor of FMLR, nor the 
representations it was alleged to convey. The plaintiffs were not free to explain how 
they interpreted the report. The integration (or parol evidence) rule remains part of our 
law and if a document was intended to provide a complete memorial of a jural act, 
extrinsic evidence may not contradict, add to or modify its meaning. As the 
representations pleaded were not in the report, the pleading did not disclose a cause 
of action and the exception was upheld. 

The second ground of exception was that the allegations made in the plaintiffs’ 
amended particulars were insufficient to establish the element of wrongfulness or 
unlawfulness. Considerations of public policy and the legal convictions of the 
community inform the issue of wrongfulness, and the question of whether a defendant 
should be held legally liable for loss resulting from a misstatement or be afforded legal 
immunity. In this case, the plaintiffs could not rely on wrongfulness or unlawfulness for 
a variety of reasons set out in the court’s judgment. The exception on this point was 
also upheld. 

The court did not decide the third exception, which related to causation, as that issue 
was to be decided after the hearing of evidence. 

 

Air & Allied Technologies CC and others v Advanced Air Control Technologies 
(Pty) Ltd and another [2020] JOL 47127 (GJ) 
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Anton Piller order - requirements - necessity for evidence of prima facie existence of 
vital documents and materials - electronic searches - purpose of order not to give the 
applicant access to documents or material or to search for evidence on which to base 
claim - not to be used to obtain early discovery 

A central issue in this opposed application is whether an Anton Piller order should be 
confirmed or set aside. This is an application for the reconsideration of an Anton Piller 
application and for the setting aside of the Anton Piller Order which was obtained in 
camera on an ex parte basis by the applicants on the 18th July 2017.  

The order, which was granted by Molahlehi J, permitted the applicants to inspect and 
search the business and residential premises of the respondents for the purposes of 
identifying and pointing out to the sheriff certain evidence, which was defined in the 
order as comprising: '... . . . the originals, or copies of, or extracts from the following 
information and documents, and to identity and point out to the Sheriff the following 
movable items: 7 .1.1 the Design Air computer program; 7.1.2 the first applicant's 
server; 3 7.1.3 the first applicant's client information such as contract details, billing 
information, contact details, customer lists and customer files· ' 7.1.4 the first 
applicant's plans, bearing reference to the first applicant, of air filtration systems; 7.1.5 
the first applicant's diagrams, bearing reference to the first applicant, of air filtration 
systems.'  

The order also provided in the usual terms for the appointment of a supervising 
attorney and computer technologists to search and examine all electronic storage 
media in the possession of the respondent. In terms of the order these persons were 
to be given access to: ' ...... the cellular phone/s of the first respondent and its 
employees, the desktop and laptop computer hard drivels, computer/s and electronic 
storage device/s, including but not limited to memory sticks, computer disks, external 
hard drives, tablets, etc, in or at the aforesaid premises'.  

The order granted was in line with the type of order that is granted where it is 
anticipated that the search will be directed primarily at electronically stored 
information. Clause 9 of the order permitted the making of copies and/or forensic 
mirror images of 'such document/s and/or information and/or copies thereof, as 
identified by the applicants' computer technologist as being documents and/or 
information and/or hardware of the nature or containing any information of the nature 
mentioned in paragraph 7.1 above'. Simirlarly, the applicants were also permitted to 
save electronically and to delete such documents and information. Importantly, the 
order authorised the sheriff to 'attach and remove' such documents and hardware 
mentioned in paragraph 7.1 of the order.  

The order in favour of the applicants was not couched in the form of a rule nisi, as 
proposed by the Practice Manual of this division as a standard Anton Piller Order. 
Instead, what the order did was to provide for the respondents to apply to court on not 
less than twenty-four hours' notice to the applicants' attorneys for a variation or setting 
aside of the order. This is in fact what the respondents did in this matter when, 
simultaneously with the delivery of their answering affidavit, delivered notice of 
application to apply to this court 4 for reconsideration of the Anton Piller application 
and for an order setting aside the order. 

Extract:  [48]. The question arises as to how to approach the onus on a return day or 
a reconsideration of the application. [49]. In my view there is no distinction to be drawn 



235 
 

between the rehearing of an Anton Piller application on the return day where a rule 
nisi has been granted, or reconsideration thereof, in the absence of a rule nisi. The 
essence of the further hearing remains the same, and that is whether the initial order 
granted should remain in force pending the discovery process in the intended action 
to which the Anton Piller order relates, or whether the order should be set aside or 
discharged. [50]. Proof of a balance of probabilities is required in respect of the 
remaining requirements for an Anton Piller order, namely: that the respondent has in 
his possession specific documents or things that constitute vital evidence and 
substantiation of the applicants' cause of action; and that there is real and wellfounded 
apprehension that evidence might be hidden or destroyed.  

Extract: [61]. The applicants did not even attempt to address this requirement for the 
granting of the relief sought. [62]. I also do not believe that the applicants have 
complied with the third requirement that being that they had an apprehension that the 
respondents would destroy any evidence. The applicants contend that because the 
respondents are not averse to unlawful conduct and are guilty of misappropriating the 
proprietary and confidential information and moveable property of the first applicant, 
there is a basis for a real fear that the respondents will seek to hide or destroy the 
evidence. There is no merit in this argument. As rightly pointed out by Mr Vetten, this 
contention flies in the face of the fact that the respondents were accounting to the 
second applicant and indicated that they would have cooperated with the liquidators 
once they were appointed. [63]. The applicants therefore fail this leg of the test too. 17  

[64]. In sum, on a consideration of all the competing allegations and contentions in this 
matter, I am of the view that the applicant has not shown a strong prima facie case. 
This conclusion seems to be strengthened by the fact that by the time this application 
was argued before me on the 14th of November 2019, the legal action contemplated 
in the Anton Piller order had still not been instituted. Costs [65]. The general rule in 
matters of costs is that the successful party should be given his costs, and this rule 
should not be departed from except where there are good grounds for doing so, such 
as misconduct on the part of the successful party or other exceptional circumstances. 
See: Myers v Abramson, 1951 (3) SA 438 (C) at 455.  

[66]. Applying this general rule, I intend granting costs in favour of the respondents. 
[67]. The respondent's counsel urged me to dismiss the application with punitive costs. 
In the exercise of my discretion I do not intend awarding punitive costs. Order 
Accordingly, I make the following order:- (1) The ex parte Anton Piller application in 
this matter is hereby reconsidered in terms of Uniform Rule of Court 6(12)(c). (2) The 
Anton Piller order granted by this court on the 18th of July 2017 is set aside and 
discharged. (3) The first, second, third, fourth and fifth applicants, jointly and severally, 
the one paying the other to be absolved, shall pay the costs of the first and second 
respondents occasioned by their opposition to the Anton Piller application. 

 

Cooper N.O and another v Knoop N.O and others (Oakbay Investments (Pty) Ltd 
and others as Intervening Parties) (Variation Order) [2020] JOL 47186 (GJ) 

Rule 42(1 )(b)- variation of an order or judgement-ambiguity, patented error, omission- 
court inadvertently omitted to reflect to other cases in the heading of the judgement. 

On 28 January 2020, before hearing the various applications brought before me and 
having heard argument on a point in limine taken by the sixth respondent to the effect 
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that there was a fatal non-joinder in that all affected parties in the business rescue 
proceedings of the fifth respondent had not been joined as parties, I made an order 
dismissing all applications.  

[2] It has since transpired that the order is ambiguous, as the court inadvertently 
omitted to reflect to other cases in the heading of the judgement. Those other cases 
are the Westdawn matter under case no. 38647/2019, and the Charles King matter 
under case number 39412/2019, together with the relevant intervening parties. [3] The 
judgement further refers to Charles King's intervention application in the Westdawn 
matter in which it sought a postponement of that matter but does not refer to Charles 
King's main application under case number 39412/2019 in which Charles King sought 
to interdict the business rescue practitioners from transferring Koornfontein assets 
pending the outcome of the arbitration appeal.  

[4] It is trite that a judgement may not to be changed after its pronouncement. The 
exception to the general rule is when the order granted, through some mistake, does 
not express the true intention of the court, or where the order is ambiguous. At 
common law the court has the inherent power in such circumstances to correct its own 
judgement.  

[5] Trollip JA in Firestone South Africa (Pty) Ltd v Genticuro A-G1 held that: "The Court 
may clarify its judgement or order, if, on a proper interpretation, the meaning the of 
remains obscure, ambiguous or otherwise uncertain, so as to give effect to its true 
intention, provided it does not thereby alter the sense and substance of the judgement 
or order" 1 1977(4) at 307. See also Estate Garlick v Commissioner of Inland Revenue 
1934 AD 499 4  

[6] Rule 42(1 )(b) the Uniform Rules of Court provides for the variation of an order or 
judgement in which there is an ambiguity, or a patented error or omission, but only to 
the extent of such ambiguity or error or omission. (7] In the result the order I made on 
the 28 January 2020 is varied to include all parties relevant to these proceedings and 
their details appears in the heading of the order. 

 

Lurco Group South Africa (Pty) Limited v Knopp N.O and others (Oakbay 
Investments (Pty) Ltd as Intervening Party) [2020] JOL 47187 (GJ) 

Security for costs- Rule 47 of the Uniform Rules of Court-Business Rescue 
Practitioners- requested that security be provided for costs in terms of Rule 47 of the 
Uniform Rules of Court.  

Extract: On 12 December 2019, before the hearing of the main application and having 
heard the argument, I made an order in the following terms: 1. The applicant, Oakbay 
Investments (Pty) Ltd ("Oakbay") shall furnish for the first to fifth respondents in an 
amount of R500 000.00 (500 000 Rand). 2. Oakbay shall furnish security for costs to 
the first to fifth respondents within five days from the date of this order. The amount 
shall be paid into the trust account of the first to fifth respondents attorneys of record. 
3. All further steps in the application will be suspended pending the definition of 
security in terms of 1 - 2 above. 3 4. Oakbay is to pay the cost of this application.  

[2] I now proceed to deal with the reasons for the order which has been requested by 
Oakbay and the facts giving rise to these proceedings.  
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Background 

 [3] The first to fifth respondents, who are the Business Rescue Practitioners 
("Practitioners") of the fifth respondent Koornfontein Mines" (Pty) Ltd (in business 
rescue) ("Koornfontein") have requested the intervening party, Oakbay to provide 
security for costs in terms of Rule 47 of the Uniform Rules of Court in the main 
application of Lurco Group South Africa (Pty) Ltd ("Lurco"). 

[4] The respondents sought security for adverse costs in an amount of R500 000.00 
on the basis that the application was frivolous and vexatious, that the application is 
largely founded upon hearsay evidence and that the applicants launched the 
application in their capacities as joint liquidators of Westdawn Investments (Pty) Ltd 
(in Liquidation) which is a liquidated insolvent entity. [24] Oakbay again fell in arrears 
for the aggregate sum of R3 796 554.90 compelling the practitioners to launch another 
application for Oakbay's winding up. Oakbay tendered an amount of R2 600 000.00 in 
settlement of the practitioner's claim. The payments were received from Oakbay's 
attorney's account without the source of the payments being disclosed. By virtue of 
Oakbay not having a bank account, the payment could not have been made by 
Oakbay. Oakbay has not shown that it does have the means of satisfying an adverse 
cost order. 

[25] In my view, the question to be determined by the court is whether it is fair that the 
person being sued by the company should be in a position of having to incur 
substantial costs and being at the risk of liability for the company's costs and yet have 
no real chance of recovering costs if the action is unsuccessful. In the present case 
the ultimate beneficial shareholders of the Oakbay Group, the Gupta family have fled 
the country, they stand to benefit from the proceedings, and face no risk of liability for 
costs themselves and are either unwilling or unable to provide security. [26] The rule 
that unsuccessful litigants must pay the costs of their opponents is to deter would-be 
plaintiffs from instituting proceedings vexatiously in circumstances where the 
prospects of success are poor. Oakbay persists in its intervention application despite 
having been informed that the prospects of Lurco succeeding in the contemplated 
proceedings are poor. The intervention application is, in my view, frivolous and 
vexatious and will cause an injustice to the practitioners if no security for cost order is 
not made. 8 [27] For the above reasons, Oakbay was ordered to provide security for 
practitioners costs. 

Economic Freedom Fighters v Gordhan and Others; Public Protector and 
Another v Gordhan and Others [2020] ZACC 10 

Interim interdict — remedial action of Public Protector — separation of powers  — 
appealability of interim interdicts — prospects of success — costs orders — 
applicability of Biowatch principle — personal costs orders — appealability of costs 
orders 

 
On Friday, 29 May 2020 at 10h00, the Constitutional Court handed down judgment in 
two applications for direct leave to appeal against a judgment of the High Court of 
South Africa, Gauteng Division, Pretoria (High Court).  The High Court had granted an 
interim interdict to suspend the operation of the Public Protector’s remedial action 
contained in her report entitled ‘Report on an Investigation into Allegations of 
Violations of the Executive Ethics Code by Mr Pravin Gordhan, MP as well as 
Allegations of Maladministration, Corruption and Improper Conduct by the South 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2010
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African Revenue Services’ (the SARS Report), pending the final determination of the 
review of that report.   The central question before the Constitutional Court was the 
appropriate test to be applied when granting interim interdicts against the Public 
Protector.  
 
The Public Protector issued the SARS Report on 5 July 2019.  It directed the President 
to take note of the findings of maladministration, corruption and improper conduct and 
take appropriate disciplinary action against Mr Gordhan.  Mr Gordhan launched an 
urgent application in the High Court on 10 July 2019 for an order temporarily 
suspending this remedial action and interdicting the Public Protector from enforcing it, 
pending the finalisation of a judicial review in which Mr Gordhan sought to set aside 
the SARS Report.  The EFF applied for, and was granted, leave to intervene in the 
High Court proceedings.  The President supported Mr Gordhan’s approach and the 
relief sought. 
 
The High Court held that Mr Gordhan had fulfilled the requirements for an interim 
interdict as set out in National Treasury v Opposition to Urban Tolling Alliance (OUTA 
test).  The High Court thus granted the relief sought by Mr Gordhan and suspended 
the remedial action contained in the SARS Report, pending the judicial review of the 
Report.  In addition, the High Court awarded costs against the Public Protector and 
the EFF.  Costs were also awarded against the Public Protector in her personal 
capacity.  Aggrieved by this outcome, the EFF and the Public Protector each filed 
separate urgent applications for leave to appeal directly to the Constitutional Court 
against the judgment and order of the High Court.  
 
In the Constitutional Court, the EFF argued that the High Court judgment 
impermissibly interfered with the accessibility and efficacy of the Office of the Public 
Protector, that the OUTA test was inapposite for an interim order against a Chapter 9 
institution and that a new, stricter test for interim interdicts against the Public Protector 
ought to be developed.  It also sought to appeal against the costs order of the High 
Court. 
 
The Public Protector’s arguments before the Court included that the High Court 
applied the incorrect legal standards in granting the interim interdict.  Further, the 
Public Protector submitted that the High Court failed to have due regard to the 
constitutional status of her Office and the effect that an interdict would have on her 
powers and functions.  She also sought to appeal against the personal costs order of 
the High Court. 
 
Mr Gordhan submitted that leave to appeal should not be granted because the 
applications did not engage the jurisdiction of the Court; the applications were not 
urgent; and it would not be in the interests of justice to grant leave to appeal.   
 
The President contended that the appeals raised important issues of a constitutional 
nature, particularly concerning the principle of separation of powers.  The President 
submitted that it would be in the national interest for the Court to pronounce on these 
issues, but that the applications for leave to appeal bore no reasonable prospects of 
success, that the High Court’s interim order was correct and the applications for leave 
to appeal ought to be dismissed. 
 



239 
 

In a unanimous judgment penned by Khampepe ADCJ (Jafta J, Madlanga J, Majiedt 
J, Mathopo AJ, Mhlantla J, Theron J, Tshiqi J and Victor AJ concurring) (main 
judgment), the Constitutional Court held that the central concern in this matter was the 
appropriate test to be applied when granting interim interdicts against the Public 
Protector.  It emphasised that what was not in issue was whether interim interdicts 
could be granted against the Public Protector or whether the reports of the Public 
Protector could be reviewed, as our law perspicuously allows for both of these.  
Further, the matter did not concern the merits of the pending review application against 
the SARS Report. 
 
The first hurdle concerned whether or not the applications for leave to appeal engaged 
the jurisdiction of the Court.  With regards to the EFF’s application, the main judgment 
held that the Court had yet to pronounce on whether interim interdicts against the 
Public Protector constitute an improper interference with her powers and that this 
determination raised important separation of powers considerations which engaged 
the jurisdiction of the Court.  Further, it held that the EFF’s submission that a new, 
stricter test ought to be applied to interdicts against the Public Protector also engaged 
its jurisdiction as it required the Court to consider the constitutional role and functions 
of the Public Protector.  Concerning the application by the Public Protector, the main 
judgment held that the essence of the Public Protector’s pleadings was that the High 
Court failed to have due regard to the important constitutional considerations related 
to her Office and the impact that an interim interdict may have on her ability to carry 
out her constitutional functions.  The Court thus found that its jurisdiction was also 
engaged in this application. 
 
With regard to the second hurdle, the interests of justice, the main judgment 
highlighted that the applications for leave to appeal concerned the appeal of an interim 
interdict, which is purely interlocutory in nature.  The main judgment held that the EFF’s 
argument for a stricter test for interim interdicts against the Public Protector, although 
novel and interesting, was without merit.  The OUTA test already provides that courts 
must only grant interim orders in exceptional circumstances.  The main judgment held 
that the OUTA test is flexible enough to take into account the constitutional role of the 
Public Protector and that it has sufficient safeguards to protect the powers and 
functions of the Public Protector when an interim order is sought.  Therefore, there is 
no compelling reason to create a special test applicable to the Public Protector.  
Furthermore, it held that the High Court specifically took into account whether the 
interim interdict would interfere with the Public Protector’s constitutional powers.  The 
main judgment agreed with the High Court’s conclusion that the interdict would not 
interfere with the duties of her Office in any way as, once a report is published, her 
duties and functions have been performed and her effectiveness would therefore not 
be hindered. 
 
In addition, the main judgment emphasised that direct appeals are not merely available 
for the asking, but that exceptional circumstances ought to exist.  The main judgment 
held that these were not present in this case and this militated against granting leave 
to appeal.  The main judgment therefore held that the applications did not satisfy the 
interests of justice criteria regarding the appealability of interim orders and accordingly 
leave to appeal against the merits in both applications was not granted. 
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However, the main judgment granted leave to appeal against the costs orders of the 
High Court.  It reaffirmed that an appeal court should not lightly interfere with the costs 
order of a lower court.  However, the main judgment found that the High Court’s 
decision as to costs was influenced by a misdirection on the applicable principles and 
that this warranted the Court’s interference.  The matter was of a constitutional nature 
and the High Court therefore erred in not applying Biowatch to the question of costs.  
The cost order of the High Court against the EFF was therefore set aside.  
Furthermore, the main judgment also set aside the personal costs order against 
Ms Mkhwebane.  This was also done on the basis that there was a material 
misdirection by the High Court which warranted an interference by the Court.  Personal 
cost orders are punitive in nature and the High Court failed to provide any reasons to 
justify an order of this nature. 
 
Lastly, the main judgment noted that the considerable public interest in this matter had 
attracted significant criticism against both the courts and the Public Protector, which 
is to be  encouraged in our constitutional democracy.  However, there was a danger 
that unreasoned and unsupported criticism against the courts and the Public Protector 
may undermine that same constitutional democracy. 
 
A second judgment, penned by Jafta J (Khampepe ADCJ, Madlanga J, Majiedt J, 
Mathopo AJ, Mhlantla J, Theron J, Tshiqi J and Victor AJ concurring), concurred with 
the main judgment that leave to appeal against the merits should be refused and 
provided additional reasons on why it is not in the interests of justice to decide the 
merits in the present circumstances.  The second judgment held that even if it could 
be said that there were prospects against the grant of the interdict, the applicants 
would still be faced with the question whether there were prospects against the 
suspension order by the High Court.  The second judgment held that the power to 
suspend the operation of the Public Protector’s remedial action is sourced from section 
172(1)(b) of the Constitution.  Therefore, the OUTA test did not apply as requirements 
for suspension differ from those needed for an interim interdict.  The second judgment 
concluded that in the circumstances it was just and equitable for the High Court to 
suspend the remedial action and the application for leave to appeal against the merits 
must fail. 

City of Tshwane Metropolitan Municipality and Another v Moipone Fleet (Pty) 
Ltd (57/2019) [2020] ZASCA 55 (27 May 2020) 

Contempt of court – alleged contravention not falling within the ambit of court order – 
contempt of court NOT established. 

  

[1] This is an appeal against the judgment and order of Mokose AJ of the Gauteng 
Division of the High Court, Pretoria in which she declared the first appellant, the City 
of Tshwane Metropolitan Municipality (the City) and the second appellant, Dr 
Moeketsi Emmanuel Mosola (the City Manager) to be in contempt of an order 
granted by Davis AJ[1] (the Davis order) on 29 March 2017. The Davis order had 
directed the City to comply with its obligations to procure vehicles under a Public 
Private Partnership Agreement (the PPA) concluded between it and Moipone Fleet 
(Pty) Ltd (the respondent in this appeal) on 24 March 2016. And further interdicted it 
from concluding an agreement to procure vehicles from any other service provider 

http://www.saflii.org/za/cases/ZASCA/2020/55.html#_ftn1
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pending the final determination of the dispute between the parties as to whether the 
City had validly cancelled the PPA. 

[2] As a sanction for holding the appellants in contempt of the Davis order, Mokose 
AJ imposed a sentence of six months’ imprisonment on the City Manager, 
suspended for one year on condition that there was no further contravention of that 
order. She also interdicted the City from purchasing certain vehicles from any other 
service provider other than the Moipone Fleet pending the determination of the 
dispute referred to in the Davis order.  On the eve of this appeal Moipone Fleet 
abandoned the order relating to the City Manager. It had no doubt became clear to 
Moipone Fleet that there was no basis for the contempt finding against him as he 
had not been cited as a party in the proceedings before Davis AJ. 

[3] The appeal is with the leave of the court a quo and parties agreed to have it 
determined in terms of s 19(a) of the Superior Courts Act 10 of 2013 (the Superior 
Courts Act). 

[4] The issues in this appeal are thus whether the court a quo was correct in holding 
the City in contempt of the Davis order and granting the interim interdict   against it. 
The facts giving rise to the dispute are the following.  

The appeal succeeds with costs, including costs consequent upon the employment 
of two counsel.The order of the court a quo is set aside and is substituted with the 
following: 

‘The application is dismissed with costs, including the costs of two counsel.’  

 

Standard Bank of SA Ltd v Kekana; Standard Bank of SA Ltd v Mbedu; 
Standard Bank of SA Ltd v Mayaphi; Standard Bank of SA Ltd v Mbha; 
Standard Bank of SA Ltd v Van Zyl; Standard Bank of SA Ltd v Rodgers 
(19167/19; 16945/19; 16365/19; 17242/19; 14294/19; 21309/18) [2020] ZAWCHC 
44 (25 May 2020) 

Default judgment- High Court did not have jurisdiction in the matters arising out of 
the terms of the written agreement between the parties. 

Jurisdiction- High Court did not have jurisdiction in the matters arising out of the 
terms of the written agreement between the parties. Standard Bank issued papers in 
the High Court in violation of an agreement between the parties.  There was no 
reason why Standard Bank should not be held to its bargain.   

National Credit Act, 2005 (Act No. 32 of 2005 (the NCA)) - applicable - Magistrates’ 
Courts court of first instance jurisdiction in such matters. 

The six matters are applications for judgment by default.  They served before the 
Registrar of the High Court in which judgment was refused in whole.  The Registrar 
was of the view that the High Court did not have jurisdiction in the matters arising out 
of the terms of the written agreement between the parties.  The matters were set 
down for hearing in open court.  The matter was heard in the unopposed roll.  After 
the hearing but before judgment, the plaintiff filed the notice of withdrawal of action in 
the second case, that of Mbedu. 

http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
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[2] The issue is a clear and express choice of court clause in a contract or simply the 
term of an agreement which provides for a chosen forum. 

[3] In the matter of Kekana the applicable term is 25.8 and read as follows: 

“25.8 You consent in terms of section 45 of the Magistrate’s Court Act, for purposes 
of the Bank taking legal steps to enforce any of its rights in terms of this Agreement, 
to the jurisdiction of any Magistrate’s Court having jurisdiction in the area in which 
you reside or work notwithstanding the amount involved.  You do not consent to the 
jurisdiction of the High Court if the Magistrate’s Court has concurrent jurisdiction.” 

[4] In the matters of Mayaphi, Mba and Van Zyl it is term 23.8 and read as follows: 

“23.8 This agreement will be governed by and interpreted in accordance with the 
laws of the Republic of South Africa and you hereby consent in terms of section 45 
of the Magistrate’s Court Act 32 of 1944 (of) to us taking legal steps to enforce any of 
our rights in terms of this Agreement, to the jurisdiction of any Magistrate’s Court 
having jurisdiction in the area in which you reside or work, despite the amount 
involved. You do not consent to the jurisdiction of the High Court if the Magistrate’s 
Court has concurrent jurisdiction.” 

Clause 23.5 of the agreement in the matter of Rodgers is in similar terms, including 
the typographical error of the word ‘(of)’ after ‘1944’. 

 [12] In my view, this is the ideal which the drafters of contracts for Standard Bank 
individually and the parties collectively hoped to achieve.  I do not understand the 
terms of the agreement to oust the jurisdiction of the High Court.  These were not 
cases where Standard Bank was deprived of its legal rights generally or prevented 
from seeking redress at any time in the courts.  The jurisdiction of the High Court 
was delayed to its proper position as a court of appeal in matters justiciable in the 
Magistrates’ Courts in the ordinary course because of the amount involved. Simply 
put, I understood the clause to mean that Standard Bank committed to the 
defendants that no right of action in the High Court would accrue until the matter had 
been determined by a Magistrates Court having jurisdiction on any dispute that may 
arise between them.  In my view, the choice was made bona fide.  It reasonably 
accorded with the general provisions of jurisdiction in relation to the amounts related 
to the transactions and therefore legal.  I understood it to be a consensual processes 
clause that did not offend public policy as to procedural fairness. 

[13] The National Credit Act, 2005 (Act No. 32 of 2005 (the NCA)) is applicable to all 
these matters.  The Magistrates’ Courts have court of first instance jurisdiction in 
such matters, section 29(1)(e) of the Magistrates’ Courts Act read with Section 
172(2) of the NCA. Section 29(1)(e) of the Magistrates’ Courts Act read: 

“29 Jurisdiction in respect of cause of action 

(1)  Subject to the provisions of this Act and the National Credit Act, 2005 (Act 34 of 
2005), a court, in respect of causes of action, shall have jurisdiction in - … 

(e) actions on or arising out of any credit agreement, as defined in section 1 of the 
National Credit Act, 2005 (Act 34 of 2005).” 

[14] “Although it is established law that the High Court exercises concurrent 
jurisdiction with any magistrate’s court in its area of jurisdiction, it should be noted 
that the High Court has always discouraged plaintiffs from approaching it with a 
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matter that can be dealt with in the magistrate’s court at less expense to the litigants 
(cf Standard Credit Corporation Ltd v Bester supra; Mofokeng supra)” [M Roestoff, H 
Coetzee, University of Pretoria, Journal for Contemporary Roman-Dutch Law/ 
Tydskrif vir Hedendaagse Romein-Hollandse Reg, Vol 71, No. 4, pp 678-
668, Consent to Jurisdiction – Unlawful provision in a credit agreement in terms of 
the National Credit Act- Is the jurisdiction of a Court ousted thereby? Absa Bank 
Ltd v Mybyrgh unreported case no 31827/2007 (T); Nedbank Ltd v 
Mateman unreported case no 36472/2007 (T); Nedbank v Stringer unreported case 
no 37792/2007 (T)].  The parties intended to delay the jurisdiction of the High Court 
and intended that the magistrate’s court that is closest to the defendant’s residence 
or work should have jurisdiction to hear the matter first, where the amount of the debt 
was within that magistrate’s court’s jurisdiction.  The agreement did not change the 
fact that the High Court exercised concurrent jurisdiction with the magistrate’s court. 

[15] To assert the retention of jurisdiction does not mean that the High Court should 
automatically be a court of first instance where there is concurrent jurisdiction with a 
magistrate’s court.  Roestoff and Coetzee (supra) said: 

“Finally, we agree with the court in Mateman and Stringer that the fact that the court 
in Myburgh did not strike the matter from the roll, but transferred it to the magistrate’s 
court in Barberton, proved that the court accepted that the High Court retained its 
jurisdiction.” 

Unusual, extraordinary, difficult and complicated cases may force Standard Bank to 
approach the High Court as a court of first instance [Koch v Realty Corporation of 
SA 1918 TPD 356 at 359; Roestoff and Coetzee supra].  The papers do not show 
that any of the matters is such a case. 

[16] Standard Bank had a choice to determine out of which court to sue, as dominus 
litis in the event of its debtor’s breach.  As in these matters, Standard Bank 
understood that there would be instances where more than one court had 
jurisdiction.  It made its election as part of the terms of the agreement, exercising its 
freedom of choice.  The defendants entered into the agreements, amongst others 
informed by the term, with its benefits as to costs and accessibility.  The parties 
agreed to protect the defendant against the unnecessary use of the more expensive 
forum, that is, the hardship of being subjected to unnecessary and expensive 
proceedings often far out of town.  The parties did not by an express choice of forum 
evade any mandatory provision of the law.  There is no public policy to the 
contrary.  The clause was not exculpatory and did not provide the defendant with any 
advantage to which in law they would not be entitled.  It did not deny Standard Bank 
of its day in court, including in the High Court if the need arose.  It did not present 
any grave difficulty and inconvenience for Standard Bank, the defendants or the 
courts.  The agreement should be conclusive and enforceable. 

[17] The derogation of a choice of forum is not explained by Standard Bank in the 
papers.  Standard Bank issued papers in the High Court in violation of an agreement 
between the parties.  There was no reason why Standard Bank should not be held to 
its bargain.  In my view, it is the fair and right thing to do.  There was no reason why 
enforcement of this term of the agreement would be inequitable and unjust.  It will 
not be in the interest of justice that an indigent defendant be hauled to the High 
Court when the matter can be resolved by the Magistrates court, in circumstances 

http://www.saflii.org/za/legis/num_act/nca2005152/
http://www.saflii.org/cgi-bin/LawCite?cit=1918%20TPD%20356
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where parties have specifically agreed that such matters should start in the 
Magistrates’ Courts. 

[18] For these reasons I make the following order: 

1. The proceedings in the High Court are terminated and these matters are hereby 
transferred to the respective Magistrates’ Courts having jurisdiction. 

  

Hewetson v Law Society of the Free State (948/2018) [2020] ZASCA 49 (5 May 
2020) 

Attorney – misconduct – failure of co-director to ensure accounting records and trust 
account properly maintained – appropriate order – suspension or removal from roll – 
matter referred back to the court a quo for oral evidence on when the appellant first 
became aware of the misappropriation of trust funds by her husband and co-director. 

The appellant, Mrs Yolandi Hewetson (Mrs Hewetson), and her husband, 
Mr Alexander Fowly Hewetson (Mr Hewetson) practised as attorneys in the Free 
State for many years. They conducted their practice through a company Hewetson 
Incorporated (the firm) of which they were the sole directors. On 23 June 2016, the 
Law Society of the Free State (the Law Society) obtained interim relief against them 
from the Free State high court pending an investigation into the financial affairs of 
the firm. Thereafter, on 15 December 2017, pursuant to an application by the Law 
Society for such relief, both Mr and Mrs Hewetson were struck from the roll of 
practising attorneys and the firm was placed into liquidation. Mr Hewetson did not 
oppose the application. Only the appellant had opposed the relief sought against her. 
Whilst conceding that relief against her was justified, she appeals the harshness of 
the sanction. The appeal is with the leave of this Court. 

[2] Such proceedings are of a disciplinary nature and are sui generis. Their primary 
purpose is to protect the public from malfeasance of attorneys. As far back as 1934, 
in Solomon v Law Society of the Cape of Good Hope, this Court described them as 
follows: 

‘Now in these proceedings the Law Society claims nothing for itself . . . . It merely 
brings the attorney before Court by virtue of a statutory right, informs the Court what 
the attorney has done and asks the Court to exercise its disciplinary powers over him 
. . . . The Law Society protects the interests of the public in its dealings with 
attorneys. It does not institute any action or civil proceedings against the attorney. It 
merely submits to the Court facts which it contends constitutes unprofessional 
conduct and then leaves the Court to determine how it will deal with this officer [of 
the court].’ 

[3] The application in this matter was brought in terms of s 22(1)(d) of the Attorneys 
Act 53 of 1979 (the Act) which provides that: 

‘Any person who has been admitted and enrolled as an attorney may on application 
by the society concerned be struck off the roll or suspended from practice by the 
court within the jurisdiction of which he or she practices– 

. . . 
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(d) if he or she, in the discretion of the court, is not a fit and proper person to 
continue to practise as an attorney.’ 

[39] I have had the benefit of reading the second judgment of my colleague 
Leach JA. He expresses the unequivocal view that the appellant has been dishonest. 
I am not persuaded that such a far-reaching conclusion can be made on the papers 
alone. Nor can it be concluded that she necessarily poses any risk to the public. To 
strike the appellant from the roll of practising attorneys would have a grave impact on 
her career. Rather than imposing the ultimate penalty on what is, in my view, 
inadequate evidence, a referral to oral evidence would serve the interests of justice 
and fairness. A court having heard the relevant evidence will be better placed to 
determine whether the appellant was indeed dishonest and unjustifiably delayed in 
reporting the trust fund deficit, thus deserving of such a sanction. 

[40] In the light of the sui generis nature of these proceedings the appellant, quite 
correctly, tendered to pay the Law Society’s costs on the scale of attorney and client, 
whatever the outcome of the appeal. This will be reflected in the order set out below. 

[41] In the result it is ordered: 

1 The appeal is upheld to the extent that the order of the high court of 15 December 
2017 is set aside only insofar as it refers to the appellant. 

2 The high court’s order of 23 June 2016 insofar as it applies to the appellant is 
reinstated pending the finalisation in the high court of the application to strike her 
from the roll. 

3 The application to strike the appellant from the roll of attorneys is referred to a 
freshly constituted bench of the Free State High Court for its determination after 
hearing such oral evidence as the parties seek to place before it in regard to the 
appellant’s fitness to remain on the roll, and in particular as to: 

(a) when the appellant first became aware of her husband’s abuse of trust funds; 

(b) the extent of her knowledge; 

(c) whether the appellant agreed to or was in any way a party to the withdrawal of 
trust funds from the account of Mr Ahmed Nabil; 

(d) the appellant’s explanation for the delay, if any, in reporting trust fund deficiencies 
to the Law Society. 

4 In the event of either party wishing to lead the evidence of a witness who has not 
deposed to an affidavit in these proceedings, a summary of such witness’s evidence 
is to be filed and served on the other side not later than 10 days before the hearing. 

5 The appellant is suspended from practising as an attorney pending the outcome of 
the above hearing. 

6 The appellant is to pay the Law Society’s costs of this appeal on the scale as 
between attorney and client. 

  

Van Zyl NO v Road Accident Fund (263/19) [2020] ZASCA 51 (6 May 2020) 
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Prescription Act 68 of 1969 not applicable to claims under the Road Accident Fund 
Act 56 of 1996 – prescription of such claims regulated by s 23 of Road Accident 
Fund Act. Interpretation of statutes – provisions of Prescription Act 68 of 1969 not 
applicable to claims under the Road Accident Fund Act 56 of 1996 – prescription of 
such claims regulated by s 23 of Road Accident Fund Act. 

 
The Supreme Court of Appeal (SCA) dismissed the appeal of the appellant, Phillipa 
Susan van Zyl in her representative capacity as curator curatrix ad litem to Mr Jacobs, 
against the decision of the Eastern Cape Division of the High Court, Grahamstown 
(high court) upholding the special plea of prescription. 

 
On 1  May  2010  Mr  Jacobs  sustained  serious  head  injuries  in  a  motor  vehicle  
accident.  On  18 January 2017 he lodged a claim with the respondent, the Road 
Accident Fund (RAF), which repudiated his claim on the basis that his claim had 
prescribed in terms of s 23 of the Road Accident Fund Act 56 of 1996 (RAF Act); and 
that Mr Jacobs did not fall under any of the categories of persons referred to in s 
23(2) of the RAF Act, against whom prescription does not run, as he was neither a 
person detained as a patient in terms of any mental health legislation nor a person 
under curatorship. 

 
On 28 November 2017 the appellant was appointed as the curatrix ad litem to Mr 
Jacobs by order of court. On 8 March 2018 the appellant instituted action against the 
RAF in which she claimed damages on behalf of Mr Jacobs. The RAF raised a special 
plea and contended the claim had become prescribed because the claim was not 
instituted within the period of three years from the date of the accident and further 
that the summons was not served within five years from the date of the accident. In 
response thereto the appellant denied that Mr Jacobs’s claim had become 
prescribed. She averred that the provisions of the Prescription Act 68 of 1969 also 
applied to his claim for compensation under s 23 of the RAF Act and that in terms of 
s12 and/or 13 of that Act the running of prescription was delayed as since the 
accident Mr Jacobs had been of unsound mind or insane. In upholding the special 
plea, the high court held that Mr Jacobs’ claim had indeed become prescribed as the 
provisions of s 23 of the RAF Act apply to the claim to the exclusion of s 13(1) of the 
Prescription Act. 

 
On appeal to the SCA the appellant persisted with her arguments. The SCA held that 
the Prescription Act does not apply to claims for compensation under the RAF Act as 
its provisions are inconsistent with those of the RAF Act relating to prescription. 
Further, the SCA held that s 23 of the RAF Act was intended to be fully 
comprehensive on the subject of claims for compensation under the RAF Act and 
was intended to exhaust its subject matter. In the circumstances the appeal was 
dismissed with no order as to costs. 

Umgungundlovu District Municipality v Amaraka Investments 37 (Pty) Ltd 
(921/19) [2020] ZASCA 52 (15 May 2020) 

Court order- interpretation- Contract concluded between private service provider and 
municipality – contract declared unconstitutional for failure to comply with 
constitutionally required procurement provisions – whether order suspending 
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declaration of invalidity retrospective in effect – proper approach to interpreting court 
order 

The Supreme Court of Appeal (SCA) handed down judgment in an appeal against an 
order of the Eastern Cape Division of the High Court, Port Elizabeth (Sephton AJ, 
sitting as court of first instance). The appeal was upheld with costs. 
 
The matter concerned an action instituted by the respondent, Ms K, against the 
Minister of Safety and Security (the first defendant in the court a quo), for damages 
she allegedly suffered as a result of the failure of the police to conduct a proper search 
for her, and thereafter to conduct a reasonably effective investigation into the crimes 
perpetrated against her. 

 
On 9 December 2010, Ms K was abducted, robbed of her personal belongings and 
sexually assaulted at King’s Beach, Port Elizabeth. While enjoying a walk on the 
beach at about 14h30, Ms K was confronted by an unknown man who overpowered 
her and subsequently dragged her into the nearby bushes. There she was instructed 
to remove her clothes, which were used as a blindfold, and was repeatedly raped 
until early the next morning when she managed to escape. Ms K caught the attention 
of a group of joggers on the beach, one of whom escorted her back to the parking lot 
and thereafter to the Humewood Police Station, where she opened a case of 
abduction, assault, rape and robbery. 
 
Ms K’s cousin reported her missing and provided the police with the details of Ms K’s 
vehicle at approximately 19h00 on 9 December 2010. Thereafter, at about 23h30 
that night, the police managed to track down Ms K’s vehicle at the King’s Beach 
parking lot. Ms K was however nowhere to be seen. A police search was launched, 
which included the use of a search and rescue dog and a helicopter, but Ms K could 
not be found. The search efforts were aborted in the early hours of the morning 
of 10 December 2010. The offences subsequently reported by Ms K were 
investigated by the police, though once again without success. No perpetrators were 
arrested or convicted. 
 
On 14 November 2013 Ms K issued summons against the Minister of Safety and 
Security, along with three police officers involved in the investigation of her case, 
claiming damages for the harm allegedly suffered as a result of the police’s failure to 
conduct a reasonably effective search for her, as well as the police’s failure to 
conduct a reasonably effective investigation into the crimes perpetrated against her. 
Ms K’s claim was based on a number of duties which she submitted were owed to her 
by the SAPS. The list includes, amongst others, the duty to prevent, combat and 
investigate crimes; to protect and secure Ms Kawa and her property; to protect her 
dignity and to ensure that her dignity was respected and protected; to ensure her 
safety and security; to obtain information from the persons whom the relevant police 
officers reasonably suspected of having committed the offences, or could provide 
information thereon; and to exercise their powers and perform their duties in a 
reasonable manner. 
 
Ms K contended that the SAPS unlawfully and/or wrongfully and negligently breached 
its duty to protect and secure her and her property, and to prevent and combat the 
continuation of the crimes of assault, abduction, kidnapping and rape between 23h00 
on 9 December 2010 and 6h00 the following morning, by failing to search the area in 



248 
 

the vicinity of the King’s Beach parking area, in particular the sand dunes. 

 
While not disputing the duties alleged by Ms K to be owed to her, the police denied 
acting negligently or unlawfully. They pleaded that both the search for Ms K – in 
difficult circumstances and complicated terrain – as well as the subsequent 
investigation into the crimes committed against her, were carried out with due 
diligence and regard to the trauma which she had allegedly suffered as a result of 
the traumatic experience. In particular, the defendants denied that Ms K suffered any 
further physical injury, post-traumatic stress and/or depression consequent upon any 
breach of duty by the police. It was further denied that Ms K had been unable to return 
to work in any capacity since December 2010, as a result of any breach of duty by 
the police. The defendants submitted that there was no causal nexus between the 
alleged conduct of the police, on the one hand, and any mental or psychiatric 
condition, or aggravation thereof, suffered or being suffered by Ms K on the other. 
 
The high court found in favour of Ms K, holding that the police had negligently 
breached these two legal duties and that these failures caused her to suffer additional 
psychopathology. The Minister was accordingly held liable for 40 percent of the 
damages Ms K would be able to prove. 
 
The SCA held that the duties on the police to search for Ms K shortly after becoming 
aware that she was missing on 9 December 2010, and to investigate her case of 
abduction, kidnapping and rape which she reported the following morning, were clear 
constitutional and statutory duties and thus not in dispute. The State has a duty to 
protect members of the public from violations of their constitutional rights, and the 
duty to prevent crime and protect vulnerable members of society must enjoy some 
prominence. The legal issues to be decided were thus, firstly, whether the police had 
breached their duty to search for Ms K by failing to search the sand dunes, 
alternatively whether the police searched the sand dunes in a negligent manner; and, 
secondly, whether the police breached their duty to investigate Ms K’s case by failing 
to conduct a reasonably effective investigation. 
 
The SCA proceeded to consider the five elements of Aquilian liability. In relation to 
negligence it was found that the search procedure involving the search and rescue 
dog was conducted correctly, a conclusion that was conceded by one of Ms K’s 
expert witnesses, a former captain within the SAPS and dog training expert. The 
police helicopter search was also conducted reasonably, the pilot having searched 
both the waterline as well as the sand dunes and not seeing any trace of Ms K. The 
pilot’s decision to withdraw from the aerial search was based solely on the request 
to land of an air traffic controller, who advised of an incoming aircraft, and was thus 
reasonable. No negligence in relation to the police’s search for Ms K had been 
established. 
 
As regards the police’s alleged failure to conduct a reasonably effective investigation, 
Ms K’s case was that the police failed to bring together and photograph the bush 
dwellers who slept in the sand dunes, which would have enabled her to identify her 
abductor and/or interview them and take statements on the morning of 10 December. 
Ms K further contended that the police failed to obtain CCTV footage from the 
municipal street cameras; to take statements from two car-guards, whose details 
were provided by Ms K and who apparently knew who her abductors and associates 



249 
 

were; and to view the CCTV footage obtained by Ms K after she engaged the services 
of a private investigator. The SCA found all of these allegations to be without merit. 
Negligence in fulfilling the duty to investigate the crimes committed against Ms K had 
not been established. 
 
In considering wrongfulness, the SCA found that the high court’s approach was 
fundamentally flawed. The high court had held that policy considerations imposed a 
duty on the police to fulfil their obligations and a failure to do so was wrongful. The 
shortcomings relied on by the high court were the search and rescue dog handler’s 
failure to continue searching beyond a particular point, and, in relation to the 
investigation, the police’s failure to search, question and investigate all bush dwellers 
in and around King’s Beach with any sense of urgency. On this basis it held that the 
police’s conduct was wrongful. However, the SCA found that the high court never 
considered whether it was reasonable, in the circumstances of this case, to impose 
liability on the police for the harm suffered by Ms K. The imposition of liability on these 
facts would hinder future police investigations due to the constant threat of civil 
litigation in the event of even the slightest degree of negligence, or the absence of a 
successful arrest and conviction. 
 
Finally, the SCA considered the element of causation: whether the police’s failure to 
conduct a proper search and to conduct a reasonably effective investigation was the 
cause of, or an aggravation to, Ms K’s psychopathology. On this score, the expert 
witnesses were not able to quantify the amount of trauma that Ms K suffered as a 
result of the police’s alleged omissions, as opposed to the crimes committed against 
her themselves. The prolonged life-threatening trauma of the incident could not be 
divided into quantifiable subunits with any level of psychological or psychiatric 
validity. Causation was accordingly not established on a balance of probabilities. 
 
The SCA concluded that the high court’s findings in relation to negligence, 
wrongfulness and causation could not be supported by the evidence proffered on 
behalf of Ms K. Her claim should therefore have been dismissed. In the result, the 
appeal was upheld with costs, including the costs attendant upon the employment of 
two counsel. 

Mfwethu Investments CC t.a Recharger Prepaid Meters v Citiq Meter Solutions 
(Pty) Ltd t/a Citiq Prepaid (13124/19) [2020] ZAWCHC 40 (19 May 2020) 

Company law-residence of a company - company resides (a) at its principal place of 
business in South Africa; (b) and also at its registered office. This means that if the 
principal place of business and the registered office of a company are in different 
places, the company resides in two places (and so, potentially, in the areas of two 
different provincial divisions). Residence in either form suffices for jurisdiction (493B-
495H). 

Application for liquidation- jurisdiction- matters entirely governed by the new Act 
(including business rescue proceedings), a company can have only one place of 
residence, namely its registered office. 

Jurisdiction- no jurisdiction merely because office in Cape Town causes it to be 
physically present within the court’s territory- court will only have jurisdiction if cause 
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at issue in the present case could only be said to be one arising within this court’s 
territory  

Jurisdiction- no allegedly wrongful conduct was perpetrated, wholly or partly, in the 
area of this court’s jurisdiction- it was for Recharger to establish facts to show that 
Citiq’s Cape Town office, rather than its Midrand office, is its principal place of 
business in South Africa, and that this court thus has jurisdiction  

Jurisdiction- in a delictual claim the court will have authority over a defendant who is 
resident in its area, even though the delict was committed elsewhere.  

Jurisdiction-liquidation- matters entirely governed by the new Act (including business 
rescue proceedings), a company can have only one place of residence, namely its 
registered office. 

[2] The applicant, Mfwethu Investments CC t/a Recharger Prepaid Meters 
(‘Recharger’), seeks a final interdict against the respondent, Citiq Meters Solutions 
(Pty) Ltd t/a Citiq Prepaid (‘Citiq’). Recharger and Citiq are among various firms 
which compete in the wholesale and retail supply of prepaid electricity sub-meters 
(‘meters’). Each meter has a unique 11-digit number. Each supplier has its own 
supplier group code (‘SGC’). The meters it supplies, each with its own 11-digit 
number, are linked to that supplier’s SGC. 

[3] After a customer has bought a meter, the meter needs to be activated on the 
supplier’s platform. This a customer does by telephoning the supplier’s call centre. 
The supplier provides vendors (retail outlets which sell electricity tokens) with details 
of the meters activated on its platform. When the customer purchases a token in 
such circumstances, the meter number will match the SGC, and the resultant token 
number can be successfully punched into the meter. The supplier earns a service 
fee whenever a token is purchased. 

[4] Recharger alleges that Citiq has activated Recharger meters on Citiq’s platform 
(ie has linked such meters to Citiq’s SGC) and has supplied particulars of such 
meters to vendors. Although a consumer can buy a token in respect of such a meter, 
the token number cannot be successfully punched into the meter, because there is a 
mismatch between the meter’s number and the SGC. This, Recharger alleges, 
causes harm to the consumers, and is damaging to Recharger’s business, because 
the consumers complain that Recharger’s meters are defective when that is not the 
case. In some instances Recharger, in order to appease customers, has to buy fresh 
tokens for them or even arrange for the customers to be transferred to the Citiq 
platform by providing a key-change code. 

 [7] Recharger is a South African close corporation with its principal place of 
business in Durban. Citiq is a South African company. It has a places of business in 
Cape Town and another in Midrand, Gauteng. The Midrand office is its registered 
office in terms of s 23(3)(b) of the Companies Act 71 of 2008 (‘the 2008 Act’). 

[8] Recharger does not assert that Citiq’s allegedly wrongful conduct was 
perpetrated, wholly or partly, in the area of this court’s jurisdiction. This court will thus 
only have jurisdiction if Citiq’s presence within the court’s territory confers such 
jurisdiction. 
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[9] For purposes of s 21(1) of the Superior Courts Act 10 of 2013 (formerly s 19(1)(a) 
of the Supreme Court Act 59 of 1959), the question whether a cause ‘arises’ within a 
court’s area of jurisdiction is determined by common law. The provision that the court 
has jurisdiction ‘over all persons residing or being in’ such area does not enlarge the 
jurisdiction endowed by the words ‘causes arising’. At common law, however, the 
residence (but not the mere physical presence) of a defendant or respondent within 
the court’s area of jurisdiction is, in most types of claims, a circumstance which 
enables one to say that the cause ‘arises’ within the court’s area of jurisdiction 
(Bisonboard Ltd v K Braun Woodworking Machinery (Pty) Ltd [1990] ZASCA 
86; 1991 (1) SA 482 (A) at 490 H-492I; Bid Industrial Holdings (Pty) Ltd v Strang & 
others [2007] ZASCA 144; 2008 (3) SA 355 (SCA) para 53). 

[10] It follows that, to the extent that Recharger’s argument is that the court has 
jurisdiction merely because Recharger’s office in Cape Town causes it to be 
physically present within the court’s territory, the argument is unsound and must be 
rejected. The court will only have jurisdiction – or to put it differently, the cause at 
issue in the present case could only be said to be one arising within this court’s 
territory – if Citiq resides in this court’s territory. 

[11] Recharger’s counsel made extensive reference to the recent judgment in Apleni 
v African Process Solutions (Pty) Ltd & another [2018] ZAWCHC 160. He 
emphasised passages in the judgment which referred to effectiveness. However, 
and as the cases cited by the learned judge in that matter show, effectiveness, while 
it may lie at the root of, or be the rationale for, the common law grounds of 
jurisdiction, is not itself an independent ground of jurisdiction (Gallo Africa Ltd & 
others v Sting Music (Pty) Ltd & others [2010] ZASCA 96; 2010 (6) SA 329 (SCA) 
para 10). The writ of a division of the High Court runs throughout South 
Africa (s 42(2) of the Superior Courts Act), so that in principle any division could 
give an effective judgment against an incola of South Africa who is a peregrinus in 
that division’s territory, yet it is clearly not the law that every division in South Africa 
has jurisdiction over any person who is resident somewhere in South Africa. 

[12] For the rest, Apleni is authority for the trite proposition that in a delictual claim 
the court will have authority over a defendant who is resident in its area, even though 
the delict was committed elsewhere. Since the delict in our case was not committed 
within this court’s area of jurisdiction, the question is whether Citiq is resident within 
this court’s territory. 

Corporate residence in terms of the 2008 Act 

[18] In terms of the Companies Act 61 of 1973 (‘the 1973 Act’), there was no 
requirement that a company select, as its registered office, its principal place of 
business in South Africa, hence the possibility of dual corporate residence. Section 
23(3)(b) of the 2008 Act has effected a change, because now, if a company has 
more than one office in South Africa, it must register the address of its ‘principal 
office’. Although the new Act speaks of a ‘principal office” rather than a ‘principal 
place of business’, I do not think that there is a distinction between the two 
expressions. Both refer to the place where the company’s general administration is 
centred. 

[19] The implications of the new regime were considered by Binns-Ward J 
in Sibakhulu Construction (Pty) Ltd v Wedgewood Village Golf Country Estate (Pty) 
Ltd (Nedbank Ltd intervening) [2011] ZAWCHC 439; 2013 (1) SA 191 (WCC). The 
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learned judge concluded that in the new regime a company can only be resident in 
one place in South Africa, namely at its registered office. For purposes of jurisdiction, 
a court cannot enquire into the question whether a company has erroneously 
registered, as its address, a place which is not its ‘principal office’. That is a matter to 
be taken up with the Companies and Intellectual Property Commission (‘CIPC’). 

[20] Sibakhulu Construction, although a decision of this court, was concerned with 
the question whether the division of the High Court sitting in Port Elizabeth had 
jurisdiction to determine a business rescue application which had been instituted in 
that court. This was relevant to the question whether liquidation proceedings pending 
before the High Court in Cape Town had been suspended in terms of s 131(6) of the 
2008 Act. In the course of his reasoning, Binns-Ward J said that his conclusion 
entailed that in respect of every company there would be only a single court in South 
Africa with jurisdiction in respect of winding-up and business rescue matters (para 
23). 

[21] The learned judge’s statement, insofar as it concerns jurisdiction in liquidation 
matters (as distinct from business rescue proceedings), appears to me to have 
been obiter, and subsequent decisions have cast doubt on its correctness in that 
respect. The reasoning in the later decisions has been based on item 9 of Schedule 
5 of the 2008 Act, which has preserved the provisions of the 1973 Act in liquidation 
proceedings, including the old Act’s conception of a ‘court’ and the provisions of s 12 
of the old Act relating to a ‘court’s’ jurisdiction. Section 12(1) of the old Act provided 
that a ‘court’ had jurisdiction under that Act if the company had its registered office or 
main place of business within its area of jurisdiction. (See, eg, Van der Merwe 
v Duraline (Pty) Ltd [2013] ZAWCHC 213; Wild & Marr (Pty) Ltd v Intratek [2019] 
ZAGPPHC 613 and decisions discussed therein.) The 2008 Act does not have an 
equivalent of s 12 of the 1973 Act. It appears that in Sibakhulu Construction Binns-
Ward J’s attention was not directed to the possible implications of item 9 of Schedule 
5. 

[22] It is unnecessary for me to decide whether the obiter  
dictum in Sibakhulu Construction concerning jurisdiction in liquidation proceedings is 
right. The ratio of the decision is that, at least in relation to matters entirely governed 
by the new Act (including business rescue proceedings), a company can have only 
one place of residence, namely its registered office.  Later decisions do not impugn 
Binns-Ward J’s reasoning in regard to matters wholly governed by the new Act, and 
it was followed in Navigator Property Investments (Pty) Ltd v Silver Lakes Crossing 
Shopping Centre (Pty) Ltd & others [2014] ZAWCHC 103; [2014] 3 All SA 
591 (WCC) para 19). 

[24] The office registered in terms of s 23(3)(b) is in law the company’s registered 
office’ as that expression is defined in s 1 of the Act. When the Act lays down certain 
requirements with reference to the ‘registered office’, most importantly the location or 
accessibility of its company records (s 25) and accounting records (s 28(2)), it is 
referring to the address as actually registered. The company could not ward off a 
complaint of non-compliance with these sections by proving that its registered office 
is not in fact its principal office and that the records are available at its principal 
office. 

[25] If, as I consider to be the case, the lawmaker intended to do away with dual 
corporate residence, it seems to me that there are only two possibilities: either 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2013%5d%20ZAWCHC%20213
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2014%5d%20ZAWCHC%20103
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2014%5d%203%20All%20SA%20591
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2014%5d%203%20All%20SA%20591


253 
 

(a) the registered address is dispositive of the company’s place of residence or 
(b) the registered address can always be called into question, in which case the 
office which is in fact the company’s principal office is dispositive, even though it is 
not the registered office. If the latter were the true position, a company could not be 
said to be resident at its registered office as well as at its actual principal office, 
because the registration is ex hypothesi wrong and not reflective of the true position. 

[26] In my view, third parties are better served by treating the registered office as 
dispositive. In order to know in which court to sue, third parties need only consult the 
information registered with the CIPC. If they could not place complete reliance on the 
registration, the company might notionally object to jurisdiction on the basis that its 
principal office is in fact in the territory of some other court. Third parties cannot be 
expected to know, and may have no means of finding out, where the general 
administration of a company is centred. 

[27] However, and even if I were to assume that Sibakhulu Construction is wrong, 
and that a company may for purposes of jurisdiction be regarded as resident at its 
principal place of business in South Africa, even though that is not its registered 
office, it was for Recharger to establish facts to show that Citiq’s Cape Town office, 
rather than its Midrand office, is its principal place of business in South Africa, and 
that this court thus has jurisdiction (Mayne v Main 2001 (2) SA 1239 (SCA) para 1). 

[28] The applicant in its founding papers alleged that the Cape Town office was 
Citiq’s principal place of business, and this allegation Citiq denied in its answering 
papers. Neither side proffered evidence about where the general administration of 
the company was centred. To say that a particular office is a company’s principal 
place of business is a mere conclusion. The deponents for the parties may not even 
have had the correct legal test in mind, since they may have been judging the 
question of principality with reference to number of employees based at the office or 
the physically size of the office or the scale of operations (as distinct from 
administration) conducted at the office. 

 [32] Accordingly, in the absence of evidence about the activities carried on at the 
two offices, the prima facie position established by the registration has not been 
displaced 

[34] Given my finding that this court lacks jurisdiction, it is undesirable that I express 
any opinion on the merits of the case, as they may need to be decided by another 
division of the High Court. 

[35] I make the following order: 

The application is dismissed with costs. 

Wesley Pretorius and Associates Incorporated and Others v Amathole District 
Municipality and Others (1283/2019) [2020] ZAECGHC 41 (12 May 2020) 

Attorneys- mandate to preform work for municipality-municipality instructing other 
attorneys as well – municipality at fault- other attorney firms had not been appointed 
in terms of any lawful procurement process.  

This is an application in which the applicants seek specific performance by the first 
respondent in terms of a contract for the provision of legal services by the applicants 
to the first respondent. The applicants further seek an order interdicting the first 
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respondent from engaging second to fifth respondent from performing the legal 
services in respect of which they contend the first respondent is obliged to instruct 
them. Alternatively, an order to compel the first respondent to review its decision to 
appoint the second and fourth respondents to provide legal services to it. 
Alternatively, that first respondent be directed to terminate the mandates of the 
second to fourth respondents in all matters in which they have been instructed to 
render legal services. Also sought is an order that the first respondent be directed to 
render an account to the applicants in respect of all instructions given by it to the 
second to fourth respondents. That primarily is the relief sought by the applicants.     

 [9]      The following facts appear to be largely common cause: 

Following a procurement process, the applicants were appointed to render legal 
services to the first respondent in October of 2016. An email from the office of the 
first respondent’s Municipal Manager dated the 10 October 2016 that is addressed to 
the applicant firms / representatives records the following:  

“This serves to confirm that Clark Laing Inc have been awarded the contract for legal 
services for the ADM for three years in respect of Litigation and general advisory 
services, together with Smith Tabata Inc, and Wesley Pretorius and Associates. 

Your appointment is conditional on your accepting a reduction of your tendered rates 
to that of Smith Tabata, who’s bid was the lowest out of the three firms appointed. I 
attach a copy of the pricing schedule submitted by Smith Tabata. 

Please can you confirm that your firm is prepared to reduce its tendered rates to be 
in line with the rates submitted by Smith Tabata, thereafter the contract can be 
concluded. 

The intention is that the firms appointed will be briefed on a rotational basis.” 

[10]    Having accepted the appointment as aforementioned, the applicants were 
routinely allocated legal work by the first respondent.    

[11]    Applicants’ complaint is that during or about the early part of 2018, it came to 
their attention that the second to the fourth respondents had been engaged to render 
legal services to the first respondent in various matters. Applicants contend that this 
engagement was unlawful since the second to fourth respondents had not been 
appointed in terms of any lawful procurement process.  

[12]    The applicants proceed to enumerate pieces of legislation that regulate how 
organs of state, such as the first respondent, must procure goods and services. I did 
not understand the manner in which organs of state should procure goods and 
services to be in dispute. These are said to include: 

Section 217 of the Constitution. 

The Preferential Procurement Policy Framework Act 5 of 2000 (PPPFA). 

The Municipal Finance Management Act 56 of 2003 (MFMA). 

The National Treasury Regulations and Regulations promulgated in terms of MFMA 
and 

The Supply Chain Management Policy of the first respondent.   
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[13]    I do not intend to repeat the relevant provisions in view of the fact that I do not 
think that the applicability thereof is in dispute. 

[14]    It is contended that the manner in which the first respondent procured legal 
services from the second to fourth respondents was manifestly unlawful since the 
process of procurement in this regard was neither fair, equitable, transparent, 
competitive and not cost effective. That it is also irrational.  

DISCUSSION 

[51]    Applicants submitted that they have a right to claim their exclusive 
appointment by the first respondent to provide it with legal services on a rotational 
basis. It is not in dispute that following the bidding process and issuance of NOM1 in 
October 2016, the applicants were instructed to provide legal services to the first 
applicant on rotational basis. It is also common cause that during June 2017 second 
to fourth respondents were contracted to provide the first respondent with legal 
services as pointed out earlier. This was during the same month that fifth respondent 
had been appointed as the Municipal Manager of the first respondent. 

[52]    First respondent’s defence in this regard is that in the exercise of his discretion 
and for the reasons he stated, second to fourth respondent were not engaged via the 
normal procurement process. Namely, competitive bidding process. They were 
appointed by means of deviations. 

[53]    First respondent denies that these deviations were unlawful as alleged by the 
applicants. Applicants point out the circumstances under which deviation is state 
procurement are allowed. And argue that fifth respondent’s motivation for the 
deviations does not reveal any of the grounds that are envisaged by Regulation 36. 

[54]    It is apposite to once again list the circumstances under which a deviation from 
the Supply Chain Policy is allowed in terms of Regulation 36 of the Supply Chain 
Management Regulations. They are: 

(a) in an emergency; 

(b) where the services are available from a single provider only; 

(c) for the acquisition of animals for zooz ; or 

(d) in any other exceptional case or where it is impractical or impossible to follow the 
official procurement process. 

Fifth respondent does not claim any of these factors to have been a precursor to the 
appointment of the second to fourth respondents.  

[55]    The following also boggle the mind: 

Having been appointed on the 1st of June 2017 as Municipal Manager, on the 22 
June fifth respondent addressed a letter to the Chief Financial Officer with a view to 
appointing second respondent to deal with a matter where the erstwhile Municipal 
Manager has given a notice to challenge his appointment. Granted, in fairness to him 
he does state that the matter is urgent. Surprisingly though, he does not appoint 
second respondent to deal with that specified matter. But for a host of other services. 
Not only that, and for a period of three years, the same period that would have been 
covered by a contract that followed a competitive bidding process. When or how did 
he determine that the applicants are not possessed of skills to handle certain legal 
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assignments, such as the ones for which fourth respondent was appointed in a few 
days after his appointment? Two other things are telling in his motivation for the 
deviations: 

Already he envisages an appointment for a period of 3 years. 

He acknowledges that there is a current appointed panel of attorneys of the first 
respondent. 

[56]    As applicants rightly pointed out, it was only upon the launch of these 
proceedings that first respondent raised the issues of the validity of applicant’s 
appointment. Is this perhaps not opportunistic on his part? Even though fifth 
respondent professes to have been vigilant to pick up issues that may trouble first 
respondent, tainted contracts etc, in his first month of being first respondent’s 
Municipal Manager, and having pertinently dealt with matters concerning first 
respondent’s legal representatives, it was only after a period of two years that for the 
first time impugned the appointment of the applicants. Meaning he did not pick up 
the irregularities he now raises. 

 [61]    I am of the view that the applicants were unlawfully deprived of an opportunity 
to render services on a rotational basis in terms of the contract to provide legal 
services to first respondent. That being the case, are they entitled to an account / 
accounting by the first respondent.   

COSTS 

[62]    In addition to the dismissal of the counter-application, the applicants seek an 
order for costs against the first respondent on an attorney and client scale, claiming 
that first respondent has dealt recklessly with the matter amongst other things. And 
costs of both the main application and counter-application de bonis propiis and on an 
attorney and client scale against second, third and fifth respondents. This in view of 
fifth respondent’s role in the appointment of the second to fourth respondents and 
failure by second and fourth respondents to carry out their responsibilities as officers 
of this court. The application for the proposed cost order is opposed, fifth respondent 
pointing out he was acting in a representative capacity and it has not been shown 
that he acted with mala fides. I do not think that in the circumstances of this case it 
will be appropriate to award punitive costs, even though a case can be made for 
doubtful ethical conduct and dishonesty on the part of second and fifth respondents. 

[63]    Accordingly, the following order will issue: 

(1) An order in terms of prayers (a), (b) and (e) of the notice of motion. 

(2) First, second and fifth respondents are ordered to pay the costs of the main 
application the one paying the other to be absolved. 

(3) The counter-application is dismissed with costs.     
 

Ledingwane v Speaker: Limpopo Provincial Legislature and Another 
(5886/2016) [2020] ZALMPPHC 23 (11 May 2020) 

Condonation application- statutory condonation – applicant required to have first 
issued Sec 29 of the Limpopo Legislature Service Act, 1997 -notice before pursuing 
litigation and before expiry of twelve months period from the date of cause of action- 
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a litigant seeking indulgence required to set out explicity facts to be weighed against 
each other to show where ‘interest of justice’ ultimately rest, lest condonation under 
S29 (3) would fail  

[1]     The facts giving rise to the present statutory condonation application 
constitute res nova in this Division. The applicant seeks condonation for non-
compliance with the provisions of section 29(1) and 29(2) of the Limpopo Legislature 
Service Act, 1997 (“LLSA”).The actual relief sought is located in sub section (3) 
thereof. 

[13]   Turning to the facts in the instant matter, it is not in dispute, and consistent with 
her version, the applicant issued a Combined Summons in this court on 05 
December 2016. This then begs the question; did the applicant prior to setting her 
civil claim in motion issue the requisite written notices envisaged in subsection 29(1) 
and (2) of the “LLSA”? 

12.1  I must point out from the onset that the date upon which the Applicant launched 
her Labour Court application on 13 May 2014, is to my mind, not proximately 
relevant for the purpose of the present application.  Nonetheless, that the same had 
been withdrawn from the roll on 06 August 2015, and it was never again revived. 
There is therefore no lis inter partes however, what is crucial is the initiation of the 
civil action and the time when proceedings were commenced with. 

[14]   It is common cause that the applicant was informed of termination of her 
employment on 05 May 2014. This was when the cause of action arose if indeed 
aggrieved by that decision and then contemplated to protest either her employment 
rights or civil action damages, as the case may be. 

14.1  Either way one looks at it, it was incumbent for Applicant to have first issued 
the section 29 notices to the first Respondent before pursuing litigation. 

[15]   Legal proceedings in this court should have been preceded by a subsection 
29(1) notice to the first Respondent before expiry of a period of twelve (12) calendar 
months from 05 May 2014. In casu, the Applicant failed to trigger a lawsuit within 12 
months by 07 May 2015. She waited until 05 December 2016 to institute a civil 
action claiming cancellation of the employment contract and monetary 
compensation. This was a delay of almost 2 years 7 months. 

To that extent, I remain firm in my view that the Applicant’s failure to comply with the 
requisite statutory provisions rendered her non-suited. She founded no proper case 
to persuade this court to the contrary in order to dispense with the requirements of 
section 29(1) and (2). 

[25]   By failing to have issued the required statutory notices prior to institution of 
legal proceedings both in the Labour court (now dead in the water) and in this court, 
the first Respondent was clearly prejudiced as it was denied an opportunity to 
employ its own mechanisms to obviate litigation in case there were apparent 
illegalities or irregularities in its decision to terminate the Applicant’s appointment as 
secretary of the “LPL”. 
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The application for condonation is dismissed with costs. 

 Savanha Construction and Maintenance CC v Phillips and Another (3803/2019) 
[2020] ZALMPPHC 21 (13 May 2020) 

Costs- review of-  taxing an attorney and own client bill- The mere fact that there is a 
fee agreement between the applicant and its attorneys which regulate how the fees 
are payable, is not a bar to the Taxing Master to exercise his discretion and 
determine whether the fees claimed are not unreasonable. 

Advocates fees- A party who seeks the services of a counsel must be able to shop 
around comparing rates and not be limited by rates that have been fixed. The issue 
of the Bar Council’s guidelines in relation to counsel’s fees should not be a 
determining factor as to what is reasonable. Seniority and other relevant factors are 
the ones which should be taken into consideration in determining whether the 
counsel’s fee is not unreasonable. 

[1]        On 2nd December 2019 the applicant had presented its bill of costs and that 
of its correspondent attorneys before the Taxing Master for taxation. Both bills were 
drafted on attorney and own client scale. The respondents are dissatisfied with the 
rulings of the Taxing Master on certain items that he had allowed on applicants and 
its correspondent’s attorneys bill of costs. The applicant on the other hand is 
dissatisfied with the rulings of the Taxing Master on certain items that he had 
disallowed on its bill of costs. Both parties are seeking to review the rulings of the 
Taxing Master on the specific items that he had allowed and disallowed. Their review 
is brought in terms of Rule 48 of the Uniform Rules of Court (the Rules) 

[2]        On items 2,4 and 72, the respondents are alleging that the Taxing Master 
had allowed perusal of emails at R276.00 per page which is more than 4.5 times the 
High Court tariff for perusal at R59.00 per page. The respondents are further alleging 
that on other items for perusal of emails the Taxing Master had reduced and allowed 
the fee to R142.43 per page. On item 8 the respondents are alleging that the fee for 
drawing a letter was allowed at R276.00 per page, whilst other emails drawn the fee 
allowed was R142.43 per page. 

[3]        On items 2,12,18 and 72, the respondents are alleging that the Taxing 
Master had allowed the fee for perusal of emails and drawing of emails at the same 
rate of R142.43. On items 9,13 and 16 the respondents are alleging that the Taxing 
Master had allowed pre-litigation correspondence to counsel where the counsel’s 
availability was only confirmed on item 22 and the brief was only send off to counsel 
in item 23 of the bill of costs. 

 [18]      In taxing an attorney and own client bill, the Taxing Master has discretion to 
allow all such fees and expenses that appears to be reasonable for the proper 
attainment of justice or for defending the rights of any party. Usually when a client 
instructs an attorney, they will have an agreement in relation to the fees payable to 
the attorney. The parties will either agree on an hourly rate or globular amount. 
Except where a contingency fee agreement is applicable, generally the fee agreed 
upon is not dependable on the outcome of the case. Whether the client is successful 
or not will still be liable to pay his/her attorney as per the agreement. If he/she is 



259 
 

successful in his claim or defence, he/she will be entitled to costs on party and party 
scale unless the court in exceptional circumstances award a punitive costs order 
against the unsuccessful party. 

[19]      In the case at hand the court has awarded a punitive costs order of attorney 
and own client against the respondents. The applicant is therefore entitled to claim 
even the costs which it would not have claimed under party and pay scale or under 
attorney and client scale. However, that will not be free for all where the applicant will 
inflate its costs. The Taxing Master is still having a discretion to determine whether 
the costs are not unreasonable, and would allow costs to the extent that there would 
not be any injustice to the unsuccessful party. 

[20]      The applicant’s attorneys had a fee agreement with the applicant in terms of 
which their fees were to be charged on an hourly rate of R2400.00 standard rate and 
R2600.00 higher rate for directors; R1600.00 standard rate and R1800.00 higher 
rate for associates and; R1100.00 standard rate and R1300.00 high rate for 
candidate attorneys. 

[21]      The applicant’s attorneys opted to draft their bill of costs on the standard rate 
for directors and candidate attorneys. Since the costs awarded to the applicant is on 
attorney and own client scale, the applicant is entitled to all the costs it was liable to 
pay its attorneys Truter and Jones as per the fee agreement to the extent that they 
are not unreasonable. The mere fact that there is a fee agreement between the 
applicant and its attorneys which regulate how the fees are payable, is not a bar to 
the Taxing Master to exercise his discretion and determine whether the fees claimed 
are not unreasonable. 

[22]      The Taxing Master in his stated case has stated that he had taxed off the 
items on the applicant’s bill of costs as he found them to be exorbitant and 
unreasonable. Rule 48 (3) (b) requires the Taxing Master in his stated case to set 
out any finding of fact. The Taxing Master in his stated case has failed to state any 
finding of fact. The applicant’s bill was based on the agreement they had with Truter 
Jones, and its validity was not challenged. For the Taxing Master to deviate from the 
agreement the parties had, there must be sound reasons and those reasons must 
clearly appear in the stated case. It is not sufficient to merely state that they are 
exorbitant and unreasonable. He must lay out the basis for arriving at that 
conclusion. That decision must not just be a thumb suck, it must be based on facts. It 
is also not for this court to second guess why the Taxing Master had arrived at such 
a decision. 

[23]      Usually factors that will assist the Taxing Master in exercising his discretion 
when taxing an attorney and own client bill are the seniority of the attorney 
concerned, complexity of the matter, speciality in that field, the duration of the 
matter, etc and the list is endless. The Taxing Master’s stated case is not helpful as it 
did not set out the finding of facts and the approach which he had followed in taxing 
off the items concerned on the applicant’s bill of costs. In my view, in taxing off the 
items on the applicant’s bill of costs, the Taxing Master did not exercise his 
discretion properly, and therefore his rulings were clearly wrong. 

 [30]      On item 69 of the applicant’s bill, even though the Taxing Master has 
conceded that he had erred, it is in the public interest that it be dealt with. The 
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applicant’s attorneys are stating that the counsel’s rate of R2600.00 per hour 
accords with the current Bar Council’s Guidelines and counsel’s seniority. If indeed 
the Bar Council has guidelines is far as the tariffs are concerned, that in itself will 
prevent competition. A party who seeks the services of a counsel must be able to 
shop around comparing rates and not be limited by rates that have been fixed. The 
issue of the Bar Council’s guidelines in relation to counsel’s fees should not be a 
determining factor as to what is reasonable. Seniority and other relevant factors are 
the ones which should be taken into consideration in determining whether the 
counsel’s fee is not unreasonable. 

[31]      The Taxing Master’s stated case did not comply with Rule 48(3)(b) and was 
therefore of no assistance to the court. The Taxing Master has failed to set out the 
approach which he had followed in Taxing the bill except to say that he found the 
fees that he had allowed to be reasonable, and those he disallowed to be 
unreasonable, without setting out the facts which he relied on in arriving at that 
conclusion. Without those facts been set out, it is difficult for this court to determine 
whether the Taxing Master has exercised his discretion properly. I am therefore 
satisfied that the Taxing Master’s rulings were clearly wrong and needs to be 
interfered with. Both parties have successfully challenged the rulings made by the 
Taxing Master which affect almost the entire bill. It will therefore, be fair to both 
parties if the entire allocation by the Taxing Master is set aside. 

[32]      In the result the following order is made: 

32.1 The review by both applicant and respondents is upheld. 

32.2 The Taxing Master’s allocation is set aside in its entirety. 

32.3 The matter is referred back to taxed afresh before another Taxing Master. 

32.4 There is no order as to costs. 

  

National Director of Public Prosecutions v Phillips and Others, In Re: Phillips 
and Others v National Director of Public Prosecutions (2000/27885) [2020] 
ZAGPJHC 99 (18 May 2020) 

Rule 30 of the Uniform Rules of Court - designed to remove what has become a 
procedural “hindrance to the future conducting of the litigation” – application 
dismissed 

This is an application brought in terms of Rule 30 of the Uniform Rules of Court (the 
rules). Rule 30 allows for a party to apply to court to set aside a step taken by its 
opponent, the other party, on the grounds that the step is irregular. It is designed to 
attend to a procedural step taken by the other party which is not in accordance with 
the rules, or which in one form or another is defective. It is an interlocutory 
application that is designed to remove what has become a procedural “hindrance to 
the future conducting of the litigation” and no more. It is not aimed at terminating the 
litigation, nor is it designed to effectively sterilise or neuter a party’s case altogether. 
Logically, therefore, it affords the court a wide discretion when attending to a 
complaint against a step taken by a party. The court may set the step aside “in whole 
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or in part” for its irregularity and grant the defaulting party “leave to amend”, or it may 
“make any such order as to it seems meet.”  

[2] In this matter the applicant, the National Director of Public Prosecutions (NDPP), 
brought an application to rescind a restraint order obtained from this Court by itself. 
Mr Andrew Lionel Phillips and some of the companies (the Phillips parties) 
associated with him are the subjects of the restraint order. The restraint order 
effectively took away the control of certain properties, which was clearly prejudicial to 
them. They delivered (filed and served) an answering affidavit to the rescission 
application, and at the same time brought a counter-application to the rescission 
application (the counter-application). The counter-application also seeks to rescind 
the restraint order, but goes much further in that it seeks to hold the NDPP 
accountable for certain losses and costs incurred while the restraint order remains 
operational.  Broadly put, they seek an order that goes beyond a mere rescission of 
the restraint order. It is their contention that a mere rescission of the restraint order 
would not be sufficient to restore the status quo ante and would saddle them with 
costs which they maintain should not be for their account, but rather for the account 
of the NDPP since the NDPP had sought and obtained the restraint order. The 
NDPP has filed an answering affidavit to the counter-application as well as a replying 
affidavit in the rescission application. Both these affidavits form the subject of this 
rule 30 application. 

 [10] The purpose of subrule 30(2)(b) is to (a) allow the defaulting party to remove 
the cause of the complaint, and (b)  if that party removes the cause of the complaint, 
there can, it seems to me, no longer be any complaint. This is precisely what 
occurred in this case. The Phillips parties complied with subrule 30(2)(b) by issuing 
the necessary notice and the NDPP accepted the validity of the complaint and 
addressed it fully and finally.  There was no longer a cause to complain. Subrule 
30(2)(c) is only applicable when the defaulting party fails to remove the cause of the 
complaint. The Phillips parties brought this application in terms of subrule 30(2)(c). 
But subrule 30(2)(c) ceased to have application as soon as subrule 30(2)(b) was 
taken advantage of by the NDPP. This in my view is the only sensible interpretation 
of the two subrules. They exist coextensively and must be applied in a manner 
consistent with such coextensivity, failing which subrule 30(2)(b) would be rendered 
nurgatory. 

[11] That should be the end of the matter. However, for the sake of completeness I 
address the issue of the prejudice the Phillips parties allege they will be forced to 
endure if the two affidavits are not set aside. The prejudice they claim to suffer is 
that, if it were to be found that they should bear the costs of returning the restrained 
properties to their original status, such costs have unduly increased as a result of the 
delay in the finalisation of the two application. This delay was caused the NDPP 
delivering the two affidavits three years after they were due. The increase in the 
costs are a result of the inflationary forces that were present in the South African 
economy during the time of the three year delay. At the same time there has been 
the costs of holding the properties. These costs have to be borne daily. 

[12] There is no merit to this claim. The Phillips parties are not able to gainsay that 
the court dealing with the question of who is to bear the costs of restoring the 
properties to the original status can apportion the liability for all the costs incurred by 
taking note of the impact of the delay in the finalisation of the matter on these costs, 
and by identifying the party(ies) liable for the delays. There have been so many 
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delays in this matter, and some of them may well lie solely at the feet of the Phillips 
parties, others solely at the feet of the NDPP and others still at both their feet. There 
is simply no warrant to the Phillips parties’ claim that they stand to suffer irreparable 
harm should the two affidavits not be set aside at this stage. Whatever harm they 
stand to suffer may well be addressed by the court hearing the two applications. 

[13] There is another disturbing aspect to this case. It is that the issue here is not 
really about the admission of the two affidavits. The admission of those two affidavits 
is an issue integral to the condonation application. It is impossible to set aside the 
two affidavits without effectively extinguishing the condonation application altogether. 
Once the two affidavits are set aside the condonation application loses all value, 
meaning or purpose. Differently articulated, as soon as they are set aside there is 
nothing left to condone. The Phillips parties are simply wrong to contend that this 
Court should strike them out and leave the condonation application for adjudication 
later, albeit in the same Court.   

[14] In conclusion, the application stands to be dismissed. Both parties sought their 
costs should they prevail. I agree with them, costs should follow the result. 

  

Order 

[15] The following order is made. 

a. The application brought in terms of Rule 30 is dismissed. 

b. The applicants in the Rule 30 application are to pay the costs of the application.    

 

Zondo and others v Moroka and another in re Moroka v Kubheka and onother, 
Case 1170/2020 High Court, Mpumalnga Division, Middelburg.  

 
Appeal-Leave to appeal-against adverse cost order and de bonis costs order- leave 
granted The applicants are granted leave to appeal to a full court of this Division only 
in respect of the question whether the court failed to afford the applicants an 
opportunity to state their cases before the Court arrived at the findings and order the 
order the Court made on 31 March 2020; 

 
This is a “consolidated” application for leave to appeal (“The Applications”) this Court’s 
judgment of 3 April 20207 by nine applicants. With leave of the Judge President of this 
Division, the applications were initially enrolled for 23 April 2020. In a letter by Finger 
Attorneys, acting for Adv Zondo, and Mr Masondo, addressed to the Judge President 
and the Court, it was stated that the Legal Practice Council (“The LPC”) refused to 
issue permits to the practitioners from Gauteng to travel to Middelburg, as cross border 
travel was, according to the LPC, still prohibited.  According to the applicants and their 
attorneys, they could not legally travel to Middelburg on 23 April 2020. It was agreed 
that the applications would be heard on 4 May 2020. On 25 April 2020, in a letter by 
Finger Attorneys addressed to the Judge President, the exceptionally dire and 
dangerous nature of the COVID-19 pandemic, and their clients’ exposure thereto, was 

                                                           
7 Now reported by Saflii: (1170/20) [2020] ZAMPMHC 3 (3 April 2020 
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highlighted. This letter was penned by Finger Attorneys on instruction of his clients, 
and therein, less than a month after the main application was heard, and after the state 
of disaster was downgraded, the applicant’s attorneys lament about the dangerous 
situation in the country. Their attorneys describe it as follows: 

            
“2. The President has announced on Thursday that the lock down will with effect from 
1st May 2020 be eased from level 5 to level 4. This is due to the still increasing 
numbers of infections daily, signifying that we are not out of danger yet.  
 
3. We however do not wish the [application for] leave to appeal to be postponed 
further. Our clients however do not wish it to take place in open Court due to the 
dangers of being infected by the deadly corona virus.  
 
5. Our clients do not understand why the Mpumalanga High Courts are not using this 
technology to conduct proceedings in order to ensure that the lives of practitioners 
are not placed in danger. The practice directive of the Chief Justice is very clear on 
that aspect that first and foremost the Courts should use video link during this period 
and physical attendance at Court should happen as a last resort. [Own emphasis] 
 
 
Quoted from the case: “[3]    The Court can therefore hardly be criticized for viewing 
the pandemic, the regulations to prevent the spread thereof and the measures 
(directions) which include, amongst other, the restriction on the of the movement of 
persons, on 31 March 2020. The Court pause to mention that the applicants and their 
legal representatives could obtain permits from the LPC to travel to the Court on 4 May 
2020. It begs the question: why did the same practitioners travel to Middelburg on 31 
March 2020, without valid permits, placing their lives in danger whilst violating a clear 
prohibition of cross border travel in the regulations, whilst the pandemic was rated at 
its most critical? Then on 25 April 2020, despite being able to legally travel to 
Middelburg, did not want to do so? That when Adv Laka SC, while the Court engaged 
the practitioners about the fact that they were not allowed to be in the court on 31 
March 2020, with or without permits, having come from Gauteng, sarcastically 
informed the Court8, to the amusement of all the other applicants in this application: 

 “ADV LAKA:   M’Lord  you  shou ld  not  be  over ly  
wor r ied ,  we  do no t  have  Corona.   I  sa id  . . .  ( in te rvenes) ”  

 This, to the Court, was a clear indication that the practitioners did not view the 
pandemic or the regulations made by the Minister of Cooperative Governance and 
Traditional Affairs (“The Minister of COGTA”) in a serious light. 

CONCLUSION 

[148] A ground of appeal common to all the applications before the Court is that the 
Court erred by failing to afford the applicants an opportunity to address the Court about 
their failure to comply with the regulations and where applicable the directions before 
the Court made the findings that led to the order the Court the practitioners must forfeit 
their fees, and directing the Registrar to send a copy of the judgment to the relevant 
LPC’s.  The Court is of the view that it afforded them an opportunity to address the 

                                                           
8 Transcript page 5, lines 4 &5. 
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Court about the regulations, and that there were no justification for their non-
compliance with the regulations and directions. No explanation, no matter how long, 
or of what nature would have convinced this Court that the practitioners complied with 
their duties as practitioners, and that they were entitled to legally cross the border from 
Gauteng to Mpumalanga to render essential services on 31 March 2020. This is the 
only ground of appeal that bears a reasonable prospect of success. 

 

 [149] The Court is further of the view, given the reasons provided in this judgment, 
that leave to appeal should be granted to the all applicants to a full court of this division, 
but only with respect to the ground whether the Court committed a procedural 
irregularity by allegedly not affording the applicants an opportunity to make 
submissions to the Court before making the order depriving them of their fees and 
sending the judgment to the LPC. No prospects of success lies in any of the other the 
applicants’ grounds of appeal. 

ORDER 

 

[150] The Court accordingly makes the following order: 

[150.1] The applicants are granted leave to appeal to a full court of this Division only 
in respect of the question whether the court failed to afford the applicants an 
opportunity to state their cases before the Court arrived at the findings and order the 
order the Court made on 31 March 2020; 

          [150.2] There is no order as to costs.                        

  

Mabunda Inc and 41 others v RAF , HIGH COURT OF SOUTH AFRICA  
(GAUTENG DIVISION, PRETORIA) CASE NO: 15876/2020 

Appeal-leave to appeal- The Road Accident Fund panel attorneys were unsuccessful 
in their bid to prevent the RAF from demanding the return of their files.  
Their application for leave to appeal was dismissed. 

 
Phillipa Susan van Zyl NO v The Road Accident Fund (263/19) [2020] ZASCA 51 
(6 May 2020)  
 

Prescription- Interpretation of statutes – provisions of Prescription Act 68 of 1969 not 
applicable to claims under the Road Accident Fund Act 56 of 1996 – prescription of 
such claims regulated by s 23 of Road Accident Fund Act. 

 
This appeal concerns the question whether the running of prescription in respect of 
Mr Koos Jacobs’ claim for damages under the Road Accident Fund Act 56 of 1996 
(the RAF Act) is governed exclusively by the provisions of s 23 of the RAF Act, or 
whether s 13(1) of the Prescription Act 68 of 1969 also applies to the claim. On 
behalf of Mr Jacobs it was contended that the provisions of s 13(1) of the 
Prescription Act also apply to his claim for compensation under the RAF Act and that 
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his claim therefore had not become prescribed. The argument on behalf of the Road 
Accident Fund (the RAF), by contrast, was that the provisions of s 23 of the RAF Act 
apply to the exclusion of s 13(1) of the Prescription Act.  
[2] The Eastern Cape Division of the High Court, Grahamstown (Bloem J) held that 
the provisions of s 23 of the RAF Act apply to the claim to the exclusion of s 13(1) of 
the Prescription Act, and held that Mr Jacobs’ claim had indeed become prescribed. 
It accordingly dismissed Mr Jacobs’ claim. The appeal, with leave of the court below, 
is against this order upholding the special plea.  
[3] The issue arose in these circumstances. On 1 May 2010 and at Willowmore, 
Eastern Cape, Mr Jacobs, who was born on 2 November 1972, sustained serious 
head injuries when a motor vehicle bearing registration number CB 534376, in which 
he was a passenger, was involved in a collision. His occupational functioning has 
been adversely affected due to the combination of physical difficulties (left 
hemiparesis and communication difficulties) and symptoms of Organic Brain 
Syndrome. The nature and extent of the injuries sustained by Mr Jacobs are set out 
more fully in the medico-legal report compiled by Dr David Shevel. He lodged a claim 
with the RAF on 18 January 2017, some seven years after the date of the accident. 
The RAF repudiated the claim based on prescription. In terms of s 23 of the RAF Act 
Mr Jacobs’ claim should have been lodged with the RAF by 30 April 2013 and he 
should have served summons against the RAF by 30 April 2015. He did not do so for 
the reasons that will become apparent later in this judgment.   
Section 23 of RAF Act does not affect mentally incapacitated persons’ right of 
access to a court if they are detained as patients in terms of the mental health 
legislation or are under curatorship. Prescription of the claims of such persons is 
suspended for the duration of their detention as patients in terms of any mental 
health legislation, if they were detained, or, if they were place under curatorship, for 
the duration of such curatorship. In the present case the incidence of prescription 
should have been managed by the timeous detention of Mr Jacobs in terms of the 
mental health legislation and/or by the appointment of a curator ad litem who could 
have instituted his claims timeously. This would have suspended the running of 
prescription in terms of s 23(2)(c) of the RAF Act. The construction that I have placed 
on s 23 of the RAF Act does not have the effect of preventing the dispute between 
the appellant and the RAF from being resolved by a court of law nor does it 
undermine the purpose of the RAF Act. Regrettable as this result may be, the 
Constitutional Court has already considered the interpretation of the RAF Act and 
held that claims under the Act are governed exclusively by the provisions of the said 
Act to the exclusion of any other law.  
[34] For these reasons, I hold that the Prescription Act does not apply to claims for 
compensation under the RAF Act. It is excluded because its provisions are 
inconsistent with those of the RAF Act relating to prescription. Section 23 of the RAF 
Act was intended to be fully comprehensive on the subject of claims for 
compensation under the RAF Act and was intended to exhaust its subject matter. 
The high court was therefore correct in upholding the special plea of prescription.  
[35] The next question to determine is the issue of costs. The general rule, when it 
comes to costs liability, is that costs should follow the result unless there exist sound 
and proper reasons for a departure from this principle. Having regard to the state of 
health of Mr Jacobs as set out in the medico-legal reports of the experts, which 
indicate that due to the severity of the injuries he has been rendered impecunious, I 
am of the view that there exists a sound reason to depart from the general rule. For 
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that reason, in the exercise of my discretion, I would not order Mr Jacobs to pay the 
respondent’s costs.  

[36] In the result the appeal is dismissed with no order as to costs. 

 
CONTANGO TRADING SA AND OTHERS v CENTRAL ENERGY FUND SOC LTD 
AND OTHERS 2020 (3) SA 58 (SCA) 
 
 Discovery and inspection — Production of documents — Notice to produce 
documents — Ambit — Need for reference to be made in affidavit to specific document 
— Document not having to be produced merely because its existence may be deduced 
by inferential reasoning — Uniform Rules of court, rule 35(12). 

Evidence — Privilege — Legal professional privilege — Legal advice privilege — 
Waiver — Implied waiver — Summary of principles. 

Evidence — Privilege — Legal professional privilege — Legal advice privilege — 
Waiver — Implied waiver — Whether any distinction between 'implied waiver' and 
'imputed waiver'. 

 
The state entities, the Central Energy Fund SOC Ltd (CEF) and its subsidiary, the 
Strategic Fuel Fund Association NPC (SFF), were applicants in a review application 
(the main review) in which they sought to set aside several of their own decisions 
and contracts concluded relating to the sale of a large amount of the country's oil 
reserves. The oil companies Contango Trading SA, Natixis SA and Glencore Energy 
UK Ltd were respondents, amongst others, in that main review. The present appeal 
heard before the Supreme Court of Appeal, brought by the oil companies, was 
against a decision of the Western Cape High Court dismissing their two interlocutory 
applications in terms of rule 30A of the Uniform Rules of Court seeking to compel the 
CEF and the SFF to discover certain documents following their refusal when 
requested to do so in terms of rule 35(12). In an appeal to the Supreme Court of 
Appeal, the oil companies (the appellants) insisted that the CEF and the SFF 
(collectively, the respondents) were obliged to produce the following 'documents' 
mentioned in their founding affidavit (see [8] for relevant portion of affidavit): 
   •   A 'legal review', that the then Minister of Energy had directed the CEF to 
conduct in respect of all contracts entered into by the SFF relating to the sale of oil 
reserves. The affidavit set out the broad outline of the outcome of the review, ie that 
the sale was unlawful for failure to comply with certain conditions set by the Minister, 
and certain legislation. 
   •   'Two legal opinions', which had been provided by senior counsel to the CEF, at 
the latter's instance, considering the outcomes of the legal review. The affidavit did 
not attach the opinions, and the only comment in their regard was that, '(a)lthough 
the advice received from senior counsel is legally privileged and is not . . . capable of 
discovery, given where we are now, suffice it to say that the senior advocates agreed 
with the outcome of the CEF legal review'. 
   •   Reports by KPMG and PwC, provided to the CEF at the latter's instance, on the 
financial consequences for the CEF, SFF and by implication the fiscus, given the 
unlawfulness of the sale. 
The decision of the SCA consisted of two unanimous judgments. The first, written by 
Cachalia JA, concerned whether the respondents were obliged in terms of rule 
35(12) to produce the 'legal review' and the auditing reports by KPMG and PWC. 
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The principal issues called to be addressed here were whether the respondents 
were justified in resisting disclosure on the basis of their claims that (1) 'the legal 
review' was not a 'document' for the purposes of rule 35(12); and (2) the reports by 
KPMG and PwC were subject to litigation privilege. In the course of answering this 
question, Cachalia JA addressed the general requirements for production under the 
subrule referred to (see [9]), as well as the circumstances in which litigation privilege 
justified the withholding of a document (see [29]). 
The second judgment, by Wallis JA, addressed whether the respondents were 
required to disclose the 'legal opinions'. The focus here was whether the 
respondents were entitled, as they argued they were, to resist production on the 
basis of their claim that the legal opinions were subject to legal advice privilege, or 
whether, as the appellants argued, the comments made in the affidavit referred to 
above amounted to a waiver of such privilege (which they agreed did prima facie 
attach to such opinions). The court in answering these questions considered when a 
party would be found to have waived legal advice privilege where there was, as 
here, no express waiver (see [42]). Waiver of such kind was customarily referred to 
as implied waiver. However, it was also sometimes referred to as 'imputed waiver'. 
(See [42].) The SCA sought to clarify whether it was appropriate to distinguish, as 
some courts had done, between implied and imputed waiver, on the supposed basis 
that the former operated where there was a subjective intention to waive, while the 
latter operated in the absence of any subjective intention and based solely on the 
requirements of fairness. (See [49].) 
Legal review and reports 
Held, in respect of the 'legal review', that there was no reference in the respondents' 
affidavit to a specific document triggering the right to ask for its production. It did no 
more than refer to the legal review, which was a process by which a legal 
investigation into the contracts concluded by the SFF regarding the sale of oil 
reserves was conducted. Only by a process of inferential reasoning could it be found 
that the legal review referred to a specific document; this was impermissible.(See 
[23].) 
Held, further, that for a request to fall within the ambit of the subrule there had to be 
a reference to a specific document, not to a general category of documents, as, in 
effect, was the case at present. An order of that kind would include every bit of paper 
generated during the review process. That is not what the subrule envisaged. It 
would amount to early discovery and rule 35(12) was not directed at that purpose. 
(See [27].) 
Held, accordingly, that the reference to the legal review in the affidavit was not a 
reference to a document as contemplated in rule 35(12). The court a quo therefore 
correctly refused to order its production. (See [27] and [35].) 
Held, as to the KPMG and PwC reports, that they were procured, not for the purpose 
of obtaining legal advice or for any anticipated litigation, but for an entirely different 
purpose, ie to assess the financial implications of the possible termination of the 
unlawful contracts. The respondents' claim of litigation privilege therefore had to fail, 
and both the documents had to be produced. (See [31], [34] and [35].) 
The two legal opinions 
Held, that implied waiver arose where the conduct of the person concerned, in 
disclosing part of the content, or the gist of the material, was objectively inconsistent 
with the intention to maintain confidentiality, and where the disclosure introduced into 
the claim or defence contentions that could only fairly be responded to if there was 
full disclosure. It arose notwithstanding any express reservation of the right to invoke 
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privilege. It was furthermore clear that there was no automatic waiver as a result of 
partial disclosure. (See [48], [51], [63] and [67].) 
Held, further, that there was no difference between implied waiver and waiver 
imputed by law; they were different expressions referring to the same thing. (See 
[48].) Implied waiver had never been concerned with whether an inference of 
intentional waiver could be drawn from a person's objective conduct. If as a matter of 
fact such an inference could be drawn, the case was one of actual waiver. (See 
[51].) Furthermore, there was no over-arching principle that privilege could be 
overridden on grounds of fairness alone. (See [48] and [63].) 
Held, on the facts, that there was no implied waiver of the legal advice privilege that 
attached to the legal opinions (see [67]), and the appellants were not entitled to an 
order for their production: While there was a partial disclosure and limited disclosure 
in the affidavit of the conclusions reached in the opinions — and as such it could be 
said there was conduct on the part of the respondents that could objectively 
speaking be viewed as inconsistent with preserving in full the confidentiality of the 
opinions — such conduct had to be viewed in light of the respondents' express claim 
in the affidavit asserting privilege. (See [66].) Further, the content of the opinions was 
not made an issue in the proceedings and there was no need for the appellants to 
respond to them. The relevance of their contents to the litigation was not apparent. 
Finally, the appellants did not attempt to show why it would be unfair for them to 
proceed with their opposition to the review without having seen the full opinions. 
(See [67].) Accordingly, appeal partly upheld, in manner as set out in [37]. 

 
WISHART AND OTHERS v BLIEDEN NO AND OTHERS 2020 (3) SA 99 (SCA) 
 
Attorney — Rights and duties — Duties — Conflict of interest — Former clients — 
Common-law rule that legal practitioner with confidential information about former 
client, precluded from acting against such former client — Whether to develop rule to 
include 'quasi-clients' or 'informal clients' — Circumstances of present case not 
warranting development of such rule. 

 
The appellants were directors of a number of companies in which the Wishart family 
owned the shareholding through trusts. Mr Badenhorst, an attorney, acting for BHP 
Billiton Energy Coal South Africa (Pty) Ltd (Billiton), had instructed two counsel, Mr 
Suttner SC and Mr Eyles, in arbitration proceedings against one such company, 
Eurocoal (Pty) Ltd (Eurocoal). Mr Badenhorst later acted for other Wishart 
companies in matters unrelated to Eurocoal. In one (the Avstar matter) counsel was 
not briefed; in the others (the Colt and Rietfontein matters), Messrs Suttner SC and 
Eyles were briefed. 
Messrs Badenhorst, Suttner and Eyles, however, withdrew from the Colt and 
Rietfontein matters when it became clear that Mr Wishart would have to give 
evidence at pending arbitration hearings. This raised a potential conflict of interest 
because Billiton had proceeded with a liquidation application against Eurocoal, which 
meant that they would have had to interrogate Mr Wishart at the anticipated enquiry. 
The Eurocoal inquiry proceeded in 2009, with Messrs Badenhorst, Suttner and Eyles 
representing Billiton at the interrogation. When Mr Wishart was summoned to give 
evidence at the interrogation, his legal representative objected to him being 
interrogated by them on the basis that they had previously acted in the Avstar, Colt 
and Rietfontein matters. This objection formed the basis of a yet to be decided High 
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Court application for an interdict restraining Messrs Badenhorst, Suttner and Eyles 
from participating at the enquiry. 
In 2011 a similar application was launched in the Avstar matter after its winding-up 
was ordered and Billiton had obtained the court's sanction for an enquiry into 
Avstar's affairs in terms of ss 417 and 418 of the Companies Act 61of 1973. The 
High Court, dismissing the application, found that none of appellants had ever been 
clients of the lawyers and that such information as they had was not confidential. The 
present case concerned an appeal against this decision to the Supreme Court of 
Appeal. 
At common law a legal practitioner who has confidential information about a former 
client is precluded from acting against such a former client. The appellants did not 
contest the court a quo's finding regarding confidentiality; they argued that they had 
been 'quasi-clients' or 'informal clients' of the lawyers. To this end they contended for 
developing the common law so as to protect former quasi-clients from adversarial 
litigation conducted against them by their former legal representatives. 
Held 
Even if our courts, as in England, enjoyed an inherent jurisdiction to restrain lawyers 
from acting when it would be in the interest of the administration of justice, in the 
present case the appellants were not themselves clients of the lawyers. The lawyers' 
client was Billiton, not the appellants. At the heart of a client's right to be protected 
against a former legal representative taking the other side was the possible misuse 
of confidential information. What the law sought to do in these situations was to 
protect a former client of a lawyer from being prejudiced by having that 
representative, in whom trust had been reposed, and who was armed with 
information about that client, act against them. That was hardly in issue in this 
matter. The facts simply did not warrant the application of the principles contended 
for.  
In this matter the appellants were not clients of the lawyers and they had not 
disclosed any confidential information to the lawyers. There was no possibility, let 
alone probability, that the lawyers could use their secrets against them. It was 
accordingly not necessary, in this case, to find that the common law should be 
extended in the manner suggested by the appellants. The High Court had correctly 
found that the application for the interdict against the lawyers had to fail, and 
accordingly the appeal would be dismissed.  
 

ANTONSSON AND OTHERS v JACKSON AND OTHERS 2020 (3) SA 113 (WCC) 

Evidence — Subpoena duces tecum — Application to set aside by non-recipient — 
Locus standi to challenge subpoena on ground of irrelevance — Superior Courts Act 
10 of 2013, s 35(1), s 36(5). 

Practice — Trial — Witnesses — Subpoena duces tecum — Application to set aside 
by non-recipient — Locus standi to challenge subpoena on ground of irrelevance — 
Superior Courts Act 10 of 2013, s 35(1), s 36(5). 

Practice — Applications and motions — Dispute of fact — Referral for oral evidence 
— Cross-examination of witnesses — Permissible scope — Use of documents. 

 
The principal parties in this interlocutory application, Messrs Jackson and 
Antonsson, were involved in motion proceedings against each other. There were 
applications and counter-applications, including opposing delinquency applications 
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under s 162(5)(c) of the Companies Act 71 of 2008. There were allegations of 
dishonesty and mala fides from both sides, among them that Antonsson fabricated 
the evidence in his delinquency application with the ulterior motive to conceal his 
own misconduct. The presiding judge referred the application for oral evidence on 
several issues. 
Jackson issued subpoenas duces tecum directed at various non-litigant witnesses. 
In the present application Antonsson requested the court to set aside the subpoenas 
because the requested documents were irrelevant and the subpoenas an abuse of 
process. Jackson in turn contested Antonsson's locus standi, arguing that the 
application to set the subpoenas aside should come from the witnesses, not a party 
to the proceedings. Jackson argued that Antonsson could himself challenge the 
subpoenas only on the ground of abuse of process, not the irrelevance of the 
documents. 
Section 35(1) of the Superior Courts Act 10 of 2013 (the Act) empowers a party to 
secure the attendance of witnesses and the production of documents at 
proceedings. Section 36(5)(c) of the Act allows a judge to cancel a subpoena if it 
constitutes an abuse of process. 
Held 
Documents were relevant if they contained information which could, either directly or 
indirectly, enable the party who sought them to advance his or her case or damage 
the opponent's case (see [47] – [48]). A party to litigation (like Antonsson) did have 
locus standi to challenge a subpoena on the ground that the documents called for 
were irrelevant (see [60]). Abuse of process was not required, but if it were shown 
that the documents were clearly irrelevant, then the subpoena would usually also 
amount to an abuse (see [60] – [61]). Therefore Antonsson had locus standi to 
challenge the relevance of the documents in order to show that their irrelevance 
constituted an abuse as intended in s 36(5)(c) of the Act (see [62] – [63]). 
At the heart of the delinquency application was the question whether Antonsson had 
fabricated evidence to conceal his own misconduct (see [67]). Documents that 
showed fabrication, or the ulterior motive behind it, were relevant and could be put to 
Antonsson during cross-examination (see [69] – [72]). And even if the motive were a 
collateral issue, then the documents could still be used to cross-examine Antonsson 
to his credit (see [87] – [89], [92]). 
Courts should be slow to allow one party to prevent another from gaining access to 
information, which was what Antonsson was attempting by this application (see 
[119]). Since he failed to prove that the listed documents were irrelevant or could be 
obtained through normal discovery, or that the subpoenas were an abuse of the 
process, the interlocutory application would be dismissed (see [127] – [128].) 
 

CENTRE FOR CHILD LAW AND OTHERS v MINISTER OF BASIC EDUCATION 
AND OTHERS 2020 (3) SA 141 (ECG) 
 
Constitutional law — Human rights — Right to basic education — Extending to all 
within boundaries of South Africa — Nationality and immigration status irrelevant — 
Constitution, s 29(1). 

Constitutional practice — Review — Condonation — For late filing of review 
application — Court's discretion — Alleged infringement of constitutional rights, 
especially those of children, by itself warranting condonation — Promotion of 
Administrative Justice Act 3 of 2000, s 9. 
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Education — School — Admission policy — Exclusion of learners without valid South 
African identity or passport numbers — Inconsistent with constitutionally enshrined 
best interest of children, and their right to education, dignity and equality — Declaration 
of invalidity issued — Constitution, ss 9(3), 10, 28(2) and 29(1). 

Immigration — Illegal foreigner — Immigration Act's prohibition on training or 
instruction of illegal foreigners by learning institutions — Prohibition not applicable to 
illegal foreign children — Constitution, ss 28(2) and 29(1)(b); Immigration Act 13 of 
2002, ss 39(1) and 42. 

 
Prior to 2016 the Department of Education of the Eastern Cape Provincial 
Government (the Department) provided teaching staff and funding to all learners at 
schools in the Eastern Cape, based on the actual learner numbers — regardless of 
whether the learners possessed identification documents. Then, in a circular dated 
17 March 2016 (Circular 06 of 2016), issued by the Acting Superintendent-General 
of the Department, and in a further circular dated 6 June 2016, requirements were 
introduced that withheld funding for learners without valid identity or passport 
numbers. 
This effectively resulted in the exclusion of such 'undocumented children' from 
school and from being funded if they remained at school. (See [6] – [8].) In particular, 
clause 15 of Circular 06 of 2016 (quoted at [73]) made the admission to public 
schools of children who were South African nationals conditional upon the production 
of a birth certificate within three months, failing which the child of the defaulting 
parent would be excluded from enrolment; and clause 21 required that learners 
classified as 'illegal aliens' must prove that they have applied to legalise their stay 
before they could be admitted to public schools. 
On 26 May 2017 the first and second applicants, respectively the Centre for Child 
Law and the Phakamisa High School's governing body, applied inter alia for a 
declaratory order that Circular 06 of 2016 was 'inconsistent with the Constitution 
and/or the South African Schools Act and unlawful', and for certain consequential 
relief (see [10]). They were unsuccessful in obtaining an urgent interim order that 
pending this application, 37 affected learners at the Phakamisa High School be 
admitted into a public school. The Constitutional Court on 15 February 2019 however 
set aside the dismissal of their urgent application, affording them interim relief (see 
[13]). 
In the main application the 37 affected learners were granted leave to intervene as 
applicants; and the Minister of Home Affairs and the Superintendent-General of the 
Department of Home Affairs, respectively, joined as the fourth and fifth respondents. 
Two amici curiae were also admitted. Before the main application was heard, 
Circular 01 of 2019 was issued. The latter circular ostensibly recalled Circular 06 of 
2016, by accommodating undocumented children at schools while their parents or 
caregivers were afforded a limited time within which to obtain the requisite 
documents. 
The bases of the parties' respective cases are set out at [21] – [31]). The issues 
raised and the court's findings were as follows: 
   •   Whether the delay in launching the application of more than a year was 
unreasonable and, if so, whether it should be condoned in terms of s 9 of the 
Promotion of Administrative Justice Act 3 of 2000 (PAJA). 
Held, that the delay was more than 180 days and was therefore per se 
unreasonable; it would however be condoned because it was sufficiently explained, 
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and because the alleged infringement of constitutional rights — especially of children 
— on its own warranted granting condonation. (See [51] – [52].) 
   •   Whether the issue on the constitutionality of the admission policy embodied in 
Circular 06 of 2016 was rendered moot by Circular 01 of 2019. 
Held, that, upon a proper interpretation, Circular 01 of 2019 gave guidance to 
schools when implementing the policy embodied in Circular 06 of 2016, pending a 
revision process that was still under way. The issue of the constitutionality of the 
latter circular was therefore not academic or hypothetical but very much alive. 
   •   The constitutionality of clauses 15 and 21 of the admission policy. 
Held, that (apart from the right to education in s 29 of the Constitution) clause 15 
constituted a severe limitation on other rights enshrined in the Constitution for the 
protection of children, namely the right of children to have their best interests 
considered paramount (s 28(2)); their right to dignity (s 10); and the right to equality 
(s 9(3)). As for clause 21, the right to education extended to everyone within the 
boundaries of South Africa (ss 12 and 35(2)); nationality or immigration status was 
irrelevant. Clause 21 undoubtedly also constituted a severe limitation on other rights 
that protect children. And because both were policy and not 'a law of general 
application', s 36 of the Constitution did not apply. Both clauses were therefore 
unconstitutional. (See [75] – [87], [90] – [93], [97] and [101.) 
   •   Whether ss 39(1) and 42 of the Immigration Act 13 of 2002 * should be 
interpreted as prohibiting the provision of basic education to children whose 
presence in the country was illegal. 
Held, that on a proper interpretation, the sections fell to be interpreted in a way that 
did not prohibit children from receiving basic education from schools. Such 
interpretation would be consistent with the right to basic education enshrined in s 29; 
every child's rights under s 28(2) to have their best interests taken into account in 
matters concerning them; international conventions' emphasis on providing 
education to all children irrespective of their status and the existing obligation in the 
Schools Act 84 of 1996 placed on parents and schools to ensure that all learners 
receive basic education. (See [127].) 
Held, further, that clauses 15 and 21 were also liable to be set aside on the basis 
that they are ultra vires the Schools Act 84 of 1996, and the National Education 
Policy Act 27 of 1996 (NEPA). (See paras [102] – [106].) 

 
FAIRVEST PROPERTY HOLDINGS v VALDIMAX CC t/a FISH & CHIPS CO AND 
OTHERS 2020 (3) SA 202 (GJ) 
 
Magistrates' court — Civil proceedings — Practice — Special plea to jurisdiction — 
Must in general be raised before litis contestatio — However, where sum claimed 
exceeding monetary jurisdiction of magistrates' court, and written consent to 
jurisdiction absent, then defendant retaining right to raise lack of jurisdiction even after 
litis constestatio — Magistrates' Courts Act 32 of 1944, s 29, s 45, s 46. 

 
In magistrates' court proceedings, a special plea of lack of jurisdiction must, in 
general, be raised before litis contestatio. But where the sum claimed exceeds the 
court's money jurisdiction, and there was no written consent to jurisdiction, then the 
defendant may raise lack of jurisdiction even after litis contestatio. (See [21] – [26].) 
 
MAGURU v ROAD ACCIDENT FUND 2020 (3) SA 225 (LT) 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/86/92?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=1512#end_0-0-0-10773
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Motor vehicle accident — Compensation — Claim against Road Accident Fund — 
Costs — Where, at pre-trial conference, draft order handed up confirming settlement 
of merits and that RAF would pay plaintiff's taxed or agreed costs on High Court scale 
— Whether plaintiff entitled to costs on High Court scale when, at such stage of 
proceedings, not known if final award would render magistrates' or regional court scale 
applicable. 

 
In an action for damages against it, the Road Accident Fund initially defended both 
merits and quantum of the plaintiff's claim. The merits were later settled; and at the 
pre-trial conference a draft order was handed to the court to be made an order. The 
draft order included that '(t)he defendant pays the plaintiff's taxed or agreed party 
and party costs, pertaining to the question of liability (merits) on applicable High 
Court scale'. 
The court however in requested the parties to address it on the appropriateness of 
awarding costs on a High Court scale at this stage of the proceedings, when at the 
end the amount awarded may fall into the jurisdiction of the magistrates' or regional 
court. 
Held 
The danger of awarding costs on a High Court scale after only merits have been 
settled, was that it may happen that at the quantum stage the award might be on 
magistrates' or regional court scale, and it may be found that it was unreasonable or 
unnecessary of the plaintiff to have instituted proceeding in the High Court. In that 
situation the taxing master will have no discretion up to when the merits were settled 
but to tax the plaintiff's bill on a High Court scale, as that will be by virtue of the court 
order, despite it being found that the action should have been instituted in the lower 
court. (See [16].) 
Once the merits have been settled, there will be no need to revisit them. An order in 
relation to that must therefore be formulated in such a way that it would not lead to 
different interpretations. When an order on the merits was made and there was a 
separation of issues, with quantum to be heard at a later date, it must be clear on the 
order which scale of costs was awarded. It was undesirable to leave it to be 
determined at a later date, unless the circumstances so warranted. (See [17].) 
The fundamental principle is that liability for costs is in the discretion of the court that 
is called upon to adjudicate merits of the issues between the parties. In the present 
case there were no good grounds why the plaintiff should not be awarded costs, and 
it would therefore be appropriate to order the defendant to pay plaintiff's taxed or 
agreed party and party costs. The issue whether the costs should be on High Court 
or regional court or magistrates' court scale was best suited to be argued during 
quantum proceedings. The proposed draft order would therefore be amended by 
deleting the words 'on applicable High Court scale'.  
 
MERRYWEATHER v SCHOLTZ AND ANOTHER 2020 (3) SA 230 (WCC) 
 
Delict — Action for damages — Trial — Onus and duty to begin — Assault — Plea of 
confession and avoidance shifting onus and duty to begin to defendant — Sufficient 
that there is admission of assault — Need not mirror details of assault described by 
plaintiff — Uniform Rules of Court, rule 39(11). 

Practice — Trial — Duty to begin — Action for damages for assault — Defendant 
admitting assault but raising justification of self-defence — Amounting to plea of 
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confession and avoidance and attracting onus of proving defence and duty to begin 
— Uniform Rules of Court, rule 39(11). 

 
Merryweather and Scholtz were involved in a fight that left Merryweather paralysed. 
Merryweather sued Scholtz for damages, claiming that Scholtz had assaulted him by 
'grabbing and pushing, kicking and punching him and throwing and/or spear-tackling 
him against a stationary motor vehicle'. In his plea Scholtz denied the allegations but 
added, 'without derogating from the [above] denial', that Merryweather had 'hit' and 
'grabbed' him, and that he had then 'pushed [Merryweather] to get [Merryweather] off 
him'. Scholtz also specifically denied that he 'threw or tackled [Merryweather] against 
a motor vehicle' or 'pushed [him] off his feet' or 'intended [him] to lose his footing'. 
In the present matter the judge was called upon to make a preliminary ruling, under 
rule 39(11) of the Uniform Rules of Court, on the duty to begin and the onus of 
proof. Mabaso v Felix 1981 (3) SA 865 (A) established the principle that in delicts 
affecting plaintiff's personality and bodily integrity, the onus was on the defendant to 
prove excuse or justification like self-defence. 
Counsel for Merryweather argued that Scholtz's plea was one of confession and 
avoidance and that he therefore attracted the onus, in accordance with Mabaso, of 
proving self-defence. Counsel argued that the statement in Scholtz's plea that he 
had 'pushed [Merryweather] away' was an admission of assault, and that the fact 
that he did not admit to the exact type of assault alleged in the particulars was 
irrelevant. 
Counsel for Scholtz argued that since Scholtz did not admit material aspects of the 
assault alleged by Merryweather, his plea was not one of confession and avoidance 
that triggered Mabaso. Counsel pointed out that Scholtz specifically denied kicking or 
punching Merryweather, that he threw or spear-tackled Merryweather against a car, 
or intended Merryweather to lose his footing. Counsel also pointed out that Scholtz 
had stated in amplification of his plea that any contact between himself and 
Merryweather was not initiated by him and that he had acted to ward off acts 
directed against himself. 
Held 
Scholtz's admission in his plea that he had pushed Merryweather in self-defence was 
an admission to an assault on Merryweather, albeit not the precise assault described 
in the particulars. (See [12].) The admission and invocation of self-defence put 
Scholtz within the ambit of the Mabaso principle, notwithstanding the factual disputes 
as to the type of assault perpetrated by Scholtz. Since principles like the one 
in Mabaso were of general application, the admission of assault was sufficient for 
the Mabaso principle to apply, even though the admitted assault did not mirror the 
details described by Merryweather. It did not matter that the assault described in the 
particulars was a spear tackle and the assault admitted to in the plea was a push in 
self-defence to avert an attack. (See [13].) 
Since Scholtz's plea was one of confession and avoidance, he attracted an onus as 
set out in Mabaso and bore the duty to begin. (See [14].) 
 
 

UNIVERSITY OF STELLENBOSCH LAW CLINIC AND OTHERS v NATIONAL 
CREDIT REGULATOR AND OTHERS 2020 (3) SA 307 (WCC) 

Credit agreement — Consumer credit agreement — Cost of credit — 'Collection 
costs' — Including all legal fees incurred by credit provider in order to enforce 
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monetary obligations of consumer under credit agreement charged before, during and 
after litigation — National Credit Act 34 of 2005, s 1 sv 'collection costs' and ss 
101(1)(g) and 103(5). 

Credit agreement — Consumer credit agreement — Cost of credit — 'Collection 
costs' — Legal fees — Legal fees, including fees of attorneys and advocates, 
inasmuch as comprising part of collection costs as contemplated in s 101(1)(g) of 
National Credit Act, may not be claimed from consumer or recovered by credit provider 
pursuant to judgment to enforce consumer's monetary obligations under credit 
agreement, unless agreed to by consumer or been taxed — National Credit Act 34 of 
2005, s 101(1)(g). 

Credit agreement — Consumer credit agreement — Cost of credit — Limit — Section 
103(5) of National Credit Act applying for as long as consumer remaining in default of 
credit obligations, from date of default to date of collection of final payment owing in 
order to purge default, irrespective of whether judgment in respect of default been 
granted or not during this period — National Credit Act 34 of 2005, s 103(5). 

 
The background to this matter was the widespread problem affecting consumers — 
particularly those, who were often the poorest members of society, who had entered 
into small or microloans * — of their debts under a credit agreement spiralling far 
beyond the initial debts incurred, owing to the credit provider's escalating legal fees 
being passed on to them. In terms of s 103(5) of the National Credit Act 34 of 2005, 
the various costs of credit which are allowed to be charged under a credit agreement 
in terms of s 101(1)(b) – (g) cannot in aggregate exceed the unpaid balance of the 
principal debt as at the time the default occurs. Such allowable costs of credit include 
'collection charges', ie as defined in s 1, amounts 'that may be charged by a credit 
provider in respect of enforcement of a consumer's monetary obligations under a 
credit agreement, but does not include a default administration charge'. Collection 
costs are subject to a further limitation as provided in s 101(1)(g), in that they cannot 
exceed 'the prescribed maximum for the category of credit agreement concerned'. 
The question addressed in the present case was whether legal fees formed part of 
collection costs. Of course, if they did, legal fees would be subject to the 
abovementioned caps, and the problem of spiralling debts would potentially be 
alleviated. 
In the present application proceedings, instituted in the Cape Town High Court, the 
legal services providers the University of Stellenbosch Law Clinic and Summit 
Financial Partners (Pty) Ltd, as well as a number of consumers as defined in terms 
of the Act, sought an order declaring that 'collection costs', given the broad language 
used in the section, had to be read to include all legal fees incurred to enforce the 
monetary obligation under the credit agreement, whether charged before, during, or 
after litigation. Such an interpretation, they argued, was demanded, given the 
purpose of the provisions in question, namely to protect the consumer, especially the 
poor (see [38]); it would also promote responsible lending practices, another of the 
purposes of the Act, by encouraging credit providers to properly vet clients (see 
[39]). The applicants also sought a declarator to the effect that the limitation in terms 
of s 103(5) had to apply at all times, regardless of whether a judgment has been 
granted. Further, they asked for an order that legal fees may not be claimed until 
they were agreed upon or taxed, this arising from their claim that, in utilising 
emolument attachment orders, credit providers added costs as and when incurred, 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/86/103?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=4258#end_0-0-0-11813
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without any determination of how they were quantified, whether they were 
reasonable and whether they were in fact due and payable. 
The appearing respondents included, inter alia, the National Credit Regulator (which 
did not oppose the relief sought), the Legal Practice Council, and the Banking 
Association of South Africa. The respondents who opposed argued that legal fees 
did not form part of collection costs, for a variety of reasons (see [18] – [24]), but, 
principally, because when a judgment was granted after a summons or application 
was issued and served, it constituted a new cause of action (see [24]). 
The court firstly rejected the above argument raised by the respondents. It held that, 
when a summons or application was issued and served, and thereafter a judgment 
granted, it did not constitute a new cause of action against the defendant or 
respondent; it was a continuation of one cause of action and simply a further 
procedural step to enforce the claim, which retained exactly the same character it 
had always had, in this case the enforcement of the terms of a credit agreement. 
(See [25].) 
The starting point, the court went on to hold, in deciding whether the applicants were 
entitled to the relief sought, was the National Credit Act and the rules of 
interpretation (see [26]). It noted that one of the appropriate considerations to aid the 
interpretation of the legislation was the intention of the legislature, or — which was 
the same thing — what ill was being sought to be cured (see [29] and [35]). The 
court referred to various purposes of the Act, to protect the consumer (see [31]), to 
'promote responsible credit granting' (see [30]), to create a competitive and 
sustainable credit market (see [32]), to balance the competing rights of consumers 
and credit providers (see [31]), and to curb exploitation of the poor and ever 
widening disparities of wealth in the country (see [39]). The court stressed that there 
was a responsibility on credit providers to be socially conscious and behave fairly 
(see [31]), and more particularly, when consumers defaulted, to attempt to resolve 
the dispute by adhering to the hallmarks of equity, good faith, reasonableness and 
equality (see [33]). (The court suggested that credit providers had failed to meet 
such responsibilities, by allowing costs to run up with apparent abandon (see [33]).) 
The court held that the interpretation favoured by the applicants fell in line with above 
purposes, by protecting consumers, particularly the poor, from incurring spiralling 
debts, by, inter alia, ensuring a proper vetting process (see [38]–[39]). The court 
concluded, and granted declarators in such regard, as follows: 
   •   Collection costs as referred to in s 101(1)(g), as defined in s 1, and as 
contemplated in s 103(5) of the Act, included all legal fees incurred by the credit 
provider in order to enforce the monetary obligations of the consumer under a credit 
agreement charged before, during and after litigation. 
   •   Section 103(5) of the Act applied for as long as the consumer remained in 
default of their credit obligations, from the date of default to the date of collection of 
the final payment owing in order to purge their default, irrespective of whether 
judgment in respect of the default has been granted or not during this period. 
   •   Legal fees, including fees of attorneys and advocates, inasmuch as they 
comprised part of collection costs as contemplated in s 101(1)(g) of the Act, may not 
be claimed from a consumer or recovered by a credit provider pursuant to a 
judgment to enforce the consumer's monetary obligations under a credit agreement, 
unless they were agreed to by the consumer or they had been taxed. 
 
Britz v Sequeira [2020] 2 All SA 415 (FB) 
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Applications – Motion proceedings – Application for termination of joint ownership of 
property – Whether parties must use action procedure – While parties seeking 
termination of joint ownership often make use of action procedure, there is no reason 
why the application procedure may not be utilised if material factual disputes are not 
foreseen. 

Property – Joint ownership – Termination of joint ownership – Requirements for 
termination – There must be facts upon which the court can exercise its discretion as 
to the method of termination, which method must be fair and equitable to all parties – 
Where granting of application to terminate joint ownership would place one party at an 
unfair disadvantage, court declining to grant relief sought at present stage. 

The question at the heart of the present application was whether joint ownership of 
certain immovable property should be terminated with appropriate further relief. 

The applicant was married to the respondent’s sister. Apart from the familial 
relationship, the parties were also business associates. In March 2002, they 
purchased the property for use as a holiday home. The respondent had been residing 
on the property for the previous four years. 

In the present application, the applicant sought the termination of the joint ownership 
of the property. He stated that the respondent could either purchase the applicant’s 
undivided half-share in the property as set out in the notice of motion, or the property 
was to be sold by public auction to the highest bidder subject to a reserve price of R3 
million. 

Another aspect of the relationship between the parties involved their shares in three 
close corporations (“CCs”). The respondents held shares of respectively 33%, 25%, 
and 20% in each of the CCs. The remainder of the shares were held by the applicant, 
his wife and children. Although the CCs continued with business activities under the 
control of the applicant, his wife and children, the respondent did not receive any 
financial benefits for his member’s interests. That led to his instituting action against 
the three CCs as well as all the other members thereof in which action he claimed 
specified amounts in respect of his member’s interests in each of the CCs. The court 
referred to that as “the Pretoria action”. 

The termination of joint ownership is brought about by the institution of the actio 
communi dividendo. The respondent’s legal representative took the point that the 
application could not succeed based on the technicality that action procedure should 
have been followed. He relied in that regard on the unreported judgment of Lesenya v 
Ngwenya 2018 JDR 1039 (GP). 

Held – The conclusion arrived at in the Lesenya judgment could not be followed. While 
parties seeking termination of joint ownership often make use of action procedure, 
there is no reason why the application procedure may not be utilised if material factual 
disputes are not foreseen. 

Regarding termination of joint ownership, the Court pointed out that in principle every 
co-owner is entitled to have the joint ownership terminated. the requirements to be 
alleged and proven by a party claiming termination of co-ownership are the existence 
of joint ownership; a ground for termination of joint ownership; and facts upon which 
the court can exercise its discretion as to the method of termination. Such method 
must be fair and equitable to all parties. 



278 
 

The undisputed facts and those relied upon by the respondent which the court was 
prepared to accept insofar as they were neither far-fetched, nor untenable, were such 
that the main application should be stayed pending finalisation of the Pretoria action. 
To grant the relief sought by the applicant would place the respondent at a 
disadvantage as he did not have the necessary financial resources to purchase 
applicant’s share, or to put in an offer to purchase the property on a public auction. 
The applicant was to blame for the respondent’s lack of funds as he had ensured that 
the respondent received no financial benefits from the three CCs for the past four 
years. 

Concluding that it would not be just and equitable to order the termination of the joint 
ownership, the Court stayed the application pending finalisation of the proceedings in 
the Pretoria action. 

 
Commissioner of the South Africa Revenue Service v Public Protector and 
others [2020] 2 All SA 427 (GP) 

Constitutional and Administrative Law – Public Protector – Power to subpoena – 
Subpoena against Commissioner of Revenue Services – Entitlement of South African 
Commissioner of Revenue Services to withhold taxpayer information – Tax 
Administration Act 28 of 2011, section 69(1) prohibits SARS officials from releasing 
taxpayer information – SARS officials are entitled under the provision of “just cause” 
set out in section 11(3) of the Public Protector Act 23 of 1994, read with section 
61(1) of the Tax Administration Act, to withhold taxpayer information, and Public 
Protector not empowered to circumvent such provisions by issuing subpoena for 
information. 

The applicant (the “Commissioner”) sought a declaration that the South African 
Revenue Service (“SARS”) is entitled to withhold taxpayer information and that the 
Public Protector’s powers do not extend to such information. 

The Commissioner stated that the Public Protector’s subpoena, in the course of an 
investigation into the tax affairs of former President Jacob Zuma, sought to coerce the 
production of information which the Tax Administration Act 28 of 2011 prohibited 
SARS officials from producing. 

Held – Correspondence produced by SARS showed that the Public Protector had 
been apprised of the fact that section 69(1) of the Tax Administration Act prohibited 
SARS officials from releasing taxpayer information. The Public Protector was also 
advised that she could obtain a court order to access the information sought. Legal 
advice obtained further confirmed that the Public Protector’s power to subpoena could 
not be used to compel disclosure by SARS of confidential taxpayer information. 
Nevertheless, she opted to issue a subpoena against the Commissioner. That showed 
either a misunderstanding of the law by the Public Protector, or a decision to ignore it. 
The Court found that she had acted unreasonably, arbitrarily and in bad faith in issuing 
the subpoena. 

It was confirmed that SARS officials are entitled under the provision of “just cause” set 
out in section 11(3) of the Public Protector Act 23 of 1994, read with section 61(1) of 
the Tax Administration Act, to withhold taxpayer information. 
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Fleki Proprietary Limited v FNB Securities (Pty) Limited [2020] 2 All SA 452 
(GJ)  

Declaratory relief – Courts will not give a party legal advice or answer abstract, 
hypothetical or academic issues – Where declaratory order sought by the applicant 
was held to be sweepingly broad and raised abstract, hypothetical or academic issues, 
such relief was refused. 

The applicant sought an order directing the respondent (“FNBS”) to take all steps 
necessary to cause the re-materialising under the Companies Act 71 of 2008 of the 
applicant’s holding of 3000 shares (the “BTI shares”) in a company. Secondly, a 
declaratory order was sought “that objectively no fact or circumstances existed in 2017 
and 2018 that gave ground for fearing or regarding anything in respect of the applicant 
or its behaviour as being irregular, unlawful, suspicious, or in breach of any compliance 
with anything or could justify a reasonable discretion to refuse doing stockbroking type 
business with applicant and any related person. 

The applicant and its associated companies, controlled by a retired High Court judge 
(“HC”), had stockbroking accounts with FNBS. Certain instruction received by FNBS 
from HC in August 2017 raised a red flag, because they were consistent with a 
composite transaction in terms of which, essentially, shares were moved between 
associated accounts and their base cost increased without any record of a capital gain 
by the account holder, or any certificate issued in that regard by FNBS to the South 
African Revenue Service (“SARS”). FNBS averred that, in light of its statutory and/or 
regulatory obligations under the Financial Intelligence Centre Act 38 of 2001 (“FICA”), 
to monitor and report suspicious and/or unusual transactions, it was duty-bound to first 
make enquiries before complying with HC’s instruction to dematerialise certain shares 
(the “AFE and PIK shares”) to the applicant’s credit. FNBS therefore requested proof 
of the payment/submission/declaration to SARS for its records. That led to a dispute 
between the parties, as HC did not comply with the request. 

It was applicant’s case that in terms of the Companies Act, it has a choice as to the 
form of its shares, ie. in either certificated, or in un-certificated, form and that if it makes 
a request to the broker in terms of section 54 that its uncertificated shares be 
withdrawn from the uncertificated securities register and that certificates be issued in 
respect of those withdrawn securities, the broker is obliged to comply with the request 
by notifying the relevant company to provide the requested certificate and to remove 
the details of the uncertificated shares from the uncertificated securities register. 

Held – The main issue arising from the first prayer was whether FNBS’ compliance 
with a request of the applicant in terms of section 54 of the Companies Act to 
materialise its dematerialised BTI shares, could be made subject to a condition. The 
second issue arising related to the present Court’s jurisdiction and its discretion to 
make declaratory orders. 

The Court held that the actions contemplated in section 54 of the Companies Act are 
not “transactions” as contemplated in FICA. FNBS’s reliance on FICA, 
including section 29 of that Act, was misplaced and based on a misreading of those 
provisions. FNBS’s assumption of bad motives on the part of the applicant for 
requesting a materialisation of its BTI shares was found to be unsound and could not 
serve to lawfully justify FNBS’s refusal to comply with section 54 of the Companies 
Act. The applicant’s first prayer was granted. 
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The declaratory order sought by the applicant was held to be sweepingly broad and 
raised abstract, hypothetical or academic issues. The said relief was declined. 

FNBS was ordered to pay the costs of the application. 

 
Meechan and another v VGA Chartered Accountants Partnership t/a PKF (VGA) 
Chartered Accountants [2020] 2 All SA 510 (GJ) 

Evidence – Integration rule or parol evidence rule – If a document was intended to 
provide a complete memorial of a jural act, extrinsic evidence may not contradict, add 
to or modify its meaning – Plaintiffs relying on report to sustain cause of action not 
entitled to explain their interpretation of such report. 

Exceptions to particulars of claim – Rule 23(1) providing for exceptions when a claim 
lacks averments necessary to sustain a cause of action, or where it is vague and 
embarrassing – Excipient relying on lack of averments to sustain cause of action must 
satisfy the court that the conclusion of law for which the plaintiff contends cannot be 
supported on every reasonable interpretation that can be put to the facts – Where 
report relied on by plaintiffs did not contain representations alleged, no cause of action 
was established. 

Personal Injury/Delict – Delictual liability – Claim for damages based on issue of report 
by auditing firm, allegedly without conducting proper investigation – Wrongfulness – 
Whether allegations made in particulars of claim were sufficient to establish element 
of wrongfulness or unlawfulness – Plaintiffs precluded from relying on wrongfulness 
where reliance on impugned report was unreasonable. 

In a delictual action, the plaintiffs made claims for pure economic losses they allegedly 
suffered as a result of a report issued by the defendant to the members of a Dutch 
foundation on 19 October 2016. 

The first and second plaintiffs took up employment as COO and CEO of a company 
(“FMLR”). FMLR was owned by a Dutch company (“FMLAM”). The defendant was a 
partnership carrying on business as accountants and auditors. 

On 19 October 2016, the defendant alternatively, one of its directors (Mr Schalekamp) 
acting in the course and scope of his employment with the defendant, issued a 
financial report representing that FMLAM (not FMLR) had access to current assets of 
USD1 trillion. In fact, neither entity had access to current assets in the sum of 
USD1 trillion. 

The plaintiffs averred that the defendant, alternatively Mr Schalekamp, breached a 
duty of care to the plaintiffs in issuing the report about FMLAM without conducting a 
proper investigation and due diligence into the correctness of the financial report and 
failing to verify the truth and veracity of the information contained in the report. The 
issue of the report by the defendant caused the plaintiffs to remain in the employment 
of FMLR by virtue of which they suffered loss of earnings. 

The defendant filed an exception to the plaintiffs’ particulars of claim. After the plaintiffs 
amended the particulars of claim, only three grounds of the exception remained 
relevant. 

Held – The first ground of exception was that the document upon which the plaintiffs 
based their claim (ie the report) did not make the representations the plaintiffs 
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contended for and that the particulars of claim did not disclose a cause of action. The 
court found that the report made no mention of the plaintiffs nor of FMLR, nor the 
representations it was alleged to convey. The plaintiffs were not free to explain how 
they interpreted the report. The integration (or parol evidence) rule remains part of our 
law and if a document was intended to provide a complete memorial of a jural act, 
extrinsic evidence may not contradict, add to or modify its meaning. As the 
representations pleaded were not in the report, the pleading did not disclose a cause 
of action and the exception was upheld. 

The second ground of exception was that the allegations made in the plaintiffs’ 
amended particulars were insufficient to establish the element of wrongfulness or 
unlawfulness. Considerations of public policy and the legal convictions of the 
community inform the issue of wrongfulness, and the question of whether a defendant 
should be held legally liable for loss resulting from a misstatement or be afforded legal 
immunity. In this case, the plaintiffs could not rely on wrongfulness or unlawfulness for 
a variety of reasons set out in the court’s judgment. The exception on this point was 
also upheld. 

The Court did not decide the third exception, which related to causation, as that issue 
was to be decided after the hearing of evidence. 

 
Oppenheimer Park Golf Club v Matjhabeng Local Municipality and another 
[2020] 2 All SA 574 (FB) 

Structural interdict – Nature of – A structural interdict is one in which the violator is 
instructed to take steps to comply with its constitutional obligations and then report 
back to the court on the extent to which it has complied with the court’s order. 

Constitutional and Administrative Law – Local government – Water and sanitation 
services – Duties of municipality – Part B of Schedule 4 to the Constitution places the 
obligation in respect of water and sanitation services, potable water supply systems 
and domestic waste water and sewerage disposal systems on a local municipality – 
Failure by municipality to fulfil duties leading court to issue a structural interdict. 

The applicant, a voluntary association of persons, was the occupier of property in the 
municipal district of the first respondent municipality. It operated a golf course on the 
property. 

According to the applicant, the municipality was in breach of its constitutional 
obligations to promote a safe and healthy environment, to strive to ensure that 
municipal services are provided to the local community in a financially and 
environmentally sustainable manner, and to ensure that the management of waste, 
sewerage, waste disposal, water and sewerage management was done in a safe and 
environmentally safe manner. As a result of the municipality’s persistent failure to 
comply with its obligations to maintain a pump station, including the pumps and 
appurtenances and the infrastructure, the applicant obtained a structural interdict in 
2015. 

However, the municipality continued to fail to fulfil its obligations, and in the present 
proceedings, the applicant sought a further structural interdict. 

Held – Section 24 of the Constitution guarantees the right to an environment that is 
not harmful to people’s health or well-being; and to have the environment protected, 
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for the benefit of present and future generations, through reasonable legislative and 
other measures that prevent pollution and ecological degradation. Part B of Schedule 
4 to the Constitution places the obligation in respect of water and sanitation services, 
potable water supply systems and domestic waste water and sewerage disposal 
systems on a local municipality. 

The municipality’s explanation for the situation and its allegation that it was striving to 
fulfil its obligations could not be accepted. The Court found that the applicant had 
established its entitlement to the relief sought. 
 
Hadjigeorgiou and others v Barak Fund SPC Limited [2020] JOL 47305 (WCC)  
 
Exceptions-misjoinder- question of misjoinder may be raised by way of exception 
Exception for enrichment as alternative claim- exceptions are upheld with costs including 
the costs of two counsel-plaintiff’s amended particulars to be done 
 
Joinder- Exceptions-for misjoinder- question of misjoinder may be raised by way of 
exception 
 
[1] The first to third excipients (the second to fourth defendants in the action by  
the plaintiff) have raised altogether seven exceptions against the plaintiff’s particulars of 
claims. For convenience I refer to them as the defendants. The exceptions are taken on 
the basis that the particulars of claim lack averments necessary to sustain a cause of 
action, or are vague and embarrassing.  
[2] The claims brought by the plaintiff centre around a Purchase and Repurchase  
Agreement (“the REPO agreement”), entered into by and between the plaintiff “on  
behalf of Barak Structured Trade Finance segregated Portfolio”1 [referred to as  
“BARAK” in the REPO agreement], and the first defendant, which commenced on  
18 February 2014.  
[3] In terms of the REPO agreement parties “may from time to time, enter into  
transactions in terms of which the Counterparty [the first defendant] shall offer for  
sale to BARAK certain quantities of Commodity [Cements] which BARAK shall  
purchase, should it wish to do so, on the Purchase Date against payment of the  
Purchase Commodity [Price] with a simultaneous agreement between the  
Counterparty and BARAK in terms of which BARAK agrees to sell an equivalent  
quantity of Commodity or similar Commodity to the Counterparty at an agreed or  
determinable Price (Repurchase Commodity) on a fixed date (“Repurchase Date”)  
or on demand of the Counterparty.”  
(Recordal: clause 5)  
 
[4] In terms of clause 5.2 the parties record that they “wish for each such transaction 
(hereinafter referred to as “a Repurchase Transaction”) to be governed by this 
Agreement.”   
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[5] According to the plaintiff the first defendant, which has now been  
deregistered, failed to pay Repurchase Prices arising from various transactions,  
discussed more fully below. It therefore contends that the second, fourth and fifth  
defendants are responsible for the failure of these transactions, alleging that these  
defendants are personally liable, in that they conducted themselves fraudulently or  
recklessly,or knowingly were part of the carrying on of the first defendant’s business  
in a fraudulent or reckless manner, or with intention to defraud. Alternatively, that  
these individuals breached their fiduciary duties. It is alleged by the plaintiff that:  
the second defendant was a director of the first defendant (from 12 February 2014  
until her resignation on 28 January 2015) and at all material times a director of the  
third defendant; the fourth defendant had been married to the second defendant, and  
was both the sole shareholder and a director of the third defendant; and the fifth  
defendant was a director of the first defendant, included as at date of deregistration.  
[6] The third defendant owned 49% of the first defendant’s issued share capital,  
prior to its deregistration, and, according to the plaintiff, it is cited merely by virtue  
of any interest which it may have in the outcome of the action proceedings, and no  
relief is sought against it.  
 [7] The inclusion of the third defendant in the action proceedings, on the terms  
mentioned in paragraph 6 above, forms the basis of the defendants’ first complaint  
of misjoinder. It is submitted on behalf of the defendants that, other than the  
averment that the third defendant is a minority shareholder of the first defendant, the  
plaintiff has failed to plead any averments that establish that the third defendant has  
a direct and substantial interest in the subject matter, or which renders it necessary  
or convenient to join the third defendant.  
[8] It is settled that a question of misjoinder may be raised by way of exception. 
The inclusion of a party who is not a necessary party will be bad for misjoinder unless  
it can be justified on the ground of convenience or in terms of the rules of Court.  
[10] The factual basis of joining a party must be pleaded.This should be the case  
even if a party is joined on the grounds of convenience. 
[12] That question should also be asked in respect of the proposition that the third  
defendant has been cited merely because of the minority shareholding it held in the  
first defendant, which is now defunct. Other than being mentioned in paragraphs  
dealing with citation, there is no further mention of the third defendant in the  
particulars of claim. The particulars of claim do not contain any cause of action in  
relation to it and no relief is sought against it. The interest it “may” have has not  
been pleaded, neither have any questions of law or fact justifying its joinder. In any  
event, I have dealt with the manifest difficulty arising from keeping the third  
defendant in the action merely because of its minority shareholding in the first  
defendant, and because of its director’s implication in impropriety in the first  
defendant. 
[13] I could not identify how the administration of justice would be served by  
allowing joinder of the third defendant. I agree with Mr Leech SC, who appeared  
for the defendants with Mr Engelbrecht, that keeping the third defendant in as a party  
to the proceedings means it must stay in the process, and incur costs by instructing  
attorneys, even if on a watching brief, to protect its interests. For these reasons, I  
hold that there was a misjoinder of the third defendant.  
 
[54] Lastly, the alternative claim of enrichment. According to the defendants, the  
plaintiff does not plead any averments to sustain the contention that the first  
defendant was enriched as a result of the alleged disbursement.  
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[55] The plaintiff pleads in the alternative that, in the event that any of the  
suspensive conditions contained in the REPO agreement were not timeously fulfilled  
or waived, with the result that the REPO agreement is of no force and effect, or in  
the event of it being found that the REPO agreement is of no force and effect for  
some other reason, then the plaintiff pleads that: (a) in the bona fide mistaken belief  
that the suspensive conditions had been met and/or the REPO agreement was of full  
force and effect, it purported to comply with its obligations in terms of the REPO  
 [56] According to the defendants, if the parties implemented their contractual  
arrangement believing it to be valid and enforceable, as alleged by the plaintiff, the  
Commodities were delivered to the plaintiff and the plaintiff retains ownership of  
the Commodities until such time as the first defendant pays the Repurchase  
Commodities. The plaintiff is not impoverished and the first defendant was not  
enriched as a result. The plaintiff is not impoverished by merely making payments  
(disbursements). It cannot claim to be impoverished without accounting for  
Commodities which it owns, the security and the Collateral Deposit. The first  
defendant is not enriched for the same reasons and, more so because it was  
deregistered and effectively does not exist, and any property it may have belongs to  
the state.  
[59] Delivery of and title to the Commodity pursuant to the purchase would have  
passed to the plaintiff as per clause 9. The plaintiff would retain ownership of the  
Commodity. It may only be delivered to the first defendant as per the Repurchase  
Transaction upon full payment thereof. If the first defendant was not enriched as a  
result of payment made to third parties by the plaintiff, the plaintiff may not be  
impoverished. I agree with the defendants that in that connection, the first defendant  
would still need to account for the Commodities, security and the Collateral Deposit.  
[60] If the enrichment claim is not based on the “purported” Purchase of the  
Commodity as contemplated clauses 8, 9, 10 and 11, then the basis of paying third- 
party suppliers on behalf of the first defendant is not pleaded or not clearly pleaded.  
It is not sufficient, in my view, for the plaintiff to merely state that it paid third  
parties, it should plead the basis for such payments, which would have been  
implementation of a contractual arrangement believed to be valid and enforceable.  
Accordingly, this exception should also be upheld.  
[61] For all the reasons outlined, the exception must succeed and the plaintiff be  
afforded an opportunity to amend its particulars of claim.  
[62] In the result I make the following order.  
1. The exceptions are upheld with costs including the costs of two counsel.  
2. The plaintiff’s amended particulars of claim areset aside and the plaintiff  
is afforded an opportunity to amend its particulars of claim, if so advised,  
within 20 days of this order.  
 
STAR INTERNET CAFÉ APPELLANT v VUKANI GAMING NORTHERN CAPE (PTY) 
LTD RESPONDENT Case No: 254/2018 Kimberley High Court 
Discovery- implicit in sub-rule 35(12) that a document sought to be produced must be 
relevant to the issues in the case- also be reasonably required by the opposing party 
Power of attorney- attorney firm has power of attorney signed an attorney  of another 
firm- there is nothing untoward appellant’s attorney, having signed the power of attorney 
on behalf of the appellant 
 
Vukani Gaming suspected that Star Internet Cafe was actually being used for illegal 
gambling and sent two investigators to visit the premises. The investigators gambled at 
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the premises and took videos of the activities.Vukani supplied Star Internet with a DVD 
containing the videos and photos taken, but not the the employment contracts and the 
mandates of the two investigators because, it contended, no reference was made to 
these in the founding papers; they were irrelevant to the consideration of the main 
application; and the request for their production amounted to no more than an abuse of 
sub-rule 35(12). 
A full bench at the Kimberley High Court give judgment on discovery and related issues. 
 This is an appeal against the whole of the judgment and order of the Court a quo, per 
Sieberhagen AJ, dated 12 October 2018, dismissing with costs on a punitive scale the 
Rule 30A interlocutory application brought by Star Internet Café, the appellant, to compel 
Vukani Gaming Northern Cape (Pty) Ltd, the respondent, to discover certain documents 
referred to in the appellant’s Discovery Notice filed on 05 March 2018 in terms of sub-rule 
35(12) read with 35(1)(13) of the Uniform Rules of this Court. The appeal is with leave of 
the Court a quo.  
[3] The background pertinent to this appeal is as follows. Vukani Gaming Northern Cape 
(Pty) Ltd brought an application (the main application) in terms of which it sought the 
following orders against a certain Panino Properties CC and Star Internet Café:  
3.1 As against Panino Properties, that it, inter alia, be interdicted and restrained from 
permitting the use of its property situated at Star internet Café, Craven Street, Kimberley 
(“premises”), for purposes of restricted and unlawful gambling activities prohibited by the 
National Gambling Act, 7 of 2004, and the Northern Cape Gambling Act, 3 of 2008; that 
Panino Properties be directed to take all necessary measures to ensure that restricted 
gambling activities are not conducted on the premises including terminating the tenancy 
of Star Internet Café and ejecting it from its premises; and that Panino Properties report 
to this Court on its execution and/or compliance with the order.  
3.2 As against Star Internet Café, the appellant, that it be interdicted and restrained from 
conducting any restricted or unlawful gambling activity and engaging in any other conduct 
connected with unlawful gambling activities as prohibited in terms of the National 
Gambling Act, 7 of 2004, and the Northern Cape Gambling Act, 3 of 2008, and permitting 
or allowing gambling as defined in these two statutes.  
 [11] Displeased by what it termed selective discovery on the part of the respondent the 
appellant filed a Rule 30A application to compel the respondents to furnish the 
documents sought in paras 3-6 of its sub-rule 35(12) Discovery Notice.  
 [16] Adv. Ellis SC, for the respondent, raised two preliminary points. First, he contended, 
belatedly, in his heads of argument that the appeal has lapsed because the power of 
attorney filed with the Court is fatally defective in that it was signed by Mr Vasilios 
Vardakos, the appellant’s attorney, as opposed to the appellant itself. The attack is 
primarily on the authority of the appellant’s attorneys to bring this appeal.  
[17] The purpose of a power of attorney is to establish the mandate of an attorney and to 
prevent a person whose name is being used from repudiating the process altogether by 
claiming that he had given no authority and to prevent persons bringing an action in the 
name of a person who never authorised it.  
‘The care displayed in the past about proof of authority was rational. It was inspired by 
the fear that a person may deny that he was party to litigation carried on in his name. His 
signature to the process, or when that does not eventuate, formal proof of authority would 
avoid undue risk to the opposite party, to the administration of justice and sometimes 
even to his own attorney. At 706B - C the Court held:  
‘If the applicant had qualms about whether the 'interlocutory application' is authorised by 
the respondent, that authority had to be challenged on the level of whether [the 
respondent's attorney] held empowerment. Apart from informal requests for enquiries, 
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applicant's remedy was to use Court Rule 7(1). It was not to hand up heads of argument, 
apply textual analysis and make submissions about the adequacy of the words used by 
the deponent about his own authority.’  
[18] The power of attorney was served and filed with the Court on 03 April 2019, almost a 
year ago. In terms of Rule 7(4) every power of attorney filed by an attorney shall be 
signed by or on behalf of the party giving it, and shall otherwise be duly executed 
according to law; provided that where a power of attorney is signed on behalf of the party 
giving it, proof of authority to sign on behalf of such party shall be produced to the 
registrar who shall note that fact on the said power. It does not appear, ex facie the 
power of attorney handed to us from the bar, that proof to sign on behalf of the appellant 
was produced to the registrar. Needless to say, on a proper construction of Rule 7(4), 
there is nothing untoward with Mr Vasilios Vardakos, the appellant’s attorney, having 
signed the power of attorney on behalf of the appellant. It is important to mention that Mr 
Vardakos authorised a different firm of attorneys to prosecute the appeal on behalf of the 
appellant.  
[19] The belated challenge to the authority of the appellant’s attorney to bring this appeal 
cannot withstand scrutiny, simply because the principle enunciated in Eskom v Soweto 
City Council (supra) is that once an attorney is authorised to bring the application on 
behalf of the applicant the application is that of the applicant and there is no need for any 
other person to be additionally authorised. It is also disquieting that the respondent did 
nothing in a period of almost a year to avail itself of the procedure set out in Rule 7(1) to 
challenge the authority of the appellant’s attorney. Accordingly, the point taken must 
fail.  
[23] Therefore, not all orders refusing or compelling discovery are necessarily 
appealable. Each case ought to be judged on its own facts.In my view, to determine 
whether the order of the Court a quo is imbued with the three attributes laid down in 
Zweni v Minister of Law and Order (supra) and whether the interest of justice would be 
best served if it is found that the judgment and order of the Court a quo is appealable 
would require that the merits of the appeal be fully ventilated, to which I now turn.  
 [31] It is implicit in sub-rule 35(12) that a document sought to be produced must be 
relevant to the issues in the case.It must also be reasonably required by the opposing 
party before it can be said to be hit by the provision of the sub-rule.  
 [40] To sum up, I am of the view that the appellant failed to bring itself within the ambit of 
sub-rules 35(11) and (12). No basis has been established to upset the order of the Court 
a quo because the documents were not referred to in the founding affidavit, they are 
irrelevant and has no bearing on any matter in question in the proceeding. It follows that 
the appeal must fail.  
 The appeal is dismissed; 2. The appellant is ordered to pay the costs of the appeal on 
party and party scale, which costs are to include the costs consequent upon the 
employment of two counsel;  
 
Eco Tabs Gauteng (Pty) Ltd v Eco Tabs Africa (Pty) Ltd and another [2020] JOL 
47417 (MM) 
Contempt of Court-director of company ignores court order- 4 requisites - the respondent 
disobeyed the Order or neglected to comply with it- 30 days imprisonment ordered but 
suspended 
 
This is an opposed application to find the first and the second respondents in 
contempt of Court. The application had its origin in the urgent Court, where it 
was struck off the roll due to lack of urgency. The only question before this 
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Court is whether the first and second respondents are in contempt of the Court 
Order granted under case no: 1973/2018 on 1st February 2019. If the Court 
finds the respondents in contempt, the applicant requests the Court to further 
authorize it to approach this Court on the same papers for an order to imprison 
the second respondent. 
2. The second respondent is the sole director of the first respondent. The applicant 
and the first respondent are currently involved in a pending action in this Court. 
There is a dispute arising from the validity of the cancellation of a distribution 
agreement entered into between the applicant and the first respondent on 31 
January 2017, in terms of which the second respondent acted in his capacity 
as the representative of the first respondent. In order to have something in place 
to govern the situation pending the outcome of the action proceedings, they 
entered into an interim written agreement which was made an Order of Court 
on 1 February 2019. 
3. The two contentious terms of the agreement were couched as follows in the 
agreement that was made an Order of Court: 
‘’ 5.1 As agreed to in clause 1 of the January 31st 2017 agreement mentioned above, 
Eco Tabs Gauteng will continue as the exclusive distributors of the Eco Tabs and 
affiliated products throughout Gauteng, Swaziland and the area incorporating the West 
Witwatersrand Gold Mining Region, Eco Tabs Gauteng will further continue to be the 
exclusive distributor for all Eskom stations in South Africa and the African continent.” 
AND 
5.14 Eco Tabs Africa will not contact any of Eco Tabs Gauteng’s clients, will not 
interfere or be obstructive towards Eco Tabs Gauteng’s client’s relationships with Eco 
Tabs Gauteng and will not do business with any of Eco Tabs Gauteng’s clients’’ 
4. Subsequent to the agreement being made an Order above, it is the applicant’s 
version that the respondents whilst being fully aware of the Court Order: 
a) Contacted the applicant’s clients namely Eskom in contravention of 
paragraph 5.14 of the agreement. This came after the applicant received 
correspondence on 31 July 2019 which had been sent by the first 
respondent to Eskom; 
b) Illicitly and underhandedly obtained information from Eskom relating to 
the applicant’s client’s confidential contractual relationship with Eskom 
also in contravention of paragraph 5.1 of the said agreement; 
c) Approached the applicant’s customers with the intention of supplying 
Eco Tabs products directly to them; 
d) Intercepted an invitation addressed to the applicant’s staff from 
Johannesburg Water in order to attend a site meeting to tender for the 
remediation of certain bodies under the control of Johannesburg Water 
and did not forward this to the applicant; 
e) Instructed one Bruce Goldsby to attend the scope of work briefing held 
by Johannesburg Water at Rosenttenville, Johannes on behalf of Eco 
Tab Africa. 
5. The applicant further avers that immediately after the first conduct mentioned 
under (a) was brought to its notice, it sent a letter to the respondents so as to 
request them to desist from this conduct, but the respondents ignored same, 
and instead continued with the conduct mentioned in (b). It is the case of the 
applicant that it approached this Court after several letters were written to the 
respondents depicting the several conducts above, but the respondents failed 
to give an undertaking that they will stop contacting the applicant’s clients. 
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Instead, their attorney replied to their letters in a very short answer which was 
couched as follows: 
“Please note that our client is currently abroad and we are unable to take instructions 
at this stage”. 
 The applicant finally submits that the actions of the respondents are clearly 
indicative of the fact that they will not adhere to the Court Order or agreement, 
and their sole purpose is to take over/poach the applicant’s clients at all costs. 
Further that, the respondents are simply fragrantly and intentionally on a mala 
fide basis, disobeying this Court’s Order. 
7. In his opposing papers the respondents raised two Points in Limine namely: No 
proper service of the application and misjoinder. I choose to deal with the 
Points in Limine first. 
Misjoinder 
10. The second respondent avers that he was not a party to the Order that was 
granted under case number: 1973/2018 and has only acted as a representative 
of the first respondent, therefore there is a misjoinder. This Point in Limine 
raised is also in my view misconceived. I fully agree with the applicant’s 
submission that it is clear that the applicant joined the second respondent in 
this proceedings firstly, out of abundance of caution and also, to satisfy the 
Court that he is fully aware of the Court Order against the first respondent (the 
company). Secondly, according to the averments made by the applicant to 
substantiate its application, the action/conduct complained of clearly points to 
the fact that he was personally aiding and abetting the company to breach the 
Order of Court. In this regard the applicant avers, amongst others in its papers, 
that he is the one who contacted the applicant’s clients and also withheld 
information from the applicant. These alleged action/conduct clearly directly 
affect him as the sole director of the company. A director of a company, who 
with knowledge of a Court Order against a company, causes the company to 
disobey the Court Order, lends himself to guilty of a Contempt of Court. 
CONTEMPT OF COURT  
13. The requisites which must be certified beyond reasonable doubt before a 
Contempt of Court Order can be issued are: 
a. an order was granted; 
b. against the respondent; 
c. the respondent was either served with the Order or was informed of its 
contents and had knowledge of same; and 
d. the respondent disobeyed the Order or neglected to comply with it. 
14. It appears from the papers that requirements (a) and (b) are common cause 
between the parties. As far as (c) is concerned, even though the second 
respondent decries that the Order was not served on him, he does not 
necessarily deny that he has knowledge of the Order from the contents of the 
affidavit disposed by him. What is clear from the papers is that this Order was 
granted by Strydom AJ in an application whereby the first respondent opposed 
the merits and was legally represented. It is difficult for one to conceive that the 
second respondent, as the sole director of the first respondent, was not present 
in Court when the Order was made. The contents of the answers given in his 
affidavit in opposition of this Contempt of Court application as it will be apparent 
later in this judgment, reveals that he was present when the Order was made. 
I am thus satisfied that the respondents were informed of the Order and or, had 
knowledge of the contents of same. The three requirements were thus met, and 
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the last one this Court has to grapple with is the requirement under (d).  
15. In reply to the applicant’s case, the second respondent avers that the applicant 
did not approach this Court with clean hands as it violated the same Order on 
the same day that it was granted by contracting one John O’Malley, a 
representative of Eco Tabs USA via Facebook informing him of the Order. Apart 
from this averment being proof that the second respondent was aware of the 
Order and was probably present when the Order was made, this averment 
depicts that the second respondent does not seriously and convincingly deny 
the conduct complained of by the applicant. It furthermore does not take away 
his conduct which is complained of. What is even worse is that, the first 
respondent only makes bare allegation of the applicant’s disobedience of the 
Order and does not quote or refer to a paragraph in the agreement which the 
applicant was allegedly contravening by informing others and or John, of the 
Order. This defence is totally ill-conceived. It is quite clear that the letter was 
sent to keep all the relevant role players informed of the Court Order, as the 
applicant explained in its replying affidavit. After all, the applicant was duty 
bound to inform whoever will be affected by the Order. 
That the first and second respondents are found to be in Contempt of 
the Court Order issued out of this Honourable Court on 1 February 2019 
by the Honourable Acting Judge Strydom; 
That the second respondent be committed to imprisonment for Contempt 
of Court for a period of 30 days; The Order made in paragraph 22.2 is hereby suspended 
for a period of two years on condition that the respondents comply with the Order 
granted 1 February 2019 within 7 (seven) days of this Order being 
personally served on him; 
22.4 That should the respondents fail to comply with this Court Order, the 
applicant be allowed to approach the above Honourable Court for an 
order for the second respondent’s committal to prison, on the same 
papers, supplemented where necessary; 
22.5 That the applicant be granted leave to supplement his papers, should 
the need arise; 
22.6 That the respondents pay the costs of this application jointly and 
severally, the one paying the other be absolved. 

AB and Another v Pridwin Preparatory School and Others (CCT294/18) [2020] 
ZACC 12 (17 June 2020) 

Jurisdiction-Constitutional court- independent school to terminate the contracts that 
entitled two child learners to attend that school. 

 

On 17 June 2020 at 10h00, the Constitutional Court handed down judgment in an 
application concerning the constitutionality of a decision by an independent school to 
terminate the contracts that entitled two child learners to attend that school.  The 
application arises out of a decision of the Supreme Court of Appeal (SCA) dismissing 
an appeal against a decision of the High Court of South Africa, Gauteng Division, 
Johannesburg (High Court). 

The applicants are the parents of two children that commenced their schooling at 
Pridwin Preparatory School (Pridwin or School), the first respondent, in 2012 and 
2016, respectively.  The applicants concluded identical contracts with the School, a 
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pre-requisite for the admission of the applicants’ children to Pridwin (Parent 
Contracts).  Clause 9.3 of the Parent Contract provided that the school was entitled to 
cancel the Parent Contract at any time, for any reason, on a full school term’s written 
notice.   

As a result of series of unfortunate incidences of misconduct by the applicants – the 
first applicant, AB, in particular – the relationship between Pridwin and the applicants 
soured.  The misconduct by the applicants is epitomised by three incidents which 
occurred between late-2015 and early-2016, when the first applicant levelled 
aggressive insults at the umpires at two inter-school sporting events and caused an 
ugly scene by interfering with Pridwin’s under-10 soccer trials.  These incidents, as 
well as several prior episodes of misconduct, unfolded in full view of the young children 
participating in the sporting events concerned.  In June 2016, the second respondent, 
the headmaster of Pridwin, terminated the Parent Contracts on notice in writing to the 
applicants, in terms of clause 9.3 of the Parent Contracts. 

The applicants instituted urgent proceedings in the High Court against Pridwin, its 
headmaster, its Board and the Member of the Executive Council for Education.  The 
applicants sought an interim order entitling the applicants’ two children to remain at 
Pridwin pending the outcome of the main application to declare the termination of the 
Parent Contracts by the headmaster unconstitutional and have it set side.  The 
applicants argued that the decision to terminate the Parent Contracts was 
unreasonable, procedurally unfair, did not have regard to the children’s best interests 
and impermissibly impaired the children’s rights to basic education.  The High Court 
dismissed the main application and ordered the applicants to remove their two children 
from Pridwin by the end of the 2017 academic year.  It found that the headmaster had 
had due consideration to the best interests of the children, as required by section 28(2) 
of the Constitution, when terminating the Parent Contracts.  Moreover, it held that 
Pridwin was not providing a basic education and that section 29(1)(a) of the 
Constitution was therefore not implicated.   

Aggrieved, the applicants appealed to the SCA.  The Independent Schools Association 
of Southern Africa intervened as an additional respondent in that Court.  In addition to 
seeking to have the decision to terminate the Parent Contracts declared 
unconstitutional, the applicants argued that clause 9.3 of the Parent Contract was 
contrary to public policy to the extent that it entitled Pridwin to terminate the parent 
contract without following a fair procedure or taking a reasonable decision.  The SCA 
upheld the judgment of the High Court, finding that neither section 28(2), nor 
section 29(1)(a) of the Constitution created a right to a hearing and that Pridwin was 
correct to consider the interests of all of its learners.  That Court confirmed the High 
Court’s finding that Pridwin did not provide a basic education, that Pridwin had acted 
reasonably and in accordance with public policy.  The applicants then proceeded to 
knock on the doors of this Court.  

The first judgment, penned by Nicholls AJ and concurred in by Mogoeng CJ, 
Cameron J and Froneman J, held that this matter engages this Court’s jurisdiction.  It 
held that the matter is moot, as the children of the applicants had left Pridwin and were 
attending a new school; it nevertheless found that the adjudication of this matter would 
be in the interests of justice.  In reaching this conclusion, the first judgment noted that, 
as independent schools proliferate in South Africa, there is widespread use of clauses, 
if not identical, then certainly similar to clause 9.3.  These do not impact only on the 
elite as in this case, but also upon less affluent parents who, in the hope of a better 
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education for their children, enrol them in low-fee, state-subsidised independent 
schools.  Furthermore, the first judgment remarked that the educational rights of 
children at independent schools and the concomitant constitutional obligations of 
these schools goes far beyond the confines of this case.  Accordingly, it held that it 
would be in the interests of justice that leave to appeal be granted on the issue of the 
constitutionality of clause 9.3 of the Parent Contracts and its enforceability without 
following fair procedure. 

The first judgment considered, first, whether clause 9.3 was facially valid without more, 
and second, whether its enforcement should be countenanced in circumstances where 
the affected parties are not afforded a hearing or an opportunity to make 
representations.  On the first question, the first judgment held that there was nothing 
facially offensive or unconstitutional about clause 9.3 of the Parent Contracts and 
noted that counsel for the applicants conceded as much during the hearing.  In relation 
to the second question, the crucial issue was then whether independent schools, by 
providing education to children, assume constitutional duties and obligations that 
inhibit the free exercise of contractual rights.  In this matter, these are the best interests 
of the child as entrenched in section 28(2) of the Constitution and the right to basic 
education as protected in section 29(1)(a). 

The first judgment held that the content of independent schools’ obligations under the 
Constitution is circumscribed.  It does not extend to a positive duty to continue 
providing education at the private institution.  But, once an independent school 
provides basic education, it is then required to ensure that the right to basic education 
of children attending the independent school is not negatively infringed.  That will 
occur, for instance, where no independent opportunity to be heard is afforded before 
a decision is made to discontinue that education.  Pridwin had a negative duty not to 
impair and diminish the children’s rights to a basic education.  In addition, there should 
be no interference with the rights already enjoyed by the children, except where there 
is proper justification for that interference.  Therefore, the first judgment found that the 
constitutional requirement is that there should be both substantive and procedural 
fairness before any child is excluded from a school, and this would, in certain 
instances, encompass the right to a hearing in relation to the best interests of the child.  
However, due to the specific circumstances of this case, which are moot between the 
parties, the first judgment did not consider it necessary to deal with that issue.  It thus 
expressed no views on the factual findings in that regard.  

Accordingly, the first judgment would have declared that clause 9.3 of the Parent 
Contracts between the applicants and the first respondent is unconstitutional, contrary 
to public policy and unenforceable to the extent that it purports to allow Pridwin to 
cancel the Parent Contracts without following a fair procedure 

The second judgment, penned by Theron J and concurred in by Jafta J, Khampepe J, 
Ledwaba AJ, Madlanga J and Mhlantla J, held that, in light of the importance of the 
legal principles at issue, the rarity with which the Court is faced with such issues, and 
the far-reaching implications of the orders made by the High Court and the SCA, it was 
in the interests of justice to hear the matter, notwithstanding the fact that the applicants’ 
children had since left Pridwin.  The second judgment further held that decision to 
terminate the parent contract was constitutionally invalid, in that it breached the 
constitutional rights of the applicants’ children.  These rights do not arise from the 
contract, but from the Constitution itself.  Adjudication of the matter on this basis 
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rendered it unnecessary to engage with the applicants’ alternative challenge, made on 
public policy grounds, to the enforcement of clause 9.3. 

The second judgment found that section 28(2) of the Constitution required Pridwin to 
accord the best interests of the applicants’ children paramount importance and to 
follow a fair and determinable process.  Although this may not, in every instance, 
require the provision of an oral hearing, it required Pridwin to provide an opportunity 
to make representations on the effects of the termination of the parent contract on the 
children.  Pridwin also bore a negative obligation, in terms of section 29(1)(a) of the 
Constitution, not to impair the rights to a basic education that the applicants’ children 
enjoyed pursuant to their enrollment at Pridwin.  Although the state bears the duty of 
providing a basic education, the education offered by independent schools also 
constitutes basic education.  Accordingly, Pridwin, as an independent school is 
required to provide its learners with a basic education that is not inferior to that offered 
at comparable public schools and not to diminish any child’s enjoyment of their right 
to a basic education, as provided by Pridwin, absent appropriate justification.  In the 
circumstances, Pridwin had not demonstrated that there was appropriate justification 
for summarily limiting the rights to a basic education enjoyed by the applicants’ 
children.  The second judgment concluded that the decision to terminate the Parent 
Contracts, absent the provision of an opportunity to make representations on the best 
interests of the children, was constitutionally invalid.   

 

The third judgment, penned by Cameron J and Froneman J, sought to highlight the 
legal propositions that the first and second judgments both embraced, whether 
explicitly or implicitly.  It held that on the crucial issue – whether the right to a basic 
education has application in independent schools – there is little difference between 
the first two judgments.  It noted that sections 28(2), 29(1)(a) and 29(3) of the Bill of 
Rights now impose on independent schools that provide basic education at least the 
negative obligation not to diminish or interfere with a child’s right to basic education.  
This, the third judgment called the right that protects basic education.  This embodies 
a new rule, one that did not exist under the common law or in terms of any legislation.  
The third judgment found that it follows that, to this extent, the first and second 
judgments developed the common law under section 8(3)(a) of the Constitution.  The 
first judgment resolved that legal issue by directly applying the children’s rights against 
independent schools that provide basic education.  The third judgment considers that 
the second judgment in fact did the same, though it did not deal with the enforceability 
of clause 9.3 or similar clauses, and thus made no order pertaining to them.  It 
considered only whether it is constitutionally permissible for an independent school to 
expel children without following fair process, and on this basis declared the School’s 
decision here invalid.  Despite this difference in approach, the third judgment 
concluded that the same result would in any event have been reached, indirectly, by 
applying public policy considerations where clause 9.3 of the Parent Contract was 
sought to be enforced.  On this basis, the third judgment concurred with the order the 
first judgment makes declaring that particular clause invalid. 

 

The fourth judgment, penned by Khampepe J and concurred in by Jafta J, 
Ledwaba AJ, Madlanga J, Mhlantla J and Theron J, sought to emphasise the 
independent and self-standing rights of the children in this matter.  It noted that the 
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section 28(2) standard of the best interests of the child includes a procedural right of 
children to be heard and participate in the decision affecting their lives. The fourth 
judgment acknowledged, and embraced, the contextual nature and inherent flexibility 
of section 28(2), but highlighted that, in the context of removing a child from their 
school, the right of the child to make representations and participate in the decision-
making process, in accordance with their age and maturity, is of utmost importance.  
This right is sourced in section 28(2) of the Constitution and buttressed by the 
Children’s Act, case-law and international law.  The fourth judgment underscored that 
the Children’s Act unequivocally adopts the position that children should be involved 
in decisions affecting their lives by expressing their views and participating, where 
possible and appropriate, in these decisions.  It also noted that section 10 of the 
Children’s Act goes further than the international position, in that it applies horizontally 
and therefore also binds private actors, which would include independent schools and 
parents, to consider the views of the children before a decision about their lives is 
made.  The fourth judgment found that removing a child from their school is a major 
life-changing event for a child and, therefore, the child should be afforded the 
opportunity to have their views and wishes given due consideration.  Thus, it 
concluded that Pridwin had the obligation to consider the rights of the applicants’ 
children to have their views heard on the matter and to offer this opportunity to them, 
either in person or through a representative. 

 

Competition Commission of South Africa v Pickfords Removals SA (Pty) 
Limited (CCT123/19) [2020] ZACC 14 (24 June 2020) 

Jurisdiction-Constitution — section 34 — access to courts — interpretation of 
legislation 

Prescription-Competition Act 89 of 1998 — section 67 — time bar provision — 
prescription 

Condonation-Competition Act to condone non-compliance with section 67(1), the 
Court held that excluding the condonation of non-compliance of section 67(1) under 
these general condonation powers would incentivise secrecy and non-disclosure. 

 
On 24 June 2020 at 10h00, the Constitutional Court handed down judgment in an 
application for leave to appeal against the whole judgment and order of the 
Competition Appeal Court dismissing an appeal against a decision of the Competition 
Tribunal (the Tribunal).  The applicant is the Competition Commission of South Africa 
(the Commission).  The respondent is Pickfords Removals SA (Pty) Limited 
(Pickfords).  

In this case, various furniture removal companies were accused of tendering 
collusively by providing “cover pricing” to customers in respect of tenders for furniture 
removal services, in contravention of sections 4(1)(b)(i), (ii) and (iii) of the Competition 
Act 89 of 1998 (Competition Act).  The Commission had initiated two complaints – the 
first one on 3 November 2010 (the 2010 initiation) and the second one on 1 June 2011 
(the 2011 initiation).  Pickfords was not identified in the 2010 initiation, but was only 
identified in the 2011 initiation, wherein it was accused of engaging in 37 separate 
instances of prohibited practices, these being thereafter referred to the Tribunal.  
Pickfords contended that fourteen of these alleged incidents occurred more than three 

http://www.saflii.org/za/legis/consol_act/ca1998149/
http://www.saflii.org/za/legis/consol_act/ca1998149/
http://www.saflii.org/za/legis/consol_act/ca1998149/index.html#s67
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years prior to the 2011 initiation, and that six were insufficiently pleaded.  To this end, 
Pickfords relied on section 67(1) of the Competition Act, arguing that the fourteen late 
instances were time-barred.  As a counter argument, the Commission contended that 
the three-year period only started to run once the Commission acquired knowledge of 
the prohibited practice in line with the Prescription Act 68 of 1969 (Prescription Act).  
The Commission further argued that it would be incorrect to apply the 2011 initiation 
date for section 67’s time-barring purposes, as it was a mere amendment (i.e. a 
continuation) of the 2010 initiation. 

The Tribunal held that section 67(1) of the Competition Act marks prescription from 
the end of the consequences of the event, rather than from the date of occurrence.  It 
found that the arguments raised by the Commission about imposing the knowledge 
requirement from the Prescription Act were misplaced as there are marked differences 
between the two Acts.  Accordingly, and with reference to the principles of legal 
interpretation and fairness, the Tribunal concluded that the Commission's 
interpretation lacked the necessary precision and, if adopted, would interfere with the 
Legislature’s mandate, by imposing a limitation on actions and consequences of the 
investigative process.  On the condonation argument, the Tribunal held that it has no 
discretion to invoke the provisions of section 58(1)(c)(iii) of the Competition Act to 
condone non-compliance with the time period in section 67(1).  Furthermore, the 
Tribunal held that the 2011 initiation was not an amendment to the 2010 initiation, but 
was self-standing.  As such, the Tribunal considered the 2011 initiation to be the 
correct trigger date for the purpose of section 67(1). 

The Commission appealed this decision to the Competition Appeal Court.  The 
Competition Appeal Court held that section 67(1) of the Competition Act is a limitation 
or expiry period, and that the knowledge requirement (similar to that found in the 
Prescription Act) cannot be read into this provision.  To this end, the 
Competition Appeal Court found that the purpose of section 67(1) of the 
Competition Act is to bar, in the public interest, investigations into cartel behaviour that 
has ceased an appreciable time ago, and thus no longer endangers the public weal.  
Turning to the condonation argument, it held that the discretion conferred to the 
Tribunal in section 58(1)(c)(ii) does not apply to section 67(1), due to the risk it brings 
by allowing the Commission to exercise its powers in a way which is initially unlawful, 
but then later capable of restoration by way of the Tribunal applying section 58(1)(c)(ii).  
Although the Competition Appeal Court rejected the finding of the Tribunal in relation 
to the trigger date, and found that the 2011 initiation did constitute an amendment of 
the 2010 initiation (and not a separate self-standing initiation), it still held that the 
section 67(1) time limit should be read from the date of the 2011 initiation, as Pickfords 
was only identified then.  Aggrieved by the decision of the Competition Appeal Court, 
the Commission approached the Constitutional Court. 

In a unanimous judgment penned by Majiedt J, the Constitutional Court held that the 
2010 initiation is the correct trigger date and that the 2011 initiation was merely an 
amendment of the 2010 initiation.  This Court held that, having proper regard to the 
provisions of the Competition Act and the language of all the initiation statements as 
well as the facts underlying this matter, it is evident that the date from which the three-
year period for purposes of section 67(1) of the Competition Act must be calculated is 
the date of the first initiation, namely 3 November 2010.  In respect to the interpretation 
of section 67(1) of the Competition Act, the Court held that interpreting section 67(1) 
of the Competition Act as imposing an absolute time-bar in the form of a prescription 



295 
 

provision proper would clearly subvert access to the Tribunal, the Competition Appeal 
Court and other courts.  Absent a knowledge requirement or the possibility of 
condonation, which would ameliorate the effect of section 67(1) of the 
Competition Act, the purpose of the Competition Act would be undermined.  More 
importantly, a rigid, inflexible interpretation of section 67(1) drastically undermines the 
right of access to courts.  There is a further reason why an interpretation of section 
67(1) as a procedural time-bar is to be preferred over an inflexible substantive time-
bar.  A finding by the Tribunal or by the Competition Appeal Court that certain conduct 
is a prohibited practice provides a gateway to a claimant who has suffered loss or 
damage as a result of that prohibited practice, to sue for damages.  Moreover, the 
preferred interpretation is, as stated, not only more constitutionally compliant and 
purposive, but also meets the rationality test.  The Court held that there is clearly a 
rational connection between interpreting the section as a procedural time-bar and its 
purpose.  Thus, the Court held that this was a procedural time-bar. 

On the question of whether the Tribunal has the power, under section 58(1)(c)(ii) of 
the Competition Act to condone non-compliance with section 67(1), the Court held that 
excluding the condonation of non-compliance of section 67(1) under these general 
condonation powers would incentivise secrecy and non-disclosure.  According to 
Majiedt J, secretive cartel conduct will flourish if the Commission is precluded from 
accessing the Tribunal in justified cases, more than three years after cessation.  
Accordingly, the Court concluded that the Tribunal enjoyed the power, in terms of 
section 58(1)(c)(ii) of the Competition Act, to condone non-compliance with section 
67(1).  As a result, the appeal was upheld with costs. 

Iveco South Africa (Pty) Ltd v Centurion Bus Manufacturers (Pty) Ltd (Case no 
183/2019) [2020] ZASCA 58 (3 June 2020) 

Separation of issues-whether order should have been granted separating merits and 
damages-frequently cautioned-no separation where issues arise that are intertwined. 

 [1] The appellant, Iveco South Africa (Pty) Ltd (Iveco), is an importer of Iveco panel 
vans, many of which are converted into passenger minibuses. The respondent, 
Centurion Bus Manufacturers (Pty) Ltd (CBM), carries on business as a converter of 
vehicles. The primary issue for determination in this appeal is whether the written 
agreement concluded between the parties on 21 September 2006, in terms whereof 
Iveco appointed CBM to manufacture bus conversions, obliged Iveco to supply a 
minimum of 40 vehicles for conversion to CBM every month, or whether it merely 
required that CBM was obliged to establish and maintain the capacity to convert 40 
vehicles per month. 

[2] It is common cause that Iveco did not consistently supply 40 vehicles for 
conversion to CBM every month After the lapse of a few years from the inception of 
the agreement, when the number of vehicles supplied for conversion had reduced 
dramatically and talks between the parties to deal with that issue failed to achieve a 
mutually satisfactory result, CBM instituted an action in the North Gauteng Division 
of the High Court for damages. Its damages represented the income it allegedly lost 
due to Iveco’s failure to supply 40 vehicles for conversion every month. Iveco 
pleaded that CBM had not at all times maintained a minimum manufacturing capacity 
of 40 bus conversions per calendar month, as it even failed, on occasion, to ensure 
that conversions numbering below 40 per month were completed within a reasonable 
time and without undue delay (the capacity defence). It also pleaded that many 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%2058


296 
 

conversions had not been of ‘an acceptable quality’ (the quality defence). These 
obligations on the part of CBM were pleaded to be obligations ‘reciprocal to [Iveco’s] 
duties in terms of the agreement’ which, if breached, would preclude CBM’s claim. 

[3] The trial court granted an order separating the merits and quantum. It observed 
that ‘the contract is bilateral because the core obligations are reciprocal in that the 
performance of the plaintiff is conditional on the performance of the defendant.’ It 
said that [u]nless the defendant supplied 40 vehicles the plaintiff could not convert 40 
vehicles’. It found that the agreement contemplated that CBM would convert a 
minimum of 40 vehicles per month and, accordingly, that Iveco’s failure to supply 
that number of vehicles amounted to a breach of the agreement. The capacity and 
quality defences were not considered. The trial court granted the following order: 
‘The claim succeeds and judgement is entered for the plaintiff with costs’. 

[4] The full court of the North Gauteng Division of the High Court dismissed an 
appeal against the judgment of the trial court with costs.  However, because the trial 
court had disregarded the order of separation, it altered the trial court’s order to read 
that the ‘Plaintiff’s claim succeeds with costs, with the quantum of damages to be 
adjudicated upon separately’. Regarding the capacity and quality defences, the full 
court concluded that, as the ‘Plaintiff’s claim is one for damages ... and that specific 
performance was certainly not sought ... [the] evidence relating to alleged 
performance by the Plaintiff a quo was therefore irrelevant and need not be dealt 
with’. 

[5] The present appeal, with the special leave of this court, is against the order of the 
full court. 

 The separation of issues, the reciprocity of obligations, and damages 

[25] This court has frequently cautioned that a separation of issues should not be 
resorted to readily where issues arise that are intertwined. It held in amongst 
others Consolidated News Agencies (Pty) Ltd (in liquidation) v Mobile Telephone 
Networks (Pty) Ltd and Another[21] that: 

‘Piecemeal litigation is not to be encouraged. . . This Court has warned that in many 
cases, once properly considered, issues initially thought to be discrete are found to 
be inextricably linked. And even where the issues are discrete, the expeditious 
disposal of the litigation is often best served by ventilating all the issues at one 
hearing. A trial court must be satisfied that it is convenient and proper to try an issue 
separately. 

In the present case counsel for both parties informed us that notwithstanding a 
decision in this matter a number of issues would still be outstanding. Not all of the 
remaining issues were identified, nor do they appear to have occupied the mind of 
the court below.’ 

[26] Rule 33(4) of the Uniform Rules of Court,[22] providing for a separation of 
issues, exists ‘so that a factual issue can be determined which can give direction to 
the rest of the case and, in particular, to obviate the leading of evidence. The 
purpose is to determine the plaintiff’s claim without the costs and delays of a full 
trial.’[23] The ‘word “convenient” within the context of the sub-rule conveys not only 
the notion of facility or ease or expedience, but also the notion of appropriateness 
and fairness.’[24] 

http://www.saflii.org/za/cases/ZASCA/2020/58.html#_ftn21
http://www.saflii.org/za/cases/ZASCA/2020/58.html#_ftn22
http://www.saflii.org/za/cases/ZASCA/2020/58.html#_ftn23
http://www.saflii.org/za/cases/ZASCA/2020/58.html#_ftn24
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[27] In Denel (Edms) Bpk v Vorster[25] Nugent JA cautioned that, although rule 
33(4) ‘is aimed as facilitating the convenient and expeditious disposal of litigation’, an 
order that issues are separated will not necessarily lead to that result. He continued: 

‘In many cases, once properly considered, the issues will be found to be inextricably 
linked, even though, at first sight, they might appear to be discrete. And even where 
the issues are discrete, the expeditious disposal of the litigation is often best served 
by ventilating all the issues at one hearing, particularly where there is more than one 
issue that might be readily dispositive of the matter. It is only after careful thought 
has been given to the anticipated course of the litigation as a whole that it will be 
possible properly to determine whether it is convenient to try an issue 
separately.’[26] 

[28] In the present matter the question arises as to which issues were to be included 
under the ‘merits’ when the order for separation was granted, and whether, those 
issues did not overlap with issues more appropriately forming part of the inquiry into 
damages. The interpretation issue, determined above, could be separated, although 
even that separation might require the same witnesses to be recalled in respect of 
damages, thus perhaps making it an issue not to be separated ‘conveniently’. The 
further issues arising from the pleadings, which might affect the merits, included at 
least: 

(a) whether Iveco’s obligation to provide vehicles for 40 conversions per month, and 
the obligations of respondent to manufacture a minimum of 40 conversions timeously 
and of an acceptable quality every month, were reciprocal; 

(b) whether and when CBM failed to comply with its obligations; and 

(c) if so, the materiality and effect of such non-compliance. 

 [33] The following order is granted: The appeal succeeds,  to some extent.  

 

Fraai Uitzicht 1798 Farm (Pty) Limited v McCullough and Others (118/2019) 
[2020] ZASCA 60 (5 June 2020) 

 Rescission of judgment – whether an order granting a right of way of necessity can 
be rescinded on the basis of fraud or justus error – insufficient evidence to prove 
respondents’ knowledge of fraudulent misrepresentation  – no basis for finding that 
court a quo would have granted a different order had the true facts been known to it 
– appeal dismissed. 

  

[1] This is an appeal against the decision of a single judge of the Western Cape 
Division of the High Court refusing an application for the rescission of an order 
granted by agreement on 2 November 2011. The sole issue on appeal is under what 
circumstances a judgment can be set aside on the grounds of fraud, 
alternatively justus error. The appeal is with the leave of the court a quo. 

[2] The appeal concerns the grant of an access road (the disputed road) in the 
scenic winelands of the Western Cape. It involves five properties colloquially known 
as Ligspel, The Hope, Kranskop, Heuningberg and Fraai Uitzicht. The disputed road 
travels in close proximity to the residence and luxury guesthouse which is run on 

http://www.saflii.org/za/cases/ZASCA/2020/58.html#_ftn25
http://www.saflii.org/za/cases/ZASCA/2020/58.html#_ftn26
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Fraai Uitzicht. It is only Kranskop that conducts active farming operations, a winery 
and fruit farming. The appellant is Fraai Uitzicht 1798 Farm (Pty) Limited, the 
registered owner of Fraai Uitzicht. The first and second respondents, Mr R M 
McCullogh and Ms S M Cashin are the registered owners of Ligspel. The third to fifth 
respondents, Mr G B MacMillan, Kranskop Wyne (Pty) Ltd and Prof H C Seftel are 
the registered owners of The Hope, Kranskop and Heuningberg, respectively. The 
sixth respondent is the Registrar of Deeds, Cape Town.  

[25] In the result I make the following order:The appeal is dismissed with costs. 

Micaren Exel Petroleum Wholesaler (Pty) Ltd v Stella Quick Shop (Pty) Ltd and 
Another (471/2019) [2020] ZASCA 61 (9 June 2020) 

 Interdict – clear right founded on a contract – whether the contract was repudiated – 
principles on inquiry into allegation of repudiation re-stated. 

[1] The issue in this appeal is whether a fuel dealership agreement concluded 
between the fuel distributor, Micaren Exel Petroleum Wholesaler (Pty) Ltd (Micaren), 
and the dealer, Stella Quick Stop (Pty) Ltd (Stella), was repudiated by Micaren. The 
appeal is at the instance of Micaren. It appeals against an order of the North West 
Division of the High Court, Mahikeng (Nobanda AJ) (the high court), in terms of 
which its application for an interdict against Stella, the first respondent, was 
dismissed. The high court held that the fuel dealership agreement had been 
cancelled following repudiation by Micaren. The appeal is with the leave of the high 
court. 

[2] On 1 July 2014 Micaren and Stella concluded a ‘dealer agreement’ in terms of 
which Micaren, as a ‘distributor’, agreed to sell and deliver petrol and diesel fuel to 
Stella, the ‘dealer’. Stella was to sell the fuel from its premises at 99-100 Market 
Street, Stella, in the North West Province, at the Distributor’s ruling price as at the 
date of delivery. The fuel was to be stored in underground tanks that were to be 
installed by Micaren at Stella’s premises before the effective date of the agreement. 
In terms of the agreement, Stella was prohibited from buying fuel from any distributor 
other than Micaren and only the fuel bought from Micaren would be stored in the 
tanks supplied under the agreement. 

 [11] The traditional approach to an inquiry into an allegation of repudiation is to 
examine the objective intention of the repudiator and the response or acceptance 
thereof by the aggrieved party. The question is whether the conduct of the repudiator 
or non-performing party, when fairly considered by a reasonable person in the place 
of the aggrieved or innocent party, demonstrates an intention no longer to be bound 
by the contract.[3] Needless to say, such conduct must be viewed comprehensively. 
All material aspects thereof must be taken into account. In Nash v Golden Pumps 
(Pty) Ltd[4] Corbett JA described repudiation as follows: 

‘Where one party to a contract, without lawful grounds, indicates to the other party in 
words or by conduct a deliberate and unequivocal intention no longer to be bound by 
the contract, he is said to “repudiate” the contract . . . Where that happens, the other 
party to the contract may elect to accept the repudiation and rescind the contract. If 
he does so, the contract comes to an end upon communication of his acceptance of 
repudiation and rescission to the party who has repudiated . . .’ 

http://www.saflii.org/za/cases/ZASCA/2020/61.html#_ftn3
http://www.saflii.org/za/cases/ZASCA/2020/61.html#_ftn4
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[12] In a sense, repudiation is itself breach of the agreement and acceptance thereof 
by the innocent party is exercise of the right to terminate the contract.[5] The 
conduct from which repudiation is inferred must be clear and unequivocal.[6] 

The appeal must therefore succeed. 

[15] The following order shall issue: 

1 The appeal is upheld with costs. 

2 The order of the high court is set aside and replaced with the following: 

‘(i) The first respondent is interdicted and restrained from purchasing and storing fuel 
at its premises situated at 99 and 100 Market Street, Stella, North West, if it has not 
been purchased from the applicant. 

(ii) The first respondent is ordered to pay the costs of the application.’ 

Valor IT v Premier, North West Province and Others (322/19) [2020] ZASCA 62 
(9 June 2020) 

Settlement – effect of settlement agreement – court cannot validly make settlement 
agreement an order if settlement agreement unlawful. 

  

[1] This appeal concerns the strange tale of how a public procurement contract 
awarded to the appellant, Valor IT CC (VIT), by the third respondent, the Department 
of Sports, Arts and Culture in the government of the North West Province (the 
Department and the provincial government respectively) escalated over about three 
years from its tender value of R498 000, excluding VAT, to R41 729 647 (including 
the payment of R22.8 million in ‘damages’), the total amount that was paid to VIT by 
the provincial government; and how all of this occurred without any bona fide attempt 
to comply with the public procurement processes that have their origin in s 217 of the 
Constitution. At the heart of this matter lies the question of whether the contractual 
relationship between VIT and the Department is lawful. 

 [23] The case raises a number of issues. The first is a point taken by VIT that the 
provincial government’s attorney has no authority to represent it in this appeal. The 
second is that condonation for the late filing of the answering affidavit and of the 
reply in the counter-application should not have been granted by the court below. If 
those issues are to be decided in favour of the provincial government, three issues 
remain to be decided. They are: whether the provincial government’s delay in 
bringing its counter-application was unreasonable and, if so, whether condonation 
should be granted; whether the award of the SDA to VIT and the subsequent 
extensions were lawful or not; and, if they were unlawful, the effect of the settlement 
agreement that was made a court order, and whether it should have been rescinded. 

  

The settlement agreement 

[45] It is necessary in the first place to detail precisely what the settlement 
agreement purported to achieve in respect of the contractual arrangement between 
VIT, the Department and the provincial government. It is clear that it is a one-sided 
document in that all of the benefits that it bestows accrue to VIT, and all of its 

http://www.saflii.org/za/cases/ZASCA/2020/61.html#_ftn5
http://www.saflii.org/za/cases/ZASCA/2020/61.html#_ftn6
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obligations, including a payment of R22.8 million, fall to the provincial government to 
meet. 

[46] The core provisions of the settlement agreement provided that: (a) the ‘status 
quo before the termination of the contract’ was ‘restored’; (b) VIT’s staff would be 
permitted to ‘resume’ their ‘contractual obligations in terms of the agreement’; (c) the 
‘nature’ of the contract would be ‘re-defined as a transversal term contract’ in order 
for it to comply with the Treasury Regulations; (d) and the contract would be 
extended by being ‘rolled-out to provincial departments’. 

[47] The effect of the settlement agreement was that the unlawful contractual 
arrangements between VIT and the Department would remain in force, with two 
important qualifications. First, in an apparent acknowledgement that the arrangement 
in place was indeed unlawful, the parties agreed to call it something else in order to 
create the impression that it was compliant with the requirements of the Treasury 
Regulations. Secondly, the parties agreed, not only to the restoration of the status 
quo ante, but to the further extension of the already extended unlawful contractual 
arrangement. They applied to have this arrangement made a court order. 

[48] Two issues arise for determination. The first is the effect of the attempt to 
‘repackage’ the arrangement in order to comply with the Treasury Regulations. The 
second is the effect of having made the settlement agreement a court order and, 
more particularly, if the settlement agreement was unlawful, whether a court could 
have made it an order. 

The appeal is dismissed with costs, including the costs of two counsel. 

Monyepao v Ledwaba and Others (1368/18) [2020] ZASCA 71 (19 June 2020) 

Costs – most of record consisting of irrelevant documents – neither party entitled to 
charge a party and party or attorney and client fee in relation to perusal of irrelevant 
portions – provisional order to this effect made final. 

  

[1] In the judgment dealing with the merits of this appeal, we made a provisional 
order concerning the costs associated with the record. That order read as follows: 

‘3.1 It is provisionally ordered that no fee or disbursement may be levied, whether on 
a party and party basis or on an attorney and client basis, by the attorneys and 
correspondent attorneys of the parties in respect of any part of the record except for 
pages 1 to 125, the judgment of the court of first instance (eight pages) and the 
judgment of the full court (14 pages). 

3.2 The parties are granted leave to make representations on affidavit, within ten 
days of the date of this order, as to why the order in paragraph 3.1 above should not 
be a final order. If no such representations are received within the time stipulated 
above, it shall thereafter become a final order.’ 

[2] The order was made because the large majority of the record was irrelevant and 
should not have been before us. Indeed, of the 544 pages that comprised the record, 
only 147 pages were relevant. Most of the record comprised of such documents as a 
transcript of the argument in the application for leave to appeal in the court of first 
instance, practice notes and heads of argument in the court below. They clearly had 
nothing to do with the appeal. During the course of my judgment, at para [9], I said: 
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‘As most of the record is obviously irrelevant, and ought to have been recognised as 
such by the legal representatives of both sides, I can see no reason why any legal 
representative on either side should be entitled to charge anyone, be it their clients 
or their opposition, in relation to the irrelevant portions of the record. At the end of 
this judgment, I shall make a provisional order to that effect, and give the parties an 
opportunity to make any representations they may wish to before the order may 
become final.’ 

[3] The parties were given ten days to file representations. The first respondent has 
done so, but the appellant has not. It is now necessary to decide whether the 
provisional order should be made final. 

[4] In respect of the appellant, as no representations have been made, there is no 
reason why a final order should not be made. The appellant’s attorney was 
responsible for the filing of the defective record. He ought to have familiarised 
himself with what the rules of this court require and, by filing so defective a record, 
clearly did not do so. There is no reason why the provisional order should not be 
made final as against the appellant’s attorney and his correspondent. 

[5] The first respondent argued, in a nutshell, that the fault lay with the appellant’s 
attorney, that her attorney ought to be able to charge her a fee for perusing the 
whole of the defective record, and that it would be unfair to deny him the right to 
charge her this perusal fee: he had to peruse the defective parts of the record to 
prepare properly for the appeal. 

[6] While it is so that the fault lay primarily with the appellant’s attorney, I do not 
believe that it is unfair to deny the first respondent’s attorney the costs of perusing 
the irrelevant parts of the record. He would, without any doubt, have been able to 
see at a glance that the disallowed documents were irrelevant. He would have 
concluded from this that their perusal was unnecessary. This is all the more so 
having regard to the fact that the first respondent’s attorney had been involved in the 
matter from soon after its inception in the court of first instance. 

[7] If the first respondent’s attorney, despite this, perused the irrelevant documents, 
he wasted his time and has only himself to blame. I can see no reason why his 
client, or the deceased estate from which the costs of the appeal will be paid, should 
foot the bill. If he did not peruse the documents because he correctly identified them 
as irrelevant, there is no basis for charging a fee. In either case, the first 
respondent’s attorney and his correspondent are not entitled to charge for perusing 
the irrelevant documents. 

[8] In the result, I conclude that paragraph 3.1 of the order we issued should also be 
made final as against the first respondent’s attorney and correspondent. 

[9] I make the following order.Paragraph 3.1 of the order granted on 27 May 2020 is 
made final. 

Anderson Insurance Underwriting Managers CC FSP No. 339695 v The Only 
Professional Modern Autobody CC t/a Modern Collision Repair Centre 
(A03/2019) [2020] ZAMPMHC 17 (11 June 2020) 

Summary judgments- rules and pitfalls in magistrates’courts. 
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Judgments-reasons-importance of giving same-magistrate cautioned for giving very 
vague reasons-appeal upheld.  

This appeal should not have seen the inside of the High Court. It is not often that this 
court comes across so many elementary principles of procedure and law that are 
simply overlooked in judicial haste. The inadvertent result thereof is a waste of legal 
costs that could have been avoided had the Magistrate only taken the time and 
made an effort to read the court file before making the ill-fated order. The unopposed 
motion court is in many ways a judicial officer’s most daunting responsibility as he 
she or he must be wary not to make orders against parties not only absent and not 
represented, but also where legal representatives acting for the only represented 
party does not assist the court in making it aware of possible shortcomings in her/his 
client’s case. 

[2] In this matter, an application for summary judgment was launched by the 
respondent (the plaintiff in the Court a quo) against the appellant in the Magistrates’ 
Court based on its claim for money allegedly due and payable for services rendered 
in terms of a written service level agreement (“The Agreement”). I pause to mention 
that there are thirteen matters that were based on similar causes of action that 
suffered the same unfortunate fate at the hand of Magistrate DJJ Senekal. It was 
agreed, at a pre-trial, that all thirteen similar matters will follow the outcome of the 
appeal in the matter before us.  

[3] Soon after the summons was served on the appellant, the appellant raised 
several defences to the applicant’s claim in a letter written by its attorneys dated 10 
November 2016. The application for summary judgment was only launched on 08 
December 2016, long after the appellant’s defences were disclosed to the 
respondents. 

[4] Before I turn to the appellant’s defences, as it will be seen later from this 
judgment, it is important to briefly discuss the law regarding judgments in general, 
and the court’s duty to provide reasons for its judgments. So too, a court’s 
responsibilities when summary judgment applications are heard. More so when a 
respondent in such applications have filed an opposing affidavit, but fail to attend 
court. 

[5] It is elementary that litigants are ordinarily entitled to reasons for judgments. 
In Strategic Liquor Services v Mvumbi NO it is stated: 

“It is elementary that litigants are ordinarily entitled to reasons for a judicial decision 
following upon a hearing, and, when a judgment is appealed, written reasons are 
indispensible. Failure to supply them will usually be a grave lapse of duty, a breach 
of litigants’ rights, and an impediment to the appeal process.” 

The court upheld the appeal, in 13 similar cases, showing that the reasons given by 
the magistrate was vague. For an updated discussion of giving reasons for judgment 
and concerning summary judgment, this case can be read.  

 
Nkosana Makate v Shameel Joosub N.O [as CEO of Vodacom] and others, 
case 57882/19 High Court Gauteng Division, Pretoria. 30 June 2020 
Rule 53 proceedings-Vodacom ordered to supply many documents to Mr Makate 
(please call me!) 
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Rule 35 proceedings- Vodacom ordered to supply many documents to Mr Makate 
(please call me!) 
 

This is the judgment in an interlocutory application in which the applicant seeks 
against the first respondent an order that the first respondent supplements the record 
in the Rule 53 proceedings and as against both respondents that they file various 
documents identified in the Notice of Motion.  
[2] The first respondent has elected to abide the decision of the Court and has filed 
an explanatory affidavit, while the second respondent opposes the relief that is 
sought against it.  
[3] There is a long history of litigation between the parties as will appear from the 
background facts.  
The litigation history and background facts  
[4] The applicant who was previously employed by the second respondent is the 
creator of the ‘Please Call Me’ concept. The idea was presented to the second 
respondent who showed a keen interest in developing and exploiting it and so began 
the commercial exploitation of the ‘Please Call Me’ concept. The stance of the 
Applicant is that the concept was the source of considerable revenue that was 
generated in the hands of the second respondent. The applicant, as creator of the 
idea sought compensation for the use of the idea in line with what he says was 
always his intention to exploit the idea for commercial purposes.  
[5] The applicant’s claims for compensation were resisted and litigation commenced 
in the Gauteng Local Division, Johannesburg and culminated in proceedings before 
the Constitutional Court and an order issued by that Court (a) It is declared that 
Vodacom (Pty) Limited is bound by the agreement concluded by Mr Kenneth 
Nkosana Makete and Phillip Geissler.  
(b) Vodacom is ordered to commence negotiations in good faith with Mr Kenneth 
Nkosana Makate for determining a reasonable compensation payable to him in 
terms of the agreement.  
(c) In the event of the parties failing to agree on the reasonable compensation, the 
matter must be submitted to Vodacom’s Chief Executive Officer for determination of 
the amount within a reasonable time.  
(d) Vodacom is ordered to pay the costs of the action, including costs of two counsel, 
if applicable, and the costs of the expert, Mr Zatkovick.  
 
The negotiations mentioned in 3(b) must commence within 30 calendar days from 
the date of this order."  
[6] The negotiations referred to in paragraph 3(b) of the order of the Constitutional 
Court did not result in agreement between the parties on the reasonable 
compensation to be paid to the applicant and the matter was then as contemplated 
in the order of the Constitutional Court referred to the first respondent for a 
determination.  
[7] What then followed was an extensive process before the first respondent which 
involved written submissions made by the parties as well as a two day oral hearing 
before the first respondent which took place on 4 and 5 October 2018.  
[8] On 9 January 2019 the first respondent made his determination in the matter and 
fixed the amount of compensation in the sum of R47 000 000.00. It is this decision of 
the first respondent that the applicant seeks to have reviewed and set aside in the 
main proceedings and the grounds of review include that the first respondent erred in 
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confining the applicant’s revenue share to a five year period and erred in relying on 
incorrect figures for revenue generated. In addition the Applicant contends that the 
proceedings before the first respondent was unfair because the second respondent 
failed to make available information demonstrating the revenue earned by it as a 
result of the Please Call Me concept.  
[9] It is clear that the revenue base that was to feature in the determination of 
compensation is central to some of the processes and the models of  compensation 
considered by the first respondent. That issue continues to feature in this 
interlocutory dispute.  
The relief sought  
[10] The applicant seeks an order substantially in the following terms:-  
[11] That the respondents be ordered to provide the following documents:  
[11.1] The source documentation underlying the figures contained in the summery 
for the period of 1997 to 2000;  
[11.2] Copies of the contracts which typically would be concluded with VAS service 
providers who would have earned 26% to 28% of revenue;  
[11.3] The underlying data and financial information which served as the source for 
figures in Table 1. The financial information should include voice revenue relating to 
in-bundle minutes which monthly subscribers pay for, as well as out-of-bundle 
revenue for the entire period 2001-2018;  
[11.4] The disclosure analyses for the provisions for Please Call Me in the 2016 and 
2017 Vodacom Financial Statements, as re-performed by its Auditors as well as the 
sensitivity analyses performed by management and confirmed by the auditors for the 
Please Call Me provision  
[11.5] Paragraphs 4.5 – 4.7 (pages 25-27, 39-49) from the forensic KPMG report, 
dated 3 November 2018.  
[12] That the 1st Respondent be ordered to supplement the Record with the 
documents accordingly;  
[13] The extent necessary, directing that the provisions of Rule 35 of the Uniform 
Rules of the Court apply to this application. 
Order  
[92] I have already indicated why no relief should be granted against the first 
respondent. The relief that I intend granting is competent as against the second 
respondent in terms of the provisions of Rule 35 (14).  
[92] In the result I make the following the following order:-  
1 The Second Respondent be ordered to provide the Applicant’s attorneys within 21 
days of this order the following documents:- 1.1.1 VAS contracts signed with Cointell 
VAS (Pty) Ltd (a) Simtransact (b) Vodacom Paypoint (c) Messaging Services (Bulk 
Messaging) (d) Prepaid Recharge or Dealer autocharge (e) Vodago (Prepaid) – 
Autocharge. Auto recharge (Currently Instant Top-up) (f) Sigi (Prepaid Public 
Phones) – Autocharge 1.1.2 Smart Call 1.1.3 Cell-Find 1.1.4 Diloran 1.1.5 Sure 
Group 1.1.6 Going Up (100 Cars 100 days) 1.1.7 Gateway 1.1.8 Look4me  
 
Copies of the following contracts: 1.1.9 Look4Help 1.1.10 iBurst 1.1.11 Netcare 
082911 1.1.12 Centriq Insurance 1.1.13 Mobile trip Sheet 1.2 All the available 
underlying data and financial information which served as the source for figures in 
Table 1 and which were provided by the second respondent to the first respondent 
for the entire period of 2001 – 2018; 1.3 Paragraph 4.5 (pages 25 – 37) from the 
forensic KPMG Report, dated 3 November 2008, provided that this item shall be 
subject to the following confidentiality regime: 1.3.1 This item shall be filed in a 
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separate confidential Rule 53 record which shall only be disclosed to applicant’s 
attorneys and counsel and not to the applicant or any third party; and  
1.3.2 In the review proceedings, this item shall be dealt with by means of separate 
confidential supplementary, answering and replying affidavits which shall only be 
disclosed to applicant’s attorneys and counsel and not to the applicant or any third 
party.  
 
2 That the costs of this application be paid by the second respondent, including the 
costs of two counsel.  
 

DORETHEA DE BRUYN v STEINHOFF INTERNATIONAL HOLDINGS N.V. and 
others High Court, Gauteng Local Division, Johannesburg, case 29290/2018   

Class action- no recourse to the cause of action relied upon in this application. 

The Applicant, Ms De Bruyn, is a retired pensioner. In the period 2013 – 2016, Ms 
De Bruyn purchased shares in two companies: Steinhoff International Holdings ( Pty) 
Ltd (“SIHL”), the Second Respondent, and Steinhoff International Holdings NV ( 
“Steinhoff NV” ), the First Respondent. The shares purchased by Ms De Bruyn were 
listed on the Johannesburg Stock Exchange. Her investment in these companies 
amounted to some R 80 000.  
 
On 5 December 2017, Steinhoff NV issued a press release. The company disclosed 
that information had come to light concerning accounting irregularities. This required 
an independent investigation by external auditors, and that Price Waterhouse 
Coopers (“PWC”) had been approached by the company to undertake the 
investigation. It was also announced that the CEO of the company, Markus Jooste, 
was resigning and that Steinhoff NV was postponing the publication of its 2017 
results until the completion of the external audit. A SENS announcement, to like 
effect, was issued on 6 December 2017.  
 
On 5 December 2017, the share price of Steinhoff NV shares, listed on the 
Johannesburg Stock Exchange (“JSE”) and the Frankfurt Stock Exchange (“FSE”) 
suffered a dramatic fall, from which the shares have not recovered. The Financial 
Times of 6 December 2017 reported a 62% fall in the price of Steinhoff NV shares. 
Ms De Bruyn and many other shareholders lost the greater part of their investment in 
Steinhoff NV. The scale of these losses is considerable.  
 
Criminal and regulatory investigations have commenced in South Africa and 
elsewhere. Parliamentary scrutiny has followed. And law suits have been instituted, 
both in this jurisdiction and abroad.  
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Ms De Bruyn seeks authorization in the notice of motion to represent three classes 
of shareholders in a class action. This application is the first shareholder class action 
that is brought for certification before the South African courts. That shareholders 
should seek redress, given the scale of their losses, is unsurprising. That this is 
sought to be done by way of a class action entails some novelty. The premise of the 
application for certification is that many retail investors, who have suffered losses 
important to them, will not be able to bring their cases to court, if these claims are 
brought by each shareholder. Like Ms De Bruyn, their claims are too modest to 
justify the cost of complex litigation. A class action, however, would secure access to 
the courts and the prospect of redress for thousands of individual shareholders who 
lack the resources of institutional investors.  
 
[298] I have found that the each of the component parts of the cause of action that is 
proposed against SIHL, Steinhoff NV, the Steinhoff directors and Deloitte have no 
basis in law. As a result, I find that the class action rests upon a cause of action that 
fails to raise a triable issue. 
 
[301] I am aware that this conclusion will disappoint the expectations of Steinhoff 
shareholders that the law must be able to compensate them for their losses. I have 
found that the law does not do so by recourse to the cause of action relied upon in 
this application. This does not mean that the shareholders are without remedy. It is 
for the Steinhoff companies to hold the Steinhoff directors and Deloitte liable for any 
breach of duty to the companies that caused loss. If the Steinhoff companies will not 
do so, the Companies Act makes generous provision in s165 for shareholders to 
require the Steinhoff companies to commence legal proceedings. Any compensation 
that is due to the Steinhoff companies will redound to the benefit of those 
shareholders who have retained their shares. 
  
COPPERMOON TRADING 13 (PTY) LTD v GOVERNMENT, EASTERN CAPE 
PROVINCE AND ANOTHER 2020 (3) SA 391 (ECB) 

Waiver — By conduct — Determination of intention — Conduct to be consistent with 
intention to waive or make election — Must be clear and unequivocal — Onus on party 
alleging waiver. 

Waiver — Election — Two valid inconsistent rights required — Choosing between 
alternative remedies not amounting to election consistent with waiver. 

Legal advice — Mistake — Reliance on erroneous legal advice — Mistake, whether 
in fact or in law, excusable if just — No general principle that conduct based on faulty 
legal advice never constituting just mistake. 

Evidence- further evidence after the close of pleadings- must be considered if 
appropriate-dismissed 

 
In this application to introduce further evidence after the close of pleadings in an 
action, the issue for determination was whether the plaintiff (the present respondent) 
had, by electing to proceed on a deed of settlement, abandoned or waived its right to 
proceed with its action based on an earlier deed of sale. The defendants (the present 
applicants) argued — based on plaintiff's conduct — that this was the case, and 
sought to introduce waiver as an additional defence in the action. In the alternative 
they requested that the issue of waiver be referred for the hearing of oral evidence. 
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In the meantime another court had ruled that the deed of settlement was void and 
unenforceable. 
The plaintiff argued that its decision to abandon its action based on the deed of sale 
and instead enforce the deed of settlement was made on the recommendation of its 
legal advisors and was therefore an excusable mistake. The defendants submitted 
that such a mistake was no answer to a defence of waiver.  
The court, having emphasised that the defendants had circumvented the Uniform 
Rules of Court by raising the alleged waiver in the way they did (they should have 
sought an amendment of their plea or used rule 33(4) — see [15] – [20]), held that 
the exercise of its discretion to depart from the court rules depended on whether the 
issue of waiver could be determined on the pleadings (see [22]). The court set out 
the established principles of waiver and election. It pointed out that an election 
generally involved a waiver in that one right is waived by choosing to exercise 
another right inconsistent with the former, and that the onus of proof was always on 
the party who alleged that an election was made or a right waived. Clear proof was 
required.  
The court proceeded to reason as follows: Since there was no inconsistency 
involved, the making of a choice between alternative remedies, like the plaintiff's 
choice to proceed on the settlement and not the sale, was not an election in law. And 
since another court had ruled the settlement void and unenforceable, there had in 
any event been no election to make.  
As to plaintiff's alleged mistake or ignorance of the law and the defendants' 
submission that it was no answer to the defence of waiver: An error of law or fact 
was excusable if it was just, and there was no general principle that conduct based 
on faulty legal advice could never constitute a just and probable mistake. The extent 
to which a reliance on legal advice would bind a party had to be determined in the 
context of the established requirements for election and waiver. The need to prove 
full knowledge of allegedly waived rights applied equally where the alleged waiver (or 
election) was performed by the party's agent (the legal advisor). (See [36] – [39].) 
Where, as here, reliance was placed on a party's conduct, the question was whether 
it was consistent with an intention to waive, the onus, as always, being on the party 
alleging waiver. The conduct relied on had to show a clear and unequivocal intention 
to waive. (See [42] – [43], [46].) 
The nature of the onus on the defendants and the factual nature of the enquiry 
needed to assess the plaintiff's intention did not allow the determination of the 
question of waiver in the manner proposed by the defendants. The plaintiff's 
statements in the settlement application did not amount to an unequivocal 
expression of an intention to fall back on the original action based on the deed of 
sale. Its evidence relating to its intention was relevant and had to be considered, in 
the interests of fairness, in proceedings in which the defence raised was properly 
pleaded. Nor was the present application an appropriate one to refer to oral 
evidence. The defendants therefore had to plead their defence in terms of the rules 
of court. Application to introduce further evidence dismissed.  
 

CT v MT AND OTHERS 2020 (3) SA 409 (WCC) 

Marriage — Divorce — Rule 43 proceedings — Constitutionality of rule — Uniform 
Rules of Court, rule 43-it is constitutional 

Applicant and first respondent were married and first respondent later instituted 
proceedings for divorce. Pending the divorce, first respondent obtained an order under 
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rule 43 that applicant maintain her and their child. The couple were later divorced. 
(See [1], [7] and [11].) 

Here applicant, who appeared in person, challenged the constitutionality of rule 43. 
He asserted the rule was unconstitutional because it 'contain[ed] no guidelines, 
timelines, [was] indefinite and non-appealable' (see [14]). 
The court considered: the nature of the challenge (it related to detriment allegedly 
caused by the rule 43 procedure, rather than the order, which was sourced in 
substantive law) (see [21]); the constitutional rights said to be infringed (see [25]); 
and each of an appealability, guidelines and time-line challenge (see [26], [27] – [29] 
and [30] – [37]). It ultimately dismissed the application (see [40]). 
 

GLENCORE AFRICA OIL INVESTMENTS (PTY) LTD v RAMANO AND OTHERS 
2020 (3) SA 419 (GJ) 

Costs — Liability for — Matter unopposed — No principle that costs order against 
respondent cannot be made — Court's discretion. 

There is no principle that a costs order cannot be made against a respondent in an 
unopposed matter. While there might be sound policy considerations why, for 
example, the respondent in a review application (who may be a public body, a 
magistrate, a Master, or an arbitrator) would not be required to pay the costs of the 
application, save in the event of opposition, the same considerations do not apply to 
applications for relief against ordinary commercial entities. The statement in Cilliers 
Law of Costs that 'where there is a complete lack of opposition in litigation, there is 
no need for a costs order — and, except perhaps in exceptional circumstances, 
perhaps even no scope' is not supported by the cases there cited and does not 
reflect current practice in the Johannesburg High Court.  
 
GPCM v MINISTER OF HOME AFFAIRS AND OTHERS 2020 (3) SA 434 (GP) 

Persons — Gender — Official description — Application for alteration of — Delay in 
processing — State's failure to make decision set aside on review — Its obstructive 
conduct in elevating spousal consent to requirement for successful application 
criticised and met with punitive costs order — State ordered to effect requested 
alterations — Alteration of Sex Description and Sex Status Act 49 of 2003, s 2(1). 

Births and deaths — Birth — Registration — Alteration of sex description — 
Application for — Delay in processing — Attempt by state to elevate spousal consent 
to requirement for successful application criticised — State's failure to make decision 
set aside on review — State ordered to effect requested alterations — Alteration of 
Sex Description and Sex Status Act 49 of 2003, s 2(1). 

Costs- punitive costs order-against state 
Section 2(1) of the Alteration of Sex Description and Sex Status Act 49 of 2003 (the 
Alteration Act) provides that '(a)ny person whose sexual characteristics have been 
altered by surgical or medical treatment or by evolvement through development 
resulting in gender reassignment, or any person who is intersexed may apply to the 
Director-General of the National Department of Home Affairs for the alteration of the 
sex description on his or her birth register'. 
The applicant was born a man and issued with a corresponding birth certificate and 
ID document. While she thought of herself as a girl from an early age, she lived like a 
man and eventually married a woman. Later she began openly living as a woman. 
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She separated from her wife and instituted divorce proceedings, which were still 
pending. 
In July 2015 the applicant, acting in terms of s 2(1) of the Alteration Act, applied to 
the Department of Home Affairs for the alteration of her gender description in the 
birth register. This was in order to obtain a passport to travel to Thailand for gender-
reassignment surgery. Despite having been repeatedly told that her gender-
reassignment application was being attended to, the applicant was in April 2017 
informed that her passport application could not be processed because the gender-
reassignment application was still pending. She was then told that her gender-
reassignment application could, in turn, not be processed because she was still 
married and spousal consent was required. 
In July 2017 the applicant lodged the present urgent application for the review of the 
respondents' failure to make and communicate decisions on her application. She 
argued that the fact that she was still married was irrelevant to her application and 
that her right to dignity was being violated by the unexplained delay on the part of the 
respondents. The respondents offered a defence of non-joinder, arguing that the 
applicant's estranged wife should have been joined. They also argued that their 
failure to alter the birth register was not administrative action and that there was no 
decision to review. Lastly, they argued that the law as it stood did no allow such 
alteration where the applicant was married. 
Held 
The applicant had submitted all the required documentation for a gender- 
reassignment application, while all the respondents did was to raise the obstacle that 
the applicant was married, as well as the fact that the application presents certain 
challenges in relation to legislation governing marriages and civil unions. The 
Director-General (the second respondent) simply refused to make a decision, and 
the applicant could not be expected to invoke the Act's appeal process, which dealt 
with refusal (see [28]). In any event, the circumstances in which the applicant was 
forced to approach the court were compelling enough to warrant review in the 
interest of justice (see [29]). Marital status was not a factor to be considered in an 
application under the Alteration Act, and the respondents' contention that it was, was 
wrong (see [30] – [33]). 
There was no legal obstacle to the alteration of the applicant's gender from male to 
female, and the applicant was entitled to the relief sought. Given the respondents' 
attitude, it would serve no purpose to remit the matter to them. The court would 
make the decision. (See [34].) 
The Department of Home Affairs was not entitled to extend its legislative tentacles 
into the privacy of the homes of the public it serves. It had to be alive and sensitive to 
the fact that the public had rights. It could not be prejudiced; had to ensure the self-
realisation of those who approached it; uphold equality before the law; protect 
freedom of choice; and treat the public with requisite promptitude and dignity. (See 
[35].) 
The applicant was entitled to the order applied for, and the lax attitude of the 
respondents, which forced the applicant to seek the assistance of the court on an 
urgent basis, warranted a punitive costs order against them (see [37]). Second 
respondent ordered to effect the amendments sought within three weeks (see [1]). 
 

MEC, DEPARTMENT OF POLICE ROADS AND TRANSPORT, FREE STATE v 
ROBERTS AND ANOTHER 2020 (3) SA 478 (FB) 
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Evidence — Judicial notice — Nature of facts court may take notice of — Procedure 
to be followed before doing so. 

While driving, first respondent's car had been struck by a kudu which jumped from 
the road reserve (see [2]). First respondent was injured and he sued appellant MEC 
for his damages, claiming appellant's servants had negligently and wrongfully 
omitted to keep the road reserve clear of vegetation, and that the omission had 
caused the collision and his injury (see [4]). 
A High Court upheld the claim and appellant appealed to the Full Bench (see [1]). 
It upheld the appeal, finding that the High Court had erred in concluding the omission 
was the cause of the accident (see [31] and [33]). This conclusion, it held, was based 
on speculation, rather than proven fact (see [28]); and on judicial notice of facts 
which it ought not to have taken (see [16] and [21]). 
In this regard the Full Bench considers the nature of facts a court may take notice of 
(general information within the knowledge of a person of ordinary intelligence, which 
is readily available and reliable) (see [19]); and the procedure it should follow before 
doing so (informing the parties of the information the court possesses, and inviting 
them to make submissions thereon)  
 
STEVE'S WROUGHT IRON WORKS AND OTHERS v NELSON MANDELA 
METRO 2020 (3) SA 535 (ECP) 

Practice — Pleadings — Exception to particulars of claim — Whether out of time — 
Exception on ground that particulars vague and embarrassing — Notice of exception 
delivered in response to notice of bar and within stipulated five-day period — Such 
proper response to notice of bar — Exception not out of time. 

The plaintiffs instituted an action against the defendant. Summons was issued on 25 
February 2019. On 3 May 2019 the plaintiffs delivered a notice of bar under rule 26 
of the Uniform Rules of Court requiring the defendant to file its plea within five days. 
Rule 26 provides that, where a party fails to deliver a pleading within the time 
allowed by the Uniform Rules, the other party may require it to deliver the pleading 
within five days (known as a notice of bar). On 6 May the defendant filed a rule 23 
notice asserting that the plaintiffs' particulars were vague and embarrassing and 
giving them the stipulated 15 days to fix them. When the plaintiffs failed to respond to 
this notice, the defendant on 30 May filed its exception to the particulars. The 
plaintiffs objected to the exception on the ground that it was late and therefore fell to 
be struck out. 
The court reasoned as follows in rejecting plaintiffs' objection: In the case of all 
pleadings except a replication or subsequent pleading, the bar occurs only upon 
lapse of the notice of bar, ie within five days of its receipt. If within the five-day period 
a pleading which the party is entitled to file, is filed, there is no bar. A notice of 
exception is a proper response to a notice of bar. The contrary view, viz that the 
notice of exception is not a pleading and that only the exception itself is a proper 
response to the notice of bar, would defeat the purpose served by the process of 
excepting to a pleading. Therefore, the plaintiffs' objection to the defendant's 
exception had to be rejected. (See [13] – [18].) 
 
WORLD NET LOGISTICS (PTY) LTD v DONSANTEL 133 CC AND ANOTHER 
2020 (3) SA 542 (KZP) 
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Magistrates' court — Jurisdiction — Maritime claim — Jurisdiction of magistrates' 
court to hear maritime claim where court otherwise having parochial jurisdiction to hear 
action — Magistrates' court lacking jurisdiction to hear maritime claims — Having no 
option but to dismiss claim once it decides it qualifies as maritime claim. 

Shipping — Admiralty jurisdiction — Magistrates' court — Jurisdiction to hear 
maritime claim where court otherwise having parochial jurisdiction to hear action — 
Magistrates' court lacking jurisdiction to hear maritime claims — Having no option but 
to dismiss claim once it decides it qualifies as maritime claim. 

The issue in the present appeal against a decision in a magistrates' court was 
whether magistrates' courts had admiralty jurisdiction to hear maritime claims. The 
claim in question (the forwarding claim) was based on a freight- forwarding 
agreement in which the appellant (World Net) agreed to supply freight-forwarding 
services to the first respondent (Donsantel). In the agreement Donsantel consented 
to the jurisdiction of the magistrates' courts even if the claim against it exceeded their 
monetary jurisdiction (the jurisdiction clause). An ancillary suretyship agreement also 
contained a consent to magistrates' courts' jurisdiction. In a special plea before the 
magistrate the second respondent argued that the court lacked jurisdiction because 
the claim was a maritime claim as intended in s 1 of the Admiralty Jurisdiction 
Regulation Act 105 of 1983 (the Act), so only a High Court exercising its admiralty 
jurisdiction could determine the dispute. 
Section 1 of the Act defines a 'maritime claim'. Section 7(2) provides that when the 
question arises whether a matter pending or proceeding before it is a maritime claim, 
the High Court seized with the matter must decide it forthwith. Section 
7(1)(a) provides that the High Court may decline to exercise its admiralty jurisdiction 
if it is of the opinion that 'any other court in the Republic . . . will exercise jurisdiction 
in respect of the said proceedings and that it is more appropriate that the 
proceedings be adjudicated upon by any such other court' (see [22] for the wording 
of s 7). 
The magistrate upheld the special plea and dismissed World Net's claim. The 
present appeal was against that order. It was common cause on appeal that World 
Net's claim was a maritime claim as defined in s 1 of the Act and that it was subject 
to the jurisdiction clause. 
The High Court had to decide two issues: (i) whether magistrates' courts had 
jurisdiction to hear a maritime claim; and (ii) whether a magistrate could ignore an 
objection to the magistrates' courts' jurisdiction and proceed to hear the claim, if it 
was otherwise within its jurisdiction. 
Held per Lopes J, Vahed J concurring 
Arguments favouring the conclusion that the magistrates' courts lacked jurisdiction to 
hear maritime claims outweighed those suggesting the opposite (see [23] – [25]). 
Had the magistrate been sitting in the High Court, he would have referred the matter 
to the admiralty court, but sitting in a magistrates' court he could not do so, and was 
obliged to hear or dismiss the action (see [25]). The magistrate therefore correctly 
dismissed the claim (see [27]). 
Summarised, the position in the magistrates' court was as follows: If no objection to 
jurisdiction was raised on the basis that the claim was a maritime claim, then the 
magistrate could continue to hear the matter if it was otherwise in the court's 
jurisdiction. If the defendant objected to jurisdiction (or the magistrate mero motu 
raised the issue), the court had to determine whether the claim was a maritime claim 
and, if it was, dismiss the action for want of jurisdiction. If no objection was raised, 
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then the issue of jurisdiction could not later be raised on appeal by either party. (See 
[28].) 
Held per Olsen J dissenting 
The effect of s 7 of the Act was that it brought about the continued availability of 
parochial jurisdiction to determine maritime claims. Just as the Act did not exclude 
the parochial jurisdiction of the High Court to hear maritime claims, so too was it 
silent on excluding that jurisdiction from the magistrates' courts where the 
requirements for the jurisdiction of those courts were otherwise satisfied, as was the 
case here (see [39]). There was no answer to the proposition that, had the 
legislature wanted to deny magistrates jurisdiction to hear maritime claims, it would 
have expressly done so (see [40]). And if the parochial jurisdiction of the magistrates' 
courts was not disturbed by the Admiralty Act, then there was no need similarly to 
provide that the provisions of the Admiralty Act should not derogate from the ordinary 
jurisdiction of the magistrates' courts to determine maritime claims (see [41]). Hence 
the appeal should have been upheld (see [40], [42], [46]). 
 

Rand West City Local Municipality v Quill Associates (Pty) Ltd and 
another [2020] 2 All SA 921 (GP) 

Civil Procedure – Claim for interest – Entitlement to claim interest on amounts awarded 
by court a tempore morae, ie from the date upon which the summonses were served, 
and entitlement to claim compound interest confirmed by court. 

Civil Procedure – Writ of execution – Issue of writ by Registrar – Application for review 
– When a Registrar does not apply his mind or makes another mistake in respect of 
which grounds for review are present, the decision to issue the writ must be reviewed 
and set-aside. 

In August 2016, two municipalities merged and the applicant became their successor-
in-title. The first respondent (“Quill”) initiated proceedings against the two former 
municipalities and in the consolidated action, the court granted judgment in favour of 
Quill in the amounts of R4 750 000 and R5 750 000, plus interest a tempore morae at 
a rate of 15,5% per annum. The applicant made payment in an amount of 
R11 533 260,17 to Quill on 20 December 2016. 

In July 2018, Quill requested the second respondent (the “Registrar”) to issue a writ of 
execution, in terms of Rule 45(1) of the Uniform Rules of Court in an amount of R7 
965 470,56. A writ of execution was issued on 10 July 2018, and the Deputy Sheriff of 
the Court executed the writ by attaching an amount of R7 965 470,56 in the applicant’s 
bank account. 

In the present application, the applicant sought an order reviewing and setting aside 
the decision of the Registrar to issue the writ of execution directing the Sheriff to attach 
and take into execution the sum of R7,965,470,56 plus interest thereon at the rate of 
15,5% calculated per annum and compounded monthly as from 11 July 2018 to date 
of payment, and other taxed costs and charges, against the incorporeal property of 
the applicant held at its bank. The review application was brought in terms of the 
provisions of the Promotion of Administrative Justice Act 3 of 2000. In the alternative, 
it was sought to have the writ and the notice of attachment in execution set aside. 

According to the applicant, as Quill was aware that there was a dispute with the 
applicant regarding the calculation of interest, it had to give notice to the applicant of 
its intention to apply for the issue of the writ and it had to serve the affidavit on the 
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applicant to enable the latter to make representations to the Registrar about its view 
of how the interest had to be calculated. The applicant also argued that the Registrar 
should have realised that such a dispute existed and should have notified the applicant 
of the application for the writ of execution. 

Held – The case raised various interesting legal questions. 

One of the issues to be addressed related to the addition by the court of Value-Added 
Tax (“VAT”) to the amounts ordered to be due and payable. The applicant contended 
that Quill did not attach a copy of the VAT invoice to its affidavit and it was therefore 
wrong to add VAT to such amounts. It argued further that the summons claimed only 
a “reasonable royalty” in respect of damages, and that such reasonable royalty had to 
be taken to include VAT. In establishing whether VAT was payable on the amounts 
awarded by the Court, the nature of Quill’s claims which formed the subject matter of 
the Court’s judgment had to be identified. It was found that the claims were based on 
a royalty and monthly payment due in respect of the extension of certain licences to 
the two municipalities. The amounts awarded were for the infringement of copyright. 
The starting point in determining liability for VAT is section 7(1)(a) of the Value-Added 
Tax Act 89 of 1991, which provides that VAT is levied on the supply by any vendor of 
goods or services in the course or furtherance of any enterprise carried on by him. The 
term “services” is defined in section 1 of the Act as “anything done or to be done, 
including the granting, assignment, cession or surrender of any right or the making 
available of any facility or advantage”. The court held that Quill’s contractual rights 
were surrendered and replaced by the award which occurred in the course of the 
furtherance of Quill’s enterprise or normal business activities. There was therefore no 
basis upon which to conclude that Quill would not be liable for VAT on the amount 
awarded by the Court. 

The finding that VAT was payable by Quill, led to the questions of whether the Court’s 
award should have mentioned VAT; and the effect of the Court’s award not mentioning 
anything in that regard. The conclusion was therefore that VAT was payable by the 
applicant on the amount that was awarded by the Court in its judgment. 

The next question was whether Quill was entitled to claim interest on the amounts 
awarded by the court a tempore morae, ie from the date upon which the summonses 
were served. That required determining what the words “a tempore morae” meant in 
the present context. Translated, the words effectively mean “for the period of default”, 
thus leading to the question of when the period of default commenced. Following case 
law, the Court held that Quill was reimbursed or compensated as from the date upon 
which the summonses were served ie 17 July 2013, and if everything went according 
to plan, would have earned the royalties and monthly licence payments of R57 000 
per month. Its calculation of interest from 17 July 2013 was thus correct. 

A related question was whether Quill was entitled to claim compound interest (interest 
on interest). It was accepted that Quill suffered further damage by the applicant’s 
failing to effect payment of the royalties and the monthly licence fee since the date 
upon which the combined summonses was served. Mora interest remains a specie of 
damages which Quill was entitled to recover from the applicant. It was thus entitled to 
claim compound interest. 

In respect of the application for review of the Registrar’s decision to issue the writ, the 
court had to decide whether such decision was susceptible to review in terms of the 
Promotion of Administrative Justice Act 3 of 2000. Not all acts by State entities are 
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administrative acts that fall within the ambit of the latter Act and are reviewable under 
the Act. The Court accepted that when a Registrar does not apply his mind or makes 
another mistake in respect of which grounds for review are present, the decision to 
issue the writ must be reviewed and set-aside. However, in this case, the Registrar 
did not err in issuing the writ. The application for review was thus refused. 

 
Mkhatshwa and another v Mkhatshwa and others [2020] JOL 47169 (MM) 

Judges – Application for recusal – Alleged bias 

In an application for Anton Piller orders as well as other interdictory relief, the 
respondents approached the court with an urgent ex parte application in which they 
sought to be heard in camera. Having considered the main application in camera, the 
court granted a draft order as proposed by the applicants, that is granting the Anton 
Pillar order and further interdicts. The respondents then approached the court for the 
reconsideration of the order granted. The dismissal of the reconsideration application 
led to an appeal by the respondents. 

The present application was for the recusal of the judge from adjudication of the 
application for leave to appeal and any other applications of actions that were pending 
or might be instituted pertaining to the dispute between the applicants and the 
respondents impacting on the current dispute. 

Held that the relief sought insofar as it pertained to recusal from all disputes as set out 
above, went beyond the present dispute. The application for recusal was based on the 
allegations that the judge lacked judicial independence; deprived the respondents of 
their procedural right to amplify their grounds of appeal within 15 days; pre-determined 
the matter before hearing argument; and descended into the arena. The respondents 
referred to extracts from the record of the proceedings in the reconsideration 
application which they claimed showed bias. 

As the recusal application was brought after the judgment in the reconsideration 
application but before the application for leave to appeal was to be considered, the 
court had to consider whether the provisions of section 17(2)(a) of the Superior Courts 
Act 10 of 2013 was a bar to the recusal application. Section 17 of the Act regulates 
applications for leave to appeal. Sub-section 17(2)(a) provides that, “Leave to appeal 
may be granted by the judge or judges against whose decision an appeal is to be 
made or, if not readily available, by any other judge or judges of the same court or 
Division.” It was found that section 17(2)(a) of the Act was no bar to the recusal 
application. 

The principles applicable to an application for recusal are such that an application for 
recusal ultimately involves determining whether the conduct of a judicial officer gives 
rise to a reasonable apprehension of bias. Examining the grounds of the application, 
the court found no merit therein, and dismissed the application. 

Beadica 231 CC v Sale's Hire CC (1191/2018) [2020] ZASCA 76 (30 June 2020) 

Appeal – special leave to appeal – refusal by two judges of the Supreme Court of 
Appeal (SCA) – s 17(2)(f) of the Superior Courts Act 10 of 2013 – referral of order 
refusing special leave to court for reconsideration and, if necessary, variation. 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s17
http://www.saflii.org/za/legis/num_act/sca2013224/
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Appeal – application for special leave to appeal to the SCA – requirements for grant 
thereof – test not satisfied by establishing existence of only reasonable prospects of 
success but existence of special circumstances also required. 

[1] This is a hybrid application that raises two discrete issues of narrow compass. It 
is brought pursuant to an order of this Court granted by Navsa AP on 13 February 
2019 under s 17(2)(d) and (f) of the Superior Courts Act, 10 of 2013 (the Act). The 
first application is for reconsideration and, if necessary, variation of the decision of 
this Court in terms of which the applicant’s application for special leave to appeal 
was dismissed with costs. The second part of the application is for special leave to 
appeal in terms of s 17(2)(d) of the Act. 

[2] As is usual in these types of applications, their consideration generally requires 
for their determination, full argument as if the envisaged appeal itself were being 
considered. To this end, the applicant was directed to file six copies of its application 
and the record in terms of rule 8 of this Court’s Rules. And the parties were 
forewarned that they must be prepared, if called upon to do so, to address the court 
on the merits. Hence, in due course, six copies of the application and record were 
filed as were the parties’ comprehensive heads of argument in which the merits of 
the envisaged appeal were addressed. 

[3] The substantive issues sought to be raised in the envisaged appeal are two-fold. 
First, the principal issue is whether a party to a contract freely and voluntarily entered 
into, can deny the other party to that contract its entitlement to enforce contractual 
obligations freely and seriously undertaken by the former on the ground that the 
latter, in asserting its contractual rights, in truth seeks to achieve an illegitimate 
purpose. The subsidiary issue is whether the well-entrenched Plascon-
Evans principle was properly applied by the Full Court of the Western Cape Division 
of the High Court (the Full Court) in determining factual disputes in motion 
proceedings where final relief is sought without recourse to the hearing of oral 
evidence in order to decide where the probabilities lie. 

[4] As to the first issue, the applicant, Beadica 231 CC (Beadica), asserts that in the 
context of the facts of this case the answer must be in the affirmative. On this score, 
Beadica accepts that the terms of the contract upon which the respondent, Sale’s 
Hire CC (Sales’ Hire), relies are, on the face thereof, objectively reasonable and 
unobjectionable. Nevertheless, Beadica contends that Sale’s Hire ought to have 
been denied relief by the Full Court because what it sought to do was to compete 
unlawfully with it by surreptitiously gaining access to Beadica’s ‘sensitive confidential 
information’ under the guise of exercising the inspection rights that are explicitly 
provided for in the parties’ agreement. This, says Beadica, is contrary to public policy 
and inimical to the constitutional objective of accomplishing economic transformation 
and empowerment of the previously disadvantaged persons as a consequence of 
the racially discriminatory practices of the past. Consequently, Beadica seeks special 
leave to appeal to this Court so that this issue can be ventilated. 

[5] The factual matrix against which these issues fall to be determined now follows. 
Beadica is a close corporation that sells and lets tools and building equipment. It 
conducts its business in Durbanville, Western Cape. Sale’s Hire is similarly a close 
corporation whose sole member is Mr Shaun Sale. As the name suggests, Sale’s 
Hire hires out building tools and equipment to builders in Cape Town and its 
environs. Previously, Sale’s Hire operated some 20 outlets in various areas of Cape 
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Town and environs. Apart from general staff, it also employed managers at its 
stores. Mr Alistair Fisher, who at all times material to this litigation, was Beadica’s 
sole member, was one of its employees who rose through the ranks to become a 
manager at one of the stores. 

[6] In the course of time, Sale’s Hire decided to divest its interests in ten of its stores 
which were thereafter operated by franchisees. The various franchisees were part of 
a black empowerment scheme funded by the National Empowerment Fund 
Trust (NEFT) which is a government initiative aimed at economically empowering 
previously disadvantaged persons. The NEFT receives its funding from the 
government. Mr Fisher is one of the beneficiaries of the NEFT funding through 
Beadica. 

[53] Accordingly, the substance of the reasoning underpinning the judgment of the 
Full Court can hardly be faulted. The inevitable consequence of this conclusion is 
that the order of this Court granted on 15 August 2018, in terms of which the 
applicant’s application for special leave to appeal against that judgment was refused, 
was correct. In the result the following order is made: 

The application for the reconsideration and, if necessary, variation of the order of this 
Court, granted on 15 August 2018, dismissing applicant’s application for special 
leave to appeal, is dismissed with costs. 
 
Tjiroze v Appeal Board of the Financial Services Board [2020] ZACC 18 

Costs-attorney and client- error in the FCSA’s notice of intention to oppose- The Court 
concluded that the cumulative effect of all of Mr Tjiroze’s conduct called for a punitive 
costs order, and ordered Mr Tjiroze to pay the costs of the FSCA on an attorney and 
client scale. 
Judge-recusal application- Alledged acting judge represented Sanlam in previous 
CCMA proceedings against him; and an alleged direct family relation between 
Senyatsi AJ and a Mr Nare Senyatsi, an employee of the FSCA. - recusal was not 
competent, since Senyatsi AJ had discharged his judicial duties- averments vague 

On 21 July 2020 at 10h00 the Constitutional Court handed down judgment in an 
application for leave to appeal the judgments and orders of the High Court of South 
Africa, Gauteng Division, Pretoria (High Court).  This is an application that the 
Constitutional Court would ordinarily have dismissed by simply issuing an order.  A 
judgment was necessitated by the question whether, in dismissing the application, the 
applicant, Mr Hitjevi Obafemi Tjiroze, should be ordered to pay the costs of the second 
respondent, the Financial Sector Conduct Authority (FSCA), on an attorney and client 
scale. 
The dispute arose from an error in the FCSA’s notice of intention to oppose, which 
was filed in review proceedings initiated by Mr Tjiroze in the High Court.  The error 
was in the FSCA’s former name.  Mr Tjiroze opposed the FSCA’s interlocutory 
application to amend this notice by correcting the name, arguing that the notice of 
intention to oppose be set aside, and the review application (main application) heard 
unopposed.  Senyatsi AJ granted the application for leave to amend, on the basis that 
Mr Tjiroze had not substantiated his allegation that he would be prejudiced by the 
amendment.  Leave to appeal this decision was refused for lack of prospects of 
success, and because the impugned order was not a final judgment, and thus not 
appealable. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2018
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Mr Tjiroze thereafter instituted an urgent application in the High Court for the 
retrospective recusal of Senyatsi AJ and “nullification” of both of the judgments.  He 
averred that Senyatsi AJ had a conflict of interest arising from, amongst others: an 
alleged prior association with Norton Rose Fulbright, which represented Sanlam in 
previous CCMA proceedings against him; and an alleged direct family relation 
between Senyatsi AJ and a Mr Nare Senyatsi, an employee of the FSCA.  Mr Tjiroze 
claimed that the urgency arose from the fact that the taxation of costs was imminent, 
and would entitle the FSCA to enforce the “fraudulently obtained” orders. 
 
Holland-Muller AJ dismissed the urgent application with costs for lack of urgency.  He 
held that the prayer for recusal was not competent, since Senyatsi AJ had discharged 
his judicial duties.  The relief of nullification was thus not competent.  Additionally, the 
allegations regarding Senyatsi AJ’s association with an employee of the FSCA were 
vague and unsubstantiated. 
 
Mr Tjiroze then approached the Constitutional Court directly.  He argued that his 
section 34 right to a fair hearing was undermined by alleged collusion between the 
FSCA and Senyatsi AJ.  He further argued that the FSCA’s answering affidavit in the 
urgent application should not have been considered, as the commissioner of oaths 
failed to reflect the date, and that application too should have proceeded unopposed. 
 
The FSCA opposed the application.  It argued that, since its unopposed substitution 
in the main application had rendered the amendment to the notice of intention to 
oppose irrelevant, the matter was moot.  In any event, Senyatsi AJ was not conflicted.  
It had been almost two decades since Senyatsi AJ was with Norton Rose Fulbright, 
and Mr Nare Senyatsi had confirmed under oath that he was not directly related to 
Senyatsi AJ, and did not even know him.  Mr Tjiroze had baldly asserted that Mr Nare 
Senyatsi was lying.  Finally, the FSCA argued that punitive costs should be awarded. 
 
In a replying affidavit filed without the Court’s leave, Mr Tjiroze argued that the FSCA’s 
opposing affidavit in the Constitutional Court should be disregarded as it was not 
accompanied by a notice of intention to oppose.  He accordingly asked the 
Constitutional Court to determine the application for leave to appeal on the basis that 
it was unopposed. 
 
In a unanimous judgment penned by Madlanga J (Mogoeng CJ, Jafta J, Khampepe J, 
Majiedt J, Mathopo AJ, Mhlantla J, Theron J, Tshiqi J and Victor AJ concurring), the 
Court dismissed the application for leave to appeal.  It held that the Court’s jurisdiction 
was not engaged, as the dispute was based on the factual question whether Senyatsi 
AJ was conflicted.  The Court found that Mr Tjiroze had also not proffered any 
exceptional circumstances warranting a direct appeal, and it was thus not in the 
interests of justice to grant leave to appeal.  Additionally, the dispute was moot, as a 
result of the substitution in the main application. 
 
The Court then considered whether the FSCA was entitled to costs on a punitive scale.  
It found that Mr Tjiroze had been litigating frivolously and vexatiously at great expense 
to the FSCA.  In doing so, he had defamed a member of the Judiciary and accused 
individuals of lying under oath without any evidence in substantiation.  His refusal to 
accept a simple amendment to a notice to oppose, which had been reflected 
incorrectly through undeniable inadvertence, had delayed the finalisation of the main 
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application.  And in all three applications, including the one before the Constitutional 
Court, Mr Tjiroze attempted to attack the FSCA’s opposition on the basis of minor 
technicalities, in order to have the applications proceed unopposed.  In doing so, Mr 
Tjiroze, who is a lawyer and thus should understand the import of his allegations and 
the impact of his numerous nonsensical applications, was abusing the court process.  
The Court concluded that the cumulative effect of all of Mr Tjiroze’s conduct called for 
a punitive costs order, and ordered Mr Tjiroze to pay the costs of the FSCA on an 
attorney and client scale. 
 

  

Systems Applications Consultants (Pty) Ltd t/a Securinfo v Systems 
Applications Products AG and Others (1371/2018) [2020] ZASCA 81 (2 July 
2020) 

Security for costs – s 13 of the Companies Act 61 of 1973 - whether amount of 
security for costs ordered by court can subsequently be released on account of 
material change in legal position and factual circumstances. 

[1] This appeal concerns an interlocutory order for security for costs in relation to an 
action instituted 12 years ago, presently enrolled to be heard from October to 
November 2020. 

 [2] The appellant, Systems Applications Consultants (Pty) Limited trading as 
Securinfo, is a local software development company. The first respondent, Systems 
Applications Products AG, now renamed SAP SE, is a German global software 
company involved in the development and sale of software systems application 
products (SAP). Since this appeal relates only to the first respondent, it will, for the 
sake of convenience be referred to as ‘the respondent’. 

[21] Section 173 recognises the inherent power that superior courts have to regulate 
their own processes. The Constitutional Court in Molaudzi v The State[13] stated as 
follows in relation to the application of s 173 of the Constitution: 

‘. . . This inherent power to regulate process does not apply to substantive 
rights but rather to adjectival or procedural rights. A court may exercise 
inherent jurisdiction to regulate its own process only when faced with 
inadequate procedures and rules in the sense that they do not provide a 
mechanism to deal with a particular scenario. A court will, in appropriate 
cases, be entitled to fashion a remedy to enable it to do justice between the 
parties. . . .' 

Although the foregoing dicta were expressed in a criminal law context, they are 
unquestionably equally apposite in the context of civil proceedings,[14] given that the 
Constitution, as the supreme law, applies to all areas of the law.[15] 

[29] The appellant’s case is that there has been a material change in the 
circumstances since the order for security for costs was granted, as a result of which 
there was no longer any need for the security lodged by the appellant to remain in 
place. It described the material changes as being of a legal and factual nature. 
According to the appellant, the repeal of the 1973 Companies Act and the joinder of 
Ungani as a party to the main action constituted a material change in the 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%2081
http://www.saflii.org/za/cases/ZASCA/2020/81.html#_ftn13
http://www.saflii.org/za/cases/ZASCA/2020/81.html#_ftn14
http://www.saflii.org/za/cases/ZASCA/2020/81.html#_ftn15
http://www.saflii.org/za/legis/consol_act/ca2008107/
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circumstances warranting the release of the money held as security. I deal with 
these in turn. 

[41] To sum up, I am of the view that the appellant has failed to show that there were 
any new circumstances warranting the release of the amount lodged as 
security.  Ordinarily, this finding would be dispositive of the appeal. However, the 
appellant contended that even if this Court was not inclined to uphold the appeal on 
the basis that there is a material change in circumstances warranting the release of 
the security lodged, it ought to uphold the appeal because of the respondent’s abuse 
of court processes. 

[46] In my opinion, there is no basis for concluding that the interlocutory applications 
brought by the respondent constituted an abuse of court processes. The very fact 
that one of the courts of first instance was prepared to dismiss the main action 
shows that it was persuaded by the respondent’s arguments, albeit wrongly, and 
therefore dispels any notion of an abuse of process. It must be borne in mind that 
Rule 47(4) of the Uniform Rules of Court specifically sanctions the dismissal of the 
relevant proceedings where security is not furnished within a reasonable time. Given 
that the respondent’s rights arose from a court order (the 2012 Order), the exercise 
of the rights emanating from that order could not amount to an abuse of process. 

[55] The following order is made: 

1. The respondent’s application for the admission of new evidence on appeal 
is dismissed with costs, including the costs occasioned by the employment of 
two counsel. 

2. The appeal is dismissed with costs, including the costs occasioned by the 
employment of two counsel. 

 

Phillipa Susan van Zyl NO v Getz (548/19) [2020] ZASCA 84 (6 July 2020) 

rule 33(4) – stated case to determine whether estate of deceased grandparent has 
duty to support grandchild – both parents alive – father’s whereabouts and financial 
means unknown – no facts showing mother’s support inadequate – not a proper 
case to decide legal issue separately under rule 33(4) – inappropriate to determine 
whether common law should be developed in terms of secs 39(2) and 173 of the 
Constitution to provide for said duty – order by court below two years after hearing 
without reasons – improper – duty of Judge to deliver judgment expeditiously. 
the Supreme Court of Appeal (SCA) dismissed an appeal against a judgment of the 
Western Cape Division of the High Court, Cape Town (the high court). 
Central to this appeal was whether it was appropriate to develop two rules of the 
common law that govern the legal duty of support of grandchildren by grandparents. 
The first basic rule provides that where a grandchild is in need of support, his or her 
grandparent will have a legal duty to maintain him or her, only if both parents are 
unable to support the child and the grandparent is able to provide support. The 
second rule as set out in Barnard NO v Miller 1963 (4) SA 426 (C) is that a legal duty 
to support a grandchild is not enforceable against a grandparent’s deceased estate. 
It is this rule that the court was asked to develop so that the common law would 
recognise a duty of support on the part of a grandparent’s deceased estate. 

 
The appellant, Phillipa Susan Van Zyl, in her capacity as the curatrix ad litem to B T 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%2084
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(B) instituted action for damages on behalf of B against the respondent in his capacity 
as an executor in the estate of the late S T as a result of the respondent’s and his 
co- executor’s failure to recognise B’s claim for maintenance in the estate of her 
deceased grandparent. The co-executor was N, B’s grandmother, who was married 
to the deceased and sole beneficiary of the deceased’s estate. She sadly passed 
away on 21 October 2012. 

 
B was born of the marriage between T and L, the son of the late Solomon and his 
wife N. When the marriage between L and T was dissolved, sole custody and sole 
guardianship of B was awarded to T and L was obliged to maintain B until she 
became self-supporting. However, prior to the grant of the divorce order, L left South 
Africa to reside in the USA. He has failed to keep in contact with T and B. The 
appellant alleged that despite sustained attempts by T she has been unable to trace 
him. L has failed to maintain B in terms of the divorce order or at all. B is a psychiatric 
patient with bipolar affective disorder, mild intellectual disability and an autism 
spectrum disorder. Consequently, at all relevant times during Solomon’s lifetime and 
after his death she was not self-supporting and required maintenance and that 
remains the position. The appellant alleged that at all times during Solomon’s lifetime 
he was able to maintain B to the extent that L did not do so and T could not do so. 
Following Solomon’s death, a maintenance claim was lodged on behalf of B against 
Solomon’s estate. 

 
The executors rejected B’s claim for maintenance on the basis that there is no 
obligation in law on a grandparent’s estate to maintain a grandchild. This rejection 
was in accordance with the common- law rule as set out in Barnard. As a result, the 
appellant sought an order in terms of s 172(1)(a) of the Constitution declaring that 
the common-law rule in Barnard is inconsistent with the Constitution and invalid. The 
appellant further sought an order in terms of secs 8(2)(a) and 173 of the Constitution 
declaring that henceforth, the common-law rule is that when parents or their 
deceased estates are unable to support their children who are in need of support 
and the grandparents are deceased, there is a duty on the grandparents’ deceased 
estates, if they are able to do so, to support the grandchildren. 

 
This court found, on a factual level, the appellant’s case is deficient. The appellant 
sought this Court to change the common-law rule altogether on the basis of the facts 
and assumptions contained in the stated case. But the evidence regarding the 
sufficiency of steps taken by T to trace the whereabouts of L and to establish his 
financial situation was disputed by the respondent. Financial inability by a person 
from whom maintenance ex lege is sought must be established before that obligation 
is assumed by, or transferred to, another person. In this case the child’s father, who 
is primarily responsible for the child’s maintenance, may be able to financially 
support the child and this, according to the Court, would then render it unnecessary 
to develop the common-law rule. Thus, there is no sufficient basis to do so. 

 
This Court held accordingly that due to the insufficiency of the evidence upon which 
to develop the common-law rule enunciated in Barnard and the wider consequences 
the proposed change will have on the rules of the law of succession, it would be 
inappropriate for this Court to develop the common law. Further, the concerns 
relating to the foundational values of human dignity, equality and freedom of the 
testator to decide how he or she wishes to have his or her property distributed upon 
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his or her demise which are all implicated in development of the common-law rule 
are, in this Court’s view, legitimate and were not adequately addressed by the 
appellant. 

 
It was further held that poor judicial service was rendered in this matter as a result of 
an inordinate delay by Acting Judge Kose, as it took her more than two years to 
make an order in this matter. Once the order was made, Kose AJ further failed to 
furnish reasons for her decision. This Court found the delay to have been grossly 
unreasonable and lamentable, and that Kose AJ’s failure to supply written reasons 
for her decision to be equally lamentable. 

As a result, the appeal was dismissed with no order as to costs. The Registrar of the 
court was directed to forward a copy of this judgment to the Judicial Service 
Commission to investigate the conduct of Acting Judge Kose. 

National Commissioner of Police and Another v Gun Owners of South Africa 
(561/2019) [2020] ZASCA 88 (23 July 2020) 

Interim interdict against State functionary – South African Police Service – prohibited 
from exercising powers under Firearms Control Act 60 of 2000 – interdicted from 
accepting or demanding surrender of firearms with expired licences pending final 
relief extending validity of expired licences – appealable – interdict an intrusion on 
executive authority and final in effect – role of  Judge as neutral arbiter – of own 
accord amending final relief sought – inappropriate – renders court susceptible to 
allegation of bias – requisites for an interim interdict not met – no prima facie right, 
injury or absence of alternative remedy established – balance of convenience not 
favouring grant of interim relief – interdict an impermissible restraint on exercise of 
statutory power – violation of principle of separation of powers – appeal upheld. 

  

 [1] The appellants appeal against an urgent interim interdict issued by Prinsloo J in 
the Gauteng Division of the High Court, Pretoria (the high court), which prevents the 
South African Police Service (the SAPS) from applying, implementing and enforcing 
various provisions of the Firearms Control Act 60 of 2000 (the Act). Practically, the 
interdict disables the scheme of renewal and termination of firearm licences under 
the Act, by prohibiting the SAPS from demanding or accepting the surrender of 
firearms by licence-holders whose firearm licences expired, because they failed to 
renew their licences within the timeframe prescribed by the Act. The appeal is with 
the leave of the high court. 

 

 

[2] The respondent, Gun Owners of South Africa (GOSA), is a voluntary association 
formed to protect the rights of lawful owners of firearms in South Africa. It has some 
40 000 members. According to its Constitution, GOSA is committed to working 
towards the repeal of the Act. Its aims are to protect, represent and advance the 
interests of lawful firearm owners in the country, to promote firearm ownership, and 
to affirm the rights of all people in South Africa to own and bear arms. The founding 
affidavit states that GOSA’s mandate includes promoting transparency in firearms 
legislation, ensuring the equal application of the Act and reasonable licensing 

http://www.saflii.org/za/legis/consol_act/fca2000192/
http://www.saflii.org/za/legis/consol_act/fca2000192/
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requirements in respect of firearms, and enhancing the public image and perception 
of firearm owners. 

[3] In July 2018 GOSA launched an urgent application in the high court against the 
first appellant, the National Commissioner of Police (the Commissioner) and the 
second appellant, the Minister of Police. GOSA sought an interim interdict, pending 
the determination of the main application in which it sought the relief set out in parts 
[A] and [B] of its notice of motion (the main relief). GOSA sought, inter alia, the 
following relief: 

‘2. Directing that the SAPS as represented herein by the 1st and 2nd 
Respondents be prohibited from implementing any plans of action or from 
accepting any firearms for which the license expired at its police stations or at 
any other place, for the sole reason that the license for the firearm expired, 
and that the SAPS be prohibited from demanding that such firearms be 
handed over to it for the sole reason that the license for such firearm has 
expired, and that this order will operate as an interim interdict, pending the 
further determination of this application as prayed for in paragraphs 3 to 
3.4 infra; 

3. That this matter then be postponed to the opposed motion roll … for the 
further determination of the following relief, as prayed for by the applicant: 

3.1 

[A] That it be ordered that the period of validity of all licenses for firearms that 
were issued and those that will still be issued in terms of the Firearms 
Control Act, Act 60 of 2000, will be extended to the lifetime of the owner 
thereof, with due regard being had to the remaining and existing provisions of 
the FCA that limit the right to the owner thereof to possess the firearm, 

alternatively 

that by order of Court the periods as referred to in sections 27 and/or 24(1) 
and 24(4) of the Firearms Control Act, Act 60 of 2000, will be extended, in 
order for people that hold expired licenses to apply for the renewal thereof. 

further alternatively, 

[B] 

(a) The First Respondent shall withdraw the circular issued by Acting 
National Commissioner Phahlane on 3 February 2016. 

(b) The First Respondent shall issue a directive that the information 
technology system of the Central Firearms Register be restored to a 
position that it is able to accept applications for renewal of licenses 
which are late because they are lodged inside the 90 days period 
envisaged in section 24(1) of the Firearms Control Act 60 of 2000. 

(c) The First Respondent shall issue a directive that the information 
technology system of the Central Firearms Register be restored to a 
position that it is able to accept applications for renewal of licenses 
which have expired because the period of their validity contemplated 
in section 27 of the Firearms Control Act 60 of 2000 has expired. 

http://www.saflii.org/za/legis/consol_act/fca2000192/
http://www.saflii.org/za/legis/consol_act/fca2000192/
http://www.saflii.org/za/legis/consol_act/fca2000192/index.html#s27
http://www.saflii.org/za/legis/consol_act/fca2000192/
http://www.saflii.org/za/legis/consol_act/fca2000192/index.html#s27
http://www.saflii.org/za/legis/consol_act/fca2000192/
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(d) Any applications for renewal contemplated in paragraphs (b) and (c) 
above shall still be subject to the requirement of “good cause” as 
contemplated in section 28(6) of the Firearms Control Act 60 of 2000. 

(e) Any applicant who has lodged an application for renewal and who 
has prima facie provided good cause in the relevant space provided on 
SAPS Form 518(a), shall be deemed to be in lawful possession of the 
firearm until his application has been decided. 

3.2 Alternatively to prayers 3.1 [A] and 3.1 [B] supra, that the First 
Respondent be ordered to provide a comprehensive and detailed security 
plan to the satisfaction of this Honourable Court to the Court, to ensure that 
the firearms to be collected by it, for which the licenses expired, will be safe 
from being lost or stolen from the SAPS . . . .’ 

Appealability of the interim order 

[14] GOSA’s counsel submitted that the interim interdict was not appealable because 
it was not final in effect, and the interests of justice did not require that it should be 
appealable since the doctrine of the separation of powers was not implicated. 

  

The amendments by the Judge to the main relief 

[20] As already stated, Prinsloo J, of his own accord, proposed certain changes to 
the main relief. GOSA accepted these changes and amended its notice of motion 
accordingly.  In this regard, the Judge said: 

‘After the lunch adjournment I was presented with a further proposed 
amendment of the notice of motion, to which, in my debate with applicant’s 
counsel, I suggested what can perhaps be described as  cosmetic changes to 
the first prayer of the proposed relief  to be sought before the main court, if the 
interim relief is granted.’ 

 [54] In my view, the case falls squarely within the category of cases which the 
Constitutional Court has excluded from protection against adverse costs orders. 
GOSA brought an application which was without merit, based on assertions and 
inadmissible evidence, and then insisted on being heard on an urgent basis. It 
flouted the most basic rules of litigation. The litigation was conducted in a ‘manifestly 
inappropriate’ manner. Thus there is no reason why costs should not follow the 
result. 

[55] For the above reasons the following order is made: 

1 Condonation of the late filing of the notice of appeal is granted. The 
appellants shall pay the costs of that application on an unopposed basis.  

2 The appeal is upheld with costs, including the costs of two counsel. 

3 The order of the high court is set aside and replaced with the following: 

‘The application is dismissed with costs, including the costs of two 
counsel.’ 

Momentum Retirement Annuity Fund v Yellowley And Another (311/18P) [2020] 
ZAKZPHC 29 (10 July 2020) 

http://www.saflii.org/za/legis/consol_act/fca2000192/index.html#s28
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Rule 42 of the Uniform Rules of Court- discretionary powers of the court-when to 
apply-ambit.  

This is an application for rescission in terms of rule 42 of the Uniform Rules of Court 
of an order for costs granted by Sishi J in this court on 28 February 2018, which 
serves before me on the opposed roll. 

[2]          The parties filed heads of argument and a joint statement in compliance 
with the prevailing practice directives of this division and argument was heard by 
agreement between the parties, via a MS Teams conference call, on 9 July 2020. 

[3]          The applicant in the application for rescission, and the second respondent in 
the 
main  application,  is  the  Pension  Funds  Adjudicator,  Ms  MA  Lukhaimane  NO  ('
the Adjudicator'). The respondent in the rescission application, and the applicant in 
the main application, is the Momentum Retirement Annuity Fund ('the Fund'). The 
Adjudicator was represented 

Litigation History: The main application 

[4]          During January 2018 the Fund launched an application in this court in terms 
of s 30P of the Pension Funds Act 24 of 1956 ('the Act') to set aside the 
determination made by the Adjudicator in terms of s 30M of the Act in respect of a 
complaint about the delay in the payment of a death benefit. The Fund also sought 
an order directing that the Adjudicator be liable for the costs of the application, 
averring that the Adjudicator’s actions in the determination were grossly irregular 
('the main application'). 

[5]          The first respondent in the main application was the mother and nominee of 
a deceased member of the Fund, and the Adjudicator was the second respondent. 
The application was duly served on the respondents, specifically on the Adjudicator 
on 22 January 2018. Neither respondent opposed the application, and the 
application was enrolled on the unopposed roll on 28 February 2018. The presiding 
judge on that day, Sishi J, granted the order setting aside the determination of the 
Adjudicator and dismissing the complaint of the first respondent. He also granted the 
costs order against the Adjudicator. 

[6]          On 24 February 2018 the Adjudicator deposed to an affidavit in the main 
application in which she stated that: 

(a)         she was unaware if the first respondent opposed the application; 

(b)         she was precluded from opposing an application in terms of s 30P of the 
Act; 

(c)          but because of the unprecedented and extraordinary relief sought by the 
Fund that the Adjudicator be ordered to pay the costs of the application, she was 
intent upon setting out the legal position. 

 [7]          The Adjudicator clarified that the legal position is that the Adjudicator 
effectively performs a judicial function and not an administrative function which is 
susceptible to review. She submitted that in consequence of performing a judicial 
function, she is required not to enter into the fray or to be joined in a dispute. Section 
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30P(1) requires an applicant to give notice to the other parties to the complaint and 
not to the Adjudicator. Therefore as the Adjudicator was not a party to the complaint 
by the first respondent, she could not oppose the main application. She averred that 
the costs order sought against her by the Fund was not competent or appropriate as 
she performed a judicial function, and the grant of such costs would also set an 
undesirable precedent and impact adversely on the exercise by the Adjudicator of 
her statutory functions and powers. This affidavit by the Adjudicator was only served 
on the Fund on 6 March 2018, and filed in court on 9 March 2018, which was about a 
week after the order was granted by Sishi J. 

 The Rescission Application 

[8]          On 14 May 2018 the Adjudicator launched a rescission application in terms 
of rule 42 seeking the rescission of the costs order on the basis that it was granted 
erroneously in her absence. In her application she reiterates that the Adjudicator 
performed a judicial function and that the grant of a costs order is not in the public 
interest or desirable and would be a drain on the budget of the Adjudicator which is 
constituted by levies drawn from pension funds. 

 [6]           Not every mistake or irregularity may be corrected in terms of the Rule. It 
is, for the most part at any rate, a restatement of the common law. It does not purport 
to amend or extend the common law. That is why the common law is the proper 
context for its interpretation. Because it is a Rule of Court its ambit is entirely 
procedural. 

[7]           Rule 42 is confined by its wording and context to the rescission or variation 
of an ambiguous order or an order containing a patent error or omission (Rule 
42(1)(b)); or an order resulting from a mistake common to the parties (Rule 42(1)(c)); 
or "an order erroneously sought or erroneously granted in the absence of a party 
affected thereby" (Rule 42(1)(a)). In the present case the application was, as far the 
Rule is concerned, only based on Rule 42(1)(a) and the crisp question is whether the 
judgment was erroneously granted. 

[8]           The trend of the Courts over the years is not to give a more extended 
application to the Rule to include all kinds of mistakes or irregularities ' (Footnotes 
and references omitted.) 

[16]       The ambit of the rule is entirely procedural, and rule 42(1) is confined by its 
wording and context to the rescission or variation of an order as stipulated in the 
subrules, which is marked by error or mistake or irregularity, but not every mistake or 
irregularity may be corrected in terms of the rule. Therefore, the following legal 
principles inform the determination of an application in terms of rule 42(1): 

(a)          The purpose of the rule is 'to correct expeditiously an obviously wrong 
judgment or order'.[3] (My emphasis.) 

(b)          The court has a discretion whether or not to grant an application for 
rescission or variation under this subrule. The court does not, however, have a 
discretion to set aside an order in terms of the subrule where one of the jurisdictional 
facts contained in paragraphs (a)-(c) of the subrule does not exist.[4] The rule should 

http://www.saflii.org/za/cases/ZAKZPHC/2020/29.html#_ftn3
http://www.saflii.org/za/cases/ZAKZPHC/2020/29.html#_ftn4
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be construed to mean 
that  once  one  of  the  grounds  is  established,   for  example   that  the  judgment 
was erroneously sought, the judgment should be granted.[5] But the rule should not 
be given an extended application to include all kinds of mistakes or irregularities.[6] 

 [17]       Although rule 42 does not set time limits, a court may properly have regard 
to the time frame if it is relevant to the determination of the application. Mr Moodley 
contended that the Adjudicator had not raised this issue and therefore if the court 
were mero motu to rule against the Adjudicator on this basis 'it would amount to trial 
by ambush'. In my view to the contrary, the time frame is indeed a relevant factor in 
this application as the purpose of the rule is 'to correct expeditiously an obviously 
wrong judgment or order'. I therefore turn to the conduct of the Adjudicator on whom 
the onus lies to ensure that her complaint about the costs order was dealt with 
expeditiously. 

Discretion of the court 

[36]       As already stated earlier in this judgment, an application for rescission 
founded on rule 42(1)(a) does not preclude the discretion of the court whether it 
should or should not rescind the judgement, even when all the requirements set out 
above have been met. However, the discretion which must be exercised judicially, 
must be exercised with due regard to all the relevant facts. I am duly cognisant that 
the costs awarded against the Adjudicator will be paid out of funds constituted by 
levies paid by its members 

[42]       The following order is made: 

1.             The application for rescission is dismissed with costs. 

2.             Each party is to bear its own costs of the hearing on 11 May 2020. 

Jacobs Safaris CC v Bloodlions NPC and Others (7187/2019P) [2020] ZAKZPHC 
31 (30 July 2020) 

Interdict-final-requirements- documentary film, titled ‘Blood Lions’- canned lions -  
The applicant maintains that the documentary is defamatory of it. Application 
dismissed. 

The hunting of animals is always likely to be a controversial subject. It has however 
developed into a multimillion rand industry. Hunting stands in contrast to the 
conservation of wildlife, although some hunters argue that, properly managed, 
hunting contributes to conservation by strengthening the gene pool of groups of wild 
animals by culling the aged and infirm. The views expressed either for, or against, 
hunting are often as varied as the persons who express them. Many, possibly most, 
hunters however favour controlled, fair chase hunting, and condemn ‘canned 
hunting’ as a vile activity. 

[5]          This application concerns a documentary film, titled ‘Blood Lions’, which 
involves many of the emotions and considerations identified above. The applicant 
maintains that the documentary is defamatory of it. 

http://www.saflii.org/za/cases/ZAKZPHC/2020/29.html#_ftn5
http://www.saflii.org/za/cases/ZAKZPHC/2020/29.html#_ftn6
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[6]           The applicant conducts a lodge (focusing on eco-tourism), a game reserve 
(focusing on the conservation of wildlife), a conservation centre and a bio-bank 
(focusing on independent research, education and conservation for endangered 
species to preserve genetic diversity for endangered wildlife), on a game farm called 
Ukutula near Brits in the North West Province. A variety of wild animals, including 
lions, are kept.  

[7]          Following a visit, some eight years ago, to a private lion breeding farm, 
where she viewed approximately 80 lions in captivity, many of which she believed to 
be visibly inbred and distressed in small enclosures, the fourth respondent set about 
raising awareness around the exploitation of captive bred lions. She gathered a team 
which produced the documentary which forms the subject of this application. The 
second respondent is the producer of the film. The third respondent is the special 
consultant, researcher and narrator/lead character in the documentary.[4] The film 
premiered on 22 July 2015 and has since then been shown around the world and 
amongst others on television channels like Discovery, Animal Planet and on 
MSNBC. It is reported to have received national and international acclaim. According 
to the respondents, the aim of the film is to ‘uncover the realities about the multi-
million-dollar predator breeding and canned lion hunting industries in South Africa’ 
and to ‘raise awareness around the exploitation of captive bred lions.’ 

The relief claimed 

[9]          The applicant claims final interdictory relief against the respondents.  

Requirements for a final interdict 

[10]       It is trite law that there are three requirements for the grant of a final interdict: 

(a)  a clear right on the part of the applicant; 

(b)  an injury actually committed or reasonably apprehended; 

(c)  the absence of any other satisfactory remedy available to the applicant. 

 [45]       The documentary is not defamatory of the applicant and Ukutula. But even if 
I was wrong in that regard, I am not persuaded that any such defamation would be 
wrongful. What was shown in the film would be justified by the defences of media 
privilege and fair comment. 

 [50]       The application is therefore dismissed with costs. 

 Grit Blasting Africa (Pty) Ltd v Tarman Holdings (Pty) Ltd (1551/2019) 
[2020] ZALMPPHC 49 (7 July 2020)  

Exceptions- failed to set out the terms contained in clause 10 of the agreement with 
sufficient particularity-In respect of the email attached to the plaintiff’s particulars of 
claim as annexure “NB7”, the plaintiff has failed to set out with sufficient particularity-
exceptions upheld. 

http://www.saflii.org/za/cases/ZAKZPHC/2020/31.html#_ftn4
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The plaintiff has instituted an action against the defendant claiming an amount of R1 
202 548-63. The plaintiff’s claim is based on a written agreement which was entered 
into between the plaintiff and the defendant on 29th January 2018. The agreement 
was for the construction of a road storm water system. The plaintiff avers that during 
the cause of the term of the agreement, the defendant extended the scope of the 
work by instructing the plaintiff to do additional construction work to the main 
agreement. In turn the defendant was pay the plaintiff for such work on delivery of 
the invoice. 

[2]     According to the plaintiff it has duly fulfilled all its obligations in terms of the 
main agreement and as well as the variation order. As per the plaintiff’s particulars of 
claim, the last invoice which it has submitted amounted to R1 782 685-23. Out of that 
amount of the last invoice, the plaintiff issued a credit note of R580 136-60 in favour 
of the defendant which reduced the indebtness of the defendant to R1 202 548.63. 
The plaintiff alleges that the defendant has failed alternatively refused to pay this 
amount. That resulted in the plaintiff instituting an action against the defendant.   

[3]     The defendant defended the plaintiff’s action. The defendant has raised an 
exception in terms of Rule 23(1) of the Uniform Rules of Court (the Rules) in 
terms of which it complains that the plaintiff’s particulars of claim are vague 
and embarrassing and it cannot plead, alternatively the particulars of claim 
does not disclose a cause of action. The defendant’s exception is based on 
two grounds.   

[4]     The defendant’s two grounds of complaints upon which the exception is based 
read as follows: 

          “3. In terms of paragraph 7 of the plaintiff’s particulars of claim, the plaintiff 
avers that the defendant furnished the plaintiff with written instructions to 
undertake additional work and in support of this allegation, the plaintiff 
attaches an e-mail and bill of quantity as annexure “NB7”, to its particulars of 
claim. 

          FIRST GROUND 

            4. In light of the plaintiff’s acknowledgment of the terms of the agreement has 
failed to set out the terms contained in clause 10 of the agreement with 
sufficient particularity in respect of: 

            4.1 who acted on behalf for the defendant in giving instructions? 

            4.2 What the scope of the additional work was, to be undertaken on behalf of 
the defendant; 

            4.3 What the time for the execution of the additional work was; 

            4.4 What the agreed costs for the additional work was 

          4.5 How and when the variation, adjustment or addition was incorporated into 
the agreement. 
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           SECOND GROUND 

            5. In respect of the email attached to the plaintiff’s particulars of claim as 
annexure “NB7”, the plaintiff has failed to set out with sufficient particularity in 
the following aspects: 

            5.1 What scope of the additional work was, to be undertaken on behalf of the 
defendant? 

            5.2 What the time for the execution of the additional work was; 

            5.3 What the agreed costs of the additional work was.”        

In the result I make the following order: 

          20.1 The defendant’s exception is upheld with costs 

          20.2 The plaintiff if it so wish is given 15 days from date of this order within 
which to amend its particulars of claim. 

Changing Tides 17 (Pty) Ltd NO v Frasenburg (19353/2019) [2020] ZAWCHC 59 
(2 July 2020) 

Rule 46A to have the mortgaged property declared specially executable- defendant 
has pension money -unrealistic to sell property-orders given concerning the pension. 

The plaintiff,/applicant, Changing Tides 17 (Pty) Ltd N.O., seeks default judgment 
against the defendant/respondent, Mr Neal Frasenburg, on a dense suite of 
agreements by now unpleasantly familiar to judges around the country together with 
an order declaring the mortgaged property specially executable. 

[2] Summons was issued in November 2019. No notice of intention to defend was 
filed. The plaintiff delivered an application for default judgment together with an 
application in terms of rule 46A to have the mortgaged property declared specially 
executable. These applications were served on the defendant, who filed a notice of 
opposition followed by an opposing affidavit. The applications were postponed for 
hearing on the semi-urgent roll on 17 June 2020. 

[3] Although the defendant was legally represented when the applications first served 
before court on 28 February 2020 and up to the time of the filing of his opposing 
affidavit, his attorneys later withdrew. 

[4] The plaintiff seeks judgment for R264 114,26 plus interest at the agreed rate from 
14 October 2019. The defendant’s answering affidavit does not disclose a defence 
on the merits. The focus of attention is whether, and if so on what terms, the 
mortgaged property should be declared specially executable. The mortgaged 
property is the defendant’s primary residence. When summons was issued the 
defendant was six months in arrears. By the time default judgment was sought, the 
arrears were R32 385, equating to about nine months’ instalments. According to the 
plaintiff, the market value, local authority value and forced sale value of the property 
are R580 000, R515 000 and R490 000 respectively. 
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[61] I make the following order: 

(a) Judgment is granted in favour of the plaintiff in the amount of R264 114,26 
together with interest thereon at the rate of 10,3% per annum, compounded 
monthly in arrear from 14 October 2019 to date of payment. 

(b) The defendant must pay the plaintiff’s costs on the Regional Magistrates’ 
Courts scale, including those reserved by the orders of 28 February 2020 and 
24 March 2020. 

(c) The rule 46A application is postponed sine die in order to allow the plaintiff 
to attach the defendant’s investment with Old Mutual (Old Mutual Max 
Investments Portfolio Number 017806486 – ‘the Old Mutual investment’) in 
satisfaction of the amounts owing by the defendant to the plaintiff hereunder. 

(d) The plaintiff may not, without the leave of the court, issue instructions for 
the sale in execution of the Old Mutual investment before 24 May 2021 but the 
plaintiff may forthwith request the sheriff to act in accordance with rule 45(12) 
by serving on Old Mutual a notice requiring the latter as garnishee to make 
payment to the sheriff in accordance with rule 45(12) when the investment 
matures on 24 May 2021. 

(e) If for any reason the plaintiff does not on 24 May 2021 receive payment in 
full, or on other good cause shown, the plaintiff may, on notice to the 
defendant, re-enrol its rule 46A application, supplemented as needs be. 

(f) The plaintiff may not cause to be attached or sold in execution, in 
satisfaction of this judgment, movable assets of the defendant as specified in 
s 67 of the Magistrates’ Courts Act 32 of 1944. 

 Hill NO and Another v Brown (3069/20) [2020] ZAWCHC 61 (3 July 2020) 

Rules - notice of bar- defendant’s notice, purportedly in terms of rule 23(1)(a), dated 
22 April 2020 is declared to be an irregular step and is set aside-defendant must pay 
the plaintiff’s costs in the rule 30 application. 

The plaintiff contends that the defendant’s delivery of a rule 23(1)(a) notice was an 
irregular step which should be set aside in terms of rule 30(1). It is not in dispute that 
on 15 April 2020 the plaintiff served a valid notice of bar in terms of rule 26 or that 
the defendant’s rule 23(1)(a) notice was served on the last day of the five-day period 
specified in rule 26. The question is whether the service of the rule 23(1)(a) notice 
was a valid response to the notice of bar. 

[3] As applied to a defendant’s response to a combined summons (which is our 
situation), the relevant provisions of the rules are these: 

(a) In terms of rule 19 a defendant has 10 days from service of the summons 
to deliver a notice of intention to defend. 

(b) In terms of rule 22(1) he must file his plea (with or without a claim in 
reconvention) or exception (with or without an application to strike out) within 
20 days after serving his notice of intention to defend. 

(c) Rule 23(1) permits two distinct grounds of exception, viz that the 
particulars of claim are vague and embarrassing or that they lack averments 
necessary to sustain an action. 
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(d) If the defendant wishes to except on the first of these grounds (the vague 
and embarrassing ground), rule 23(1)(a) requires him, as a precursor to the 
exception, to afford his opponent an opportunity of removing the cause of 
complaint within 15 days. The defendant’s notice to this effect must be served 
within 10 days of receipt of the combined summons. (The latter time-limit was 
introduced by an amendment to rule 23(1) which came into force on 22 
November 2019, and is shorter than the period previously allowed.) 

(e) If the plaintiff replies to the notice and the defendant considers that the 
reply does not remove the cause of complaint, the defendant must file his 
exception within 10 days of receipt of the plaintiff’s reply. If there is no reply, 
the defendant must file his exception within 15 days from the date on which 
such reply was due. 

(f) If a defendant fails to deliver his ‘pleading’ within the time laid down in the 
rules, the plaintiff may, in terms of rule 26, serve a notice requiring him to 
deliver his pleading within five days after delivery of the notice. If the 
defendant fails to do so, he is barred and the case proceeds as an unopposed 
matter unless the defendant succeeds in having the bar lifted in terms of rule 
27. 

 [13] On a proper construction of the rules, however, the defendant has not filed a 
proper response to the notice of bar and should now be under bar. If the irregularity 
of the rule 23(1)(a) notice is confirmed by this court and the notice set aside, the 
parties will know where they stand. The defendant, if he wishes to oppose the case, 
will have to apply in terms of rule 27 to have the bar lifted and will need to show good 
cause. Whether or not the defendant will be able to show good cause is not 
something on which I can form an opinion, because I do not know what facts the 
defendant will advance in support of a rule 27 application. 

[14] In the circumstances I make the following order: 

(a) The defendant’s notice, purportedly in terms of rule 23(1)(a), dated 22 April 
2020 is declared to be an irregular step and is set aside. 

(b) The defendant must pay the plaintiff’s costs in the rule 30 application. 
 

Ergo Mining (Pty) Limited v Ekurhuleni Metropolitan Municipality and another 
[2020] JOL 47369 (GJ) 

Plea and counterclaim – Application for leave to amend 

 The respondent municipality had sued the applicant (“Ergo”) for payment of close to 
R73.5 million plus interest in respect of charges for electricity which it alleged it had 
been supplying to Ergo since the end of November 2014. Ergo disputed the claim and 
raised a number of defences which included a denial that the municipality had been 
supplying it with electricity. Ergo maintained that it received its supply of electricity from 
Eskom and had been paying the municipality only the amount it claimed it was liable 
for in terms of Eskom’s applicable tariff rates. The municipality’s claim therefore was 
for the difference between the Eskom tariff and what it had been charging Ergo. 

Ergo also instituted a claim in reconvention for an amount of just under R89.5 million. 
That represented the difference between the amount it had in fact paid the municipality 
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between the period December 2008 to November 2014 and the amount which the 
municipality was liable to pay over to Eskom. The municipality raised a special plea of 
prescription on the grounds that the amount claimed was a debt within the meaning of 
the Prescription Act 68 of 1969. It also pleaded over on the merits. 

In June 2018, Ergo gave notice under Rule 28(1), of its intention to amend the plea 
and counterclaim. 

Held that an amendment will generally be granted to enable the real issues between 
the parties to be properly ventilated. Thus, a pleading which does not disclose a cause 
of action or defence will not qualify. An amendment will also not be granted if it results 
in prejudice that cannot be cured by an award of costs or a postponement. 

Provided that the substance of the matter claimed in an amendment, as opposed to 
say its precise legal characterisation, is set out in the original claim then it will remain 
the same “debt” for purposes of avoiding prescription. 

The court examined each of the grounds for objecting to the amendments and found 
none to have any merit. The application for leave to amend was granted. 
 

FourieFismer Incorporated and others v Road Accident Fund and others and 
related matters 

Review applications-Constitutional and Administrative Law – Road Accident Fund – 
Contracts with service providers – Cancellation of contract – Lawfulness 

Three review applications brought by attorneys contracted to the Road Accident Fund 
(RAF) were heard simultaneously. Such attorneys (commonly known as panel 
attorneys) were selected after the adjudication of a tender procurement process in 
terms of section 217 of the Constitution, which had to be fair, equitable, transparent, 
competitive and cost-effective. The selected attorneys formed a panel contracted to 
the RAF for a period of five-years, and the RAF from time to time would select an 
attorney from the panel to provide specialist litigation services in the various courts. 
The relationship between the RAF and the panel attorneys was governed by an 
agreement (“the SLA”) which was to lapse with the effluxion of time on 29 November 
2019. On 30 November 2018, tender RAF/2018/00054 was published. Whilst still busy 
with the adjudicating of tender RAF/2018/00054, two addendums were made to the 
SLA to extend the contract period between the panel attorneys and the RAF until 31 
May 2020. The initial SLA catered for notification 4 months before the SLA would come 
to an end. By way of a second addendum, the RAF reduced the notification period to 
1 month. 

As a result of ongoing severe financial constraints experienced by the RAF, it was 
decided that legal services be sourced internally and no longer outsourced. That led 
to the decision to cancel tender RAF/2018/00054. 

The panel attorneys in the three applications sought the review, setting aside and 
declaration as constitutionally invalid, the RAF’s decisions to require the panel 
attorneys to hand over their files which were not finalised; to cancel a tender; and to 
dispense with the services of the panel attorneys from 1 June 2020. 

Held that the RAF is a social security scheme, acting on behalf of the State to protect 
the freedom and security of persons and is obliged to afford an appropriate remedy to 
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victims of motor vehicle accidents who suffer bodily injury as a result of someone else’s 
negligence. 

The first question addressed by the court was whether the second addendum was 
valid and lawful. Recognising that the contract between the parties was governed by 
administrative characteristics, the court rejected the RAF’s contention that it was 
exercising its contractual rights in a private law relationship. The administrative 
characteristic still remained as it performed its social duty for the State and was bound 
to exercise its contractual rights in a procedurally fair and lawful manner. The fact that 
the contractual rights arose from a tender was irrelevant. The unilateral prescription 
by the RAF of the terms of the addendum was found to be an abuse of its power in 
performing a public duty. 

The RAF’s power to procure the services of the panel attorneys derived from section 
217 of the Constitution, and insofar as the second addendum would have been 
imposed upon the panel attorneys in contravention of section 217, it was invalid and 
unlawful. 

The court concluded that the notices to cancel and the cancellation of the contract 
were reviewed and set aside on the ground of invalidity. The RAF was ordered to fulfil 
all of its obligations to the panel attorneys in terms of the existing SLA, and the said 
order was to operate for six months from date of issue. 
Moyo v Old Mutual Limited and others 2020] JOL 46822 (GJ) 

Interdict – Application for interim interdict – Application to consolidate 

In an urgent application, the applicant sought, pending the determination of the relief 
set out in part B of the main application, an interdict preventing the respondents from 
taking any further steps in the advertisement and/or recruitment process in respect of 
the position of Chief Executive Officer of the first respondent (“Old Mutual”). He also 
sought an order consolidating and hearing the present application with the urgent 
contempt of court application currently before the court under the same case number, 
in terms of Rule 11 of the Rules. 

Held that the consolidation application did not serve the interests of justice as it 
involved an application of some 500 pages and concerned voluminous issues which 
were not germane to the present application. The consolidation would result in a 
lengthy hearing concerning wide-ranging issues of fact and law which were not yet 
ready to be heard and which should not be heard with the present matter which 
involved a crisp issue. 

The court then turned to the interdictory relief sought. The first respondent employed 
the applicant as its Chief Executive Officer (“CEO”) during June 2017. During May 
2019 the first respondent decided to suspend the applicant. The applicant believed 
that his suspension was unlawful. In June 2019, the first respondent terminated the 
employment of the applicant relying upon a six month no-fault termination provision 
contained within the contract. The applicant instituted urgent proceedings to declare 
the suspension and termination unlawful and sought to be temporarily reinstated. He 
obtained an interim order in that regard. However, that order was overturned on 
appeal. 

The consequence of the appeal court order was that there was no interim order 
interdicting any conduct on the part of the first respondent and that there was deemed 
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never to have been any such order. The fact that there were appeal proceedings 
pending did not revive the interim order. In any event, the requirements for the granting 
of an interim interdict were not met. 

The application was dismissed. 
 
STAUFEN (PTY) LTD v MINISTER OF PUBLIC WORKS AND OTHERS 2020 (4) 
SA 78 (SCA) 
 
Review — Decision of functionary — Acting under specialised legislation — Deviation 
from general requirements for administrative action — Principle of deference — 
Promotion of Administrative Justice Act 3 of 2000, s 6. 

 
The present judgment dismissed an appeal against Staufen Investments (Pty) Ltd v 
Minister of Public Works and Others 2019 (2) SA 295 (ECP), in which the High Court 
in a review application found that the state had lawfully expropriated various 
servitudes over part of appellant's farm in order to accommodate an electrical 
substation and transmission lines Eskom had unlawfully erected there before. The 
state's decision to expropriate was made by the first respondent minister in 
September 2016. The appeal focused on two matters: (1) the lawfulness of an 
expropriation that regularised Eskom's unlawful occupation and (2) whether it 
constituted fair administrative action under s 6 of the Promotion of Administrative 
Justice Act 3 of 2000. The appellant argued throughout for the relocation of the 
substation to adjacent state-owned land (the 'alternative land' argument). 
 
Held 
There was no authority for the appellant's proposition that an expropriation could not 
occur if there was pre-existing unlawful use and occupation was a novel one: the 
sole consideration was whether it was for a public purpose or in the public interest, 
and it was not disputed that the substation indeed served the local public (see [31]). 
Hence the application to expropriate was for a 'public purpose' or in the 'public 
interest', namely the provision of electricity (see [32]). The minister correctly used 
expropriation to regularise Eskom's position (see [36]). 
Generally, fair administrative action would require providing any person whose rights 
or legitimate expectations were materially and adversely affected with adequate 
notice of the proposed action, a reasonable opportunity to make representations, a 
clear statement of the administrative action, adequate notice of any right of review or 
internal appeal and to request reasons. Where, as here, government actors were 
empowered to follow procedures that deviated from these general requirements, no 
complaint could be raised, provided that the procedure adopted was fair. (See [46].) 
It had to be borne in mind that the minister's decision was a multifaceted and 
polycentric one that required an equilibrium to be struck between competing 
interests. Although it was not immune from judicial review, the principle of deference 
to the expropriating authority's expertise applied. (See [48].) 
The court analysed each of the appellant's complaints of unjust administrative action 
and found no merit in any of them (see [49] – [71]). It deferred to the first 
respondent's view that the relocation of the substation would have been irrational in 
view of the costs involved (see [64] – [65]). 
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Since the description of what was to be expropriated was inaccurate in the 
expropriation application, and the uncertainty perpetuated in the High Court's order, 
the latter had to be adjusted to correct this.  
 
COMPETITION COMMISSION v BANK OF AMERICA MERRILL LYNCH 
INTERNATIONAL LTD AND OTHERS 2020 (4) SA 105 (CAC) 
 
Jurisdiction — Competition Tribunal — Peregrini not domiciled, carrying on business, 
or with physical presence in South Africa. 

 
Appellant, the Competition Commission, initiated a complaint against respondent 
banks, of collusion to fix prices and divide markets in respect of the rand – dollar 
exchange rate (see [8]). Of those banks, certain of them were peregrini who were 
neither domiciled, nor carrying on business, nor with any physical presence in South 
Africa (see [15]). 
The Commission later referred the complaint to the Competition Tribunal, and one of 
the issues in its judgment was its jurisdiction (see [15]). This in the light of s 3(1) of 
the Competition Act 89 of 1998, which provides, inter alia, that the Act applies to all 
economic activity which has an effect within the Republic (see [36]). 
The Tribunal's finding was that s 3(1) did not repeal the common-law requisite of a 
forum having personal jurisdiction over those before it (see [22]); that it had no such 
jurisdiction over the peregrini (see [23]); but that it nonetheless had the power to 
issue a limited declarator (see [23]). 
The peregrini then appealed the issue of the declarator, and the Commission cross-
appealed the finding of no personal jurisdiction over the peregrini (see [30]). 
The questions before the Competition Appeal Court were whether, given the 
presumption against extraterritoriality, the Act nonetheless applied extraterritorially; 
and whether the Tribunal required personal jurisdiction over the peregrini in order to 
hear the matter (see [35]). 
The Competition Appeal Court found, following authority, that the Competition Act 
could apply extraterritorially notwithstanding the presumption against it (see [38] and 
[43]); and that, even absent submission, physical presence, or attachment of 
property, a court could have personal jurisdiction if the peregrine concerned were 
sufficiently connected to its area of jurisdiction (see [80] – [81]). 
Appeal and cross-appeal upheld, and ordered, inter alia, that the Tribunal's order be 
set aside, and replaced with an order requiring the Commission to file a new 
complaint referral affidavit (see [82]). 
 
COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE v PUBLIC 
PROTECTOR AND OTHERS 2020 (4) SA 133 (GP) 
 
Costs — Costs de bonis propriis — When to be awarded — Against Public Protector 
— Where Public Protector litigated in bad faith and recklessly. 

Under s 69(1) of the Tax Administration Act 28 of 2011 (the TM) 'current or former 
SARS official[s] must preserve the secrecy of taxpayer information and may not 
disclose [it] to a person who is not a SARS official'. Here the Public Protector (the 
PP), who was after certain taxpayer information relating to an investigation she was 
conducting, purported to exercise her subpoena powers under Public Protector Act 
23 of 1994 (the PPA) when she directed the Acting Commissioner of Sars (the 



336 
 

Commissioner) to appear before and provide her with requested taxpayer 
information. 
The Commissioner would not comply, citing non-disclosure obligations under s 69(1) 
of the TM. Sars and the PP, though, agreed to jointly seek legal opinion on this 
issue. This opinion confirmed that there was no conflict between the two Acts — that 
properly interpreted the PP's subpoena powers did not include the power to compel 
disclosure of Sars' confidential taxpayer information. The PP however continued to 
insist that her subpoena powers under the PPA trumped the confidential status of the 
taxpayer information under the TM; obtained her own legal opinion to that effect; and 
some time later issued a second subpoena to the Commissioner, relating to the 
same investigation and taxpayer information. 
This case concerned the Commissioner's response: an application for a declaratory 
order that s 69(1) of the TM constituted 'just cause' for his refusal as contemplated in 
s 11(3) of the PPA (quoted in [2.1]); and that the PP's conduct in this matter 
warranted that she pay 15% of the costs de bonis propriis. The High Court, granting 
the orders sought — 
 
Held 
As to the declaratory relief 
The phrase 'just cause' as envisaged in s 11(3) of the PPA simply meant 'valid 
grounds' or 'reasonable grounds' or 'valid reasons'. One had 'just cause' if the 
underlying reason for doing or not doing something was based on or was consonant 
with the Constitution or the law. It meant that a person who was prevented by the law 
from disclosing any information, had a 'valid reason' or reasonable ground to refuse 
to cooperate with the PP. Here Sars was prevented by the provisions of s 69(1) from 
complying with the PP's subpoena.  
The PP's power to subpoena a witness to give evidence or to produce a document 
may not be invoked to coerce that witness to violate the law under which such a 
witness operated. Once she was given this advice, the PP had a choice either to 
approach the court in terms of s 69(2)(c) of the TM or to approach the taxpayer in 
terms of s 69(6)(b) of the TM for their permission to obtain their taxpayer information 
from Sars. (See [13].) 
The PP was required to act in accordance with the law. Her powers of subpoena, 
which emanated from the PPA and not from the Constitution, were accordingly 
subject to the law. They therefore did not trump the provisions of s 69(1) of the TM or 
'just cause' as set out in s 11(3) of the PPA. The presence of the phrase 'just cause' 
in s 11(3) of the PPA was evidence enough that her powers were not limitless; the 
Constitution itself required that the PP's powers be regulated by national legislation. 
(See [36] – [37].) 
As to costs 
The PP was a public litigant. It was expected of her never to act mala fide or in bad 
faith or exhibit any gross negligence in her conduct. Her conduct was inexcusable — 
to agree to seeking counsel's opinion on a matter; to taking part in the identification 
of counsel whose opinion on the matter would be sought; to preside over the 
identification of the topic; to reject counsel's opinion and to seek a different opinion 
without involving Sars, was a demonstration of negotiating and acting in bad faith. 
She acted recklessly by issuing the second subpoena much against advices without 
any attempt on her side to verify such advices. The circumstances under which 
public officials may be ordered to pay costs out of their own pockets existed in the 
present case. (See [16], [23], [39] and [50] – [52].) 
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THE FONARUN NAREE 
TRUSTEES, COPENSHIP BULKERS A/S (IN LIQUIDATION) AND OTHERS v 
AFRI GRAIN MARKETING (PTY) LTD AND OTHERS 2020 (4) SA 188 (GJ) 
 
Court — Powers — Power to determine moot or academic issues — Discretion to 
decide such issues in interests of justice — Arising also where matter becomes 
academic after case instituted and argued but before judgment delivered. 

Interpleader proceedings — Sheriff triggering interpleader proceedings in wake of 
arrest under s 5(3) of AJRA where third party making claim to property — Applicant's 
claim to hold property in security under s 5(3) constituting adverse claim sufficient to 
trigger interpleader proceedings — Position analogous to that obtaining where third 
party makes adverse claim to property seized by sheriff in execution — Admiralty 
Jurisdiction Regulation Act 105 of 1983, s 5(3); Uniform Rules of Court, rule 58. 

 
A court's power to decide moot or academic issues in the interests of justice may 
arise not only on appeal but also where the matter becomes moot after a case was 
instituted and argued but before judgment (see [21]). Here the court decided to 
exercise the latter power in order to decide a matter that was rendered moot by a 
judgment of the Supreme Court of Appeal on the grounds that it (1) raised important 
issues for the development of admiralty law; and (2) the question of costs still had to 
be dealt with. (See [18] – [22].) 
Rule 58 of the Uniform Rules of Court — 'Interpleader' — provides an expeditious 
procedure by which a party, who knows that two or more other parties intend making 
adverse claims on an asset controlled by it, can ask the court to decide who is 
entitled to it. Interpleader is often provided in execution where a third party makes an 
adverse claim to property seized by the sheriff. (See [24] and [28] – [31].) 
The applicants sought to set aside interpleader proceedings commenced by the third 
respondent, the sheriff, in respect of moneys arrested at their instance under s 5(3) 
of the Admiralty Jurisdiction Regulation Act 105 of 1983. The arrested moneys were 
held in bank accounts and the applicants and the second respondent (on behalf of 
the first respondent) asserted rights to them. The applicants effected the arrest for 
the purpose of providing security for their claims against the first respondent in 
arbitration proceedings pending in London. The applicants opposed interpleader, 
arguing it was incompetent because the procedure was confined 
to execution whereas in the present case the moneys were arrested for purposes 
of security under s 5(3) of the Admiralty Act. 
While there was no precedent in respect of interpleader proceedings initiated by a 
sheriff in the wake of the granting of an arrest order under s 5(3) where a third party 
made an adverse claim to the property, the second respondent submitted that the 
present case was nevertheless classically suited to interpleader proceedings. The 
applicants argued, per contra, that the jurisdictional facts to trigger interpleader 
proceedings were absent because the applicants made no claim to the moneys. Any 
claim, they argued, would only be made if the first applicant were successful in the 
London arbitration. 
 
Held 
The applicants' argument overlooked the fact that the applicants did assert a claim in 
respect of the moneys, namely their claim to hold the moneys as security under s 
5(3). There was no material difference between the case of a sheriff who was 



338 
 

directed by the court to attach property for sale in execution and was then faced by 
an adverse claim from a third party and the present case. In both cases control over 
the property, but not ownership, passed from the owner to the sheriff, who had no 
personal interest in it. (See [4], [34].) 
Where the proceedings concerned property arrested as security, the sheriff would, 
as in the case of conflicting claims relating to property attached in execution, hold the 
position of an interpleader 'applicant', and the party who obtained an arrest order, 
that of a 'claimant', as defined in rule 58. Since it was therefore not irregular for the 
sheriff to have triggered interpleader proceedings as she did, the application to set 
them aside would be dismissed.  
 

Administrator of Dr JS Moroka Municipality and others v Kubheka [2020] 3 All 
SA 96 (ML) 

Legal Practice – Legal representatives’ appearance in court – Regulation of litigation 
during national State of disaster – Regulations issued by Minister of Co-Operative 
Governance and Traditional Affairs restricting movement of persons and goods from 
within disaster-stricken area – Permits required by legal representatives in terms of 
directives, which restricted access to courts to persons with a material interest in a 
case, subject to certain exceptions and social distancing requirements – Non-
compliance with regulations – Practitioners who acted recklessly by travelling across 
border in breach of regulations, not permitted to charge clients any fees for 
preparation, travelling or appearance in court. 

In an application involving the lack of potable water for residents of a municipality, the 
litigation commenced against the backdrop of directives governing the State of 
Disaster which was declared in South Africa in March 2020. In terms of the declaration, 
a national lockdown was decreed, in an effort to combat the spreading of the Corona 
Virus (“COVID-19”). 

Regulations were issued by the Minister of Co-Operative Governance and 
Traditional Affairs (the “Minister”) restricting the movement of persons and goods from 
within the disaster-stricken area. In terms of the Regulations, all persons were for the 
period of lockdown confined to his/her places of residence, unless strictly for the 
purposes of performing an essential service obtaining an essential service or goods, 
collecting a social grant or seeking an emergency, life-saving or chronic medical 
attention. Gatherings, apart from funerals were prohibited, and the movement between 
provinces and between metropolitan and district areas was prohibited. 

The present judgment dealt with the presence of the various legal representatives in 
court in the matter referred to above. Four advocates appeared as well as other 
individuals and attorneys who indicated that they were legal practitioners involved in 
the matter, and indicated that they were in possession of permits. Those that were not 
in possession of permits at court undertook to provide such permits before 12pm on 1 
April 2020, but failed to do so. 

Held – Services of legal practitioners and the courts were declared essential services, 
acknowledging that legal practitioners could be required to travel from their homes to 
court to attend to urgent and essential matters. The normal business activities of legal 
practitioners were also disrupted as they, as well as their staff, in terms of the 
regulations, were restricted to their places of residence for the duration of the 
lockdown. Only in exceptional circumstances could legal practitioners leave their 
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residences, other than to purchase food, medicine or attending medical emergencies. 
In order to avoid personal contact between any of the role players in the justice system, 
to avoid, combat and prevent the spread of COVID-19 in courts, the directives 
restricted access to the court precincts and justice points to persons with a material 
interest in a case, subject to certain exceptions and social distancing requirements. 
Entering into courts and court precincts would be permitted only in essential and 
urgent matters. The permits relied on by the practitioners who did have them in court 
were found to be non-compliant with the regulations. Several practitioners acted 
recklessly by travelling across the border in breach of the regulations and openly 
defied the regulations and directives in terms of the Disaster Management Act 57 of 
2002. Those who acted contrary to the regulations were not permitted to charge their 
clients any fees for preparation, travelling or appearance in court on the relevant date. 
 

Hewetson v Law Society of the Free State [2020] 3 All SA 15 (SCA) 

Legal Practice – Attorney – Striking from roll – Appeal against sanction – Section 
22(1)(d) of the Attorneys Act 53 of 1979 – Any person who has been admitted and 
enrolled as an attorney may on application by the society concerned be struck off the 
roll or suspended from practice by the court within the jurisdiction of which he 
practices if he, in the discretion of the court, is not a fit and proper person to continue 
to practise as an attorney – Whether person should be suspended from practice or 
struck off roll is within the discretion of the court. 

The appellant (“Mrs Hewetson”) and her husband practised as attorneys in the Free 
State for many years. On 23 June 2016, the Law Society of the Free State (the “Law 
Society”) obtained interim relief against them in the High Court pending an 
investigation into the financial affairs of their firm. They were subsequently struck from 
the roll of practising attorneys and the firm was placed in liquidation. The appellant 
appealed against the harshness of the sanction. 

Held – The application in the High Court was brought in terms of sec tion 22(1)(d) of 
the Attorneys Act 53 of 1979, which provides that “any person who has been admitted 
and enrolled as an attorney may on application by the society concerned be struck off 
the roll or suspended from practice by the court within the jurisdiction of which he or 
she practices. . .if he or she, in the discretion of the court, is not a fit and proper person 
to continue to practise as an attorney.” The test to determine whether a person is fit 
and proper is well established. The first enquiry is to determine whether the offending 
conduct has been proven on a balance of probabilities. Once this is shown, the second 
enquiry is to determine whether the person is fit and proper taking into account the 
proven misconduct. The final enquiry is to determine whether the person concerned 
should be suspended from practice for a fixed period or should be struck off the roll. 
The last two enquiries are matters for the discretion of the court, which involve a value 
judgment. Only the final stage of the enquiry is relevant in this matter. The appellant, 
for the purposes of the appeal, conceded that she was not a fit and proper person to 
practise and, therefore, the only question that remained was whether the High Court 
was correct in striking her off the roll. The appellant contended that her suspension 
from practice would have been sufficient. 

An appeal court has limited grounds to interfere with the decision of a High Court in 
matters such as this. 



340 
 

Taking into account the testimony of the appellant, the majority of the Court formed 
the view that she should be given an opportunity to give oral evidence on when she 
first became aware of the misappropriation of trust funds by her husband and co-
director of the firm. The application to strike the appellant from the roll of attorneys was 
referred to a freshly constituted bench of the High Court for its determination after 
hearing such oral evidence. 

Makeshift 1190 (Pty) Ltd v Cilliers [2020] 3 All SA 234 (WCC) 

Spoliation application – Electricity supply – Discontinuation of – Spoliation action – 
Whether occupier of property in terms of a precarium has possession of an electricity 
supply in the sense required for spoliatory relief – Insofar as supply of electricity was 
an incident of the precarium in terms of which property was occupied, the right relied 
on was one enjoying the protection of the mandament van spolie. 

The appellant (“Makeshift”) was the owner of a farm on which the respondent occupied 
a building with her husband (“Tom”) and children. The building was served by Eskom 
electricity. The Eskom contract was in Makeshift’s name but Tom paid the bills, at least 
since the time he began occupying the store. On 20 or 21 December 2017, the Eskom 
electricity on the farm was disconnected. The only part of the farm served by Eskom 
electricity at that time was the building and its related facilities. The electricity was 
disconnected because Makeshift had cancelled its contract with Eskom. As a result of 
the cancellation, Eskom sealed the electricity box on the farm. 

Flowing from an urgent ex parte spoliation application, an ex parte order was issued 
calling on the relevant respondents to show cause why final orders should not be 
granted ordering them to remove the locks on the electricity box or to provide the 
respondent with a key; ordering them to switch on the supply of electricity to the store 
or to authorise the respondent to do so; ordering them to restore the electricity supply 
to the property by not later than 4pm on 21 December 2017; prohibiting them from 
depriving the respondent of her possession and use of electricity and water without a 
court order. 

The respondents did not comply with the interim order and litigation proceeded. 
Eventually, the magistrate’s court granted final orders in terms of the rule nisi and 
ordered Makeshift to pay costs on the attorney and client scale. 

On appeal, Makeshift disputed that the respondent had possession of an electricity 
supply in the sense required for spoliatory relief. 

Held – A supply of electricity and water to a residential property is a practical necessity 
in order for an occupant to use the property as a dwelling. When such supply is 
terminated, the occupant experiences a significant disturbance in his occupation. 
However, that does not suffice to make the alleged right to electricity and water an 
incident of the possession or control of the property. 

On the respondent’s version, her family had permission to construct buildings and 
occupy it. In the absence of further facts, it could only be said that they occupied the 
store by virtue of a precarium, ie that Makeshift gave them a precarious right to 
construct and occupy the building, terminable on reasonable notice. Their alleged right 
to electricity would have been of a similar kind. In terms of the precarium, Makeshift 
permitted Tom and his family, as an incident of their occupation of the building, to use 
the electricity supplied by Eskom to Makeshift, on the basis that Tom would pay the 
monthly bills.  
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A precarium is a contractual relationship. In the present case, the alleged contractual 
relationship embraced possession of the store and a right to Eskom electricity, 
provided that Tom and the respondent paid the Eskom bills. The supply of Eskom 
electricity was an adjunct to, or incident of, the precarium in terms of which Tom’s 
family occupied the building. The alleged right to a supply of Eskom electricity was an 
incident of the respondent’s possession of the building and was not a mere personal 
right. The alleged right was thus one enjoying the protection of the mandament. 

Makeshift’s appeal was thus dismissed. 
 

Natures Choice Farms (Pty) Ltd v Ekurhuleni Metropolitan Municipality [2020] 3 
All SA 57 (SCA) 

Separation of issues – Rule 33(4), Uniform Rules of Court – Determination of scope 
of order of separation – Court setting out the principles which should apply to the 
making of orders of separation in terms of rule 33(4). 

Local Government – Supply of water by municipality – Municipal water tariffs – 
Discovery of error in application of tariff – Claim for payment of correct amount due – 
Defence of prescription – Determination of when debt became due leading to 
conclusion that claim for payment had not prescribed in terms of Prescription Act 68 
of 1969. 

The appellant (“NCF”) conducted business within the geographic jurisdiction of the 
respondent municipality (“Ekurhuleni”). It used a substantial quantity of water which 
was supplied by Ekurhuleni in the discharge of its statutory service delivery obligation. 

An inspection and tests conducted on the water measuring assembly (the 
“assembly”) at the premises of NCF in June 2010 revealed that NCF had consistently 
been billed for only 10 per cent of its actual water usage due to the incorrect factor 
attached to the water meter being recorded in the financial accounting system of 
Ekurhuleni. The error was corrected, and the finance department of Ekurhuleni was 
instructed by Ekurhuleni’s infrastructure department, to recover the amounts due in 
respect of the actual usage for the period of 36 months prior to the correction. 

NCF resisted the demand and Ekurhuleni threatened to interrupt its water supply 
unless payment was made. That prompted NCF to obtain an interim interdict to 
prevent the interruption of its water supply and the institution of an action for a 
declarator that it was not indebted to Ekurhuleni in the amount claimed. It contended 
that the claim had become prescribed and unenforceable by the effluxion of time in 
terms of the relevant provisions of Ekurhuleni’s schedule of tariffs for the supply of 
water. Ekurhuleni denied the contention and filed a claim in reconvention in which it 
sought payment of the disputed amount. NCF, in turn, raised a special plea of 
prescription and Ekurhuleni replicated to raise a number of defences to the special 
plea. The issue of prescription was dealt with in the High Court, and subsequently in 
an appeal before the Full Court, under rule 33(4) of the Uniform Rules. The High Court 
upheld NCF’s contention that the debt had prescribed and ordered Ekurhuleni to 
reverse the charge. The Full Court, however, came to the contrary conclusion and set 
aside the order made by the High Court. The present appeal against the order of the 
Full Court was with the special leave granted by the present Court. 

Held – Although the issue of the alleged prescription of Ekurhuleni’s claim was dealt 
with in the High Court in terms of rule 33(4) and an order in terms of the rule was 
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granted at the commencement of the trial, on appeal the parties were not in agreement 
as to the scope of the separation. The question was whether the issue of prescription 
was included in the separation order or was to be adjudicated in due course as 
submitted by Ekurhuleni. The Court referred to the principles which should apply to 
the making of orders of separation in terms of rule 33(4), and held that the order in this 
case made no attempt to circumscribe the separated issue at all. It provided for NCF’s 
claim to be decided separately and before any evidence was heard in respect of the 
claim in reconvention. An examination of NCF’s pleaded claim showed that it did not 
place any reliance on the provisions of the Prescription Act 68 of 1969, and relied 
solely on the interpretation of the schedule for its contention that the claim had become 
prescribed before Ekurhuleni billed for the disputed amount. Consequently, the issue 
of prescription raised in the special plea in reconvention was not before the court, and 
the order of the High Court could not be sustained. 

The next issue was the construction to be placed on the relevant provisions of 
Ekurhuleni’s schedule of tariffs for the supply of water. The schedule had its foundation 
in section 74 of the Local Government: Municipal Systems Act 32 of 2000, which 
enjoined Ekurhuleni to adopt and implement a tariff policy on the levy of fees for 
municipal services which complied with the provisions of the Act. In that regard section 
74(2) sets out various principles which must be reflected in its tariff policy. Three of 
those principles were material to the present dispute. First, section 74(2) provides that 
the policy must reflect the principle that users of municipal services should be treated 
equitably in the application of tariffs. Second, section 74(2)(b) requires that the amount 
which individual users are to pay for services should generally be in proportion to their 
use of that service. Finally, section 74(2)(d) requires that tariffs must reflect the cost 
reasonably associated with the rendering of the service, including capital, operating, 
maintenance, administration and replacement costs, and interest charges. 

Paragraph 12 of the schedule allowed Ekurhuleni to recover what was due to it in 
respect of water consumed by users in circumstances where a bona fide error in the 
calculation of charges occurred due to a factor or coupling error. Where the error is 
only discovered long after the use occurred, accurate measurements may not be 
available, and a formula was thus provided by which to determine a deemed volume 
of water. The provision limited the recovery of the rectified charge to the last 36 
months, prior to the discovery of the error, during which the incorrect charge was 
levied. It accordingly related to the calculation of the rectified charge and had no 
bearing on when an invoice was rendered or when a claim for payment of the rectified 
charge would become unenforceable. The relevant period in the present case fell 
within the 36 months preceding the discovery of the error. The Court held that the 
schedule was not an Act of Parliament and found no application to the prescription of 
the claim. The issue of prescription had to be decided on the application of the 
provisions of the Prescription Act when the claim in reconvention was adjudicated. In 
the result NCF’s assertion that Ekurhuleni’s claim became unenforceable by virtue of 
the provisions of paragraph 12 of the schedule, whether by prescription or otherwise, 
could not be sustained. The Court considered the provisions of the Act regarding when 
a debt is due and the interruption of prescription, and ruled as follows. The amount 
claimed arose and became due upon discovery of the factor error. At that stage all the 
facts from which the rectified charge arose were known, the amount of the claim was 
liquidated and the debt was immediately payable. Ekurhuleni would immediately have 
been entitled to demand payment based on the actual water measurements in respect 
of water usage that had already occurred. On that basis, prescription began to run on 
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11 June 2010. The rendering of a consolidated invoice did not serve to interrupt 
prescription. In the circumstances the conclusion of the Full Court could not be 
sustained. 

The appeal was accordingly upheld. 

 

Osman Tyres and Spares CC and another v ADT Security (Pty) Limited [2020] 3 
All SA 73 (SCA) 

Absolution from the instance – Absolution justified where no evidence existed on which 
a court acting carefully could or might find in claimant’s favour in respect of personal 
claim. 

Corporate and Commercial – Contract – Contractual claim arising from alleged 
negligent breach of contract by security service provider – Appeal against granting of 
absolution from the instance – Where contractual terms were clear and unambiguous 
in excluding liability for negligent conduct of service provider, no case could be found 
to have been made against company. 

The first appellant (the “CC”) and second appellant (“Mr Osman”) instituted damages 
claims against the respondent (“ADT”). The CC’s claim was for contractual damages 
based on a written agreement, concluded between the CC and ADT on 6 February 
2005, for the rendering of security services at the CC’s business premises. That 
agreement was admitted by ADT. All that remained to be considered to complete a 
cause of action for contractual damages were the breaches of the agreement and the 
damages caused by such breaches. By the time the matter was argued before the 
High Court, it was apparent that Mr Osman’s claim was a delictual claim. 

The High Court, despite applying the wrong test, correctly granted an order absolving 
ADT from the claim of Mr Osman. The material remaining question on appeal was 
whether an order of absolution was justified in respect of the CC’s claim. 

In deciding the appeal, the present court agreed on the fate of Mr Osman’s claim, 
which was dealt with in the dissenting judgment. The majority of the court dealt only 
with the CC’s claim. 

Held – Mr Osman’s claim hinged on allegations that ADT failed in its duty to protect 
the CC’s premises. However, no evidence was given on which it could be found that 
ADT had acted wrongfully. Accordingly, there was no evidence on which a court acting 
carefully could or might find in his favour in respect of his personal claim. That was 
sufficient reason on its own to justify the order of absolution in respect of Mr Osman’s 
claim. 

Agreeing with the minority ruling that the particulars of claim were not a model of 
clarity, the majority judgment began by confirming that the CC’s claim was one in 
contract, and that reliance was placed on a written agreement. The entire agreement 
was annexed to the particulars of claim, but it was not stated which provisions of the 
written agreement were alleged to have been breached or in what respects. In the 
minority judgment, it was stated that he material issues relevant to the CC’s 
contractual claim included, inter alia, the specific obligations undertaken by ADT as 
part of the service it would render to the CC in terms of the agreement, and details of 
the respects in which the CC contended that ADT had breached the agreement. 
Having regard to the agreement, the majority judgment highlighted the specific 
contractual terms relevant to the claims brought against ADT, and to the exclusionary 
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clauses contained in the agreement. Such clauses were clear not ambiguous. It was 
clearly stated that while ADT would exercise reasonable care, it gave no guarantee; 
that the contract was not an alternative to insurance; and that ADT was not liable to 
the CC for any damage or loss incurred. Where a contract has been reduced to writing, 
the writing is regarded as the exclusive embodiment or memorial of the transaction 
and no extrinsic evidence may be given of other utterances or jural acts by the parties 
which would have the effect of contradicting, altering, adding to or varying the written 
contract. Testimony by Mr Osman of certain oral representations made by an ADT 
employee at the time of signing the agreement was therefore inadmissible. 

In the minority ruling, it was stated that the court below was responsible for 
formulating clearly which issues were separated, but did not do so, and that the 
separation of issues was dealt with in a cursory matter, leaving uncertainty around 
what was to be included under the merits which were separated for hearing. However, 
the majority held that although no formal order issued in terms of rule 33(4), the CC 
could not have been under any illusion as to the elements of the claim that had to be 
satisfied to survive absolution 

On a proper interpretation of the agreement, the CC was found by the majority of the 
court to have failed to make out a prima facie case. The appeal was accordingly 
dismissed with costs. 
 

De Kock and others v Legal Practice Council Gauteng Provincial Office [2020] 
JOL 47771 (GP)  

Attorneys-article clerks-contracts of clerkship-Legal Practice Council opposing - not 
possible to enter into such a cession agreement as none of the new directors could 
act as cessionary.  

Legal Practice Council-Rule 22.1.9 -   such irregular service only applies to 
applicants who were party to a practical vocational training contract whilst rendering 
irregular services- no practical vocational contract exists cannot be condoned 

Attorneys-Examinations undertaken  LPC says-null and void - she was not serving 
under a valid practical training contract at the time of writing the examinations and 
therefore did not meet the requirements of the Act to be subjected to the 
examinations- Court says LPC it should not have conducted the assessment on the 
applicant. The wording is not that such a candidate may not undertake the 
examinations. The respondent allowed the applicant to register for the examinations 
and it subjected her to such an assessment, which she passed. No real purpose in 
her re-writing the examinations  

“Further and /or alternative relief”-when granted 

The above applications are all brought by candidate attorneys who had entered into 
contracts of clerkship of articles during January 2018 which contracts were 
registered in terms of the provisions of the now repealed Attorneys Act 53 of 1979 
with the then l aw Society. Two of the applicants 2 entered into a contract with Mr 
Swanepoel, and two entered into a contract with his wife, Mrs Swanepoel, who was 
also a director at the firm. All four applicants were under the direct supervision of Mr 
Swanepoel whilst serving the period in terms of their contracts.  
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The said Mr Swanepoel ceased to practice as a director under the name and style of 
D J Swanepoel Attorneys and Associates ("DJS") in November 2018, when he 
handed the firm over to three new directors, Mr L Steenkamp, Mrs D Bachan and 
Mrs C Thompson. It appears from the founding affidavits that this handover took 
place on 9 November 2019. The name of the firm was then changed to LS 
lncorported Attorneys ("LS lnc"). 

The applicants have not yet completed the time period under the contract of 
clerkship of articles under the supervision of Mr Swanepoel. None of the new 
directors who took the firm over, qualified to enter into a practical vocational training 
contract as per the Legal Practice Act 29 of 2014, which came into operation on 1 
November 2018.  

The applicants and Mr Steenkamp were aware that cession agreements had to be 
entered into between them and a new principal in terms of the provisions of the 
Legal Practice Act, but it was not possible to enter into such a cession agreement as 
none of the new directors could act as cessionary.  

The applicants all remained on at the firm LS Inc and continued with their same 
duties as they did before the handover of the firm. During November 2018 Mr 
Steenkamp attended the offices of the LPC to obtain the necessary prescribed 
cession form, but these forms were not yet available. The forms were obtained by 
him sometime in December 2018. It is not stated when in December these forms 
were obtained. The cessionary forms were then forwarded to Mr Swanepoel for 
signature in respect of 3 of the applicants, and to Mrs Swanepoel for the other 
applicant. The forms were only provided for signature "during the latter part of 
January 2019".  

The reason given by the applicants for only providing the forms to them at that stage 
was that it was due to the festive season. Furthermore, the applicants could not cede 
their contracts as there was no available attorney in LS Inc who could enter into a 
valid cession agreement and act as principal in terms of the requirements of the legal 
Prctice Act. The signed cession agreements were received back from Mr and Mrs 
Swanepoel, apparently during February 2019.  

The respondent opposes the relief sought by the applicants on various grounds. The 
contention is that the cession agreement as such entered into between the 
applicants and the cessionaries are in themselves not valid, as the services under 
the practical vocational contracts were not done on an uninterrupted basis - the 
agreements with Mr Swanepoel ceased on 9 November 2018, and the applicants 
only commenced service with their new principals some time later (Ms De Kock on 1 
March 2019 and the other three applicants on 2 May 2019). Accordingly, the 
applicants did not serve continuously under the supervision of their principal or a 
partner or manager of their principal and the contract could therefore not be ceded 
once the service had been interrupted. For the period in between commencing 
service with the new principal, they did not fulfil the requirements of a practical 
vocational training contract as per the requirements of the rules.  

The respondent furthermore submits that the applicants cannot apply for the period 
between 9 November 2018 and 1 March 2019 (for Ms De Kock and 2 May 2019 for 
the other applicants) when the applicants were in the employ of LS Inc, to be 
regarded as substantially regular service in terms of the provisions of Rule 22.1.9, as 
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such irregular service only applies to applicants who were party to a practical 
vocational training contract whilst rendering irregular services. 

Irregular service where no practical vocational contract exists cannot be condoned 
as regular service for purposes of the time period required before admission as an 
attorney. The respondent relies on the judgment in Law Society of the Northern 
Provinces v Mahon for this contention. This is also their contention as to why the 
examinations undertaken by Ms De Kock are null and void - she was not serving 
under a valid practical training contract at the time of writing the examinations and 
therefore did not meet the requirements of the Act to be subjected to the 
examinations.  

The agreement with Mr Swanepoel terminated upon him ceasing to practice at 
the firm on 9 November 2018. There was accordingly no valid practical vocational 
training contract in existence that could be ceded to the new principals in March and 
May 2019. A cession can only take place if the contract that is ceded is still in 
existence at the time of the cession and a cession has the effect of transferring the 
ceded rights immediately from the cedent to the cessionary.  

The applicants' counsel submitted that the contracts between the applicants and Mr 
Swanepoel were still valid and in existence, as Mr Swanepoel repudiated the 
agreements and the applicants did not accept the repudiation. This argument is not 
sustainable on the facts contained in the founding affidavits. The applicants all state 
that they were aware that a cession should be entered into with a new eligible 
principal and their actions in obtaining the cession forms and furnishing them to Mr 
Swanepoel for signature confirm that they had knowledge that their contracts with Mr 
Swanepoel had been terminated, and that they accepted this as the situation. They 
even explain why the cession forms were only forwarded for signature in January 
2018. The real dilemma that they faced after their contracts with Mr Swanepoel were 
terminated was that there were no persons eligible at LS Inc to act as principals and 
to whom the contracts could have been ceded at that stage. The fact that Mr 
Swanepoel informed the respondent only in November 2019 that the contracts were 
terminated in November 2018, also does not assist the applicants - this late 
notification was done as the respondent insisted on such written notification. The fact 
remains that Mr Swanepoel states that the contracts were terminated in November 
2018 and the applicants' affidavits confirm that they were aware that he ceased to 
practice and that they had to enter into a cession agreement with a new principal.  

It is submitted on behalf of Ms De Kock that she was unaware of the fact that Mr 
Swanepoel had ceased practising at the firm until she received the signed cession 
agreement on 24 February 2019 and noted therein that her contract with Mr 
Swanepoel had terminated on 9 November 2018. This submission cannot be 
accepted - it is not explained on what basis Ms De Kock had the belief that Mr 
Swanepoel was still practising at the firm; it is against the allegations made by her 
that she was aware that her contract had to be ceded to another suitable principal 
(this was the very reason why the cession forms were obtained in 2018 and 
forwarded to Mr Swanepoel in January 2019) and against the contents of her 
affidavit where she states that Mr Swanepoel had ceased practicing when the 
handover took place, which she later learned happened in November and December 
2018. She does not explain exactly when ("later") she obtained the knowledge that 
the firm was handed over and Mr Swanepoel ceased to practice and why she was 
not aware of it at the stage when the handover took place. Mr Steenkamp was 
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clearly aware that the contracts had to be ceded, as he attended the respondent's 
offices to obtain the prescribed cession forms. Ms De Kock also states that both she 
and Mr Steenkamp were aware that this should happen, so the fact that Mr 
Swanepoel had ceased practicing, must have come to her knowledge at the latest in 
December 2018 when, on her version, the cession forms were obtained. She even 
explains why the cession forms could only be provided to everyone in January 2019. 
52.A valid cession accordingly did not take place when the cession agreements were 
signed in February 2019.  

All four applicants' contracts were terminated in November 2018, and they did not 
serve under a practical vocational training contract from the date that Mr Swanepoel 
ceased to practice, namely 10 November 2018. Condonation for the late filing of the 
cession agreements can only be granted if the cession agreements were valid, which 
I find they were not. The relief claimed by the applicants in prayer 1 of their amended 
notice of motion is accordingly refused.  

Once this relief is not granted, the issue as to whether the irregular service for the 
period 10 November 2018 until commencing service under the new principals can be 
regarded as regular service, becomes academic. However, the applicants were not 
rendering their services during that period in terms of a valid vocational training 
contract. The Supreme Court of Appeal has stated clearly that irregular service can 
only be regarded as regular service, if the candidate was employed in terms of a 
valid vocational training contract during the period of irregular service. 

 COMPETENCY BASED EXAMINATIONS 

Ms De Kock did not qualify to enroll and subject herself to the examinations 
conducted in terms of the provisions of the Act and the Rules promulgated 
thereunder. She was not undergoing vocational training as per the rules at the time 
of the examinations. She also did not qualify under the requirements of the other two 
circumstances when such an examination could be conducted. The wording of Rule 
21.11.2 is peremptory - "an assessment. ... shall not be conducted in respect of any 
person unless that person ..... ".  However, as explained in authority by the then 
Appellate Division a finding that a provision is peremptory is not the end of the matter 
- the Court must enquire whether it was fatal that it had not been complied with. The 
answer is sought in the purpose of the statutory requirement which is to be found in 
the language and the purpose of the legislation as a whole. The circumstances of the 
non-compliance with the peremptory requirement will also play a role. Clearly the 
purpose of the requirement that a candidate should be serving in terms of a practical 
vocational training contract for at least 6 months is to ensure that the candidates who 
are subjected to the examinations have a basic understanding of the workings of an 
Attorney's firm and the duties of attorney. Ms De Kock had served under a practical 
vocational training contract for a period of 10 months when her contract was 
terminated by Mr Swanepoel. As such, she would have qualified to be subjected to 
the examinations. She had the intention to be serving under a practical vocational 
training contract at the time of writing the exams, and she was under the impression 
that she was serving under a new principal at the time. The peremptory wording 
contained in the Rule is actually directed at the respondent - it should not have 
conducted the assessment on the applicant. The wording is not that such a 
candidate may not undertake the examinations. The respondent allowed the 
applicant to register for the examinations and it subjected her to such an 
assessment, which she passed. I can see no real purpose in her re-writing the 
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examinations. She clearly had the competence to write and pass the examinations at 
the time. Although the applicant does not seek this relief on its own, if prayers 3 and 
4 of the amended notice of motion are granted, I take into account that there was not 
the benefit of oral argument and that this relief can be justified under the prayer 
for further and/or alternative relief.  

The applications in respect of the applicants J Jordaan, L Towsen and M Niemann 
are dismissed; 2. Prayers J, 2, 3 and 4 of the amended notice of motion in the 
application of N de Kock are dismissed; 3. The competency based examinations 
written by the applicant N de Kock are deemed to be valid; 4 . Each party is ordered 
to pay its own costs. 

Alec Brett N.O. and others v Kushner Eastern Cape, Grahamstown CA61/2019 

Plea-special plea-“once and for all” rule-dismissed 

Plaintiffs claimed arrear rental under a lease agreement and the first action was 
settled. A further action was instituted for the balance of the lease period.  
On appeal, the court decides whether the second claim was precluded by the "once 
and for all" rule.  
In para [20] the Judge discusses the SCA case of National Sorghum Breweries v 
International Liquor Distributors and notes that the case was crucially not considered 
by the magistrate and neither counsel referred to it in their heads of argument. 
The order of the Regional Magistrates Court was set aside and replaced with an 
order dismissing the defendant's special plea based on the "once and for all" rule. 

The “once and for all” rule applies especially to common law actions for damages in 
delict, though it is also applied to claims for damages for breach of contract. Evins v 
Shield Insurance Co. Ltd 1980 (2) SA 814 (A) at 835B-C. 

[17]        In Custom Credit Corporation (Pty) Ltd v Shembe 1972 (3) SA 462 (A) at 
472A-D, in the context of a claim for damages for breach of contract, the following 
was stated: 

“The law requires a party with a single cause of action to claim in one and the 
same action whatever remedies the law accords him upon such cause.  This 
is the ratio underlying the rule that, if a cause of action has previously been 
litigated between parties, then a subsequent attempt by the one to proceed 
against the other on the same cause for the same relief can be met by 
an exceptio rei judicatae vel litis finitae. 

This rule is part of the very foundation of our law……… The rule has its origin in 
considerations of public policy which require that there should be a terms set to 
litigation and that an accused or defendant should not be twice harassed on the 
same cause.”  [case references omitted] 

[18]    Similar sentiments were expressed in Evins in respect of the rule, in the 
following terms, at 835E-F: 

“Its purpose is to prevent a multiplicity of actions based upon a single cause of 
action and to ensure that there is an end to litigation. 

Closely allied to the ‘once and for all’ rule is the principle of res judicata which 
establishes that, where a final judgment has been given in the matter by a 
competent court, then subsequent litigation between the same parties, or their 

http://www.saflii.org/cgi-bin/LawCite?cit=1980%20%282%29%20SA%20814
http://www.saflii.org/cgi-bin/LawCite?cit=1972%20%283%29%20SA%20462
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privies, in regard to the same subject-matter and based upon the same cause 
of action is not permitted and, if attempted by one of them, can be met by 
the exceptio rei judicatae vel litis finitae.  The object of this principle is to 
prevent the repetition of lawsuits, the harassment of a defendant by a 
multiplicity of actions and the possibility of conflicting decisions.” 

[19]        Against the background of the abovementioned passages 
from Shembe and Evins the following extract from Evins at 835A-C is highly 
apposite: 

“The concept of a cause of action - and the question whether different claims 
constitute parts of a single cause of action or separate causes of action - are 
of particular significance in regard to the application of the so-called ‘once and 
for all’ rule and also in connection with the related questions of res 
judicata and prescription.” 

 [25]    The question in this matter is whether the claims pursued respectively in the 
first and second actions matter arose from one singular cause of action. 

[26]    The trial court found that they did on the following grounds: 

26.1.        immediately upon cancellation of the lease by the appellants and by 
reason of the respondent’s breach of the lease the plaintiff’s became entitled 
to claim damages from the date of breach to the date on which the lease was 
due to expire; 

26.2.        on the date of cancellation everything had happened which would 
have entitled the appellants to institute a claim for damages; 

26.3.        thus, when the appellants instituted the first action, “the cause of 
action relating to alleged damages had already arisen as did the claim for 
arrear rental and under the circumstances the Plaintiff’s in this action by 
operation of the ‘once and for all’ rule non-suited.” 

[27]    The abovementioned concluding portion of the Magistrate’s judgment is 
contradictory.  On the one hand it recognises the existence of two distinct claims, 
one for arrear rental and one for damages.  On the other hand it holds that the 
appellants should be non-suited, ostensibly because, on the date of cancellation of 
the lease, everything had happened that would have entitled the appellants to 
institute action and to claim judgment in respect of damages.  This is said more than 
once by the Magistrate.  It may be of consequence in respect of prescription, but is 
of no consequence in the application of the “once and for all” rule. 

[28]    Clearly the findings in National Sorghum Breweries find equal application in 
this matter.  The only distinction between that matter and this one is the nature of the 
contract in question, which does not affect the application of the principles 
enunciated in the judgment to this matter.  An application of those principles to this 
matter leads me to the following conclusions: 

28.1.        clause 12 of the lease did not afford the appellants only a singular 
cause of action; 

28.2.         the claims instituted pursuant to the first and second actions, 
respectively, are not based on the same grounds and did not arise from a 
singular cause of action; 
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28.3.        in the second action damages were claimed, which claim is in its 
essence clearly distinguishable from an accrued contractual claim for arrear 
rental; 

28.4.        in the first action, the necessary allegations were the conclusion of 
the lease and the breach thereof by the failure to pay rent; 

28.5.        in the second action the essential allegations were the conclusion of 
the lease, the breach and the cancellation thereof, that the appellants were 
unable to let the premises to an alternative tenant over the balance of the 
lease period, the amount of damages suffered and the causal link between 
the breach and the damages; 

28.6.        the mere fact that there are common elements in the allegations 
made in support of the two actions does not justify non-suiting the appellants 
on the basis of the “once and for all” rule; 

28.7.        the differences between the claim in the first action for arrear rental 
and that for damages in the second action are so wide and obvious that one 
simply cannot say that the same thing was claimed in both actions or that the 
claims were brought on the same grounds. 

[29]    Thus, the “abuse”, defined in Janse van Rensburg at [30],  by inter 
alia applying the principles in National Sorghum Breweries at [10], does not arise in 
this case.  The appellants’ claim for damages instituted in terms of the second action 
is clearly a distinct and separate cause of action from the cause of action underlying 
the claim for arrear rental, which was the subject matter of the first action, and 
cannot therefore be viewed as an abuse.  The appellants were not obliged to pursue 
the claim for damages in the same action as the claim for arrear rental. 

[30]    The Magistrate clearly erred in the application of the authorities to which he 
refers in his judgment and in his failure to consider and apply the relevant authority. 

Conclusion 

[31]    The appeal is therefore upheld, with costs. 

[32]    The order of the Magistrate is set aside and replaced with the following order: 

1.    The defendant’s special plea, based on the “once and for all” rule, is 
dismissed; and 

2.    The defendant is directed to pay the plaintiff’s costs on the scale as 
between party and party, as taxed or agreed, such costs to include the cost of 
counsel in amounts not exceeding double the amounts set out in the tariff 
contained in Part IV, annexure 2 to the rules. 

 
Cape Concentrate (Pty) Ltd (in liquidation) and others v  Pagdens Inc and 
others Eastern Cape  Local Division, P.E. case 2338/2019 
Exception- no allegations or averments made by the plaintiff as to whether the 
second to seventh defendants were directors of the first defendant at the time the 
money was deposited; The Particulars of Claim are silent on what basis was the 
money deposited in the trust account of the first defendant, and by whom. 
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This is an application in terms of Rule 23(1) of the Uniform Rules of Court. The 
application is premised on the summons issued by the plaintiff (respondent in this 
matter) on 20 August 2019. In it, the plaintiffs’ claim payment in the sum of R23 000 
000.00 (Twenty Three Million Rands) plus interest. The defendants (applicants 
herein) excepted to the summons on various grounds. The defendants seek an order 
that the Plaintiffs Particulars of Claim be struck out and the plaintiffs be offered an 
opportunity to within the prescribed period deliver amended Particulars of Claim 
failing which the claim be dismissed with costs. The first plaintiff is described as a 
private company in liquidation duly registered and incorporated in terms of the 
Company Laws of the Republic of South Africa. The second to fifth plaintiff are cited 
in their official capacities as Insolvency Practitioners.  
[3] The first defendant is cited as a private company incorporated and registered 
under the Companies Act (Act 61 of 1973) as an incorporated attorneys firm with the 
registration number 1989/001124/21 and with its registered address at 18 Castle Hill, 
Central, Port - Elizabeth, Eastern Cape. The second to seventh defendants are cited 
in their capacities as attorneys and directors of the first defendant. They are sued 
jointly and severally with the first defendant for all its liabilities.  
The Particulars of Claim:  
[4] In part, the Particulars of Claim read thus:  
“14 The first plaintiff was placed in final winding-up on 29 March 2016 by order of 
Court. 15 The second to fourth plaintiffs are the appointed joint liquidators of the first 
plaintiff. 16 During the period September 2014 to January 2015, the first plaintiff paid 
to the first defendant sums totalling R23, 000,000.00, which were held by the first 
defendant in trust on behalf of the first plaintiff. 17 The first defendant was liable to 
repay to the first plaintiff the sum of R23, 000,000.00 on demand. 18 This action 
serves as demand for payment. 19 The defendants are accordingly liable to make 
payment to the plaintiffs of the sum of R23, 000,000.00 together with interest thereon 
from 8 May 2015 to date of payment, a tempora morae.  
WHEREFORE the plaintiffs claim from the defendants, jointly and severally, the one 
paying the others to be absolved”.  
The Exceptions:  
[5] The defendants raised various grounds of Exception claiming that the Particulars 
of Claim are vague and embarrassing and lacking in averments necessary to sustain 
a claim against them. [6] The grounds of exception are well captured by the plaintiffs 
in their Heads of Argument as follows:  
6.1 that the particulars of claim lack the averments necessary to sustain a cause of 
action against the second to seventh defendants;  
6.2 that the particulars of claim are vague and embarrassing in that they lack 
sufficient particularity in respect of the number of payments, the amount of each 
such payment, when each such payment was made and by when and to whom was 
it paid;  
6.3 that the particulars of claim are vague and embarrassing alternatively lack 
averments to sustain the plaintiff’s claims, in that no allegations are made relevant to 
an agreement in terms of which the sum of R23 million was held by the first 
defendant in trust on behalf of the first plaintiff; 6.4 that the particulars of claim are 
vague and embarrassing alternatively lack averments to sustain the plaintiff’s claim 
in that no allegations are made with regard to the agreement relied upon creating an 
obligation to repay the sum of R23 million and particularly in respect of that 
agreement;  
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6.5 that the particulars of claim lack averments necessary to sustain the plaintiffs’ 
claim in that the plaintiffs do not plead any basis, arising from fact or law, creating an 
entitlement to mora interest and then from 8 May 2015.  
The First Ground of Exception:  
[7] The first ground referred to in paragraph 6.1 is based on the allegations that the 
first defendant is a firm of Attorneys registered as a private company incorporated 
and registered as such under the Companies Act, (Act 61 of 1973). The second to 
seventh defendant’s liability is premised on the allegation that as the current 
directors of the first defendant they are jointly and severally liable with the first 
defendant for all its liabilities. The defendants aver that the plaintiffs fail to allege any 
basis in law on which the second to seventh defendants can be held jointly and 
severally liable with the first defendant for all of its liabilities. The defendants contend 
that such allegations disclose no sound basis in law for such liability and therefore 
the plaintiffs fail in this regard to disclose a cause of action against them.  
[20] In paragraph 6 of the Particulars of Claim, the facts and the law pleaded are that 
the first defendant as at 20 August 2019, the date on which the summons was 
issued, was a “private company incorporated and registered under the Companies 
Act, 1973 (Act 61 of 1973) as an incorporated attorneys firm. . . .” The joint and 
several liability of the second to seventh defendants is premised on the basis that the 
second to seventh defendants are Attorneys and Directors of the first defendant. 
Furthermore, paragraph 16 of the particulars of claim states that the amounts were 
paid to the first defendant “during the period September 2014 to January 2015”.  
[21] The Attorneys Act 53 of 1979 (the Act) was applicable at the time the payments 
were allegedly paid into the trust account of the first defendant. Section 23(1)(a) of 
the Act defines a juristic person that may conduct an attorney’s practice thus:  
“23(1) A private company may, notwithstanding anything to the contrary contained in 
this Act, conduct a practice if –  
(a) Such company is incorporated and registered as a private company under the 
Companies Act, 1973 (Act No 61 of 1973), with a share capital, and its memorandum 
of association provides that all present and past directors of the company shall be 
liable jointly and severally with the company for the debts and liabilities of the 
company contracted during their periods of office”. (Emphasis added).  
[22] Section 23(1)(b) of the Act provides that only natural persons who are 
practitioners and who are in possession of current fidelity fund certificates are eligible 
to be members or shareholders of the company.  
[23] The provisions of section 23(1)(a) are peremptory and stipulate that the directors 
of the private company are only held jointly and severally with the private company 
only for the debts and liabilities of the company which were contracted during their 
periods of office. In the instant matter, there are no allegations or averments made 
by the plaintiff as to whether the second to seventh defendants were directors of the 
first defendant at the time the money was deposited during the period September 
2014 to January 2015. All that paragraph 13 says is that as directors of the first 
defendant they are liable jointly and severally with the first defendant.  
Section 86(3) provides that a trust account practice may, on its own accord, invest 
any money which is not immediately required for any particular purpose in a 
separate savings trust account or other interest bearing account.  
Section 86(4) requires that a trust account practice, on instructions of any person, 
open a separate trust savings account or other interest bearing account for the 
purposes of investing thereon any money deposited in the trust account of that 
practice, on behalf of such person which the practice exercises exclusive control as 
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trustee, agent or stakeholder or in an fiduciary capacity. Similarly, the liability of the 
second to seventh defendants “jointly and severally” with the first defendant is 
excipiable. Their liability does not flow from them being current directors of the first 
defendant. Flowing from the legislative prescripts dealt with above their liability 
cannot be blanket or carte blanche. The plaintiff needed to spell out the basis of 
each of their liability jointly and severally.   
[40] Paragraph 13 of the Particulars of Claim stands to be excepted to because firstly 
it fails to allege any basis in law on which the second to seventh defendants are held 
to be liable. Furthermore, there is no reference to the provisions of section 53(b) of 
the Company Act as amended by the provisions of the Companies Act 71 of 2008 
read with section 23 of the Attorneys Act 53 of 1973 as amended by the provisions of 
the LPA.  
Second Exception:  
[42] The defendant excepted to paragraph 16 of the Particulars of Claim on the basis 
that it is vague and embarrassing because it lacks particularity in fact as it does not 
attempt to identify: (a) the number of payments; (b) the amount of each such 
payment; (c) when each such payment was made; (d) by whom it was made; and  
(e) to whom.  
[43] The defendants then submitted that lack of such particularity renders the 
allegation vague and embarrassing and thus the defendants are prejudiced in having 
to deal there with.  
[47] There has to be a foundational agreement or arrangement why money is paid 
into a trust practice account. I am unable to comprehend on what basis interest is 
sought in this matter. It is inconceivable that such an amount can be paid to the first 
defendant without an instruction as to why it is to be held in a trust account and on 
whose behalf. The plaintiff claims mora interest as from May 2015. That it is so, 
suggests that there was an agreement or contract relied upon. Unfortunately the 
terms thereof have not been pleaded. It is therefore expected of the defendants to 
object to payment of interest. Paragraph 16 is lacking the necessary averments to 
sustain the cause of action. The facta probanda is lacking which would alert the 
defendants as to the case they have to meet.  
Third to Fourth Exceptions: [48] In a nutshell the defendants contended that the 
Particulars of Claim are vague and embarrassing alternatively lack averments 
necessary to sustain a cause of action because no allegations relevant to an 
agreement are made in terms of which the amount was held in trust. No particularity 
as to the nature and the terms of the agreement are pleaded. In response, the 
plaintiff relying on the case of Furhi v Geyser NO and Another submitted that trust 
creditors of attorneys have a right to payment of whatever is due to them by virtue of 
being trust creditors. Furthermore, the plaintiff’s cause of action is not founded upon 
an agreement but rather on the first plaintiff having become a trust creditor 
alternatively on the quasi-vindicatory claim.   
[49] The Particulars of Claim state that the first plaintiff is a private company in 
liquidation and the second to fifth plaintiff are insolvency practitioners. Thereafter the 
defendants are described and the capacity upon which they are sued. The 
description of the parties is covered from paragraph 1 – 13 and 15. Paragraph 14 
states that the plaintiff was placed under final liquidation on 26 March 2016 by order 
of court. I have dealt with paragraph 16 above. Paragraph 17, 18 and 19 state that 
the first defendant was liable to pay the first plaintiff the sum of R23 million on 
demand and that the summons serve as such demand and therefore interest started 
to run on 8 May 2015 to date of payment a tempora morae.  
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[50] The Particulars of Claim are silent on what basis was the money deposited in 
the trust account of the first defendant, and by whom. Such information is relevant 
for purposes of establishing whether there was an agreement or a reason why it was 
deposited. 
Fifth Exception:  
[51] The first plaintiff submitted that it does not rely on any agreement for it to claim 
interest a tempore morae from 8 May 2015. The first plaintiff states that in the 
absence of any agreement with the first defendant to pay interest, the first plaintiff is 
entitled to it in terms of the prescribed rate.  
[52] I agree with Mr Ford that 8 May 2015 as the date from which interest should run 
is contrary to paragraph 18 of the Particulars of Claim which states that: “This action 
serves as demand for payment”.  
There is no reason advanced why the interest has to run from 8 May 2015. There is 
no basis laid out on the Particulars of Claim as to why this should be the date from 
which interest should be paid. Mr Smit in argument submitted that if the defendants 
know of any agreement they must plead it. This latter submission was raised even in 
respect of the third and fourth exceptions. With respect, I do not agree. The first 
plaintiff should make out a case on its Particulars of Claim to which the defendants 
must plead.  
[56] Consequently, I make the following order.  
1. The exception is upheld with costs.  
2. The Particulars of Claim are struck out and the plaintiff is afforded an opportunity, 
if so advised, to within 15 (fifteen) days deliver amended Particulars of Claim failing 
which the plaintiff’s claims are dismissed with costs.  
 
Fidelity Security Services (Pty) Ltd v City of Cape Town and another Western 
Cape case WCC16998/2014 
Costs-on appeal cost order reversed making first respondent solely liable 
 
The full bench in Cape Town hears an appeal against a costs order arising out of a 
review of a tender award. The court a quo ordered costs to be paid jointly and 
severally, but the appellant contended that the first respondent ought to be solely 
liable. 
The court discusses the case law; the constitutional nature of the review; PAJA and 
the Biowatch principle; and Rule 53 records. 
The appeal was upheld and the first respondent was found to be solely liable for the 
costs of the review application. 
[31] The first respondent was obliged in law to make available and file the necessary 
record in terms of Rule 53. This record was voluminous and had to be perused and 
analysed by all the parties to this appeal. The first respondent had no choice but to 
properly collate and file this record as a matter of law. Further, in my view, it is not 
open for the first respondent to take the position that only once this record had been 
filed and digested, it was in a position to properly assess its legal position going 
forward.  
[32] Further, in the judgment of the court a quo, the following significant findings 
were made and these findings were left unchallenged by the first respondent, 
namely;  
‘The first respondent was aware that there were irregularities in its tender process’  
‘I do not agree with the first respondent’s submission that its functionaries in the 
evaluation and adjudication of the tender acted bona fide and not grossly irregular’  
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‘There were no good grounds nor exceptions in this matter for the court to depart 
from the general rule, that, a successful party is entitled to its costs’  
[33] In the circumstances of this review application, a major portion of the costs 
incurred would have been consumed by the collating and copying of the Rule 53 
record and the first respondent is undoubtedly solely liable for these costs as the 
lawful custodian of these documents. [34] Taking into account the ‘constitutional 
nature’ of the review proceedings and, taking into account the conduct of the 
appellant, in these circumstances, I can find no legal grounds for awarding costs 
against the appellant on a joint and several basis, with the first respondent. Put in 
another way, I cannot find any conduct on the part of the appellant, in these 
circumstances, that would attract an adverse costs order being levied against it, 
albeit on a joint and several basis, with the first respondent. The appellant filed its 
notice of intention to oppose in order to protect its position and then, taking into 
account the timing of the filing of the notice of withdrawal of opposition by the first 
respondent, did nothing untoward thereafter. Further, after all, it is not the first 
respondent that sought a joint and several costs order against the appellant, but 
rather the second respondent.  
[35] The order made in the Supreme Court of Appeal makes provision for the costs 
of the application for leave to appeal, and the costs to it, for leave to appeal. These 
costs were ordered to be costs in the appeal and will accordingly follow the result on 
appeal. 
[36] In the result, I propose that the following orders are made:  
1. That the appeal is upheld and that the costs order made by the court of first 
instance is set aside and substituted with an order in the following terms: 1.1 That 
the first respondent shall be solely liable for the costs of and incidental to the review 
application. 1.2 That the first respondent shall be liable for the costs incurred in 
respect of the hearing on the issue of liability for costs in the review application. 2. 
That the first respondent is ordered to pay the appellant’s costs of and incidental to 
this appeal, such costs to include the costs of the application for leave to appeal 
before the court a quo and the costs incurred in the application for leave to appeal to 
the SCA.  

The Road Accident Fund and others v Mabunda Inc and 42 others Gauteng , 
Pretoria Case 15876/2020 18 August 2020  
Attorneys-work for RAF-contracts terminated 
It is estimated that the RAF pays about R3,4 billion to panel attorneys annually and 
the RAF has determined that its current operating model is unsustainable.  
It decided not to renew the services of its panel attorneys and instead to settle 
directly with claimants or to use in-house RAF attorneys and the state attorneys.  
The respondents argue vehemently that the model cannot succeed. Para [3]. 
A full bench of the Pretoria High Court heard an appeal by the RAF in the latest case 
in this ongoing dispute. The appeal was upheld. 
 
Union-Swiss (Proprietary) Limited v Govender and others [2020] JOL 48062 
(KZD)  
Trial-application to have a remote hearing (internet)-when one party opposes it, court 
finds it hard to order trial by internet-application dismissed 
 
This is an application in which the applicant, who is the plaintiff in the action, 
seeks an order that the trial set down for a period of 10 days, commencing 24th 
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August 2020, be conducted remotely via the electronic platform of Microsoft Teams, 
in accordance with the procedures set out in a letter to the Judge President dated 5 
June 2020, and subject to any further directions that the court deems fit. 
It is necessary to briefly set out the facts as pleaded in the action, as this 
provides the backdrop against which the application must be assessed. The plaintiff, 
who is the proprietor in South Africa of the Bio Oil trade mark, has spent significant 
amounts of money and put considerable effort into the advertisement of its products. 
In April 2017 members of the South African Police Services executed a search and 
seizure warrant at certain business premises in Springfield Park, Durban and seized 
significant amounts of product bearing the Bio Oil trade mark, as well as plastic 
bottles and packaging material resembling the Bio Oil trade mark. The goods were 
seized on the basis that they were counterfeit. 
[4] It is alleged that the defendants were co-conspirators from March 2015 
onwards in the manufacture and production of counterfeit Bio Oil products, causing 
the plaintiff loss of royalties in the amount of approximately R8,3 million. Apart from 
the monetary claim, the plaintiff seeks an order interdicting the first to sixth 
defendants from infringing its trade mark and to deliver up the offending goods, 
packaging and raw material used in the production of the counterfeit products. 
[29] Much has been written on the impact of Covid-19 on the functioning of court 
systems throughout the world. In some jurisdictions where technology has been 
used to lessen the impact, the results have not necessarily been positive for the 
users. For example, the Civil Justice Council and the Legal Education Foundation in 
the United Kingdom recently released a report entitled ‘The impact of COVID-19 
measures on the civil justice system’ (https://www.judiciary.uk/wpcontent/ 
uploads/2020/06/CJC-Rapid-Review-Final-Report-f.pdf, accessed 5 August 
2020) and noted the following observations by respondents at 52: 
‘Respondents were asked a series of questions comparing their experience of 
remote hearings under COVID-19 to physical hearings. In spite of the broadly 
positive experiences of remote hearings reported above, the majority of respondents 
reported that hearings in person were better and more effective than video or audio 
hearings. In addition, many respondents reported that audio and video hearings 
were more tiring than physical hearings. The impact of remote hearings on the 
expense associated with participating in hearings were less emphatic than might be 
expected: only 35.8% of respondents felt that remote hearings were less expensive 
than physical hearings.’ 
[30] In Canada, videoconferencing technology has been used to receive witness 
testimony in civil trials for over a decade (Amy Salyzyn ‘A New lens: Reframing the 
Conversation about the Use of Video Conferencing in Civil Trials in Ontario’ (2012) 
50(2) Osgoode Hall Law Journal 431) and their rules have been amended to allow 
for such remote testimony where the parties consent thereto. Where there is no 
consent, the court may issue such a directive, either upon an application or of its 
own initiative. Other countries have embraced online dispute resolution (ODR), 
particularly in labour matters. It has been suggested that under ordinary 
circumstances, a court would be very unlikely to impose an unsatisfactory mode of 
trial on the parties against their will. At the same time, it has been held that: 
‘. . . these are not ordinary circumstances and we have entered a period in which 
much that is around us is and is going to continue to be unsatisfactory. I think we 
must try our best to make this trial work. If it becomes unworkable then it can be 
adjourned, but we must at least try’. (Capic v Ford Motor Company of Australia 
Limited [2020] FCA 486 para 25.) 
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[31] The plaintiff contends that the defendants are largely using the pandemic as a 
ruse to delay the inevitable consequence of the action brought against them. This is 
denied by the defendants, who have raised concerns about their availability to adapt 
to the use of technology in conducting a trial. I am not convinced that the obstacles 
which the defendants complain of cannot be overcome, and I also recognise that not 
all practitioners would be comfortable using a different medium through which to 
conduct litigation. My concern however is in respect of a court ordering a litigant to 
conduct its legal ‘warfare’ in a manner that is a departure from the rules as they 
know it. While the plaintiff may be comfortable with the use of electronic media in 
carrying out its litigation, the court must be satisfied that both parties are placed on 
an equal footing in respect of the matter before it. It would appear to be that the 
guarantee of equality would be severely strained by an order in terms of which the 
plaintiff seeks to impose a virtual trial on the defendants, who have voiced their 
opposition thereto. It would be unfair to label any of the defendants as being 
opportunistic for refusing to submit to a trial by electronic means. The situation would 
have been entirely different if both parties consented to a virtual trial and if the court 
was satisfied that the matter was sufficiently urgent to warrant it being heard. 
[32] In the final analysis, I am swayed not so much by the defendants’ 
protestations against a virtual trial due to issues of internet connectivity or the 
difficulty in assessing a witness’s demeanour on a video screen. The critical issue 
which the plaintiff cannot get past is to demonstrate why it’s trial, and the outcome 
thereof, is of such urgency that the practice directive of the Judge President of 1 May 
2020 should recognise it as sufficiently urgent to warrant it forging ahead, albeit by 
electronic means. I do not suggest for a moment that it is inconceivable for civil trials 
to take place in the midst of the pandemic. It is entirely dependent on the nature of 
the action and the potential prejudice that would be suffered if the matter had to wait 
for the allocation of a new date, several months or years ahead. Urgency will be the 
determining factor in all cases. In the result, the application must fail. 
[33] In light of the novel issues raised in the application and the grounds on which 
it was brought, I deem it fair that each party bear their own costs. The first defendant 
was legally represented and significant indulgences were granted to enable the first 
defendant to place his version before the court. The plaintiff had legitimate grounds 
for bringing the application and it cannot be considered frivolous.  
[34] In the result, I make the following order: 
1. The application is dismissed. 
2. Each party is to pay its own costs. 
 
ALG v LLG Western Cape Case 9207/2020  
Rule 43 application-covid caused hardship to income of husband-must be taken into 
account-husband is a pilot 
The husband had been the sole breadwinner and suffered a considerable drop in 
income due to the covid restrictions. Judge Binns-Ward discusses how this 
necessitates a substantial degree of belt tightening and that the wife and her 
daughter had to reduce their expectations accordingly. 
See from para [15] the discussion on the wife's claim for a contribution towards her 
costs already incurred. 
"An entitlement to a contribution towards costs should also not be seen as equating 
to a licence to risk-free litigation." 
Para [19]. 
A detailed order is made as to maintenance of the wife and child, with a contribution 
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to the wife's costs of R200,000 and the husband to pay the wife's costs in the Rule 
43 application. 
The applicant, who is the defendant in the principal proceedings in which her 
husband, the respondent in these proceedings, has sued for the dissolution of their 
marriage by divorce, claims interim relief pendente lite in terms of rule 43.  

[2] The parties were married in 2000 out of community property and subject to the 
accrual system. They have a daughter, who is 15. They no longer live together. The 
applicant and the parties’ daughter live in the erstwhile common home in Noordhoek. 
The respondent rents an apartment in Doha, where he is based for work purposes. 
When he is in South Africa, he lives with his girlfriend in a rented property at 
Stonehaven in Fish Hoek.  
[3] The respondent is a 49-year-old professional pilot, currently employed by Qatar 
Airways as a transport pilot in the position of ‘Captain A330’ (I infer that the ‘A330’ 
refers to the type of aircraft that he is engaged to fly for the airline.) The applicant is 
not employed, and it would seem that this has been the case for most of the 
marriage. The respondent states that the applicant held a position as sales manager 
at a suburban branch of a new car sales enterprise before the parties moved to 
Hong Kong when the respondent took up employment with Cathay Pacific, but I 
gather from his reference in another context to the parties having attended marriage 
guidance counselling in Hong Kong as long ago as 2008 that the applicant’s 
employment in that position must have been very early in the marriage. It is also 
suggested that the applicant may have generated some income at some stage as a 
qualified horse-riding trainer. I accept, however, for present purposes that the 
respondent has essentially been the sole breadwinner during the marriage, and that 
on an interim basis at least - which is all that the court is concerned with at this stage 
- it would not be reasonable to expect the applicant to seek employment in order to 
sustain herself or contribute towards the maintenance of the parties’ daughter.  

Firstrand Bank Limited t/a First National Bank v Zwane and related matters 
[2016] JOL 47943 (GJ) 
 
Court orders Execution orders-foreclosure – application for money judgment for 
accelerated full outstanding balance as well as order declaring property executable – 
on the facts, order declaring property executable to be postponement – applicant 
bank arguing that court has no discretion but to grant default judgment for 
accelerated full outstanding balance – legitimacy of Motion Court Directive, Chapter 
10.17, paragraph 4 in contention – held court has discretion as application for 
accelerated full outstanding balance integrated with order declaring property 
executable. 
 

Absa Bank Limited v Mare and Others (A56/2019) [2020] ZAGPPHC 372 (20 
August 2020) 

(Full bench) 

 Practice – Uniform Rules of Court – Rule 4(1)(a)(iv) – Service of process of court - 
‘by delivering or leaving a copy thereof’ at a chosen domicilium citandi – Default 
judgment granted pursuant to summons served by ‘affixing a copy thereof on the 
grass’ at chosen domicilium citandi, a smallholding with a dwelling erected on the 
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property in which the debtor/owner resides – Service in the circumstances not 
effected in accordance with r 4(1)(a)(iv) - Duty upon sheriff to serve process at 
a domicilium citandi by delivering or leaving a copy thereof in a manner by which in 
the ordinary course the process would come to the attention and be received by the 
intended recipient, and to report to the court how the process was served and why it 
was served in that manner. 

Execution – Sale in Execution – Immovable property – Transfer of ownership passed 
to bona fide purchaser - Judgment that gave rise to the sale in execution void ab 
initio – Registration of property into purchaser’s name did not make him owner of the 
property – Owner entitled to relief aimed at reinstating her registered ownership. 

This appeal concerns the situation where a judgment is rescinded after an 
immovable property that had been declared specially executable was sold at a sale 
in execution and transferred to a bona fide purchaser who had no knowledge of the 
claim of the owner at the time of registration of transfer of ownership into the 
purchaser’s name.  The question is whether the judgment debtor’s registered 
ownership of the property should be reinstated.  

[2] On 11 January 2019, the High Court, Gauteng Division, Pretoria (Kubushi J) 
granted an order rescinding a default judgment in terms of r 42(1)(a) of the Uniform 
Rules of Court that had been granted in favour of the appellant, ABSA Bank Limited 
(the bank), against the first respondent, Ms Anet Mare (Ms Mare).  The court a 
quo also declared as null and void and set aside the attachment and subsequent 
sale in execution by the third respondent, the Sheriff of the High Court, Bela-Bela, 
Limpopo (the sheriff), of an immovable property - Portion [...] of the Farm 
Tweefontein [...], Registration Division KR, Limpopo Province (the property) - to the 
second respondent, Mr Mpitso Benjamin Mxakwe (the purchaser), which property 
was previously held by Ms Mare under Deed of Transfer No. T94722/2012, as well 
as the registration of transfer of ownership of the property to the purchaser by the 
fourth respondent, the Registrar of Deeds, Pretoria (the registrar of deeds).  The 
court a quo directed the registrar of deeds to reverse the registration of transfer and 
revert the title in respect of the property to Ms Mare.  The bank was ordered to pay 
the costs occasioned by its opposition of the application.  None of the other 
respondents opposed the application. 

 [28] There was, therefore, not proper service of the summons effected at Ms Mare’s 
chosen domicilium citandi in accordance with r 4(1)(a)(iv), and a valid judgment was 
not in existence at the time of the execution sale.  The judgment was void ab 
initio.  The sale in execution was invalid, and the sheriff had no authority to conduct 
the sale on the authority of a void judgment and to transfer the property to the 
purchaser.  The property can thus in principle be vindicated from the bona fide 
purchaser who had taken transfer of the property. 

 [32] I am of the view, therefore, that the court a quo correctly granted the relief 
relating to the reinstatement of Ms Mare’s registered ownership of the property. 

[33] In the result the following order is made: 

The appeal is dismissed with costs, including those of the application for leave to 
appeal. 
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FIRST RAND BANK LTD APPLICANT And JOHANNES FG MOSTERT FIRST 
RESPONDENT CASE NOS: 4050/18 & 3269/19 & 3166/19 IN RE: SEVERAL 
MATTERS ON THE UNOPPOSED ROLL OF 06 JULY 2020 CASE NO: 4050/18 
Mpumalanga High Court Middelburg 
 
Jurisdiction-matters in Magistrates' Courts Act7 (“The MCA”) and National Credit Act, 
Act 34 of 2005 (“The NCA”) in respect of NCA matters. Mpumalanga , Middelburg 
ordered to enrol NCA matters in Magistrates court. 

National Credit Act, Act 34 of 2005 (“The NCA”) in respect of NCA matters, 
Mpumalanga , Middelburg ordered to enrol NCA matters in Magistrates court. 

 

“The Judge President of this, the newest Division of the High Courts of South Africa 
had this to say about access to justice in the context of plaintiffs issuing summonses 
against home owners (“consumers”) in matters where the banks called up the 
security they held over immovable property in the Mbombela circuit Court (as it then 
was), whilst the debtors resided , and the immovable properties were situated closer 
to the Middelburg circuit Court:  
“Our Constitution guarantees everyone the right of access to courts which are 
independent of other arms of government. But the guarantee in section 341 of the 
Constitution2 does not include the choice of procedure or forum in which access to 
courts is to be exercised. ,,, “The Constitutional Court, Supreme Court of Appeal and 
High Courts have the inherent power to protect and regulate their own process, and 
to develop the common law, taking into account the interests of justice.”  
 [2] With this very often quoted paragraphs from the well-known judgment by the 
Constitutional Court in mind, and as background, I had to consider whether the 
matters referred to in the heading and the body of this judgment should have been 
instituted by the plaintiffs in this Court, or in the relevant Magistrates’ Courts that had 
jurisdiction over the persons of the respective defendants/ respondents in the 
matters. All the matters came before me on the unopposed roll during the nation-
wide lockdown on 06 July 2020. The appearance by legal representatives were the 
exception rather than the rule, and I decided to issue a directive to the parties’ 
attorneys directing them to submit heads of argument on behalf of their clients 
addressing the question posed in the directive. I also invited the local attorneys to file 
submissions, but only received heads of argument from the attorneys on behalf of 
Nedbank Ltd t/a MFC (“Nedbank”) and Firstrand Bank Ltd (“FRB”). .  
 [60] ORDER:  
1. To promote access to justice in the context of the Magistrates’ Court Act and the 
NCA, as read with Sections 9 and 34 of the Constitution, and as from 1 August 2020, 
Civil Actions and/or Applications arising within the ambit of the NCA (and thus falling 
within the Magistrates’ Courts jurisdiction) should be instituted in the Magistrates’ 
Court having jurisdiction.  
2. All existing applications and actions, including those in this matter, must be 
finalised in the High Court as if it were properly instituted in that Court.  
3. The Registrar is directed to enrol the matters in paragraph [10.1] to [10.3] of this 
judgment on the first available date on the unopposed roll for finalisation.  
3. No costs are awarded. 
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Rokwill Civils (Pty) Ltd and others v Le Sueur N.O. and others CASE NO. 
D3176/2020 KZN DURBAN 
 Applications-urgency-self-created urgency-application dismissed 

This urgent application was brought by the applicants on 26 May 2020, wherein they 
sought an order prohibiting the respondents from selling an immovable property (the 
Desert Star Property) pending the outcome of an action to be instituted by the 
applicants for the return of shares and loan account in the fourth respondent. At the 
time when the matter was heard, the respondents opposed the application on the 
merits and on the basis that the application was not urgent.  
The applicants contended that if the matter was not heard as one of urgency the 
property would be unjustly sold at a public auction. The respondents submitted that 
the urgency was self-created. 

See the discussion of case law at paras [11] to [17] and [20]. 

The application was struck from the roll for want of urgency with costs, such costs to 
include costs of senior counsel. 

[2] The second applicant, Roderick Stainton (Mr Stainton), is a businessman, trustee, 
and a managing director of the company Rokwil Civils (Pty) Ltd (Rokwil), the first 
applicant. The first respondent is Robert Le Sueur (Mr Le Sueur), a businessman, 
and trustee of the Le Sueur Family Trust (LSF Trust). The fourth respondent is the 
company Desert Star Trading 549 (Pty) Ltd (Desert Star). What is evident from the 
papers filed is that the parties have been involved in various business ventures over 
the past years.  

On the papers, no explanation was given for failing to institute any action since 22 
July 2019 until May 2020, nor were any reasons given why the urgent application 
should not be regarded as an abuse of process. Mr Broster had great difficulty 
justifying any urgency as the applicants failed to explain their inaction since 2019 to 
protect their rights.  
[10] Should a party be allowed to sneak in through the back door of the court house, 
when it would be denied access though the front door? The Practice Directives in 
this Division governing the procedure to be followed in urgent applications is 
intended, in my view, to avoid an abuse of the process.  
 Apart from a certificate of urgency (which practitioners are reminded is not a mere 
formality: in appropriate cases the signatories of such certificates may be ordered to 
pay costs de bonis propriis) which in specific terms records that the matter is of such 
a nature that relief has to be obtained forthwith and cannot await the ordinary motion 
court the following day, the following administrative requirements should be followed:  
(a) As soon as an urgent application is in the pipeline, the registrar should be notified 
and an indication given as to when it is contemplated the application will be moved.  

(b) This should be followed by a call every hour to inform the registrar and the duty 
judge apprised of the current position.  

(c) If the urgent application falls away, the registrar should be told forthwith.  

(d) If practitioners, in the absence of a duty registrar, go before a judge and do not 
obtain an order, they should immediately report this fact to the registrar.  
In every urgent application (including the ordinary motion court) a draft order must be 
presented to the judge. If the draft is amended in chambers, practitioners must come 
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to the assistance of the registrar’s typist in order to ensure that the order is in a form 
where it can be issued forthwith.  
10.3 Where a rule nisi together with an interim interdict or other interim relief is 
sought as a matter of urgency the rule of practice in force is stated as follows:  
“It is not permissible to grant interim interdicts without notice to the respondent 
unless there is a real danger that the giving notice will defeat the object of the 
interdict or it is wholly impracticable to give such notice. (It is not the practice of this 
Division to grant orders over the telephone save in very exceptional circumstances)”’  
[12] I am mindful of the fact that there are various degrees of urgency as discussed 
by Majiedt JA in Cathay Pacific Airways Ltd & another v HL & another,and that the 
degree of urgency determines to what extent there may be a departure from the 
rules. Application dismissed. 
 
Vex Repairs (Pty) Ltd  and others v Macfrlane and others Case 10249/2020 
Gauteng, JHB. 
 
Contempt of court-intention not to observe court orders proved- sentenced to 30 
days imprisonment, suspended for 12 months. 
The respondents were previously interdicted from interfering with the premises, 
employees and business of the applicants. Yet the respondent collected confidential 
bank statements and registered himself with the CPIC as a director of the first 
applicant.  
The ineluctable conclusion is that the first respondent had a clear intention not to 
observe and or obey the court orders. 
The first and second respondents were sentenced to 30 days imprisonment, 
suspended for 12 months. 
 
NORMANDIEN FARMS (PTY) LTD v SOUTH AFRICAN AGENCY FOR 
PROMOTION OF PETROLEUM EXPLORATION AND EXPLOITATION SOC LTD 
AND ANOTHER 2020 (4) SA 409 (CC) 
 
Constitutional practice — Appeal — Leave to appeal — Mootness — Whether, 
despite issues having become moot since applying for leave to appeal, in interests of 
justice to grant leave — Factors to be considered restated — Conflicting judgments by 
different courts, where appeal court's outcome having binding implications for future 
matters — In casu, decision sought to be appealed against not having binding effect 
— Application for leave to appeal dismissed. 

Constitutional practice — Costs — Punitive costs order — Against applicant for 
leave to appeal — Where, knowing that issues had become moot since application 
made, applicant persisting with application in hope of reaching favourable settlement 
offer as to costs of previous litigation — Such conduct amounting to abuse of process 
warranting punitive costs order. 

 
Normandien Farms (Pty) Ltd (Normandien) was the owner of a number of farms in 
respect of which the first respondent, the SA Agency for Promotion of Petroleum 
Exploration and Exploitation (PASA), accepted an application for exploration rights 
under s 79 of the Mineral and Petroleum Resources Development Act 28 of 2002 
(the MPRDA), made by the second respondent, Rhino Oil and Gas Exploration 
South Africa (Pty) Ltd (Rhino). Normandien took issue with a number of formal 
defects in PASA's acceptance and publication of the application and was successful 
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in its High Court application to have it set aside. The Supreme Court of Appeal, 
however, reversed that decision. Here Normandien applied for leave to appeal in the 
Constitutional Court. 
After the application for leave to appeal was filed, Rhino formally withdrew its 
application for exploration rights over the Normandien farms. They then attempted to 
settle the dispute, Normandien agreeing that the underlying causa for the referral to 
the CC had in principle become moot but insisting that Rhino offer to pay the costs of 
the High Court and SCA proceedings as a precondition to its withdrawing the matter 
(as contemplated in the Constitutional Court Rules). 
In the CC, Normandien argued that it was in the interest of justice to allow leave to 
appeal even if the application was moot, because the judgment of the Supreme 
Court of Appeal was incorrect and constituted binding precedent which would 
prejudice future litigants. Normandien also raised the issue of the costs order against 
it, contending that it was imperative that PASA conduct itself correctly in future 
matters and that the general public ought to know their rights. Rhino, in turn, asked 
for costs on an attorney and client scale, submitting that Normandien acted 
improperly by refusing to withdraw the matter if the costs order by the Supreme 
Court of Appeal were not reversed. 
Held 
It was clear from the factual circumstances that this matter was moot — once the 
application was withdrawn there was nothing to set aside or interdict. Where there 
were two conflicting judgments by different courts, especially where an appeal 
court's outcome had binding implications for future matters, it weighed in favour of 
entertaining a moot matter. Here the SCA did not decide Normandien's review 
application on the merits nor did it pronounce on the legality of the process; it 
dismissed the matter on preliminary issues such as ripeness and lack of prejudice. 
The complaint about the alleged non-compliance with the procedural requirements 
was not decided by the SCA. Rhino would have to bring a new application should it 
wish to apply for an exploration right in the future and comply with the provisions of 
the MPRDA. It could not rely on the Supreme Court of Appeal's judgment to bypass 
the procedures that were set out in s 10 of the MPRDA. Neither were any of the 
other various factors present which courts have proffered for consideration on the 
question of whether it was in the interest of justice to hear a moot matter. 
Accordingly, the application for leave to appeal would be dismissed. (See [46] – [56] 
and [58].) 
For the purposes of appealing to this court on the question of costs alone, the test 
was, again, whether the interests of justice permitted this. The facts of this case did 
not warrant this court's interference in the costs order issued by the Supreme Court 
of Appeal and the High Court. It was highly inappropriate for Normandien to leave 
litigation pending before this court with the knowledge that the case was moot on the 
facts. It was clear that Normandien's actions were merely a disguised attempt to 
recover costs. It knew that Rhino could not unilaterally withdraw this application 
before this court, and used this to its advantage in the hope that this would compel 
Rhino pay its costs. Normandien's dilatory conduct forced Rhino to pursue the 
litigation before this court, even though Normandien recognised that the case was 
moot. Its conduct was reprehensible and an abuse of process which warranted a 
punitive costs order. (Paragraphs [57] and [69] – [72].) 
 
SOUTH DURBAN COMMUNITY ENVIRONMENTAL ALLIANCE v MEC FOR 
ECONOMIC DEVELOPMENT, TOURISM AND ENVIRONMENTAL AFFAIRS, 
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KWAZULU-NATAL PROVINCIAL GOVERNMENT AND ANOTHER 2020 (4) SA 
453 (SCA) 
 
Administrative law — Administrative action — Review — After failure of internal 
appeal — In most cases, both decisions to be challenged — Whether twin challenges 
required depending on circumstances 

Costs — Public interest litigation — Unsuccessful private litigant seeking 
environmental protection for poor community — No undue delay — Should not be 
mulcted in costs — Application of Biowatch principle against private entities — Court's 
discretion in terms of National Environmental Management Act 107 of 1998, 32. 

Environmental law — Protection of the environment — Unsuccessful challenge to 
development proposal — Costs. 

 
The appellant, an environmental NGO, citing increased air pollution, objected to the 
proposed construction by the second respondent (Capital) of a logistics park in the 
Durban Industrial Basin. But the responsible provincial government department (the 
Department) nevertheless granted authorisation under s 24 of the National 
Environmental Management Act 107 of 1998 (NEMA). The appellant then pursued 
an internal appeal to the first respondent (the Department's MEC) under s 43 of 
NEMA. Its objection was based on the effect of vehicular emissions on a community 
which had had a history of serious air pollution from oil refineries and a pulp-and-
paper manufacturer in the area. This appeal was, however, dismissed by the MEC. 
The applicant then launched an application in the Durban High Court under s 6 of the 
Promotion of Administrative Justice Act 3 of 2000 (PAJA) for the review and setting-
aside of the MEC's decision. The High Court handed down judgment dismissing the 
review application a year after the matter was argued. The appellant appealed to the 
Supreme Court of Appeal. A large part of the SCA judgment dealt with costs and the 
application of s 32(2) of NEMA and the Biowatch principle. 
In the main judgment by Swain JA (Ponnan JA concurring), the SCA dealt, firstly, 
with the failure of the appellant to seek the review of the Department's initial decision 
to grant the authorisation, it having sought only the review of the MEC's subsequent 
decision in the internal appeal. The court held that the present case could well be 
one where both decisions should have been challenged, resulting in the failure of the 
appellant's High Court application. The court, however, made no firm finding in this 
regard (see [14]), and proceeded to a consideration of the substantive merits of the 
application. It held that the appellant had failed to establish a basis for the review on 
any of the four grounds on which it had based the appeal. (See [29], [32], [35] and 
[38].) 
In respect of costs, the main judgment held a minority view. It found that the 
appellant's failure at the outset to seek an interdict restraining Capital from 
proceeding with the construction was to the prejudice of the local residents in whose 
cause it claimed to have acted. Judges Swain and Ponnan were not persuaded that 
the appellant had acted reasonably and had to be absolved from paying the costs of 
Capital, a private litigant which the appellant, by seeking costs against it, had forced 
to court. Having failed against Capital, the applicant could hardly escape a costs 
order. (The first respondent, acting in terms of the Biowatch principle, had 
abandoned the costs order in its favour in the High Court and did not seek costs on 
appeal.) (See [41] – [43].) In the judges' opinion there was no authority for the 
proposition that Biowatch also applied to private litigants. The applicant should have 
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realised the weakness of its case by the time it launched the review application, and 
Capital, which had twice prevailed and throughout conducted itself as a 
constitutionally compliant citizen, could not in these circumstances be expected to 
pay its own costs (see [46] – [50]). Hence the usual rule that costs follow the result 
should apply even on the assumption that the Biowatch principle extended to private 
litigants such as Capital (see [51]). 
The majority of the court (per Nicholls JA, Petse DP and Makgoka JA concurring), 
while agreeing with the main judgment on the dismissal of the appeal, diverged on 
the issue of costs in two separate but concurring judgments. The appellant did not 
pursue the litigation for its own self-interest or private commercial interests but rather 
in an attempt to achieve a cleaner environment for a marginalised community which 
had been the victim of apartheid spatial planning over many years. Section 32(2) of 
NEMA (which buttressed Biowatch) gave the court a discretion not to award costs 
against the appellant, who had acted in the interests of protecting the environment. 
The Durban High Court had, in relying on the appellant's delay in bringing the 
application, erred in the exercise of its discretion and reached an unjustifiable 
conclusion. The delay was not exceptional, it being common cause that Capital had 
commenced construction less than three months after the review application was 
launched. A public-interest litigant in the position of the appellant, who had brought 
the application within the 180 days required in terms of s 7(1) of PAJA, should not be 
mulcted in costs. (See [56], [65] – [66].) The appellant's technical lapse in failing to 
interdict the works at the outset was insufficient to remove the Biowatch shield, and 
despite having been unsuccessful, its case could not be classified as having been 
hopeless from its inception (see [72]). The chilling effect of a costs order against the 
appellant on non-governmental environmental organisations also had to be taken 
into account (see [74]). Hence each party should be ordered to pay its own costs. 
 
BAE ESTATES AND ESCAPES (PTY) LTD v TRUSTEES, THE LEGACY BODY 
CORPORATE AND ANOTHER 2020 (4) SA 514 (WCC) 
 

Administrative law — Review — Administrative action — What constitutes — 
Decision of body corporate of sectional title scheme — Decision having effect on third 
parties external to body corporate — Decision having public effect and reviewable as 
administrative action under Promotion of Administrative Justice Act 3 of 2000. 

Sectional title — Body corporate — Decisions of trustees — Review — Decision 
having effect on third parties external to body corporate — Decision having public 
effect and reviewable as administrative action under Promotion of Administrative 
Justice Act 3 of 2000. 

The applicant was appointed by the owner of a sectional title unit to find a tenant for 
the unit, who would then be entitled to sublet it as an Airbnb facility. The applicant 
found a suitable tenant and a lease agreement was entered into between the owner 
and the tenant. When nuisance issues attributable to the Airbnb customers arose, 
that were not resolved over a period of nine months, the first respondent took a 
decision that the owner would no longer be permitted to carry out short-term letting 
of his unit. The second respondent, the managing agent of the sectional title 
scheme, wrote to the owner informing him of the first respondent's decision, and a 
resolution to restrict the applicant from operating within the scheme in terms of rule 
37 of the scheme's rules of conduct. Rule 37.3 provided that short-term holiday 
letting would be permitted, provided the letting was managed through a letting 
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agency considered to be reputable for such purpose in the sole discretion of the 
trustees of the scheme. The communication in question urged the owner to find a 
reputable letting agency to manage long-term rentals of his unit. The applicant 
immediately objected to the decision and advised the second respondent that it had 
nothing to do with the short-term letting of the unit, which was handled by the tenant, 
and threatened legal action if the resolution were not revoked. When no retraction 
was forthcoming, the applicant applied for the review and setting- aside of the first 
respondent's decision. 
Held 
The decision taken by the first respondent was not limited in its effect to owners or 
occupiers of the scheme but had a direct and significant impact upon the applicant, a 
party external to any contractually based arrangements administered by the body 
corporate acting through the trustees. The withdrawal of the applicant's right to 
engage in short-term holiday letting on behalf of its client and potentially on behalf of 
all the owners in the scheme by the body corporate's resolution, harmed the 
applicant's reputation, lost the owner as a client, and reduced its potential client base 
and accordingly had a direct, external legal effect. As such, the impugned decision, 
at least vis-à-vis the applicant, constituted administrative action as defined in the 
Promotion of Administrative Justice Act 3 of 2000 (PAJA). (See [26] – [27] and [32].) 
In the circumstances, where the resolution was not preceded by even a basic 
investigation by the first and second respondents of the underlying facts; the 
applicant or the owner was not afforded any prior opportunity to make 
representations regarding the proposed decision, which went well beyond the 
provisions of conduct rule 37.3; and there had been no basis upon which the 
problems arising from the Airbnb occupants could be ascribed to the applicant, the 
decision was not rationally connected to the purpose for which it had been taken, 
was unreasonable, unlawful or had been taken because the relevant considerations 
had not been taken into account (see [35], [41]). The applicant had accordingly 
succeeded in establishing that the decision amounted to administrative action and 
had to be reviewed and set aside. 
 
HOUTBOSPLAAS (PTY) LTD AND ANOTHER v NEDBANK LTD 2020 (4) SA 560 
(GP) 
 
Financial institution — Compliance — Fica verification — Existing clients — 
Financial institution may not demand from existing account-holders that they submit 
identification documents on pain of restriction of access to their accounts — 
Information may be obtained from other sources — Requirements in respect of entities 
representing legal persons — Financial Intelligence Centre Act 38 of 2001, s 21B(4). 

The business relationship between a financial institution and a customer does not 
entitle the former to restrict access to or freeze an account of the latter, even where 
there is a suspicion that a transaction involves unlawful activity (s 29). Nor does the 
Financial Intelligence Centre Act 38 of 2001 (Fica) allow financial institutions to 
demand from existing customers that they submit identity documents on pain of the 
restriction of access to, or the freezing of, their accounts. By not specifically 
providing that financial institutions should obtain identification only from customers, 
Fica has left room for financial institutions to access other sources from which such 
documents and/or information could be obtained, such as the office of the 
Companies and Intellectual Property Commission (CIPC), the office of the Master of 
the High Court in respect of trusts (s 21B(4)) and the personal identity documents of 
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individuals and partners to a partnership from the Department of Home Affairs. (See 
[20] – [21].) 
Regulation 7 of the Fica regulations provides that financial institutions must obtain 
particulars concerning persons representing legal persons like companies. In the 
case of trusts, reg 7(f) obliges financial institutions to obtain said particulars of trusts 
holding 25% or more of the voting rights at the general meeting of the company 
concerned (see [13] – [14]). 
The court, applying the above principles, ordered the respondent bank to remove the 
restrictions it placed on the applicants' accounts in order to compel them to provide 
information of their shareholders for verification under the Fica Act. 
 
MBUTHUMA AND ANOTHER v WALTER SISULU UNIVERSITY AND OTHERS 
2020 (4) SA 602 (ECM) 
 
Administrative law — Administrative action — Review — When competent — Action 
by juristic person that is not organ of state — Decision by university to suspend 
students pending disciplinary proceedings — University's power to suspend located in 
statute — To be challenged under Promotion of Administrative Justice Act 3 of 2000. 

Review — Legality or administrative — Applicant for review not having choice as to 
pathway to review — Legality review appropriate only in context of exercise of public 
power — Exercise of administrative power to be challenged by way of review under 
Promotion of Administrative Justice Act 3 of 2000 — Distinction between two types of 
review discussed. 

Education — University — Student — Suspension pending disciplinary proceedings 
— Review — Applicability of PAJA — While not organ of state, university constituting 
juristic person with disciplinary power sourced in statute — PAJA applicable — 
Promotion of Administrative Justice Act 3 of 2000. 

The two applicants, having been advised that they might be suspended from the 
University, and the first applicant having made representations in respect of the 
proposed suspension, were both subsequently suspended pending possible 
disciplinary action against them. They brought an urgent application for the review 
and setting-aside of the suspension as being unlawful, unconstitutional and a nullity, 
and sought an order that the University be interdicted from instituting a disciplinary 
hearing. The applicants contended that their suspension had to be set aside on the 
grounds that it was irrational, unreasonable and arbitrary and that it had not been 
preceded by a hearing, which amounted to an abuse of authority in violation of the 
Constitution. Their counsel argued that the respondents, in deciding to suspend 
them, were not performing judicial, quasi-judicial and/or administrative functions, and 
the university was not an organ of state. He argued that the Promotion of 
Administrative Justice Act 3 of 2000 (PAJA) did not apply since the decision was not 
the exercise of a public power and because of the contractual nature of the 
relationship between the parties. Instead, he maintained, it was a legality review. 
Counsel for the respondents argued that the decision to suspend was an 
administrative action and that the application should have been brought under s 6 of 
PAJA. 
Held 
Judicial review has bifurcated into two genera: reviews under PAJA and those under 
the principle of legality (see [35]). Which type was indicated depended, inter alia, on 
the nature or source of the public power that was exercised: executive or 



368 
 

administrative. When a power was sourced in legislation or subject to substantial 
constraints, it was likely to be administrative in nature (see [36], [39]). Despite the 
fact that the University was not an organ of state, it was a juristic person referred to 
in s 1(b) of PAJA and sourced its power from the provisions of the Higher Education 
Act 101 of 1997. An applicant for judicial review did not have a choice as to the 
'pathway' to review, and the applicants should accordingly have acted in terms of 
PAJA in challenging both their suspension and the disciplinary hearing. Because of 
their failure to do so, the application should fail. (See [45] – [48].) Since the 
applicants had not satisfied the requirement of showing exceptional circumstances 
for the review and setting-aside of the disciplinary hearing, or done so in respect of 
the lifting of the suspension, the application would be dismissed. (See [53] – [55].) 
 
 
 
 
UITZIG SECONDARY SCHOOL GOVERNING BODY AND ANOTHER v MEC FOR 
EDUCATION, WESTERN CAPE 2020 (4) SA 618 (WCC) 
 
Appeal — Leave to appeal — Application — Effect — Suspension of decision — Also 
applying to decision dismissing claims or applications — Superior Courts Act 10 of 
2013, s 18(1). 

The first and second applicants, a school governing body and the school concerned, 
had earlier applied to the Supreme Court of Appeal for leave to appeal against a 
High Court decision dismissing their application to have an administrative decision, 
made by the MEC for Education, Western Cape (the respondent), set aside on 
review. 
At issue in this case was whether, pending the SCA's decision in their application for 
leave to appeal, the MEC's administrative decision was suspended in terms of s 
18(1) of the Superior Courts Act 10 of 2013. * The MEC relied on SCA precedent, 
that in cases where a claim or an application was dismissed, such order was not 
suspended pending an appeal. 
Held 
The reasoning for the common-law rule did not apply to s 18(1) with equal force. 
While the common law created a distinction between the orders that may be 
suspended pending an appeal, s 18(1) did not do so; it applied to all decisions or 
orders and not only to those that were granted. Also, the purpose of the suspension 
requirement in applications for leave to appeal would be frustrated if it were to 
operate in a discriminatory manner to granted orders only. The purpose of s 18(1) 
was to provide protection to a litigant pending a full investigation of the matter by the 
court on appeal. An approach in terms of which the suspension concept would only 
apply to orders that were granted, would strip a litigant in the position of the 
applicants of that protection; and it would introduce a discriminatory criterion 
between litigants that would fundamentally offend the constitutional right to equality 
before the law and the right to equal protection and benefit of the law. (See [12].) 
 
S v MADLALA 2020 (2) SACR 120 (GP) 

 

Bail — Pending application for leave to appeal to Constitutional Court from refusal of 
petition by Supreme Court of Appeal — Test for. 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/135/151?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=4726#end_0-0-0-17613
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Legal practitioners — Duties of — Duties toward client — Duty to avoid running up 
unnecessary costs — Code of Conduct for Legal Practitioners, clause 3.3. 
The appellant was convicted in a magistrates' court of one count of rape and one 
count of assault and sentenced to an effective sentence of 10 years' imprisonment. 
He applied for leave to appeal but this was dismissed by the magistrate, as was a 
petition to the Judge President of the relevant division of the High Court. His 
application to the Supreme Court of Appeal for leave to appeal was also dismissed 
and he subsequently filed a petition for leave to appeal to the Constitutional Court, 
which petition was still pending. He applied to the High Court for bail pending the 
petition to the Constitutional Court. 
Held, that the appellant was required to convince the court that there was a 
reasonable possibility that the appeal would avert imprisonment in order to be 
granted bail. On a cursory consideration of the evidence before the magistrate, it did 
not appear likely that the appeal would succeed to the point that the appellant would 
avert a conviction on both counts. The factors that the appellant mentioned in his 
application did not justify such a finding and the reasoning of the magistrate in that 
regard could not be faulted. The application accordingly fell to be dismissed. (See 
[35] and [38] – [39].) 
The court remarked further at the end of its judgment that counsel and attorneys had 
to avoid running up unnecessary costs for their clients. In the present case this could 
have been avoided by the appellant's legal team in the circumstances where the 
appellant's counsel was a practising advocate at the Cape Town Bar and had to fly 
to Johannesburg on three occasions. Counsel had also referred the court to the 
record and the petitions while not putting the court in possession of the documents 
he was referring to, which caused another postponement in the matter. This was 
against the spirit of the Code of Conduct of Legal Practitioners, specifically clause 
3.3 and its subclauses. The conduct of counsel bordered on being unethical and 
dishonest and they were requested to reflect on their conduct in the matter and 
advise their client as required in terms of the Code of Conduct. (See [49] – [52].) 
 

STANDARD BANK OF SA LTD v NATIONAL DIRECTOR OF PUBLIC 
PROSECUTIONS AND OTHERS 2020 (2) SACR 169 (WCC) 

 

Prevention of crime — Restraint order — Variation of — Final order — No provision 
in Prevention of Organised Crime Act 121 of 1998 for creditor to obtain partial 
discharge of final order — More careful examination of order should be done before 
order made. 
The applicant applied for leave to intervene in an application in which the first 
respondent, the National Director of Public Prosecutions, had obtained a restraint 
order in terms of s 26 of the Prevention of Organised Crime Act 121 of 1998 (POCA) 
against the estate of the second and third respondents and three other respondents, 
companies under his control. In seeking such leave, the applicant sought a variation 
order to secure the release of two motor vehicles and an immovable property. It was 
the owner of the motor vehicles under an instalment-sale agreement and the 
immovable property served as security for loans advanced by the applicant to one of 
the companies. The second respondent opposed the application, despite the fact 
that he was insolvent, and the trustees of his insolvent estate were cited as 
respondents in the matter. It appeared that there was no realisable value, as defined 
in POCA, in respect of any of the assets in question. The applicant relied on a report 
of the curator bonis that the only assets with realisable value in the insolvent estate 
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of the second respondent, were three insurance policies. The criminal case against 
the second respondent had commenced earlier in 2019 and had been postponed to 
February 2020, and the second respondent contended that the applicant should 
rather await the outcome of the criminal proceedings. 
Held, that, notwithstanding the inconvenience to the applicant and other creditors 
who found themselves in a similar position to it, there appeared to be no provision in 
POCA for a creditor to obtain what was in effect the partial discharge of a final 
restraint order in the circumstances pertaining in the present matter. A portion of a 
said order could not be varied or discharged solely on the basis of an accounting 
exercise which determined that certain assets subject thereto had no realisable 
value for the purposes of a possible confiscation order. (See [24] and [26].) 
Held, further, that there were several possible ways to forestall the dilemma which 
presents itself in the current matter. Restraint orders could be more carefully 
examined and worded before being made, to ensure that assets which could not 
contribute to any confiscation order, and against which creditors should be allowed 
to proceed, were not frozen. Furthermore, creditors, who found themselves in the 
position which the applicant did, needed to be astute in asserting their rights prior to 
any restraint order being made final. (See [28].) The application for leave to 
intervene was granted, but the application for substantive relief was dismissed. 

Cape Bar v Minister of Justice and Correctional Services and others (National 
Bar Council of South Africa and others as amici curiae) 2020] 3 All SA 413 
(WCC) 

Legal Practice – Regulation of legal profession – Establishment of Provincial Councils 
– Regulations and Rules published under Legal Practice Act 28 of 2014 – 
Constitutionality – Allegation of unfair discrimination – When a measure is challenged 
for violating an equality provision, its defender may meet the challenge by showing it 
as that which is contemplated in section 9(2) of the Constitution, in that it promotes the 
achievement of equality and is designed to protect and advance persons 
disadvantaged by unfair discrimination – Electoral scheme for Provincial Councils not 
discriminatory or reviewable. 

In an attempt to facilitate transformation of the legal profession, the Legal Practice 
Act 28 of 2014 (the “Act”) was brought into effect. It served as a single statutory 
dispensation providing a legislative framework, geared at transforming and 
restructuring the governance and regulation of the legal profession, broadly 
representative of the demographics of South Africa, under a single national regulatory 
body, the South African Legal Practice Council (the “Council”). 

The applicant (the “Cape Bar”) challenged the constitutionality of the Regulations and 
Rules published under the Act, and in particular, the provisions relating to the 
composition of the Provincial Councils provided for. It brought the challenge of unfair 
discrimination in the Equality Court under the Promotion of Equality and Prevention of 
Unfair Discrimination Act 4 of 2000, and simultaneously a review under the Promotion 
of Administrative Justice Act 3 of 2000, alternatively in terms of the doctrine of legality. 
The applications were consolidated. 

Regulations 4(3) and 4(4) of the Regulations and Rule 16.15.3 of the Rules were 
specifically challenged by the Cape Bar. The Regulations require 50% of the Provincial 
Council to be male and 50% to be female and it is specified how composition of 
Provincial Councils will be structured in each province. Essentially, the provisions 
create 6 seats for attorneys (8 in Gauteng) and 4 seats for advocates in each Provincial 



371 
 

Council. The 4 seats for advocates must be composed of one white male, one white 
female, one black male and one black female. The Cape Bar submitted that those 
provisions comprise a formula which was rigid and, while ostensibly aimed at affirming 
black and female representation in order to rectify past and present discrimination, it 
capped such representation, which was inimical to the objective. According to the 
Cape Bar, while it welcomed the mechanism to ensure representation of black people 
and women on the Provincial Council and the intention behind the Rules and 
Regulations, the practical consequence of the impugned provisions was a perverse 
one. Instead of increasing representation of categories of people who have historically 
and continue to suffer disadvantage, the effect was to limit their participation and to 
ensure representation by categories of people who have suffered no similar 
disadvantage. That occurred because, by capping the seats which black people and 
women could occupy to 50%, and reserving a seat for white men who were not 
historically disadvantaged, the provisions blocked opportunities for groupings which 
suffered from continuing disadvantage. The contention was that the provisions thus 
lent themselves to irrationality, arbitrariness and unreasonableness. 

Held – The case turned on the determination of the objectives of the electoral scheme. 

The Act provides that when the composition of Council is considered, the racial and 
gender composition of South Africa is a factor to be considered. 

The first question was whether a prima facie case of discrimination had been 
established. If discrimination occurred on a prohibited ground, the Minister and the 
Council could defend it on grounds that it was permissible under section 14 of the 
Promotion of Equality and Prevention of Unfair Discrimination Act. When a measure 
is challenged for violating an equality provision, its defender may meet the challenge 
by showing it as that which is contemplated in sec tion 9(2) of the Constitution, in that 
it promotes the achievement of equality and is designed to protect and advance 
persons disadvantaged by unfair discrimination. The test to determine whether a 
measure falls within section 9(2) is threefold: whether the measure targets persons or 
categories of persons who have been disadvantaged by unfair discrimination; whether 
the measure is designed to protect or advance such persons; and whether the 
measure promotes the achievement of equality. The Court found that test to have been 
fulfilled in this case. 

Contrary to the submission of the Cape Bar, the scheme was not intended to prefer 
white men at all, but to make them equal contributors and partners in the governance 
of the legal profession. The electoral scheme in no way unjustifiably or 
disadvantageously targeted black people and women, nor did it seek to impair them. 

The Court went on to address the Cape Bar’s contention that the Minister’s decision 
to promulgate the impugned Regulations, the decision to issue the impugned Rules, 
and the Council’s application of the impugned Rules, all constituted administrative 
action which was subject to review under the Promotion of Administrative Justice Act. 
However, the Court held that Regul ations 4(3) and 4(4) which related to the 
composition of the representative advocates to be elected to the Provincial Councils 
did not appear to be dealing with matters that were administrative in nature. The Rules 
were closely related to the impugned Regulations. As such, the Promotion of 
Administrative Justice Act would not be applicable. 

The Cape Bar also contended that the Minister acted ultra vires his powers, which 
were said to be limited to establishing the Provincial Councils, but not the election 
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procedure. That was shown not to be correct as the relevant powers and functions of 
the Minister were enabled by sections 94 to 97 of the Act. 

Arguments by the Cape Bar based on arbitrariness, rationality and reasonableness 
were all found to be unsustainable. 

In the premises, the applications were dismissed. 

Ergo Mining (Pty) Limited v Ekurhuleni Metropolitan Municipality and another 
[2020] 3 All SA 445 (GJ)  

Civil Procedure – Application to amend counterclaim – Objection to amendment based 
on prescription – Provided that the substance of the matter claimed in an amendment, 
as opposed to its precise legal characterisation, is set out in the original claim then it 
will remain the same “debt” for purposes of avoiding prescription. 

Civil Procedure – Plea and counterclaim – Application for leave to amend – An 
amendment will generally be granted to enable the real issues between the parties to 
be properly ventilated, but where amendment results in prejudice that cannot be cured 
by an award of costs or a postponement, it will be refused. 

The respondent municipality had sued the applicant (“Ergo”) for payment of close to 
R73,5 million plus interest in respect of charges for electricity which it alleged it had 
been supplying to Ergo since the end of November 2014. Ergo disputed the claim and 
raised a number of defences which included a denial that the municipality had been 
supplying it with electricity. Ergo maintained that it received its supply of electricity from 
Eskom and had been paying the municipality only the amount it claimed it was liable 
for in terms of Eskom’s applicable tariff rates. The municipality’s claim therefore was 
for the difference between the Eskom tariff and what it had been charging Ergo. 

Ergo also instituted a claim in reconvention for an amount of just under R89,5 million. 
That represented the difference between the amount it had in fact paid the municipality 
between the period December 2008 to November 2014 and the amount which the 
municipality was liable to pay over to Eskom. The municipality raised a special plea of 
prescription on the grounds that the amount claimed was a debt within the meaning of 
the Prescription Act 68 of 1969. It also pleaded over on the merits. 

In June 2018, Ergo gave notice under rule 28(1), of its intention to amend the plea and 
counterclaim. 

Held – An amendment will generally be granted to enable the real issues between the 
parties to be properly ventilated. Thus, a pleading which does not disclose a cause of 
action or defence will not qualify. An amendment will also not be granted if it results in 
prejudice that cannot be cured by an award of costs or a postponement. 

Provided that the substance of the matter claimed in an amendment, as opposed to 
its precise legal characterisation, is set out in the original claim then it will remain the 
same “debt” for purposes of avoiding prescription. 

The Court examined each of the grounds for objecting to the amendments and found 
none to have any merit. The application for leave to amend was granted. 

FourieFismer Incorporated and others v Road Accident Fund and others and 
related matters [2020] 3 All SA 460 (GP) 

Constitutional and Administrative Law – Road Accident Fund – Contracts with service 
providers – Cancellation of contract – Lawfulness of shortening of notice period for 



373 
 

termination of contract – Unilateral prescription by Fund of terms of agreement, 
constituting unfair administrative action and an abuse of Fund’s power in performing 
a public duty. 

Three review applications brought by attorneys contracted to the Road Accident Fund 
(“RAF”) were heard simultaneously. Such attorneys (commonly known as “panel 
attorneys”) were selected after the adjudication of a tender procurement process in 
terms of section 217 of the Constitution, which had to be fair, equitable, transparent, 
competitive and cost-effective. The selected attorneys formed a panel contracted to 
the RAF for a period of five-years, and the RAF from time to time would select an 
attorney from the panel to provide specialist litigation services in the various courts. 
The relationship between the RAF and the panel attorneys was governed by an 
agreement (the “SLA”) which was to lapse with the effluxion of time on 29 November 
2019. On 30 November 2018, tender RAF/2018/00054 was published. Whilst still busy 
with the adjudicating of tender RAF/2018/00054, two addendums were made to the 
SLA to extend the contract period between the panel attorneys and the RAF until 31 
May 2020. The initial SLA catered for notification 4 months before the SLA would come 
to an end. By way of a second addendum, the RAF reduced the notification period to 
1 month. 

As a result of ongoing severe financial constraints experienced by the RAF, it was 
decided that legal services be sourced internally and no longer outsourced. That led 
to the decision to cancel tender RAF/2018/00054. 

The panel attorneys in the three applications sought the review, setting aside and 
declaration as constitutionally invalid, the RAF’s decisions to require the panel 
attorneys to hand over their files which were not finalised; to cancel a tender; and to 
dispense with the services of the panel attorneys from 1 June 2020. 

Held – The RAF is a social security scheme, acting on behalf of the State to protect 
the freedom and security of persons and is obliged to afford an appropriate remedy to 
victims of motor vehicle accidents who suffer bodily injury as a result of someone else’s 
negligence. 

The first question addressed by the Court was whether the second addendum was 
valid and lawful. Recognising that the contract between the parties was governed by 
administrative characteristics, the court rejected the RAF’s contention that it was 
exercising its contractual rights in a private law relationship. The administrative 
characteristic still remained as it performed its social duty for the State and was bound 
to exercise its contractual rights in a procedurally fair and lawful manner. The fact that 
the contractual rights arose from a tender was irrelevant. The unilateral prescription 
by the RAF of the terms of the addendum was found to be an abuse of its power in 
performing a public duty. 

The RAF’s power to procure the services of the panel attorneys derived from section 
217 of the Constitution, and insofar as the second addendum would have been 
imposed upon the panel attorneys in contravention of section 217, it was invalid and 
unlawful. 

The Court concluded that the notices to cancel and the cancellation of the contract 
were reviewed and set aside on the ground of invalidity. The RAF was ordered to fulfil 
all of its obligations to the panel attorneys in terms of the existing SLA, and the said 
order was to operate for six months from date of issue. 
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Member of the Executive Council for Economic Opportunities, Western Cape v 
Auditor-General of South Africa and another [2020] 3 All SA 524 (WCC) 

Constitutional and Administrative Law – Application for review of Auditor-General’s 
findings – Retrospectivity – Rule of law requires that the exercise of public power must 
be predictable and not retrospective in its operation – Impermissible for government 
to create a situation in which subject reasonably expects that government will deal 
with a matter in a particular way, and acts on that expectation and then changes its 
position when too late for subject to tailor conduct accordingly. 

Local Government – Annual financial statements of provincial department – Auditing 
by Auditor-General – Review of Auditor-General’s findings on grounds of 
retrospectivity, misdirection and misinterpretation of Regulations, which resulted in 
incorrect audit finding. 

Payments made by the Western Cape Department of Agriculture to two support 
service providers for, inter alia, farmer settlement, were classified by the Department 
in its 2016/2017 annual financial statements as “subsidies and transfers”. That was in 
keeping with the way in which it had classified and accounted for such expenditure 
since the 2007/2008 financial year. The respondent (the “AGSA”) had never objected 
thereto, and had given the Department’s financial statements an unqualified audit. 
However, in respect of the 2016/2017 financial year, the AGSA qualified his audit on 
the grounds that the Department had not accounted for payments made to the support 
service providers (“Casidra” and “Hortgro”) in accordance with the requirements of a 
reporting standard known as the Modified Cash Standard. He found that the 
relationship between the Department and Casidra and Hortgro was a relationship of 
principal and agent, and that on that basis, the payments should have been classified 
as goods and services, or capital expenditure. 

As the political head of the Department, the applicant (the “MEC”) sought to have the 
AGSA’s findings set aside on review. 

Held – Insofar as the AGSA’s function is to administer, by auditing the accounts and 
financial statements of the relevant Organs of State, his office fits squarely into the 
institutions of public administration. The AGSA’s decisions therefore constitute 
administrative action, and are subject to the Promotion of Administrative Justice Act 3 
of 2000. 

On the issue of procedural unfairness, the Court noted the lack of objection by the 
AGSA to the Department’s classification of the payments all the way back to the 
2007/2008 financial year. That continued to be the case even after the Modified Cash 
Standard was issued on 1 April 2013, and updated in December 2016. In May 2018, 
the AGSA warned the Department of a new Accounting Manual being drafted by the 
National Treasury, and which could potentially affect the classification of the services 
in question. By that time, the 2016/2017 financial year was over, and it was no longer 
possible to amend the recording and accounting of those transactions. The 2017/2018 
financial year was also over, and the Department’s financial statements for that year 
had already been submitted. The AGSA’s subsequent issuing of the impugned audit 
findings in respect of the two years which had passed was challenged by the MEC on 
the ground that the decision was taken with retrospective effect, which was irrational 
and illegal. The Court considered those submissions against the backdrop of relevant 
legal principles. Our State is founded on the rule of law, which, in its public law 



375 
 

application, requires that the exercise of public power must be predictable and not 
retrospective in its operation. It is therefore not permissible for government to create 
a situation in which the subject (including another Organ of State) reasonably expects 
that government will deal with a matter in a particular way, and acts on that expectation 
– and then changes its position at a time when it is too late for the subject to tailor its 
conduct accordingly. As a result, the conduct of the AGSA was unconstitutional and 
invalid and the audit findings could not stand and were set aside. 

The Court then proceeded to consider the statutory framework within which the AGSA 
conducted the audits and expressed the qualified opinions. The Public Finance 
Management Act 1 of 1999 provides for the establishment of the Accounting 
Standards Board (the “ASB”) which must set standards of generally recognised 
accounting practice as required by section 216(1)(a) of the Constitution for the 
financial statements of departments. The ASB had not set standards of generally 
recognised accounting practice which contained a definition of “goods and services” 
or “transfer payments” which departments were required to apply in their annual 
financial statements. The National Treasury is authorised to make regulations or issue 
instructions concerning any matter that may be prescribed for departments in terms of 
the Act, or regarding the treatment of any specific expenditure. Two Treasury 
regulations were relevant in this matter. The first regulation (“Treasury regulation 
18.2”) required the Department to prepare its statements on a modified cash basis. 
The Modified Cash Standard was a guide to the preparation of accounts on a modified 
cash basis. The AGSA conflated the two concepts, wrongly asserting that regulation 
18.2 prescribed the Modified Cash Standard. The Court confirmed that the Modified 
Cash Standard was not legally binding on the Department, and although the 
Department had complied therewith, if it had not, that would not form a basis for the 
impugned findings of the AGSA. The second regulation (“Treasury regulation 
6.7.1(b)”) referred to the New Economic Reporting Format, a reference guide for 
Departments. On the Court’s interpretation thereof, the payments to Casidra and 
Hortgro were transfer payments and not for goods and services, as the AGSA 
asserted. 

The AGSA also contended that the Department acted as a principal, while Casidra 
and Hortgro represented it as its agents, and therefore, the funding should have been 
described in the Department’s financial statements as “goods and services”. The Court 
held that such characterisation of the relationship was incorrect. 

The impugned findings of the AGSA were reviewed and set aside. 

National Director of Public Prosecutions v Gumede [2020] 3 All SA 554 (MM) 

Civil Procedure – Ex parte application – In an ex parte application, a litigant must say 
why notice to the other party is unnecessary or not required or must be dispensed 
with. 

Civil Procedure – Urgency – In terms of Rule 6(12) of the Uniform Rules of Court, an 
applicant in an urgent application must establish urgency and the urgency must be to 
such a degree that the court is prepared to allow for a relaxation in respect of the 
normal requirements that are listed in sub-rule 6(12). 

Criminal law and procedure – Organised crime – Restraint of property – Prevention of 
Organised Crime Act 121 of 1998 – The proceeds of unlawful activities may be 
seized, restrained, confiscated and realised by the State even if a conviction for such 
unlawful activity does not follow – Having regard to section 37A(1) of the Pensions 
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Fund Act 24 of 1956, accused’s pension fund not susceptible to a restraint order in 
terms of section 26 of the Prevention of Organised Crime Act. 

Employee Benefits and Retirement – Pensions – Pension benefit – Susceptibility to 
restraint order in terms of section 26 of the Prevention of Organised Crime Act 121 of 
1998 – Having regard to section 37A(1) of the Pensions Fund Act 24 of 1956, 
accused’s pension fund not susceptible to a restraint order in terms of section 26 of 
the Prevention of Organised Crime Act. 

In the wake of two white rhino being killed and maimed for their horns in a national 
park, the defendant was found with two fresh white rhino horns, as well as equipment 
usually associated with rhino poaching, in his vehicle. He was arrested and charged 
with rhino poaching. He was also dismissed from his employment with the South 
African National Parks. 

As rhino poaching constitutes organised crime, the Prevention of Organised Crime 
Act 121 of 1998 applied. In terms of the Act, no one may benefit from unlawful 
activities. The proceeds of unlawful activities may be seized, restrained, confiscated 
and realized by the State even if a conviction for such unlawful activity does not follow. 

The applicant (the “NDPP”), in terms of the provisions of the Act, approached the 
Court on an urgent basis and without notice to the defendant, for an order restraining 
the defendant’s pension fund (it being stated that that was the only realisable property 
of the defendant). The Court ordered that the defendant’s pension benefit be kept in 
the fund and that no money could be paid from the fund to any person pending final 
judgment in the matter. 

Held – Section 26 of the Act provides for the restraint of realisable property held by a 
person against whom the restraint order is made. 

The nature of urgent and ex parte applications was explained by the Court. An ex 
parte application is not always urgent and an urgent application is not always brought 
without notice. Each of those applications have their own requirements that must be 
complied with by a litigant. Ultimately, the circumstances of each matter will dictate 
whether notice is required to the other party and if the matter is urgent. In terms of rule 
6(12) of the Uniform Rules of Court, an applicant in an urgent application must 
establish urgency and the urgency must be to such a degree that the court is prepared 
to allow for a relaxation in respect of the normal requirements that are listed in sub-
rule 6(12). If an applicant fails to establish urgency, the usual order is to strike the 
matter from the roll. 

In an ex parte application, a litigant must say why notice to the other party is 
unnecessary or not required or must be dispensed with. Section 26(1) permits the 
NDPP to apply to court for a restraint order on an ex parte basis. 

Although the NDPP was entitled to immediately upon the defendant’s arrest, 
approach the court in terms of section 26(1), it delayed and only approached the court 
more than a year later and only when the defendant wanted to withdraw his pension 
benefit from the pension fund. It was therefore not justified in bringing the application 
on an urgent basis. 

As the application lacked urgency, it was struck from the roll. 
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In any event, having regard to section 37A(1) of the Pensions Fund Act 24 of 1956, 
the defendant’s pension fund was not susceptible to a restraint order in terms 
of section 26 of the Prevention of Organised Crime Act. 
 

Absa Bank Limited v Mare and others [2020] JOL 48204 (GP) 

Uniform Rules of Court – Rule 4(1)(a)(iv) – Service of process of court - ‘by 
delivering or leaving a copy thereof’ at a chosen domicilium citandi – Default 
judgment granted pursuant to summons served by ‘affixing a copy thereof on the 
grass’ at chosen domicilium citandi, a smallholding with a dwelling erected on the 
property in which the debtor/owner resides – Service in the circumstances not 
effected in accordance with r 4(1)(a)(iv) - Duty upon sheriff to serve process at a 
domicilium citandi by delivering or leaving a copy thereof in a manner by which in the 
ordinary course the process would come to the attention and be received by the 
intended recipient, and to report to the court how the process was served and why it 
was served in that manner. 

 

Execution – Sale in Execution – Immovable property – Transfer of ownership passed 
to bona fide purchaser - Judgment that gave rise to the sale in execution void ab 
initio – Registration of property into purchaser’s name did not make him owner of the 
property – Owner entitled to relief aimed at reinstating her registered ownership. 

 

An appeal against a High Court order that rescinded a default judgment in favour of 
the bank following default on mortgage payments.  

The order also set aside the subsequent sale in execution and the transfer to the 
purchaser. 

The bank argued that the statutory notice and the summons were left at the 
domicilium citandi in terms of rule 4(1)(a)(iv) of the Uniform Rules. 

A full bench at the Pretoria High Court discusses service of court processes, the 
case law and the facts of this case. 

[27] Leaving the summons on the grass where it can be blown away, taken away or 
be invisible, was not an appropriate place for delivery in the particular circumstances.  

Where delivery of a notice or process is to be effected at a residence chosen as a 
domicilium citandi, it would equally not have been enough merely to drop the 
process over a perimeter fence or to put it into a hedge. 

The appeal was dismissed. 

 

 
ECLIPSE SYSTEMS and others v  HE & SHE INVESTMENTS (PTY) LTD   
Western Cape, Cape Town, 31 July 2020Case no: A 294/19  
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Appeal-against summary judgment a quo held that the versions which they gave 
were ‘conveniently’ bald and scant, and thus did not provide sufficient particularity, 
court disagreedI respectfully differ. 

 

Summary judgment-appeal a quo held that the versions which they gave were 
‘conveniently’ bald and scant, and thus did not provide sufficient particularity, court 
disagreed 

 

An appeal against the grant of summary judgment, where the claim alleged the 
misappropriation of various sums. Judge Sher discusses the facts and the 
defendant's case, as well as the defendant's duty of disclosure. The appeal is upheld 
and the order of the court a quo substituted for an order refusing summary judgment. 
Judge Le Grange and Judge Rogers concurred. 

 

The respondent is a company which operates a well-known driving school in Cape 
Town. Its business was jointly administered by a family of 3 sisters, who were co-
directors: Sandra van der Westhuizen was responsible for the business’ financial 
affairs and Elize Korf for its marketing, and until her death Joyce Goosen was 
responsible for its day-to-day operations. Van der Westhuizen’s son was employed 
as the company’s bookkeeper and Goosen’s son Meyer was also employed by it, in 
an unknown capacity.  
 
The cause of action in both matters, insofar as the appellants are concerned, was 
the same. The respondent alleged that Joyce Goosen and her son Meyer had, 
together with Riley and Abrahams and their respective entities, ‘misappropriated’ the 
various sums which are referred to in the introductory paragraph, from it. In the 
‘Eclipse’ matter it was alleged that the misappropriations occurred between 
September 2015 and November 2018, whilst in the ‘Tyremac’ matter it was alleged 
they took place between February 2014 and November 2018. 

 

The misappropriations were allegedly effected by means of an arrangement 
whereby, at the instance of the Goosens, Riley and Abrahams processed a large 

number of fictitious motor vehicle expense transactions, via fleet management bank 
cards which had been issued to the respondent by Absa and Standard Bank. 

7. The respondent claimed that a ‘substantial’ portion of the monies that were paid 
over to Eclipse Systems and Tyremac in satisfaction of the charges which were 
levied in this manner, was in turn paid over, by arrangement with the Goosens, into a 
bank account which was operated by Meyer. 

 

It is common cause that, in order to succeed in its claims, the respondent needed to 
establish that the appellants had the necessary intention to steal ie to deprive it of 
ownership of the monies that were allegedly misappropriated from it. In this regard 
the appellants alleged that they never had any such intention, as they acted on the 
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instructions of the respondent, as conveyed to them by Goosen and her son, and in 
doing so they believed that they were assisting the respondent.  
The respondent contends, much as the Court a quo did, that the version which the 
appellants have offered in this regard is highly improbable and implausible. But, as 
was pointed out previously, when considering and weighing up a defendant’s version 
in a summary judgment application a Court does not determine the probabilities 
thereof, for doing so would effectively be to determine the merits of its defence. 
There is indeed cause to be cynical and sceptical of much of the appellants’ 
versions, and they may well flounder at trial. But the simple question at this stage of 
the litigation is merely whether it can be said that their versions are ‘inherently and 
seriously unconvincing’ to the extent that they can be rejected out of hand, and as I 
have previously attempted to point out, the answer to this question depends on, and 
can only be determined by, what comes out in evidence at the trial. In my view, as 
implausible as the appellants’ averments may appear to be, they cannot be rejected 
out of hand at this stage.  
 Assuming, for the moment, that the respondent proves at trial that Goosen and 
Meyer stole money from the respondent by perpetrating a fraud on it, the appellants 
would only be jointly and severally liable if it were proved that they were co-
conspirators ie that they, too, were dishonest. Dishonesty requires that the 
appellants should have known that the transactions in question were dishonest in 
relation to the respondent. A case of a dishonest misappropriation from the 
respondent would not be established by proving that the appellants knew that the 
transactions were bogus, and thus potentially fraudulent, in relation to the banks 
and/or the fiscus.  
The appellants may not have carefully thought through the way in which the 
respondent might benefit commercially from the arrangement. They may simply have 
accepted at face value the representation to them by Goosen and Meyer that the 
transactions would benefit the respondent. But even if they had thought this through, 
and even if they knew that the respondent as a separate entity could not realistically 
benefit from the arrangement, they might – as lay people unacquainted with the legal 
principles relating to the attribution of knowledge and the strict distinction in law 
between a corporate entity and its controllers – have genuinely believed that 
everything was in order if the directors approved the arrangement. This belief, if 
genuine, would – however misguided it was – rule out dolus.  
Lastly, insofar as the Court a quo held that the versions which they gave were 
‘conveniently’ bald and scant, and thus did not provide sufficient particularity, I 
respectfully differ. In its particulars of claim the respondent alleged that, with the 
knowledge and consent of Goosen the appellants processed the transactions in the 
Eclipse matter ‘during or about’ September 2015 and November 2018, and the 
transactions in the Tyremac matter ‘during or about’ February 2014 and November 
2018. In response, the appellants admitted that the transactions had indeed been 
processed in the periods alleged, with the knowledge and consent of Goosen, and 
averred that this had occurred pursuant to agreements which they had concluded 
with her during 2014 and 2015, and they provided particulars of where the 
agreements were concluded, and the terms thereof. In the circumstances they 
provided the material particulars required for their defence. Whether it was a good 
defence is something else, but in my view they cannot be said not to have provided 
sufficient particularity thereof.  
67. In the result, for these reasons I would uphold the appeal, and make the 
following Order:  
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67.1 The appeal is upheld, with costs.  
67.2 The Orders of the Court a quo are set aside, and substituted with an Order in 
the following terms:  
‘1. The applications for summary judgment in the matters under case nos. 23198/18 
and 23199/18 are refused.  
2. The defendants are granted leave to defend.  
3.Costs of the applications for summary judgment in both matters shall be costs in 
the cause.‘ 

 

Ferreira and Another v Magistrate , Mr Koopman NO and Another (2448/2018) 
[2020] ZAECGHC 102 (8 September 2020) 

Review- interdict by Magistrate- Upon the Magistrate (correctly) declining to do so 
Applicants did not  take up the invitation to give viva voce  evidence, or hand in 
affidavits, but took various points in limine that the application had not been urgent 
and did not fall within the definition of “harassment” in the Act, amongst others. The 
review is dismissed with costs 
 

Applicants sought to review a magistrate's decision on an interim interdict in terms of 
the Prevention of Harassment Act, following facts of a bar fight and vehicle ramming.  

They also sought the return of the firearms confiscated from them. 
Judge Lowe discusses the review of proceedings in magistrates' courts and pertinent 
case law.The review is dismissed with costs. 
Judge Roberson concurred. 

This is a review of a Magistrate’s decision given in terms of the return day of an 
interim interdict in terms of Section 3(2) of the Prevention of Harassment Act 17 of 
2011 (the Act), on 14 August 2018. 

[2]          Applicants on review seek the following relief: 

“That the Respondents and / or any interested parties hereby be summonsed to give 
reasons, if any, why the following findings made by the First Respondent, Magistrate 
Koopman, at the Magistrates Court for the District of Humansdorp, Held at 
Humansdorp on 14 August 2018 under case number 280/216, should not be 
reviewed, corrected and / or set aside on account of a the fact that the First 
Respondent did not consider evidence relevant and admissible to the points in 
limine raised by Counsel for the Applicant’s and also the incorrect interpretation of 
the law and legal principles pertaining to urgent applications: 

1.1       That the Application by the Second Respondent was in fact urgent at the 
relevant time; 

1.2       That the First Respondent, Magistrate Koopman, cannot embark upon the 
consideration of the merits to determine the causa of the application; and 

1.3       That the founding affidavit by the Second Respondent indeed disclosed: 

1.3.1    Urgency; and 

1.3.2    “Harassment” including “Harm” as defined in Act 17 of 2011 (‘the Act’); 
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1.4       That the First and Second Applicants’ firearms should not be returned to 
them and in the event that the First Respondent does make an order in this regard, it 
would make piecemeal of the Interim Orders Granted on 14 December 2016. 

2.         That Respondents be ordered to pay the costs of this application, jointly and 
severally, the one paying the other to be absolved, on an attorney and client scale, 
only if this application is opposed.” 

[3]          The matter was opposed by Second Respondent who sought that the 
“Application” be dismissed with costs. 

[4]          To place the matter in context a brief summary of the proceedings leading 
up to the rule nisi issued in terms of the Act is as follows. 

[5]          The parties have considerable history which is set out in the application 
brought in terms of the Act.  In April 2015 First Applicant alleges having been 
informed of death threats allegedly made against Second Respondent by First 
Applicant.  On 1 November 2016, following a bar fight allegedly involving First 
Applicant, Applicants (in a vehicle) allegedly chased Second Respondent in his 
vehicle, ramming his vehicle thrice.  Hence the bringing of the application. 

[6]          It should be emphasized that the alleged basis of the Review relates to the 
suggestion that the Magistrate failed to consider evidence raised in respect of the 
points in limine raised and argued and the “incorrect interpretation” of the law 
pertaining to “urgent applications”. 

[7]          This apparently related to the consideration, on the extended return day, of 
the order granted on 14 December 2016 by Magistrate Van Zyl, initially returnable on 
18 January 2017 (typographically said to be 18 January 2016 – a clear patent 
typographical error).  

[8]          The return day was extended from time to time to the hearing of this matter 
on 13 August 2018, but which was not finally concluded on that date going through 
to the following day, 14 August 2018, and thereafter extended for a further six 
months to 14 February 2019. 

[9]          To say the least the founding affidavit, by First Applicant in the review, is 
confused and confusing, the basis of the review being difficult to discern therefrom 
but would appear to go to lack of urgency; that Applicants were not in the Republic 
on the date of the first incident in April 2015, and that the Magistrate erred on the 
return day in “holding that he could not go into the merits of the case”.  It is also 
suggested that in respect of the “second incident” there was no allegation of 
harassment (the bar fight), and that the first incident rested on hearsay evidence.  

[10]       What is clear is that in summary on the return day, having not as yet filed 
any affidavits in answer, Applicants took various points in limine arguing that on this 
basis the interim order should be discharged.  An application for return of the 
firearms confiscated from Applicants in the initial order also being made and refused. 

[11]       The record of proceedings and argument before us made it clear that: 

[11.1]   At the commencement of the proceedings when the Magistrate was asked, in 
the absence of answering affidavits, to confirm the rule, the Magistrate informed all 
that he would be willing to hear viva voce evidence in opposition. 
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[11.2]   Applicants took the point that they were not obliged to respond prior to the 
return day, and that in any event the order did not comply with Section 3(c) of the Act 
not calling on Applicants to show cause on the return day why the interim order 
should be made final.  

[11.3]   In fact the full court order issued indeed called for a response by Respondent 
on 18 January 2017, and reflected the correct date of the return day. 

[11.4]   Senior Counsel for Applicants asked the Magistrate at the commencement of 
proceedings forthwith simply to dismiss the interim order. 

[11.5]   Upon the Magistrate (correctly) declining to do so Applicants did not  take up 
the invitation to give viva voce  evidence, or hand in affidavits, but took various 
points in limine that the application had not been urgent and did not fall within the 
definition of “harassment” in the Act, amongst others. [11.6]   At the end of the day 
on 13 August 2018 the matter stood over to the following day, the record reading: 
“Hof verdaag tot more oggend”, resuming on 14 August 2018 with the Magistrate’s 
rulings being given, with reasons.  

[11.7]   The Magistrate dismissed the issues in limine raised in argument, with 
reasons, in each instance. 

[11.8]   Applicants’ Senior counsel then sought that the matter be postponed sine 
die in order that Applicants could launch review proceedings in the High Court, 
suggesting that the finding on “urgency”  was final and subject to review.   The 
Magistrate then postponed the matter to 15 February 2019 extending the rule. 

[12]       In argument it was accepted by both sides that the proceedings had not yet 
finally terminated (but for the rule nisi lapsing argument) and would have to proceed 
on the merits (as per the return day of the interim order) in the face of the dismissal 
of the points in limine, were this Court not to intervene as sought by Applicants. 

[13]       It was also argued for Applicants that the rule had lapsed automatically, not 
being “extended” by the Magistrate at the end of the day on 13 August 2018, and 
that this was in any event the end of the matter.  This point was not raised on the 
Review papers being, it would seem, an afterthought by Applicants. 

REVIEW OF PROCEEDINGS IN MAGISTRATES’ COURTS 

[14]       Section 22 of the Superior Courts Act 10 of 2013 deals with the grounds 
upon which the proceedings of a Magistrate’s Court may be reviewed whilst Rule 
53 lays down the relevant procedure. 

[15]       The stage when this may be done will be dealt with below and, in summary, 
generally a High Court will be reluctant to review incomplete proceedings in a 
Magistrate’s Court[1]. 

[16]       This is so unless the review Applicant can show grave injustice would 
otherwise result, or whether justice would not be attained by any other means.  

[17]       Further if the complaint is against the result of the proceedings in a 
Magistrate’s Court, appeal is the remedy, if against the method, review is the 
remedy[2]. 

[18]       If review proceedings are correctly brought, as opposed to appeal 
proceedings, and are launched at an appropriate stage of the proceedings, the 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s22
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s53
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s53
http://www.saflii.org/za/cases/ZAECGHC/2020/102.html#_ftn1
http://www.saflii.org/za/cases/ZAECGHC/2020/102.html#_ftn2
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provision of Section 22 of the Superior Courts Act are of application which reads 
as follows: 

“22  Grounds for review of proceedings of Magistrates’ Court [sic] 

(1)        The grounds upon which the proceedings of any Magistrates’ [sic] Court may 
be brought under review before a court of a Division are — 

(a)         absence of jurisdiction on the part of the court; 

(b)        interest in the cause, bias, malice or corruption on the part of the presiding 
judicial officer; 

(c)        gross irregularity in the proceedings; and 

(d)        the admission of inadmissible or incompetent evidence or the rejection of 
admissible or competent evidence. 

(2)        This section does not affect the provisions of any other law relating to the 
review of proceedings in Magistrates’ Courts.” 

REVIEW IN MEDIAS RES 

[19]       What seems to have been overlooked by Applicants is that this review is 
one in medias res.  

[20]       In Motata vs Nair NO and Another [3] the following was stated by 
Hancke  and Pickering JJ, relevant to reviews in medias res: 

“[9]          It is trite that as a general rule a High Court will not by way of entertaining 
an application for review interfere with incomplete proceedings in a lower court. As 
stated in Wahlhaus & others v Additional Magistrate, Johannesburg & 
another 1959 (3) SA 113 (AD) at 119G, the High Court will not ordinarily interfere 
whether by way of appeal or review before a conviction has taken place in the lower 
court even if the point decided against the accused by a magistrate is fundamental to 
the accused's guilt. At 119H–120A Ogilvie Thompson JA (as he then was) stated as 
follows: 

‘It is true that, by virtue of its inherent power to restrain illegalities in inferior courts, 
the Supreme Court may, in a proper case, grant relief – by way of review, interdict, 
or mandamus – against the decision of a magistrate's court given before conviction. 
(See Ellis v Visser and Another 1956 (2) SA 117 (W) and R v 
Marais 1959 (1) SA 98 (T), where most of the decisions are collated.) This, however, 
is a power which is to be sparingly exercised. It is impracticable to attempt any 
precise definition of the ambit of this power; for each case must depend upon its own 
circumstances. The learned authors of Gardiner and Lansdown (6th Ed., vol. I p.750) 
state: 

'While a Superior Court having jurisdiction in review or appeal will be slower to 
exercise any power, whether by mandamus or otherwise, upon the unterminated 
course of proceedings in a court below, it certainly has the power to do so, and will 
do so in rare cases where grave injustice might otherwise result or where justice 
might not by other means be attained . . . In general, however, it will hesitate to 
intervene, especially having regard to the effect of such a procedure upon the 
continuity of proceedings in the court below, and to the fact that redress by means of 
review or appeal will ordinarily be available.' 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s22
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/cases/ZAECGHC/2020/102.html#_ftn3
http://www.saflii.org/cgi-bin/LawCite?cit=1956%20%282%29%20SA%20117
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In my judgment, that statement correctly reflects the position in relation to 
unconcluded criminal proceedings in the magistrate's court."  

At 120D, the learned Judge continued: 

"[T]he prejudice, inherent in an accused's being obliged to proceed to trial, and 
possible conviction, before he is accorded an opportunity of testing in the Supreme 
Court the correctness of the magistrate's decision overruling a preliminary, and 
perhaps a fundamental, contention raised by the accused, does not per 
se necessarily justify the Supreme Court in granting relief before conviction. (See too 
the observation of Murray J at pp 123–124 of Ellis case supra.) As indicated earlier, 
each case falls to be decided on its own facts and with due regard to the salutary 
general rule that appeals are not entertained piecemeal." 

 [28]       In summary from what has been set out above, and that raised on the 
papers in this review, not only is a Review impermissible at this stage in medias 
res, but such as is advanced in this matter constitutes, at best, grounds for appeal in 
due course, not review, and in any event does not fall within Section 22 of 
the Superior Courts Act at all.  The points raised go not to the method of the 
proceedings but to the result thereof, and will be matter for appeal in due course and 
not review. 

[29]       Any of the issues raised above would, each on its own be sufficient to justify 
dismissal of the Application.   

THE EXTENSION OF THE RULE NISI  ISSUE 

[30]       Applicants’ argument that the rule lapsed on 13 August 2018, not having 
been extended at the end of proceedings on 18 August 2018 (being incomplete and 
standing over to the next day to continue), was persisted in both parties, at the 
Court’s invitation, filing further heads in this regard. 

[31]       This is simply dealt with and is an argument, subsequently conceived, with 
little merit. 

[32]       A rule nisi is an order that will come into effect at a particular time in the 
future unless a particular condition is met, usually that on adversely affected party 
providing sufficient evidence or argument that the decree should not take effect.  If 
the condition is not met the rule becomes final or absolute. 

[33]       It is so that a rule nisi must have a return day relevant to the condition 
imposed. 

[34]       In this matter the rule called upon Applicants to show cause, on the return 
day, why the order should not be made final. 

[35]       The rule was however, in this matter, the subject matter of the proceedings 
and its postponement had the automatic effect of extending the life of the rule itself. 

[36]       As held in Crundall Brothers (Pvt) Ltd v Lazarus NO and Another [6] the 
postponement of a rule nisi automatically effects the extension of the return day of 
the rule.  The relief is provided by the rule and were it to be held to have lapsed (if 
not expressly extended) would render the postponement nugatory as there would be 
no rule to confirm on the postponement date. 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s22
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/cases/ZAECGHC/2020/102.html#_ftn6
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[37]       In my view, the authorities referred to by Applicants’ Senior Counsel do not 
in any way hold the contrary in the circumstances of this matter.  Indeed in Ndunge 
v Ubuhlebezwe Municipality[7] the Court specifically distinguished that matter 
from Crundall Brothers[8]. 

[38]       It is so that where an interim order is not confirmed the application is 
effectively dismissed[9].  This is however irrelevant to the outcome of this matter. 

[39]       In any event, in the circumstances of this matter the return day of the rule 
arrived on 13 August 2018.  In point of fact the matter was called and the 
proceedings continued into a second day.  Quite apart from the Crundall argument 
above, in my view, and in any event the return day encompassed both 13 and 14 
August 2018, it being wholly unnecessary for the Magistrate to say a word about the 
extension of the rule until the finalisation of proceedings on the second day 
thereof.  The 14 August was part of the proceedings which commenced the previous 
day and it was in any event clear that the rule stood pending the termination of the 
argument and order.  

[40]       In the circumstances: 

[40.1]   The rule nisi having lapsed argument fails on either ground referred to above. 

[40.2]   The argument in any event falls at the in medias res hurdle and is in any 
event a matter for appeal not review. 

THE FIREARMS ISSUE 

[41]       In terms of Section 10(3)(a)(i) and 12 of the Act the Court may order that the 
South African Police Service seize any weapon in the possession, or under the 
control, of a Respondent directing that the record of proceedings be referred to the 
National Police Commissioner for consideration in terms of the Firearms Control 
Act, 60 of 2000. 

[42]       The Firearms Control Act deals with the declaration of a person as unfit to 
possess a firearm in the event of a final protection order having been issued in terms 
of the Protection from Harassment Act 17 of 2011[10].  

[43]       Clearly then this aspect of the matter is similarly subject to the finalisation of 
the Harassment Act proceedings and it was not open to the Magistrate to set aside 
the order, save and unless he set aside the Rule nisi, which is not yet the case. 

[44]       For the same reasons as referred to above there is no basis laid for this 
Court intervening at this stage in medias res let alone on the basis alleged from a 
merits point of view, this being linked to a final consideration of the interim 
harassment order in due course. 

COSTS 

[45]       There is no reason why costs should not follow the result. 

ORDER 

[46]       The review is dismissed with costs. 
 
 
MEC: Western Cape Department of Social Development v Esau and 
Another (Case no 379/2019) [2020] ZASCA 103 (16 September 2020) 

http://www.saflii.org/za/cases/ZAECGHC/2020/102.html#_ftn7
http://www.saflii.org/za/cases/ZAECGHC/2020/102.html#_ftn8
http://www.saflii.org/za/cases/ZAECGHC/2020/102.html#_ftn9
http://www.saflii.org/za/legis/consol_act/fca2000192/
http://www.saflii.org/za/legis/consol_act/fca2000192/
http://www.saflii.org/za/legis/consol_act/fca2000192/
http://www.saflii.org/za/cases/ZAECGHC/2020/102.html#_ftn10
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20103
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Counsel-disregarding practice directive to identify the portions of the record that in 
their opinion are necessary to be read is unacceptable." 
 

A school playground swing collapsed, resulting in brain injuries to a young child.  

Judge Wallis considers the legal duties imposed upon the MEC and the DG of the 
Department of Social Development in their capacity as the regulators having 
oversight of all places of care and like institutions.  

At the heart of the allegations of negligence against the MEC was that the swing was 
defectively designed and unsafe. 
The appeal is upheld and the order of the High Court altered to read that the 
plaintiff's claim is dismissed. 
Note the court's comments at paras [49] and [50] regarding the conduct of the trial 
and the appeal, in particular: 
"The continued disregard by counsel of their obligation in terms of the practice 
directive to identify the portions of the record that in their opinion are necessary to be 
read is unacceptable." 
 

[46] Cases such as these are always hard cases because of the human tragedy 
involved, which naturally elicits sympathy from everyone, including judges.  

However, as this court has had occasion to point out, sympathy is not a basis for 
imposing legal liability. 

 [48] The MEC did not ask for costs in either the high court or this court. That left the 
costs of the third party proceedings. Section 41(1)(h)(vi) of the Constitution provides 
that organs of state should co-operate with one another in mutual trust and good 
faith by avoiding legal proceedings against one another. That appears to have been 
overlooked in both the institution and the defence of the third party notice. Had 
regard been paid to the constitutional injunction, the costs that both the MEC and 
Overberg incurred could have been avoided and a suitable modus vivendi put in 
place to deal with the issue of their respective rights and responsibilities after the 
primary issue of liability as claimed had been resolved. In those circumstances it is 
appropriate that each of the MEC and Overberg should bear their own costs. 

[49] I cannot end this judgment without commenting on both the conduct of the trial 
and the appeal. The only witnesses called by the plaintiff, now the first respondent, 
were Mr Hillman, Ms Wyngaardt, a former teacher at the School, and the plaintiff 
himself. None of these could address the issue of the legal duty that allegedly rested 
on the MEC or gave any evidence relevant to that issue. It was a legal issue that 
could properly be dealt with on exception, or as a separate issue in terms of rule 
33(4) of the Uniform Rules of Court. Had it been thought that greater detail was 
required in order to highlight the policy issues relevant to the determination of 
whether the MEC bore a legal duty as alleged, a properly formulated request for 
particulars for trial and request for admissions at the pre-trial conference would have 
achieved that purpose. Either course would have led to the avoidance of a 
lengthy and costly trial. 
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[50] The second comment relates to the evidence on behalf of the MEC and 
Overberg. Both in evidence in chief and under cross-examination the witnesses were 
repeatedly asked to deal with issues of the respective duties, rights and obligations 
of the MEC and Overberg. As was the case with similar evidence in Barley all this 
was irrelevant and inadmissible. Ms de Bruin's evidence of the processing of 
applications for registration and the reasons for the School’s registration lapsing 
could not have covered more than a few pages. Similarly, the evidence of Ms Balie, 
who was responsible for dealing with the registration of this School would have been 
short and so would that of the other witnesses. Instead we were faced with a 900 
page record. For the purposes of the appeal the issues had crystallised. 
Nonetheless, we were told by all parties in their practice notes, that counsel were of 
the opinion that it would be necessary for us to read the entire record. Very few 
references to that evidence were contained in the heads of argument and there was 
no dispute about what the witnesses had said. The continued disregard by counsel 
of their obligation in terms of the practice directive to identify the portions of the 
record that in their opinion are necessary to be read is unacceptable. 

[51] The following order is made: 

1 The application for leave to appeal is granted. 

2 The appeal is upheld and the order of the high court altered to read; 

‘1 The plaintiff's claim is dismissed with no order as to costs. 

2 The defendant's claims against the third party are dismissed with 
each party to bear their own costs.’ 

3 Each party is to bear their own costs of the appeal. 

  

 

Breetzke and Others NNO v Alexander NO and Others (232/2019) [2020] ZASCA 
97 (2 September 2020) 

 Exceptions-averments enough-exception dismissed on appeal!-Breach of fiduciary 
duty by trustee – trustee acquiring property from trust – concealing from other 
trustees existence of an opportunity to sell property to third party at a profit – trustee 
nominating company owned or controlled by him to acquire property – company 
reselling property at a profit – allegation that company knowingly participated in 
trustee's breach of trust is an allegation that company acted wrongfully – pleading 
not excipiable 

 

On appeal from: KwaZulu-Natal Division of the High Court, Pietermaritzburg (Vahed 
J, sitting as court of first instance): 

1 The appeal is upheld with costs, such costs to include the costs consequent 
upon the employment of two counsel. 

2 The order of the high court is altered to read as follows: 
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'The exception is dismissed with costs, such costs to include the costs 
consequent upon the employment of two counsel.' 

   

Wallis JA (Mbha, Mocumie, Molemela and Dlodlo JJA concurring) 

[1] The Sleepy Hollow Trust (the Trust) owned a number of commercially lettable 
properties in Pietermaritzburg, including one known as the SARS property, 
presumably because of the identity of its tenant. In September 2012 the Trust 
decided to dispose of this property portfolio. In February 2013 the first respondent, 
Mr Alexander, one of the trustees of the Trust, offered to purchase the properties. On 
17 May 2013 the Trust concluded a sale agreement for the sale of the properties to 
the second respondent, Ziningi Properties (Pty) Ltd (Ziningi), a company nominated 
by Mr Alexander and owned and controlled by him. The total purchase price was 
slightly more than R179.5 million. In determining that price it was alleged that some 
R90 million related to the SARS property. 

[2] The purchase price was duly paid in terms of the sale agreement and the 
properties were transferred to Ziningi. Thereafter, on 6 November 2013, Ziningi sold 
the SARS property to Delta Property Fund Limited (Delta) for R110 million. Based on 
the figure included in the gross sales price of all the properties by the Trust to 
Ziningi, that represented a gross profit of over R19 million in the space of six months. 
This profit gives rise to the present claim, brought by one of the beneficiaries of the 
Trust, the St Francis Trust (the SF Trust), represented by its trustees, the four 
appellants, two of whom, the first and second appellants were also trustees of the 
Trust. The other beneficiary of the Trust was the June Alexander Family Trust (the 
JA Trust), which is represented by its trustees, the first, third, fourth and fifth 
respondents. The first and third respondents were its nominated trustees on the 
Trust. Only Mr Alexander has played an active role in this litigation. 

[3] The particulars of claim originally filed on behalf of the SF Trust were successfully 
attacked by way of exception and have since undergone substantial amendment. In 
their current form a further exception was taken by both Mr Alexander and Ziningi 
and upheld by Vahed J in the KwaZulu-Natal Division of the High Court, 
Pietermaritzburg. He struck out the claim against Ziningi and granted leave to 
amend. The appeal is with his leave. During the pendency of the appeal the 
appellants amended the particulars of claim, but retained the disputed paragraph 
that occasioned the exception. This caused an argument on peremption to be raised, 
but it transpired in the course of the hearing that the parties have agreed that this 
paragraph will be removed or retained depending on the outcome of the appeal. That 
disposed of the argument on peremption. 

  

4] The following facts are pleaded as the background to the claims against 
Mr Alexander and Ziningi. When the Trust first sought purchasers for the property 
portfolio, Delta expressed interest in acquiring the properties. Its offer to do so was 
rejected by the Trust on the grounds that the price offered was too low. In February 
2013 another entity, SA Corporate Real Estate Fund, made an offer to purchase the 
properties at a price acceptable to the Trust. Negotiations for it to do so were already 
far advanced, when Mr Alexander opposed the sale and offered to purchase the 
property portfolio himself through a company to be nominated by him. 
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[5] The plaintiffs plead that when Mr Alexander offered to purchase the properties on 
18 February 2013, alternatively when the agreement between the Trust and Ziningi 
was signed, alternatively when the suspensive conditions to which it was subject 
were fulfilled, Mr Alexander knew that Delta remained eager to purchase the SARS 
property. Paragraph 27(b) of the particulars of claim alleges that: 

‘An opportunity had, accordingly presented itself for the first defendant, either 
personally or through the second defendant, to sell the SARS property to 
Delta, at a profit, and, at the same time, to dispose of certain other properties 
(in which he had a controlling financial interest) which the first defendant was 
keen to offload.’ 

[6] The plaintiffs allege that Mr Alexander was under a fiduciary duty to disclose 
these facts to his fellow trustees (the first and second appellants and the third 
respondent) and to obtain their informed consent to his proceeding with the sale 
agreement to Ziningi at the prices offered for the properties. In failing to make that 
disclosure it is alleged that Mr Alexander breached his fiduciary duty to the Trust and 
its beneficiaries, more particularly the SF Trust, by not acting with the utmost good 
faith towards them; putting his own interests first; alternatively, allowing his interests 
or those of the second defendant to conflict with the interests of the beneficiaries. It 
is alleged that he ought not to have purchased the property portfolio for himself; 
alternatively, ought not to have done so without disclosure of the opportunity 
presented to dispose of the SARS property at a profit. On that basis the appellants 
contend that he is obliged to account to the St Francis Trust for its interest in the 
benefit received from the sale, being half of the profit accruing to Ziningi from the 
sale of the SARS property to Delta. 

[7] The claim against Mr Alexander is not the subject of the exception. Its target is 
the claim against Ziningi. That being so it is curious that Mr Alexander has joined 
Ziningi in raising the exception, but nothing seems to turn on this, save that it reflects 
an identity of interest between him and Ziningi. The claim against Ziningi is founded 
upon the allegations made in relation to the claim against Mr Alexander. Its starting 
point is the allegation that Ziningi is a company owned and controlled by 
Mr Alexander and in which he has a financial interest. The only additional allegation 
is contained in para 32 of the amended particulars of claim, which provides that in 
the alternative to the claim against Mr Alexander: 

‘The second defendant (the latter having knowingly participated in the first 
defendant’s aforesaid breach of trust in the circumstances pleaded above) … 
is obliged to pay to the St Francis Trust one half of the benefit accruing to it 
from the sale of the SARS building to Delta.’ 

[8] As can be seen, the key allegation is that enclosed in parentheses, namely that 
Ziningi knowingly participated in the alleged breach of trust by Mr Alexander in 
circumstances where it, a company owned and controlled by Mr Alexander, was 
nominated as the purchaser of the property portfolio, and benefited from that breach 
of trust through the profit it earned on the sale of the SARS property to Delta. 

[9] Vahed J held that this was a conventional delictual claim to recover pure 
economic loss and that it was for the appellants to plead, and at a trial prove, 
wrongfulness. The heart of the judge's reasoning in upholding the exception is to be 
found in the following paragraphs from his judgment: 



390 
 

‘[22] The second defendant’s knowing participation in the sale of the SARS 
property does not, in and of itself, suggest that its act was wrongful. The 
second defendant must be judged to be a separate, at arm’s length, corporate 
entity and its commercial activity, prima facie, is not wrongful in the ordinary 
course. 

[23] Mr Acker has pertinently said that this case is not about piercing the 
corporate veil and that the knowledge imputed to the first defendant is not to 
be imputed to the second defendant. The second defendant could just as well 
have been a remote third party sitting at a coffee shop and overhearing a 
conversation unfolding at a table nearby. 

[24] That being the case the plaintiffs must make out a separate and 
independent case, properly grounded in delict, in order for it so succeed 
against the second defendant. There are no allegations to sustain this and in 
my view the exception is well taken.’ 

The essential question before us is whether this is correct. 

  

DISCUSSION 

[10] A helpful starting point is to consider the basis of the claim against 
Mr Alexander. It is founded on the following passage from the judgment of Innes CJ 
in Robinson v Randfontein Estates:[1] 

‘Where one man stands to another in a position of confidence involving a duty 
to protect the interests of that other, he is not allowed to make a secret profit 
at the other’s expense or place himself in a position where his interests 
conflict with his duty … There is only one way by which such transactions can 
be validated, and that is by the free consent of the principal following upon a 
full disclosure by the agent … Whether a fiduciary relationship is established 
will depend upon the circumstances of each case.’ 

While the existence of a fiduciary duty in any given situation can only be determined 
after a close examination of the facts[2] there are certain situations, such as, a 
trustee dealing with the trust of which they are trustee, where the existence of a 
fiduciary duty will ordinarily arise. 

[11] A breach of fiduciary duty in relation to a trust may give rise to two different 
actions, one on behalf of the trust to which the duty is owed, such as the Trust in the 
present case, the other by a beneficiary of the trust claiming in their own right. 
Corbett CJ explained the difference between the two in Gross v Pentz,[3] where he 
said the following: 

'… I should stress that a distinction must be drawn between actions 
brought on behalf of a trust to, for instance, recover trust assets or to nullify 
transactions entered into by the trust or to recover damages from a third party, 
on the one hand, and, on the other hand, actions brought by trust 
beneficiaries in their own right against the trustee for maladministration of the 
trust estate, or for failing to pay or transfer to beneficiaries what is due to them 
under the trust, or transferring to one beneficiary what is not due to him … for 
convenience of reference, I shall call the former type of action the 
"representative action" and the latter "the direct action".' 

http://www.saflii.org/za/cases/ZASCA/2020/97.html#_ftn1
http://www.saflii.org/za/cases/ZASCA/2020/97.html#_ftn2
http://www.saflii.org/za/cases/ZASCA/2020/97.html#_ftn3
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[12] The action by the SF Trust against Mr Alexander is a direct action. It 
presupposes that any profit that would have accrued to the Trust if it had sold the 
SARS property to Delta would have been distributed to the beneficiaries of the Trust 
in equal shares once it had been received and seeks recovery of the portion that 
would have accrued to the SF Trust. 

[13] Accepting that the SF Trust had a direct claim as a beneficiary against Mr 
Alexander, either to disgorge a secret profit that he had received, or to compensate 
the Trust for the loss occasioned by the diversion of the opportunity to sell the SARS 
property to Delta, on what basis can a separate claim for the same amount be 
advanced against Ziningi? The appellants contend that, in view of the relationship 
between Mr Alexander and Ziningi, the allegation that Ziningi knowingly participated 
in Mr Alexander's breach of trust, by first acquiring and then disposing of the SARS 
property, while short of corroborating detail that might in due course prompt a 
request for particulars for trial, suffices to constitute an actionable claim. This 
wording, of knowing participation in Mr Alexander's breach of trust, was taken from 
the description in the particulars of claim in Gross v Pentz[4] of the claims against 
the parties to the impugned transaction. That was also a case where the breach of 
trust by the trustee (Gross) in causing a property to be disposed of at an undervalue 
had redounded to the benefit of third parties and they were claimed to be liable to the 
trust because of their knowing participation in Gross' breach of trust. 

[14] The exception by the first and second respondents is framed in the following 
terms: 

'1 Ex facie the claim: 

1.1 It is against the [First Respondent] upon the basis of his breach of 
fiduciary duty to the Sleepy Hollow Trust and its beneficiaries; 

1.2 The claim is against him in his personal capacity and in his 
representative capacity …; 

1.3 It is averred that the [First Respondent] is the sole director and a 
shareholder of [Second Respondent]; 

1.4 The [Second Respondent] is a duly incorporated company which 
carries on business in real estate activities; 

1.5 [Second Respondent] is not alleged to be anything but a company; 

1.6 [Second Respondent] was nominated as the purchaser of the 50% 
of the shares from the Sleepy Hollow Trust and in respect of which it 
was averred:- 

"a Company nominated by the [First Respondent] which was 
owned and/or controlled by him and/or in which he had a 
financial interest"; 

1.7 [Second respondent] benefited by the increased price [paid by 
Delta]; 

1.8 [Second Respondent] is required to disgorge the benefit to the 
Sleepy Hollow Trust; 

1.9 The prayer indicated a claim against [Second Respondent]; 
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1.10 [Second Respondent] knowingly participated in First Defendant's 
breach of trust. 

2 Consequently there are no averments of wrongdoing by or in respect of 
[Second Respondent]. The averment is of knowledge of First Defendant's 
breach of trust. 

3 [Second Respondent] is a separate legal entity from [First Respondent]. 

4 … 

5 It is not averred that [Second Respondent] has any duties to Plaintiffs. 

6 In the premises the averments in the claim are insufficient to sustain a claim 
against [Second Respondent].' (I have substituted references to the first and 
second defendants in the high court with references to the first and second 
respondents in this appeal.) 

[15] The crisp issue posed by the exception was whether Ziningi's knowing 
participation in the alleged breach of trust by Mr Alexander gave rise to a cause of 
action against it at the instance of the SF Trust as a beneficiary of the Trust. In more 
general terms, if an independent third party knows of a trustee's breach of the 
fiduciary duty owed to a trust and acts in a manner that aids the trustee's wrongful 
conduct, or enables or facilitates the breach of trust to occur, is it liable to either the 
trust or the beneficiaries of a trust for the losses they have suffered arising from the 
breach of trust? 

[16] The respondents' argument that found favour with the high court was that the 
particulars in this form lacked an essential allegation that Ziningi's actions were 
wrongful in the sense that this expression is used in our law of delict. The argument 
commenced with the truism that a company is a separate legal entity from its 
shareholders and directors. It was not a trustee of the Trust and accordingly owed no 
fiduciary duty to the Trust, its trustees or its beneficiaries. Mere knowledge on its part 
that Mr Alexander was engaged in breaching the fiduciary duties that he owed to the 
Trust, his fellow trustees and the beneficiaries of the Trust, did not impose upon 
Ziningi the same or similar fiduciary duties. Nor did its participation in Mr Alexander's 
breach of trust, by acquiring the properties, in conjunction with its knowledge that 
Mr Alexander was acting in breach of his fiduciary obligations, suffice to constitute 
wrongfulness on the part of Ziningi. Its position, so counsel submitted, was no 
different from the hypothetical passer-by who ignores the drowning child's cries for 
help. 

[17] The first obstacle facing this argument was that it was contrary to authority that 
held, in the pithy summary in Lawsa[5] that: 'A person assisting a trustee in the 
perpetration of a breach of trust is jointly liable with him or her.’ A brief review of the 
authorities is called for. 

[18] The starting point is the decision of the Appellate Division in Standard Bank v 
Van Rhyn.[6] The executor of a deceased estate drew a cheque on his personal 
account that would, if met, have exceeded his overdraft limit. When told this by his 
bank manager, he proceeded to draw a cheque in a matching amount on the estate 
bank account, explaining that the estate owed him more than this amount for 
advances made to the estate. The bank manager accepted this explanation and 
deposited the cheque to the trustee's account. The trial judge found that he could not 
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say that the bank manager knew that the executor was committing a breach of trust, 
but he was put on enquiry and should have refused to honour the cheque drawn on 
the estate account. Had he done so the estate would not have suffered the loss in 
question. Accordingly, the bank was held liable for the loss. 

[19] On appeal it was necessary to identify when a bank would be obliged to refuse 
to honour a cheque drawn by the executor on the estate account and, as a 
necessary corollary, when a bank that honoured such a cheque would be liable for 
any loss suffered as a result. In giving the judgment of the court, Solomon JA 
cited[7] with approval the following passage from Lord Cairns LC:[8] 

'… in order to hold a banker justified in refusing to pay a demand of his 
customer, the customer being an executor, and drawing a cheque as an 
executor, there must, in the first place, be some misapplication, some breach 
of trust intended by the executor, and there must, in the second place, … be 
proof that the bankers are privy to the intent to make this misapplication of the 
trust funds. And to that I think I may safely add, that if it be shown that any 
personal benefit to the bankers themselves is designed or stipulated for, that 
circumstance, above all others, will most readily establish the fact that the 
bankers are in privity with the breach of trust which is about to be committed.' 

[20] The bank's obligation to refuse to honour the cheque, and the correlative liability 
to compensate for any loss flowing from it being honoured, depended upon two 
things. The first was that the cheque was drawn in breach of a fiduciary duty. The 
second was that the bank was privy to the intent to misapply the estate's funds. The 
trial court's finding that the bank manager did not know that the executor was 
committing a breach of trust resulted in the appeal succeeding. 

[21] A similar issue arose in Yorkshire Insurance v Barclays Bank.[9] A professional 
trustee and liquidator, one Harris, paid a number of cheques in respect of estates 
under his administration into his personal banking account with Barclays Bank and 
stole the money. Yorkshire Insurance had furnished him with bonds of security which 
were called up to meet his defalcations. It took cession from the replacement 
executors, trustees and liquidators of the affected estates of their claims against the 
bank. It then sued the bank in a delictual action based on the Lex Aquilia.[10] The 
particulars of claim alleged that in paying the cheques unlawfully drawn by Harris the 
bank ‘well knew that Harris had drawn the cheques wrongfully, unlawfully and in 
breach of his trust, but nevertheless honoured them; thereby the … bank had caused 
loss and damage to the estates and companies in liquidation concerned’. Exception 
was taken to that claim. 

[22] Greenberg J dismissed the exception. He said:[11] 

'. . . Harris’ actions in drawing cheques for purposes not authorised was the 
first stage in the process of misappropriation, which misappropriation could 
not be effected unless the bank honoured the cheques. And if the bank 
honoured these cheques, knowing that Harris had no right to draw them, then 
. . . it was a party to Harris’ unlawful conduct. Harris and the bank in such a 
case would be joint tort feasors. As soon as Harris withdrew the money and 
before he had used it for any other purpose, the cestui que trust could compel 
him to replace it or pay damages, and the same rights would lie against any 
other person who with full knowledge assisted him in withdrawing the money. 
The alternative declaration therefore alleges facts which constitute an 
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intentional infringement by Harris of the legal rights of the estates and 
companies concerned, and which make the . . . bank a joint tort feasor with 
Harris, and states that the bank’s conduct caused the plaintiff monetary 
loss. Prima facie, therefore, the case is covered by the Lex Aquilia.' 

[23] The judgment went on to discuss[12] whether a personal benefit was required in 
order to render the bank liable as privy to the breach of trust and concluded that it 
was not. It said that being privy to the breach of trust 'means no more than assisting 
in carrying out the intent, with knowledge of such intent'. Although the existence of a 
personal benefit might justify an inference of knowledge of the intent to breach the 
trustee's fiduciary duty, where actual knowledge of the breach of trust is proven the 
absence of proof of personal benefit is irrelevant. On the facts of this case, of course, 
personal benefit to Ziningi is alleged. 

[24] Yorkshire Insurance had also issued a summons against the Standard Bank of 
SA Limited on a similar basis in relation to accounts kept at that bank by 
Harris.[13] The action was tried by Tindall J and the claims were advanced on two 
bases, of which only the first is relevant for present purposes. It was alleged in 
regard to certain of the cheques that the bank knew that Harris had received them in 
his representative capacity and was not entitled to the proceeds thereof, or in the 
case of certain other cheques that Harris had no authority to draw them and had no 
right to the proceeds. Tindall J said[14] that: 

' To succeed on this cause of action in the case of either claim it seems clear 
that the plaintiffs must establish that the defendants were privy to an intent on 
the part of Harris to misapply trust funds, that is, that the defendants knew that 
Harris intended misapplying the proceeds of the cheques and therefore were 
parties to the misapplication of trust funds; for this part of the plaintiff’s case 
must be based on the contention that the defendants knowledge made them 
parties to the tortious acts of Harris.' 

 [42] The necessary conclusion is that the allegation of knowing participation in Mr 
Alexander's alleged breach of fiduciary duty was a sufficient allegation of 
wrongfulness to constitute a cause of action against Ziningi, in the same way as it 
was sufficient to constitute a cause of action against the banks in the Yorkshire 
Insurance cases, and against the second and third defendants in Gross v Pentz. 
There was no reason for Greenberg J to have expanded upon this in his judgment, 
because, in my opinion, the conclusion that such allegations suffice to attract legal 
liability in accordance with the legal convictions of the community is obvious. 
Accordingly, the exception should not have been upheld. 

[43] I grant the following order: 

1 The appeal is upheld with costs, such costs to include the costs consequent 
upon the employment of two counsel. 

2 The order of the high court is altered to read as follows: 

'The exception is dismissed with costs, such costs to include the costs 
consequent upon the employment of two counsel.' 

  

Investec Bank Limited v Erf 436 Elandspoort (Pty) Ltd and Others (410/2019) 
[2020] ZASCA 104 (16 September 2020) 
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Prescription Act 68 of 1969 – s 14 of the Act – whether series of payments in terms 
of agreement between creditor and debtor were acknowledgements of liability that 
interrupted prescription. 

  

ORDER 

  

On appeal from: Gauteng Division of the High Court, Pretoria (Fabricius J sitting as 
court of first instance): 

1. The appeal succeeds with costs, including the costs of two counsel where 
employed. 

2. The order of the court below is set aside and replaced with the 
following: 
‘1. It is declared that the debt owed by the defendants to the plaintiff, as 
formulated in the particulars of claim, had not prescribed when 
summons was served on 21 January 2011. 

2. The costs of the hearing of 18 to 21 February 2019 are to be paid by 
the first, second, third, fifth and sixth defendants jointly and severally. 
Those costs shall include the costs of two counsel. 

3. The action is postponed sine die in respect of the remainder of the 
issues in dispute.’ 

  

Plasket JA (Petse DP, Saldulker and Dambuza JJA and Poyo-Dlwati AJA 
concurring) 

[1] The issue for decision in this appeal is whether a debtor acknowledged its liability 
to a creditor and, in this way, interrupted the running of prescription. In a trial on this 
separated issue, Fabricius J, in the Gauteng Division of the High Court, Pretoria, 
held that a claim by the appellant, Investec Bank Limited (Investec), against the first 
respondent, Erf 436 Elandspoort (Pty) Ltd (Erf 436) as principal debtor, and the 
remaining respondents as sureties, had prescribed. Flowing from this finding, he 
dismissed Investec’s claim with costs, but granted it leave to appeal to this court. 

[2] At the commencement of the appeal, Investec moved an application for 
condonation for the late filing of the record and for the re-instatement of the appeal 
which had lapsed. The application was not opposed. Condonation was duly granted 
and the appeal was re-instated. We then proceeded to hear the appeal. 

  

 [3] In February 2000, Investec advanced a loan to Erf 436. It was secured by a 
notarial mortgage bond, the subject of which was a notarial lease for a period of 50 
years in respect of a commercial property in Pretoria concluded by Erf 436 as lessee 
and the South African Rail Commuter Corporation (the SARCC) as lessor. The loan 
agreement contained a tripartite agreement between Investec, Erf 436 and the 
SARCC in terms of which an option was granted to Investec to replace Erf 436 as 
lessee in the event of Erf 436 defaulting on its obligations to the SARCC. 

http://www.saflii.org/za/legis/consol_act/pa1969171/
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[4] Erf 436 defaulted about two and a half years later. The lease was cancelled by an 
order of court on 21 August 2002. This rendered Investec’s security worthless. On 10 
September 2002, Investec demanded, as it was entitled to do following Erf 436’s 
default, payment by Erf 436 within seven days of the full outstanding balance of the 
loan. It is not in dispute that prescription in respect of this debt began to run on 17 
September 2002, the date on which payment was due. 

[5] Investec then exercised its option and concluded a lease with the SARCC. In 
terms of an agreement between Investec and Erf 436, the latter continued to 
manage the property and collect rental from sub-tenants. These amounts were 
credited to Erf 436’s loan account with Investec. This arrangement remained in place 
until about July 2003. The parties also agreed that they would make efforts to sell 
Investec’s rights in terms of the lease with a view to the purchase price being used to 
settle Erf 436’s loan obligation. 

[6] A second agreement between Investec and Erf 436 was concluded in about June 
2003. In terms of this agreement, Investec took over the function from Erf 436 of 
managing the property and collecting rental from sub-tenants. The income collected 
by Investec was similarly allocated to the repayment of Erf 436’s loan. This 
arrangement remained in place from 1 July 2003 until 1 July 2009 when Investec 
sold its rights as lessee to an entity called Johnny Prop (Pty) Ltd (Johnny Prop). After 
the sale, an amount of R2 999 459.51 was credited to Erf 436’s loan account.  

[7] After this amount had been credited, Erf 436’s liability for the outstanding balance 
of the loan was, according to Investec, R3 979 184.50. It claimed this amount from 
Erf 436 and the sureties in a summons served on 21 January 2011. 

[8] As the passage of time between the issue of summons and this appeal will attest, 
the dispute between the parties has raged for a number of years. It has included a 
foray to this court on the issue of whether the prescription period in respect of the 
disputed debt was 30 years or three years. For present purposes, however, all that 
need be said is that the summons was met once again with a special plea of 
prescription (as well as a plea over that is not relevant to this appeal).  

[9] In its replication, Investec pleaded that, on the basis of the payments made to 
reduce Erf 436’s loan and various statements made in letters on behalf of Erf 436, it 
made a series of acknowledgments of liability. The result was that ‘insofar as 
prescription may have commenced during September 2002, it was interrupted by 
express or tacit acknowledgments of liability on the part of [Erf 436] on the dates that 
each of the payments . . . were effected and on the dates when each of the letters . . 
. was addressed’. 

 [24] In terms of s 10(1) of the Prescription Act, ‘a debt shall be extinguished by 
prescription after the lapse of the period which in terms of the relevant law applies in 
respect of the prescription of such debt’. Section 10(2) provides that when a 
principal debt is extinguished by prescription, so are any subsidiary debts, such as 
suretyships. Section 11 lists the periods of prescription – ranging from 30 to three 
years – for a variety of types of debts. The parties have agreed that the period of 
prescription in this case is three years, and not 30 years, that issue having been 
decided by this court in Investec Bank v Erf 436 Elandspoort (Pty) Ltd and Others.  

[25] Subject to exceptions, s 12(1) provides that prescription begins to run ‘as soon 
as the debt is due’. Section 13 sets out a number of circumstances – such as when 
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a creditor is a minor or a debtor is out of the country – that delay the running of 
prescription. 

[26] Section 14 of the Prescription Act, which is of application in this case, allows 
for the interruption of prescription. It provides: 

‘(1) The running of prescription shall be interrupted by an express or tacit 
acknowledgement of liability by the debtor. 

(2) If the running of prescription is interrupted as contemplated in subsection 
(1), prescription shall commence to run afresh from the day on which the 
interruption takes place or, if at the time of the interruption or at any time 
thereafter the parties postpone the due date of the debt from the date upon 
which the debt again becomes due.’ 

The interruption of prescription against a principal debtor automatically interrupts 
prescription against a surety.[3] 

 [32] In determining whether Erf 436 acknowledged liability either expressly or tacitly, 
and when, it is necessary to consider not only what Joubert said but also what he 
did. His words and conduct must be viewed holistically and in their proper context. 
That, it seems to me, is particularly so in respect of the monthly payments of the 
rental of sub-tenants towards the loan and the payment of the purchase price for 
Investec’s rights by Johnny Prop. Viewed in isolation they tell one nothing but viewed 
in their broader context, with particular reference to the two agreements between 
Investec and Erf 436, a picture emerges. 

[33] When Erf 436 was responsible for the collection of the sub-tenants’ rental, its 
payments of those amounts towards the repayment of its loan constituted a series of 
tacit acknowledgements of liability. This period ended with a payment on 30 
September 2003. Furthermore, during this period, Joubert, on behalf of Erf 436, 
wrote two letters, dated 7 May 2003 and 13 June 2003, in which he expressly 
acknowledged liability. The effect of the payments and the letters was that 
prescription was interrupted on the date of each payment and the date of each letter 
and commenced running again from those dates. As the last payment during this first 
period was made on 30 September 2003, the running of prescription was extended 
to 30 September 2006, with the last day for serving the summons being 29 
September 2006. 

[34] It is clear from the evidence and from his letters that Joubert was unhappy with 
Investec’s decision to take over the management of the property, but he agreed to it 
nonetheless. That agreement had two important components that give context to 
everything that followed. First, it was agreed that Investec would collect rental from 
sub-tenants and allocate those amounts to the repayment of Erf 436’s loan. 
Secondly, it was agreed that endeavours would be made to find a purchaser for 
Investec’s rights in the property and that the purchase price would be credited to Erf 
436’s loan. 

[35] During the period between Investec taking over the management of the property 
and the final payment of the purchase price for Investec’s rights into Erf 436’s 
account, Joubert, in a series of letters, consistently acknowledged Erf 436’s liability 
to Investec. A theme that runs through these letters is that irrespective of who was, 
in his view, to manage the property, the rental collected from the sub-tenants and the 
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purchase price in respect of the sale of Investec’s rights in the property would be 
allocated towards the repayment of Erf 436’s loan. 

[36] One payment requires specific mention. On 29 March 2006, before the claim 
had prescribed, an amount of R1 350 000 was credited to Erf 436’s account. That 
payment was made by Erf 225 Edenburg (Pty) Ltd, an entity of which Joubert was a 
director. In a letter to Investec dated 2 November 2005, he had informed Investec of 
a transaction involving Erf 225 and said that ‘[w]e have analysed and refined the 
transaction regarding the actual surplus available to be deposited into the bond 
account (number 221162) of [Erf 436] and calculate that an amount of R1.35 million 
would be a more accurate amount’. The evidence of Oosthuizen was that Investec 
had agreed with Joubert that Erf 225 would pay the surplus of a sale of property 
towards Erf 436’s indebtedness to Investec. As Joubert was a director of both 
entities, knowledge of, and agreement to, the payment must be imputed to Erf 436. 
The inference that Erf 225 acted as Erf 436’s agent is irresistible. That payment was 
a tacit acknowledgement of liability by Erf 436, with the effect that the running of 
prescription was extended to 29 March 2009. 

[37] On 21 May 2007, another tacit acknowledgement of liability was made by Erf 
436 when Joubert queried the mechanics of the monthly payments into Erf 436’s 
account. This was a tacit acknowledgement of liability because the very basis of the 
query was an acceptance by Erf 436 of a liability towards Investec (that it had never 
denied and had acknowledged consistently); and it discloses knowledge on the part 
of Erf 436 that payments of rental collected from sub-tenants by Investec had (since 
mid-2003) been paid towards reducing Erf 436’s loan liability. Far from protesting 
that Erf 436 was not liable to Investec, Joubert sought details of how the VAT 
component of the rentals was dealt with. The effect of this letter was to extend the 
life of Investec’s claim for a further three years from the date of the letter – until 21 
May 2010. 

[38] The letter of 21 May 2007 also answers the question as to the effect of 
Investec’s monthly payments to reduce Erf 436’s indebtedness to it. It does so by 
confirming Erf 436’s agreement to the arrangement made in 2003 in terms of which 
the payments were made. In fairness to Joubert, although he was unhappy with the 
arrangement, he never once denied the agreement or Erf 436’s liability to Investec. 
Erf 436’s agreement to the arrangement and, to put it at its lowest, the complete 
absence of any words or conduct on its part that could be construed as a denial of 
liability – its failure, in other words, to speak out if it denied liability – carry with it a 
tacit acknowledgement of liability every month when its account was credited: it 
knew and accepted that these payments were made monthly in order to reduce its 
admitted and current indebtedness to Investec in accordance with a process to 
which it had agreed. 

[39] The last monthly payment was made on 17 July 2008. Prescription was 
interrupted on that day and immediately began to run again. The effect was that the 
life of Investec’s claim was extended, and it was required to serve its summons by 
16 July 2011 at the latest. As the various acknowledgements of liability that I have 
identified kept the claim alive and summons was issued on 21 January 2011, well 
before 16 July 2011, that appears to be the end of the matter. For the sake of 
completeness, however, I shall deal with the effect of the sale of Investec’s rights in 
the property. 
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[40] From the outset, it was agreed that Investec’s rights in the property would be 
sold and the proceeds allocated towards the payment of Erf 436’s loan. From 
Oosthuizen’s evidence and from Joubert’s letters, it is evident that Joubert was 
particularly active in trying to find a purchaser. That is nowhere clearer than in his 
letter to Investec of 12 October 2006 when he expressed shock on learning that 
Investec had ‘sold’ the property without reference to him, and for a price that he 
considered to be unreasonably low. He spoke of Erf 436’s ‘vested interest’ in the 
purchase price because ‘it has a direct influence on our bond account No. 221161’. 
He also referred to potential purchasers who were prepared to pay more. 

[41] What is clear from this letter – and this is consistent with Joubert’s position 
throughout – is that he was aware that the purchase price would be used to reduce 
Erf 436’s indebtedness to Investec, as agreed between them in 2003. Viewed in this 
context, his knowledge of that fact and his acceptance without demur of the 
payments made on 29 June 2009 and 1 July 2009 were tacit acknowledgements of 
liability on the part of Erf 436. Once again, his failure to query them is telling and is 
consistent with Erf 436’s position throughout – its acceptance that it was liable to 
Investec in respect of the loan. The result of these tacit acknowledgements of liability 
is that prescription was yet again interrupted on the dates of payment. Summons had 
to be served by 30 June 2012 at the latest but was served well within time on 21 
January 2011. 

[42] It is necessary to say something of the finding of Fabricius J that the payments 
of rental after September 2003 and of the purchase price of Investec’s rights in the 
property were not tacit acknowledgements of liability. His reasoning was that Erf 436 
cannot be said to have acknowledged liability because neither the sub-tenants 
whose rental was credited to Erf 436’s account or Johnny Prop who bought 
Investec’s rights were Erf 436’s agents. In my view, questions of agency do not 
arise, save in the case of Erf 225’s payment on behalf of Erf 436, referred to above. 

[43] The difficulty I have with the reasoning is that it ignores the context in which the 
payments were made. That context was an agreement between Investec and Erf 
436 that Investec would collect rental from sub-tenants and credit Erf 436 with the 
nett amounts so collected every month; and that when Investec’s rights were sold, 
the purchase price would likewise be credited to Erf 436’s account. The basis for the 
acknowledgements of liability in respect of each of these payments does not rest on 
agency, but on the agreement entered into by the parties as to how the loan would 
be repaid. The First Consolidated Leasing Corporation case[12] is thus not of 
application. 

[44] There is no merit in an argument advanced on behalf of Erf 436 that any 
acknowledgements by Erf 436 were not acknowledgements of a present liability but 
of a past or, perhaps, a conditional liability. Reliance was placed on Benson and 
Another v Walters and Others.[13] This argument fails on two counts. 

[45] First, the facts of Benson differ markedly from this matter. In Benson, a person’s 
attorney had written to his ex-attorney to say that the client had paid R5 000 in 
respect of the former attorney’s fees and disbursements and undertook ‘payment of 
whatever shortfall you are able to establish on taxation’. Van Heerden JA held that 
the letter contained ‘a conditional undertaking to pay’ but was not ‘an admission of 
existing liability’.[14] What the writer intended to convey was the fact that ‘he did not 
know whether an amount of more than R5 000 would be taxed and therefore did not 
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know whether Benson was liable to make a payment to Walters, but that, if a liability 
did exist, his firm would pay the amount thereof’.[15] This was not an 
acknowledgement of liability that could interrupt prescription. In the present matter, 
there has been no suggestion that the amount owed to Investec by Erf 436 was 
anything but a current debt and there was likewise no suggestion of any conditions 
attaching to its payment or its quantification. At all times in his correspondence, 
Joubert accepted that Erf 436 owed money to Investec, even quantifying the amount 
in some of his letters. 

[46] Secondly, it was argued that Joubert may have believed that the debt had been 
discharged. That runs counter to the evidence. There was never any doubt that 
when the last tacit acknowledgement of liability was made, Erf 436 was still indebted 
to Investec. Joubert, the inveterate letter-writer, never once in any of his many 
missives suggested that the debt had been paid or was anything but a current debt.  

[47] The result is that Investec’s claim has not prescribed. The appeal must 
consequently succeed. 

Central Developments Tshwane (Pty) Ltd and Another v Body Corporate, Twee 
Riviere Aftree Oord (635/2019) [2020] ZASCA 107 (21 September 2020)  

Locus standi-Action against developer of sectional title development arising from 
defects in the design and construction of foundations for structures situated on 
common property – power of body corporate to pursue such a claim – Sectional Title 
Schemes Management Act 8 of 2011 – body corporate's power to pursue such a 
claim conferred by s 2(7)(b) of Act – no need for a special resolution in terms of 
s 2(7)(e) of Act. 

 

ORDER 

  

On appeal from: Gauteng Division of High Court, Pretoria (Tolmay J sitting as court 
of first instance): 

1 The appeal is dismissed. 

2 The order of the High Court is set aside and replaced by the following order: 

'1 The special plea is dismissed. 

2 Each party is to pay its own costs relating to the preparation and 
argument of the special plea.' 

3 Each party is to pay its own costs of this appeal. 

  

Wallis JA and Ledwaba AJA (Molemela and Plasket JJA and Unterhalter AJA 
concurring) 

[1] One or other of the appellants was the developer of the Twee Riviere Aftree 
Oord, a retirement village consisting of 448 sectional title units. There is no reason to 
distinguish them for present purposes so we will refer simply to the developer, 
encompassing both of them. The respondent, the Body Corporate of the sectional 
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title development, alleges that the design and construction of portions of the common 
property, more specifically the foundations of the courtyard and patio walls, in the 
retirement village undertaken by the developer was defective as a result of the 
developer's negligence. It instituted two actions in the Gauteng Division of the High 
Court, Pretoria, seeking to recover damages calculated by reference to the cost of 
remedying the alleged defects. In both its cause of action was primarily couched in 
delict on the grounds of the developer's negligence, with alternative claims for the 
same damages based on the existence of latent defects or misrepresentations to 
purchasers of units in the retirement village. For the purposes of this appeal the 
parties agreed that the one before us be treated as a test case. 

[2] Shortly before the commencement of the trial an amended special plea was 
delivered, contending that the Body Corporate was precluded from suing, because 
they had not secured a special resolution of their members as required by s 2(7)(e) 
of the Sectional Title Schemes Management Act 8 of 2011 (the Management Act) 
before commencing action. The Body Corporate's response was to contend that the 
failure to obtain a special resolution was capable of subsequent ratification. Sensibly, 
the parties agreed a stated case to address that issue. The special plea was 
dismissed in a judgment by Tolmay J. She refused leave to appeal, but on petition to 
this court such leave was granted.  

[3] It is unnecessary to set out the terms of the special case. It was agreed that the 
Body Corporate had not obtained a special resolution of residents, either before 
commencing the proceedings or at all. The developer contended that this was fatal 
to the Body Corporate's action. The Body Corporate contended that this deficiency 
could be remedied by ratification by the sectional title unit holders. When dismissing 
the special plea, the judge granted the following additional orders: 

'42.2 It is declared that the failure to obtain a special resolution, as envisaged 
in section 2(7)(e) of the Sectional Title Scheme Management Act 8 of 2011, 
before the institution of the actions by the Plaintiff is capable of being ratified. 

42.3 The Plaintiff is afforded an opportunity to procure a special resolution 
ratifying the institution of the actions under case number 89152/2014 and 
under case number 72462/2016[2] within a period of 6 months of date of this 
order, provided that it will be open to the Defendants to challenge the 
procedural validity of such ratification. 

42.4 The Defendants are ordered to pay all the costs relating to the special 
plea, the one paying the other to be absolved.' 

[4] In preparation for the appeal it became apparent that there was an antecedent 
question that the parties had not addressed in their heads of argument, namely 
whether s 2(7)(e) was in truth the source of the Body Corporate's authority to pursue 
the claim advanced against the developer. Certain questions were then posed to the 
parties through the registrar of this court. They were invited to deliver supplementary 
written argument dealing with this question and both parties did so. 

 [19] The inevitable outcome of this analysis is that the Body Corporate in this case 
did not require the authority of a special resolution in order to pursue the claims 
advanced by it. The special plea was accordingly bad in law as it proceeded from a 
misconception as to the Body Corporate's powers. It was correctly dismissed, but not 
for the reasons given by the learned judge, who was confronted with very different 
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arguments. The appeal must therefore be dismissed but the separate orders quoted 
in para 3 must be set aside as unnecessary given the terms of this judgment. 

[20] The issue on which the case was decided in the high court did not, properly 
speaking, arise. The conclusion that the absence of a special resolution in the case 
of an action by a body corporate against a developer in respect of a scheme could 
be cured by subsequent ratification was based on what was termed a 'purposeful 
interpretation' of section 2(7)(e). However, little consideration was addressed to the 
background to the introduction of this section or the purpose it served. Nor was 
reference made to the differing approaches to a problem of this type in the majority 
and minority judgments in Neugarten.[7] When and if a case arises where the 
ratification of the failure by a body corporate to obtain a special resolution before 
instituting action against the developer pertinently arises these considerations will no 
doubt be borne in mind. 

[21] That leaves only the issue of costs. While ordinarily these would be borne by the 
unsuccessful party, the position is that responsibility for the stated case and the 
arguments before the high court and initially before this court must be shared by the 
parties. The point was ill-conceived by the appellants, but the respondent raised the 
issue of ratification, instead of pointing out that the power to pursue the claim lay in 
s 2(7)(b).  In the circumstances the appropriate order is that each party should bear 
its own costs, both in this court and in the high court. 

[22] The following order is made: 

1 The appeal is dismissed. 

2 The order of the High Court is set aside and replaced by the following order: 

'1 The special plea is dismissed. 

2 Each party is to pay its own costs relating to the preparation and argument 
of the special plea.' 

3 Each party is to pay its own costs of this appeal. 

 

Khan v Shaik (641/2019) [2020] ZASCA 108 (21 September 2020) 

Prescription Act 68 of 1969  – claim in respect of a universal partnership prescribes 
after three years from the termination of the universal partnership in terms of s 
11(d)  – termination date of universal partnership is a fact-specific issue; sometimes 
it may coincide with the termination of the consortium but not necessarily – claim 
prescribed as it was instituted more than three years after the universal partnership 
terminated. 

 
Applicant sought a declarator that she and the respondent had been in a universal 
partnership and that a liquidator be appointed to value and distribute the fruits of that 
partnership.  

The High Court dismissed her application on the basis that her claim had prescribed. 
On appeal, Sutherland AJA discusses the character of the rights in a universal 
partnership possessed by a partner and whether the Prescription Act applies. 

http://www.saflii.org/za/cases/ZASCA/2020/107.html#_ftn7
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s11
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s11
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The appeal is dismissed, with the court concluding that a claim to share in a 
universal partnership is based on a personal, not a real right.  

And that such a claim prescribes after three years from the termination of the 
universal partnership in terms of s 11(d) of the Prescription Act. 

[1] This case is about whether or not a claim to divide the fruits of a universal 
partnership can prescribe in terms of the Prescription Act 68 of 1969. 

[2] Ms Khan, the appellant, was the applicant a quo. She sought a declarator that 
she and Mr Shaik, the respondent, were in a universal partnership and that, because 
they had parted company, upon that premise, a liquidator be appointed to value the 
fruits of the partnership and distribute the value in equal shares to the partners. The 
application was dismissed. The basis for the dismissal was that her claim, if she had 
one, had prescribed. No finding was made that a universal partnership had actually 
come into being.[1] The existence of the universal partnership was assumed purely 
for the purpose of deciding the prescription issue. 

[3] Three critical findings were made by the court a quo. First, that the claim had 
been instituted six years after the consortium between the parties had 
terminated.[2] Second, that concomitantly, the universal partnership had terminated 
at the moment the consortium had ended. Third, that because such a claim fell within 
the provisions of ss 10(1) and 11(d) of the Prescription Act, the claim had 
prescribed after an elapse of three years from the date upon which the consortium 
ended. 

[4] The counter proffered to these findings, as advanced on behalf of the appellant is 
twofold: first, that her claim was based on a real right which would not have 
prescribed within three years, and, second: in any event, even if a personal right, 
prescription of a claim in respect of a universal partnership cannot begin to run until 
a court pronounces a dissolution. 

[5] Accordingly, the controversy requires these questions to be addressed: 

(1) What is the character of the rights in a universal partnership possessed by 
a partner? 

(2) Is a claim to divide the fruits of a universal partnership based on a real or a 
personal right? 

(3) Is the share claimed in a universal partnership a debt as contemplated by 
the Prescription Act? 

(4) How is the date upon which prescription commences to run to be 
determined in respect of a claim to share in a universal partnership? 

(5) Is a court order necessary to terminate a universal partnership? 

  

The character of a partner’s rights in a universal partnership 

[6] The label ‘universal partnership’ in our law, refers to the societas universorum 
bonorum of the Roman-Dutch Law.[3] The elements of a relationship between two 
persons that evidences the existence of this species of partnership were most 
recently affirmed by this Court in Butters v Mncora:[4] 

http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/cases/ZASCA/2020/108.html#_ftn1
http://www.saflii.org/za/cases/ZASCA/2020/108.html#_ftn2
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s10
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s11
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/cases/ZASCA/2020/108.html#_ftn3
http://www.saflii.org/za/cases/ZASCA/2020/108.html#_ftn4
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‘I now turn to the relevant legal principles. As rightly pointed out by June 
Sinclair (assisted by Jaqueline Heaton), The Law of Marriage vol 1 274, the 
general rule of our law is that cohabitation does not give rise to special legal 
consequences. More particularly, the supportive and protective measures 
established by family law are generally not available to those who remain 
unmarried, despite their cohabitation, even for a lengthy period (see eg Volks 
NO v Robinson [2005] ZACC 2; 2005 (5) BCLR 446 (CC)). Yet a cohabitee 
can invoke one or more of the remedies available in private law, provided, of 
course, that he or she can establish the requirements for that remedy. What 
the plaintiff sought to rely on in this case was a remedy derived from the law 
of partnership. Hence she had to establish that she and the defendant were 
not only living together as husband and wife, but that they were partners. As 
to the essential elements of a partnership, our courts have over the years 
accepted the formulation by Pothier (RJ Pothier A Treatise on the Law of 
Partnership (Tudor's Translation 1.3.8)) as a correct statement of our law (see 
eg Bester v Van Niekerk  1960 (2) SA 779 (A) at 783H-784A; Mühlmann v 
Mühlmann  1981 (4) SA 632 (W) at 634C-F; Pezzutto v Dreyer [1992] ZASCA 
46; 1992 (3) SA 379 (A) at 390A-C). The three essentials are, firstly, that each 
of the parties brings something into the partnership or binds themselves to 
bring something into it, whether it be money or labour or skill. The second 
element is that the partnership business should be carried on for the joint 
benefit of both parties. The third is that the object should be to make a profit. 
A fourth element proposed by Pothier, namely, that the partnership contract 
should be legitimate, has been discounted by our courts for being common to 
all contracts (see eg Bester v Van Niekerk supra at 784A).’[5] 

[7] In practical terms, a controversy about the existence of a universal partnership 
arises only when it ends, whether by death or by the parting of ways by the partners. 
To prosecute a claim to share in the fruits of a disputed partnership, the claimant 
must thus, for practical purposes, obtain a declarator that the partnership existed. 

[8] Plainly, the essence of the concept of a universal partnership is an agreement 
about joint effort and the pooling of risk and reward. Upon termination of the 
universal partnership, what follows is an accounting to one another; the poorer 
partner becomes the richer partner’s creditor. Accordingly, it is the contract that is 
the foundation of the universal partnership, not the mere fact of the consortium and 
the mere contributory efforts to building wealth.[6] A tacit agreement suffices.[7] 

  

Is a claim to share in a universal partnership a real or a personal right? 

[9] In Absa Bank Limited v Keet, Zondi JA held: 

‘. . . the solution to the problem of the prescription is to be found in the basic 
distinction in our law between a real right (jus in re) and a personal right (jus in 
personam). Real rights are primarily concerned with the relationship between 
a person and a thing and personal rights are concerned with a relationship 
between two persons. The person who is entitled to a real right over a thing 
can, by way of vindicatory action, claim that thing from any individual who 
interferes with his right. Such a right is the right of ownership. If, however, the 
right is not absolute, but a relative right to a thing, so that it can only be 

http://www.saflii.org/za/cases/ZACC/2005/2.html
http://www.saflii.org/cgi-bin/LawCite?cit=2005%20%285%29%20BCLR%20446
http://www.saflii.org/cgi-bin/LawCite?cit=1960%20%282%29%20SA%20779
http://www.saflii.org/cgi-bin/LawCite?cit=1981%20%284%29%20SA%20632
http://www.saflii.org/za/cases/ZASCA/1992/46.html
http://www.saflii.org/za/cases/ZASCA/1992/46.html
http://www.saflii.org/cgi-bin/LawCite?cit=1992%20%283%29%20SA%20379
http://www.saflii.org/za/cases/ZASCA/2020/108.html#_ftn5
http://www.saflii.org/za/cases/ZASCA/2020/108.html#_ftn6
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405 
 

enforced against a determined individual or a class of individuals, then it is a 
personal right.’[8] 

[10] A claim based on a contract is, plainly, a personal not a real right. Because, as 
indicated, a claim to one’s share in a universal partnership is, in truth, a demand that 
the partners account to one another and that one pay the other a portion, such a 
claim is inconsistent with asserting a real right. 

[11] Accordingly, a partner in a universal partnership cannot have a direct claim to an 
asset owned by the other partner. This attribute distinguishes joint ownership of 
assets from a universal partnership. The clearest contrast is a marriage in 
community of property. In such an example, the marriage is the juristic foundation for 
joint ownership of everything the spouses jointly own. A universal partnership, unlike 
a marriage in community of property does not cause the partners to be joint owners 
of assets. 

Is a Court order of dissolution required to terminate a universal partnership? 

[29] A further contention was advanced on behalf the appellant that a partnership is 
extinguished only at the time a court so orders. It was conceded that an agreement 
between the partners could also dissolve a partnership. Moreover, the argument 
runs on to posit that even an order of dissolution is not the actual moment of 
dissolution because that can only occur when the assets are distributed – a 
proposition which seems inconsistent with the earlier contention. The supposed force 
of this thesis is that prescription cannot run until the liquidation of the partnership and 
because, as in this case, a liquidation has not yet happened, albeit many years later, 
prescription has yet to begin to run. Such a proposition is tantamount to saying that a 
claim to share in a universal partnership is not susceptible to prescription at all. This 
proposition is advanced on the premise that the claim is based on a personal right. 

The appeal is dismissed with costs. 

B Xulu & Partners Incorporated and Another v Department of Agriculture, 
Forestry and Fisheries and Another (Ndudane and Another Intervening) 
(6189/2019) [2020] ZAWCHC 99 (1 September 2020) 

Attorney- demanding payment of some R39 million, which they claimed was 
outstanding, and warning that if the money was not paid by the following day, 
execution would be levied. Barnabas Xulu, the attorney representing Western Cape 
judge president John Hlophe, has failed in a bid to appeal against a court ruling that 
his law firm repay R20m to the department of agriculture, forestry & fisheries. 

Western Cape High Court judge Owen Rogers in January declared invalid and set 
aside a service level agreement purportedly signed between the department and B 
Xulu & Partners Inc (BXI) on May 23 2017. 

Rogers also declared invalid and set aside a settlement agreement — between the 
department and BXI on April 2019  — whereby the department agreed to pay the law 
firm R20m for services rendered. 

Rogers ordered BXI to pay the department R20.2m. 

 

http://www.saflii.org/za/cases/ZASCA/2020/108.html#_ftn8


406 
 

On 30 January 2020, Rogers J delivered a judgment in terms of which he, inter alia, 
declared invalid and set aside a Service Level Agreement (SLA) and a settlement 
agreement purportedly concluded by the Department of Agriculture, Forestry and 
Fisheries (the DAFF) and attorneys B Xulu and Partners Incorporated (BXI) on 23 
May 2017 and 12 April 2019, respectively. He also set aside an order granted by 
Steyn J on 6 June 2019, in terms of which the settlement agreement was made an 
order of court, as well as various warrants of execution issued pursuant to that order. 
It is perhaps necessary to mention, for completeness’ sake, that the parties in that 
application were the DAFF (the first applicant); The Department of Environmental 
Affairs, Forestry and Fisheries (the second applicant); BXI (the first respondent); the 
Sheriff of the High Court for Pretoria (the second respondent), First National Bank of 
South Africa (third respondent), and the Standard Bank of South Africa (the fourth 
respondent). The apparent duplication in the citations of the first and second 
applicants were brought about by the fact that the second applicant had been 
established as a separate department after a re-organisation of portfolios during May 
2019. Mr Barnabus Xulu, a legal practitioner and director of BXI, was also joined as 
the fifth respondent and a rule nisi issued calling upon him to show cause why he 
should not be ordered to refund the money attached pursuant to the invalid writs, 
jointly and severally with BXI. The third and fourth respondents did not oppose the 
application. 

demanding payment of some R39 million, which they claimed was outstanding, and 
warning that if the money was not paid by the following day, execution would be 
levied. 

[12] Mr Mlengana became aware of that letter when he was at the airport, about to 
depart on an overseas holiday. He then telephoned Mr Xulu, reminded him about his 
undertaking to pay and requested him not to proceed with the execution. 

[13] The writ of execution was nonetheless issued on 11 June 2019, and on 14 June 
2019, after Mr Mlengana had returned from holiday, Mr Xulu again called him to 
discuss the issue of payment. Mr Mlengana again asked him to wait until the 
following Monday. When Mr Mlengana failed to contact Mr Xulu as agreed, BXI 
proceeded to execute the writs. 

[14] On 19 June 2019, some R2.5 million in the DAFF Standard Bank account was 
attached. That sum, less the sheriff charges, was transferred to the BXI trust account 
on 2 July 2019. A second writ was executed on 17 July 2019 and some R17, 6 
million was attached in the DAFF Standard Bank account and paid to BXI by the 
sheriff on 1 August 2019. It is common cause that most of those funds were 
transferred from BXI’s trust account, and by 6 August 2019 only the sum of R121 
000 remained in their business account. 

[15] A third writ was issued on 13 July 2019, and on 17 July 2019 a sum of R11. 4 
million was attached in a different DAFF account. Those funds had, however, not 
been transferred to the BXI trust account. 

[16] When the State Attorney, acting on behalf of the DAFF, was unable to extract an 
undertaking from Mr Xulu to the effect that the funds transferred to them would be 
retained in the BXI trust account pending the resolution of the dispute, the DAFF 
launched the urgent application on 5 August 2019. The application was argued 
before Rogers J on 12 and 13 December 2019, and as I have mentioned earlier, 
judgment was handed down on 30 January 2020. Also of significance is the fact that 
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both Ms Ndudane and Mr Zokwana had filed affidavits in support of the BXI’s case. I 
deal with the contents and relevance of those affidavits below. 

Johannes v Franz Maritz Attorneys (898/2020) [2020] ZAECGHC 100 (8 
September 2020) 

Fees-  Contingency Fee Agreement does not entitle attorneyto 25% of a plaintiff’s 
award, irrespective of the amount of work he has put into matter by way of legal 
services-plaintiff to be refunded 

 The applicant in this matter is a 22 year old male person. He was involved in a 
motor vehicle accident in 1999 when he was a year old as a result of which he 
sustained various serious injuries. The respondent is an attorney who practices as a 
sole proprietor of Franz Maritz Attorneys. He was instructed to pursue applicant’s 
claim against the Road Accident Fund. 

[2]      The events that prompted the institution of these proceedings are largely 
common cause being that: 

Respondent concluded two Contingency Fee Agreements, the first one with 
applicant’s father Mr Aubrey Johannes and the second one with the applicant. 
Where the parties diverge is as regards the date on which the first Contingency Fee 
Agreement was concluded. According to the applicant, it was entered into on the 7 
April 2016. Respondent denies this and puts applicant to proof thereof. He does not 
state categorically when the first Contingency Fee Agreement was concluded and 
suggests that because applicant was still a minor in 2015 his father acted on his 
behalf / as his guardian. Suggesting that the Contingency Fee Agreement was 
concluded in 2015. He states that he could not find the Contingency Fee Agreement, 
blaming the disappearance thereof on a Ms Jordaan who he alleges has been 
absent from work without notice for some time. Respondent concluded the second 
Contingency Fee Agreement with the applicant on the 20 June 2017. Action was 
instituted against the Road Accident Fund during April 2017 with applicant’s father 
being the plaintiff. Applicant was born on the 6 February 1998. He was nineteen (19) 
years old and a major at the time (April 2017). He was substituted as a plaintiff in the 
action against the Fund on or about 2 June 2017 whereafter as I indicated earlier, he 
concluded a Contingency Fee Agreement with the respondent on the 20 June 2017. 
Prior to being represented by the respondent, the matter was handled by Mark 
Williams Attorneys.      

[3]      On the 20 July 2017 the claim against the Road Accident Fund was settled by 
the acceptance of an offer that was received directly from the Road Accident Fund. 
The settlement amount was R1 435 895.00. After the settlement of the claim but 
before payment was effected, applicant required a loan of R200 000.00. Respondent 
offered to assist him to secure the loan saying he also required a loan in the same 
amount. A loan of R400 000.00 was obtained from Setsebi Financial Services. 
Applicant’s father had undertaken to pay back the money when the Road Accident 
Fund effected payment in respect of applicant’s claim to the respondent. Respondent 
retained R200 000.00 of the loan as arranged. 

[4]      During December of 2017 respondent paid R777 047.21 to applicant’s father’s 
bank account. A few days thereafter, respondent obtained a loan of R100 000.00 
from applicant’s father. The respondent has retained 25% of applicant’s award. As 
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well as R127 345.00 paid by the Road Accident Fund as party and party costs in the 
claim against the Fund. 

 [9]      Unfortunately, it is not as though the respondent is not aware of these 
concerns about Contingency Fee Agreements. He has previously been a party in 
litigation where the courts expressed themselves with regard to the provisions of the 
Contingency Fee Agreement and the fees charged. One such matter is Flavio E. 
Kailand v Franz Maritz[9] (the respondent in this matter). In that matter the claim 
was settled two months after the respondent had taken over the matter. Respondent 
claimed entitlement to 25% of the plaintiff in the matter’s award. Msizi AJ had this to 
say: “it is clear that the respondent has taken advantage of a desperate legally 
illiterate litigant. The fee is unconscionable, excessive and extortionate. The conduct 
of the respondent in this case is predatory, rapacious and greedy. It is certainly to be 
frowned upon as it is actions like these that bring the profession and the 
administration of justice into disrepute”. 

[10]    It is clear that respondent believes that a Contingency Fee Agreement entitles 
him to 25% of a plaintiff’s award, irrespective of the amount of work he has put into 
matter by way of legal services. This is clear from inter alia, paragraph 13.4 of 
answering affidavit:  

“My main concern and attention was to ascertain that we qualify to claim 25% of 
claimant’s capital claim. 

13.5 On perusal of the amounts and the calculation I was satisfied that I was entitled 
to 25% of the capital claim as my payment. 

14.8 I had no doubt in my mind and still do not doubt that I was and is still entitled to 
25% of the claimant’s capital claim.” 

In my view, and on the authority of the decisions referred to hereinabove and the 
authorities cited therein, the second Contingency Fee Agreement also falls to be 
declared unenforceable and set aside in view of the fact that it had not been entered 
into at a sufficiently early stage of the litigation to entitle him to 25% of applicant’s 
award. I have no difficulty in finding that by taking 25% of applicant’s award, that the 
fee he claimed fits Pickering J’s description in the Nomala matter, as being 
“unconscionable, excessive and extortionate”. 

[11]    Respondent’s integrity is questionable. He does not deny that he obtained 
loans from the applicant. The first one obviously pending payment of applicant’s 
claim. The second, a payment of yet another client’s claim. This is apparent from the 
acknowledgement of debt he signed in respect of the second loan that it would be 
paid upon receipt of payment from the Road Accident Fund in a matter before the 
High Court in Case Number 1038/2016. One wonders whether this is in keeping with 
the ethical and professional conduct that is required of legal practitioners. I do not 
wish to deal in any detail with the items that are reflected in his “consolidated 
statement of account” and the calculations therein which appear to be excessive. 
This will however be a matter for taxation. The respondent is adamant that he is 
entitled to 25% of applicant’s award. This, despite several warnings by this court that 
the Contingency Fee Agreement “is not a licence to plunder up to 25% of any award 
paid to a client who had entered into a Contingency Fee Agreement”. As I indicated 
even in matters that involved him as a litigant. He continues to display extreme 
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greed. Readiness to help himself to a huge chunk of a plaintiff’s award for damages 
irrespective of the amount of work he had done        

[12]    I am satisfied that the applicant has made out a case for the relief he seeks, 
including the prayer that respondent should be ordered to pay costs at an attorney 
and client scale. 

[13]    Accordingly, there will be an order in terms of prayers 1, 2 (excluding prayer 
2.1), 3, 4, 5, 6, 7 as amended to read R74 000.00 in the place of R90 000.00, 8, 9 
and 10 of the Notice of Motion. 

Jacobs v Van Der Merwe (R55/2020) [2020] ZAFSHC 153 (3 September 2020) 

Review-Magistrate submits civil case for review-no allowed 

This matter originates from proceedings in the magistrates Court, Bloemfontein in 
respect of an application in terms of section 4 of the Domestic Violence Act, 116 of 
1998. 

[2] The acting senior magistrate, being of the view that the 
proceedings  were  tainted by gross irregularities committed by the presiding 
magistrate, submitted the matter to the High Court for "Review in terms of section 22 
of the Superior Courts Act" 

[3] I queried the legal basis for the senior magistrate's entitlement to simply submit 
proceedings in a civil matter for review by the High Court, similar to a special review 
in terms of the Criminal Procedure Act. 

[4] The acting senior magistrate responded by inter-alia stat ng that she was unable 
to find any case law from the Free State High Court which precludes such 
procedure. While conceding that she has no locus standi, she submits that she acts 
in her capacity of overseeing proceedings in the magistrate's courts and in that 
capacity has a duty to bring substantial and gross irregularities by judicial officers to 
the attention of this court. She also relies on the inherent jurisdiction of this court to 
review proceedings emanating from the Magistrates Court. 

[5] A similar question arose in the matter of Old Mutual Finance (Pty) Ltd. v 
Makalapetlo 2018 (3) SA 258 (LP), a decision of the full bench of that division, 
where a magistrate simply referred the matter to the High Court for review. In that 
matter the learned full bench pointed out that, in civil proceedings there does not 
exist a similar procedure to the procedure set out in sections 302 and 304 of the 
Criminal Procedure Act. It correctly held that the procedure for review in civil 
proceedings are regulated by rules 6 and 53 of the Uniform Rules of Court. 

[6] In paragraphs 19 and 20 of the aforesaid judgement, the following is said: 

"[19] The procedure adopted by our Magistrates whereby they would mero 
motu submit judgements to the High Court for review without knowledge 
and/or participation of the erstwhile plaintiff and defendant is clearly not in 
accordance with the audi alteram partem rule. It must be borne in mind that 
the judgement creditor and judgement debtor are the interested parties in the 
purported review proceedings. I am unable to see how the magistrate can be 
an interested party in the proceedings and assume the role of the applicant. 

http://www.saflii.org/cgi-bin/LawCite?cit=2018%20%283%29%20SA%20258
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[20] The guidance this Court can give to the magistrate faced with irregular 
judgement like in the present case is that the irregularity should be pointed out 
to the interested or affected parties (plaintiff or defendant, judgement creditor 
or judgement debtor) and advise them that the matter is reviewable by the 
High Court under Rule 53. There is no room for the magistrate to simply 
submit the case to the High Court for review." 

[7] In conclusion the full bench found that the matter is not subject to review by the 
High Court in terms of the procedure followed in that matter. The matter was simply 
struck from the roll. 

[8] I am in full agreement with the findings and conclusions in the aforesaid 
judgement. The present matter is not distinguishable in any respect. 

[9] The learned senior magistrate submitted that the preamble of the Domestic 
Violence Act makes it clear that proceedings in terms of the act are not civil 
proceedings, except for the fact that section 16 provides for the applicability of the 
Magistrates Courts Act and the Superior Courts Act in respect of appeals and 
reviews. I fail to find anything in the preamble to the act which suggests that the 
proceedings in terms of the act are not civil proceedings. The contention of the 
senior magistrate that proceedings in terms of the Domestic Violence Act are sui 
generis and therefore should be dealt with differently is unconvincing. The act simply 
provides for a speedy and cost-effective way to obtain interdictory relief. Such relief 
remains relief of a civil nature subject to the rules of civil procedure. That is explicitly 
acknowledged in section 16 of the act. 

[10] In conclusion the matter is struck from the role. 
 

Denby v Ekurhuleni Metropolitan Municipality (27338/2017) [2020] ZAGPJHC 
213 (9 September 2020)  

Pre-trial conference-on which issues may the parties agree-when the lawyers agree 
it is as if they had the clients’ consent-This judgment concerns the court’s jurisdiction 
to make an order based upon the agreement of the parties’ legal representatives but 
where one of the parties had not agreed to the order-lawyers may agree 

2. The plaintiff was injured on 21 January 2016 at approximately 04h30 when his 
bicycle struck a pothole whilst he was cycling along a road in Kempton Park. He was 
thrown over the handlebars of his bicycle and landed on the tarmac, suffered injuries 
and was admitted to hospital. He instituted an action for damages against the 
Ekurhuleni Metropolitan Municipality, on the basis that it owned or controlled the 
road and was under a duty to inter alia maintain and repair the road. 

3. On 27 March 2019 the issue of merits were settled 50% in favour of the plaintiff, 
and an order to that effect was made by the court. 

4. The action was enrolled for trial for 31 August 2020 for the determination of the 
usual heads of damages: past medical and hospital expenses; future medical and 
hospital expenses, treatment and modalities; general damages; and loss of earnings 
and earnings capacity. 
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5. Various medico-legal and actuarial expert reports were exchanged, which resulted 
in joint expert minutes between four of the five sets of experts instructed by the 
plaintiff and defendant respectively. 

6. A joint memorandum by the legal representatives recorded that an extensive pre-
trial meeting had been held recently where the parties had (i) limited issues, (ii) 
identified the facts and opinions in respect of which no dispute existed, (iii) actively 
engaged, verified and determined the quantification of the separate heads of 
damages, (iv) considered, debated and agreed on the factual and legal basis of the 
quantification of the damages; (v) resolved that there was no further factual or 
legal lis which could possibly require determination by a court; and (vi) agreed that 
there was no discernible lis between the expert witnesses or the parties in respect of 
the issues to be determined. 

7. The joint memorandum also referred to an attached exhibit, which the parties 
consented to being entered into the record of proceedings as real evidence, which 
admitted and confirmed agreement on the quantification of all heads of damages, 
and which contained an amount that the parties’ legal representatives would jointly 
seek that the defendant be ordered to pay. 

8. The joint memorandum also recorded that as a result of the agreements reached 
between the parties during the pre-trial proceedings and the admitted facts and 
opinions contained in the exhibits, the legal representatives (i) did not foresee that 
any oral evidence or further legal arguments or submissions would be required 
during the trial; (ii) would request an order that the exhibits and pre-trial minute be 
entered into the record of proceedings and that the action be disposed of on the 
contents of the exhibits, pre-trial minute and the parties’ joint submissions; and (iii) 
that subject to the court’s discretion, would jointly seek an order in terms of an 
attached draft order of court. 

9. Uniform Rule 37[1] and the related provisions of the Practice Manual[2] and 
Directives[3] require of the parties to constructively engage with each other in pre-
trial proceedings to narrow the issues that remain in dispute. In doing so, the parties’ 
legal representatives had reached the conclusion, as recorded in a recent pre-trial 
minute, that “there is no discernible lis between the expert witnesses or the parties in 
respect of the issues to be determined”. 

10. But the pre-trial minute also recorded the difficulty that presented itself: “the 
defendant’s legal representatives are unable to obtain instructions from the 
defendant, however after having applied their mind to the facts, expert reports, case 
law and the legal aspects of the case, the defendant’s legal representatives agreed 
to the evidence and content set out in [the joint memorandum].” 

11. The defendant’s legal representatives found themselves in the invidious position 
that they were unable to obtain instructions from their client to agree to a consent 
order but in the discharge of their professional legal duties both to the court and their 
client to engage constructively with the plaintiff’s legal representatives in pre-trial 
proceedings, including in the making of appropriate concessions and admissions, 
had concluded there remained no discernible lis between the parties to be litigated. 

12. It is in these circumstances that the legal representatives for the parties had 
agreed upon a joint memorandum, together with supporting exhibits, culminating in 
the parties’ legal representatives jointly seeking of the court to make an order for 

http://www.saflii.org/za/cases/ZAGPJHC/2020/213.html#_ftn1
http://www.saflii.org/za/cases/ZAGPJHC/2020/213.html#_ftn2
http://www.saflii.org/za/cases/ZAGPJHC/2020/213.html#_ftn3
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payment in terms of a draft order that the parties’ respective legal representatives 
had agreed upon but which the defendant had not. 

13. The issue that arises is whether the parties’ legal representatives can jointly 
agree to seek an order where it has been expressly recorded in a document before 
the court that the defendant’s legal representatives have no mandate to settle the 
matter on those terms. 

14. This raises the parameters of a legal representative’s mandate from his or her 
client. Naturally, a legal representative cannot settle the matter contrary to the 
express instructions of his or her client. This is different to the present situation 
where there are no such express instructions not to settle the matter. 

15. In MEC for Economic Affairs, Environment and Tourism, Eastern Cape v 
Kruizenga and another 2010 (4) SA 122 (SCA) the trial court had stood down the 
matter to enable the parties to conduct a pre-trial conference. Consequent upon the 
pre-trial conference the defendant conceded the merits of the plaintiff’s case as well 
as liability for some of the plaintiff’s heads of damages. The parties also agreed that 
they would seek a postponement of the trial and the remaining disputed heads of 
damages would be determined in due course. This had been recorded in a pre- trial 
minute. When the trial resumed shortly after the pre-trial conference, the court 
declined to postpone the trial in toto but required that judgment be granted against 
the defendant on the admitted heads of damages. The court then granted an order 
based upon the admitted liability and postponed the trial in relation to the disputed 
heads of damages. Thereafter the defendant sought to rescind and set aside the 
order on the basis that its attorneys did not have a mandate to make admissions or 
to settle or compromise claims. 

16. The Supreme Court of Appeal drew a distinction between settlement agreements 
reached outside the context of conducting the trial in the normal course of events 
(where generally a party may resile from agreements made by his attorneys without 
his knowledge) and those settlements consequent upon a rule 37 conference: 

“[6] It is important to reiterate what was said at the outset - the issue in this 
matter is whether the appellant may resile from agreements made by his 
attorney, without his knowledge, at a rule 37 conference. The judgment does 
not deal with agreements reached outside of the context of conducting a trial 
in the normal course of events. The rule was introduced to shorten the length 
of trials, to facilitate settlements between the parties, narrow the issues and to 
curb costs. One of the methods the parties use to achieve these objectives is 
to make admissions concerning the number of issues which the pleadings 
raise. Admissions of fact made at a rule 37 conference, constitute sufficient 
proof of those facts. The minutes of a pre-trial conference may be signed 
either by a party or his or her representative. Rule 37 is thus of critical 
importance in the litigation process. This is why this court has held that in the 
absence of any special circumstances a party is not entitled to resile from an 
agreement deliberately reached at a rule 37 conference. And when, as in this 
case, the agreements are confirmed by counsel in open court, and are then 
made a judgment or order of a court, the principle applies with even more 
force.” 

17. Although the SCA further stated that “it is settled law that a client’s instructions to 
an attorney to sue or defend the claim does not generally include the authority to 

http://www.saflii.org/cgi-bin/LawCite?cit=2010%20%284%29%20SA%20122
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settle or compromise a claim or defence without the client’s approval”,[4] there 
remained uncertainty as to how this principle was to be applied. It is in this context 
that the SCA[5] referred to the distinction drawn by our courts, under the influence of 
English law, “between settlements made outside of and those made during the 
course of litigation” and that our courts “appear to have accepted that the power to 
settle a claim is one of the usual and customary powers afforded a legal 
representative in the latter instance”. The SCA also summarised the position in 
relation to the actual authority of an attorney to transact on his client’s behalf (as 
distinct from the position where the litigant is estopped from denying the authority of 
his attorney to settle or compromise a claim), that “attorneys generally do not have 
implied authority to settle or compromise a claim without the consent of the 
client” but that “[h]owever, the instruction to an attorney to sue or defend a claim may 
include the implied authority to do so, provided the attorney acts in good faith”.[6] 

18. The SCA further reasoned[7] that the usual and customary powers associated 
with the appointment by a defendant of a legal representative would include 
instructions to defend the claim, to draft a plea and to attend to all pre-trial 
procedures, including rule 37 conferences and that it followed that given the authority 
of a legal representative to attend a pre-trial conference, absent express instructions 
to the contrary, he or she would also have the authority to discharge what is required 
of him or her at the pre-trial conference which is making such admissions as are 
appropriate for purposes inter alia of narrowing the issues between the parties. If this 
resulted in there being no lis between the parties, then it would not be untoward for 
the legal representative to also agree to the invariable outcome of the consequence 
of those admissions. 

19. As reasoned by the SCA[8] “it could hardly be asserted that the admissions fell 
within his usual authority, but the settlement, which amounts to a string of 
admissions, not.” 

20. Although Kruizenga is factually distinguishable on several grounds including that 
it was an application for rescission and what was primarily in issue was whether the 
defendant was estopped from subsequently denying its attorney’s authority to 
conclude the settlement agreement (in the present instance there is an express 
recordal in the pre-trial minute that the defendant has not authorised the settlement 
of the matter and so there can be no question of any misrepresentation by the 
defendant’s legal representatives to found an estoppel), the reasoning set out by the 
SCA is persuasive. 

21. Applying that reasoning to the present instance, the defendant’s legal 
representatives in the discharge of their duties under Uniform Rule 37 makes certain 
admissions and concessions and engaged constructively with the plaintiff’s legal 
representatives to reach a position where the issues have been narrowed to such an 
extent that there was no longer any lis between the parties. The extensive joint 
memorandum with supporting documents detailing the various agreed facts including 
in relation to the expert evidence and referencing applicable case law demonstrates 
the extent of the constructive engagement between the parties. To find that the 
defendant’s legal practitioners do not have the authority to take the final step of 
agreeing jointly to the court making an order in the amount to be paid that was the 
end result of that constructive engagement would defeat the purpose of the rule 37 
engagements, which is to encourage settlements, and which would otherwise 
severely hamper the conduct of civil trials.[9] 

http://www.saflii.org/za/cases/ZAGPJHC/2020/213.html#_ftn4
http://www.saflii.org/za/cases/ZAGPJHC/2020/213.html#_ftn5
http://www.saflii.org/za/cases/ZAGPJHC/2020/213.html#_ftn6
http://www.saflii.org/za/cases/ZAGPJHC/2020/213.html#_ftn7
http://www.saflii.org/za/cases/ZAGPJHC/2020/213.html#_ftn8
http://www.saflii.org/za/cases/ZAGPJHC/2020/213.html#_ftn9
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22. I further find support for this approach in several of the authorities referred to in 
the Kruizenga judgment. In Mfaswe v Miller[10] the attorney’s clerk was, with the 
knowledge of the client, sent to conduct a case on behalf of the client in the 
magistrate’s court. On the day of trial the client was late in arriving at court, and the 
clerk, in order to avoid the consequences of default which would ensue if the case 
was called in his client’s absence, compromised the case with his opponent. The 
client subsequently sued his erstwhile attorney for the full amount of the original 
claim on the basis that the matter had been settled without his consent. The then 
Supreme Court of Cape of Good Hope held that the clerk had acted bona fide in 
what he supposed to be the interests of his client and so the attorney was not liable 
in damages. Put simply, the attorney’s clerk consenting to a settlement in a particular 
amount for the plaintiff was preferable to the plaintiff being non-suited as he was not 
present when the matter was called in court. 

23. Applying analogous reasoning to the present situation, if the defendant’s legal 
representatives did not seek to agree an appropriate order with the plaintiff’s legal 
representatives, and so either had to withdraw as attorneys of record in the absence 
of instructions or to appear in court but leave it to the plaintiff to advance his case in 
which he sought damages significantly more than that to which plaintiff was prepared 
to agree with the defendant’s legal representatives, would be seriously prejudicial to 
the defendant. The lesser evil, so to speak, was for the defendant’s legal 
representatives understandably to agree with the plaintiff on suitable amounts of 
damages, consequent upon carefully considered concessions and admissions made 
during the course of pre- trial engagements, than to do nothing and let default 
judgment go against the defendant for a significantly larger amount. In the present 
instance the plaintiff in his amended particulars of claim sought damages of R10, 
136, 453, whilst the amount that the parties’ legal representatives had agreed upon 
was R1, 337, 793. 

24. There is nothing on the papers to indicate that the defendant had expressly 
withheld from its attorneys the authority to do that which they are now doing. 
In Dlamini v Minister of Law and Order and another[11] the court after referring 
to Mfaswe with approval and the old English authority of Matthews and another v 
Munster[12] made the important observation that in Matthews the client did not put 
an end to the relationship between himself and his attorney, and so allowed the 
attorney to continue to act on his behalf,[13] which may include in the circumstances 
the power to settle the matter. In Matthews the defendant’s counsel had settled the 
matter in circumstances where his client was not present when the settlement was 
made, but the defendant was nonetheless bound thereto notwithstanding his 
absence given that he had not put an end to the relationship of advocate and client 
which existed between himself and his counsel, and therefore his counsel had 
complete authority in that case which included binding his client by the settlement. 

25. Matthews was also cited with approval in Klopper v Van Rensburg,[14] where a 
party was held to be bound by a compromise effected by his counsel at a time when 
he was not present. Similarly in Alexander v Klitzke[15] the court found that a 
mandate included making a bona fide compromise in the interests of the client, and 
that if the client wished to terminate that mandate, he should do so timeously. 

26. In the present instance, by all accounts, the defendant has left it in the hands of 
its legal practitioners to deal with the matter. This, in absence of something to the 
contrary, would include making such admissions and confessions at a pre-trial 

http://www.saflii.org/za/cases/ZAGPJHC/2020/213.html#_ftn10
http://www.saflii.org/za/cases/ZAGPJHC/2020/213.html#_ftn11
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conference as were appropriate, which would include the ultimate consequence of 
agreeing that an order be granted if that was the outcome of the pre-trial 
engagement. 

27. I conclude that as the defendant’s legal representatives had the authority to 
attend and do what was necessary and required of them in the discharge of their 
duties at a pre-trial conference, which included making admissions and concessions 
and even settling the matter, the defendant’s legal representatives were entitled to 
take the position that they have as recorded in the joint memorandum and for them 
together with the plaintiff’s legal representatives to jointly seek of the court to make 
an order in terms of the draft order presented to the court. 

28. In the circumstances, I find that I am able to grant an order on the terms agreed 
to by the parties legal representatives, not because of a consideration by the court of 
the merits of the claim or because the defendant itself has agreed to that order, but 
rather on the basis set out above. 

29. As there does appear to be a gloss in the various cases that a party’s legal 
representatives must be acting bona fide in what they believe to be the interests of 
their client for the client to be bound by their actions,[16] I add that given the 
extensive nature of the joint memorandum and the pre-trial engagements between 
the parties, there is nothing to suggest that what the defendant’s legal 
representatives have agreed to is anything other than bona fide. For example, as 
appears above, the amounts reflected in the draft order in respect of the various 
heads of damages are considerably less than what was claimed by the plaintiff in his 
amended particulars of claim. Reliance is also placed by the parties upon the joint 
minutes of the experts save in relation to the actuaries and where it appears that the 
defendant’s actuary’s evidence prevailed over that of the plaintiff’s actuary. 

30. In the circumstances, an order is made, as per the parties’ draft order marked 
“X”. 

 Bray v Boshoff N.O. in re Boshoff N.O. v Bray Gauteng Local Division, JHB, 
case 2017/16274  
 

Prescription of claims-Amendments-claims-prescription-effect on –taken into account 

 

In a dispute over a renovated immovable property, the defendant sought to amend 
his counter-claim. The plaintiff objected that the amendment would be retrospective 
and would prevent a defence of prescription. And that defendant would be relying on 
a new cause of action that did not exist at the time of the counterclaim. 
Judge Siwendu discusses the case law on amendments and prejudice. See 
comments at para [24] and the reference to the Marigold case. 
Leave is granted to amend the counter-claim, with a direction as to prescription of 
certain of the damages. 
 

[23] In Erasmus: Superior Court Practice, the issue is approached as follows: 

‘The vital consideration is that an amendment will not be allowed in circumstances 
which will cause the other party such prejudice as cannot be cured by an order for 
costs and, where appropriate, a postponement. The following statement by 

http://www.saflii.org/za/cases/ZAGPJHC/2020/213.html#_ftn16
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Watermeyer J in Moolman v Estate Moolman [1927 CPD 27 at 29] has frequently 
been relied upon: 

“[T]he practical rule adopted seems to be that amendments will always be allowed 
unless the application to amend is mala fide or unless such amendment would cause 
an injustice to the other side which cannot be compensated by costs, or in other 
words unless the parties cannot be put back for the purposes of justice in the same 
position as they were when the pleading which it is sought to amend was filed.” 

The power of the court to allow material amendments is, accordingly, limited only by 
considerations of prejudice or injustice to the opponent.’9 

[24] I favour an approach that grants latitude towards an application for an 
amendment, more so where there are triable issues between the parties. Further, I 
take account of the accessory nature of the cession, including that it could be 
discharged at any time when the underlying obligation is extinguished. Practical and 
commercial exigencies may favour this flexible approach, because there may be a 
lapse of time between the date of the extinction of the principal debt (giving rise to a 
cession) and the execution of a deed of recession, unduly depriving a creditor of a 
right and cause of action. Besides, on the facts of this case, the parties remain the 
same, and, the Trust would have raised the same defences regardless of who 
between the Applicant and Absa exercised the right of action. The long-standing 
position that prejudice is the litmus test for the latitude to allow an amendment must 
apply. I align with the decision in Marigold and find in favour of allowing the 
amendment without the need to establish special circumstances. 

[25] That finding does not put the end to the matter. Mr Campbell pressed further 
that even if the Court finds that the Marigold created a new precedent and that 
special or exceptional circumstances are not required, it is clear that the question of 
prejudice must be considered before such amendments should be allowed. It is 
argued that a portion of the claim by the Applicant from October 2016 to 6 December 
2016 has prescribed. On this score, he argued the Trustees will be denied the right 
to raise the defence of prescription to a portion of the claim since amendments act 
retrospectively. 

 

ORDER 

1. The applicant is granted leave to amend its counterclaim in terms of the notice of 
amendment dated 18 December 2019 and is directed to perfect its amendment 
within ten days of the granting of this order. 

2. If the trial court finds that the damages claim referred to in the counterclaim was 
the subject of the cession to Absa Bank Limited contained in clause 7 of the 
standard mortgage conditions and re-cession from Absa Bank Limited dated 6 
December 2019, then any damages claim for the period before the recession date 
up to the date when action proceedings were instituted, shall have prescribed. 

3. The cost of the application will be costs in the cause. 

 

Kwadukuza Municipality v McDonalds South Africa and Others (D3430/2020) 
[2020] ZAKZDHC 45 (18 September 2020) 
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Review-of administrative process- invalid administrative act in proceedings for 
judicial review has a discretion whether to grant or to withhold the remedy. It is that 
discretion that accords to judicial review its essential and pivotal role in 
administrative law, for it constitutes the indispensable moderating tool for avoiding or 
minimising injustice when legality and certainty collide.’ 

 

A new McDonald's fast food outlet was constructed and the municipality was the 
designated authority for building regulations and for business licences. Inspectors 
found that the buildings had been occupied without the requisite approvals and 
notices of violation were issued. 
[7] The best evidence of authority to occupy a building or to trade from it is in the 
form of a certificate of occupancy and a business licence. MSA are unable to 
produce either. . . . 
[8] Counsel for the applicant submits that what MSA is effectively seeking is to 
circumvent the processes and procedures which are applicable to all other property 
owners within the jurisdiction of the applicant, and to carve out for itself its own 
procedure.  

The rule of law and the principle of legality require adherence to one set of rules for 
all. 
Judge Chetty orders the second respondent to vacate the property and it is 
interdicted from carrying on business until a business licence and a certificate of 
occupancy are issued, with costs of the main application on an attorney-and-client 
scale. 
National Building Regulations and Building Standards Act 103 of 1977 - s 14. 
Businesses Act 71 of 1991 - s 2(3). 

 

[35] The attempt by MSA to seek relief in the form of a review and a mandamus in 
respect of the application for a temporary certificate of occupancy was met with 
strenuous resistance by the applicant on the basis that MSA had initially launched a 
collateral challenge under PAJA alleging unfairness on the part of the local authority 
to properly consider the applications. In Oudekraal Estates (Pty) Ltd V City of Cape 
Town & others 2004 (6) SA 222 (SCA) para 36, the court stated the following on 
when a collateral challenge may be raised: 

‘It is important to bear in mind (and in this regard we respectfully differ from the Court 
a quo) that in those cases in which the validity of an administrative act may be 
challenged collaterally a court has no discretion to allow or disallow the raising of 
that defence: The right to challenge the validity of an administrative act collaterally 
arises because the validity of the administrative act constitutes the essential 
prerequisite for the legal force of the action that follows and ex hypothesi the subject 
may not then be precluded from challenging its validity. On the other hand, a court 
that is asked to set aside an invalid administrative act in proceedings for judicial 
review has a discretion whether to grant or to withhold the remedy. It is that 
discretion that accords to judicial review its essential and pivotal role in 
administrative law, for it constitutes the indispensable moderating tool for avoiding or 
minimising injustice when legality and certainty collide.’ 
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[49] In the final analysis, I am satisfied that the applicant has made out a case for 
final relief for an interdict in terms of the notice of motion. The purpose of the 
applicant seeking interdictory relief against the respondents stemmed from the high-
handed manner in which MSA sought to commence business from the property 
without having obtained the necessary statutory compliance in terms of the NBR Act, 
or a business licence. The applicant must be seen to treat all those within its 
jurisdiction equally, whether they are hawkers on the street or a large multinational 
corporation. Neither is permitted to carry on business or to occupy the premises 
without the necessary statutory authorisation. The applicant cannot be criticized for 
its approach. The failure to act against large corporations would suggest that the 
applicant has two sets of rules for enforcement. I fully associate myself with the 
views set out in United Technical Equipment Co (Pty) Ltd v Johannesburg City 
Council 1987 (4) SA 343 (T) with regard to the duty of a local authority. The court at 
348H-J held:  
'The respondent has not only a statutory duty but also a moral duty to uphold the law 
and to see to due compliance with its town planning scheme. It would in general be 
wrong to whittle away the obligation of the respondent as a public authority to uphold 
the law. A lenient approach could be an open invitation to members of the public to 
follow the course adopted by the appellant, namely to use land illegally with a hope 
that the use will be legalised in due course and that pending finalisation the illegal 
use will be protected indirectly by the suspension of an interdict.’  
See also Maccsand (Pty) Ltd v City of Cape Town & others 2011 (6) SA 633 (SCA) 
para 21, where the court held:  
‘. . . municipalities play a central role in land use planning in their areas of 
jurisdiction. It is, no doubt, appropriate for them to do so given their knowledge of 
local conditions and their intimate link with the local electorate whose interests they 
represent.’  
[50] Turning to the issue of costs, I agree with Ms Mahabeer that the applicant was 
obliged to approach the court in order to protect the integrity of its enforcement 
mechanisms and the underlying premise that all persons seeking to develop property  
within its area of jurisdiction are obliged to follow the same procedures. The litigation 
pursued by the applicant is funded by the public purse, and in particular those of the 
ratepayers in KwaDukuza. I see no reason why the applicant should have to 
shoulder the burden for any part of the costs when seeking to uphold the rule of law 
and defend its statutory obligations. MSA’s breach was flagrant and showed scant 
regard for the authority of the applicant, repeatedly ignoring instructions not to 
occupy the buildings and cease trading. For that reason, I am satisfied that costs 
should be granted on the attorney and client scale against MSA in respect of the 
application for the interdict (the main application).  
 
[51] In respect of the counter-application, MSA has been unsuccessful in obtaining a 
temporary certificate. But for the issues of health and safety, it pointed out that the 
building control officer may have applied the incorrect standard in assessing their 
application. However, in Harrielall v University of KwaZulu-Natal 2018 (1) BCLR 12 
(CC) para 11 the court noted in regard to costs that:  
 
‘In Biowatch this Court laid down a general rule relating to costs in constitutional 
matters. That rule applies in every constitutional matter involving organs of State. 
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The rule seeks to shield unsuccessful litigants from the obligation of paying costs to 
the state.’  
However, in National Home Builders Registration Council & another v Xantha 
Properties 18 (Pty) Ltd 2019 (5) SA 424 (SCA), the court refused to apply the 
Biowatch principle and found that it was 'nothing more than a commercial dispute' 
and that Biowatch does not mean 'risk-free' constitutional litigation.  
[52] The court in Harrielall pointed out that the rule developed in Biowatch Trust v 
Registrar, Genetic Resources, & others 2009 (6) SA 232 (CC) is not a shield against 
frivolous litigation. It went further holding, in para 17, that ‘a review of administrative 
action under PAJA constitutes a constitutional issue’ because PAJA was passed 
specifically to give effect to the guarantee under s 33 of the Constitution. In light of 
my reasoning as to why the counter application should not succeed, although the 
dispute between the parties is of a commercial nature it cannot be said to have been 
'friviolous or vexatious or in any other way manifestly inappropriate'. Beweging v 
Christelik [2012] 2 All SA 462 (SCA) citing Biowatch. In the result, MSA is shielded 
from a costs order in respect of the counter-application.  
[53] I accordingly make the following order:  
1. The second respondent is directed to vacate the property described as Erf 5705, 
Stanger, also known as 120 Balcome Street, KwaDukuza and not to permit the 
occupation thereof until or unless a certificate of occupancy in terms of section 14 of 
the National Building Regulations and Building Standards Act 103 of 1977 permitting 
such occupation may be issued;  

2. The second respondent is interdicted and restrained from using or permitting to be 
used the property or any part of the property described as Erf 5705, Stanger, also 
known as 120 Balcome Street, KwaDukuza to carry on any business by the sale or 
supply to consumers of any foodstuffs in the form of meals for consumption on or off 
the premises, or any perishable foodstuff until or unless a licence in terms of section 
2(3) of the Businesses Act 71 of 1991 permitting such business, may be issued, and 
not to permit the occupation thereof until or unless a certificate of occupancy in terms 
of section 14 of the National Building Regulations and Building Standards Act 103 of 
1977 permitting such occupation is issued;  

3. The second respondent is directed to pay the costs of the main application on the 
attorney and client scale, such costs to include that of senior counsel.  

4. The counter-application is dismissed, with no order as to costs.  
 

Massbuild (Pty) Ltd t/a Builders Express, Builders Warehouse and Builders 
Trade Depot v Tikon Construction CC and another [2020] JOL 48548 (GJ)  

Electronic communications-signing of agreements-The parties agree that they did 
not exchange any physical documents pertaining to the credit application. All 
communication and exchange of documents happened electronically, via email. 
Surety not bound!  

Plaintiff sued for the balance of an account, the first defendant being in liquidation 
and the second defendant denying a suretyship agreement. Acting Judge Bester 
discusses suretyships and electronic signatures, ECTA* and a "data message" as 
defined. 
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The court finds that the document which the plaintiff seeks to enforce as a suretyship 
is a data message and that the signature does not comply with s 13(1) of ECTA. So 
the plaintiff failed to establish a valid suretyship. 

The claim against the second defendant is dismissed with costs. 

Electronic Communications and Transactions Act 25 of 2002 

13.   Signature.—(1)  Where the signature of a person is required by law and such 
law does not specify the type of signature, that requirement in relation to a data 
message is met only if an advanced electronic signature is used. 

 

The plaintiff sued the first defendant for what it claims is the outstanding balance on 
an account for goods sold and delivered, and the second defendant as surety for the 
first defendant’s debt. The first defendant is in liquidation, and the claim was not 
pursued against the first defendant at this trial. The second defendant denies that he 
concluded a suretyship agreement with the plaintiff. 

[2] The plaintiff sold goods to the first defendant on credit, during the period April 
2015 to August 2016. The parties agreed that, notwithstanding the actual amount 
that the plaintiff contends is owed to it by the first defendant, the second defendant 
will be liable for a debt of R1 million in the event of the plaintiff proving the 
suretyship. 

[3] The parties formulated the issues to be decided at trial in writing, as follows: 

Whether, on or about 16 March 2015, the plaintiff and the first defendant entered into 
a written agreement entitled Credit Application – Juristic Person, incorporating a 
deed of suretyship in favour of the plaintiff. 

This issue incorporates: whether the second defendant signed the document 
attached to the particulars of claim as POC1; the authenticity of POC1;  whether 
sections 13(1) and 13(3) of the Electronic Communications and Transactions Act, 25 
of 2002 apply; If so, whether the documents relied upon by the plaintiff comply with 
the requirements of Section 13(1) or 13(3).” 

The parties agree that they did not exchange any physical documents pertaining to 
the credit application. All communication and exchange of documents happened 
electronically, via email. 

Order 

[51] In the result, I make the following order: 

a) The plaintiff’s claim against the first defendant is postponed sine die. 

b) The plaintiff’s claim against the second defendant is dismissed with costs. 

 

MINISTER OF POLICE v BACELA, case 275/2019, Eastern Cape, Bhisho, 8 
September 2020.  
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Rule 30 and rule 30A- purposes and requirements of Rule 30A and Rule 30, and 
which was appropriate. 

 

Defendant launched an interlocutory application in terms of Rule 30A on the grounds 
that plaintiff's particulars of claim did not comply with Rules 18(4) and 18(6).  

Judge Lowe gives a useful discussion of the purposes and requirements of Rule 30A 
and Rule 30, and which was appropriate. 

The application is refused with costs. 

 

Respondent is second Plaintiff in the action she brings against Applicant (Defendant) 
for loss of support arising from the death of her life partner (F.L. Ngwane) arising 
from the alleged unlawful, alternatively negligent conduct of Defendant’s employees. 

[2] On issue and service of summons Applicant/Defendant launched an interlocutory 
application in terms of Rule 30A(1) on the grounds that Respondent had failed in her 
particulars of claim to comply with Rules 18(4) and 18(6), seeking an order directing 
Respondent to amend her particulars of claim accordingly. 

[3] In due course, Respondent having ignored this notice, Applicant filed a notice in 
terms of Rule 30A(2) seeking an order that Respondent amend her particulars of 
claim, failing which these be struck out and her claim thus dismissed. 

[4] The objection is in essence that Respondent’s claim is in fact a claim based on 
contract and not merely as a result of her alleged relationship with an unmarried life 
partner, and that the details hereof require to be pleaded. 

[5] The application is opposed on various bases, but centres around the claimed 
wrong procedure in evoking Rule 30A as opposed to Rule 30. It is argued that the 
application is ill-founded on this basis alone. 

[6] If this is correct it is unnecessary to enter into the merits or otherwise of the 
remaining issues. 

THE RULE 30A AND 30 ISSUE 

[7] Rule 18(12) reads as follows: 

“If a party fails to comply with any of the provisions of this rule, such pleading shall 
be deemed to be an irregular step and the opposite party shall be entitled to act in 
accordant with rule 30.”  

[8] If the pleading fails to comply with Rule 18 and is vague and embarrassing, 
Defendant may either bring a Rule 30 proceeding or raise an exception in terms of 
Rule 23(1)2. 

[9] These are however strictly separate complaints requiring separate adjudication. 
The Rule 18 objection rests on the rule requiring specific particulars to be set out in 
the claim, the prejudice required for the setting aside of the pleading is prima facie 
established by Rule 30. 
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[10] Rule 30 clearly applies to “irregular proceedings” and is the rule referred to, in 
terms, in Rule 18(12), in the event of non-compliance with Rule 18. 

[11] Rule 30 reads as follows: 

“30 Irregular proceedings 

(1) A party to a cause in which an irregular step has been taken by any other party 
may apply to court to set it aside.  

(2) An application in terms of subrule (1) shall be on notice to all parties specifying 
particulars of the irregularity or impropriety alleged, and may be made only if — 

(a) the applicant has not himself taken a further step in the cause with knowledge of 
the irregularity; 

(b) the applicant has, within ten days of becoming aware of the step, by written 
notice afforded his opponent an opportunity of removing the cause of complaint 
within ten days; 

(c) the application is delivered within fifteen days after the expiry of the second 
period mentioned in paragraph (b) of subrule (2). 

(3) If at the hearing of such application the court is of opinion that the proceeding or 
step is irregular or improper, it may set it aside in whole or in part, either as against 
all the parties or as against some of them, and grant leave to amend or make any 
such order as to it seems meet. 

(4) Until a party has complied with any order of court made against him in terms of 
this rule, he shall not take any further step in the cause, save to apply for an 
extension of time within which to comply with such order.” 

[12] The rule can only be used if the conditions referred to in Rule 30(2) are satisfied. 
This is of importance to this matter as there are strict provisions applicable, in breach 
of which, the rule may not be utilised. If the stipulated periods have elapsed the rule 
cannot be used unless extending under Rule 27(3). 

[13] Clearly then it was open to Applicant to utilise Rule 30 and/or Rule 27(3). The 
question is however whether Applicant could ignore both and utilise Rule 30(A). 

[14] Rule 30A reads as follows: 

“30A Non-compliance with rules 

(1) Where a party fails to comply with these rules or with a request made or notice 
given pursuant thereto, or with an order or direction made in a judicial case 
management process referred to in rule 37A, any other party may notify the 
defaulting party that he or she intends, after the lapse of 10 days from the date of 
delivery of such notification, to apply for an order— 

(a) that such rule, notice, request, order or direction be complied with; or 

(b) that the claim or defence be struck out. 

(2) Where a party fails to comply within the period of 10 days contemplated in 
subrule (1), application may on notice be made to the court and the court may make 
such order thereon as it deems fit.” 
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[15] It is to be noted immediately that this rule has far less stringent requirements 
than Rule 30(2), notably time limits, and importantly the “further steps” issue in Rule 
30(2)(a). 

[16] An example of the use of this rule would be an application to enforce compliance 
with Rule 35(12), which does not have its own remedy and should be preceded by a 
Rule 30(A). 

[17] Rule 30A provides a general remedy for non-compliance with the rules. 

[18] In ABSA Bank Ltd v The Farm Klippan 490 CC 5 the Court made it clear that if a 
provision in the rules provides a specific remedy for non-compliance with the rule, a 
party need only follow the specific rule and need not give notice in terms of, or follow, 
Rule 30A. 

 [31] In the result it is my view that Rule 18(12) read with Rule 30 is in fact in conflict 
with and contradictory to Rule 30A. It seems to me perfectly clear that the procedure 
referred to in Rule 18(12), that an irregular step is to be dealt with in terms of Rule 
30, is a specific rule with its own requirements and time limits. Rule 30A is a rule of 
general application as to non-compliance with the Rules. As pointed out in Norman 
(supra) it can hardly be that Rule 30A was intended to override or amend the special 
provision of Rule 18(12), as read with Rule 30, as per the presumption generalia 
specialibus non derogant. 

[32] The Rules in this regard are in fact in conflict. If a party fails to meet the time 
limits in Rule 30, or takes a further effective step with knowledge of the irregularity 
(absent time extension by a Court), the party may no longer take the point of an 
irregular step. It would make no sense then that Rule 30 could then simply be 
bypassed to Rule 30A with far less stringent requirements. 

[33] The requirement that Rule 30 be utilised for a Rule 18 breach is precisely what 
must have been intended by the Rules as to the result sought to be achieved. To 
hold otherwise would effectively supersede Rule 18(12), read with Rule 30, which 
cannot have been the intended result. 

[34] It seems to me that the very purpose of Rule 18(12), with Rule 30, is to fast track 
the process with specific remedies spelt out with the denial of the remedy in the 
event of the requisite conditions not being satisfied. 

[35] In the result the procedure adopted by Applicant in this matter is impermissible. 

[36] Costs should follow the result relevant to the application. 

ORDER 

[37] The application is refused with costs. 

 

 

SM v ABB [2020] JOL 48558 (GJ) 

 

Interdict- requirements for granting of a final interdict – whether claim for damages 
an appropriate alternative remedy for ongoing infringement of rights to dignity and 
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privacy – finding that due to ongoing nature of infringement damages not appropriate 
– final interdict granted. 

 

After divorce, the parties had payment disputes in the maintenance court. The ex-
husband accessed his ex-wife's and the minor child's email and Whatsapp 
messages.  

He then distributed the content in bulk to others such as the headmaster of the 
school and to a doctor. 

Acting Judge Millar discusses the requirements for a final interdict and the 
respondent's contention that the application was not urgent, that "the horse had 
bolted" because the information was already distributed, so the applicant's recourse 
was instead a claim for damages. 

The earlier order interdicting the respondent is confirmed, with respondent to pay 
costs on an attorney-and-client scale. 

 

DIRECTIVES SEPTEMBER 2020 JUDGE PRESIDENT GAUTENG 

These directives set out how, and under what conditions, matters are to be issued 
and how all matters enrolled and pending in the Gauteng Divisions shall be handled 
and attended to during the continuing national state of disaster declared in terms of 
the Disaster Management Act 2002, Act No 57 of 2002. The Directives shall apply 
until they are either withdrawn, amended or superseded by other directives. Covid-
19 related restrictions in movement and gatherings remain and prudent behaviour to 
minimise exposure to infection, informs the policy choices made in these directives. 

3. Where timeframes for submission of notices/legal process and roll closure differ 
from those in the Practice Manual or existing Practice Directives, the time frames in 
this Directive are imposed for practicality and shall prevail for the duration of the 
national state of disaster. 

4. The general principle to be observed is that physical proximity and contact among 
persons be eliminated or minimized. To this end: 

4.1 In accordance with the practice in the High Courts of the Gauteng Division, 
pursuant to Directive no. 1 of 2020 (the CaseLines Directive) all pleadings and 
documents must be uploaded in all matters to the CaseLines digital platform, save 
for Full Bench and Full Court Appeals in which the electronic transcript or record is 
not available. 

4.2 It is the responsibility of litigants and their legal representatives to comply with 
the practices of the Division and that includes the duty to upload papers on the 
electronic case file on CaseLines as provided in the CaseLines Directive. Where that 
has not been done and a satisfactory explanation can be proffered to the Judge, the 
failure to upload may be condoned. However, the basic principle is that the particular 
hearing must be an effective one and the Judge seized with the matter shall exercise 
a discretion as to whether or not that objective can be achieved where the papers 
are not uploaded.  
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4.8 Criminal Trials are to be conducted in open Court hearings in line with the 
provisions of paragraph 4.4.5 and 4.4.6 save in instances where the fairness of the 
trial will not be adversely affected if certain parts of the trial are conducted via a 
virtual hearing e.g. when expert evidence is adduced as well as oral argument. The 
Presiding Judge in such matters shall use his/her discretion on the mode of hearing 
in such instances. The provisions of 233 to 236 and 237 to 241 of the Directive shall 
become applicable.  

 

 

7.1 The Plaintiff’s/Applicant’s legal representative creates the case on CaseLines 
using the correct template for the relevant Court, the case name being that of the 
Parties to the case recorded in full, e.g. DLAMINI, GIDEON vs DLAMINI, SARAH; 
and reference being the case number, recorded with the year in full and without any 
0 preceding the case number, e.g. 2005/44; 2012/123; 2019/93222; etc.  

7.2 ETIQUETTE IN VIDEO CONFERENCE HEARINGS  

237. The Judge(s) and legal professionals appearing in video conferencing hearings 
must be robed. Witnesses, litigants whether represented or unrepresented must be 
dressed formally.  

238. Instructions for Legal Representatives and Counsel:  

 

238.1 All Legal Representatives and Counsel should endeavour to ensure that they 
have a back-up electricity and a data source in the event of a power outage or load-
shedding or any other electrical or connectivity issue.  

238.2 The devices used should be fully charged before the hearing and be kept on 
charge during the hearings so as to allow the hearing to proceed in the event of a 
power outage or load-shedding.  

238.3 Legal Representatives and Counsel should ensure that the physical 
background of the room from which they are conducting the hearing accords with the 
decorum of a formal Court siting and has nothing bright or distracting. Legal 
Representatives and Counsel must also ensure that no other person (or pet) should 
enter or move around the room during the course of the hearing.  

239. In addition to the above directions, the further conduct of the hearing will be 
dealt with via ad hoc directives issued by the presiding Judge.  

 

240. Legal Representatives and Counsel appearing shall remain in the hearing and 
leave only when the proceedings have concluded, alternatively, with leave of the 
presiding Judge.  

 

241. The Judge(s) shall give instructions as to the recording of the proceedings:  
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if the Judge or the Judge’s Secretary or a Stenographer records the proceedings, the 
Judge shall retain the audio file, until such time as the Registrar can take custody 
thereof. Such record must be availed to any Party who was involved in the hearing 
upon request. 

 

 

Stols v Garlicke & Bousfield (PKF (Durban) Incorporated) and others as Third 
Parties) [2020] JOL 48431 (KZP)  

Attorneys-incorporated company-personal liability 

Garlicke & Bousfield is one of the oldest and largest legal practices in KwaZulu-
Natal, with a history back to 1867.  

Mr Cowan was an executive consultant and practising attorney at the firm.  

After his suicide, it emerged that he had been running a bridging finance operation. 
The plaintiff approached the firm and sought the return of his investment of R7 
million. 
Judge Mnguni discusses the authority of Mr Cowan, the knowledge of the directors, 
the legality of the alleged contract and estoppel. 
Judgment was granted in favour of the plaintiff for payment of R7 million. 

 [247] I am satisfied that Mr Stols has clearly established that he acted to his 

detriment as a result of the representations made to him in this matter. 

Conclusion 

[248] To summarize then: 

(a) The letters of undertaking were all provided on G& B letterheads; 

(b) They represented to the Mr Stols that they were undertakings given by G&B; 

(c) The terms of the undertakings and the authority that they could be issued in 

that form, were authorised by Mr Jennings at the meeting with MaxProp. The 

undertakings were accordingly authorised; 

(d) Where the evidence of Mr Ramsay differed from that of Mr Stols, I have 

preferred the evidence of Mr Stols and rejected that of Mr Ramsay; 

(e) Mr Stols was entitled to rely on the representations, expressed and implied 

made to him; 

(f) G&B cannot in law deny the binding effect of the letters of undertaking issued. 

I conclude, therefore, that Mr Stols has proved his claim to hold G&B to its contract 
of deposit, concluded through Mr Cowan. 

Judgment is granted in favour of the plaintiff and against the defendant for: 
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1. payment of the sum of R7 000 000; 

2. payment of the interest on R5 000 000 at the rate of 30 percent per annum 

from 5 October 2010 to 12 October 2010 and on R7 000 000 at the rate of 30 

percent per annum from 13 October 2010 until 30 November 2010 and mora 

interest thereafter at the rate of 8,75 percent per annum; 

3. costs of suit for the plaintiff and first third party. 

 

Ex Parte Montshiwa in re Nkomo  (Intervening party) v Motshiwa.  North West, 
Mahikeng, case 56/2019 3September 2020)  

Attorney-admission application-notice to oppose by individual 

Section 4 gives power to the LPC  and section 44 gives power to the court. Nkom 
failed on s 44 and also not appropriate for individual to get involved in disciplinary 
hearings. Individual can only step in if LPC failed in its duties. However, proceedings 
are sui generis, court can look at his affidavits. 

The Applicant used inappropriate language in his affidavits, also did not play open 
cards with the court concerning his arrear maintenance and source of income.His 
period of doing articles also queried. Application refused.  

 

HEWETSON v LAW SOCIETY OF THE FREE STATE 2020 (5) SA 86 (SCA) 

 

Attorney — Misconduct — Appropriate order — Misappropriation of trust moneys — 
Husband and wife partners in firm, with husband misappropriating moneys and wife 
delaying in reporting his doing so — Appropriate sanction for wife. 

 

Appellant and her husband were attorneys and directors of a company through 
which they practised (see [1]). Appellant became aware her husband had 
misappropriated trust-account moneys, and she reported the matter to the Law 
Society concerned (see [11] and [12]). The Law Society proceeded to investigate 
and uncovered irregular activities by the husband (see [15]). It then obtained an 
interdict prohibiting appellant or her husband from operating the firm's trust account, 
and for the appointment of a curator (see [16]). Thereafter the Law Society applied to 
strike both appellant and her husband from the attorneys' roll (see [1]). The Law 
Society was successful in this, and here appellant appealed to the Supreme Court of 
Appeal (see [1]). 

It held, per Nicholls JA, writing for the majority, that the High Court had materially 
misdirected itself in finding appellant had made certain loans to herself, and that the 
Supreme Court of Appeal could therefore make the decision whether appellant 
should be struck from the roll or suspended (see [4] and [7] – [8]). 
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This involved an enquiry as to whether the facts supported suspension or striking- 
off, and this turned on appellant's honesty (or dishonesty) in her explanation of when 
she became aware of her husband's theft (see [29] – [30] and [37]). 

Further context was that she had been away from the practice over part of the period 
during which the misappropriations had occurred (she had been on maternity leave), 
and that her husband controlled and indeed excluded her from management of the 
firm's finances (see [11]). 

The court's conclusion was that, though appellant had undoutedly failed in the joint 
duty of directors to keep proper books, there was inadequate evidence to justify 
striking-off, absent an answer to the question of appellant's first knowledge of the 
theft (see [10] and [27] – [28]). In this regard the Supreme Court of Appeal 
expressed sympathy at a spouse delaying reporting a husband's wrongdoing (here, 
for a month) when the consequences of doing so extended beyond her professional 
life (appellant had instituted divorce proceedings at the time of reporting the matter to 
the Law Society) (see [12] and [35]). But the court qualified this statement by holding 
that it would be difficult to exonerate her, had she in fact been aware of her 
husband's conduct over a period of months or years (see [35]). 

Given the lack of evidence on appellant's knowledge, and its necessity for the 
making of the decision to strike off or suspend, it would be in the interests of justice 
for there to be a further hearing on the issue by the High Court, before it made the 
decision (see [39]). 

Ordered, accordingly, that the appeal be upheld and the High Court's order set aside 
insofar as it applied to appellant, and that the application for striking-off be referred to 
the full bench of the High Court for determination afresh, after a hearing on the issue. 
Appellant suspended pending this determination (see [41]). 

The position of the minority of the Supreme Court of Appeal, Leach JA writing, was 
that appellant ought to be struck from the roll and the appeal dismissed (see [42], 
[53] and [79]). 

In Leach JA's view, appellant was not a young and inexperienced attorney 'who . . . 
possibly did not fully appreciate . . . her duties in regard to trust funds', and her 
excuse that she entrusted administration of the funds to her husband 'held no water': 
it was the duty of each attorney in a partnership to ensure proper administration of 
the funds (see [54] – [56]). 

This alone justified striking-off, but other factors militated for it as well (see [57]): 

   •   Appellant's false statement, on oath, about when she first learned of trust- 
account irregularities (see [58], [63] and [72]); 

   •   her failure to investigate employee allegations of misuse of trust moneys (see 
[68]); 

   •   her failure to immediately report the debit balance of the firm's trust account on 
learning of it (she had taken a month to do so) (see [70]); 

   •   the Law Society's preference for striking-off (see [75]). 
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MOTLOUNG AND ANOTHER v SHERIFF, PRETORIA EAST AND OTHERS 2020 
(5) SA 123 (SCA)  

 

Summons — Signature — Absence of registrar's signature on summons may be 
condoned — Uniform Rules of Court, rules 17(3)(c) and 27(3).  

 

Appellants and a third party were involved in a motor vehicle accident and instructed 
their attorney to act against the Road Accident Fund. The attorneys duly prepared a 
summons and conveyed it to the registrar of the High Court, who allocated it a case 
number, and stamped it with the date, his designation, and name. However, he did 
not sign it (see [2]). 

Appellants' attorneys then sent the summons to respondent, the sheriff, for him to 
serve, but he refused to do so. His view was that, unsigned, the summons was not 
court process, was null, and he had no power, or obligation, to serve it (see [3]). 

Owing to the non-service, appellants' claim against the Road Accident Fund 
prescribed, and they instituted an action against the sheriff for their damages: the 
amount of the award they might have received against the Fund (see [4]). 

In response, the sheriff made a special plea, which raised whether absence of his 
signature rendered the summons null. The High Court found that it did, and 
dismissed the claim, but granted leave to appeal to the Supreme Court of Appeal 
(see [5] – [7]). 

The Supreme Court of Appeal upheld the appeal, set aside the High Court's order, 
and replaced it with an order dismissing the special plea (see [32]). 

The court held that, though Uniform Rule 17(3)(c)'s requirement of signature by the 
registrar was peremptory, the requirement's breach was condonable under rule 27(3) 
(see [12] and [29]). (Rule 17(3)(c) provides that 'the summons shall be signed and 
issued by the registrar'; and rule 27(3) that 'The court may, on good cause shown, 
condone any non-compliance with these Rules'.) (See [10] and [13].) 

This was on the following grounds: 

   •   Authority was to the effect that even breach of a peremptory rule did not 
necessarily result in nullity (see [13]); 

   •   breach of a peremptory provision of rule 17(3)(a) had been condoned (see [12] 
and [15]); 

   •   though authority provided that a registrar's failure to issue a summons nullified 
it, issue and signature were distinctive acts, and while issue brought the summons 
into existence, signature was merely evidence of issue (see [23] – [24] and [26]); and 

   •   condonation's requirement of 'good cause' would allow for consideration of 
prejudice to the other party (see [28]). 

 

TAU v MASHABA AND OTHERS 2020 (5) SA 135 (SCA) 
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Interdict — Interdict on repetition of allegedly defamatory statement. 

 

Appellant, the ex-mayor of Johannesburg, made a public statement about his 
political rival, respondent, the current mayor of the city (see [1] – [2]). This caused 
respondent to apply, pending his instituting a damages claim based in defamation, 
for an order that appellant retract the statement, refrain from repeating it, apologise, 
and publicise the retraction and apology (see [4]). 

The High Court declared the statement defamatory and interdicted its repetition, but 
deferred adjudication of the other relief sought to the action (see [12]). This, 
purportedly under rule 33(4) (see [13]). Here, appellant appealed to the Supreme 
Court of Appeal (see [14]). 

The SCA found it unnecessary to determine the validity of the deferral but it did 
reference authority as to the undesirability of deciding applications piecemeal (see 
[15]). 

The issue it did consider was the validity of the declarator and interdict on repetition.  

It held that the declarator was invalid: whether there was defamation was not an 
issue before the court (see [19] – [20]), and the declaration that the statements were 
defamatory effectively precluded appellant from defending against this in the action. 
(see [20]). 

The interdict, which was interim in character, was also invalid: its requirements had 
not been met (apprehension of future harm had not been established; and another 
remedy — damages — was available in the action) (see [18], [21], [26] and [28]). 
Moreover, there was a dispute as to whether the apprehended acts (future 
statements similar to the first) were lawful, where authority proscribed interdiction 
thereof on motion when there was a question around the acts' lawfulness (see [22]). 

Appeal upheld. The High Court's order set aside and replaced with an order 
dismissing respondent's application (see [29]). 

 

CHANGING TIDES 17 (PTY) LTD v MIEKLE AND ANOTHER 2020 (5) SA 146 
(KZP) 

 

Rule 31(1) - Mortgage — Foreclosure — Application to declare property specially 
executable — Compliance with rule 46A of Uniform Rules of Court required — May 
not be short-circuited by resort to money-judgment procedure under rule 31(1). 

 

The applicant, after service of a summons in an action on a mortgage bond over a 
residential property, and a confession to judgment by the defendants in terms of rule 
31(1) of the Uniform Rules of Court, applied for judgment in terms of rule 31(1) 
together with an application to declare the immovable property executable in terms 
of rule 46A. 

Held 
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It was undesirable, impractical and contrary to the interests of justice to combine a 
judgment by confession in terms of rule 31(3) with an application to declare an 
immovable residential property executable in compliance with the requirements of 
rule 46A. This was because service of the application for judgment by confession 
would not inform the defendants, as lay persons, how they should go about placing 
before the judge in chambers any facts or representations regarding the fate of the 
residential property. (See [16] – [17].) 

The court proceeded to grant, in chambers, the money judgment by confession but 
postponed the declaration of the immovable property as executable sine die pending 
an application in open court in compliance with the legal requirements for such relief. 
(See [18].) 

 

HOLLOWAY AND ANOTHER v PADI EMEA LTD 2020 (5) SA 172 (GJ) 

 

Court — High Court — Jurisdiction — Foreign company — Application to compel 
English company to produce record of disciplinary proceedings conducted in United 
Kingdom — Uniform Rules of Court, rule 53. 

 

First applicant, a natural person, and second applicant, a corporation, were members 
of the Professional Association of Diving Instructors (PADI). Respondent, an English 
company, administered the organisation in South Africa. 

An accident occurred on a dive under first applicant's supervision and second 
applicant's auspices in South Africa (see [9]). An enquiry later took place in the 
United Kingdom, and a tribunal there terminated first and second applicants' PADI 
memberships (see [26]). 

Here, as a preliminary to review of the tribunal's decision, first and second applicants 
applied for an order that respondent furnish them with the record of the tribunal's 
decision. This under rule 53. 

The issue was whether the Johannesburg High Court had jurisdiction to do so, which 
would be the case if there was an adequate connection between the suit and its area 
of jurisdiction (see [12] and [17]). Adequacy of connection was measured by 
suitability and convenience (see [12]). 

Held, that the court had jurisdiction to make the order (see [28]). This based on the 
following factors: 

   •   respondent had a business address and traded through an entity in 
Johannesburg (see [5]); 

   •   respondent employed a manager, based in Randburg, who carried on the South 
African operations (see [6] and [8]); 

   •   summons was served in this country (see [11]); 

   •   the effects of the tribunal's decision were felt in South Africa (see [15]); and 
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   •   respondent had a bank account in South Africa and generated considerable 
turnover here (see [19]). 

Ordered, accordingly, that respondent produce the record (see [29]). 

 

INSTITUTE FOR ACCOUNTABILITY IN SOUTHERN AFRICA v PUBLIC 
PROTECTOR AND OTHERS 2020 (5) SA 179 (GP) 

 

Costs — Against public official — Punitive costs order sought against Public Protector 
in failed application by institute acting in public interest — Issues raised not mere 
political point-scoring but were of momentous public importance — Rationale for costs 
order sought against deponent to founding affidavit unjustifiably undermined bona 
fides of applicant. 

Evidence — Admissibility — Findings of fact by another court — Such generally 
admissible in later proceeding — But evidence of conviction in criminal proceedings 
not admissible in subsequent civil proceedings as proof of guilt — Ambit of Hollington 
rule discussed. 

Public Protector — Fitness to hold office — Removal from office based on prior court 
judgments — Although findings by other courts amounting to opinions, they were 
binding on all persons and organs of state to which they applied, particularly as they 
were not subject to further appeal. 

Public Protector — Fitness to hold office — Removal from office — National 
Assembly mandated to perform this function — Not for court to prescribe to National 
Assembly what to conclude in light of findings of fact made by courts — Constitution, 
s 194. 

 

The applicant applied for an order declaring that the second respondent was no 
longer a fit and proper person to hold the office of Public Protector as required by s 
193(1)(b) of the Constitution, alternatively an order declaring that she had abused 
her office. It also asked that the costs of the application be paid by the second 
respondent in her personal capacity on an attorney and client scale. In a counter-
application the second respondent, in her personal capacity as well as in her 
capacity as Public Protector, sought an order declaring that the application was an 
abuse of court process, and a further order declaring that the applicant was a 
vexatious litigant, and she sought a punitive costs order against the deponent to its 
founding affidavit,Mr RP Hoffmann. The applicant based its application on adverse 
findings, statements and orders made in five cases in the Constitutional Court and 
High Courts against the second respondent personally, and in her capacity as Public 
Protector. It contended that those findings were admissible in the present 
proceedings and were of such a nature that they proved that the second respondent 
was no longer fit to hold office or alternatively that she had abused that office. The 
sixth respondent, a political party (the EFF), contended that the findings of the other 
courts were not admissible evidence in the present proceedings, relying on the rule 
in Hollington v F Hewthorn & Co Ltd [1943] KB 587 (CA) ([1943] 2 All ER 35). The 
second respondent contended that under s 194 of the Constitution the issue of her 
fitness to hold office was a matter for the National Assembly, and that the application 
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was an attempt to usurp its power and therefore breached the principles of the 
separation of powers. 

Held 

The rule in Hollington did not apply to the present case. The ratio in Hollington had to 
be strictly confined to the facts that had to be decided in that case. The admissibility 
of a criminal conviction in subsequent civil proceedings, and its sphere of application 
was never extended to the findings of fact dealt with in the present matter. (See 
[25].) Ultimately, the rationale for the Hollington rule was that the findings of the 
previous court constituted the opinions of that court and for that reason were 
irrelevant and inadmissible in subsequent civil proceedings. Nonetheless, they could 
not be equated with the opinions of ordinary individuals and could not be treated as 
such as they were binding on all persons and the organs of state to which they 
applied. In this context it was significant that none of the findings of fact relied upon 
by the applicant were subject to further appeal. (See [31].) 

The very issue the applicant required the court to determine was what the National 
Assembly was mandated to do in terms of the Constitution. There was merit in the 
respondents' argument that the declaratory relief sought in the proceedings might 
force the hand of the National Assembly, which had already commenced the process 
envisaged in s 194. It was clear that the court would have a duty to see to it that the 
National Assembly acted in accordance with the Constitution, but the court was not 
to interfere in the process of the National Assembly unless clearly mandated to do so 
by the Constitution. It was not for the court to prescribe to the National Assembly 
what it ought to conclude in the light of the various findings of fact made by the 
courts regarding the conduct of the second respondent in her role as Public 
Protector. That function fell outside the scope of the court's constitutional authority 
and would constitute an unjustified intrusion into the processes of the National 
Assembly. (See [42] and [48].) The court would therefore exercise its discretion 
against the grant of the declaratory relief (see [53]). 

The second respondent correctly conceded that no case had been made out for 
declaring applicant a vexatious litigant. And the allegations that the applicant was the 
alter ego of Mr Hoffmann and that the application had to be construed as of his own 
doing, in bad faith, were unsubstantiated. The applicant did not consist only of Mr 
Hoffmann, and other individuals connected to it, including its trustees, had 
authorised the bringing of the application. Furthermore, the issues raised could not 
be characterised as mere political point-scoring but were of momentous public 
importance. The rationale for the costs order sought against Mr Hoffmann therefore 
unjustifiably undermined the applicant's bona fides. 

Counter-application dismissed and each party ordered to bear its own costs. (See 
[56] – [60].) 

 

NIEHAUS v HIGH MEADOW GROVE BODY CORPORATE 2020 (5) SA 197 (GJ)  

 

Spoliation — Mandament van spolie — When available — Electricity supply — Body 
corporate of sectional title scheme reducing supply of electricity to unit of owner who 
was in arrears with levy payments. 
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Applicant, an owner of a unit in a sectional title scheme, fell in arrears with her levy 
payments, and respondent body corporate, in response, reduced her electricity 
supply, citing a right to do so in the scheme rules and an agreement between it and 
applicant (see [1], [2], [4] and [6]). 

Here, applicant applied urgently for restoring of the electricity supply (see [3]). 

The court considered when quasi-possession of a right to electricity is protectable by 
the mandament van spolie (see [9], [19] – [20] and [24]) and the relevant authorities 
(see [9] – [14], [17] – [18] and [21] – [24]). It held that applicant's right to electricity 
was an incident of her possession of the immovable property, and that the 
mandament therefore availed her (see [9], [19] – [20] and [25]). The court also 
confirmed that the mandament was available even where (as here) there was only 
part-deprivation of possession (see [26]). 

 

CORRUPTION WATCH AND ANOTHER v ARMS PROCUREMENT COMMISSION 
AND OTHERS 2020 (2) SACR 315 (GP) 

 

Review — In what cases — Commission of inquiry — Grounds — Legality — 
Whether findings reviewable by court of law. 

 

Review — In what cases — Commission of inquiry appointed to investigate and 
make findings on whether military-arms procurement process of government was 
marked by fraud and corruption — Failure to enquire fully and comprehensively into 
issues to be investigated as per terms of reference — Failure to examine evidence 
material to issues at hand — Failure to rigorously test versions of vital witnesses — 
Various mistakes of law made — Findings of Commission set aside on basis of 
failure of Commission to operate according to requirements of legality and rationality. 

 

In 2011 former President Jacob Zuma appointed a commission of inquiry to 
investigate the military-weapons acquisition programme — labelled the Strategic 
Defence Procurement Package (SDPP) — undertaken by the South African 
Government between 1997 and 1999. Its terms of reference included, inter alia, 
enquiring into, and making findings and recommendations concerning, whether any 
person — inside the government or outside — had improperly influenced the 
awarding of any contracts forming part of the SDPP. In December 2015 the 
Commission delivered its final report, and concluded that all government officials 
involved in the acquisition process had acted lawfully; all allegations of fraud and 
corruption against them were dismissed. In the present application instituted in the 
Pretoria High Court, the applicants sought an order reviewing and setting aside the 
Commission's findings. They alleged that the Commission, in the way that it had 
conducted its proceedings and arrived at its findings, failed to carry out its 
constitutional and statutory function of investigating the allegations of fraud, 
corruption, impropriety or irregularity in the SDPP in the manner required by law. 
Accordingly, they argued, the Commission had acted contrary to the requirements of 
legality and rationality, and they were therefore entitled to the relief they sought. 
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The court firstly confirmed that the findings of a judicial commission of inquiry were 
reviewable by a court on the grounds of legality and rationality (see [15], [50]). As to 
the powers of the court to review the Commission's findings, the court noted it was 
granted extensive public powers through the Commissions Act 8 of 1947 to 
investigate and make recommendations on a matter of major public importance, so 
as to bring finality to a controversy which had bedevilled South Africa almost from 
the dawn of democracy (see [51]), as well as restore public confidence in the 
processes of government (see [15]). The court concluded that the Commission — 
despite the wide discretion given to it to investigate into, and make findings on, the 
matters falling within its terms of reference — was obliged to operate within the 
framework of the principles of legality (see [51]). 

The court held that the principle of legality and its underlying source, the rule of law, 
dictated that there had to be a rational relationship between the exercise of a public 
power and the objectives for which it was exercised. 

In this case the objects were to investigate with an open mind, in order to reveal the 
truth to the public on a matter of the utmost public importance. (See [68].) 

The court held, based on the evidence before it, that the Commission had failed to 
enquire fully and comprehensively into issues which it was required to investigate on 
the basis of its terms of reference, as was to be expected of a reasonable 
commission (see [53] and [69]). This was demonstrated by, inter alia, its failure to 
examine evidence — incorrectly ruled inadmissible on an incorrect understanding of 
the law — material to the enquiry in question, pointing as it did to incidents of 
corruption in the procurement process (see [53], [67], [69]); and a failure to rigorously 
test the veracity of evidence presented by key witnesses (see [53], [69]) — in 
particular their denials of corruption in the face of supporting evidence pointing to the 
contrary (see [54] – [66]). 

The court concluded that the requirements of legality dictated that findings of the 
Commission be set aside (see [70]). 

 

Freedom Front Plus v President of the Republic of South Africa and 
others [2020] 3 All SA 762 (GP) 

Constitutional and Administrative Law – Disaster Management Act 57 of 2002 – State 
of National Disaster – Constitutionality of Disaster Management Act – Whether 
absence of parliamentary oversight in States of National Disaster gives executive the 
power to impermissibly issue regulations which negatively impact on fundamental 
rights – Court confirming lawfulness of Act, finding that under States of National 
Disaster, fundamental rights remain intact in the sense that any limitation is still subject 
to being tested against section 36 of the Constitution 

 

The applicant was a political party, challenging the legality of the government’s 
response to the Covid-19 crisis. 

On 15 March 2020, acting under section 3, read with section 27 of the Disaster 
Management Act 57 of 2002, the second respondent declared a national State of 
Disaster. The President announced a strict national lockdown with effect from midnight 
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on 26 March. Regulations were promulgated, putting in place measures to deal with 
the epidemic. The stringent lockdown measures were eased progressively over time. 

Although the applicant sought review and declaratory relief, the Court held that the 
relief relating to review should be postponed for the filing of the record. 

Held – Unlike States of Disaster, the Constitution itself deals with States of Emergency 
in section 37. The judicial requirements for the declaration of a State of Emergency 
are prescribed in section 37(1). In challenging the constitutionality of the Disaster 
Management Act, the applicant referred to the safeguards built into section 37, as 
regards States of Emergency, which are absent from the Disaster Management Act. 
In particular, the applicant contended that Parliament exercises crucial oversight over 
States of Emergency, and yet has no role to play when it comes to national disasters. 
That means that the executive has free rein in a national disaster even though the 
regulations and directions issued by the executive may have far-reaching effects on 
fundamental rights. 

The Disaster Management Act does not permit a deviation from the normal 
constitutional order. It permits the executive to enact regulations or issue directions. It 
may well be that such regulations will limit fundamental rights. But the fundamental 
rights remain intact in the sense that any limitation is still subject to being tested 
against section 36 of the Constitution. For that reason, it is not for the Act to include a 
specific provision preserving the competence of courts to rule on the validity of 
regulations. Under States of Disaster, that competence remains intact. It is never 
removed or suspended to begin with. 

Concluding that the applicant’s attack on the Disaster Management Act was founded 
on a misconception and was fundamentally flawed, the Court refused the relief sought. 

Hlumisa Investment Holdings (RF) Ltd and another v Kirkinis and others [2020] 
3 All SA 650 (SCA) 

Exception to claim – Rules regarding exceptions – Excipient must satisfy court that the 
conclusion of law set out in the particulars of claim is unsustainable – Court may 
uphold the exception only if satisfied that the cause of action or conclusion of law 
cannot be sustained on every interpretation that can be put on those facts. 

Company law – Misconduct by company directors – Negligence by auditors – 
Diminution in share value – Claim for damages by shareholders – Reflective loss – 
Right of action – Section 218(2) of the Companies Act 71 of 2008 states that any 
person who contravenes any provision of the Act is liable to any other person for any 
loss or damage suffered by that person as a result of that contravention – Due to fact 
that the person who can sue to recover loss is the one to whom harm was caused, 
where loss was occasioned to the company, it was the company which had the right 
of action. 

The first appellant (“Hlumisa”) and second appellant (“Eyomhlaba”) were shareholders 
in an entity (“ABIL”). 

The first to tenth respondents were either former or current directors of ABIL. The 
eleventh respondent (“Deloitte”) was the auditor of both ABIL and its subsidiary 
(“African Bank”). 

In the court below, the appellants sued the directors and Deloitte for damages 
allegedly suffered as a result of the diminution in the value of their shares in ABIL, on 
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account of the directors’ alleged misconduct in relation to the affairs of both African 
Bank and ABIL and on account of Deloitte failing to conduct audits in accordance with 
generally recognised auditing standards. It was alleged that between 2012 and 2014, 
and in breach of section 76(3) of the Companies Act 71 of 2008, the directors failed to 
exercise their powers in good faith and in the best interests of ABIL and African Bank, 
which resulted in the business of ABIL and African Bank being carried on recklessly 
or with gross negligence in contravention of the provisions of section 22(1) of the Act. 
That was said to have caused the bank and ABIL to suffer significant losses, which, in 
turn, caused the ABIL share price to drop. The particulars of claim set out numerous 
instances of the directors’ alleged misconduct. 

The directors and Deloitte raised several exceptions to the claims. In short, they 
averred that the claims by the appellants – which, if proven, enured only to the 
company – were unsustainable at common law, at the instance of shareholders in their 
capacity as such, and could also not be brought in terms of section 218(2) of the 
Companies Act. Deloitte was adamant that it owed a legal duty to the company but not 
to the appellants in their capacities as individual shareholders in the company. 

As the court below upheld the exceptions by the directors and Deloitte, the appellant 
brought the present appeal. 

Held – In deciding an exception a court must take the facts alleged in the pleading as 
being correct. The excipient must satisfy the court that the conclusion of law set out in 
the particulars of claim is unsustainable. The court may uphold the exception only if it 
is satisfied that the cause of action or conclusion of law cannot be sustained on every 
interpretation that can be put on those facts. 

The Court restated the rule against a claim by a shareholder that is purely reflective 
of a loss suffered by a company. The appellants’ claims against the directors were 
quintessentially reflective loss claims. It therefore had to be determined 
whether section 218(2) assisted the appellants in relation to the claim against the 
directors. The section states that, “Any person who contravenes any provision of this 
Act is liable to any other person for any loss or damage suffered by that person as a 
result of that contravention.” But the person who can sue to recover loss is the one to 
whom harm was caused. In the present case, loss was occasioned to the company 
and the company was the entity with the right of action. 

In similar vein, the duty of the auditors was owed primarily to the company. Liability 
by Deloitte to shareholders in the circumstances of this case was therefore untenable. 

The appeal was dismissed with costs. 

 

LM v Chairperson of the Standing Committee for Refugee Affairs and 
others [2020] 3 All SA 780 (WCC) 

Immigration – Asylum seeker – Refusal of application – Review application – Decision 
to refuse asylum application found to be tainted by lack of rationality and procedural 
and substantive flaws. 

Immigration – Asylum seeker – Refusal of application – Review application – Late filing 
– In exercising its power under section 9(2) of the Promotion of Administrative Justice 
Act 3 of 2000 to grant an extension of time beyond the 180-day limit contemplated in 
section 7(1) the court is enjoined to give consideration to the interests of justice. 



438 
 

The applicant, a national of the Democratic Republic of the Congo (“DRC”), sought to 
review two decisions which culminated in a refusal to grant her asylum in South Africa 
and a subsequent order for her deportation. 

At the core of the refusal of the application for asylum, lodged in terms of section 22 
of the Refugees Act, were alleged material inconsistencies in a number of factual 
averments made by the applicant over the years regarding her personal history, and 
her arrival in the country as recorded in various working documents of the Department 
of Home Affairs. The second respondent (the “RSDO”) therefore rejected her 
application for asylum. In terms of the internal review procedure contemplated under 
section 25(1) of the Act the first respondent (the “SCRA”) upheld the RSDO’s decision. 

The review application was brought under the Promotion of Administrative Justice 
Act 3 of 2000. The application for review was out of time and did not comply with the 
180 day period prescribed by section 7(1) of the latter Act. 

Held – The respondents, although seeking to hold the applicant to the prescribed time 
limits, had also not adhered to reasonable time limits in processing the applicant’s 
application. In exercising its power under section 9(2) of the Promotion of 
Administrative Justice Act to grant an extension of time beyond the 180-day limit 
contemplated in section 7(1) the Court is enjoined to give consideration to the interests 
of justice. Having regard to the circumstances, the importance of the matter to the 
applicant and her prospects of success in the review, it would be contrary to the 
interests of justice to deny the relief sought under section 9(2). The time limit was thus 
extended. 

On the merits, the Court found that the RSDO’s decision lacked rationality and was 
both procedurally and substantively flawed. It was accordingly reviewed and set aside. 

 

Mkuyana v Road Accident Fund [2020] 3 All SA 834 (ECG) 

Legal Practice – Attorney’s fees – Reasonableness – Contingency fee agreement – 
Validity of agreement – In terms of section 2 of the Contingency Fees Act 66 of 1997, 
the attorney is required at the outset, to make an assessment of the prospects of 
success of the client’s case – Where contingency fee agreement was only concluded 
a few months before the trial despite the fact that the plaintiff’s attorney had been 
working on the matter on a contingency basis for much longer, section 2 not complied 
with and agreement was invalid. 

Having been injured in a motor vehicle accident, the plaintiff instituted action against 
the Road Accident Fund for the payment of damages that she suffered as a result of 
the injuries she sustained in the accident. On the day of the trial, the court was 
informed that the matter had been settled and a draft order was furnished. In 
compliance with the provisions of section 4 of the Contingency Fees Act 66 of 
1997 (the “Act”) the plaintiff’s attorney also provided the Court with a contingency fee 
agreement entered into by the plaintiff and her attorneys. The Court proceeded to 
make an order in accordance with the terms of the settlement, but raised a question 
with regard to whether the settlement agreement was compliant with the Act. The 
query concerned the timing of the fee agreement and the reasonableness of the fees 
agreed to. 
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Held – Contingency fee agreements are subject to judicial oversight and 
intervention. A contingency fee agreement that is not covered by the Act, or which 
does not comply with the requirements of the Act, is invalid. The starting point to the 
present enquiry was therefore whether, what was stated in the second agreement as 
being the attorney’s normal fee, complied with the provisions of the Act. 

The relationship between a client and his attorney is that of principal and agent 
based on a contact of mandate. The attorney is entitled to be remunerated for his 
services. His charges may be agreed in advance or they are the usual or normal fees 
due for the work actually performed. Irrespective of whether the attorney’s fees are 
agreed, the fee charged must be reasonable. Based on considerations of public policy 
the court retains the right to decide what a fair and reasonable remuneration would be. 
A fee that is unreasonable cannot validly be recovered, and a fee agreement that 
authorises an attorney to charge an unreasonable fee that amounts to overreaching, 
will be unreasonable and consequently unenforceable. The usual method for 
determining the reasonableness of a disputed attorney and client fee is taxation. 
Failing that, a determination of the reasonableness of the attorney’s normal fees for 
purposes of the Act therefore requires an objective assessment of what is appropriate 
in the circumstances of a particular case. 

In terms of section 2 of the Act, the attorney is requited at the outset, to make an 
assessment of the prospects of success of the client’s case. The contingency fee 
agreement upon which the plaintiff’s attorney relied was only concluded a few months 
before the trial despite the fact that the plaintiff’s attorney had been working on the 
matter on a contingency basis since the firm took over the plaintiff’s claim from another 
firm. It accordingly did not comply with the provisions of sections 2 and 3 of the Act. 
As non-compliance with the provisions of the Act renders a contingency fee agreement 
invalid and therefore legally unenforceable, the plaintiff’s attorney was entitled to 
recover from the plaintiff a reasonable fee for the services rendered to her. Those fees 
were to be on the attorney and own client scale. The reasonableness of the fee would 
be assessed upon taxation by the Taxing Master. 
  

Booysen v Absa Bank Ltd and others Case 25718/2018 Gauteng, JHB. (11 
September 2020) 

 

Rescission application-default judgment-attachment of bank accounts-  

An application for rescission of a default judgment granted by the registrar, after 
which applicant's bank accounts were attached without notice to her. Absa was at 
fault.  

 
Acting Judge Bhoola discusses the effect of a divorce on a suretyship; the necessity 
of judicial oversight before a bank account can be frozen; a bank's liability for 
wrongfully freezing a bank account if judicial oversight was not sought; and the 
application of the Cadac rule where a court can make a determination on the merits 
and postpone the quantum for later adjudication. 
The default judgment is set aside and the attachment of the bank account declared 
unlawful. The bank is found liable and the quantification of the claim referred to trial. 
The bank is to pay costs on an attorney-client scale. 
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61.5 ABSA included a number of problematic claims in its answering 

affidavit in the urgent application, which were false. These include allegations 

to the effect that the bank accounts were in fact already unfrozen when the 

applicant approached the Court for urgent relief (a claim Mr Gotz submitted 

was so manifestly absurd as to be insulting) and misstatements about having 

negotiated with her; 

61.6 ABSA failed to provide a recalculation statement in a reasonable time 

period, an exercise central to the negotiation process. The evidence it 

attached as proof that it was at the “final stages” of recalculating the 

applicant's alleged indebtedness towards ABSA at the time the negotiation 

period was terminated is practically no more than a bank statement of the 

close corporation’s debts. Further, the statement is dated is dated 20 

September 2018, which is almost three months before the roundtable 

settlement negotiations were terminated. 

[62] I am of the view that punitive costs are justified given the conduct of 

ABSA and/or its attorneys in the unfortunate situation to which the applicant 

was subjected. What is in my view eminently clear from the factual 

background is that this conduct was characterised by a complete disregard of 

and indifference to the human dignity and socio-economic rights of the 

applicant. The fundamental indignity to which she was subjected could have 

ceased at the stage when she was forced to bring the urgent application, or 

even prior thereto, but ABSA instead delayed the period for negotiations of a 

settlement agreed in the interim order, causing further uncertainty to the 

applicant. There can be no doubt that the ratio of the Constitutional Court in 

Stellenbosch that constitutional rights of dignity and access to justice are 

infringed by obtaining an attachment order without judicial authorisation is 

applicable to the applicant, and that as a single mother with a minor child was placed 
at extreme risk in being denied access to her finances in the circumstances which 
prevailed in this matter. The conduct of ABSA was indeed unfortunate in relation to 
her, and in my view warrants the highest 

sanction of this court. 

Order 
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[63] In the premises, I make the following order: 

1. The Applicant's non-compliance with the time periods stipulated in the 

Uniform Rules is condoned in terms of Rule 27(3). 

2. The default judgment and order of 7 March 2017 under case number 

10434/2016, issued against the Applicant, is hereby set aside, and the 

applicant is granted leave to oppose the action within 30 days of the date of 

this order; 

3. The writ of execution (movables) of 1 June 2018, issued in case number 

10434/2016, against the Applicant is declared a nullity and set aside. 

4. The attachment of the Applicant's bank accounts on 22 June 2018 is 

declared to be wrongful and unlawful. 

5. The First Respondent is liable for the wrongful and negligent attachment of 

the Applicant's bank accounts. 

6. The quantification of the Applicant's claim is referred for trial in respect of 

which: 

6.1 The notice of motion in this application is to stand as simple summons 

and the First Respondent's notice of opposition as notice of intention to 

defend. 

6.2 The Applicant/Plaintiff is to file a declaration within 30 days of the date 

of this order. 

6.3 Thereafter the normal rules relating to the filing of pleadings and 

preparation for trial will apply. 

8. The First Respondent is ordered to pay the costs of both this application 

and the costs of the urgent application of 24 July 2018 for interim relief under 

case number 2018/25718 on the attorney-client scale. 

  

Mitsubishi Hitachi Power Systems Africa (Pty) Ltd v Murray and Roberts Ltd 
and Another (1011/2019) [2020] ZASCA 110 (29 September 2020) 

Discovery-disclosure-Application by a subcontractor for the disclosure by a 
contractor  of information concerning initiative/incentive arrangements concluded 
between contractor and employer – disclosure sought to assess subcontractor’s 
entitlement to contractual benefits in terms of the subcontract– right to information 
recognised as an incident of the contractor’s duty of good faith and the cooperation 
required of parties to have an informed understanding of their rights and duties – no 
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conflict of duties found to prevent the contractor from making disclosure – 
confidentiality claim unfounded-   order of court below modified  consistent with the 
scope of the subcontractor’s right. 

For the construction of the Medupi and Kusile power stations, Mitsubishi concluded a 
main contract with Eskom. Mitsubishi then concluded subcontracts with M&R to carry 
out some of the work. M&R alleged that Mitsubishi and Eskom concluded an 
incentive agreement to which M&R was not a party. So M&R sought disclosure of 
this agreement, including the actual benefits received by Mitsubishi from Eskom. 
Unterhalter AJA discusses the disclosure right, confidentiality and the remedy. 
The appeal against the wide disclosure order of the High Court is dismissed, but the 
order is substituted with an order tailored to M&R's substantive entitlement. 

 

 

Weir-Smith N.O and Others v Master of the High Court of South Africa, 
Gauteng Division, Pretoria and Others (20088/2020) [2020] ZAGPPHC 541 (25 
September 2020) 

Review application-review application under rule 53, and not rule 6, of the Uniform 
Rules of Court-administrative action which is unlawful, irrational, unreasonable and 
procedurally unfair in terms of the Promotion of Administrative Justice Act, 2000 
("PAJA"), or falls to be set aside on the basis of the principle of legality. 

This is an application to review and set aside the decision or decisions of the first 
respondent (acting through the second respondent) ("the Master") taken on or 
about 9 March 2020 in terms of section 16(1) of the Trust Property Control Act, 1988 
("the Act") to require the trustees of the Tuscany Trust ("the Trust"), the applicants 
in these proceedings ("the Trustees" or "the applicants"), to deliver a broad range 
of documentation and information to the Master, spanning a period of some 24 years 
(collectively, "the impugned decision"). 

[3]        The impugned decision was taken pursuant to a complaint lodged by the 
third respondent, Ms Cara-Lee Weir-Smith ("Ms Weir-Smith"), who is the 
wife of Brandon Weir-Smith against the Trust or about 18 February 2020 ("the 
complainant").  There are presently ongoing divorce proceedings between 
Brandon Weir-Smith and Ms Weir-Smith ("the divorce proceedings"). 

[4]        The Trustees allege that the impugned decision is administrative action 
which is unlawful, irrational, unreasonable and procedurally unfair in terms of 
the Promotion of Administrative Justice Act, 2000 ("PAJA"), or falls to be set 
aside on the basis of the principle of legality. 

[5]        The application is opposed only by Ms Weir-Smith.  In addition to opposing 
on the merits, Ms Weir-Smith raises numerous preliminary or procedural 
points, most of which are set forth in her application ostensibly brought under 
rule 30(1). 

[6]        I propose to deal with the preliminary and procedural points first. 
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 [7]        Ms Weir-Smith alleges that, under the Uniform Rules of Court and the 
Administrative Review Rules, 2019, the Trustees were obliged to institute this 
review application under rule 53, and not rule 6, of the Uniform Rules of 
Court.  

[8]        With effect from 4 November 2019, the Administrative Review Rules govern 
the procedure applicable to judicial review proceedings initiated under 
PAJA. Rules 2 and 3 of the Administrative Review Rules make clear, 
however, that: 

[8.1]         where the record of decision is incomplete or has not been 
furnished as at the date of instituting the review, the applicant has an 
election to proceed by way of rule 53 or rule 6 of the Uniform Rules; 
and 

[8.2]         where there is a complete record of decision, the applicant is 
ordinarily required to proceed by way of a rule 6 application. 

[9]        In either event, thus, the applicants were justified to institute these 
proceedings in terms of rule 6. 

[10]     This also accords with the long-established position under the common law, 
as articulated by the Appellate Division in Jockey Club of South Africa v 
Forbes, to the effect that, on a purposive interpretation of the Uniform Rules, 
the procedure set forth in rule 53 is not peremptory and an applicant may 
ordinarily proceed by way of rule 6. 

[11]     In the circumstances, the incorrect procedure point is without merit. 

 [12]     Ms Weir-Smith alleges that the deponent to the founding affidavit (the first 
applicant) did not have authority to act on behalf of the other applicants, and 
the applicants (and thus the Trust) do not have standing to bring this 
application.  The standing and authority point is unsustainable, both factually 
and legally. 

[13]     It is settled law that the authority of a deponent is irrelevant; what matter is 
the authority of the attorneys of record, which in turn must be challenged in 
terms of rule 7 of the Uniform Rules.  Such a challenge was not initiated by 
Ms Weir-Smith. 

[14]     It is conceivable that if proceedings are initiated on behalf of a trust in 
circumstances where a respondent can establish that the trust did not 
authorise such proceedings in accordance with the trust deed or statute, the 
proceedings may be null and void ab initio.  In the current case, however, 
such a claim fails at a factual level. 

Judicial review and administrative action 

[25]     Powers of judicial review are principally concerned with ensuring that the 
exercise of discretionary powers by administrators which have the capacity 
adversely to affect rights are kept within lawful bounds. 
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[26]     A threshold requirement for the purposes of a PAJA review is that an 
administrative action had been taken.  It is one of the statutory tools to delimit 
the proper scope of judicial review. 

[27]     The definition of administrative action in PAJA imports the following salient 
requirements for the purposes of the current proceedings: 

[27.1]       a decision of an administrative nature, 

[27.2]       which adversely affects rights, and 

[27.3]       which is both final and has the requisite degree of externality. 

[28]     It appears that the Master has made a decision to exercise his powers under 
section 16(1) of the Act to call for an account and delivery of various 
documentation. 

[29]     Whether the decision is administrative in nature depends on numerous 
factors.  Emblematic of administration is the implementation of 
legislation.  The section 16(1) power is one which is central to the Master's 
statutory mandate to oversee the control of trusts and trust property within 
his/her jurisdiction in terms of the Act, and thus in implementation of the 
purposes of the Act as a whole.  Whether and to what extent to seek an 
account and documentation from trustees is also plainly a discretionary 
power. 

[30]     In my view, a decision taken under section 16(1) is clearly an administrative 
one, which has as its objective the implementation of the functions set forth in 
and policy underlying the Act. 

[31]     It is also final and has external effect - insofar as it goes - by finally requiring 
an accounting and/or delivery of documentation. 

[32]     Whether it adversely affects rights requires closer scrutiny.  As the Supreme 
Court of Appeal explained, the requirement of adverse effect on rights should 
be interpreted to mean decisions which have "the capacity to affect legal 
rights".  The impugned decision does not immediately impose any sanctions 
or make any final determination in respect of the Trustees' rights, legal 
position or fiduciary liability.  It does, however, require the delivery of a raft of 
information and documentation.  The impugned decision cautions that failure 
to comply with the decision may result in the applicants' removal as 
trustees.  A further decision would then have to be made under section 
20(2)(e) of the Act. 

[33]     It seems to me that a decision requesting an accounting and delivery of 
information, in itself, imposes obligations on the Trustees and the 
Trust.  Moreover, the decision here concerns information spanning a period of 
some 24 years, which would likely be difficult to source and be labour-
intensive.  The impugned decision effectively constitutes the commencement 
of an accounting process under the Act.  Moreover, the section 16(1) request 
and any failure to comply with such request are a stepping stone to a 
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potential removal of a trustee, where, unless properly challenged, the legality 
of the impugned decision will likely be assumed. 

[34]     On balance, I think that the impugned decision is thus reviewable under 
PAJA.  I am fortified in this view by section 23 of the Act, which contemplates 
that any person aggrieved by any decision or direction by the Master under 
the Act may apply to court for relief.  There is no principled reason to exclude 
from the scope of such proceedings a judicial review application testing the 
legality of conduct on the part of the Master, irrespective of the fact that a final 
decision on removal and liability of Trustees has not been made. 

[35]     The impugned decisions are, in my view, thus susceptible to review under 
PAJA. 

Grounds of review 

[36]      The applicants invoked a variety of legal bases for their review application. 

[37]     The applicants relied on the following provisions of PAJA: 

[37.1]       Section 6(2)(a)(i):  absent a substantiated allegation of 
maladministration the Master was not authorised by section 16(1) of 
the Act to issue the request. 

[37.2]       Section 6(2)(b):  the Master did not comply with the condition 
implicit in section 16(1) - that a substantiated allegation of 
maladministration is required to provide authority for calling the 
Trustees to account. 

[37.3]       Section 6(2)(d):  the impugned decisions were materially influenced 
by an error of law in that they appear to have been were taken on 
the basis that Ms Weir-Smith's request was sufficient to trigger 
section 16(1). 

[37.4]       Section 6(2)(e)(i):  as Ms Weir-Smith sought the Master's 
intervention to enable her to access trust documents, the impugned 
decisions - made pursuant to that request - were taken for an 
unauthorised reason. 

[37.5]       Section 6(2)(e)(iii):  in acceding to the request, the Master took 
irrelevant considerations into account. 

[37.6]       Section 6(2)(f)(i):  as the requests could only have been issued 
following a substantiated allegation of maladministration, the 
decision to issue them was not authorised by section 16(1). 

[37.7]       Section 6(2)(f)(ii)(cc):  the impugned decisions are not rationally 
connected to the information placed before the Master, because Ms 
Weir-Smith's alleged need to access the documents does not 
provide any basis for calling on the trustees to account. 
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[37.8]       Section 6(2)(h):  given the paucity of information provided to the 
Master, it was unreasonable for the request to be issued without first 
seeking clarity and/or further information from Ms Weir-Smith. 

[37.9]       Section 3(1):  the Master was obliged to give the Trustees adequate 
notice of the impugned decision and a reasonable opportunity to 
make representations, which he failed to do. 

[38]     On all of the above bases (individually and collectively), the applicants allege 
that the impugned decision falls to be reviewed and set aside. 

[39]     In light of the view I take of this matter, I do not propose to traverse each of 
the grounds in detail.  They fall within the following broad themes.  First, the 
Master can only invoke that section 16(1) power if there is no substantiated 
allegation of maladministration.  Second, insufficient information was placed 
before the Master for him to make a lawful, rational or reasonable decision to 
invoke section 16(1).  Third, section 16(1) was invoked by Ms Weir-Smith 
(and consequently the Master) for the ulterior purpose of trying to obtain 
documentation for the purposes of the divorce proceedings.  Fourth, the 
Master was obliged to afford audi to the applicants. 

[40]     I do not think that the Master's power under section 16(1) may be read in the 
very narrow fashion suggested by the applicants.  The Master has the overall 
responsibility for the appointment, supervision and removal of trustees in 
terms of the Act.  The Master's powers to call for an accounting or delivery of 
documentation are not, expressly or impliedly, limited to instances where 
there are "substantiated allegations of maladministration" as averred by the 
applicants.  Khumalo J in Doidge NO v Master of the Gauteng High Court, 
Pretoria[11] did not hold otherwise.  Of course, the Master would have to 
have good reason to invoke section 16(1) powers (and that may often be in 
circumstances where there are credible allegations of malfeasance), but it is 
neither desirable nor possible to delimit a closed list of instances in which it 
would be appropriate for the Master to call for an accounting and 
documentation. 

[41]     The section 16(1) power may be invoked with or without an underlying 
complaint or request.  It seems to me that the Master must apply his/her mind 
to three key enquiries: 

[41.1]       is it necessary or otherwise appropriate in the interests of the proper 
supervision, oversight and governance of a trust or having regard to 
any other relevant considerations, to call for an accounting or 
delivery of documents by the trustees at a particular time; 

[41.2]       if so, what should be the extent of the request, given the above 
supervision, oversight, governance and other considerations, as well 
as considerations of practicality and reasonableness; 

[41.3]       given the exigencies of the matter and the nature and extent of the 
documentation and/or accounting sought, what is the reasonable 

http://www.saflii.org/za/cases/ZAGPPHC/2020/541.html#_ftn11
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period within which the documentation and/or accounting should be 
delivered? 

[42]     Of course, documents or an accounting should not be requested by the 
Master for purposes entirely extraneous to the broad objectives of the Act and 
the Master's duties and powers thereunder.  But it does not follow from this 
that if an accounting and documentation are lawfully requested and received 
by the Master, copies thereof cannot subsequently be obtained by interested 
parties under section 18 of the Act and used for purposes outside of the 
Master's supervisory powers.  In this regard, just because a party has rights 
to obtain - or has unsuccessfully sought to obtain - documents under a 
different empowering provision does not mean that it should be disentitled 
from invoking section 18 of the Act or any other legal remedy, if the legal 
requisites for the invocation of such remedy are met. 

[43]     Of course, in many instances, the Master will be prompted to consider issuing 
a section 16(1) request by a communication received from an aggrieved 
party.  In such an instance, the Master must carefully assess this 
communication and ask for any clarification from the aggrieved person or 
others in respect of the allegations made or purposes of the aggrieved 
person's request, so as to assess whether it is necessary or appropriate to 
invoke the section 16(1) powers.  To obtain all relevant facts to make a 
rational, reasonable and lawful decision (quite apart from any requirement of 
procedural fairness), the Master would also usually be obliged to seek the 
input of the trustees against whom the complaint is levelled by the aggrieved 
person, potentially even the input of third parties who have knowledge critical 
to his/her decision.  

[44]     Over and above that, given the possible adverse impact of any section 16(1) 
decision, as a matter of procedural fairness, the Master in my view would 
usually have to afford the trustees who are implicated in the complaint a right 
to make representations, before deciding whether to invoke section 16(1) 
power and in what ways to do so.  In light of what is set forth above, in the 
present matter, the Master was certainly obliged to afford the Trustees a 
reasonable opportunity to make representations before taking the impugned 
decision.  To make a constitutionally-compliant decision, the Master should 
probably also have sought clarification from Ms Weir-Smith as to the remit, 
import and details of her complaint.  The latter, however, was not the basis of 
the applicants' grounds of review and I take the matter no further.  The Master 
will have to consider these issues when this matter is remitted to him, 
pursuant to the below order. 

[45]     In the above circumstances, the impugned decision is procedurally unfair and 
irrational to the extent that the applicants were not notified of Ms Weir-Smith's 
complaint and the Master's intended decision under section 16(1), and were 
not afforded a reasonable opportunity to make representations to the Master. 

[46]     Other than what is set forth above, I make - and need make - no findings in 
respect of the other grounds of review relied upon by the Trustees.  Also, in 
view of the above conclusions, I need not deal with the principle of legality 
challenge. 
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Remedy 

[47]     On review under PAJA, the court enjoys a wide discretion to make any order 
that is just and equitable.  This is a constitutional power, given PAJA's 
provenance and must be exercised in the light of constitutional values, 
controls and precedents.  The Constitutional Court has pronounced that the 
remedial power is so wide as to be "bounded only by considerations of justice 
and equity".  In my view, not only may a court order just and equitable relief, 
but it is constitutionally obliged to do so, as without it, the right to 
administrative justice under the Constitution will not be properly 
vindicated.  This is reinforced by the requirement in section 7(2) of the 
Constitution that the State, including the judiciary, must respect, promote, 
protect and fulfil the rights in the Bill of Rights. 

[48]     Any remedy granted must be effective in repairing the constitutional injury 
identified by the court, and narrowly tailored to achieving that objective.  That 
is also consonant with the corrective principle espoused by the Constitutional 
Court. 

[49]     In the current mater, I have found that the impugned decision is 
unconstitutional on the basis of a lack of consultation, procedural unfairness 
and related irrationality.  The impugned decision must thus be reviewed and 
set aside.  Given that there is no basis for substituting the Master's decision 
and given that the Master is principally afforded the institutional and 
constitutional competence to make a decision in terms of section 16(1) of the 
Act, the matter must be remitted for reconsideration by the Master.  It is, 
however, important to ensure that such reconsideration takes place in 
accordance with the correct constitutional and legal precepts, so that there is 
an effective remedy and mitigation of recurrence.  I thus intend to direct that 
the reconsideration occurs with due regard to the findings and principles set 
forth in this judgment. 

 [50]     Before I conclude, I need to say something about the application brought by 
Ms Weir-Smith purportedly under rule 30(1), seeking the following relief: 

[50.1]       directing the applicants to comply with the requests issued by the 
Master (ie, the impugned decision); 

[50.2]       directing the Master to conduct an investigation in terms of section 
16(2) of the Act; 

[50.3]       referring the applicants’ alleged contravention of section 12 of 
the Divorce Act for criminal prosecution. 

[51]     The rule 30(1) application was not, strictly speaking, enrolled to be heard 
with the main review application, but the parties agreed that the issues raised 
and relief sought in that application could be considered as preliminary issues 
in these proceedings.  For the reasons set forth above, the preliminary issues 
raised in that application are without merit.  

http://www.saflii.org/za/legis/consol_act/da197990/index.html#s12
http://www.saflii.org/za/legis/consol_act/da197990/
http://www.saflii.org/za/legis/consol_act/da197990/index.html#s30
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[52]     It would also, for the reasons contained in this judgment, be inappropriate to 
grant any of the relief sought (even if it were competent in the context of 
a rule 30(1) application to do so, which it is not).  The impugned decision is 
unconstitutional and has been set aside.  I have also found no contravention 
of section 12 of the Divorce Act.  To the extent that Ms Weir-Smith wishes 
the Master to conduct an investigation in terms of section 16(2) of the Act, it is 
open to her to motivate to the Master why he should do so.  The Master must, 
in the first instance, decide these matters, given the proper location of 
authority and discretion in terms of section 16(2) of the Act. 

[53]     I thus propose, for the sake of good order and completeness, to make an 
order dismissing the rule 30(1) application. 

Costs 

[54]     This brings me to the issue of costs.  In their notice of motion, the applicants 
sought costs against any respondent who opposed the review 
application.  Ms Weir-Smith is the only respondent who opposed the review 
application. 

[55]     In principle, a judicial review application under PAJA is a constitutional matter 
in respect of which Biowatch applies.  Ordinarily, where a review application 
is successfully brought against a State entity, that State entity bears the 
costs.  In this matter, however, no order of costs was sought against the State 
and the first and second respondents did not oppose the review.  What, then, 
is to be done when another interested party unsuccessfully opposes a review 
in circumstances where the State does not do so?  It seems to me that such 
party must be held liable for the costs occasioned by its 
opposition.  The Biowatch principle does not shield an unsuccessful 
respondent from costs liability in these circumstances.  But for Ms Weir-Smith 
filing opposing papers and arguing the matter, the application would not have 
to be enrolled and dealt with on the opposed motion roll. 

[56]     An unsuccessful non-State respondent should not, however, be liable for all 
the costs of a review application, but only such costs as occasioned by its 
opposition.  In this regard, I agree with the reasoning and import of the 
judgment of the Full Court of the Western Cape High Court in Fidelity Security 
Services (Pty) Ltd v City of Cape Town.[18]  I thus propose to make a costs 
order which accords with the aforesaid principles. 

[57]     In relation to the rule 30(1) application, there is no reason why costs should 
not follow the result. 

Order 

[58]     I thus make the following order: 

[58.1]       the impugned decision is reviewed and set aside; 

[58.2]       the matter is remitted to the Master for reconsideration, taking into 
account the findings and principles set forth in this judgment; 

http://www.saflii.org/za/legis/consol_act/da197990/index.html#s30
http://www.saflii.org/za/legis/consol_act/da197990/index.html#s12
http://www.saflii.org/za/legis/consol_act/da197990/
http://www.saflii.org/za/cases/ZAGPPHC/2020/541.html#_ftn18
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[58.3]       Ms Weir-Smith is declared liable for any costs of the review 
application occasioned by her opposition to such application, which 
shall include the costs of the hearing of the application on the 
opposed motion roll; 

[58.4]       the rule 30(1) application brought by Ms Weir-Smith is dismissed 
with costs. 

Hand-down and date of judgment 

[59]     This judgment is handed down electronically by circulation to the parties' legal 
representatives by email and by uploading the judgment onto Caselines.  The 
date and time for hand-down of the judgment is deemed to be 16:45 on 25 
September 2020. 

Meyersdal Nature Estate Homeowners Association NOC and Another v Farrar 
and Others (2019/17644) [2020] ZAGPJHC 217 (4 September 2020) 

 

Interdict- restraining someone from disposing of his own property 

 

This is an application for anti-dissipatory relief (a so-called “Knox ’Arcy” order).  It is 
an interdict aimed at restraining someone from disposing of his own property with an 
intention to thwart a legitimate claim, or rather, to make it impossible for the applicant 
to execute against such property in due course in enforcement of its claim. 

2 The claim in question comprises a number of debts, all relating to liability for legal 
costs on the part of the first and second respondents (“the Farrars”) to the 
applicants.  There are three categories of cost liability at issue: 

2.1 taxed bills of costs; 

2.2 cost awards that are yet to be taxed; 

2.3 anticipated cost awards not yet handed down. 

3 All of the costs awards, and the whole of this application, can be traced to 
proceedings the Farrars instituted against the applicants relating to building work 
constructed by the second applicant in a residential estate. This building work 
occurred close to the property of the Farrars in the same estate. The first applicant is 
the Homeowners Association of the estate. The Farrars had adopted the attitude that 
the building work was illegal and contrary to the rules of the estate, and when their 
objections were rejected by the Homeowners Association, they resorted to legal 
action. 

4 The action became an arbitration after the Homeowners Association contended 
that the matter was arbitrable in terms of its articles, to which the Farrars were 
bound. An unbelievable flood of proceedings, relating to this arbitration process, then 
ensued.  The Farrars withdrew their arbitration claim and a cost award was made 
against them in the arbitration. The applicants did not seek any substantive relief 
against the Farrars in the application. Attempts to enforce this cost award yielded a 
series of proceedings entailing various ways of challenging the arbitration process, 
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revolving around the notion that there was never a validly signed written arbitration 
agreement. These proceedings included an application by the Farrars enrolled on 
the unopposed roll, setting aside the arbitration, in the teeth of a parallel application 
that had been brought by the applicants to make the arbitration (costs) award an 
order of court.  The order that had been obtained by the Farrars in this way then 
needed to be set aside by the applicants, and this occurred with a concomitant 
punitive cost order against the Farrars.  Attempts to tax various bills of costs that 
issued forth from this process were resisted by the Farrars on the basis that all bills 
of costs that issued from this process were illegitimate, as the arbitration process 
itself was illegitimate. 

5 By the time the matter came before me, almost ten years had passed since the 
institution of the original action.  The process of seeking to obtain execution on some 
of the cost awards yielded nulla bona returns against both Farrars in 2016.  In the 
meantime, a bank obtained judgment against the first respondent on a mortgage 
bond held against the property that had been the site of grievance with respect to the 
construction work executed close to it.  This eventually led to an aborted attempt to 
sell the property in execution. Acts of insolvency on the part of the Farrars abound, 
including statements made in the affidavit resisting summary judgment in the bank’s 
foreclosure application. 

6 In 2017 both Farrars gave notice of an intention to apply for voluntary surrender of 
their estates and in February 2018 the first respondent once again gave such 
notice.  Steps were never taken to complete any voluntary surrender processes. 

7 The sale in execution of the Farrars’ property at the instance of the bank was not 
implemented.  Instead, in March 2019, the Farrars managed to sell their property for 
a purchase price in excess of R6 million.  The bank debt was settled and an amount 
of some R3 million in free residue was held in the trust account of the third 
respondent (attorneys).  Attempts to elicit undertakings from the Farrars and their 
attorneys to retain sufficient funds in the trust account to cover the various cost 
awards that had been made against the Farrars met with refusals.  

8 Papers were then drawn and delivered, founding and answering, in this 
application.  Before delivery of the replying affidavit, the applicants launched an ex 
parte interim application seeking essentially the same relief as in, but pending the 
outcome of, this application.  Certain bouts of litigation flowing from the original 
arbitration litigation were still pending at the time this application was launched but 
had, by the time it was heard, in the meantime been resolved in the applicants’ 
favour, yielding further cost awards. On 15 July 2019 Mashile J granted an interim 
anti-dissipation interdict against the funds held in the trust account up to R1 million, 
pending the outcome of this application.  

9 By the time the application was ready to be heard by me, all the legal proceedings 
pending the outcome of which the anti-dissipatery relief was originally sought had 
been finalised, with cost awards still needing to be taxed.  An application for leave to 
appeal against the last outstanding order relating to the arbitration proceedings 
(which also yielded a finding, a further cost award, against the Farrars) had been 
dismissed, but an application for leave to appeal before the Supreme Court of 
Appeal was (and is at the time of this judgment) still pending. 
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ASSESSMENT 

10 In the answering papers, the Farrars concede that two costs awards that were 
spawned in the suite of proceedings flowing from the arbitration process founded 
undisputed debts (i.e. irrespective of the outcome of the challenge to the whole 
arbitration process) and that these could be held in trust to the benefit of the 
applicants.  This comprised a taxed bill in favour of the second applicant in the 
amount of R53 816.39, together with admitted interest on that bill of R16 959.15, and 
an amount of R150 000 towards an untaxed bill for a cost award flowing from the 
order yielded against the Farrars when their application to set aside the arbitration 
award, that had been enrolled on an unopposed basis, had to be undone. 

11 I confirmed with counsel for the Farrars in argument that this amounted to 
consent to anti-dissipatery relief being granted in the total amount of R220 775.54, 
pending the final outcome of the proceedings that are currently subject to the 
pending application for leave to appeal to the Supreme Court of Appeal and the final 
taxation of all the outstanding bills of costs, and any ancillary challenges and/or 
appeal proceedings flowing from such taxations.  This is a rough paraphrase of the 
relief sought in the application before me, about which formulation I say more below.  

12 It is useful to separate two questions: 

12.1 the existence of a debt owing to the applicants as “security” for which the 
anti-dissipation relief is being sought; and 

12.2 the existence of a well-founded apprehension that the funds in the trust 
account would be dissipated to thwart the ability of the applicants to obtain 
execution against such debt. 

13 The existence of a debt in an amount of just over R220 000 is common cause.  

14 The cost awards flowing from the arbitration and from the defeats suffered by the 
Farrars in their attempts to challenge the arbitration proceedings are all 
undeniable.  An application for leave to appeal against the order making the award 
an order of court was dismissed at first instance.  Although a further application for 
leave to appeal is pending before the Supreme Court of Appeal, unless cogent 
grounds were advanced as to why serious doubt could be said to be cast on a prima 
facie entitlement to the benefits of the cost awards to date, I would, on the principles 
of interim relief, accept the existence of the indebtedness established at on a prima 
facie basis, even if open to some doubt. 

15 Far from casting serious doubt on the applicants’ entitlement to these cost 
awards, the basis for the application for leave to appeal before the Supreme Court of 
Appeal, upon which the arbitration process is challenged, appears to me to be 
seriously dubious.  The notion that the arbitration clause in the Articles of Association 
of the Homeowners Association, on the strength of which the arbitration was 
conducted, was not a sufficiently bespoke written arbitration agreement for the 
requirements of the Arbitration Act strikes me as wholly untenable, as does the 
contention that the nature of the proceedings originally instituted was not of the kind 
covered by such arbitration clause.  It appears to me overwhelmingly unlikely that, 
even if leave to appeal were to be granted by the Supreme Court of Appeal, an 
appeal would succeed.  At the very least, there cannot be said to be sufficient 
material before me (factual or legal) to cast serious doubt on the existence of the 
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debts, for purposes of establishing at least a strong prima facie right, flowing from all 
the cost awards. 

16 The applicants’ costs from the arbitration proceedings alone amounted to some 
R507 000.  It was pointed out that the Farrars had themselves submitted a bill of 
costs for their arbitration costs in an almost identical amount of some R511 000 in 
legal proceedings challenging the arbitration.  Counsel for the Farrars was 
constrained to concede that it appeared that the amount of R507 000 must be seen 
as reliably quantified for purposes of the relevant cost award, and could not point to 
any cogent material or consideration to dispute this amount. 

17 The additional amount of some R220 000 is, as alluded to above, admitted. 

18 There is therefore at least a prima facie indebtedness in an amount of some 
R730 000 in relation to which no serious doubt has been established. 

19 There are then three further undeniable cost awards: 

19.1 that flowing from the dismissal of the Farrars’ review application in 
relation to the arbitration award; 

19.2 that flowing from the order making the award an order of court, an award 
of costs on the attorney and client scale; 

19.3 that flowing from the order dismissing the application for leave to appeal 
in this regard.  

20 Cost awards would also attract costs for drafting bills and for attending to 
taxation, even if one ignored any possible challenges in the process. 

21 Counsel for the Farrars conceded that any realistic estimate of the amount of 
these additional awards would quickly reach an amount of R270 000, and could not 
submit to me that such amount would be in any way an inordinate estimate in 
relation to these undeniable awards. 

22 This is to ignore cost awards against the Farrars that may emanate from this 
application itself.  

23 There is therefore a strong basis for finding on these papers that an amount of at 
least R1 million is owing in cost awards (if not yet due and payable) by the Farrars to 
the applicants. This finding can comfortably be reached without resort to the late 
supplementary affidavit submitted by the applicants’ attorney substantiating untaxed 
awards with reference to fee lists submitted in the meantime, an affidavit I allowed 
despite opposition.  

24 In my view, the evidence is overwhelming that, without retaining the anti-
dissipatery relief in place against the funds in the trust account, the applicants’ 
allegation that attempts in due course to execute on the cost awards would yield no 
fruit, must be accepted, at least for the purposes of a well-founded apprehension.  

25 The conduct of the Farrars is akin to those who play insolvent or are 
insolvent.  The evidence is rife of non-payment, default, evasion, nulla bona returns, 
attempts to initiate surrender, and neglect to pay a single cost award at any point. 
This includes a version from a pawnshop owner that the Farrars had “pawned” their 
household goods, yet these had not been sold off but had instead been kept on the 
Farrars’ property, against a version by Mrs Farrar’s mother, when confronted with an 
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execution attempt, that all the movables in the Farrars’ household belonged to her. 
No evidence was put up to suggest that there was anything to the submission that 
the position of the Farrars had changed for the better. There was certainly no 
evidence that there would in due course be anything to execute against if the anti-
dissipation relief that has been in place since July 2019 were to be lifted.  I have little 
doubt that, but for such relief, the amount of R1 million currently held subject to such 
relief would have been dissipated.  

26 I raised with counsel for the applicants the concern that the mere fact that absent 
the relief there would be nothing to execute against was by itself not sufficient to 
establish the requisites for the interdict sought, namely that the dissipation was being 
done or threatened with the intention to thwart payment of the applicants’ claim.  My 
point was that it seemed as if any creditor might be in the position of the applicants 
and that the applicants did not necessarily enjoy a peculiar or unique position when it 
came to a fear that dissipation of funds on the part of the Farrars would make it 
impossible for them to enforce their claims.  

27 Counsel for the applicants submitted that it might well be that other creditors, 
should they be able to establish claims as cogently as those of the applicants, would 
similarly be entitled to relief of the kind sought by the applicants, but that there was 
no suggestion in the papers of other creditors, nor did counsel for the Farrars 
suggest that there were any.  It is interesting that the court in Knox D’Arcy at 372E-F 
spoke of the requisite intention as “the intention of defeating the claims of creditors”, 
i.e. not necessarily requiring an intention specifically directed at the applicant’s 
claim.[2] Furthermore, the history of the conduct of the Farrars in relation to payment 
of any cost awards owing to the applicants is such as to raise at least a prima 
facie justification for the proposition that the threatened removal of the funds from the 
trust account would indeed be calculated specifically to deny the applicants an ability 
to enforce their cost awards.  I certainly think there is enough on a prima facie basis 
to establish this directed threatened conduct.  

28 Counsel for the applicants fairly pointed out that the interdict would be neutral and 
negative in its operation; it would not create any preference, nor even earmarking of 
any funds as far as the applicants were concerned, and it would in fact operate to the 
benefit of creditors as a whole were any to come forward.[3] 

29 It is well established that  “[t]here is an inverse relationship in interim interdicts 
between the requirements of a prima facie right and the balance of convenience: the 
stronger the one, the weaker the other is permitted to be.” [4] In the instant case, 
the prima facie right is strong enough to have the balance of convenience pale into 
insignificance. But in any event, the Farrars want to use the R1m to invest in a 
business venture in the Congo, perhaps conveniently outside the jurisdiction of these 
courts. Against this, the applicants would have nothing to execute against if the 
money were to fly. The balance of convenience favours the applicants. 

30 In the circumstances I am of the view that the requirements of an anti-dissipation 
order have been sufficiently fulfilled to warrant such an order.  

31 The draft order in the form proposed by the applicants would, however, have 
remained in place pending any appeals or challenges in relation to proceedings that 
may be spawned, whether ancillary as a tributary or more directly, from the pending 
leave to appeal application and the anticipated taxation proceedings in relation to the 
outstanding cost awards.  I do not think it appropriate to put the applicants in a 

http://www.saflii.org/za/cases/ZAGPJHC/2020/217.html#_ftn2
http://www.saflii.org/za/cases/ZAGPJHC/2020/217.html#_ftn3
http://www.saflii.org/za/cases/ZAGPJHC/2020/217.html#_ftn4
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position, by themselves reviewing or appealing any orders, to extend the operation of 
any anti-dissipation order I may grant.  I have therefore adapted the relief somewhat 
to remove this possibility. 

32 I do not believe that it is appropriate to “confirm” the order of Mashile J of 15 July 
2019, as it operated pending the outcome of this application so that, if it be not 
discharged as a result of the failure of this application, then it would be automatically 
discharged and subsumed by this application. 

33 I grant an order in the following terms: 

1. The order of Mashile J of 15 July 2019 is discharged. 

2. The third respondent is interdicted from paying to the first and/or second 
respondent the free residue amount, up to a maximum of R1 million, currently 
held in trust, which forms part of the proceeds of the sale of the property 
known as […], Meyersdal Nature Estate, Alberton, pending: 

1.1 the finalisation of any leave to appeal applications or appeals, 
initiated by the first and/or second respondent, in relation to the order of 
Hartzenberg AJ of 7 February 2020 in the High Court, Gauteng 
Division, Pretoria (Case No. 88605/2016); 

1.2 the taxation by the applicants of any cost awards made in their 
favour, and the levying of execution in respect of any taxed costs, in 
respect of the following matters: 

1.2.1 the application and counter-application in Case No. 
88605/2016 referred to above, yielding the order of Hartzenberg 
AJ on 7 February 2020, and the application for leave to appeal 
under Case No. 88605/2016, dismissed by Hartzenberg AJ on 
17 July 2020, and any further unsuccessful applications for leave 
to appeal against the order of Hartzenberg AJ issued on 7 
February 2020; 

1.2.2 the final determination of any appeal for which the 
respondents may be granted leave to appeal against the order of 
Hartzenberg AJ issued on 7 February 2020; 

1.2.3 the application brought by the first and second respondents 
in the High Court of South Africa, Gauteng Local Division, 
Johannesburg under Case No. 9036/2018, to rescind the 
arbitration award; 

1.2.4 the costs flowing from this application as ordered, and from 
any application for leave to appeal or appeals that may be 
initiated by the respondents against this application or its costs 
awards. 

2. The first and second respondents jointly and severally are directed to pay 
the costs of this application and of the application that yielded the order of 
Mashile J on 15 July 2019. 
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Standard Bank of South Africa Limited v Matse; In Re: Standard Bank of South 
Africa Limited v Matse (19/41390) [2020] ZAGPJHC 221 (11 September 2020) 

National Credit Act-section 129 notice- obligation to “draw to the notice of the 
consumer in writing”, without specifying how this was to be done- It would seem to 
me that in the circumstances, I must, or at least may, regard the chosen address to 
be fatally defective for the purposes of s129(5) and, instead of purporting to 
authorize a deviation from the section that does not entail personal service, create 
the most sensible constructive domicilium for purposes of the section, to the extent 
that it still applies in the circumstances, and, in the alternative, deem the section 
simply not to apply and apply a constructive choice on the part of the consumer of 
the email method specified in s65(2)(iii). 

 

 Section 129(1) of the National Credit Act 34 of 2005 (“NCA”) has accounted for 
forests of paper and oceans of ink. This is due partly to the uncertainty surrounding 
its interpretation before the introduction of section 129(5), effective in March 
2015, because it referred to an. This took the section on two important journeys to 
the Constitutional Court, and prompted the legislature to enact section 129(5), to 
decree how the delivery envisaged in section 129(1)(a) was to occur. 

2. Section 129(5) reads: 

(5) The notice contemplated in subsection (1) (a) must be delivered to the 
consumer- 

(a) by registered mail; or 

(b) to an adult person at the location designated by the consumer. 

3. How much room is there for deviation from these dictated methods of delivery? 

4. What happens when, as in the instant case, the “location designated by the 
consumer” appears to be a non-existent address? In such a case, there can be no 
effective registered mail sent to such address, nor can there be service to an adult 
person at such address. 

5. In the instant case, the applicant sought “substituted service”, invoking Rule 4(2), 
of a s129(1)(a) notice. It gave evidence of the fact that the sheriff could not locate the 
address designated by the consumer in the agreement as the domicilium citandi et 
executandi, nor could the post office effectively despatch registered mail notifications 
to any such address. 

6. Personal service was attempted, but the consumer could not be traced. Tracing 
agents were employed, to no avail. Property, other than the domicilium address, was 
identified, of which the consumer (respondent) appeared to be the owner. 

7. Some communication had occurred with the consumer by electronic mail, and a 
last known email address was therefore available. 

8. Various methods of “substituted service” were suggested, including publication in 
the Government Gazette or in a local newspaper, service by email to the email 
address, and service on a person, or by affixing, at the address in Ivory Park 
believed to be property owned by the defendant.  
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 9. The appropriateness or likely efficacy of the suggested methods aside, the 
question arose whether a court could give leave that a s129(1)(a) notice be delivered 
in a manner other than, and accordingly contrary to, the provisions of s129(5). 

10. Recourse to s65(2) of the NCA appeared futile, as this section applied where 
there was no prescribed method of notification. I revert to this below. Section 65(1) 
also provides rather peremptorily: 

“Every document that is required to be delivered to a consumer in terms of 
this Act must be delivered in the prescribed manner, if any.” 

11. It should be noted that a literal interpretation of section 129(5) read with s65(1), 
as codifying the only means by which delivery under s129(1)(a) could be effected, 
would entail the apparent absurdity that undeniable and effective personal service, if 
not effected at the domicilium address, would not be compliant. 

12. Not only would this be absurd, and against the general principle that personal 
service is always effective and included where more indirect methods of service are 
decreed; but it would appear to me necessarily to be contrary to the decision of the 
full court of this division in Benson, [4] paragraph 19 of which makes it clear that the 
court regarded effective personal notification, by means other than through delivery 
of a s129(1)(a) notice by the prescribed method, as compliance with section 129(5). 

13. The problem with following Benson in the instant case is three-fold: 

13.1. The method of notification that was held to be effective in Benson was 
personal; and in the instant case leave is sought to authorise methods of 
notification that would not be personal. 

13.2. Benson, although expressly decided in the context of an apparent 
assumption that s129(5) was applicable and governed the notifications at 
issue,[5] was in fact concerned with notices delivered in 2011, long before 
section 129(5) was introduced into the NCA. 

13.3. The finding in paragraph 19 was obiter, in that it had already been 
decided that the appeal was to fail on the basis that there had been proper 
compliance with the requirements of s129(5) with respect to the registered 
mail postings at issue.[6] 

14. I am bound by Benson, but am not sure it fully assists the applicant in the instant 
case. Its paragraph 19 can, and probably should, be taken as authority that s129(5) 
is permissive in the sense that it does not exclude or prohibit more effective and 
more direct forms of notification than the indirect forms it authorizes, and that 
personal notification, in whatever written form it occurs, suffices for s129(5) 
compliance.[7] But Benson cannot be extended to hold that a court may authorize 
other indirect forms of notification than those specified in s129(5), that do not entail 
personal notification, as ways of complying with s129(5). 

15. An email that is proved to have been received by the consumer would, in my 
view, amount to personal and more effective written communication than the 
methods prescribed in s129(5), and, if the reasoning employed in paragraph 19 
of Benson were to be followed, this would presumably suffice for compliance with 
that section (rather than be a bypassing of the section). But that does not include an 
email sent without proof of receipt by the consumer. 

http://www.saflii.org/za/cases/ZAGPJHC/2020/221.html#_ftn4
http://www.saflii.org/za/cases/ZAGPJHC/2020/221.html#_ftn5
http://www.saflii.org/za/cases/ZAGPJHC/2020/221.html#_ftn6
http://www.saflii.org/za/cases/ZAGPJHC/2020/221.html#_ftn7
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16. Service on some unspecified adult at a property thought to belong to the 
consumer, but not designated as the chosen address as contemplated in s129(5), 
would not, it would seem to me, amount to compliance – unless actual personal 
receipt on the part of the consumer were to be proved. 

17. There is also a fundamental difference between using Benson or other methods 
of interpretation to avoid absurdity in interpreting what constitutes compliance with 
s129(5), on the one hand, and holding that a court may authorize, whether in 
advance or by way of condonation, non-compliance with the section, on the other 
hand. 

18. I have grave reservations that a court has this power, and find it probably does 
not, given the peremptory language of section 65(1) read with section 129(5).[8] 

 AN ESCAPE 

19. The problem arises in the instant case because the chosen domicilium citandi is 
a non-existent address, to which registered mail cannot be effectively sent, nor any 
document be delivered to an adult, as required by s129(5). 

20. In such a case, there is simply no chosen address, and the provisions of s129(5) 
may be held not to apply. The provisions of s65(2), however, once again refer to a 
manner chosen by the consumer, and do not cater for the situation where the 
consumer designated a non-existent domicilium and then cannot be traced to 
choose a method. Section 65(2) provides as follows: 

(2)  If no method has been prescribed for the delivery of a particular document 
to a consumer, the person required to deliver that document must- 

(a)  make the document available to the consumer through one or more of the 
following mechanisms- 

(i) in person at the business premises of the credit provider, or at any other 
location designated by the consumer but at the consumer's expense, or by 
ordinary mail; 

(ii) by fax; 

(iii) by email; or 

(iv) by printable web-page; and 

(b)  deliver it to the consumer in the manner chosen by the consumer from the 
options made available in terms of paragraph (a). 

21. It would seem to me that in the circumstances, I must, or at least may, regard the 
chosen address to be fatally defective for the purposes of s129(5) and, instead of 
purporting to authorize a deviation from the section that does not entail personal 
service, create the most sensible constructive domicilium for purposes of the section, 
to the extent that it still applies in the circumstances, and, in the alternative, deem 
the section simply not to apply and apply a constructive choice on the part of the 
consumer of the email method specified in s65(2)(iii). 

22. In these circumstances, I granted leave for a s129(1)(a) notice to be served by 
doing so both at the Ivory Park property on a person apparently in charge over 16 

http://www.saflii.org/za/cases/ZAGPJHC/2020/221.html#_ftn8
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years of age and by utilizing the specified email address, affording the respondent 
one month from the performance of the last act within which to respond. 

Former Way Trade & Invest (Pty) Ltd v Bright Idea Projects 66 (Pty) Ltd 
(1341/2018) [2020] ZASCA 118 (1 October 2020) 

Appeal- Application for reconsideration of refusal of leave to appeal in terms of s 17 
(2) (f) of Superior Courts Act 10 of 2013 – applicant conducting business as retailer 
of petroleum products - respondent obtained order evicting applicant from premises 
owned by it on expiry of franchise agreement – High Court found no new franchise 
agreement concluded and refused stay of proceedings pending arbitration – Leave 
to appeal refused by high court and this court on petition -  On reconsideration no 
need to vary this court’s order refusing leave to appeal – Order confirmed. 
Bright Idea took over retail agreements, including a franchise agreement, for a petrol 
station. A lease was transferred and the assets bought, including tanks and pumps. 
After a history of sales of the property, the owners successfully applied for the 
lapsing of the pre-emption clause in the title deed. 
The defendants raised exceptions following Bright Idea's claim for an order directing 
the owners to sell the property to give effect to the pre-emption. 
Pillay J discusses whether the pre-emption clause was also extended when the 
lease was renewed; "stepping in"; and the intention of the parties. 
The exception is dismissed with costs. 
 [1] The respondent Bright Idea Projects 66 (Pty) Ltd, trades as a wholesaler of 
petroleum products under the name All Fuels. It is the owner of a property situated at 
238 Albert Luthuli Street, Pietermaritzburg. Since about February 2015, the 
applicant, Former Way Trade & Invest (Pty) Ltd (‘Former Way’), has conducted 
business on the property as a Caltex service station under the name Premier Service 
Station. When the franchise agreement under which it was operating expired on 31 
December 2017 Former Way refused to vacate the property and it has since then 
continued to operate the service station business. The endeavours by All Fuels to 
evict Former Way give rise to the present application. 

[2] All Fuels launched an application to evict Former Way from the property on 15 
January 2018. Former Way filed a counter-application in which it sought to enforce 
an agreement extending its tenure, alternatively an order staying the high court 
proceedings pending arbitration pursuant to s 12B of the Petroleum Products Act, 
120 of 1977 (‘the Act’). The matter came before D Pillay J who, on 19 July 2018, 
dismissed the counter-application and granted an eviction order directing Former 
Way to vacate property. She refused leave to appeal. 

[3] An application for leave to appeal was dismissed by two judges of this court. 
Former Way then applied for reconsideration of that order in terms of s 17 (2) (f) of 
the Superior Courts Act, 10 of 2013. Navsa AP referred that refusal of leave to 
appeal to this court for reconsideration and, if necessary, variation. Upon 
reconsideration the court hearing the application is required to consider afresh 
whether leave to appeal should be granted as provided for by s 17 (1) of 
the Superior Courts Act.[1] The merits of the appeal accordingly only fall to be 
considered for purposes of determining whether prospects of success are 
established to meet the requirements for granting leave to appeal. 

 [42] As noted at the outset this matter concerned the reconsideration of a refusal, on 
petition, to grant the applicant leave to appeal the order of the high court.  The merits 

http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s12b
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s17
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/cases/ZASCA/2020/118.html#_ftn1
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of the appeal were considered only for purposes of determining whether there was a 
reasonable prospect of success. For the reasons set out no such reasonable 
prospect exists. There are also no compelling circumstances why leave to appeal 
should be granted. It follows therefore that after reconsideration of this court’s 
decision to refuse leave to appeal there is no need to vary it and it should be 
confirmed. 

[43] In the result: 

1. The order of this court dismissing the application for leave to appeal is 
confirmed. 

2. The applicant is ordered to pay the costs of the application for leave to 
appeal and its reconsideration, such costs to include those consequent upon 
the employment of two counsel. 

Minister of Public Works v Roux Property Fund (Pty) Ltd (779/2019) [2020] 
ZASCA 119 (1 October 2020) 

 Institution of Legal Proceedings against Certain Organs of State Act 40 of 2002 – 
application for condonation in terms of s 3(4) – whether s 3(4) permits condonation 
for non–compliance with the provisions of ss 3(1) and 3(2)(b) – whether the 
respondent's non–compliance with s 3(1) ought to be condoned in terms of s 3(4) – 
whether the court a quo misdirected itself in relation to requirements of s 3(4)(b) – 
whether condonation should have been granted. 

Prescription- In terms of s 12(1) of Act 68 of 1969 prescription commences running 
'as soon as the debt is due'. The term ‘debt’ in the section is wide enough to include 
any liability arising from or owing under a contract. A debt only becomes due when 
the creditor acquires a complete cause of action and prescription commences to run 
as soon as the debt is due. 

 [1] The issue in this appeal is whether the failure by the respondent to have 
timeously given notice to the appellant in terms of s 3(2) of the Legal Proceedings 
Against Certain Organs of State Act 40 of 2002 ("the Act") ought to have been 
condoned by the court a quo in terms of s 3(4) of the Act. 

[2] The notice was given in respect of an action instituted by the respondent against 
the Minister in which respondent claimed damages in the amount of R340 million 
arising from the alleged breach by the National Department of Public Works ("DPW") 
of a written lease agreement concluded between the respondent and the DPW. 

[3] The Minister of Public Works (the Minister) acts in his capacity as a member of 
the Executive of the Government of the Republic of South Africa, and the Minister 
responsible for the National Department of Public Works. Mr Ngwane Roux 
Shabangu, the deponent to the founding affidavit, is the sole director of the 
respondent. 

[4] The notice under the Act was dated 28 August 2014, the same day as that on 
which the action was instituted. In October 2014 the Minister filed a special plea 
asking for the claim to be dismissed on the grounds that notice had not been given 
timeously and there had been no application for condonation. The respondent did 
nothing about this until it launched the present application on 24 April 2017. 
Condonation was granted by Neukircher J. This appeal is with her leave. 
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[5] The appellant contended that the power of condonation in terms of s 3(4) of the 
Act is only available in respect of non-compliance with the provisions of s 3(2)(a) and 
does not extend to non-compliance with s 3(1). The appellant argued further that the 
application for condonation did not satisfy the requirements of s 3(4)(b) and that the 
court in the exercise of its discretion ought to have refused condonation due to the 
delay by the respondent in bringing the application. 

Prescription 

[21] The respondent's cause of action is founded on the alleged repudiation of the 
lease agreement by DPW on 13 September 2011 when it instituted motion 
proceedings seeking an order declaring the lease agreement void ab initio. 

[22] In terms of s 12(1) of Act 68 of 1969 prescription commences running 'as soon 
as the debt is due'. The term ‘debt’ in the section is wide enough to include any 
liability arising from or owing under a contract. A debt only becomes due when the 
creditor acquires a complete cause of action and prescription commences to run as 
soon as the debt is due. The respondent had knowledge of its damages claim long 
before the applicant brought the application to have the lease declared void ab initio. 
In paragraph 10.4 of its particulars of claim respondent pleaded that: 

"Had the defendant not remained in breach of the lease agreement, had the 
defendant not repudiated its obligations arising from the lease agreement, and 
had the defendant made payment of the rental which it was obliged to pay in 
terms of the lease agreement, the plaintiff would have been in a position to 
avoid judgment being taken against it by Nedbank". 

[23] According to the respondent, the damages claimed represents an amount in 
respect of the value of the lost ownership of the property and the future benefit of its 
being owner of the property at the end of the lease without the property being 
encumbered by a mortgage bond or any liability. 

[24] When Nedbank instituted action on 21 April 2011 claiming the full outstanding 
balance  of the loan and seeking a judgment against the respondent and an order 
declaring the property specially executable, it was inevitable that the respondent 
would lose the ownership of the property and the future benefit of being an owner at 
the end of the lease period. This followed from the fact that the respondent had no 
defence to the claim. 

[25] Therefore, the respondent acquired a complete cause of action on 21 April 
2011. On the limited facts that the respondent chose to put up in support of its 
application it must have been apparent by 21 April 2011 that the appellant was not 
going to occupy the premises or pay the rent, with the consequence that it was going 
to lose the property. This was a clear repudiation of its obligations under the lease. It 
was therefore apparent by then that the respondent was going to suffer the damages 
that are claimed in this action.  

[26] The respondent knew the identity of the appellant and the facts upon which its 
cause of action was based. Summons in the action was served on 28 August 2014 
being after the expiry of the relevant three year prescription period which ended on 
20 April 2014. The respondent did not satisfy the court that the claim has not 
prescribed. 

Good cause 
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[27] It is trite that as a party seeking condonation is seeking a court's indulgence, a 
full explanation for non-compliance must be given, and the explanation must be 
reasonable enough to excuse the default.[6] The respondent's explanation for the 
delay in serving the notice was that it only became aware of the claim after retaining 
the services of new attorneys in August 2014. Its erstwhile attorneys did not 
advise  of its damages claim and of the need to give notice in terms of s 3(1). The 
respondent does not explain the delay from October 2014 to May 2018 after it 
engaged the services of new attorneys. 

[28] This explanation is wholly inadequate. Its erstwhile attorneys defended the 
Minister's application to declare the Lease Agreement invalid ab initio. The only 
reason for doing so was in order to establish the lease's validity in order to pursue a 
claim for damages against the DPW. No other reason for defending the case occurs 
to us and counsel was unable to suggest any other reason for doing so. The 
respondent alleged that substantial fees were paid to its erstwhile attorneys in this 
regard but did not explain what the fees were for and what advice it received from its 
previous attorneys and the extent to which the respondent itself contributed to the 
delay. 

[29] By 10 October 2014 when the special plea was filed the respondent was aware 
that the appellant relied upon non-compliance with the provisions of s 3 of the Act. 
One would have expected it to bring an application for condonation immediately. 
Instead it delayed for over three years. The respondent does not explain why over 
three years elapsed before it could bring the condonation application and what 
efforts it took to expedite the claim. 

[30] There is no explanation of any basis for saying that the officials who concluded 
the lease agreement were authorised to do so and that the lease agreement was 
valid in law and binding on the Minister. The application to set aside the lease set out 
in detail the grounds upon which the respondent said that the officials lacked 
authority but the founding affidavit did not say on what basis this could be rebutted. 
The same affidavit gave details of the non-compliance with mandatory procurement 
requirements, but the respondent has failed to explain why the lease agreement was 
not concluded in compliance with the requirement of s 217 of the Constitution, 
the Preferential Procurement Policy Framework Act 5 of 2000, s 
38(1)(a) (iii), 44(1)(a), s 66 of the Treasury Regulations and the appellant's supply 
chain management policy as the lessee was an organ of state, and the procurement 
involved a considerable amount of public monies. No lawful excuse for non-
compliance was proffered. 

[31] The respondent has failed to meet the criteria established for condonation in 
terms of s 3(4) as its explanation is not full enough to enable the court to understand 
how the default came about and to assess its conduct and motives.[7] Nor does it 
set out facts that demonstrate that it has a strong case. All that was said in the 
founding affidavit was that 'if [the allegations in the particulars of claim] are found to 
be correct, the plaintiff's clam will be successful'. No facts were advanced to suggest 
that those allegations could be substantiated. Good cause was not established. 

 Prejudice 

[32] The third requirement for condonation is for the respondent to prove that the 
appellant did not suffer unreasonable prejudice due to the delay. Heher JA 
in Madinda explained that:[8] 

http://www.saflii.org/za/cases/ZASCA/2020/119.html#_ftn6
http://www.saflii.org/za/legis/num_act/pppfa2000450/
http://www.saflii.org/za/legis/num_act/pppfa2000450/
http://www.saflii.org/za/legis/num_act/pppfa2000450/index.html#s38
http://www.saflii.org/za/legis/num_act/pppfa2000450/index.html#s38
http://www.saflii.org/za/legis/num_act/pppfa2000450/index.html#s44
http://www.saflii.org/za/cases/ZASCA/2020/119.html#_ftn7
http://www.saflii.org/za/cases/ZASCA/2020/119.html#_ftn8
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'There are two main elements at play in s 4(b), viz the subject's right to have 
the merits of his case tried by a court of law and the right of an organ of state 
not to be unduly prejudiced by delay beyond the statutorily prescribed limit for 
the giving of notice. Subparagraph (iii) calls for the court to be satisfied as to 
the latter. Logically, subparagraph (ii) is directed, at least in part, to whether 
the subject should be denied a trial on the merits. If it were not so, 
consideration of prospects of success could be entirely excluded from the 
equation on the ground that failure to satisfy the court of the existence of good 
cause precluded the court from exercising its discretion to condone. That 
would require an unbalanced approach to the two elements and could hardly 
favour the interests of justice. Moreover, what can be achieved by putting the 
court to the task of exercising discretion to condone if there is no prospect of 
success? In addition, that the merits are shown to be strong or weak may 
colour an applicant's explanation for conduct which bears on the delay: an 
applicant with an overwhelming case is hardly likely to be careless in pursuing 
his or her interest, while one with little hope of success can easily be 
understood to drag his or her heels. As I interpret the requirement of good 
cause for the delay, the prospects of success are a relevant consideration.' 

[33] The applicant has pointed out that key personnel who were involved in the 
negotiation and conclusion of the lease agreement are no longer in the employ of the 
applicant, and the trial will require oral evidence by everyone who was involved. It 
mentions that the former acting Director-General who deposed to the founding 
affidavit supporting the appellant's application for an order declaring the lease invalid 
has, after disciplinary charges were brought against him, deposed to an unsolicited 
affidavit in the same matter changing his version. 

[34] The applicant avers that if the application is granted, it will be prejudiced in 
conducting the trial without its key witnesses who have since been dismissed from its 
employ. Undeniably, an inordinate delay of more than three and a half years 
between the time the respondent was aware that it was required to bring the 
condonation application and the time that it brought the application is prejudicial to 
the applicant. Long delays in litigation are not in the interest of justice as memories 
of witnesses may fade, documents may get lost and changes in administration may 
result in a high turnover of senior staff. 

[35] Accordingly, the respondent has failed to satisfy the court that the applicant has 
not been unreasonably prejudiced by the failure to serve the notice timeously. 

 Conclusion 

[36] Because the respondent did not meet the three requirements for condonation in 
terms of s 3(4)(b) no question of the court exercising a discretion to grant 
condonation arose. The parties agreed that in that event there was no purpose in the 
matter returning to the high court and that the order we grant should dismiss the 
action. 

[37] The following order is granted 

1. The appeal is upheld with costs including those attendant on the 
employment of two counsel. 

2. The order of the high court is set aside and the following order substituted 
for it: 
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'1 The application is dismissed with costs including the costs of two 
counsel. 

2 The plaintiff’s claim is dismissed with costs, including the costs of two 
counsel where two counsel were employed.' 

Martrade Shipping and Transport GmbH v United Enterprises Corporation and 
MV 'Unity' (1085/ 2019) [2020] ZASCA 120 (2 October 2020) 

Court orders-Interpretation of court order – manifest purpose of the order – 
consideration of language used in light of ordinary rules of grammar – whole of the 
order to be read – where ambiguous a sensible, practical interpretation to be 
adopted which fosters purpose for which order granted. 

 [1] This appeal concerns the proper interpretation of a court order granted in relation 
to a claim for security in a maritime dispute. The central question is whether the 
order obliged the furnishing of security with a period of 15 days of the date of 
granting the order. 

[2] The principles which apply to the interpretation of court orders are well-
established.  Trollip JA observed in Firestone South Africa (Pty) Ltd v Gentiruco 
AG[1] that the same principles apply as apply to construing documents. Thus, 

‘..(T)he court’s intention is to be ascertained from the language of the 
judgment or order as construed according to the usual, well-known rules… 
Thus, as in the case of a document, the judgment or order and the court’s 
reasons for giving it must be read as a whole to ascertain its intention.’ 

[3] The starting point, it was held in Finishing Touch 163 (Pty) Ltd v BHP Billiton 
Energy Coal South Africa Limited and others[2], is to determine the manifest 
purpose of the order. This was endorsed by the Constitutional Court in Eke v 
Parsons[3]. This court, in Natal Joint Municipal Pension Fund v Endumeni 
Municipality[4], described the process of interpretation as involving a unitary 
exercise of considering language, context and purpose. It is an objective exercise 
where, in the face of ambiguity, a sensible is to be preferred to one which 
undermines the purpose of the document or order. 

  

 [24] As indicated at the outset, the cross-appeal was abandoned before the full 
court. It was agreed that the costs be costs in the appeal. Paragraph 4 of the order 
granted by Maharaj AJ accordingly need not be addressed. 

[25] In the result: 

1. The appeal is upheld with costs. 

2. The order of the court below is set aside and substituted as follows: 

‘(a) The appeal is upheld with costs, including the costs related to the 
withdrawn cross-appeal; 

(b) The order of the court below is set aside and substituted as follows; 

“The application is dismissed with costs”.’ 

http://www.saflii.org/za/cases/ZASCA/2020/120.html#_ftn1
http://www.saflii.org/za/cases/ZASCA/2020/120.html#_ftn2
http://www.saflii.org/za/cases/ZASCA/2020/120.html#_ftn3
http://www.saflii.org/za/cases/ZASCA/2020/120.html#_ftn4
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 Altech Radio Holdings (Pty) Limited and Others v City of Tshwane 
Metropolitan Municipality (1104/2019) [2020] ZASCA 122 (5 October 2020) 

Review-legality review – delay – whether delay unreasonable – whether delay 
should be condoned.- State self-review 

Rules-disregard- This court has previously emphasised that practitioners may in 
appropriate circumstances be penalised if the rules are ignored 

[1]     State self-review is a novel, but burgeoning, species of judicial review that has 
occupied the attention of our courts in a number of recent decisions. Although it 
seems axiomatic that unlawful conduct must be undone, to borrow from Dr Seuss 
‘simple it’s not’. Particularly worrisome are public procurement cases, where, as 
here, an organ of state seeks to undo its own prior decisions. 

[2]     In this matter, the respondent, the City of Tshwane Metropolitan Municipality 
(the City), has sought to review its own decisions, because, so it asserts, it failed to 
comply with its own rules, misinterpreted certain statutory prescripts and 
maladministered its own tender process in respect of the appointment of a service 
provider for a municipal broadband network project (the project). 

 [75]   As to the second: The parties evidently made no real attempt to comply with 
the rules of this court in preparing the record. How else can one make sense of a 
record in excess of 5000 pages, consisting of 12 volumes, sixteen 16 core bundle 
volumes and two index volumes? Inexplicably, the core bundle exceeds the main 
record of the proceedings by some 750 pages. ‘Sub-rule 8(7)(c) makes it plain that 
the core bundle is to be prepared as an adjunct to the appeal record.’ It should have 
consisted of a conveniently arranged and accessible collection of those documents 
to which it was anticipated special reference would be made during the hearing of 
the appeal. Although the correspondence exchanged between the attorneys in 
purported compliance with Rules 7, 8 and 9 was included in the record, it is difficult 
to discern how they fixed on the portions considered essential to the determination of 
the appeal. 

[76]   Those rules are augmented by the requirement of a practice note in terms of 
rule 10A(ix). One of the items to be dealt with in the practice note, which is to 
accompany counsel’s heads of argument, is ‘a list reflecting those parts of the record 
that, in the opinion of counsel, are relevant to the determination of the appeal.’ As 
Harms JA explained in Caterham Car Sales & Coachworks Ltd v Birkin Cars (Pty) 
Ltd and Another:  

‘The object of the note is essentially twofold. First, it enables the Chief Justice 
in settling the roll to estimate how much reading matter is to be allocated to a 
particular Judge. Second, it assists Judges in preparing the appeal without 
wasting time and energy in reading irrelevant matter. Unless practitioners 
comply with the spirit of this requirement, the objects are frustrated and this in 
turn leads to a longer waiting time for other matters.’ 

[77]   In addition, rule 10A(b) requires ‘a certificate signed by the legal practitioner 
responsible for the heads of argument that rules 10 and 10A(a) have been complied 
with’. Although certificates in accordance with rule 10A(b) were filed in this matter, it 
was clear that rule 10A(ix) had initially been observed only in the breach. It was 
accordingly, necessary to call for revised practice notes to be filed by counsel. 
Counsel were informed that they were required to indicate with greater specificity the 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20122
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portions of the record considered necessary for the determination of the appeal. The 
revised practice notes filed in response to the directive from the judges hearing the 
appeal are instructive. Three of the four counsel, made no reference whatever to the 
main record. The fourth referred only to a total of 76 of the 2327 pages. The upshot 
is that, on any basis, little regard could have been had to the rules of this court in the 
preparation of the record. 

[76]   Should there be a sanction? This court has previously emphasised that 
practitioners may in appropriate circumstances be penalised if the rules are 
ignored. Whilst the primary obligation to prepare the record rested with the 
appellants, in this case it is apparent that all parties were equally to blame for the 
non-compliance. I have considered whether some or other punitive order for costs 
should not be made, but in view of the fact no one party can be singled out and that 
all parties were at fault in respect of the preparation of the record, it seems to me, on 
reflection, that a special cost order is not clearly warranted. I am also alive to the fact 
that, on account of the project having been brought to an abrupt halt because of the 
litigation, a significant measure of urgency attached to the appeal, which had to be 
heard on an expedited basis. 

[77]   In the result: 

(a)     The appeal is upheld with costs, including those of two counsel. 

(b)     The order of the court below is set aside and replaced by: 

‘The application is dismissed with costs, including those of two counsel.’ 

Thipe and Another v City of Tshwane Metropolitan Municipality and Others 
(254/2019) [2020] ZASCA 131 (16 October 2020) 

Appeal- Appeal against order upholding exception and dismissing application – the 
upholding of an exception disposes of the pleading not the action or defence - 
appeal succeeds. 

 [1] The appellants are informal traders who, until the occurrence of the events which 
gave rise to these proceedings, traded from the Denneboom Train Station, 
Mamelodi, Pretoria (the property) in terms of fixed term lease agreements with the 
first respondent, the City of Tshwane Metropolitan Municipality (the City of 
Tshwane). The second respondent, Isibonelo Property Service (Pty) Ltd (Isibonelo), 
is a property development company, which at the relevant time, was constructing a 
shopping mall on the property. MK Africa Construction (Pty) Ltd and Fencesteel (Pty) 
Ltd were subcontracted by Isibonelo to carry out some of the construction and bulk 
earthworks on the project. 

[2] The third respondent is the Municipal Manager of the City of Tshwane (the 
Municipal Manager). He was cited both in his official capacity and in his personal 
capacity, as the sixth respondent, Mr Moeketsi Mosola. The fourth respondent is the 
Mayor of the City of Tshwane (the Mayor). He was also cited both in his official 
capacity as the Mayor and in his personal capacity, as the seventh respondent, Mr 
Solly Msimanga.[1] The fifth respondent was cited in his official capacity as the Chief 
Executive Officer (the CEO) of Isibonelo and in his personal capacity as the eighth 
respondent, Mr Shadrack Mthethwa. 

http://www.saflii.org/za/cases/ZASCA/2020/131.html#_ftn1
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[3] The third to eighth respondents were not cited as parties when the application for 
contempt of court was initially brought and the order granted by Janse van 
Nieuwenhuizen did not apply to them. They were only joined as parties in their 
official capacities on 1 November 2017 (first joinder application) and in their personal 
capacities on 7 November 2017 (second joinder application). 

[4] On 3 February 2017, the Gauteng Division of the High Court, Pretoria (Rabie J) at 
the instance of the appellants, Ms Anna Mmakodi Thipe and what were described as 
286 Denneboom Traders, issued a rule nisi, returnable on 28 February 2017. In 
terms of the rule nisi, the City of Tshwane, Isibonelo, MK Africa and Fencesteel were 
called upon to show cause on the return day why they should not be interdicted from 
demolishing any structure used by the appellants, pending their vacation of the 
property by agreement with the City of Tshwane or in terms of a court order. MK 
Africa and Fencesteel were cited as the third and fourth respondents, respectively in 
that application. 

[5] On 10 February 2017 the matter served before Janse van Nieuwenhuizen J who, 
by agreement between the parties, discharged the rule nisi in its entirety and 
replaced it with the following order: 

‘1.1. The matters under case numbers 6048/17 and 7922/17 are consolidated. 

1.2. The rule nisi, granted Friday, 3 February 2017 under case number 
7922/17 is discharged. 

1.3. Pending relocation of the traders to the temporary trading facility, the 
respondents are interdicted and restrained from: 

1.3.1. demolishing any existing structure, fixed or informal, used by the 
traders for purposes of trading, in the area currently occupied by them; 

1.3.2. unduly interfering with the traders’ trade by: 

1.3.2.1. obstructing delivery of stock to their stalls; 

1.3.2.2. obstructing public road access to their stalls; 

1.3.3. disconnecting the water and electricity supply. 

1.4. The applicants are interdicted and restrained from harassing, intimidating 
or assaulting any employees, agents or contractors of the respondents, and 
from causing damage to public or private property. 

1.5. If any dispute arises about the interpretation, implementation, or breach of 
the terms of this order, the parties will be obliged to first attempt to settle the 
dispute through conciliation, before approaching the Court for relief. 

1.6. During the construction phase of the Denneboom Station Public 
Transport Interchange Development, the respondents will, at the temporary 
trading area, make available to the traders: 

1.6.1. containers for those traders who currently occupy fixed 
structures; 

1.6.2. trading spaces for those traders who currently occupy informal 
stalls; 
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1.6.3. proper ablution facilities, including communal water and 
electricity. 

1.7. To give effect to the preceding order the first respondent shall within 7 
(seven) days of the granting of this order: 

1.7.1. allocate a number to each and every trader at the current trading 
facility, differentiating between traders who occupy fixed structures, and 
traders who occupy informal stalls; 

1.7.2. allocate a corresponding number to a container or trading space, 
as the case might be, at the temporary facility; 

1.7.3. inform the traders and their attorneys, in writing, accordingly. 

1.8. After the traders have been informed, the traders are ordered to relocate 
to the allocated trading spaces at the temporary trading facility within 48 (forty 
eight) hours of having been so informed. 

1.9. Commuters from the Denneboom train station shall be diverted to public 
transport facilities via the temporary trading area, 48 hours after the traders 
have relocated to the temporary trading area. 

1.10. The applicants shall provide the 1st respondent with the names and 
identities of three people to represent them on the Denneboom Facilities 
Management Board. 

1.11. After having been informed of the names and identities of the applicants’ 
representatives, the 1st respondent shall forthwith ensure that the 
representatives are formally included in the Denneboom Facilities 
Management Board. 

1.12. Determination of the location, layout, design, allocation criteria, and 
conditions of occupation and trade, of trading spaces at the Denneboom 
Station Public Transport Interchange, shall be done after consultation with the 
traders, and the parties shall endeavour to ensure that the trading conditions 
will in as far as possible be comparable to the traders’ current trading 
conditions. 

1.13. The parties shall act reasonably and fairly at all stages. 

1.14. Costs are reserved.’ 

(the Janse van Nieuwenhuizen Order) 

[6] On 22 September 2017 the appellants’ trading facilities at the property were 
demolished. There is a dispute between the parties as to who was responsible for 
the demolition. The appellants alleged that the City of Tshwane and Isibonelo had 
authorised the demolition. They said that some of Isibonelo’s employees actively 
participated in the demolition of their trading structures and used machinery 
belonging to Isibonelo to carry out the demolition. This occurred, the appellants 
contended, in full view of some of the City of Tshwane police officers and certain 
members of the South African Police Service from the Mamelodi West police station, 
who did nothing to protect them, their trading facilities and trading stock. 

[7] Following the destruction of their stalls, the appellants’ trading stock and building 
material were looted by some members of the community. The appellants alleged 
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that they suffered damages in the sum of R5 000 each, as a result of the destruction 
of their trading structures and stock. The appellants further alleged that on 26 
September 2017, following the destruction of their trading facilities, Isibonelo in 
contravention of the Janse van Nieuwenhuizen Order, erected a fence around the 
perimeter of the trading area. They contended that the erection of the fence 
unlawfully interfered with their trade as it prevented their customers from accessing 
their stalls. 

[8] On 17 October 2017 the appellants, brought an application in the high court 
seeking to hold the City of Tshwane and Isibonelo in contempt of the Janse van 
Nieuwenhuizen Order. On 3 November 2017 the appellants filed an amended notice 
of motion for the joinder of the Municipal Manager, the Mayor and the CEO of 
Isibonelo (the CEO) in their representative capacities as the third, fourth and fifth 
respondents. The appellants later, on 7 November 2017, also sought their joinder in 
their personal capacities as the sixth, seventh and eighth respondents respectively. 
The further relief sought was to the following effect: 

‘3. That the Respondents be and are hereby found to be in contempt of the 
Order of the Honourable Mrs Justice Janse Van Nieuwenhuizen under case 
numbers 7922/17 and 6048/17 granted on 10 February 2017; 

4. That the Sixth to Eighth Respondents be committed to prison for a period of 
120 days or such period determined by the Honourable Court; 

5. That the committal of the Sixth to Eighth Respondents to prison be 
suspended for 1 (one) year on condition that: 

5.1 The Respondents within 48 hours of the granting of this order 
comply with paragraphs 1.6 and 1.7 of the Order the Honourable Mrs 
Justice Janse Van Nieuwenhuizen under case numbers 7922/17 and 
6048/17 granted on 10 February 2017; 

5.2 That the Respondents within 48 hours of the granting of this order 
remove the fence they erected around the perimeter of the Applicants’ 
trading area; 

5.3 The Respondents within 14 days pay to each applicant an amount 
of R5000.00 as compensation for the demolishing of their stalls, loss of 
their stock and violation of their constitutional rights. 

6. That Respondents be ordered to pay the costs, on an attorney and client 
scale, jointly and severally, the one paying the others to be absolved.’ 

[9] The joinder of the Municipal Manager, the Mayor and the CEO was sought on the 
basis that they had a direct and substantial interest in the subject inasmuch as they 
are duty bound and obliged to ensure that court orders are complied with by the City 
of Tshwane and Isibonelo respectively. 

 [25] The approach adopted by the appellants to the litigation has been characterised 
by several procedural missteps. This has resulted in a series of piecemeal hearings. 
It still remains for the high court to determine whether the respondents originally 
cited in the Janse Van Nieuwenhuizen Order, as a matter of fact, acted in wilful 
disregard of that court order. They contended that they were not responsible for the 
demolition of the appellants’ property. If that version carries the day at trial, then the 
contempt application against them must fail. If it fails against them, it can hardly 
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succeed against the other respondents, who have, subsequent to the grant of the 
Janse Van Nieuwenhuizen Order, been joined to the proceedings. Instead of first 
resolving the primary factual disputes, the parties allowed the focus to shift to 
whether as a matter of law the Mayor, Municipal Manager and CEO can be held in 
contempt either in their representative or personal capacities. But, those questions 
depend upon the facts found to be proven. Thus as interesting as those legal 
questions are likely to be, one may simply not get to them if the primary factual 
disputes are resolved against the appellants. 

[26] In any event, given the passage of time, it would appear that the construction 
has been completed. The appellants had applied for expedited trial dates. The 
motivation was inter alia that the matter is ‘sensitive’ because they ‘seek that the 
Mayor of Tshwane be held in contempt of court’. The appellants also pointed out that 
they would ‘need to subpoena contract workers of the Respondents to testify with 
regards to . . . the demolition of the site. Whilst they are apparently still in the employ 
of the Respondents, any delay in the trial would in all probability prove to be to the 
detriment of the Appellants’. Whether these witnesses are still available remains to 
be seen. There has also been a change in the political leadership of the City of 
Tshwane. Accordingly, any order that issues for contempt against the third, fourth, 
sixth and seventh respondents is likely to be largely symbolic. 

[27] As to costs: Given the general disregard shown by the appellants for the rules of 
court in the conduct of the litigation, which has contributed to piecemeal hearings 
and this appeal, as also the stark disputes of fact on the papers, which may yet be 
resolved against the appellants at trial, the costs occasioned by both the hearing of 
the exception in the high court and the appeal shall be costs in the cause. 

[28] In the result: 

1 The appeal succeeds. 

2 The order of the high court upholding the exception and dismissing the claim 
against the third to eighth respondents is set aside. 

3 The costs occasioned by both the hearing of the exception in the high court 
and the appeal shall be costs in the cause. 

Pepkor Holdings Ltd and Others v AJVH Holdings (Pty) Ltd and Others; and 
Steinhoff International Holdings NV and Another v AJVH Holdings (Pty) Ltd 
and Others (205/2020 and 217/2020) [2020] ZASCA 134 (21 October 2020) 

Interdict-Interim interdict – preserving property pendente lite – based on res 
litigiosa – requirements not met – fraud – inappropriate to make findings on motion  

Company law – companies in a group of companies are separate legal entities even 
if wholly-owned – no case made out for order restraining company holding majority 
shares in subsidiary from freely dealing with shares – nor directing company to 
exercise control in a particular manner. 

 [1] These are two appeals, with the leave of this Court, against an urgent interim 
interdict issued by the Western Cape Division of the High Court, Cape Town (the 
high court). The interdict restrained the appellant companies from dealing freely 
with their property, pending the determination of an action which was instituted in 
the high court under case number 8276/2018 by the first to fifth respondents, 
namely, AJVH Holdings (Pty) Ltd, Full Team Sure Trade (Pty) Ltd, Aquilam 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20134
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Holdings (Pty) Ltd, Liber Decimus (Pty) Ltd, and Xanado Trade and Investments 
327 (the respondents). The appellants in the first appeal (case no 205/2020), 
namely Pepkor Holdings Ltd (Pepkor), Pepkor Speciality (Pty) Ltd (Speciality), 
Tekkie Town (Pty) Ltd (Tekkie Town), where appropriate, are collectively referred to 
as ‘the Pepkor entities’. The appellants in the second appeal (case no 217/2020) 
are Steinhoff International Holdings NV (Steinhoff NV) and Town Investments (Pty) 
Ltd (Town Investments). 

 [1] The basic facts can be shortly stated. Tekkie Town formerly conducted a 
footwear retail chain store business with 230 stores countrywide (the Tekkie Town 
business), and stores in Namibia and Lesotho. In 2015 Mr Markus Jooste, the 
former CEO of Steinhoff NV, approached Mr Abraham van Huyssteen, the founder 
of the Tekkie Town business, for the acquisition of that business by Steinhoff NV. 
Following negotiations, by April 2016 an agreement was concluded in terms of 
which Steinhoff NV agreed to pay the then existing shareholders of Tekkie Town an 
earn-out bonus, based on the financial results of Speciality (the bonus scheme 
agreement). It was anticipated that the Tekkie Town business would be included in 
Speciality’s footwear business. The bonus scheme agreement was subject to the 
conclusion of a sale agreement of the Tekkie Town shares, the business and other 
assets. 

[2] On 29 August 2016 the respondents and Steinhoff NV entered into a written 
agreement, entitled ‘Sale of Shares and Claims Agreement’ in terms of which they 
sold in aggregate, 56.94% of their shares in, and ceded their claims against, Tekkie 
Town (collectively, ‘the Tekkie Town shares’) to Steinhoff NV, for a purchase price 
of R3 257 250 000 (the sale agreement). On 17 January 2017 the purchase price 
was discharged by the issue of consideration shares in Steinhoff NV to each of the 
respondents, in proportion to its aliquot share as defined in the sale agreement. 

[3] Following the sale agreement, Steinhoff NV transferred the Tekkie Town shares 
it had acquired from the respondents to Steinhoff Investments Holdings Ltd (SIH) 
for a consideration equal to R2 983 856 000. On the same day, SIH transferred the 
Tekkie Town shares to Steinhoff Africa Holdings (Pty) Ltd (Steinhoff Africa) for a 
consideration equal to R2 983 856 000. On 1 July 2017 Pepkor bought the Tekkie 
Town shares from Steinhoff Africa for a purchase price of R3 391 974 152. Pepkor 
listed on the Johannesburg Securities Exchange (the JSE) in September 2017. On 
1 October 2017 Speciality purchased the Tekkie Town business. Thus, through a 
series of transactions, the Tekkie Town shares were ultimately transferred to 
Pepkor which has held the shares with effect from 1 July 2017. The Tekkie Town 
business has been integrated with Speciality’s own retail business and conducted 
as such since October 2017. 

 [44] The board of a holding company is thus not able to dictate the decisions of the 
board of a subsidiary, even if that subsidiary is a direct, wholly-owned subsidiary. In 
terms of s 66(1) of the Companies Act 71 of 2008, the board of a subsidiary must 
independently manage and direct the business and affairs of the subsidiary 
company.[27] 

[45] In Shipping Corporation of India Ltd v Evdomon Corporation and 
Another,[28] Corbett CJ affirmed the principle that a company has a separate juristic 
personality, and said that the only permissible deviation from this rule known to our 
law occurs in those rare cases (in practice) where the circumstances justify piercing 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s66
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/cases/ZASCA/2020/134.html#_ftn27
http://www.saflii.org/za/cases/ZASCA/2020/134.html#_ftn28
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or lifting the corporate veil. Those circumstances generally must include an element 
of fraud or other improper conduct in the establishment or use of the company, or 
the conduct of its affairs.[29] No such case was made out in the founding affidavit in 
the application for the interdict. 

[46] The respondents’ allegations that the sales and transfers of the shares in 
Tekkie Town were simulated transactions and that Steinhoff NV controlled all 
corporate actions within the Steinhoff Group, were simply not established on the 
papers in the interdict application. Neither did they make out a case on those 
papers for the high court to disregard the separate corporate personalities of the 
appellants. It follows that the high court’s order must be set aside. 

[47] I expressly refrain from deciding the validity or otherwise of the appellants’ 
defences to the alleged fraud referred to in paragraph 37 above, for two reasons. 
First, the appellants’ defences, and the alleged abuse of corporate personality by 
Steinhoff NV, Tekkie Town and the Pepkor entities, are triable issues in the main 
action according to the respondents’ amended particulars of claim. Second, it is 
unnecessary to decide the defences by reason of the conclusion to which I have 
come. 

  

The application to adduce evidence on appeal 

[48] At the inception of the hearing of this appeal the respondents applied to adduce 
further evidence on affidavit. The new evidence sought to be introduced was the 
respondents’ notice of intention to amend their particulars of claim in the main 
action; the amended particulars of claim dated 9 June 2020; and the exception to 
the latter pleading by Pepkor and Speciality, following their joinder as parties in the 
main action.  The application was refused and we indicated that reasons would be 
given in this judgment. These are the reasons. 

[49] In terms of s 19(b) of the Superior Courts Act 10 of 2013, this Court is 
empowered to receive further evidence on appeal.[30] According to the cases, the 
following criteria must be met. The general principle, as stated earlier, is that an 
appellate court does not decide an appeal according to new circumstances that 
came into existence after the judgment appealed against.[31] There may be 
exceptional circumstances where an appellate court might be able to take 
cognisance of subsequent events.[32] The power to admit evidence on appeal 
should be exercised sparingly.[33] There must be a reasonably sufficient explanation 
why the evidence was not tendered earlier in the proceedings.[34] The evidence 
‘must be weighty and material and presumably to be believed’.[35] These criteria 
were confirmed by the Constitutional Court in Rail Commuters Action Group v 
Transnet Ltd t/a Metrorail,[36] concerning the power of an appellate court to admit 
evidence on appeal under s 22(a) of the Supreme Courts Act 59 of 1959, the 
precursor to s 19(b) of the Superior Courts Act. 

[50] The new evidence sought to be introduced by the respondents is neither 
weighty nor material to the case that served before the high court. It comprises 
court process delivered after the high court issued the order restraining the 
appellants from dealing with their property; and is entirely irrelevant to that order. 
Quite apart from this, there is no explanation for the delay in launching the 
application to adduce the new evidence. The respondents delivered their amended 
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particulars of claim on 10 June 2020. The application to adduce further evidence 
was launched only on 13 August 2020. For these reasons the application was 
refused and there is no reason why costs should not follow the result. 

[51] The following order is issued: 

1 The application to adduce further evidence on appeal is dismissed with 
costs, including the costs of two counsel. 

2 The appeals under case numbers 205/2020 and 217/2020 are upheld with 
costs, including the costs of two counsel.    

3 The order of the high court is set aside and replaced with the following: 

‘The application is dismissed with costs, including the costs of two 
counsel.’     

South African Legal Practice Council v Bobotyana (2259/2019) [2020] 
ZAECGHC 114 (13 October 2020) 

Attorney-striking off application-what motion application should contain-court order to 
be all inclusive as well  In early 2016 Mr Azal Muhammad (“Muhammad”) engaged 
an attorney in Komani (formerly Queenstown), the Respondent, Mr Mzwandile Tony 
Cedric Bobotyana (“Bobotyana”), for assistance.  He had his eye on some 
immovable property in a rural town in the Eastern Cape. The two came to an 
agreement. Bobotyana was to facilitate the sale of the property. He had a power of 
attorney to sell the property, so he said. Muhammad paid Bobotyana more than 
R2 million to purchase the property. What Muhammad did not know was that the 
arrangement was a sham.  Bobotyana had no intention of selling him the property 
and Muhammad was not to get a cent of his money back from Bobotyana. 

3.            The  Courts have repeatedly emphasized that impeccable ethical standards 
are required of an attorney who practises law. He is to conduct himself with the 
utmost integrity and with scrupulous honesty. The Supreme Court of Appeal 
has  further commented that the heavy responsibility which officers of the Court are 
required to shoulder in “upholding the Constitution” is “without parallel”.[1]   

4.            This unfortunately is a story of a dishonest attorney abdicating that 
responsibility and bringing disgrace and shame on the legal profession. 

5.            The Applicant, the South African Legal Practice Council (“the Legal 
Practice Council”), as established by Section 4 of the Legal Practice Act 28 of 2014 
(“the LPA”) seeks to strike the name of Bobotyana off the roll of attorneys together 
with prayers for ancillary relief.  

6.            Bobotyana was interdicted from practising as an attorney on 2 October 
2018 pending an application to strike his name from the roll of attorneys, which 
application was required to be launched within 3 months, on pain of the interdict 
lapsing[2]. The interdict proceedings were launched by the Law Society of the Cape 
of Good Hope (“the Law Society”) prior to the implementation of the LPA. Due to 
administrative challenges which are not relevant, the envisaged application was not 
launched within the stipulated 3 month period and the interdict accordingly lapsed. 

7.            The LPA ushered in a new era of governance within the legal profession in 
terms of which the Attorneys Act 53 of 1957 (“the Attorneys Act”) was repealed, the 

http://www.saflii.org/za/cases/ZAECGHC/2020/114.html#_ftn1
http://www.saflii.org/za/cases/ZAECGHC/2020/114.html#_ftn2


474 
 

four Law Societies established in terms of Section 56 of the Attorneys Act were 
dissolved and replaced by nine Provincial Councils established in terms of section 23 
of the LPA, which Provincial Councils in turn fall under the Legal Practice 
Council,  the body tasked with exercising jurisdiction over all legal practitioners.   

8.            The objects of the Legal Practice Council include promoting and protecting 
the public interest[3], regulating all legal practitioners and all candidate legal 
practitioners[4] and enhancing and maintaining the integrity and status of the legal 
profession[5]. The Legal Practice Council is the custodian of the roll of legal 
practitioners[6]. In order to achieve these objects the Council is empowered to do all 
things necessary for the proper and effective performance of its functions or the 
exercise of its powers[7]. The powers of the Legal Practice Council include those of 
instituting or defending legal proceedings on behalf of the Council[8]. 

9.            This application, having been launched after 1 November 2018, must be 
adjudicated in terms of the LPA although the conduct of Bobotyana must be 
adjudged in accordance with the law as it stood at the time that it took place, namely 
before the repeal of the Attorneys Act and when the rules of the Law Society were 
still applicable[9]. 

10.       Borrowing from the language of the Attorneys Act, the LPA similarly requires 
that a person be fit and proper in order to practise as either an attorney or an 
advocate[10]. The LPA expressly provides that this Court retains its power to  strike 
the name of an errant attorney off the roll of practising attorneys[11]. 

11.       Thus, as was the position in terms of the Attorneys Act, the central question 
before the Court remains whether Bobotyana is a fit and proper person to practise 
law and, if not, what order is to be issued.  It follows that the jurisprudence 
developed under the Attorneys Act will remain applicable to the adjudication of 
applications of this nature brought in terms of the LPA.  

12.       The proceedings before the Court are of a disciplinary nature and are sui 
generis. The Court is obliged to embark upon a three stage enquiry which has been 
summarised as follows: 

“First, the court must decide whether the alleged offending conduct has been 
established on a preponderance of probabilities, which is a factual 
enquiry.  Second, the court must consider whether the person concerned ‘in 
the discretion of the court’ is not a fit and proper person to continue to 
practise.  This involves a weighing-up of the conduct complained of against 
the conduct expected of an attorney and, to this extent, is a value 
judgment.  And third, the court must inquire whether in all the circumstances 
the attorney is to be removed from the roll of attorneys or whether an order of 
suspension from practice would suffice.”[12] 

13.       The three stages are dealt with separately below. It is necessary, at the 
outset, to set out the factual background which gave rise to the application. 

THE FACTUAL MATRIX 
Introduction 

14.       A feature of the application is that the material facts, including those 
demonstrating the widescale misappropriation of trust funds by Bobotyana, are not in 
dispute.  
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111.  A notice of motion in applications of this nature should take into account the 
following: 

111.1.   Applications of this nature will no longer be brought in terms of the 
Attorneys Act and accordingly it will not be appropriate for there to be 
references to section 22(d) of the Attorneys Act.  Such references will have to 
be replaced by the appropriate references to the LPA including sections 
31(1)(a) read with section 44(1) and 44(2). 

111.2.   The Attorneys Fidelity Fund as established by section 25 of the 
Attorneys Act has been replaced by the Legal Practitioners Fidelity Fund as 
established in terms of section 61 of the LPA and accordingly references 
should be made to the Legal Practitioners Fidelity Fund. 

111.3    Allied to the above, it will henceforth no longer be appropriate to the 
refer to the “Board of Control” as established in terms of section 27 of the 
Attorneys Act as the LPA has established the “Legal Practitioners Fidelity 
Fund Board” in terms of section 61 of the LPA as the body which manages the 
Legal Practitioners Fidelity Fund[32]. 

111.4    When it comes to trust funds, whilst it may still be appropriate to refer 
to monies invested in terms of section 78(1), (2) and (2A) of the Attorneys Act, 
there should be a reference to the appropriate sections in the LPA, namely 
sections 86(2), (3) and (4) in the light of the circumstance that as of 1 
November 2018 those sections became applicable. 

111.5    When it comes to persons who suffered pecuniary loss at the hands 
of legal practitioners, the reference to section 26 of the Attorneys Act should 
be replaced with a reference to section 55 of the LPA which in substance 
mirrors the previous section. 

111.6    When it comes to the appointment of a curator reference must be 
made to section 90 of the LPA and the order accordingly properly formulated 
in terms thereof. 

COSTS 

112.  It is customary in such matters that the Applicant be indemnified from costs 
because it is not an ordinary litigant, but is fulfilling a public duty by bringing the 
conduct of a legal practitioner to the attention of the Court so that the Court can 
exercise its supervisory functions over its officers.  

113.  Costs should usually be ordered on an attorney and client scale, particularly 
where there has been dishonesty in the litigation.[33] 

114.  The awarding of costs on an attorney and client scale is accordingly 
appropriate in the circumstances. 

THE FOLLOWING ORDER IS ISSUED: 

1.    The Respondent’s name is struck from the roll of attorneys. 

2.     The Applicant is directed to cancel the enrolment of the Respondent as 
an attorney as envisaged in Section 31(1)(a) of the Legal Practice Act 28 of 
2014 (“the LPA”). 
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3.       The Respondent shall surrender and deliver to the Registrar of the 
Court his certificate of enrolment as an attorney. 

4.       Should the Respondent fail to comply with the provisions of the 
preceding paragraph of this order within 2 (TWO) weeks from date hereof, the 
Sheriff for the District in which such certificate of enrolment is, shall be 
empowered and directed to take possession of and deliver the same to the 
Registrar of the Court. 

5.       The Respondent shall deliver his books of account, records, files and 
documents containing particulars and information relevant to: 

5.1     any moneys received, held or paid by the Respondent from or on 
account of any person; 

5.2     any moneys invested by the Respondent in terms of section 78(1), 
78(2) and/or section 78(2A) of Act No. 53 of 1979 and section 86(2), 86(3) 
and section 86(4) of the LPA; 

5.3     any interest or moneys so invested which was paid over or credited to 
the Respondent; 

          5.4     any estate of a deceased person, or any insolvent estate, or any 
estate placed under curatorship of which the Respondent is the executor, trustee or 
curator or which the Respondent is administering on behalf of the executor, trustee 
or curator of such estate; and 

5.5    the Respondent’s practice as an Attorney; 

to the curator appointed hereunder, provided that as far as such books of 
account, records, files and documents are concerned, the Respondent shall 
be entitled to have access to them, but always subject to the supervision of 
such curator or a nominee of such curator and provided that such curator shall 
be and is authorized and directed to release such books of account, records, 
files and documents upon production to him of the certificate referred to in 
paragraph 3 above. 

6.       Should the Respondent fail to comply with the provisions of the preceding 
paragraph of this order within 1 (ONE) week after service thereof upon him or after a 
return by the person entrusted with the service thereof that he has been unable to 
effect service thereof on the Respondent, as the case may be, the Sheriff for the 
district in which such books of account, records, files and documents are, be 
empowered to take possession of and deliver them to such curator. 

7.       The curator is entitled and is directed to: 

7.1     hand over to the persons entitled thereto all such records, files and 
documents; 

7.2     hand over all such records, files and documents over which the 
Respondent exercised a lien to the persons entitled thereto as soon as he has 
satisfied himself that the fees and disbursements in connection therewith, if 
any, have been paid or secured , or in the event of any dispute as to the 
provision of security, in his discretion. 
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8.       A written undertaking by a person to whom the records, files and  documents 
referred to in paragraph 5 above are handed to pay such amount as may be due to 
the Respondent, either on taxation or by agreement, shall be deemed to be 
satisfactory security for the purposes of the preceding paragraph hereof provided 
that such written undertaking incorporates a domicilium citandi et executandi of such 
person. 

9.       Such curator is authorised and directed to require that any such file, the 
contents of which he may consider to be relevant to a claim, or possible or 
anticipated claim, against him and/or the Respondent and/or the Respondent’s 
clients and/or the Legal Practitioners Fidelity Fund (hereinafter referred to as “The 
Fund”) in respect of money and/or other property entrusted to the Respondent, be 
re-delivered to such curator. 

10.     The Respondent be interdicted and prohibited from operating on his trust 
account(s). 

11.     The Director, failing whom, the Acting Director, failing whom, the Deputy 
Director, failing whom, the Acting Deputy Director, failing whom, the Assistant 
Director, failing whom, the Acting Assistant Director for the time being of the 
Applicant, is appointed as curator to administer and control the trust account of the 
Respondent comprising the separate banking accounts opened and kept by the 
Respondent at a bank in terms of Section 86(2) of the LPA and/or any separate 
savings or interest-bearing accounts as contemplated by Section 86(3) and/or 86(4) 
of the LPA, in which money from such trust banking accounts have been invested by 
virtue of the provisions of the said subsection/s or in which moneys in any manner 
have been deposited or credited (the said account(s)) being herein referred to as 
“trust account(s)”), with the following powers and duties: 

11.1  subject to the approval of the Legal Practitioners’ Fidelity Fund Board 
(hereinafter referred to as “the Board”) , to sign and endorse cheques and/or 
withdrawal forms and generally to operate upon the trust account(s), but only 
to such extent and for such purpose as may be necessary to bring to 
completion current transactions in which the Respondent was acting at the 
date of this order; 

11.2  subject to the approval and control of the Board , to recover and receive 
and, if necessary in the interests of persons having lawful claims upon the 
trust account(s) and/or against the Respondent in respect of money held, 
received and/or invested by the Respondent in terms of section 78(1), 78(2) 
and/or section 78(2A) of Act No. 53 of 1979 and sections 86(2), 86(3) and 
86(4) of the LPA (hereinafter referred to as “trust moneys”), to take legal 
proceedings which may be necessary for the recovery of money which may 
be due to such persons in respect of incomplete transactions in which the 
Respondent may have been concerned and which may have been wrongfully 
and unlawfully paid from the trust account(s) and to receive such moneys and 
to pay the same to the credit of the trust account(s); 

11.3   to ascertain from the Respondent’s books of account the names of all 
persons on whose account the Respondent appears to hold or to have 
received trust moneys (hereinafter referred to as “trust creditors”) and to call 
upon the Respondent to furnish him, within 30 (THIRTY) days of the date of 
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this Order or such further period as he may agree to in writing, with the 
names, addresses of and amounts due to all trust creditors; 

11.4    to call upon such trust creditors to furnish such proof, information and 
affidavits as he may require to enable him, acting in consultation with, and 
subject to the requirements of the Board, to determine whether any such trust 
creditor has a claim in respect of money in the trust account(s) and, if so, the 
amount of such claim; 

11.5     to admit or reject, in whole or in part, subject to the approval of the 
Board, the claims of any such trust creditor, without prejudice to such trust 
creditor’s right to access to the civil courts; 

11.6   having determined the amounts which he considers are lawfully due to 
trust creditors, to pay such claims in full, but subject always to the approval of 
the Board; 

11.7   in the event of there being any surplus in the trust account(s) after 
payment of the admitted claims of all trust creditors in full, to utilise such 
surplus to settle or reduce, as the case may be, firstly, any claim of the Fund 
in terms of Section  86(5)(a)  of the LPA in respect of any interest therein 
referred to and, secondly, without prejudice to the rights of the creditors of the 
Respondent, the costs, fees and expenses as envisaged in this Order, or such 
portion thereof as has not already been separately paid by the Respondent to 
the Applicant, and, if there is any balance left after payment in full of such 
claims, costs, fees and expenses, to pay such balance, subject to the 
approval of the Board, to the Respondent, if he is solvent, or, if the 
Respondent is insolvent, to the trustee(s) of the Respondent’s insolvent 
estate; 

11.8   in the event of there being insufficient moneys in the trust banking 
account(s) opened by the Respondent as referred to above from which to pay 
the claims of trust creditors in full and after taking reasonable steps to 
ascertain the identities of such creditors and the amounts due to them to 
distribute pro rata amongst creditors whose claims have been proved or 
admitted, the amount(s) reflected by the credit balance(s) in said account(s) 
provided that the curator shall pay to trust creditors whose funds are held in 
separate accounts in terms of section 86(2) and/or 86(3) and/or 86(4) of the 
LPA who satisfy him that they are entitled to such funds, the amounts due to 
such creditors; 

11.8.1 subject to the approval of the Board, to close the trust account(s) and 
pay the credit balance(s) to the Fund and to require the credit balance(s) to be 
placed to the credit of a special trust suspense account in the name of the 
Respondent in the Fund’s books; 

11.8.2 to refer the claims of all trust creditors to the Board to be dealt with in 
terms of the provisions of the LPA; 

11.8.3 to authorise the Board to credit the credit balance(s) referred to in 
11.8.1 above to its “Paid Claims Account” when the Fund has paid, in terms of 
Section 55 of the LPA, admitted claims of the trust creditors in excess of such 
credit balance(s), provided that, notwithstanding the aforegoing, the said 
Board shall be entitled, in its discretion, to transfer to its “Paid Claims 
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Account” the amount of moneys of any claim or claims as and when admitted 
and paid by it; 

11.9   subject to the approval of the Chairman of the Board , to appoint 
nominees or representatives and/or consult with and/or engage the services 
of attorneys and/or counsel, and/or accountants and/or other persons, where 
considered necessary, to assist such curator in carrying out the duties of 
curator; and to render from time to time, as curator, returns to the Board 
showing how the trust account(s) has (have) been dealt with, until such time 
as the said Board notifies him that he may regard his duties as terminated. 

12.     The Respondent is directed to : 

12.1   to pay the fees and expenses of the curator, such fees to be assessed 
at the rate of R850.00 per hour, including travelling time; 

12.2   to pay the reasonable fees and expenses charged by any person(s) 
consulted and/or engaged by the curator as aforesaid; 

12.3   to pay the costs of and incidental to this application on a scale as 
between an attorney and client; 

12.4   within 1 (ONE) year of him having been requested to do so by the 
curator, or within such longer period as the curator may agree to in writing, to 
satisfy the curator, by means of the submission of taxed bills of costs, or 
otherwise, of the amount of the fees and disbursements due (to the 
Respondent), in respect of his former practice, and should he fail to do so, he 
shall not be entitled to recover such fees and disbursements from the curator 
without prejudice, however, to such rights, if any, as he may have against the 
trust creditor(s) concerned for payment or recovery thereof. 

Ludidi v Amahlubi Royal Family and Others (3576/2020) [2020] ZAECMHC 47 
(15 October 2020) 

Urgent applications- A respondent confronted by an application brought on an 
alleged urgent basis must provisionally accept the time frames set by the applicant, 
and may only raise its objection when the matter comes before a judge-urgent 
matters-rules should no be treated as pro non scripto 

The applicant moved by way of urgency an application consisting of parts A and B of 
his notice of motion.  In part A the applicant seeks the following relief: 

“1. That the applicant’s non-compliance with the 72 – hour notice in terms of 
section 35 of the General Law Amendment Act 62 of 1955 when instituting 
interim interdict against an organ of state be and is hereby condoned. 

2. That the applicant be and is hereby granted leave to bring this application 
by way of urgency in accordance with the provisions of Rule 6(12) and as 
such the usual time frames relating to forms and service be dispensed with. 

3. That the second respondent be and is hereby interdicted and restrained 
from implementing the decision to terminate applicant’s services as headman 
of Mdeni Administrative Area, Qumbu, pending finalization of Part B of this 
notice of motion hereunder. 
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4. An order directing the second respondent to pay costs of Part A of this 
application. 

5. An order directing the first and third respondents to pay costs of part A of 
this application jointly and severally the one paying the other to be absolved 
only in the event of opposition of same. 

6. Granting such further and/or alternative.” 

[2] In part B of the notice of motion the applicant seeks an order reviewing and 
setting aside the first respondent’s resolution taken on 30 May 2017 in which the 
third respondent was identified as a headman of Mdeni Administrative Area.  The 
applicant also seeks an order reviewing and setting aside the second respondent’s 
decision terminating his services as the headman of Mdeni and his reinstatement to 
the position headman of Mdeni Administrative Area, Qumbu. 

Urgency 

[20] There is nothing new about urgent applications.  In fact this court deals with 
such applications very regularly.  It was submitted on behalf of the first and third 
respondents and counsel for second respondent aligned himself with such 
submissions that this matter is not urgent.  The upshot of those submissions is that 
in light of the applicant having evidently become aware that there was a resolution in 
existence to displace him as far back as 2018 he did nothing about that for two 
years. 

[21] It was, however, never submitted that the applicant should not have given the 
second respondent time to look into the representations before taking the matter to 
court and indeed such a submission would have been absurd.  The very logical basis 
of inviting a person to make representations is that the representations may very well 
resolve the matter and thus avoid litigation.  To then assume that having considered 
the representations especially Mr Sikho Ludidi’s disavowal of the existence of the 
resolution removing the applicant from his position, the second respondent would not 
have invited the applicant to make further representation is problematic in my 
view.  The decision of the second respondent removing the applicant, after having 
considered the representations, was communicated to the applicant in a letter dated 
02 September 2020.  The applicant received that letter only on 15 September 
2020.  The second respondent does not dispute that the applicant received the said 
letter on that date.  It is not clear why that letter dated 02 September 2020 was not 
written much earlier.  The argument about the entitlement of the applicant to demand 
a decision from the second respondent when none was forthcoming is misplaced in 
my view. 

[22] It is perhaps necessary to restate the legal position as it applies in this Division 
and elsewhere regarding motion court applications in general and urgent 
applications in particular.  In Pohlmann[3] the court said: 

“[6] In application procedure the starting point is that the provisions of rule 6(5) 
of the Uniform Rules of Court are peremptory.  Rule 6(5) stipulates, inter alia, 
the form of the notice of motion (rule 6(5)(a), the time frame within which a 
respondent must notify the applicant of intended opposition (rule 6(5)(b), the 
time frames for delivery of the answering affidavit (rule 6(5)(d) (ii) and for 
subsequent delivery of a replying affidavit (rule 6(5)(e)).  Where no answering 
or replying affidavit is delivered, rule 6(5)(f) makes provision for applying to 
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the registrar for a date for the hearing of the matter which must be done within 
a stipulated time frame. 

[7] Rule 6(12) distinctively deals with urgent applications.  Such applications, it may 
be mentioned, involve not only the abridgement of the time frames stipulated by rule 
6(5), but also a departure from the conventional sitting times of the court and of the 
prescribed forms and manner of service fixed by the rules.  In an urgent application 
an applicant is permitted to proceed on notice of motion without full regard to the 
rules applicable in the ordinary course.  Depending on the circumstances, an 
applicant is allowed to make its own rules, but “as far as practicable” in accordance 
with the existing rules.  A respondent confronted by an application brought on an 
alleged urgent basis must provisionally accept the time frames set by the applicant, 
and may only raise its objection when the matter comes before a judge (Caledon 
Street Restaurants CC v D’Aveiera). 

[8] Although most of the divisions of the High Court have their own local rules of 
practice relating to urgent applications, the conventional procedure which enjoins a 
court to dispose of an urgent matter is pertinently laid down by rule 6(12) itself and is 
that “which shall as far as practicable be in terms of these rules.” Relevant to this 
wording, and in the context of declaring that the rule provides for an “extraordinary 
adjudication” procedure, Kroon J in Caledon Street Restaurants appositely stated 
that practitioners must be reminded that the rule “must not be treated as pro non 
scripto.” 

[9] In amplification, the judgment states: 

“The applicant, or more accurately, his legal advisors, must carefully analyse 
the facts of each case to determine whether a greater or lesser degree of 
relaxation of the rules and the ordinary practice of the court is merited and 
must in all respects responsibly strike a balance  between the duty to obey 
rule 6(5)(a) and the entitlement to deviate therefrom, bearing in mind that 
[such] entitlement and the rules should not be greater than the exigencies of 
the case demand (and it need hardly be added these exigencies must 
appear from the papers).” 

Requirements for interim interdicts 

[25] The requirements for interim interdicts have been stated and restated for over a 
century now.  In Setlogelo the court said: 

“So far as merits are concerned the matter is very clear.  The requisites for the 
right to claim an interdict are well known; a clear right, injury actually 
committed or reasonably apprehended and absence of similar protection by 
any other ordinary means” 

[26] During the constitutional dispensation, the Setlogelo test was endorsed 
in Urban Tolling Alliance[5] as follows by the Constitutional Court: 

“[41] The High Court relied on the well-known requirements for the grant of an 
interim interdict set out in Setlogelo and refined, 34 years later, 
in Webster.  The test requires that an applicant that claims an interim must 
establish (a) a prima facie right even if it is open to some doubt; (b) a 
reasonable apprehension of irreparable and imminent harm to the right if an 

http://www.saflii.org/za/cases/ZAECMHC/2020/47.html#_ftn5
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interdict is not granted; (c) the balance of convenience must favour the grant 
of the interdict and (d) the applicant must have no other remedy.” 

[27] In his affidavits the applicant’s case is also that as a headman he gets paid a 
salary.  The last time when his services were terminated by the second respondent 
he suffered including the deterioration of his health and his children being chased out 
of school and his vehicle was repossessed as he could not pay for it.  If he goes 
through the same experience again his health will further deteriorate from the 
consequences of not earning a salary and as such he will suffer irreparable 
harm.  He further submits that the first and third respondents have recently taken the 
second respondent to court about the recognition of the third respondent.  He is cited 
in that application and is opposing it.  Pending the resolution of that matter it is 
against public policy for a traditional community to be without a headman even for a 
short period. 

[28] The respondents have not in the papers shown with any cogency that the 
requirements for an interdict have not been met.  There is no factual submission 
cogently made for instance that the balance of convenience does not favour the 
applicant.  I need to mention that the issue of whether the applicant is a headman or 
an acting headman is a matter for determination in part B.  There is no saying how 
the court will decide on that issue save to re-emphasize that the applicant and the 
respondents are diametrically opposed on it.  If the court were to find in his favour, it 
is inescapable that he would have suffered immeasurably both financially and in his 
dignity.  The fact of the matter is that he has been acting headman/headman of 
Mdeni Administrative Area for almost 20 years now.  

[32] The applicant succeeds in respect of part A of the notice of motion. 

[33] I therefore make the following order: 

1. That the applicant’s non-compliance with the 72-hour notice in terms of 
Section 35 of the General Law Amendment Act 62 of 1955 when instituting an 
interim interdict against an organ of state be and is hereby condoned. 

2. That the applicant be and is hereby granted leave to bring this application 
by way of urgency in accordance with the provisions of rule 6(12) and as such 
the usual time frames relating to forms and service be and is hereby 
dispensed with. 

3. That the second respondent be and is hereby interdicted and restrained 
from implementing the decision to terminate the applicant’s services as 
headman of Mdeni Administrative Area, Qumbu, pending finalization of part B 
of the notice of motion. 

4. The costs in respect of the hearing of part A of the notice of motion are 
reserved for determination by the court hearing part B thereof. 

Bright Idea Projects 66 (Pty) Ltd t/a All Fuels Moosa N.O and Others 
(4063/2018D) [2020] ZAKZDHC 47 (12 October 2020) 

Exceptions- renewal of lease-pre-emption clause could or could not be renewed-
exception that no cause of action was established-exception dismissed 

When a lease is renewed, is a pre-emption clause in the lease also extended? This 
question arises in the context of an exception to the plaintiff’s declaration. The 
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plaintiff is Bright Idea Projects 66 (Pty) Ltd t/a All Fuels (‘Bright Idea’). The excipients 
are Younus Moosa N.O (‘Younus’), Mahomed Moosa N.O (‘Mahomed’), Adnaan 
Younus Moosa N.O (‘Adnaan’) and Ahmed Moosa N.O (‘Ahmed’). Younus, 
Mahomed and Ahmed are cited as trustees of the Kunzaan Property Trust (‘Kunzaan 
Trust’). Younus, Mahomed and Adnaan are also cited as trustees of the Adnaan 
Moosa Family Trust (‘Adnaan Trust’). The Kunzaan Trust sold property to the 
Adnaan Trust. Bright Idea had a lease over the property. Shell Downstream SA (Pty) 
Ltd and the Registrar of Deeds for the Province of KwaZulu-Natal (‘registrar’) are the 
fifth and sixth defendants. 

Submissions 

[12]      The first to fourth defendants excepted to Bright Idea’s declaration on four 
grounds. Only two grounds are pursued. 

 [13]      First, the excipients deny that they breached the right of pre-emption. Even if 
the right existed, the pre-emption did not entitle Bright Idea to the relief of ‘stepping 
in’. Consequently, Bright Idea’s claim for an order directing the Kunzaan Trust to sell 
the property to give effect to the pre-emption is not competent in law. 

 [14]      Second, Bright Idea does not allege that its right of pre-emption is a real 
right. It is a personal right in favour of Caltex. Caltex was entitled to exercise it when 
Faux sold the property to Primeinvest. Caltex failed to do so. Bright Idea cannot 
assert its personal right of pre-emption against Faux’s successors in title or the world 
at large. Consequently, Bright Idea has established no cause of action in law. 

 [15]      At best, submitted Ms Gabriel SC for the excipients, Bright Idea’s remedy is 
a claim for damages for breach of a right of pre-emption. 

[16]      Mr Harpur SC submitted that Caltex was not obliged to enforce its right of 
pre-emption when Faux sold the property to Primeinvest. Such sale was subject to 
all the terms and conditions of the deed of lease, including not only the huur gaat 
voor koop principle but also the right of pre-emption in favour of Caltex. The sale of 
the property from Primeinvest to the Kunzaan Trust resulted in the transfer of all the 
rights and obligations of Primeinvest under Lease K957/90L to the Kunzaan Trust by 
operation of law. Importantly, the transfer of Caltex’s right of pre-emption was 
transferred to Bright Idea with the consent of the Kunzaan Trust. The right of pre-
emption endured for the currency of Lease K957/90L, which was for a total of 30 
years. On the authority of Mokone v Tassos Properties CC & another,[5]  once the 
Kunzaan Trust decided to sell the property during the currency of Lease K957/90L, it 
was obliged to first offer to sell it to Bright Idea. Having failed to do so, ‘stepping-in’  

[17]      Bright Idea rejects the proposition that the right of pre-emption was not a real 
right.  Even if it is a personal right, it is one that applies not only between the parties 
to the pre-emptive agreement, but also to their successors and assigns. 

[18]      Additionally, bad faith and collusion fortifies Bright Idea’s claim to have the 
sale and, consequentially, the registration of transfer from the Kunzaan Trust to the 
Adnaan Trust set aside. Bright Idea sought an order ultimately to compel the 

http://www.saflii.org/za/cases/ZAKZDHC/2020/47.html#_ftn5
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Kunzaan Trust to offer to sell the property to Bright Idea on the same terms and 
conditions as the sale to the Adnaan Trust. 

Approach to the exception[6] 

[19]      An exception is an opportunity to determine rights expeditiously. It could 
avoid a trial.[7] For the limited purposes of the exception, all the facts in Bright Idea’s 
declaration are accepted as correct, unless they are manifestly incorrect or 
improbable.[8] However, for the exception to succeed the declaration must be 
excipiable on every reasonable interpretation.[9] 

[20]      The excipients bear the onus of showing that, notwithstanding their 
acceptance of the assertions in the declaration as fact, the pleadings do not disclose 
a cause of action;[10] and the conclusion of law contended for cannot be supported 
on any reasonable interpretation of the facts.  

The law         

[21]      Mokone offers a complete answer to the conundrum in this case. Tassos 
Properties CC (‘Tassos’) leased premises to Ms Mokone at a monthly rental of R4 
500, initially for one year ending on 28 February 2005, renewable for another year at 
a rental to be agreed. The lease was subject to a right of first refusal when Tassos 
wished to sell the premises, at a price to be negotiated. In 2006, the parties agreed 
to extend the lease further to May 2014. They recorded that agreement simply by 
endorsing the first page of the initial lease with ‘Extend till 31/5/2014 monthly rent 
R5 500’. Tassos sold and transferred the premises to Blue Canyon Properties 125 
CC (‘Blue Canyon’) in March 2010. 

[22]      The Constitutional Court had to answer the following questions: 

(a)       When parties renew a lease without saying more, are only terms that are ‘incident to 
the relation of lessor and tenant' renewed?  

(b)       Was the right of pre-emption contained in the lease renewed with the extension of 
the lease?  

[23]      The Constitutional Court agreed unanimously that, on first principles, the 
issue turns on the interpretation of the words extending the lease. However, a 
lawyer’s understanding of ordinary words should not be imposed as the meaning 
intended by non-lawyers.  Furthermore, interpretation should not be prejudiced by 
generalisations and preconceived notions of the common law rule as favouring 
landlords. That is, it should be interpreted without baggage, including the baggage 
that comes with characterising the agreement as a lease. In so far as the common 
law rule was premised on inequitable preconceptions, it had to be developed to lay 
‘down a categorical substantive legal rule’.[17] Consequently, the Court unanimously 
held that when a lease is simply extended without more, ‘all the terms of the lease, 
including terms that are “collateral, and not incident, to” a lease, are being 
extended’.[18] The party against whom a right of pre-emption operates (usually the 
landlord) has the option of not extending the pre-emption when the lease is 
renewed.[19] 

http://www.saflii.org/za/cases/ZAKZDHC/2020/47.html#_ftn6
http://www.saflii.org/za/cases/ZAKZDHC/2020/47.html#_ftn7
http://www.saflii.org/za/cases/ZAKZDHC/2020/47.html#_ftn8
http://www.saflii.org/za/cases/ZAKZDHC/2020/47.html#_ftn9
http://www.saflii.org/za/cases/ZAKZDHC/2020/47.html#_ftn10
http://www.saflii.org/za/cases/ZAKZDHC/2020/47.html#_ftn17
http://www.saflii.org/za/cases/ZAKZDHC/2020/47.html#_ftn18
http://www.saflii.org/za/cases/ZAKZDHC/2020/47.html#_ftn19
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Findings 

[37]      In Mokone, the Constitutional Court used the opportunity to refract the rights 
of pre-emption in a lease under the common law through the prism of the 
Constitution of the Republic of South Africa, 1996 to determine the spectrum of its 
scope. Both the High Court and the Supreme Court of Appeal had refused leave to 
appeal.[50] It was only with the help of pro bono counsel that this issue of pre-
emption enjoyed the attention of the Constitutional Court. Despite pre-emption being 
an aspect of the fundamental right to property, no other court had processed it 
through the Constitution. Once again, the approach in Mokone reignites our 
consciousness that there ‘are not two systems of law regulating [leases] - the 
common law and the Constitution’.[51] All law, including the common law,[52] is 
grounded in the Constitution. The unhappy legal history of Mokone bears out the 
concern of progressive jurists that our legal culture and consciousness fall far short 
of the needs of a transformative constitutional democracy.[53]  

[38]      Manifestly, in this case the excipients misplaced reliance on their choice of 
case law. None supports either of their grounds of exception.   

[39]      The principles Mokone established apply to this case. If ‘stepping-in’ was 
constitutionally untenable, the Constitutional Court would have said so when it 
overruled Moolman on the formalities required for enforcement of a valid right of pre-
emption. It had to remit the matter to the High Court to determine outstanding issues. 
Consequently, the Constitutional Court could not order the remedy of ‘stepping-in’. 
Hence, its endorsement for the remedy was obiter. However, its declarator, which 
recognises the extension of the right of pre-emption with the lease, foreshadows 
specific performance as a permissible remedy. Additionally, its in principle 
unanimous support for the ‘stepping-in’ remedy would be hard to resist. Untethered 
by outstanding issues, the facts in this case establish a stronger foundation for 
specific performance in the form of ‘stepping-in’ than in Mokone. 

 [40]      The opportunity to overrule Mokone, arose in Tiekiedraai Eiendomme (Pty) 
Limited v Shell South Africa Marketing (Pty) Limited & 
others.[54] Tiekiedraai involved a right of pre-emption over leased land. The High 
Court had granted the ‘stepping in’ remedy as expounded 
in Owsianick, Oryx and Moolman.[55] On appeal, the Constitutional Court had 
another chance to consider the remedy. Unanimously, it chose not to grant leave to 
appeal. The interests of justice did not require consideration of novel points of law of 
general public importance that, although interesting and arguable, had not been 
contested before the High Court or the Supreme Court of Appeal.[56] Only under 
exceptional circumstances would the Constitutional Court ‘“agree to be burdened 
with the development of the common law as a court of first and last 
instance”.’[57]  Manifestly, the Constitutional Court was not of the view that its obiter 
disposition favouring the ‘stepping in’ remedy was wrong. 

[41]      Notwithstanding Mokone, the excipients took the extraordinary step of 
delivering supplementary heads of argument to produce Spearhead as authority for 
the principle that the huur gaat voor koop rule protects only the terms of the lease on 
renewal; that it does not protect collateral rights that are unconnected with the lease; 
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and that pre-emption is a personal right, which expires or lapses if the lessee does 
not exercise it.     

 [42]      Remarkably, Spearhead refers not even once to the Constitution. The 
majority applied the precedent in Shalala. As theoretically justifiable as its rule-
choice of relying on precedent was, the Supreme Court of Appeal did not consider 
whether practically it was necessary to develop the common law under s 8(3)(a) of 
the Constitution. Perhaps the parties did not invite it to do so. Whatever the reason, it 
missed the opportunity of developing the common law under the Constitution.  

[43]      Mokone did not refer to Spearhead. However, it reversed the previous 
situation under the common law of not extending to collateral terms such as a right of 
pre-emption. Mokone overrules the majority’s holding in Spearhead that the huur 
gaat voor koop rule protects only the terms of a lease and not collateral rights 
unconnected with the lease. Following upon the development of the common law 
in Mokone, distinguishing between collateral and incidental terms in a lease is no 
longer necessary; all terms are extended with the renewal of a lease. This would 
apply to both pre-emptions and options to purchase, notwithstanding their material 
differences. 

[44]      Furthermore, pre-emptions persist even through double or multiple sales, 
irrespective of whether the leases are personal or real rights. Whether they exist is a 
matter of proof determined by interpretation and inferences from facts. 
Distinguishing Mokone on the basis that it did not involve successive purchases but 
a renewal of a lease does not help the excipients. Overwhelmingly, in double sales 
the authorities distinguish third party purchasers who knew of the pre-emption or 
option as having acted mala fide and fraudulently.[58] An honest second purchaser 
is in a tenuous position even if it did not know of the pre-emption. Equities may 
inform an enquiry to determine the relative hardships of each 
purchaser.  Exceptionally, the equities must weigh most heavily in favour of a 
fraudulent third party purchaser to convince a court not to set aside the sale. In that 
event, a mala fide purchaser will not be spared of an action for damages.[59]  

[45]      Another factor that distinguishes this case from the others cited above is the 
quality and quantity of evidence. All extensions, cessions and assignments of the 
lease were in writing and endorsed against the appropriate title deeds when the 
property was sold and transferred. Such evidence puts this case beyond the 
controversy that arose in the precedents cited above about whether the pre-emption 
exists, what its terms are and, importantly, whether it complies with the formal 
requirements for a valid pre-emption relating to land.  Furthermore, the Agreement of 
Substitution of Lessor (Annexure ‘G’) explicitly transferred the obligations of 
Primeinvest to the Kunzaan Trust: 

[50]      On the facts, clear evidence supports the inference that the parties to the 
various transactions intended to transfer the pre-emption with the lease. 
Applying Mokone to this case, ex lege the right of pre-emption co-existed with the 
lease, notwithstanding multiple transfers of ownership in the land and rights in the 
lease. Additionally, the pre-emption transferred with the lease under s 1(2) of the 
Formalities Act. This Act dispenses with determining whether the pre-emption was a 
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personal or real right. The ‘stepping-in’ remedy is competent both on the facts and 
on the law. 

[51]      The following order is made: 

The exception is dismissed with costs, including the costs of two counsel. 

Kwafel CC v KwaDukuza Municipality and Others (AR691/2017) [2020] 
ZAKZDHC 48 (16 October 2020) 

Costs –cost order- matter is moot-court will not make a determination on punitive 
court order 

In the court a quo the appellant had brought an application for an interim interdict, 
pending the institution of review proceedings. In terms of the interdict an order was 
sought to prevent the conclusion of contracts pursuant to a tender process, and to 
interdict the first respondent from taking any steps to implement the tender or 
awards.[1] 

  

[3]        The court a quo dismissed the interdict with costs on the attorney and client 
scale. 

[4]        The issues on appeal are: 

(a)       Whether this court can entertain the merits of the case despite agreement 
between the parties that the matter is moot. 

(b)       In the event of this court finding that the matter is moot, can this court make a 
determination on the punitive costs order made by the court a quo. 

[24]      The court a quo granted costs against the appellant on the attorney and 
client scale. The reasons for the costs order appear to be linked to the court a quo’s 
opinion that the appellant should be punished for its failure to first request reasons in 
terms of s 5 of the Promotion of Administrative Justice Act 3 of 2000 and for 
following the wrong procedure. It was argued by Mr Pillemer that the reasons by the 
first respondent that were relevant to the interim order sought had already been 
given and thus it would not have made sense to ask for further reasons. 

  

[25]      In order for this court on appeal to interfere with the court a quo’s finding, it 
must be satisfied that it was influenced by wrong principles or a misdirection on the 
facts. In this regard, the court in Limpopo Legal Solutions & another v Eskom 
Holdings Soc Ltd 2017 (12) BCLR 1497 (CC) para 20 stated the following: 

‘A costs award, of course, falls within a court’s discretion. An appellate tribunal 
cannot willy-nilly intervene.  The grounds for interfering are limited.  Khampepe J 
aptly summarised the applicable standard: 

“When a lower court exercises a discretion in the true sense, it would ordinarily be 
inappropriate for an appellate court to interfere unless it is satisfied that this 
discretion was not exercised— 
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‘judicially, or that it had been influenced by wrong principles or a misdirection on the 
facts, or that it had reached a decision which in the result could not reasonably have 
been made by a court properly directing itself to all the relevant facts and principles.’” 

[26]     As to the circumstances in which an award of costs on an attorney and client 
scale should be granted, the court in Public Protector v South African Reserve 
Bank 2019 (6) SA 253 (CC) para 8 stated: 

‘Costs on an attorney and client scale are to be awarded where there is fraudulent, 
dishonest, vexatious conduct and conduct that amounts to an abuse of court 
process. As correctly stated by the Labour Appeal Court — 

“(t)he scale of attorney and client is an extraordinary one which should be reserved 
for cases where it can be found that a litigant conducted itself in a clear and 
indubitably vexatious and reprehensible [manner]. Such an award is exceptional and 
is intended to be very punitive and indicative of extreme opprobrium.”’[2] 

  

[27]      While the appellant’s argument appears to be convincing, as to the punitive 
costs order by the court a quo, the test on appeal as stated in Public Protector para 
144 is that: 

‘Ordinarily, it would be inappropriate for an appeal court to interfere in the exercise of 
a true discretion, unless it is satisfied that the discretion was not exercised judicially, 
the discretion was influenced by wrong principles, or a misdirection on the facts, or 
the decision reached could not reasonably have been made by a court properly 
directing itself to all the relevant facts and principles. There must have been a 
material misdirection on the part of the lower court in order for an appeal court to 
interfere.  It is not sufficient, on appeal against a costs order, simply to show that the 
lower court's order was wrong.’ 

  

[28]      In Women in Capital Growth dealing with the issue of costs, the court stated 
the following 

‘[27]  ….. The costs that were referenced are those ordinarily incurred by 
parties who engage upon litigation of commercial importance in urgent 
circumstances. No exceptional circumstances were disclosed. Hence this 
court, in terms of s 16(2)(a)(ii), cannot attach any weight to the costs incurred 
as a basis to hold that our decision on appeal would have a practical effect or 
result.’ 

  

[29]      In order for this court to interfere, it would be necessary that we consider the 
merits of the application and to arrive at the conclusion that the order was influenced 
by wrong principles or that there was a clear misdirection by the court a quo. Since 
we are of the view that this is not justifiable and required in this instance, we will not 
venture on the issue and interfere with the discretion by the court a quo. There are 
also no exceptional circumstances for this court to interfere with the discretion of the 
court a quo. 

 [30]      In the circumstances, I make the following order: 
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            The appeal is dismissed with costs. 
 

Turkcell Iletisim Hizetleri AS and Another v MTN Group Limited and Others 
(2013/44462) [2020] ZAGPJHC 244 (6 October 2020) 

Pleadings – Amendment of pleadings and discovery of   documents. Amendments 
introducing vagueness in pleadings should not be allowed – pleading of foreign law 
must refer to the specific law upon which the pleader relies. 

Discovery – the principle that a court will not easily go behind the affidavit of a 
person asserting that relevant documents have been discovered, restated. Privileged 
documents: The principle of joint or common interest in privileged documents 
accepted and applied. 

Privileged documents- The principle of joint or common interest in privileged 
documents accepted and applied. 

 

 [1] The plaintiffs instituted an action against the defendants during 2013 in which 
action they claim US$ 4 198 201 610, interest and costs, based on a claim alleging 
that the conduct of the defendants had unlawfully deprived the plaintiffs of economic 
opportunities acquired by them or one of them. 

[2] The first plaintiff is Turkcell ĺletişim Hizmetleri A.S., a joint stock company under 
the laws of the Republic of Turkey with its principal place of business at Turkcell 
Plaza, Mesrutlyet Cadessi No: 71, 34430 Tepebasi, Istanbul, Turkey. 

[3] The second plaintiff is East Asian Consortium B.V. It is described thus: 

‘2.1 East Asian Consortium B.V.  is a private company with limited liability 
incorporated under the laws of the Netherlands and with its principal place of 
business at Rokin 55, 1012 KK Amsterdam, The Netherlands. 

2.2 At all material times set out below, until 18 June 2007, the first plaintiff 
owned the shares of the second plaintiff. 

2.3 On 18 June 2007, the first plaintiff transferred its shares in the second 
plaintiff to a wholly-owned subsidiary of the first plaintiff. 

2.4 During the period 2006 to 2007, the second plaintiff transferred all its 
assets to the first plaintiff, which is in the result, the owner of the claims set 
out herein. 

2.5 The second plaintiff joins in this action for the interest that it has in any 
judgment that may be given 

2A In the alternative to paragraphs 2.4 to 2.5 above, and in the event of it 
being held that the Second Plaintiff’s claims set out herein were not 
transferred to the First Plaintiff and that, as a consequence, the second 
Plaintiff remains the owner of the said claims, the Second Plaintiff pursues the 
said claims, and the First Plaintiff joins in this action for the interest that it has 
in any judgment that may be given.’ 
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[4] The first defendant is MTN Group Limited, a company incorporated in terms of 
the company laws of the Republic of South Africa with its principal place of business 
at 216 14th Avenue, Fairlands, Johannesburg. 

[5] The second defendant is MTN International (Mauritius) a company 100% owned 
by the first defendant and incorporated in terms of the laws of the Republic of 
Mauritius with its principal place of business at 5th Floor, Barkley Wharf, Suite 525, 
Le Caudan Waterfront, Port Louis, Mauritius. 

[6] The third defendant is Mobile Telephone Networks Holdings (Pty) Ltd, a company 
100% owned by the first defendant and incorporated in terms of the company laws of 
the Republic of South Africa with its principal place of business at 216 14th Avenue, 
Fairlands, Johannesburg. 

[7] The fourth defendant is MTN International (Pty) Ltd, a company incorporated in 
terms of the company laws of the Republic of South Africa with its principal place of 
business at 216 14th Avenue, Fairlands, Johannesburg. 

[8] The second to fourth defendants are referred to as the ‘MTN defendants’ and the 
MTN Group interchangeably, although strictly speaking, no interlocutory order can 
be made against the second defendant as it has disputed the jurisdiction of this 
court. 

[9] The fifth defendant is Freedom Phuthuma Nhleko, an adult male, the chairman of 
the first, third and fourth defendants and at all material times a director of the first, 
third and fourth defendants and the Chief Executive Officer of the first defendant, 
with business address c/o Pembani Group, Inanda Greens Office Park, 2nd Floor, 
Building 3, Wierda Road West, Sandton. 

[10] The sixth defendant is Irene Charnley, an adult female and at all material times 
a director of the first, second, third and fourth defendants with business address at 
Smile Communications, 12 Culross Road, Bryanston. 

[11] I refer to the parties as plaintiffs and defendants as they are referred to in the 
pleadings, although the plaintiffs are applicants in the first two applications before me 
and the respondent in the third application, whilst the fifth defendant is the applicant 
in the third application. 

[12] There are three applications before me. The first is an application by the 
plaintiffs to amend the particulars of claim, the second is an application by the 
plaintiffs to compel further and better discovery by the MTN defendants and the third 
application is brought by the fifth defendant to amend his plea. The argument in each 
application was heard for a full day. The heads of argument in each application ran 
into hundreds of pages. The issues that were argued are numerous. It will not be 
possible to deal with each and every point raised by counsel. 

[13] After citing the parties the plaintiff sets out how its claim arose. In short, the 
government of the Islamic Republic of Iran (Iran) issued an international tender 
invitation for a licence for a global system for mobile communications (the GSM 
licence) for the operation of a GSM cellular phone public network in Iran. 

[14] The plaintiffs’ claim is based, generally speaking, on a relationship that existed 
between them and others prior to and at the time when the tenders for the GSM 
licence were submitted. 
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[15] The plaintiffs’ locus standi is derived from its inter-relationship with each other 
and other third parties with whom one of more of them were in a joint venture. A 
detailed description of the plaintiffs’ relationship with each other and others is 
furnished in the particulars of claim. 

[16] The summons was issued in 2013. During 2015 the plaintiffs sought and 
obtained an amendment to the particulars of claim before Francis J in 2017. In terms 
of that amendment, which was opposed and sought by filing an affidavit setting out 
the reasons for the amendment, the current position regarding the plaintiffs’ locus 
standi was established. The amendment had the effect of removing the second 
plaintiff as a claimant for relief. 

 

The plaintiffs’ application to amend 

[17] During November 2019 the plaintiffs again sought to amend the particulars of 
claim. The defendants all objected to the amendment on a number of grounds. This 
compelled the plaintiffs to launch an application to amend the particulars of claim in 
terms of the Rules of Court. The amendment now sought is said to relate to a ‘minor 
corporate transaction’, which has nothing to do with the merits of the action and that 
it might impact on the locus standi of one of the two plaintiffs. 

[18] The plaintiffs correctly contend that the particulars of claim, as they currently 
stand, reflect that the first plaintiff has locus standi on the basis that it acquired all of 
the second plaintiff’s assets including the claim at issue against the defendants, in an 
inter-company transfer during 2004 to 2005. 

[19] The first part of the plaintiffs’ proposed amendment deletes the paragraphs in 
which a transfer to the first plaintiff of the second plaintiff’s assets are alleged. The 
deletion means that the main claimant is now the second plaintiff. The defendants do 
not oppose that deletion and the plaintiffs could have filed its amended pages as of 
right. Whether it did so or may still do so, is not at issue in these proceedings. The 
defendants do, however, object to the second part of the proposed amendment 
which reads: 

‘14.3 Thereafter the second plaintiff became incorporated. 

14.4 On or about the date of its incorporation: 

14.4.1 the second plaintiff accepted and/or took up the rights and 
obligations under and/or adopted the Turkcell Consortium joint venture 
agreement and thereby became a contracting party to that agreement 
in the place of the ‘SPV’ defined therein; and/or 

14.4.2 the other parties to the Turkcell Consortium joint venture 
agreement agreed to the substitution of the second plaintiff as a party 
thereto in the place of the “SPV”. 

14.5 In the alternative to what is pleaded in paragraph 14.4 above, in the 
event that it is found that the second plaintiff: 

14.5.1 did not accept and/or take up the rights and obligations under 
and/or adopt the Turkcell Consortium joint venture agreement and/or 
did not become a party to it; or 
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14.5.2 the other parties to the Turkcell Consortium joint venture 
agreement did not agree to the substitution of the second plaintiff as a 
contracting party to it, then the rights and obligations of the ‘SPV’ under 
the Turkcell Consortium joint venture agreement and the benefits 
flowing therefrom accrued to and became, alternatively remained, 
vested in the first plaintiff and Ericsson, and the first plaintiff and 
Ericsson became, alternatively remained, parties to the Turkcell 
Consortium joint venture agreement. 

14.6 The benefits in question accrued to or became, alternatively remained, 
so vested in the first plaintiff and Ericsson, and the first plaintiff and Ericsson 
became, alternatively remained, parties to the Turkcell Consortium joint 
venture agreement by operation of the laws of Switzerland, which govern the 
Turkcell Consortium joint venture agreement and its construction to the extent 
that those laws do not conflict with any mandatory legal provisions in the 
Islamic Republic of Iran. 

14.7 All the conditions precedent to the Turkcell Consortium joint venture 
agreement were timeously fulfilled alternatively were timeously waived, 
whereupon that agreement became legally binding upon its parties. 

14.8 A reference hereafter in these particulars of claim to “the second plaintiff” 
or to “the plaintiffs”, insofar as that includes a reference to the second plaintiff, 
must, depending upon the context, be construed as a reference to the second 
plaintiff as described in paragraph 2 above, alternatively to the members of 
the second plaintiff when the second plaintiff was still a joint venture (namely 
to the first plaintiff and Ericsson alternatively to the first plaintiff alone), further 
alternatively to the second plaintiff acting as the representative of the 
member(s) of the second plaintiff when it was still a joint venture.’ 

[20] The defendants have raised a number of objections. It is not necessary to deal 
with each and every objection as I am of the view that two of these objections go to 
the root of the matter and can be dealt with in initio. 

[21] The current position is that the claim is alleged to vest in the first plaintiff to the 
exclusion of the second plaintiff in that the first plaintiff acquired all the assets of the 
second plaintiff including the instant claim. The amendment that deletes that 
allegations pertaining to the transfer of assets from the second plaintiff to the first 
plaintiff, as indicated, may have been effected by the plaintiffs without further ado. It 
is significant that this position was obtained due to an amendment effected by the 
plaintiffs, having been allowed by Francis J, after hearing an opposed application to 
effect an amendment. 

[22] Two of the principles governing amendments of pleadings relate to an 
amendment not rendering a pleading vague and excipiable and when a party wishes 
to rely on foreign law it is a question of fact that is required to be properly and fully 
pleaded. 

[23] All the parties relied on Moolman v Estate Moolman[1] where it was held[2]: 

‘[T]he practical rule adopted seems to be that amendments will always be 
allowed unless the application to amend is mala fide or unless such 
amendment would cause an injustice to the other side which cannot be 
compensated by costs, or in other words unless the parties cannot be put 

http://www.saflii.org/za/cases/ZAGPJHC/2020/244.html#_ftn1
http://www.saflii.org/za/cases/ZAGPJHC/2020/244.html#_ftn2
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back for the purposes of justice in the same position as they were when the 
pleading which it is sought to amend was filed.’ 

The onus is on a party seeking the amendment to establish that the other party will 
not be prejudiced by it.[3] 

[24] The first objection that I deal with is that the amendment introduces matter that 
will render the pleading vague and embarrassing and excipiable. As can be seen, 
para 14.8 alleges that: 

‘A reference hereafter in these particulars of claim to “the second plaintiff” or 
to “the plaintiffs”, insofar as that includes a reference to the second plaintiff, 
must, depending upon the context, be construed as a reference to the second 
plaintiff as described in paragraph 2 above, alternatively to the members of 
the second plaintiff when the second plaintiff was still a joint venture (namely 
to the first plaintiff and Ericsson alternatively to the first plaintiff alone), further 
alternatively to the second plaintiff acting as the representative of the 
member(s) of the second plaintiff when it was still a joint venture.’ 

[25] It would immediately be clear that the pleading will up to para 14.8 mean one 
thing when the second plaintiff is referred to, ie, that which is set out in para 2 and 
even so in the sub-paragraphs preceding para 14.8 of the amendment. From para 
14.8 or maybe excluding it, but only thereafter the defendants are required to 
determine the context of each use of the words ‘the plaintiffs’ or ‘the second plaintiff 
according to the context in which it is used, alternatively. . .’ . 

[26] Counsel for the fifth defendant submitted that there are multiple permutations 
that can be attributed to the use of the words plaintiffs and second plaintiffs. 

[27] This manner of pleading, especially where the locus standi of the plaintiffs, or 
either of them, forms a serious dispute, is highly undesirable. It is by no means a 
minor issue in the matter. Indeed the heads of argument for the plaintiffs refer to it as 
‘a vital issue that falls to be determined at the trial’.[4] 

[28] The confusion introduced by this manner of pleading is self-evident. The very 
requirement that it must be read in its context shows that it is capable of a number of 
interpretations. This in itself indicates that the pleading is vague and embarrassing 
as stated by Davis AJA[5]: 

‘I have no doubt that, viewed in this way, this alternative plea is vague and 
embarrassing: the argument of respondent's counsel of itself shows this fact 
clearly. He puts forward three (or at least two) alternative methods on which 
this plea "can be supported": in other words, he gives several ways in which it 
may be read. … I have myself given what may be yet another construction of 
this pleading; the learned Judges in the Provincial Division have adopted yet 
another. It seems to me impossible to say that a defence is not vague and 
embarrassing in terms of the Rule if it can be read in any one of a number of 
ways, and I cannot say that the embarrassment is other than substantial. After 
all, we have to look at the matter from the point of view of the party who is 
faced with a pleading of this nature.’ 

[29] I am of the view that it is highly prejudicial for the defendants to determine, 
according to the context, what is meant by the plaintiffs. More appropriate is for the 
plaintiffs to say what they intend saying to allow the defendants to understand the 

http://www.saflii.org/za/cases/ZAGPJHC/2020/244.html#_ftn3
http://www.saflii.org/za/cases/ZAGPJHC/2020/244.html#_ftn4
http://www.saflii.org/za/cases/ZAGPJHC/2020/244.html#_ftn5
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case they have to meet. Each defendant may read the context differently and 
unintentionally react differently and not properly plead its case. This, in my view, is 
what is meant by the authorities holding that the amendment should not cause the 
opposing party prejudice. No order for costs or postponement can cure the prejudice 
that I referred to. 

[30] The plaintiffs’ response that a litigant is at liberty to plead alternatives, misses 
the gravamen of the objection that it is vague and embarrassing manner of pleading 
that leads to prejudice.  

[31] The introduction of para 14.8 goes to the root of the matter as the history shows 
that the plaintiffs’ locus standi has been and remains a serious point of dispute in the 
matter. The introduction of the amendment would cause the defendants an 
embarrassment that should not be allowed. 

[32] The second objection that is, in my view, well taken relates to the question of 
foreign law introduced in the amendment. It is common cause between the parties 
that proving foreign law is proving a fact and that foreign law is proven through the 
testimony of an expert.  

[33] There is a difference in approach by the plaintiffs and the defendants. The 
plaintiffs, in my view, miss the requirements regarding the manner of pleading or as 
sixth defendant’s counsel argued she only requires: ‘it to be identified’. That is the 
objection raised by the defendants, not the manner of proof by way of expert 
evidence as perceived by the plaintiffs. Foreign law is a question of fact, not law. 
Hence, a party relying on foreign law must both plead it and prove it, just as other 
facts are proved by appropriate evidence.  

[34] The pleading of a foreign law as a fact, in my view, requires some 
elucidation. One cannot just say, as the plaintiffs do, that they rely on Swiss law to 
yield a particular result. The suggestion that the defendants should consult an 
appropriately qualified Swiss lawyer in order to determine what case the plaintiffs 
wish to make, is without merit. The rhetorical question can be asked: what must they 
ask this Swiss lawyer? 

[35] It is also not an answer to suggest that clarity will be obtained through the expert 
summaries in due course. It is the pleadings that determine the issues and the 
defendants are entitled to know and plead to the allegations made by the plaintiffs. 
The pleadings must set out the essential facts necessary to elucidate precisely what 
principle of Swiss law yields the outcome which they plead to constitute a proper 
cause of action. The prejudice to the defendants in having to plead to the whole of 
the Swiss law is, in my view, manifest. 

[36] The plaintiffs plead that: ‘by the operation if the laws of Switzerland. . .’ the 
benefits accrued or vested in the first plaintiff. This is a conclusion drawn from the 
facts and not fact specific. A reference to the Swiss law is insufficient as 

‘where the relevant foreign law is statutory in nature then in my opinion it is 
the right and duty of the court itself to examine the statute and to determine 
the meaning and effect thereof in the light of the expert testimony’ 

This would equally be applicable to common law. 

[37] I am persuaded that much more is required than a mere statement that by the 
operation of the laws of Switzerland the law of a foreign country is invoked in a case 
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such as where the locus standi of the plaintiffs depend on the acceptance and 
implementation of that law, it requires of the party relying thereon to plead it’s case 
with fairness.  

[38] Surely, a responsible pleader must be able to ascertain precisely what part of 
the law is relied upon; it has to determine what the principles are; it has to determine 
if there are exceptions that may sustain a defence. 

[39] The fact that foreign law is a matter of fact does not result that those facts which 
are relevant should be pleaded with any less particularity than would be the case in 
South African law. 

[40] The plaintiffs relied heavily on Australian law, submitting that it supports its 
manner of pleading. However, I am of the view that these authorities point the other 
way. Firstly, the second question dealt with in Regie namely, whether it was 
necessary for a plaintiff who sees a forensic advantage in the foreign law (for 
example, in its provision for strict liability) to plead the law. The court answered this 
positively by stating: 

‘It follows that the rule must be which Dicey regards has “well established” 
namely that “a party” who relies on a foreign lex loci delicti “must allege, and, 
if necessary, prove it”’  

The case therefore is an authority for the proposition that the foreign law must be 
particularly pleaded when it was stated that a party 

‘should give full particulars of the precise statute, code, rule, regulation, 
ordinance or case law relied on, with the material sections, clauses or 
provisions thereof. A mere allegation to that an instrument depending on 
foreign law is null and void is too vague. ’  

According to McCormish with reference to Regie the following applies: 

‘So far as the technical rules of pleading are concerned foreign law is and an 
uneasy fit. Despite its “legal” content, foreign law is treated as a matter of fact 
and is thus subject to the normal rules of about pleading and particularising 
material facts.’  

with the consequences being that 

‘it will not suffice to plead merely the conclusion of foreign law upon which the 
parties relies. Rather the contents and substance of the foreign law are 
material facts that must be set out with appropriate particulars.’  

[41] McCormish further states:  

‘Thus, even if the non-mandatory nature of Australian choice of law rules does 
not oblige plaintiffs to plead the applicable law, they should certainly be 
obliged to plead sufficient facts to allow the defendant to identify the 
applicable law and plead any defences that may arise thereunder.’ 

[42] In the English case of University of Glasgow v The Economist; University of 
Edinburgh v The Economis  the court reflected on the English position:  

‘It is trite law that the party who alleges must prove. . . . 

. . . 
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Determination of foreign law is a question of fact. The rules governing 
pleadings in this respect are Order 18, Rule 7: . . . 

 . . . 

The Notes to Order 18, rule 8, which deal with ‘Matters which must be 
specifically pleaded’ under Order 18, Rule 8(7) say this: ‘Where foreign law is 
pleaded in support of, or as a defence to an action, certain particulars should 
be given. Foreign law must be adequately pleaded, and to avoid surprise at 
the trial a party must also plead the peculiar sense and construction of words 
in a foreign document or of matters of substantive foreign law’.  

[43] In an older case, Russell v Van Galen (‘Van Galen’), the Court of Appeal of 
Bermuda (a British Overseas Territory) referred with approval to the following 
passage from Dicey & Morris on The Conflict of Laws (9th Edn):   

‘We were referred to Dicey & Morris on The Conflict of Laws (9th Edn). Rule 205 
(page 1124) reads: 

“(1) In any case to which, in accordance with this digest, foreign law applies, 
that law must be pleaded and proved as a fact to the satisfaction of the judge 
by expert evidence or sometimes by certain other means. 

(2) In the absence of satisfactory evidence of foreign law, the court will apply 
English law to such a case.” 

The editors comment on that rule as follows: 

“The principle that, in an English court, foreign law is a matter of fact has long 
been well established. It has two important practical consequences: (i) 
Foreign law must be pleaded. The general rule is that if a party wishes to rely 
on a foreign law, he must plead it in the same way as any other fact … (ii) 
Foreign law must be proved. English courts take judicial notice of the law of 
England and of notorious facts, but not of foreign law. Consequently, foreign 
law must be proved in each case.”’  

[44] The court in Van Galen held, with reference to these principles:  

‘The defendant argues that the award of damages for loss of earnings should 
be reduced by 30 per cent. That involves a consideration of foreign law. He 
relies on that law. The onus was on him to prove it as a matter of fact. He has 
not pleaded it; and even if he had, such evidence as emerged in one way or 
another was wholly inadequate. The relevant foreign law was neither pleaded 
nor proved; and it is for those reasons that, in my view, ground of appeal must 
fail and grounds 3 and 4 of the cross appeal must succeed: in other words, 
there should not have been any deduction in respect of English income tax 
from the award of damages for loss of earnings, past or prospective.’ 

[45] I am of the view that the plaintiffs must plead the particularity of the Swiss law 
upon which they rely as those are the material facts that they need to establish in 
order to arrive at the legal conclusion that the plaintiffs have locus standi. This is also 
so in English law, referred to by LAWSA in support of its view that foreign law must 
be pleaded. This is all the more so because the pleading proposes the operation of 
the laws of Switzerland to govern the Turkcell Consortium Joint Venture Agreement 
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and its construction but only to the extent that those laws do not conflict with the 
mandatory legal provisions in Iran. This manner of pleading is vague in the extreme. 

[46] The English case of Ascherberg, Hopwood & Crew Ltd v Casa Musicale 
Sonzogno di Piero Ostali, Societa in Nome Collettivo  is instructive. In that case, as 
in the present, the contention was that it was not necessary for one of the parties 
relying on Italian law to particularise its reliance. 

The court rejected this: 

‘Secondly, they contended that the amendment that was permitted and indeed 
called for by the judge's order by way of particularising their contentions as to 
Italian law was too detailed and too stringent. It was argued initially that, since 
their contentions on Italian law were by the order required to be set out in 
affidavit form, this amendment of the pleadings would involve unnecessary 
duplication by setting them out also in the defence. I think, with respect, that 
there is nothing in that point, because once they have their detailed affidavit of 
their expert's views on the various points of Italian law that they consider to be 
relevant, the defence can by a short amendment incorporate that document 
by reference. 

Further, counsel for the composer's heirs was concerned lest, if he was 
required to particularise in such detail, his expert when under cross-
examination on his affidavit would not be able or allowed to rebut any 
suggestion of error by reference to some law or authority which was not 
already referred to in the particulars by reference. For my part I think that this 
anxiety is wholly ill-founded; and this view was expressly confirmed by 
counsel for the plaintiffs. Accordingly I see no ground for differing from the 
judge as to the particularity required.’ 

[47] The same point was made in Belhaj v Straw where the claimants were relying 
on breach of laws of various countries without pleading what those laws were or 
what they said. The Court of Appeal stated that: 

‘The claimants advance no authority for the proposition that the applicability of 
foreign law cannot be determined at the pleading stage in the absence of 
either party pleading a case in foreign law; and we reject the suggestion that 
the timely resolution of the issue by reference to the 1995 Act, which is plainly 
raised on the facts and in the pleadings in the way we have indicated, should 
yield to the (evidential) presumption of similarity, for what might be described 
as tactical reasons.’ 

[48] The Court of Appeal went further to state that 

‘The inevitable result of all this is that the claimants will have to plead their 
grounds for asserting that the conduct alleged is unlawful in accordance with 
the judge's order; and if they do not do so, or fail to prove their case on the 
point, their pleading will be deficient and their claims will fail—subject of 
course to the important public policy exception in section for which the judge's 
order catered. This is no more and no less than is appropriate in our view in 
accordance with the ordinary rules of pleading which require litigants to set 
out the material facts which they must prove in order to make good their claim: 
see CP r 16.4(1)(a).’ 
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[49] This is in accordance with our law which requires the provisions of the statute to 
be expressly identified or that the material facts which bring the statute into operation 
must be fully set out.  

[50] Both the grounds of objection show that there is at least 

‘a real doubt whether or not prejudice or injustice will be caused to the 
defendant if the amendment is allowed . . . .’  

[51] Having come to this conclusion, it is unnecessary to consider the objection that 
the proposed amendment is lacking of bona fides and I say nothing about it as it may 
still have to be decided in the future. 

[52] Based on the above two considerations alone, I am of the view that the 
proposed amendment cannot be granted and that the application to amend the 
particulars of claim should be dismissed. 

The plaintiffs’ application for further and better discovery. 

[53] In the second application, the plaintiffs seek an order for further and better 
discovery by the MTN defendants. The additional documents sought are alleged by 
the plaintiffs to underlie a report authored by an independent special committee 
appointed by the MTN Group to investigate allegations substantially the same as 
those which are the subject matter of this action and, which committee was chaired 
by Lord Hoffman. 

[54] The MTN defendants resist the order sought on the basis that the documents to 
which the plaintiffs are entitled have been discovered and that others are either 
irrelevant or are privileged due to the fact that the Hoffman Committee was engaged 
to furnish legal advice to the MTN defendants and for purposes of litigation. 

[55] Although the report itself has been discovered together with certain attachments, 
the plaintiffs seek access to each and every document referred to in the report and a 
report referred to as the KPMG report that was provided to the Hoffman Committee. 

[56] The sixth defendant who is a former senior executive of some of the MTN 
defendants has also filed opposing papers on, inter alia, the basis of a joint or 
common interest in a legal privilege in certain of the documents sought by the 
plaintiffs. Although no formal application for leave to intervene was filed, such leave 
was sought in her affidavit and the plaintiffs did not object to the intervention. 

[57] The two categories of documents, ie, those that are relevant or irrelevant to the 
issues and those that are privileged, are the issues that merits consideration in this 
matter. 

[58] The background to the documents sought is best set out as per the affidavit filed 
by the MTN defendants: 

‘10 On or about 26 January 2012, the United States attorneys for the plaintiffs in the 
US proceedings, Patton Boggs, furnished to Freshfields a draft complaint, in the 
United States District Court for the District of Columbia in Washington DC, against 
MTN Group and MTN Mauritius.  The plaintiffs alleged inter alia that – 

10.1 MTN Group and MTN Mauritius had conspired with Iranian officials to 
oust the plaintiffs from the consortium which had been awarded the licence for 
the second GSM network in Iran. 
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10.2 Four high-level executives of the MTN Group were at the centre of the 
defendants' actions to take the license from the plaintiffs.  They included the 
fifth and sixth defendants in the present proceedings. 

11 The allegations in the draft complaint are mirrored in the present proceedings. 

12 On or about 1 February 2012, the board of directors of MTN Group resolved to 
appoint a special independent committee to investigate the allegations made by the 
plaintiffs in the draft complaint, to report to the board on the findings of its 
investigations and to advise and make recommendations as to any actions to be 
taken in connection with their findings.  The committee included 2 non-executive 
directors of MTN Group and was chaired by an eminent international jurist and 
retired Law Lord, Lord Leonard Hoffmann ("the Hoffmann Committee" or "the 
Committee"). 

13 Following its investigation, the Committee produced a report dated 1 February 
2013 entitled “Report of the Independent Special Committee appointed by the Board 
of MTN Group Ltd to investigate allegations in United States proceedings by 
Turkcell” (“the Hoffmann Report” or “the Report”). 

14 The plaintiffs make various references to the Report in their notice of motion and 
founding affidavit. 

15 The MTN defendants discovered the Report as item 1900 of the first schedule to 
their discovery affidavit dated 30 October 2018.  The Report runs to about 193 pages 
and has 10 appendices, some of which are voluminous.  A copy of the Report and its 
appendices will be made available to this Court at the hearing. 

16 Annex "VDO5" to the plaintiffs' founding affidavit is a copy of the Charter of the 
Hoffman Committee.  Clause 4.5 of the Charter provided as follows: 

"4.5 The investigation shall be covered by a duty of confidentiality and shall be 
privileged (it being conducted at the instance of the Board, in contemplation of 
litigation).  Consequently: 

4.5.1 the Committee shall maintain the confidentiality of the 
investigation and deliberations in connection with its responsibilities 
under this charter; 

4.5.2 disclosure to the Board, or others within the Company, or as may 
be necessary for the purposes of its investigation, may be made as the 
Committee deems appropriate; 

4.5.3 any advice the Committee provides to the Board may include 
legal advice, including advice received from legal advisers to the 
Committee and/or the Company; and 

4.5.4 publication of any report of the Committee's findings (including 
any interim report) is to be decided by the full Board, on the 
recommendation of the Committee". 

17 The contemplated litigation referred to in clause 4.5 of the Charter was the 
litigation in the United States, which was threatened against MTN Group and MTN 
Mauritius in the draft complaint. 



500 
 

18 The Hoffmann Report was delivered to the board of the MTN Group on or about 1 
February 2013.  The only, or in any event the dominant, purpose of the Report was 
to provide legal advice to the MTN Group on the outcome of the Committee's 
investigation in response to the anticipated litigation.  As is apparent from clause 4.4 
of the Charter, the Chairperson, Lord Hoffmann himself, was "responsible for 
overseeing and validating the investigation, as well as ensuring its integrity and 
independence."  Moreover, the Board proposed to refer the Report to the attorneys, 
whom it had engaged to defend MTN Group and MTN Mauritius against the 
allegations against them in the draft complaint, for purposes of obtaining their advice. 

19 The Hoffmann Committee's covering letter, which attached the Report, ended 
with the following recommendation: 

"We recommend that, subject to legal advice in relation to the proceedings in 
the United States, the Report be published". 

 [132] In The Cherry Blossom, the Belhaj decision was endorsed and applied and it 
was said that it was necessary to have regard: 

‘to customary international law and, in particular, the manner in which the 
principle is interpreted and applied.’  

The approach is supported by the decision in Minister of Justice and Constitutional 
Development and Others v Southern African Litigation Centre and Others. A 
reference to s 2 of the Act is consequently not objectionable. 

[133] Having come to this conclusion, it is unnecessary to deal with the further legal 
arguments advanced by the parties. 

[134] There can therefore, in my view, be no objection to the reliance on an 
interpretation aid which has been approved in The Cherry Blossom.   

[135] In these circumstances, I am of the view that the amendment should be 
allowed and the objection thereto be dismissed. 

[136] I issue the following order: 

1. Leave is granted to the sixth defendant to intervene in the application for 
further and better discovery. 

2. The plaintiffs’ application to amend: 

The application is dismissed with costs. These costs include the costs 
occasioned, in so far as the MTN defendants are concerned, the costs 
occasioned by the employment of three counsel and in the case of the fifth 
defendant, the costs of three counsel and in the case of the sixth defendant, 
the costs of two counsel. 

3. The plaintiffs’ application for further and better discovery: 

The application is dismissed with costs. These costs include the costs 
occasioned by the MTN defendants by the employment of three counsel and 
in the case of the sixth defendant, the costs of two counsel. 

4. The fifth defendant’s application to amend his plea: 

The amendment is allowed and the objection is dismissed with costs, such 
costs to include the costs of three counsel employed by the fifth defendant. 



501 
 

 Rodel Financial Services (Pty) Ltd v Legal Practitioners Fidelity Fund 
(42693/2019) [2020] ZAGPJHC 238 (7 October 2020) 

Legal Practitioners Fidelity Fund-liability to pay where attorney stole money from 
trust fund- claimants do what is reasonable to recover from the dishonest attorney 
before turning to the Fund. On the papers before me the requirement of neither the 
repealed nor of the new Act was met. The applicant has not demonstrated on its 
papers that it did all that was reasonable to recover from the attorney that which was 
stolen. This failure is fatal to its claim against the Fund. 

In this application the applicant seeks an order directing the respondent to pay it 
R265 791.03 stolen by an attorney from his firm’s trust account. The applicant had 
deposited the funds with the attorney in the circumstances outlined below. The theft 
is not contested, what is in issue is whether the facts of the matter match the 
requirements of the statute governing the respondent’s obligation to pay claims. 
Before turning to the statutes in question it is necessary to outline certain contextual 
matters. The facts will then be measured against the statutes. 

Contextual Matters 

[2]          The applicant’s business includes the providing of funding to persons who 
have concluded agreements to sell fixed property. Once a seller has sold a property 
and is entitled to be paid the purchase price they have a prospect of receiving funds. 
Those funds normally only flow on registration of transfer. The bank, which holds the 
mortgage over the property, normally enjoys a right to be paid before anyone else 
when a property is transferred. The extent to which the price to be paid to the seller 
exceeds the amount due to the mortgagor is what one might call ‘the proceeds of the 
sale’.  This is the phrase used by the applicant in this matter in its agreements with 
its clients. 

[3]          As is often the case in property transactions the local authority is owed or 
anticipates being owed municipal rates in respect of the property and unless these 
are paid, the sale cannot be registered, the property cannot be transferred in the 
office of the Registrar of Deeds from seller to purchaser. The price to be paid by the 
purchaser does not get paid until that moment. The seller has to provide for the 
payment of the rates due, or likely to fall due, to the local authority as an essential 
feature of most successful property transfers. The absence of a rates clearance 
certificate issued by the municipality can hold up the transfer and keep separate the 
buyer from the property and the seller from the ‘proceeds of the sale’.  A person who 
has sold a property is obliged and incentivised to provide funding for the payment of 
the rates as part of the preparation of the documents to be processed in the deeds 
registry for registration of transfer. This they are generally required to do by 
depositing the necessary amount to the trust account of the conveyancer who is to 
attend on the Registrar of Deeds to give effect to the transfer. 

[4]          Like most people who provide funding to others the applicant expected 
something in return. The applicant endeavours by the terms of its agreements to 
secure itself against the risk of non-payment of the funds made available to the seller 
to get the rates clearance certificate. Before making the funds available to the seller 
of a property the applicant takes cession of the proceeds of the sale as collateral for 
the funding that it pays to the seller. Why does the seller require funding if they are 
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expecting to receive the proceeds of the sale? It seems to be a matter of having the 
cash on hand to pay the expenses that need to be settled before the ‘proceeds of the 
sale’ become available. The applicant has the cash, the seller does not, so the seller 
cedes to the applicant the right to receive ‘the proceeds of the sale’ as collateral for 
the seller repaying the applicant the short-term funding made available by it, plus the 
mark-up on that sum. 

[5]          The sums involved to settle rates due to the local authority are often 
substantial from the point of view of individuals’ budgets. Individual sellers of 
property thus sometimes, as in this case, turn to entities such as the applicant for 
assistance in raising the funds required to get the rates clearance certificate issued 
so the sale can go through the Deeds Office. The conveyancer attending to the 
transfer may hold the funds for this and other purposes in trust until the clearance 
certificate has to be paid for and may make the payment to the local authority from 
the funds deposited into trust by the seller, or, as in this case, by someone, like the 
applicant, who provided funds to assist the seller. The payment to the municipality 
results in it issuing the rates clearance certificate which provides confirmation to the 
Registrar of Deeds responsible for registering the transfer of the property into the 
name of the buyer in the Deeds Office that the local authority has been or will be 
settled. The applicant providing funds to the seller in this way helps the seller clear 
the legal obstacle of rates clearance en route to realising their right to receive the 
‘proceeds of the sale’. 

[6]          The estate agent who has been the effective cause of the sale also stands 
in line for a share of the proceeds of the sale. Depending on their agreement with the 
seller, the estate agent entitled to commission is customarily paid out of the 
proceeds of the sale once these funds have been received by the conveyancer from 
the purchaser (or, more commonly, from the institution who provides mortgage 
finance to the purchaser for their own, new bond which is to be registered against 
the title deeds of the property simultaneously with the cancellation – on payment – of 
the seller’s bond). 

[7]          As may be seen from the above outline of day-to-day fixed property 
transactions the conveyancer (who is also an attorney) plays an important paymaster 
role in the process, collecting and distributing funds to those with interests in the 
sale. Conveyancers operate trust accounts. These are distinct from their business 
accounts. Where a client wants money held in trust by the attorney for a third person, 
in this case the local authority, and instructs the attorney to hold the money in trust, 
then the moneys which the client deposits into the attorney’s trust account are 
generally referred to as trust monies. Whether they are deserving of protection under 
the statutes in question in this matter is another question. 

[8]          Monies paid with the required mutual intention of the depositing client and 
the receiving attorney are protected by the Legal Practitioner’s Fidelity Fund (‘the 
Fund’), the respondent in this application, from the all-too frequently occurring risk of 
the attorney stealing trust money from the attorney’s trust account. Whether the 
requisite mutual intention was present here is another question. 

Requirements  
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[9]          The Fund is a statutory one created and designed to protect attorneys’ 
clients from this risk of defalcation of trust monies. It is a narrowly circumscribed risk 
that the client enjoys protection against by operation of the statute. Not all monies 
paid to attorneys are covered by the Fund’s mandate as set out in the Legal Practice 
Act 28 of 2014 (‘the Legal Practice Act’) which prescribes its powers and duties, in 
particular what types of claims to pay and what conditions have to be satisfied before 
the Fund is obliged to pay. The issue in this matter is whether the applicant’s claim 
falls within those statutory parameters that result in the Fund being obliged to pay 
the applicant, or not. 

[10]       Certain facts must be present and proved for the Fund to react positively to a 
claim against it, in other words, to pay the claim. The necessary facts include, in 
broad terms, that the recipient of the funds be an attorney, that the funds have been 
deposited into the attorney’s trust account, that the attorney stole them and that the 
claimant has made proper endeavours to recover the funds from the attorney. In 
broad terms, and before turning to the wording of the legislation in more detail, if any 
of these facts are missing from the narrative of the claimant’s claim, the claimant 
cannot succeed against the Fund. 

 Common Cause or Undisputed Facts 

[11]       There was an attorney involved in this matter, Mr Makhetha, who practiced 
in Bloubosrand, Randburg under the name and style of Makhetha Inc, as a 
conveyancer. As appears from the conveyancing transactions traversed in this 
matter, there was a pattern of the applicant depositing funds to Makhetha Inc’s trust 
account for onward payment to municipalities for rates clearance certificates to 
enable sales of properties to proceed to finality. Mr Makhetha stole the money from 
his trust account and has been struck off the roll of attorneys. There would thus at 
first blush appear to be satisfied three of the four broadly defined requirements set 
out above. 

[12]       The fourth, the contentious, and the decisive, requirement is whether the 
applicant made proper endeavours to recover from the attorney before presenting its 
claim to the Fund.  The precise content of this duty is a matter of legislation and as 
there are two acts of parliament potentially of application, this is a contested issue. 

[13]       For a decision on the facts of this matter, a number of assumptions may be 
made in favour of the applicant, obviating the necessity to decide many of the thorny 
issues debated by the counsel in their heads of argument, and still arrive at a 
conclusion. 

 Excussion – the Attorneys Act or the Legal Practice Act 

[14]        What an applicant claiming against the Fund must do to recover against the 
dishonest attorney is not as simple as one might initially think. This is because of the 
change of legislation. This matter is complicated by the fact that the applicant 
presented its claim to the Fund under one legislative regime and pursues its claim in 
this Court, under the new one, arguing that the later regime supplanted the former 
one because it is only procedural and thus bypasses the presumption against 
retrospectivity of legislation. The former regime was provided by the Attorneys Act 53 
of 1979 (‘the Attorneys Act’), now repealed. 



504 
 

[15]       The Attorney’s Act would by application of first principles apply to the 
applicant’s claim because it was the law at the time of the claim arising and at the 
time of the claim being lodged with the Fund. However, applicant contends that the 
conduct required by the law of a claimant trying to recover against the attorney 
before claiming against the Fund has changed to the new standard under the new 
Act, so, although applicant’s conduct might have fallen short of the law at the time of 
the claim arising, it no longer does.. 

[16]       This argument demands that I consider the provisions of section 49 of the 
Attorneys Act. The wording of the section is as follows: 

49.   Actions against fund.—(1)  No action shall without leave of the 
board of control be instituted against the fund unless the claimant has 
exhausted all available legal remedies against the practitioner in respect 
of whom the claim arose or his or her estate and against all other persons 
liable in respect of the loss suffered by the claimant. 

(2)  Any action against the fund in respect of any loss suffered by any 
person as a result of any theft committed by any practitioner, his or her 
candidate attorney or employee, shall be instituted within one year of the 
date of a notification directed to such person or his or her legal 
representative by the board of control informing him or her that the board 
of control rejects the claim to which such action relates. 

(3)  In any action against the fund all defences which would have been 
available to the person against whom the claim arose, shall be available 
to the fund. 

(4)  Any action against the fund may, subject to the provisions of this Act, 
be brought in the High Court or a magistrate’s court having jurisdiction 
within the area of jurisdiction of which the cause of action 
arose. (emphasis provided) 

 [17]       As is clear from the underlined part of the repealed section, a claim could 
not be paid by the Fund unless and until the claimant had exhausted the legal 
remedies (excussed) the dishonest attorney or the Fund consented to that not being 
done before a claim could be made against the Fund. The claimant had to have 
exhausted all available legal remedies against the attorney in respect of whom the 
claim arose or his estate before turning to the Fund for recompense. 

[18]        The corresponding section of the Legal Practice Act reads as follows: 

  

‘79.   Actions against Fund.—(1)  The Fund is not obliged to pay any 
portion of a claim which could reasonably be recovered from any other 
person liable. 

(2)  The Fund may pay all reasonable expenses and legal costs incurred 
by a claimant in exhausting his or her rights of action against another 
person. 
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(3)  The Fund may, in its discretion, before deciding whether to make full 
payment of a claim or any part of it, make an interim payment to the 
claimant of a portion of the amount for which his or her claim has been 
admitted. 

(4)  Any action against the Fund in respect of loss suffered by any person 
as a result of theft committed by a legal practitioner referred to in section 
84 (1), candidate attorney or employee of any such legal practitioner or 
juristic entity, must be instituted within one year of the date of a 
notification directed to that person or his or her legal representative by the 
Fund, informing him or her that the Fund rejects the claim to which the 
action relates. 

(5)  In any action against the Fund all defences which would have been 
available to the person against whom the claim arose, are available to the 
Fund. 

(6)  Any action against the Fund may, subject to the provisions of this Act, 
be brought in any court having jurisdiction in respect of the claim.’ 
(emphasis provided) 

[19]       As is clear from the underlined part of the section, the Fund is not obliged to 
pay any portion of a claim which could reasonably be recovered from any other 
person liable. 

What did reasonable recovery entail? 

[20]       What could be reasonably recovered on the facts of this case? What steps 
constitute reasonable efforts at recovery. And upon whom does the onus rest to 
show what could be reasonably recovered from the dishonest attorney or his estate? 

[21]        As is always the case, the overall onus to make out a case rests on the 
applicant to prove all elements of their case. Those elements are the requirements 
set out in the statute. This must, in my view, on a proper interpretation of the statute 
and in the light of the principles laid down in Pillay v Krishna,  place the onus on the 
applicant to aver facts in its founding papers that show that despite reasonable 
efforts on its part, it could not recover from the attorney. 

[22]       This, it seems to me is the appropriate approach and onus in this case 
should be understood as meaning the obligation to satisfy the essential elements of 
the statute in the founding papers. A good reason for this is that the claimant against 
the Fund knows what circumstances arose to give rise to its claim and what it did to 
recover from the attorney who stole the funds before turning its eye to the Fund. It 
should hence make out that case at the outset. The approach to be adopted in such 
cases is that outlined by Miller J in Hart v Pinetown Drive-In Cinema (Pty) Ltd 

‘At the hearing [counsel] for the respondent, took in limine the point that 
the petition and supporting affidavit and documents contained insufficient 
information to sustain the relief claimed. He contended that for the 
purposes of deciding this objection the Court would look only at the 
petition and supporting documents and not at all at the respondent's 
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affidavit. It was accepted by [counsel] for the applicant, that the objection 
fell to be decided on the sufficiency or otherwise of the material contained 
in the petition [notice of motion and founding affidavit] and its annexures, 
the respondent's [answering] affidavit having been filed, in effect, as a 
plea-over in the event that the objection be over-ruled. (Cf. Taylor v 
Welkom Theatres (Pty.) Ltd. and Others,  1954 (3) SA 339 (O) at p. 345); 
Aspek Pipe Co. (Pty.) Ltd. and Another v Mauerberger and Others  1968 
(1) SA 517 (C) at p. 519).” 

  

[23]       The learned Judge accepted the correctness of this approach which has 
been acknowledged in subsequent cases.  After examining the allegations contained 
in the founding affidavit Miller J concluded: 

 ‘It must be borne in mind, however, that where proceedings are brought by way of 
application, the petition is not the equivalent of the declaration in proceedings by way 
of action. What might be sufficient in a declaration to foil an exception, would not 
necessarily, in a petition, be sufficient to resist an objection that a case has not been 
adequately made out. The petition takes the place not only of the declaration but 
also of the essential evidence which would be led at a trial and if there are absent 
from the petition such facts as would be necessary for determination of the issue in 
the petitioner's favour, an objection that it does not support the relief claimed is 
sound. For the reasons I have stated herein, I am of the opinion that there is a dearth 
of such facts as, if true, would support the allegations of unfair and oppressive 
conduct in the management of the company's affairs and the objection in limine must 
accordingly be upheld.’ 

 [24]       The policy objectives of both the Attorneys Act and the Legal Practice Act, 
appear to be the same, to oblige the claimant to recover from the dishonest attorney 
before turning to the Fund. Successful recovery of some money at least, if not the 
whole of the claim, would diminish the load on the Fund by whatever amount could 
be recovered from the dishonest attorney, and protect the Fund from bogus claims. 

[25]       A secondary policy benefit that might arise from litigation between former 
client and dishonest attorney is that the adversarial situation would likely flush out 
dubious relationships. It is regrettably not unheard of for attorneys and their clients to 
enter into commercial relationships, which fall short of the ethical and even the legal 
standards expected of the profession. To require the client to institute proceedings in 
cases such as this, to recover from the thieving attorney, holds the positive potential 
of ventilating the relationship to the open air of the forensic arena and expose to 
daylight such shadows as may exist in that relationship. There is no suggestion in 
this matter that shadowy features were to be found in the relationship between 
applicant and Mr Makhetha here, I merely draw attention to the policy considerations 
as I consider to be served by the legislature’s requirement that persons in the 
position of the applicant herein recover from the attorney before suing the Fund, 
particularly where the applicant evidently has sufficient means to engage attorneys, 
as it evidently did here. 

[26]       There is no doubt that there was co-operation between the attorney and the 
applicant in this matter. The applicant was able to provide funding against a secure 

http://www.saflii.org/cgi-bin/LawCite?cit=1954%20%283%29%20SA%20339
http://www.saflii.org/cgi-bin/LawCite?cit=1968%20%281%29%20SA%20517
http://www.saflii.org/cgi-bin/LawCite?cit=1968%20%281%29%20SA%20517
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source of recovery by taking cession of (purchasing) the proceeds of the sale and 
was, as the terms of the undertakings given by the attorney reveal, protected by the 
attorney from the risk of, for example, the seller ‘taking the file away’ from the 
attorney. Clearly, it was in the interests of the applicant to keep the seller with the 
attorney who had given the undertakings to look after applicant’s interests. Applicant 
was served by preventing the client from going to some other attorney who had not 
given those applicant-favouring undertakings. Quite how ethical it was for the 
attorney to give such undertakings is another matter. The attorney was obviously 
able to help sellers get their rates certificates issued by the local authority, get his 
transfers through and his conveyancer’s fees paid. It was manifestly not a ‘once off’ 
relationship either, in this case there were at least three such transactions. It is 
unknown how many such transactions preceded the ones in issue. A robust recovery 
process would perhaps have served the purpose of revealing details which the 
applicant has not revealed in its papers before the Court, and in this way tied the 
Court’s hands from determining on a more complete conspectus of the facts whether 
the claimant’s activities here to recover from the attorney were reasonable. 

[27]       From the amount involved, the apparent resources of the applicant, the 
sophistication of the applicant in matters legal and its access to legal services, it 
does not seem reasonable for it to have simply accepted that the attorney could pay 
back nothing once he had been struck off the roll and for applicant to decide on the 
facts revealed in the papers not to pursue him by legal action. 

[28]       The statute which governed the obligation to make recovery against the 
attorney at the time of the claim being lodged with the Fund was section 49 of the 
Attorneys Act, quoted above. Nineteen months later the Fund declined the claim. By 
that time the Attorneys Act had been repealed and the Legal Practice Act was in 
force.  The corresponding section of the Legal Practice Act, section 79 quoted 
above, serve the same purpose, and a purposive interpretation must be made. The 
applicant has sought to make much of the difference between the obligations 
imposed by the two Acts.  While conceding that the obligation under the Attorneys 
Act bound it to excuss the attorney, applicant argues that that obligation was 
replaced by the corresponding section of the Legal Practice Act ie that the latter Act 
had retrospective operation. 

[29]       That would appear at first blush to be an unusual proposition because of the 
general principle that statutes generally do not have retrospective operation. People 
are entitled to expect that the law that will be applied to them, is the law as it existed 
at the time of their action, and that the arm of the law is not going to reach back in 
time to render that which was illegal, legal, or vice versa, sowing uncertainty and 
injustice. However, argues the applicant, this principle is not universally true if one 
bears in mind the difference between substantive and procedural rights and 
obligations. On the applicant’s case the obligation to recover from the attorney was 
purely procedural, so, applicant contends the later section, section 79 of the Legal 
Practice Act governs its claim and its conduct must be measured against that new 
standard (a less stringent one perhaps) because it is procedural, and procedural 
provisions, more so than substantive ones, submits applicant, can operate despite 
the presumption against retrospective operation of legislation. By this means the 
applicant seeks to escape the fact that it did not exhaust all its remedies against the 
attorney as was required by the earlier section 49 of the Attorneys Act. 
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[30]        The distinction would not appear to me to be merely procedural, but I do not 
decide this as it is unnecessary for me to do so on these facts and to venture into 
analyses of whether prior judgements of this Court on the subject are right or wrong 
is not required for a decision on this matter. 

[31]        Legal steps to recover stolen monies could be framed as a breach of 
contract or as a claim in delict, to say nothing of the remedies available under the 
criminal law.  Civil proceedings could be initiated by motion or action. In this case no 
legal proceedings whatsoever were initiated by the applicant against the attorney. I 
do not consider it reasonable for the applicant to have done as little as it did to 
recover from the attorney in this case before training its sights on the Fund. It did no 
more than address letters to the attorney and the Law Society. Though its attorneys 
were preparing to issue summons it did not institute action or motion proceedings 
against the attorney in the Magistrates’ or High Court, it went, with barely a nod in 
the direction of either statute, old or new, straight for the Fund. 

[32]       The Court ought to know what became of the funds defalcated? What assets 
does the attorney have? Would an urgent sequestration not have provided a basis 
for an enquiry into such questions? Why should the Fund, a fund created by the 
interest earned on trust accounts deposited into trust by attorneys’ clients, be spared 
the benefit of applicant’s rolling out the armoury of the legal recovery processes? 
The Fund is not a conventional insurer where under a contract of indemnity the 
insured may be insured against their own negligence. The Fund, as its statute 
prescribes, responds only to intentional theft of trust monies and the conditions for 
recovering against it are not to be equated with simply filing a claim against a private 
insurance company.  This is legislation which parliament has passed with policy 
considerations in mind and the Court ought to look to the purpose of the legislation 
when interpreting and applying it within the constitutional framework of our law. 

[33]       To permit clients whose funds have allegedly been stolen by their attorneys 
from their trust funds to recover against the Fund without more, is contrary to both 
the old and the new Acts. It is not consonant with the policy of either the old or the 
new Act. The obligation to recover against the attorney is an important one from a 
policy point of view. 

[34]       Nonetheless, I am prepared to assume, without deciding, that the Legal 
Practice Act, applies to this claim. In other words, the lighter test in regard to 
recovery from the thieving attorney as a pre-requisite for an action against the Fund, 
may be used for purposes of argument, without the point being decided by this Court 
in this case. The test imposed by the Legal Practice Act will thus be applied to the 
applicant’s claim. Applicant need not, on this assumption, have demonstrated in its 
founding papers any more than that its claim could not reasonably be recovered from 
any other person liable for it. Did applicant do this? Did it show, as it was obliged to 
do, that its claim could not reasonably be recovered from any other person liable, 
such as Mr Makhetha?  What did the applicant do in relation to recovering from this 
thieving attorney, and could it be said to have shown that, as against him, its claim - 
or any part of it - could not reasonably have been recovered? 

[35]       The applicant’s founding affidavit makes no reference to the requirement of 
either section 49 of the Attorneys Act or to section 79 of the Legal Practice Act. 
This lacuna alone would probably provide reason enough to dismiss the application 
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in a manner that amounts to absolution from the instance so that, if so advised, the 
applicant could fix up the gap in its papers and launch again once it had done what 
the law requires it to do to recover against the attorney. The fact that the Fund gave 
section 47 of the Attorneys Act as the reason for declining the applicant’s claim, did 
not entitle the applicant to ignore its obligation to show that its claim could not 
reasonably be recovered from any other person liable. Only when that is proved, 
could the Fund be said to be obliged to pay. It is a statutory precondition imposed by 
section 79 of the Legal Practice Act that applicant contends should govern its claim. 
Yet applicant did not produce evidence in its founding papers that this statutory 
requirement of its claim had been met. In this it erred. It was an error that was 
pointed out by the Fund in its answering papers and applicant endeavoured to rectify 
it in reply. 

[36]        Applicant annexed to its replying affidavit six letters in which it and the 
thieving attorney were dealing with the moneys lost. The correspondence reveals 
that the applicant had agreed to accept payments of R10 000 per month from the 
attorney to settle the claim. That plainly was not honoured. We do not know why that 
settlement was not reduced to an acknowledgement of debt that could have been 
used to obtain provisional sentence or summary judgement. The correspondence 
also reveals that in April 2017 applicant was in the process of having summons 
issued against the thieving attorney. It was advised by the Law Society that the 
attorney had been struck off the roll in June 2017 and that seemed to put an end to 
all of applicant’s endeavours to recover from the thieving attorney. 

[37]        The question is, if one assumes in favour of the applicant that it was entitled 
to rely on the content of its replying affidavit, did it on this evidence prove that its 
claim could not reasonably be recovered from any other person liable? There is no 
averment as to whether a deeds search was made to establish whether any fixed 
property of any value was registered in the name of the attorney. There is no 
averment that a search was done of the Companies and Intellectual Property 
Register to establish whether the attorney has any directorships of any companies. If 
such companies had been unearthed, the applicant could have used the provisions 
of section 26 of the Companies Act 2008 to obtain information regarding any 
shareholding in the company(ies), and investigations could have been carried out to 
establish whether those companies had any assets in the form of fixed property or 
trading businesses.  An action instituted, as applicant had indicated it was in the 
process of, could have resulted in subpoenas to unearth the attorneys’ firm’s bank 
accounts and possibly some of the attorney’s own bank accounts. Whether he had a 
motor vehicle capable of providing value in the event of attachment and execution is 
a question not posed nor answered by the applicant. It has simply accepted that 
once the attorney has been struck off the roll that none of these steps should have 
been taken. Is that reasonable? The attorney is not a young man. He was born in 
1968. He was a qualified attorney, notary and conveyancer. It is not inconceivable 
that he could have accumulated an estate sufficient to match the value of the 
applicant’s claim herein, or at least a substantial part of it. In my view it cannot be 
said to have been reasonable for the applicant to have abandoned all avenues and 
turn to the Fund after such pathetic nods in the direction of recovering from the 
attorney. 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s26
http://www.saflii.org/za/legis/consol_act/ca2008107/
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[38]        I have tried to cast light on what I consider to be some of the reasons for the 
requirement that claimants do what is reasonable to recover from the dishonest 
attorney before turning to the Fund. On the papers before me the requirement of 
neither the repealed nor of the new Act was met. The applicant has not 
demonstrated on its papers that it did all that was reasonable to recover from the 
attorney that which was stolen. This failure is fatal to its claim against the Fund. 

Order 

[39]       I accordingly grant the following order: 

The application is dismissed with costs. 

T-Systems (Pty) Ltd v BDM Technology Services (Pty) Ltd and Others; In re 
BDM Technology Services (Pty) Ltd and Others v T-Systems (Pty) Ltd 
(2019/39986) [2020] ZAGPJHC 243 (7 October 2020) 

Rule 30(1) Irregular proceedings-Rule 30 applies to irregularities of form – and not to 
matters of substance- in this case it was not an irregularity of form 

 [1] The applicant launched this interlocutory application in terms of Rule 30(1). The 
applicant seeks an order to set aside an application for summary judgment as an 
irregular proceeding under the Rule. 

[2] The applicant, T-Systems (Pty) Ltd, is the defendant in the main action instituted 
against it by the respondents. The applicant conducts its business in the information 
communication and technology industry, from premises situated at We Work, the 
Link, 3rd Floor, 173 Oxford Road, Rosebank, Johannesburg. For convenience, I refer 
to the applicant as ‘T-Systems’ throughout the judgment. 

[3] The first respondent is BDM Technology Services (Pty) Ltd, which is a company 
in liquidation, and the first plaintiff in the main action. BDM Technology Services 
previously traded as Sechaba Computer Services. Its registered address is at 5 
Albany Office Park, Albany Road, Dunkeld West, Johannesburg. I refer to it to as 
‘BDM Technology Services’ throughout the judgment. 

[4] The second respondent is Gert Lourens Steyn N.O. and the third respondent is 
Gordon Nokhanda N.O. Both are insolvency practitioners and joint liquidators of 
BDM Technology Services, practising as such at 74 Siemert Road, Doornfontein, 
Johannesburg, and 14th Floor, Marble Towers, Corner Jeppe and Von Wielligh 
Street, Johannesburg, respectively. They are the second and third plaintiffs in the 
main action. For convenience, I refer to the second and third respondents as ‘the 
liquidators’. BDM Technology Services and the liquidators shall collectively be 
referred to as ‘the respondents’ in this judgment. 

[5] The summary judgment application served before Crutchfield AJ in March 2020. 
The court granted an order for the removal of the application, allowing for the 
disposal of the Rule 30 application first. The court awarded wasted costs against 
BDM Technology Services and the liquidators. 

Background 

[6] BDM Technology Services was wound up by special resolution under s 352(2) of 
the Companies Act 61 of 1973 (the ‘1973 Companies Act’), registered on 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s30
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18 December 2018. The voluntary liquidation was subsequently converted to a 
winding up by court order on 16 April 2019 on account of the fact that BDM 
Technology Services was unable to pay its debts.  

[7] The court ordered an inquiry into the affairs of BDM Technology Services, in 
terms of s 417 and s 418 of the 1973 Companies Act. Afterward, the liquidators 
instituted action proceedings against T-Systems for the payment of R8 979 921.85. 
The material prayers in the particulars of claim sought an order as follows: 

(a) Disregarding a set-off of 28 June 2018 between the BDM Technology 
Services and T-Systems in the amount of R8 979 921.85 in terms of s 46 of 
the Insolvency Act 24 of 1936 (the ‘Insolvency Act’); 

(b) In the alternative, setting aside the 28 June 2018 set-off between BDM 
Technology Services and T-Systems in terms of s 30 of the Insolvency 
Act;[4] and 

(c) Payment by T-Systems to the plaintiffs (the present respondents) in the 
amount of R8 979 921.85. 

[8] Before the winding up, BDM Technology Services had acquired certain assets 
from T-Systems. Both companies subsequently entered into a series of 
Opportunities Agreements through which BDM Technology Services generated 
revenues. It utilised 7% of the revenues generated to pay for assets it had acquired 
from T-Systems. In October 2017, T-Systems and BDM Technology Services agreed 
to unwind the sale transaction and the series of Opportunities Agreements through a 
mutual disengagement agreement. 

[9] BDM Technology Services and the liquidators allege that the effect of the 
unwinding of these agreements was that a substratum of BDM Technology Services 
ceased to exist, and consequently it had no business to conduct. Its liabilities 
exceeded its assets. From 10 November 2014 to February 2018, BDM Technology 
Services had issued invoices to T-Systems for payment (in aggregate) in the sum of 
R127 593 314.43. The respondents aver that T-Systems paid R118 613 392.58 to 
BDM Technology Services over that period. 

[10] On the basis of s 46 of the Insolvency Act, the liquidators disregarded the set-
off. They claim that the set-off was an abandonment of payment by BDM Technology 
Services and an impermissible disposition under s 46 of the Insolvency Act. 
The set-off occurred on 28 June 2018. The liquidation followed six months after, that 
is, within the period set out in s 46. T-Systems defended the action and denied 
virtually all the allegations in the particulars of claim in a terse, tightly pleaded plea. 
My reading is that it maintained the converse of what the liquidators alleged. 

[11] The plea reflects that T-Systems, rather than BDM Technology Services, issued 
invoices to BDM Technology Services in the same amount of R127 593 314.43. The 
end period over which it claims to have raised the invoices differs from 10 November 
2014 to 22 May 2018, rather than February. Even though T-Systems denied the 
period over which BDM Technology Services made the payments, it confirmed that it 
received the sum of R118 613 392.58 from BDM Technology. As far as the amount 
claimed, T-Systems denied that as at 28 June 2018, it owed BDM Technology 
Services the amount of R8 979 921.85. Instead, T-Systems pleaded that with the 
consent of BDM Technology Services, it applied a set-off of the accumulated debt 
due by T-Systems to BDM Technology Services in the amount of  R8 061 232. It 
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claimed BDM Technology Services was indebted to T-Systems for R8 979 922 (the 
set-off amounts).   

[12] In response, BDM Technology Services and the liquidators applied for summary 
judgment in terms of Rule 32 of the Uniform Rules of Court, claiming the lesser 
amount of R8 061 232 purportedly admitted by T-Systems, in respect of the set-off. 

Irregular Steps under Rule 30 Application 

[13] In the Rule 30 application before this Court, T-Systems attacks the application 
for summary judgment as an irregular step on several grounds, namely: 

(a) That it fails to comply with the provisions of Rule 32(2)(a), (b), and (c) of 
the Uniform Rules of Court.[5] 

(b) That the affidavit in support of summary judgment relies on evidence 
contained in additional annexures attached to it in circumstances where the 
annexures: (i) do not relate to any allegation in the particulars of claim and, as 
such, introduce new evidence upon which the case for summary judgment is 
premised; and (ii) constitute impermissible and inadmissible hearsay evidence 
in terms of the provisions of Rule 32(2)(a), (b) and (c). 

(c) That it fails to comply with the requirements of Rule 32(1) in that BDM 
Technology Services’ claim, premised on s 46 of the Insolvency Act, is not 
one contemplated in Rule 32(1). Instead, it is one for an order disregarding 
the set-off, alternatively, for an order setting-aside the set-off. 

(d) That it fails to comply with Rule 32(2)(b) in that the deponent to the 
affidavit in support of summary judgment does not verify the amount claimed 
in the particulars of claim – the amount of R8 061 232.00 is not the amount 
claimed in the particulars of claim. 

[14] The objection is about compliance with the requirements of Rule 32. The next 
complaint is about the contents of the verifying affidavit. T-Systems claims that the 
affidavit includes added facts to bolster assertions made in the particulars of claim 
under s 46 of the Insolvency Act. The affidavit also included excerpts of testimony 
deposed to at the Insolvency Inquiry, which T-Systems claims constitute an 
impermissible amplification of the cause of action, based on hearsay evidence 
instead of the identification of the facts upon which it relies. 

[15] To this challenge, BDM Technology Services and the liquidators filed a Notice in 
terms of Rule 6(5)(d)(iii) and opposed the application on a question of law. The 
question of procedure and whether it is competent and permissible to raise the 
objections to a summary judgment application under Rule 30(1), rather than to 
oppose the summary judgment, is what this Court must determine. 

[16] Mr van Niekerk, who appeared for the BDM Technology Services and the 
liquidators (the respondents), contended that the proper route open to T-Systems 
was to oppose the summary judgment application and deliver an affidavit resisting 
summary judgment in which the T-Systems would raise the perceived deficiencies in 
limine in terms of Rule 32(3)(b). He argued that the court hearing the summary 
judgment application could address those points. He submitted that there was no 
need to resort to Rule 30 and create two parallel and separate processes to deal 
with the summary judgment application. In the Rule 6(5)(d)(iii) Notice, the 
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respondents claimed that the affidavit in support of summary judgment merely 
verifies first-hand knowledge of the debt by the person best placed to do so. 

[17] Mr van Niekerk argued further that a claim based on s 46 of the Insolvency Act 
properly falls within the ambit of Rule 32(1), because the section creates an 
obligation to pay the amount concerned. The respondents claim a liquidated amount 
in money, as contemplated in Rule 32(1). A court order to this effect is not 
necessary. Even if the verifying affidavit includes the additional annexures, the 
inclusion does not invalidate the application; the Court can ignore the annexures.  

[18] In terms of Rule 32(3)(b) the defendant in a summary judgment application 
may– 

‘satisfy the court by affidavit (which shall be delivered five days before the day 
on which the application is to be heard), or with the leave of the court by oral 
evidence of such defendant or of any other person who can swear positively 
to the fact that the defendant has a bona fide defence to the action; such 
affidavit or evidence shall disclose fully the nature and grounds of the defence 
and the material facts relied upon therefor.’ 

[19] As I understand from the affidavit and argument by Ms Cirone (counsel for T-
Systems) the summary judgment application has been converted into opposed 
motion proceedings by the introduction of new facts which were not part of the 
particulars of claim. Despite the provisions of Rule 32(3), which permits T-Systems 
to file an affidavit, Ms Cirone argues that it is prejudiced in the further conduct of the 
case. T-Systems will be required to furnish security or file an affidavit to disclose its 
defence, in circumstances where the respondents have materially and substantively 
failed to comply with the requirements of Rule 32. They are not entitled to move an 
application for summary judgment. She claims the only route available to them, 
insofar as they believe there is merit in what they contend, is to object to the 
respondents’ Rule 30(1) application in terms of Rule 30. 

[20] Ms Cirone urged me to focus only on the allegations in the particulars of claim. 
Despite this approach, I requested further representations from the parties to better 
understand s 46 of the Insolvency Act, and the effects of this section on summary 
judgment applications as a matter of law. 

[21] In the additional submissions, Ms Cirone contends that the prerequisite to the 
relief sought in the summary judgment application is a declaratory order by a court to 
find that there was a disposition, a finding that the set-off was not one made in the 
ordinary course of business thereafter, followed by an order to disregard the set-off. 
Otherwise, in the absence of a declaration by a court, no debt is created which can 
form the subject of a summary judgment application. 

[22] In contrast, Mr van Niekerk for the respondents disputes this, on account of a 
statutory obligation created by the section. He argued that the declarator is a red-
herring and of no moment. In this instance, it is akin to other declarators granted in 
summary judgment applications. The claim is for a liquidated amount in money 
squarely falling within Rule 32. 

Applicable Principles 

[23] Rule 30 confers the right of an aggrieved party to apply to a court to set aside 
an irregular step. The Rule does not prescribe the nature of the irregularities it 
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covers. The courts have accepted over the years that Rule 30 applies to 
irregularities of form – and not to matters of substance. Erasmus: Superior Court 
Practice[6] cites the court’s decision in SA Metropolitan 
Lewensversekeringsmaatskappy Bpk v Louw NO,[7] where Flemming J held the 
object of Rule 30(1) to be as follows: 

‘I have no doubt that Rule 30 (1) was intended as a procedure whereby a 
hindrance to the future conducting of the litigation, whether it is created by a 
non-observance of what the Rules of Court intended or otherwise, is 
removed.’ 

 [28] The amended Rule 32 has not altered the longstanding position to ensure that a 
deserving plaintiff obtains an expeditious judgment.  

 [38] I disagree that the Rule 30 application is a suitable means of addressing the 
irregularities complained about. Although dressed up as procedural issues, the 
objections are substantive in nature. I do not believe the approach is consistent with 
the purpose of Rule 30. It would undermine the essence of the summary judgment 
procedure. I would discourage this approach, which delays the resolution of 
summary judgment applications in real-time. 

[39] The application must fail and T-Systems is liable to pay the costs of the 
interlocutory application. Given what appears to be a tactical approach to avoid 
summary judgment, I am loath to determine the scale of the costs pending the 
finalisation of the summary judgment application and representations on costs by 
both parties 

Accordingly, the following order is granted: 

1. The application is dismissed. 

2. The applicant is ordered to pay the costs of the application. 

3. The scale of the costs shall be determined by the court hearing the 
summary judgment application. 

 I R v D R (A3035/2020) [2020] ZAGPJHC 258 (19 October 2020) 

Court orders-settlement agreement in divorce action – interpretation of contract – 
whether husband can recover from wife tax payable on payment by husband’s 
pension fund to the wife of her half share of the accrual – the applicability of section 
7(7) and (8) of the Divorce Act and section 37D(1)(d) of the Pension Funds Act – an 
agreement must be read in its context and regard must be had to the purpose for 
which it was concluded – the point of departure is the language. 

 [1]. The issue in this appeal concerns the proper interpretation of a clause contained 
in a settlement agreement concluded between the appellant (the wife) and the 
respondent (the husband), which was incorporated into the divorce order granted in 
the Vereeniging Regional Court (‘the trial court’) on the 31st of July 2018. The 
question to be answered is what the legal effect is of the terms of the said clause 
which relates to the redistribution of the accrual of the respective estates of the 
parties. 

[2]. The English translation of the clause reads as follows: 
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‘3.1 The [appellant] is entitled to payment of the amount of R2 527 995, being 
50% of the amount of the difference between the accrual of the [respondent’s] 
estate and that of the appellant’. 

[3]. This clause should be read together with the following clauses in the settlement 
agreement, which was in fact the second agreement of settlement concluded 
between the parties: 

‘4.2 The administrator of the [respondent’s] Provident Fund shall deduct the 
amount of R2 527 995 from the member's benefit in terms of Section 7(8)(a)(i) 
of the Divorce Act read with Section 37(D)(1)(d)(i) of the Pension Funds Act. 

4.3 The [appellant] prefers that the aforementioned amount be paid out to her 
directly into a bank account to be nominated by her. 

4.4 The administrator of the [respondent’s] Pension Fund shall endorse their 
register and records accordingly. 

4.5 The [appellant] shall ensure that payment of the said amount is effected 
within sixty days from the date of the divorce.’ 

[4]. The appellant and the respondent were previously married to each out of 
community of property in terms of an antenuptial contract subject to the accrual 
system. On the 31st of July 2018 the marriage was dissolved by a decree of divorce 
of the Vereeniging Regional Court incorporating an agreement of settlement 
concluded between the parties on the day of the divorce. The important part of the 
agreement of settlement was clause 3.1 cited in para 2 supra, which provided that 
the respondent was entitled to an amount of R2 527 995, which represented her half 
of the difference between the accrual of the respective estates of the parties. In 
terms of the settlement agreement, the aforementioned sum of R2 527 995 was 
payable by the respondent to the appellant within sixty days from the date of the 
divorce order. 

 [17]. It is trite law that the provisions of an agreement must be read and understood 
in the context within, and having regard to the purpose for which, the agreement was 
concluded. The point of departure is the language employed in the document. But 
the words must not be considered in isolation. A restrictive examination of words, 
without regard to the context or factual matrix, has to be avoided. Evidence of prior 
negotiations is inadmissible, but evidence relating to the surrounding circumstances 
and the meaning to be given to special words and phrases used by the parties, is 
admissible. No distinction is drawn between context and background circumstances. 
Words have to be interpreted sensibly so as to avoid unbusinesslike results. 

[18]. In casu, the wording of the clause is crystal clear – the appellant is entitled to 
payment of the sum of R2 527 995, which represents her half share of the difference 
between the accrual of the estates of the parties. What is also clear is that there is 
no provision in the agreement that any amounts should be deducted from this sum. 
Therefore, if the language employed in the agreement is the starting point, then there 
can be no doubt that pursuant to the amended agreement of settlement the appellant 
should have received R2 527 995. 

 (1) The appeal is upheld with costs.(2) The order of the Vereeniging Regional 
Court is set aside and in its place the following order is substituted: 
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‘a) The applicant’s application for the setting aside of the warrant of 
execution against his property is dismissed with costs. 

c) The applicant shall pay the respondent’s costs of the application.’ 

(3) The respondent shall pay the appellant’s costs of this appeal. 
 
Absa Bank Limited v Future Indefinite Investments 201 (Pty) Ltd and others 
[2020] JOL 48740 (WCC) 
 
Court order-settlement agreements  
 
Rule 33 (1) Agreed statement of facts 
 

This is an action to be determined in accordance with an agreed statement of 
facts in terms of uniform rule 33(1). The plaintiff (“Absa”) seeks judgment 
against the defendants for payment of R617 597.47 plus interest and 
attorney/client costs, coupled with an order declaring the first defendant’s 
immovable property specially executable. On the other hand the defendants 
seek orders directing Absa to sign a certain ‘settlement agreement’ and for 
same to be made an order of Court, alternatively that they be ordered to pay 
R700 000 in instalments of R25 000 per month for a period of 28 months with 
effect from 1 September 2020, with each party to pay their own costs, save that 
attorney/client costs are sought, it would seem, from 14 August 2020. 

Absa instituted action against Future Indefinite based on a loan agreement. Offers 
and counter-offers ensued, with a telephone agreement between the attorneys 
confirmed by an email. Future then inserted a special plea and introduced a 
counterclaim, stating that Absa's rights to proceed on the original cause of action 
were compromised by the settlement agreement. 
Cloete J discusses Absa's contention that the loan agreement contained non-
variation clauses rendering the settlement agreement unenforceable; the Shifren 
principle; and the case law on whether a compromise agreement prevented litigation 
and amounted to a waiver by the plaintiff. 
The court finds that the settlement reached was a compromise of the pending 
litigation and makes the terms of the agreement an order of court. 
 
[14] In Shifren the Appellate Division held that where it is stipulated in an agreement 
that variations thereto may only be in writing, such agreement cannot be varied 
orally. 
 
Bombardier Africa Alliance Consortium v Lombard Insurance Company 
Limited and another [2020] JOL 48680 (GP) 
 
Interdict-– Interim interdict - restraining financial institution from making payment in 
terms of a demand guarantee pending the final determination of an action to be 
instituted for an order setting aside the demand for payment in terms of the 
guarantee – Whether prima facie right, although open to some doubt, to have the 
demand for payment in terms of the guarantee set aside on the grounds that the 
demand did not comply with the terms of the guarantee and that the fraud rule or 
exception finds application.  
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Lombard Insurance issued a performance guarantee in favour of PRASA related to a 
construction contract between PRASA and Bombardier. At the High Court, 
Bombardier was unsuccessful in interdicting Lombard from paying in terms of the 
guarantee. 
The full court considers Bombardier's appeal and discusses interim interdicts and 
prima facie rights; whether the demand for payment complied with the terms of the 
guarantee; and the fraud rule. 
The appeal is dismissed with costs. 
 
 Democratic Alliance v Ethekwini Metropolitan Municipality and others [2020] 
JOL 48776 (KZD) 
Declarator application- under s 172(1)(a) of the Constitution-shotgun style litigation 
condemned 
The municipality held a virtual budget meeting, but the DA councillor's microphone 
was muted by others when she delivered her address. The DA sought a declarator 
that the consideration and adoption of the budget at the virtual meeting was unlawful. 
Pillay J considers the facts; the powers of courts in constitutional matters; whether 
the Constitutional requirements of representative and participatory democracy had 
been met; and whether the Speaker conducted the meeting in accordance with the 
By-laws. 
The application is dismissed with costs. 
[20]Furthermore, the DA’s ‘shot gun’ style of litigating put the respondents to the 
costs and inconvenience of garnering evidence to refute the wide-ranging allegations 
in its founding affidavit. eThekwini, as an organ of State, was bound to justify its 
conduct in the face of the challenges the DA mounted.19 The respondents had to 
prepare answering affidavits in defence of all the allegations, within a short space of 
about four days, only to learn at the hearing that the DA was abandoning its 
discretionary remedies. Additionally, the DA’s case morphed as the proceedings 
unfolded. New matter was pleaded in its replying affidavit. In the circumstances, the 
DA was not litigating in the public’s interest but in furtherance of its own party-
political interests. Consequently, Lawyers for Human Rights v Minister in the 
Presidency & others20 as opposed to Biowatch Trust v Registrar Genetic Resources 
& others21 should apply in awarding costs against the DA.  

[61]In the circumstances, a declarator under s 172(1)(a) of the Constitution that the 
conduct of eThekwini in approving the budget at its virtual meeting on 29 May 202 
was inconsistent with the Constitution and statutes, is unjustified.  
Order  
[62]It is ordered: 
The application is dismissed with costs, including the costs of two counsel. 
 
Haasbroek v Moolman NO and others [2020] JOL 48746 (NWM)  
 
National Credit Act-offer to settle-loan agreement –agreement not void 
 
The trust made an offer to settle while civil proceedings were pending for various 
loans made to it. So a loan agreement was signed that covered the amount owed 
plus interest, giving the trust over 18 months to pay. As security a company stood 
surety and passed a mortgage over a farm. 
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The trust failed to pay and when the applicant again approached court the trust 
contended that the loan agreement was void for non-compliance with the National 
Credit Act. 
Leeuw JP discusses the Act; the case law; Rule 46A and whether the farm should be 
declared executable. 
Judgment is granted against the trust and the farm is declared executable. 
[52] The respondents have avoided paying back the total amount of money owing for 
many years now. Each time action is taken by the applicant, Hendrik Moolman 
commits himself to pay back the loan, which promises he never fulfilled. He instead 
abuses the court process by raising unfounded technicalities whenever there is a 
demand for payment. I am of the view that a punitive costs order is appropriate in the 
circumstances. 
The issues to be determined are:  
(a) whether the loan agreement is a credit agreement subject to the National Credit 
Act;  
 
(b) whether the immovable property should be declared executable in terms of Rule 
46 A; (c) Costs; and the (d) The Order.  
The Law  
[18] Section 4 which deals with the application of the National Credit Act, provides in 
subsection (1) that:  
“Subject to sections 5 and 6, this Act applies to every credit agreement between 
parties dealing at arm’s length and made within, or having effect within, the Republic, 
except –  
(a) a credit agreement in terms of which the consumer is –  

(i) a juristic person whose asset value or annual turnover, together with the 
combined asset value of annual turnover of all related juristic persons, at the time the 
agreement is made, equals or exceeds the threshold value determined by the 
Minister in terms of section 7(1);  

(ii) the state; or  

(iii) an organ of state;  

(b) a large agreement, as described in terms of section 9(4), in terms of which the  
consumer is a juristic person whose asset value or annual turnover is, at the Minister 
in terms of section 7(1);  
(c) a credit agreement in terms of which the credit provider is the Reserve Bank of 
South Africa; or  
(d) a credit agreement in respect of which the credit provider is located outside the 
Republic, approved by the Minister on application by the consumer in the prescribed 
manner and form.”  
[19] Section 4 (2)(b) of the National credit Act provides that:  
“(2) For greater certainty in applying subsection (1)-  
(b) in any of the following arrangements, the parties are not dealing at arm’s length:  
(iii) a credit agreement between natural persons who are in a familial relationship 
and-  
(aa) are co-dependent on each other; or  
(bb) one is dependent upon the other; and  
(iv) any other arrangement-  
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(aa) in which each party is not independent of the other and consequently does not 
necessarily strive to obtain the utmost possible advantage out of the transaction; or  
(bb) that is of a type that has been held in law to be between parties who are not 
dealing at arm’s length.”  
[20] Section 8 (1) of the National Credit Act classifies a credit agreement, as follows:  
“(1) Subject to subsection (2), an agreement constitutes a credit agreement for the 
purposes of this Act if it is- (a) a credit facility, as described in subsection (3);  
(b) a credit transaction, as described in subsection (4); (c) a credit guarantee, as 
described in subsection (5); or (d) any combination of the above.”  
[21] Counsel for the respondents argued that the loan agreement constitutes a credit 
agreement as contemplated in section 8 (4)(f) of the National Credit Act. This section 
provides that:  
“An agreement, irrespective of its form but not including an agreement contemplated 
in subsection (2), constitutes a credit transaction if it is any agreement, other than a 
credit facility or credit guarantee, in terms of which payment of an amount owed by 
one person to another is deferred, and any charge, fee or interest is payable to the 
credit provider in respect of- (i) the agreement; or (ii) the amount that has been 
deferred.”  
[22] In Rebeiro and Another v Slip Knot 777 Pty Ltd, the parties had concluded a 
written agreement which emanated from two previous separate loan agreements, 
and in which the respondents had bound themselves as sureties for the said 
previous loan amounts. When the respondents failed to pay in terms of the written 
agreement, and when the applicant sought to enforce the agreement, the 
respondents opposed the application on the grounds that the agreement was void for 
want of registration as prescribed by Section 89 (2) (a) of the National Credit Act, 
and further that the agreement properly construed, constituted a credit agreement as 
contemplated in Section 8 (4) (f).  
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 [23] In rejecting the respondent’s contention, the Court held that:  
“[13] .... the parties ‘specifically recorded’ that the agreement ‘does not constitute a 
novation of the initial loan agreements and that the ‘obligations and undertakings as 
accepted by the sureties in terms of the agreement have as their origin the initial 
undertakings and obligations attributable to the sureties in the initial loan 
agreements’. The fact that the parties also recorded that ‘this agreement shall be the 
sole record of the subject matter contained herein’ – a point the respondents relied 
upon to avoid the consequences of the initial agreements – does not detract from the 
fact that the parties explicitly intended not to extinguish, but rather to confirm, the 
obligations arising from the initial agreements. The obligations under the loan 
agreements and those under the new agreement were thus interdependent. This can 
only mean that the agreement was, in substance, an agreement to guarantee R.B. 
Merit’s obligations under the initial loan agreements – and was therefore a credit 
guarantee to which the NCA did not apply.  
(footnotes excluded)  
[24] In Shaw and Another v Mackintosh and Another8 the respondents signed an 
acknowledgment of debt two years after the respondent had lent Mabili Search (Pty) 
(Mabili) an amount of R2million. Mabili acknowledged its indebtness to Mackintosh 
and that the R2 Million would attract interest of R50,000-00 per month until the date 
of final payment. There were other terms relating to interest which were incorporated 
in the agreement. Shaw and Taylor bound themselves jointly and severally in favour 
of Makintosh as co-principal debtors for repayment of the amounts owing. When 
Mabili was liquidated, an the debtor sought to enforce the surety agreement, 
Makintosh contended that the agreement was a credit agreement which falls under 
the ambit of Section 8 (5) of the National Credit Act.  
Analysis  
[28] In the present case, the applicant, Elise Haasbroek and Hendrik Moolman can 
easily be classified as “credit provider”12 and “consumer”13 respectively, if their loan 
agreement were to be interpreted in the literal sense.  
[29] It is common cause that the applicant, Elise Haasbroek and Hendrik Moolman 
are siblings. That even though the applicant had given a loan to the Trust, Hendrik 
Moolman was the beneficiary in his interest, as this was a Family Trust. When the 
proceedings were still pending at the High Court of Gauteng, he as a trustee of the 
Trust and director of Wild Wind Investments respectively, sought an indulgence from 
the applicant who agreed on several occasions, to afford him the opportunity to 
repay the loan. The applicant allowed the respondents to repay the loan, without any 
interest for moneys advanced to the Trust between May 2006 and October 2008. In 
addition, when they concluded the settlement agreement, the respondents were 
given an opportunity to pay back the money without interest until 01 November 
2015, in order to afford the respondents an opportunity to repay the money within a 
period of 18 months.  
[30] Despite several indulgences granted to the respondents to pay back the loan, 
the respondents failed to honour the agreement. The applicant instructed her 
attorneys to initiate the process of attaching the immovable property used as security 
for the loan. I alluded above that the immovable property Oorbietjiesfontein, was sold 
to pay part of the loan amount of R2.5 million.14  
 [31] Hendrik Moolman avers in his answering affidavit that he never promised or 
undertook to pay back the balance of the loan. This averment flies in the face of the 
following written correspondences between the parties’ legal representatives:  
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31.1 On 4 March 2014, Mr Herbst of PSN Attorneys on behalf of the respondents, 
made an offer of settlement wherein he drafted the terms of the settlement 
agreement. The offer of settlement was ultimately reduced to writing in the impugned 
loan agreement, which is part of the settlement agreement..  
 [47] In the present case, the applicant indicated in the particulars of claim that an 
order to execute the mortgaged immovable property would be sought. It is also 
alleged, amongst others, that the applicant has no knowledge of the business 
activities conducted by the Trust or Wild Wind Investments. The respondents were 
invited to place facts before this Court relating to whether there exist any alternative 
means that the Trust or Wild Wind Investments may have to repay the loan. The 
applicant was only able to establish that the municipal valuation in respect of the 
Farm W[...] is valued at R20,000,000-00 (twenty million rand). She was however, 
unable to establish whether the rates and taxes were owing on the property. The 
respondents were requested to provide more information in that regard.  
[48] In response, Hendrik Moolman raises the point that he and his wife, should have 
been joined as respondents in their personal capacities, as well as his son Wynand 
Moolman, because they have a direct and substantial interest in the outcome of this 
application. For this, he relies on Section 26 of the Constitution. He nevertheless 
avers that he never promised or undertook to repay the loan, and reiterates that the 
loan agreement is not enforceable. This is one of the delaying tactics adopted by 
Hendrik Moolman.  
Order  
[53] I accordingly make the following order:  
1. Judgement is granted against the Moolman Family Trust registration number 
IT7038/1994 (represented by Hendrick Petrus Moolman NO and Johanna Moolman 
NO) and Wild Wind Investments 136 (Pty) Ltd, the respondents, jointly and severally, 
the one paying the other to be absolved as. 
  
LIBERTY GROUP LTD v ILLMAN 2020 (5) SA 397 (SCA) 
Prescription — Whether interrupting prescription against surety A will interrupt 
prescription against debtor — Whether interrupting prescription against surety A will 
interrupt it against surety B — Prescription Act 68 of 1969, s 11. 

Company E contracted with company L to procure third parties to contract with L for 
L's financial products. Under E and L's agreement, E would receive commission from 
L on premiums the contracting third parties paid to L on those products (see [2]). 
L advanced commissions to E in respect of premiums which had not yet been paid to 
it by the third-party contractants, and some of those contracts were cancelled on 
account of non-payment of premiums, leaving E owing moneys to L (see [4] and [5]). 
In this respect, respondent, one September, and several other individuals, had 
bound themselves to L as sureties and co-principal debtors in solidum, for any 
moneys E might come to owe L (see [3]). 
Ultimately, L cancelled its agreement with E, ceded its claims to the moneys to 
appellant, and appellant issued summons against all the sureties for repayment of 
the amount owed. However appellant apparently only served summons on Mr 
September, who it came to receive default judgment against (see [6]). 
Then, about five years after its issue, respondent's summons was served on 
respondent, who raised a plea of prescription (see [7]). In replication, appellant 
asserted that the effect of respondent and September and the other sureties 
denoting themselves as sureties and co-principal debtors in solidum, was to make 
them co-debtors, and accordingly, as with the position under our law, interruption of 
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prescription against one co-debtor had interrupted prescription against the other co-
debtors, including respondent (see [8] and [21]). 
The High Court however rejected the contention and upheld the plea but granted 
leave to appellant to appeal to the Supreme Court of Appeal (see [1]). 
It likewise rejected appellant's contention, holding that the effect of a surety binding 
himself as a co-principal debtor, was merely to renounce the surety's benefits as 
against the creditor (excussion etc), but not to change the nature of the surety's 
obligation from that of a surety to that of a co-debtor (contra to certain academic 
opinion) (see [13] – [14], [16], [18] and [20]). 
Appellant raised a further argument. It was based on the Roman-Dutch position that 
a creditor's interruption of prescription against a debtor also interrupted prescription 
against the debtor's surety (see [21]). Applicant proposed extending this to the 
converse situation, such that interrupting prescription against the surety should 
interrupt it against the debtor and then, further, that interrupting prescription against 
one surety should interrupt it against any other sureties (service on Mr September 
accordingly interrupting prescription against respondent) (see [22]). 
The Supreme Court of Appeal rejected this argument, noting that the Roman-Dutch 
writers were ad idem that the converse position should not apply (see [23]). It 
accordingly dismissed the appeal (see [24]). 
 
SA EXPRESS LTD v BAGPORT (PTY) LTD 2020 (5) SA 404 (SCA) 
Appeal — Late noting of — Condonation — When granted — Attorney breaching court 
rules in flagrant and continual fashion — Failing to seek qualified assistance — 
Negligence inexcusable — No condonation — Matter struck from roll. 

The respondent sued the appellant out of the Johannesburg High Court for R4,7 
million for the provision of baggage wrapping services at various airports. In 
response to an application for summary judgment, and without opposing it, the 
appellant proposed a settlement of the dispute in which it undertook to pay the 
amount to the respondent. The agreement was forwarded to the respondent by the 
appellant's chief procurement officer before being signed on behalf of the appellant 
by its payroll/human resources manager, and on behalf of the appellant by its CEO. 
It was clear that, apart from the appellant's CEO, its chief procurement officer and its 
chief financial officer were also aware of the agreement, and the chief procurement 
officer co-signed an expense authorisation form together with the CEO, and the chief 
financial officer wrote to the respondent undertaking to pay in terms of the settlement 
agreement. When the appellant nevertheless failed to pay, the respondent applied 
for the agreement to be made an order of court. The court duly made it an order as 
sought for by the respondent, directing the appellant to pay the amount together with 
interest and costs on an attorney and client scale. More than two months later the 
appellant applied for leave to appeal after the respondent had attached one of its 
aircraft. The court granted leave to appeal. There were two issues for decision on 
appeal: (i) whether, given that the appellant's appeal had lapsed, condonation ought 
to be granted to it for its delay in prosecuting the appeal, so that it could be 
reinstated; and (ii) whether the appellant had established that the settlement 
agreement was unenforceable. 
The prosecution of the appeal was beset by numerous delays which the appellant's 
attorney attempted to lay the blame for at the door of his correspondent. The court 
was of the view that the attorney had himself appointed the correspondent and could 
not escape the consequences of his agent's negligence. The primary obligation to 
produce a proper record and file it timeously lay with him. It must furthermore have 
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been clear to him from an early stage that his correspondent was as out of his depth 
as he was, yet he continued to rely on the correspondent's advice. The attorney's 
negligence lay in the fact that he did not acquaint himself with the rules of the court; 
did not have even the most rudimentary understanding of what had to be done; had 
relied on the correspondent who also proved himself to be unqualified to do the 
work; and steadfastly failed or refused, until it was too late, to engage the services of 
people who knew what to do and could do the job.  
The conclusion was inescapable that the attorney was grossly negligent throughout. 
The attorney's explanation was not reasonable and all that it did was to establish his 
negligence. The present case was the type of case in which condonation should be 
refused irrespective of the prospects of success and irrespective of the fact that the 
blame lay solely with the attorney: the breaches of the rules had been flagrant and 
continual. The court nonetheless decided to deal with the prospects of success. (See 
[39], [43] – [44].) 
In respect of the merits, the appellant alleged that the settlement agreement was 
invalid for two reasons: firstly, that its CEO at the time had shown a 'flagrant 
disregard for internal processes as envisaged in both the Contract Compliance and 
expense authorisation forms'; and, secondly, that s 38(2) and s 68 of the Public 
Finance Management Act 1 of 1999 (the PFMA) was not complied with. The court 
held, however, that there had been no attempt to impugn the settlement agreement 
before, and nowhere in the papers was it even remotely suggested that the 
settlement agreement was induced by misrepresentation, fraud, duress, undue 
influence, mistake or anything similar. Furthermore, the argument lacked a factual 
foundation, and on the basis of the Plascon-Evans rule, the respondent's version had 
to prevail. (See [47].) 
As to the applicability of the PFMA: if the Act applied at all, it applied to the 
conclusion of the baggage wrapping service and not to an 'acknowledgement of an 
already existing indebtedness'. It was not suggested that when the respondent 
concluded the settlement agreement it was not dealing in good faith with the 
appellant and there had likewise been no suggestion that it knew or ought 
reasonably to have known that two forms had not been completed. In these 
circumstances s 20(7) of the Companies Act applied to prevent the appellant from 
relying on its failure to comply with its own internal procedures. (See [49], [54].) 
Application for condonation and for the reinstatement of the appeal accordingly 
dismissed, and the matter struck from the roll (see [57]). 
 
NATIVA (PTY) LTD v AUSTELL LABORATORIES (PTY) LTD 2020 (5) SA 452 
(SCA) 
Interdict — Unlawful competition — Injurious falsehood — Publication concerning 
competitor — Application for interim interdict to supress publication of injurious 
falsehood concerning safety of applicant's product — No fault required — Prompt relief 
against unlawful competition of this sort warranted — Interim interdict pending claim 
for damages granted. 

The appellant marketed a brand of joint-care supplements, OsteoEze, among them 
OsteoEze Gold. They all contained glucosamine and chondroitin. The appellant 
sought an interim interdict in the High Court to restrain the respondent from utilising 
or broadcasting an advertisement which warned that said ingredients posed a health 
risk to persons with high blood pressure, diabetes and asthma, and to restrain it from 
competing unlawfully with the appellant by making false and defamatory statements 
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regarding its products or the ingredients, pending the outcome of an action to be 
instituted against the respondent for unlawful competition. 
 
The advertisement in question promoted the respondent's own joint supplement, 
Piascledine, which did not contain glucosamine and chondroitin, and stated that its 
product was the 'only clinically proven osteoarthritis treatment . . . safe to use with 
other medicine'. The advertisement showed the OsteoEze Gold product, but after 
complaint by the appellant, it blurred out the picture of the OsteoEze products so that 
they were less distinct (the altered ad). Save for the blurring, the two ads were the 
same, the altered ad repeating the warning that the OsteoEze ingredients were a 
health risk to persons with high blood pressure, diabetes and asthma. 
 
The High Court dismissed the application, ruling that the appellant had failed to show 
that it had a prima facie right worthy of protection. The court found that a comparison 
of the two advertisements revealed that the appellant's product was 'not clearly and 
readily identifiable'; that no direct or indirect reference to the appellant's product 
could be deduced from the altered advertisement; that the expert opinion on the 
disadvantages of using products containing glucosamine and chondroitin by patients 
suffering from high blood pressure, diabetes or asthma was inconclusive; and that it 
was not possible on the papers to attribute any disparaging comments to the 
respondent regarding the appellant's product. 
 
In an appeal to the SCA the only issue was whether the appellant had made out a 
case for an interim interdict based on unlawful competition. 
 
Held 
Taken together, the thrust of the advertisements — that the OsteoEze ingredients 
were harmful — was false, as showed by the evidence. The evidence also showed 
that the respondent had succeeded in influencing members of the public to buy 
Piascledine instead of OsteoEze. It was obvious that the respondent withdrew the 
initial advertisement because it realised that it was competing unlawfully. Its claim 
that it had acted 'without admission of wrongdoing' rang hollow. It was, moreover, 
extremely unlikely that reasonable viewers would have noticed the difference 
between the two advertisements, it being more probable that they would associate 
both advertisements with the appellant's product. (See [21] – [23].) 
Apart from failing to produce any countervailing medical evidence, the statement in 
the answering affidavit — that glucosamine and chondroitin could affect blood 
pressure, diabetes and asthma — was 'true and capable of being substantiated' — 
was insupportable on the facts. (See [32].) 
 
Fault was not a requirement for an interdict based on injurious falsehood: it was 
sufficient if the representation was false. The requirements for the grant of an interim 
interdict had been satisfied and the appellant had already suffered harm in that both 
advertisements, containing false, misleading and disparaging remarks concerning its 
product, had already been broadcast, and the flighting of the altered advertisement 
was likely to continue. The envisaged claim for damages was likely to take some 
time before it was finalised, and the balance of convenience accordingly favoured 
the appellant, whereas an interim interdict would not hinder the respondent in the 
pursuit of its business interests. (See [33] – [34].) The appeal would accordingly be 
upheld. 
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FOURIEFISMER INC AND OTHERS v ROAD ACCIDENT FUND AND RELATED 
MATTERS 2020 (5) SA 465 (GP)  
Attorneys — Road Accident Fund — Decision to cancel tender with its panel of 
attorneys — Decision unlawful and irrational — Set aside on review — Court freezing 
status quo for six months to protect public's constitutional rights — RAF ordered to 
fulfil its obligations to current panel — Constitution, s 172(1)(b), s 217. 

The applicants were attorneys' firms appointed in terms of a tender procurement 
process to a panel that was to provide specialist litigation services to the Road 
Accident Fund (RAF). The service level agreement (SLA) provided that the 
appointment would run for five years, until 29 November 2019. At the end of 2018 
the RAF published a new tender with a closing date of 28 February 2019. While it 
was still busy adjudicating the tender, two addendums were made to the SLA, 
resulting in an extension of the existing contracts to the end of May 2020. The 
reason for this was that the RAF was considering entirely doing away with panel 
attorneys. On 25 February 2020 the bid adjudication committee recommended the 
cancellation of the tender.  
Bidders were notified of the cancellation by notifications dated 26 February and 28 
February. The existing panel members were directed to comply with the provisions of 
the amended SLA by handing over their files, together with a status report, opinions 
on merits and quantum, and their recommendations. 
The applicants then launched three separate urgent applications seeking (i) the 
review and setting-aside of the decisions calling on them to hand over their files; (ii) 
the setting-aside of the decision to cancel the new tender; (iii)) the setting-aside of 
the RAF's decision to dispense with the services of the panel attorneys; and (iv) an 
order directing that they continue to serve the RAF until 30 June 2020 or until it had 
appointed a panel of attorneys in terms of the new tender or a fresh tender process. 
They submitted that the impugned decisions were unconstitutional. The matters were 
argued together, although they were not consolidated. 
 
Held 
The panel attorneys were standing in for the RAF in performing a social duty for the 
state. It was therefore expected of the RAF to perform its obligations in a fair and 
lawful manner. The extension of the procurement of services, like the initial 
procurement, had to be in line with s 217 of the Constitution. It was evident that the 
panel attorneys had had no say whatsoever on the period of time of the extension, 
and that the RAF abused its public position and authority over them by threatening to 
recall its files if they did not agree to the second addendum, which they had not been 
consulted about before. Neither had the RAF been transparent when it added the 
second addendum, which had been imposed on the panel attorneys in contravention 
of s 217 of the Constitution and which was therefore invalid and unlawful. (See [33] – 
[38].) 
Since the RAF's Board had not been consulted on the issuing of the notices before 
they were issued, nor been aware of it, the dissemination of the notices to the panel 
attorneys was unauthorised and invalid. (See [51].) 
The stated reason for the RAF's cancellation of the panel attorneys' mandate, 
namely to save legal costs, was contradicted by its concession that it would have to 
replace them with other attorneys, also funded by it, to perform the same function. 
Therefore the RAF had failed to demonstrate the rationality of its decisions. (See [74] 
– [82].) 
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The present case was an exceptional one. A constitutional crisis that would have a 
grave effect on claimants loomed. The court was obliged to intervene to protect the 
public against the implicit threat to their constitutional rights. The status quo had to 
prevail to allow all parties to reach an amicable, just and equitable solution. It was 
therefore necessary to retain the status quo for at least six months, which would 
enable the RAF to reconsider its position and retain the social net that currently 
protected the public. (See [84] – [86].) 
 
MAKESHIFT 1190 (PTY) LTD v CILLIERS 2020 (5) SA 538 (WCC)  
 
Spoliation — Mandament van spolie — When available — Electricity supply — Owner 
of farm granting individuals right to occupy building on farm and to use electricity on 
condition that they paid for it — Contract for supply of electricity to farm between owner 
and Eskom — Owner cancelling supply of electricity to farm in attempt to force 
occupiers from building. 

Under an agreement, respondent and her family occupied a building on a farm 
owned by appellant (see [4] and [43]). Further under that agreement, respondent 
was entitled to use electricity supplied to the farm by Eskom so long as her husband 
paid the monthly bills (see [8] and [44]). Appellant was the contractant with Eskom 
for the supply of electricity (see [8]). 
Later, and in an attempt to force respondent and her family off the farm, appellant 
cancelled the electricity contract with Eskom (see [9]). This caused respondent to 
bring spoliation proceedings in the magistrates' court and to ultimately obtain a final 
order that appellant restore the electricity supply to the building (see [10] – [11] and 
[13]). 
 
Here appellant appealed that order (see [1]). 
The issue was whether the alleged right to the supply was purely personal, and so 
not susceptible to spoliatory protection, or an incident of the possession or 
occupation of the property, and so qualifying for such protection (see [23] – [24], [32], 
[35] and [38]). 
Held, that cases in the first category were where the occupier had separate contracts 
with a provider of the right of occupation (such as a landlord) and a provider of the 
service in question (perhaps the power utility) (see [33]); while those in the second 
category were where the grantor of the right of occupation and the grantor of the 
right to the service were one and the same (a landlord, for instance) (see [34]). In 
such a case the landlord's interference with the right to the electrical supply would be 
an interference with the cluster of rights making up the right of occupation or 
possession of the premises concerned (see [34] and [38]). 
 
Thus here the matter fell in the second category, in that appellant was the provider of 
possession of the premises and its adjunct, the right to the electricity supply, with 
interruption of the supply disturbing possession of the property (see [48] and [50]). 
Appeal accordingly dismissed (see [63]). 
 
MAKAPHELA AND OTHERS v ACTING REGIONAL COURT MAGISTRATE AND 
OTHERS 2020 (2) SACR 427 (ECB) 

 

Court — Judicial officer — Conduct of — Application for costs de bonis propriis in 
review application of criminal proceedings in which magistrate refused to recuse 
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himself — Magistrate not employee of state — No indication that magistrate's 
decision actuated by malice — Application refused. 
 

The four applicants, together with seven other accused, stood trial in a regional court 
before the first respondent on charges of fraud, corruption and money-laundering. 
They all pleaded not guilty to the charges, but, at a stage when the state was still 
leading its first witness, the erstwhile accused No 7 decided to change her plea of 
not guilty to one of guilty. The first respondent proceeded with the case and 
accepted her plea explanation in terms of s 112(2) of the Criminal Procedure Act 51 
of 1977, in which she implicated her co-accused in the commission of the offences 
with which they were charged. That accused was allocated a new case number, to 
be tried separately from her co-accused. On the same day, the first respondent 
convicted accused No 7 and sentenced her accordingly. A separation of trials was 
granted, but, on the day when the matter was to continue, the first respondent 
wanted to continue to preside in the trial as if nothing had happened. Defence 
counsel for one of the accused applied for his recusal, supported by all the defence 
counsel and the prosecutor. The first respondent nevertheless dismissed the 
application to recuse himself, whereupon the parties applied for the matter to be 
adjourned for them to take his decision on review. The matter was then adjourned. 
At the hearing of the review, all parties were ad idem that the magistrate ought to 
have recused himself and that the review application should accordingly succeed. 
The court upheld the application, but postponed argument on the application by 
defence counsel for costs against the state and costs de bonis propriis against the 
first respondent, who contended that he had immunity against actions for damages 
when he was performing his official duties, unless malice could be shown. He 
claimed that he had not acted maliciously, as he had no direct or indirect interest in 
the matter. 
 
Held, that it was evident that the first respondent had adopted an intransigent 
attitude in his refusal to recuse himself, and in his answering affidavit did not take the 
opportunity to explain why he had refused to do so. It was possible that there had 
been a genuine mistake in the interpretation of the law and, although his conduct 
might be regarded as reprehensible, especially in the light of the fact that all the 
parties were ad idem that he should recuse himself, malice had not been shown. Nor 
was this a case where the magistrate ought to be mulcted in costs de bonis propriis. 
(See [8] and [19].) 
 
Held, further, that, as this was a criminal matter in which an accused was not usually 
saddled with costs, there was no justification for an order of costs against the state. 
(See [20] – [22].) 
 
Held, further, that the applicants' argument that magistrates were employees of the 
Minister of Justice was incorrect: they were not employees, but were judicial officers 
subject only to the Constitution and the law.  
 

Cape Concentrate (Pty) Ltd (in liquidation) and others v Pagdens Incorporated 
and others [2020] 4 All SA 61 (ECP) 

Exceptions – Insufficient particularity – When a question of insufficient particularity is 
raised on exception, the excipient undertakes the burden of satisfying the court that 
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the declaration as it stands, does not state the nature, extent, and, and grounds of the 
cause of action – The excipient must make out a case of embarrassment by reference 
to the pleadings alone, and the pleading must be embarrassing in that it cannot be 
gathered from it what ground is relied on by the pleader. 

In an application in terms of Rule 23(1) of the Uniform Rules of Court, the defendants 
in the main action sought an order that the plaintiffs’ particulars of claim be struck out 
and the plaintiffs be offered an opportunity to, within the prescribed period, deliver 
amended particulars of claim failing which the claim be dismissed with costs. The 
plaintiffs had claimed payment in the sum of R23 000 000. The defendants raised 
various grounds of exception claiming that the particulars of claim were vague and 
embarrassing and lacking in averments necessary to sustain a claim against them. 

Held – Case law makes it clear that when a question of insufficient particularity is 
raised on exception, the excipient undertakes the burden of satisfying the court that 
the declaration as it stands, does not state the nature, extent, and, and grounds of the 
cause of action. The excipient must make out a case of embarrassment by reference 
to the pleadings alone. The pleading must be embarrassing in that it cannot be 
gathered from it what ground is relied on by the pleader. A pleader’s initial duty is to 
allege the facts upon which he relies on and his second duty is to set out the 
conclusions of law which, according to him or her follow from the pleaded facts. 

The first exception averred that the particulars of claim lacked the averments 
necessary to sustain a cause of action against the second to seventh defendants. The 
joint and several liability of the second to seventh defendants was premised on the 
basis that the second to seventh defendants were attorneys and directors of the first 
defendant (a private company). The Attorneys Act 53 of 1979 was applicable at the 
time the payments of the amount claimed were allegedly paid into the trust account of 
the first defendant. Section 23(1)(a) of the Act was peremptory and stipulated that the 
directors of a private company are only held jointly and severally with the company for 
the debts and liabilities of the company which were contracted during their periods of 
office. In the instant matter, there were no allegations or averments made by the 
plaintiff as to whether the second to seventh defendants were directors of the first 
defendant at the time the money was deposited. 

The next three exceptions, dealing with lack of particularity around the impugned 
payments were also sustained. The Court held that relevant information should have 
been pleaded to enable the defendants to know which case they had to plead to. 

The final exception was that the plaintiff’s did not plead any basis, arising from fact 
or law, creating an entitlement to mora interest. The payment date replied on by the 
plaintiffs was found not to be proven. The exception was accordingly upheld. 

The particulars of claim were struck out and the plaintiff was given an    opportunity 
to deliver amended particulars of claim within 15 days, failing which the claims were 
dismissed with costs. 
 

Changing Tides 17 (Pty) Ltd NO v Frasenburg [2020] 4 All SA 87 (WCC) 

Execution against immovable property – Application in terms of rule 46A to have 
mortgaged property declared specially executable – Rule 46A deals with all instances 
of execution against residential immovable property – A mortgagee obtaining a money 
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judgment, and then wishing to levy ordinary execution against the mortgaged property, 
must bring an application in terms of rule 46A. 

The plaintiff sued the defendant in November 2019, claiming payment of R264 114,26 
plus interest. Together with an application for default judgment, it then delivered 
application in terms of rule 46A to have the defendant’s mortgaged property declared 
specially executable. 

The defendant’s answering affidavit did not disclose a defence on the merits. The 
focus of attention was whether, on what terms, the mortgaged property should be 
declared specially executable. The mortgaged property was the defendant’s primary 
residence. 

Held – The defendant had not considered offering an investment he had to the plaintiff 
as security for the repayment of his loan indebtedness. As he was unrepresented, the 
Court explained to him the workings of a pledge (ie a cession in securitatem debiti). 
That option would allow him to own his house free of a mortgage bond. While not 
abandoning the application for special executability, the plaintiff submitted in the 
alternative that the Court should grant judgment for the money debt, which would allow 
the plaintiff to attach the defendant’s investment. The Court was of the view that the 
appropriate form of attachment for the plaintiff to pursue, if it were granted the money 
judgment, would be by way of a garnishee order in terms of rule 45(12). 

Rule 46A is not concerned with special executability per se but with all instances of 
execution against residential immovable property, whether specially in terms of rule 
46(1)(a)(ii) or ordinarily in terms of rule 46(1)(a)(i). If a mortgagee of residential 
immovable property were simply to ask for and get a money judgment, and then 
wished, after excussing movables, to levy ordinary execution against the mortgaged 
property, rule 46A would require the mortgagee to bring an application in terms of rule 
46A. Such a mortgagee would not be seeking an order of special executability, but 
rule 46A would still apply. 

The Court rejected the notion that it may not grant a money judgment without 
granting an order of executability (special or otherwise) against the mortgaged 
property. It did accept, though, that where a bank in fact seeks an order of special 
executability as contemplated in rule 46(1)(a)(ii), it is desirable that such claim and the 
money claim should be considered together. 

The facts in this case were clear. Apart from ordinary household goods, the 
defendant’s only assets were his house and the investment. Any income which he was 
able to earn was too sporadic and uncertain to be a source from which he could ever 
meet his obligations to the plaintiff. By granting the money judgment, the court was not 
placing the defendant’s home in any real peril, because all indications were that the 
investment would yield more than enough to satisfy the plaintiff’s claim. 

Judgment was granted in plaintiff’s favour on the above basis. 

FirstRand Bank Ltd v Mostert and another and related matters [2020] 4 All SA 
126 (ML) 

National Credit Act 34 of 2005 – Jurisdiction – Rights of consumer – Access to courts 
– Many citizens being deprived of equal access to the courts by credit providers 
instituting legal proceedings in matters based on the National Credit Act in the 
country’s High Courts as court of first instance and not in the lower courts as was the 
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intention of the legislator when it drafted the Act – Court ruling that such matters should 
be issued, and tried in the Magistrates’ Court. 

In several cases before the court, the question to be considered was whether the 
matters should have been instituted by the plaintiffs in the present Court, or in the 
relevant Magistrates’ Courts that had jurisdiction over the persons of the respective 
defendants/respondents in the matters. 

Held – Many defendants who are sued by credit providers and financial institutions 
out of the present Court lived in the countryside towns and on farms surrounding the 
seat of the court (Middelburg – Mpumalanga) as well as the main seat in Mbombela. 
When the financial institutions decide to take to the courts to enforce its rights in terms 
of the agreements, the defendants are normally in arrears with their obligations for 
some reason. Some defendants were indigent people, and often very poor. 

The Court stated that everybody should have access to the courts and the protection 
it offers through the capable judicial officers manning it applying the law and upholding 
the Constitution. However, many citizens were being deprived of equal access to the 
courts by credit providers instructing its attorneys to institute legal proceedings in 
matters based on the National Credit Act 34 of 2005 in the country’s High Courts as 
court of first instance and not in the lower courts as was the intention of the legislator 
when it drafted the Act. When sitting as unopposed, the present Court was inundated 
with cases, issued by the Registrar, falling within the monetary jurisdiction of the 
Magistrates’ Courts, most of which had its cause of action to be found in the Act. In 
some of the matters the quantum involved was far below R50 000 – matters that could 
more cost effectively have been dealt with by the Magistrates’ Courts. 

The Court stated that the National Credit Act and the Magistrates’ Courts Act 32 of 
1944, with reference to jurisdiction, had in mind that, in as far as matters involving the 
National Credit Act are concerned, such matters should be issued, and tried in the 
Magistrates’ Courts. The Court highlighted the difficulties posed for consumers, 
particularly indigent persons, in expecting them to access the High Court instead. 

  

Minerals Council South Africa v Minister of Mineral Resources and another 
[2020] 4 All SA 150 (GP) 

Joinder – Non-joinder – Direct and substantial interest – Any party which has a direct 
and substantial interest in a particular matter should be joined in the matter – A court 
should not make an order that may prejudice the rights of parties not before it – A party 
that stands to be prejudiced by an order has a legal right to be joined to the 
proceedings so that it can protect its interests, and it must be specifically identified, 
and the papers properly served upon it. 

 Aggrieved by various clauses in a Broad-Based Socio-Economic Empowerment 
Charter for the Mining and Minerals Industry (the “2018 Charter”) published by the first 
respondent (the “Minister”), the applicant sought to review and set aside the clauses 
with which it took issue. Some of the clauses displayed similarities to ones contained 
in the 2017 Charter, and had already been challenged by the applicant in previous 
litigation. 

In the answering affidavit, the respondents contended that the applicant had failed 
to join important, necessary and relevant parties to the matter, and that until those 
parties had been joined, the merits of the applicant’s complaint should not be 
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adjudicated at all, alternatively it should be delayed until those parties (comprising 
affected communities) were properly joined to the proceedings. In an attempt to 
address the objection, the applicant relied on its having issued a notice in terms of rule 
16A of the Uniform Rules of Court drawing the public’s attention to the application. 

Held – A judgment cannot be pleaded as res judicata against someone who was not 
a party to the suit in which it was given, and the court should not make an order that 
may prejudice the rights of parties not before it. Any party which has a direct and 
substantial interest in a particular matter should be joined in the matter. The direct and 
substantial interest, in other words, has to be one that gives rise to a legal right. It 
would therefore have to be a legal interest. 

The 2018 Charter conferred certain rights on community organisations. Those rights 
would be destroyed if the order sought by the applicant was granted, thus endowing 
them with a legal interest in the matter. The Court also referred to rights held by trade 
union parties, which would be affected by the order. 

The rule 16A notice published by the applicant was not a substitute for joining a 
necessary party to the proceedings. A party that stands to be prejudiced by an order 
has a legal right to be joined to the proceedings so that it can protect its interests. It 
must be specifically identified, and the papers must be properly served upon it. 

The Court ordered that the relevant parties be joined in the application. 

Moropa and others v Chemical Industries National Provident Fund and others 
[2020] 4 All SA 197 (GJ) 

Constitutional and Administrative Law – Pension fund – Decision of fund to replace 
provider of administrative services – Review application – Impugned decision not 
constituting administrative action, as fund was acting in terms of a contractual right 
and not exercising public power – Allegations of impropriety lacking substance and 
rejected by court. 

Locus standi – Commercial standing – To establish standing on the basis of 
commercial own interests when challenging a decision of a private body, a litigant must 
show that the challenged decision affects his or her own rights or potential rights or 
interests. 

Applications – Alleged dispute of fact – Application to refer for oral evidence – 
Requirements – An application to refer a matter to oral evidence must be clear in its 
intent and focused on a real dispute of fact, and a matter should not be referred to oral 
evidence if no facts are to be elicited. 

 The first eight applicants in this matter were members of the first respondent, a 
provident fund. The ninth and tenth applicants (referred to as “NBC”) were private 
companies. The cases of NBC and the member applicants were identical in almost 
every respect. 

The second to twenty-sixth respondents were trustees of the fund, and were referred 
to as the “board”. 

NBC was contracted to the fund to provide it with administrative and other services. 
On 21 and 22 November 2019, the board resolved by unanimous vote to terminate the 
suite of contracts (the “contracts”) the fund had concluded with NBC. On 13 December 
2019, the board appointed the twenty-seventh respondent (“Akani”) to provide 
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administration services. The twenty-eighth and twenty-ninth respondents (“Novare” 
and “Moruba”) were appointed to provide the rest of the services previously provided 
by NBC. 

Aggrieved by those decisions, NBC and the member applicants applied to court to 
have the decisions set aside. 

In the course of proceedings, NBC brought a motion for referral of an issue to oral 
evidence. 

Held – There was no dispute of fact on the papers. An application to refer a matter to 
oral evidence must be clear in its intent and focused on a real dispute of fact. A matter 
should not be referred to oral evidence if no facts are to be elicited. The evidence to 
be presented must be clearly, concisely and unambiguously identified. To avoid 
entering the realms of trial, it should not be open-ended or overly wide. The application 
for referral in this case was refused. 

The first issue was whether NBC had locus standi to challenge, by review 
proceedings on public law grounds, the decision of the fund to terminate the contracts 
with it; appoint Akani, Novare and Moruba to replace the services it provided; and 
apply for the removal of the principal officer and trustees and replace them with other 
persons. The sole interest relied on by NBC to establish its standing was commercial. 
To establish standing on the basis of commercial own interests when challenging a 
decision of a private body, a litigant must show that the challenged decision affects his 
or her own rights or potential rights or interests. NBC was unable to do that, and was 
thus non-suited. 

The Court then turned to the member applicants’ case. It rejected the purported 
reliance, for the review application, on the Promotion of Administration Justice Act 3 
of 2000 as the decision to terminate the contracts and to appoint Akani did not 
constitute administrative action. The fund was acting in terms of a contractual right 
and not exercising public power. 

The member applicants’ case lay in three contentions, viz there was a failure to 
consult Regional Advisory Committees (“RACs”), decisions were marred by corruption 
and/or a conflict of interests on the part of three board members. Those allegations 
were however not found to have any merit. 

After setting out the principles applicable to costs, the court ruled that as a result of 
NBC’s conduct, it should pay Akani’s costs on an attorney and client scale. 

National Commissioner of Police and another v Gun Owners of South Africa 
(Gun Free South Africa as amicus curiae) [2020] 4 All SA 1 (SCA) 

Relief – Amendment of relief sought at suggestion of court – Amendments made by 
court to relief sought constituting an inappropriate intervention resulting in new case 
for applicant, and inviting allegations of bias. 

Interdict– Interim interdict – Whether appealable – Traditional requirements rendering 
an order appealable, namely that it is final in effect or dispositive of a substantial part 
of the case, now subsumed under the broader constitutional “interests of justice” 
standard. 

Interdict– Interim interdict – Requirements – Applicant must establish a prima facie 
right; a well-grounded apprehension of irreparable harm if the relief is not granted; that 
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the balance of convenience favours the granting of an interim interdict; and the 
absence of another satisfactory remedy. 

As a voluntary association formed to protect the rights of lawful owners of firearms in 
South Africa, the respondent (“GOSA”) aimed to protect, represent and advance the 
interests of lawful firearm owners in the country and to promote firearm ownership. 
Part of its mandate was to ensure reasonable licensing requirements in respect of 
firearms. 

In July 2018, GOSA launched an urgent application in the High Court against the first 
appellant (the “Commissioner”) and the second appellant, the Minister of Police, for 
an interim interdict, pending the determination of the main application in which it 
sought final relief. Essentially, GOSA sought to prevent the South African Police 
Service (the “SAPS”) from accepting any firearms for which the license expired at its 
police stations or at any other place, for the sole reason that the licence for the firearm 
expired, and to prohibit the SAPS from demanding that such firearms be handed over 
to it for the sole reason that the licence for such firearm had expired. In Part A of the 
main application, GOSA sought to have the period of validity of all licences for firearms 
issued in terms of the Firearms Control Act 60 of 2000, extended to the lifetime of the 
owner. It also sought to have the time periods for licence renewal applications under 
section 24 of the Act extended to allow licence holders with expired licences to apply 
for renewal. 

 During oral argument, and of his own accord, the High Court judge proposed that 
certain amendments be made to the final relief sought by GOSA. An amended notice 
of motion was delivered, fundamentally different from the final relief initially sought by 
GOSA, and an interim order was issued, essentially disabling the scheme of renewal 
and termination of firearm licences under the Act, by prohibiting the SAPS from 
demanding or accepting the surrender of firearms by licence-holders whose firearm 
licences expired, because they failed to renew their licences within the timeframe 
prescribed by the Act. That led to the present appeal. 

Held – The first issue was whether the interim interdict was appealable. The traditional 
requirements rendering an order appealable, namely that it is final in effect or 
dispositive of a substantial part of the case, have now been subsumed under the 
broader constitutional “interests of justice” standard. Finding that the doctrine of the 
separation of powers was implicated in this case, and that the interim interdict had a 
nation-wide effect, and constituted an impermissible intrusion by a court upon 
executive authority, the Court held that the interim order was appealable. 

The amendments made by the High Court to the relief sought constituted an 
inappropriate intervention and effectively resulted in a new case for GOSA, advanced 
by the Court itself. The initial relief sought was incompetent and inconsistent with the 
express provisions of the Act, and the amendment of the relief had a direct impact on 
the decision to grant the interim interdict. The court’s intervention also opened it to 
allegations of bias. 

The core premise of the gun control regime is that gun ownership is not a fundamental 
right under the Bill of Rights, but a privilege regulated by law under the Act. The 
possession of a firearm is prohibited under the Act, unless the holder has a licence, 
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permit or authorisation issued in terms thereof. Once a licence is terminated for 
whatever reason, including the holder’s failure to renew it timeously before it lapsed, 
the holder is then in unlawful possession of a firearm, which is a criminal offence. The 
holder must dispose of the firearm in accordance with the provisions of the Act. 

The requirements for the grant of an interim interdict are a prima facie right; a well-
grounded apprehension of irreparable harm if the relief is not granted; that the balance 
of convenience favours the granting of an interim interdict; and the absence of another 
satisfactory remedy. GOSA asserted that it had a clear or prima facie right to just 
administrative action, in the form of a legitimate expectation that the authorities would 
have disposed of a system which they, including the SAPS, conceded they did not 
have capacity to administer. However, for an expectation to be created, it must be 
legitimate in an objective sense. The court found GOSA’s expectation to be neither 
reasonable nor legitimate, and that it had failed to establish a prima facie right. The 
founding affidavit contained bald and generalised assertions concerning the need for 
an interdict and the conduct of members of the SAPS, with no factual or evidential 
basis. 

GOSA was found to have failed to meet the requirements for an interim interdict, and 
the High Court’s finding to the contrary was wrong. 

The appeal was upheld with costs. 

  

Peermont Global (KZN) (Pty) Ltd v Afrisun KZN (Pty) Ltd t/a Sibaya Casino and 
Entertainment Kingdom and others and a related matter [2020] 4 All SA 226 
(KZP) 

Rule 12 – Leave to intervene – Requirements – Rule 12 of the Uniform Rules of Court 
allows any person entitled to join as a plaintiff or liable to be joined as a defendant in 
any action, on notice to all parties, at any stage of the proceedings to apply for leave 
to intervene as a plaintiff or a defendant – Whether applicant for leave to intervene 
had a direct and substantial interest in the right that was the subject matter of the 
application – A direct and substantial interest under the common law involves a “legal 
interest” in the litigation which may be prejudicially affected by the judgment of the 
court, and not merely a financial interest as in the present matter. 

The applicant (“Peermont”) conducted a casino business. In the present interlocutory 
application in litigation involving casino operators and bingo operators, it sought leave 
to intervene as a co-applicant in the main application. The main application was for 
the review of various decisions taken by the Kwa-Zulu-Natal Gaming and Betting 
Board (the “Board”), the effect of which was to permit the third to fifteenth respondents 
(the “bingo respondents”) to operate certain electronic bingo terminals (“EBTs”) and 
to offer them for play in their bingo halls. 

Peermont held a casino license, and contended that the EBTs at issue in this matter 
were materially indistinguishable from casino-style slot machines, did not constitute 
“bingo”, could not lawfully be made available in bingo halls, and could be offered only 
in licensed casinos. 

Held – Rule 12 of the Uniform Rules of Court governs applications for intervention. 
In terms of the rule, any person entitled to join as a plaintiff or liable to be joined as a 
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defendant in any action may, on notice to all parties, at any stage of the proceedings 
apply for leave to intervene as a plaintiff or a defendant. The Court may upon such 
application make such order, including any order as to costs, and give such directions 
as to further procedure in the action as to it may seem meet. The bingo respondents 
objected to Peermont’s intervention on the ground that it lacked a direct and 
substantial interest in the right that was the subject matter of the application. A direct 
and substantial interest under the common law involves a “legal interest” in the 
litigation which may be prejudicially affected by the judgment of the court, and not 
merely a financial interest (which is only an indirect interest in the litigation), or another 
form of interest or derivative interest. The court found that Peermont did not satisfy the 
common law test for a direct and substantial interest insofar as the relief sought by the 
applicant in the main application was concerned. Peermont at best, had a financial 
interest, or thus an indirect or derivative interest. 

Peermont contended that, in addition to relying on own-interest standing, it also acted 
in the public interest. The Court found no merit in that submission. 

Save in respect of two respondents, the application against the other respondents 
was dismissed. The intervention in respect of the two respondents referred to above 
was made subject to conditions set out by the Court. 
 
Olive Marketing CC v Eden Crescent Share Block Limited and another 
(Shepstone and Wylie and others as Third Parties) [2020] JOL 48741 (KZD) 
Prescription- time begins to run against the creditor when it has the minimum facts 
that are necessary to institute action 
Plaintiff invested substantial funds in developing an ice rink and a conference centre 
near the Durban beachfront. But defendant, on the adjoining property, refused to 
recognise the parking servitude for 250 bays. Plaintiff approached the High Court 
and a trial ensued. 
Moodley J discusses the sale history of the properties; the creation of the praedial 
servitude; plaintiff's claim for damages; and prescription. 
The court declares the servitude valid and orders the defendant to make the bays 
available. 
The defendant is held liable for the plaintiff's damages, the amount for later 
determination. 

The Durban beachfront, dubbed the Golden Mile, and the many entertainment 
and sports facilities in its proximity, have remained major attractions for tourists to 
the city and its local inhabitants over the years. An inescapable consequence of the 
high volume of visitors to these attractions is the concomitant increase in the volume 
of traffic, which in turn creates a demand for convenient and secure parking facilities. 
Prospective patrons and clients are frequently deterred from enjoying an 
entertainment facility or utilising the services of a business by the inconvenient or 
limited parking in proximity to the premises visited. When the City Council approved 
the development of the Ocean City Complex and ice rink near the Golden Mile, it 
attempted to ensure that the project would not be scuppered by the lack of parking 
facilities. 
[2] To alleviate the problem of limited parking in proximity to the ice rink, the City 
Council, when leasing the property adjoining the Ocean City Complex, included the 
condition in the leasehold agreement, that the lessee would make 250 parking bays 
on the leased property available for the exclusive use of patrons and users of the ice 
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rink. When the adjoining property was eventually sold, the condition was carried 
forward. A material term of the sale agreement was that 250 parking bays would 
remain available to the Ocean City Complex, and a parking servitude would be 
registered by the purchaser to secure in perpetuity the benefit of the 250 parking 
bays for the owner and developer of the ice rink. The main issue for determination at 
this stage of the trial is the validity of the parking servitude. 
The parties and cause of action 
[3] The Plaintiff, Olive Marketing CC, is the registered owner of Erf 12424 
Durban1 ('the Plaintiffs property'). The Plaintiff purchased the property from the 
Second Defendant, the eThekwini Municipality, in terms of an agreement of sale 
dated 22 September 2008, which recorded that the property has the benefit of a 
parking servitude. The title deed of the property, Deed ofTransferT034297/09, record 
that the property is held '[w]ith the benefit of a Parking Servitude over Erf 11496 
Durban as created in the Notarial Deed of Servitude No. K173/97S ['the servitude']'.2 
[4] The First Defendant, Eden Crescent Shareblock Limited owns Erf 11496 
Durban, the property which adjoins the Plaintiff's property and is the servient 
tenement in respect of the servitude ('the First Defendant's property'). The First 
Defendant acquired the leasehold rights and purchased its property from the Second 
Defendant in terms of a written agreement of sale concluded on 28 July 1994. A 
material term of the agreement was that a parking servitude for 250 vehicles would 
be created over the First Defendant's property in favour of the Plaintiff's property and 
registered by Notarial Deed of Servitude simultaneously with registration of transfer 
Previously described as Lot 11444 and prior to that Lot 26, Block Snell Townlands of 
Durban. 
The agreement also recorded that the property was to be developed 
in accordance with all relevant Municipal Bylaws and Town Planning Scheme 
Regulations, and would only be used for the purpose defined in s 4C of the Housing 
Development Schemes for Retired Persons Act 65 of 1988 ('the HDSRP Act'). The 
First Defendant therefore was obliged to provide parking bays for its residents in 
compliance with the Town Planning Scheme Regulations and 250 parking bays 
under the servitude for use by patrons of the Plaintiff's property. 
 

Prescription of the Plaintiff's claim 

[146] The Plaintiff did not seek damages from the First Defendant until it delivered a 
notice of amendment to its declaration, which was served on the First Defendant on 
17 April 2013. The Plaintiff seeks damages calculated from March 2010. The First 
Defendant has pleaded prescription of all damages allegedly sustained more than 
three years prior to 17 April 2013, when the cause of action for the damages claim 
was introduced. Mr Pillemer submitted that prescription of the claims that are three 
years prior to the amended declaration, has been interrupted by the service of the 
application papers and then by service of the declaration. 
[147] It is common cause that the Plaintiff's claim for damages is for payment of a 
'debt' contemplated in Chapter 3, s 11(d) of the Prescription Act and is a continuing 
claim. Section 12 of the Act provides: 
'12 When prescription begins to run 
(1) Subject to the provisions of subsections (2), (3) and (4), prescription shall 
commence to run as soon as the debt is due. 
(3) A debt shall not be deemed to be due until the creditor has knowledge of 
the identity of the debtor and of the facts from which the debt arises: Provided 



537 
 

that a creditor shall be deemed to have such knowledge if he could have 
acquired it by exercising reasonable care.' 
[148] In Minister of Finance & others v Gore NO94 the Court held: 
'This Court has in a series of decisions emphasised that time begins to run 
against the creditor when it has the minimum facts that are necessary to 
institute action. The running of prescription in not postponed until a creditor 
becomes aware of the full extent of its legal rights, nor until the creditor has 
evidence that would enable it to prove a case "comfortably".' (Footnotes 
omitted).  
Prescription Act, prescription of a debt began running when the debt became due 
and a debt became due when the creditor acquired a complete cause of action for 
the recovery of the debt or when the entire set of facts upon which he relied to prove 
his claim was in place. In Umgeni Water & others v Mshengu,96 the Court similarly 
held that: 
'The words "debt is due" must be given their ordinary meaning. In its ordinary 
meaning a debt is due when it is immediately claimable by the creditor and, as 
its correlative, it is immediately payable by the debtor. In other words, the debt 
must be one in respect of which the debtor is under an obligation to pay 
immediately.' 
[150] In Trinity Asset Management (Pty) Ltd v Grindstone Investments 132 (Pty) 
Ltd,97 the Constitutional Court again confirmed that: 
'A debt is due when it is immediately claimable by the creditor and 
immediately payable by the debtor. In Truter the SCA held that, for the 
purpose of prescription, a debt is due when the creditor acquires a complete 
cause of action to approach a court to recover the debt.' (Footnote omitted). 
[151] Therefore, prescription cannot begin to run against a creditor before his cause 
of action is fully accrued ie before he is able to pursue his claim. Although the 
Plaintiff took occupation of the dominant tenement in December 2008, ownership in 
the property only vested in the Plaintiff upon registration of transfer on 21 September 
2009. From that date, the Plaintiff as owner of the dominant tenement was entitled to 
assert its rights to the parking on the First Defendant's property under the servitude. 
[152] However, although it commenced the motion proceedings on 2 March 2010, 
the Plaintiff did not claim damages until it filed its notice to amend its declaration. 
Section 15 of the Prescription Act provides: 
'15 Judicial interruption of prescription 
(1) The running of prescription shall, subject to the provisions of subsection 
(2), be interrupted by the service on the debtor of any process whereby the 
 [154] Consequently, any damages sustained by the Plaintiff, more than three years 
prior to 17 April 2013, have prescribed. 

 

Smit and Others v Origize 166 Strand Real Estate (Pty) Ltd and Others (Case no 
710/19) [2020] ZASCA 132 (19 October 2020) 

Power of attorney granted by company to secure a debt owed to the grantee – Power 
of attorney given as security for a debt owed is irrevocable for as long as the debt 
remains unpaid – purported revocation of power of attorney invalid. 

 
To facilitate a property deal, two company resolutions were passed giving power of 
attorney to Mr Smit to sign on offers and transfer for the 33 units in the scheme. The 
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deal went sour and there was an attempt to revoke the first resolution, which 
prompted Mr Smit's unsuccessful High Court application to secure an order 
confirming his signing powers. 
On appeal, Eksteen AJA discusses whether the resolution was revocable where the 
power of attorney was given as security for money advanced and still to be 
advanced, and when the debt remains unpaid. 
The appeal is upheld with costs. 
The order of the High Court is replaced with one declaring that Mr Smit may sign on 
offers and transfer for the units in the scheme. 
 
Public Protector v Speaker of the National Assembly and others [2020] JOL 
48694 (WCC) 
 
Interdict-by Public protector- requirements for interim interdicts; the adoption of the 
new Rules and the impeachment process; the current charges against the applicant; 
the requirements for a prima facie right; and a reasonable apprehension of 
irreparable harm.  
 
 
The Public Protector sought an interim interdict preventing steps in the National 
Assembly to impeach her in terms of the newly adopted Rules, which she sought to 
have set aside. The new Rules govern the removal process for office bearers of 
Chapter 9 Institutions, in terms of Section 194 of the Constitution. 
Saldanha J considers the applicant's reliance on numerous Constitutional provisions, 
including the right to dignity, fair labour practices and access to justice. Also 
discussed are the requirements for interim interdicts; the adoption of the new Rules 
and the impeachment process; the current charges against the applicant; the 
requirements for a prima facie right; and a reasonable apprehension of irreparable 
harm.  
The interdict application (Part A) is dismissed. 
The declaratory relief sought in Part B on the legality of the new Rules is to be heard 
in November 2020, subject to the approval of the Judge President. 

Whitehead and Another v Trustees of the Insolvent Estate of Dennis Charles 
Riekert and Others (567/2019) [2020] ZASCA 124 (7 October 2020) 

Court orders- court proceedings challenging effect of prior court order – no 
application for rescission or appeal pursued – existing order bar to relief sought – 
doctrine of peremption also operating against appellant– prior order remains 
standing. 

[1]     This case is about a contrived attempt by the appellants to undo, by 
subsequent proceedings, the effect of an earlier unchallenged court order. 

[2]     The first appellant, Ms Renette Whitehead, and Mr Charles Riekert were once 
a couple. In 2007, together, they bought a farm from the second and third 
respondents, Alvin Henri Fuhri and Desmeon Louien Fuhri (the Fuhris). Thus, they 
became joint owners in equal undivided shares. To finance the purchase of the farm, 
Ms Whitehead and Mr Riekert, jointly, obtained a mortgage bond from the fourth 
respondent, ABSA Bank Limited (ABSA). 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20124
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[3]     In August 2013, Ms Whitehead and Mr Riekert separated. At that time, 
payments on the bond were in arrears. Unbeknownst to Ms Whitehead, Mr Riekert, 
who was responsible to make payments, had not been doing so. From 2014 
onwards, Ms Whitehead endeavoured to catch up on the arrears. On 15 September 
2015 Mr Riekert was sequestrated. Notwithstanding some payments that Ms 
Whitehead made on the bond, her efforts to satisfy ABSA did not bear fruit. 

[4]     Eventually, in June 2015, ABSA sought a judgment on the debt and leave to 
execute on the bonded property. It got summary judgment on 24 March 2016, 
including leave to execute on Ms Whitehead’s undivided half share in the farm An 
application for leave to appeal against that order was refused. The date of that order 
refusing leave to appeal does not appear in the record. More importantly, there is no 
indication that there was ever an attempt to procure leave to appeal on petition to 
this Court or to the Constitutional Court. Plainly, the court order of 24 March 2016 
remains standing. This is the critical fact in this case. 

[5]     Thereafter, several more earnest efforts were pursued by Ms Whitehead to 
clear the debt and satisfy ABSA. Sadly, all these efforts failed. ABSA then proceeded 
to put the farm up in a public sale in execution. Yolandé and Shan Naidoo, the eighth 
and ninth respondents (the Naidoos), bid for the farm and bought it on 13 September 
2017. The next logical step would therefore be Ms Whitehead’s vacation of the farm, 
by means of eviction, if necessary. 

[6]     The several respondents, other than ABSA, did not participate in the hearing 
before the court a quo or in the hearing before this Court. 

[7]     A fortnight after the sale in execution had occurred, on 28 September 2017, Ms 
Whitehead and the second appellant, Mr Du Preez, thereupon launched an 
application. The critical proposition advanced in the application was that the 2007 
sale of the farm by the Fuhris to Ms Whitehead and Mr Riekert was null and void, 
and on that basis to seek several declaratory orders linked to that allegation. The 
relief sought was articulated thus: 

‘(1) Declaring the sale of property between the applicant, . . . Riekert (now 
Insolvent) and the 2nd and 3rd respondents, dated 28 October 2007, in respect 
of portion 10 (portion of Portion 4) of the farm Hilltop 458 Registration Division 
JT Mpumalanga Province, (the property) is hereby declared null and void ab 
intio. 

(2) That the Title Deed purporting to transfer ownership of the property to the 
applicant and . . . Riekert . . .  and all bonds registered there against be 
cancelled by the fifth respondent. 

(3) That the warrant of execution issued by the High court of South Africa 
Gauteng division, Pretoria, under case No 37560/2015 be set aside. 

(4) That the sale agreement entered into by the Sheriff of the High Court, 
Mbombela and the 8th and 9th respondents as a result of the sale in execution 
of the property on 13 September 2017 be declared null and void ab initio.’ 

[8]     The contention of invalidity of the 2007 sale of the farm is based on an 
interpretation of s 3(b) of the Subdivision of Agricultural Land Act 70 of 
1970 (SALA).[3] In short, it was contended that it was unlawful to have bought the 
farm in undivided shares without permission from the Minister of Agriculture. It is true 

http://www.saflii.org/za/legis/consol_act/soala1970330/index.html#s3
http://www.saflii.org/za/legis/consol_act/soala1970330/
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that the Minister had not given the requisite permission. It is disputed by ABSA that, 
upon a proper interpretation of s 3 of SALA, non-observance of the section results in 
the invalidity of the sale. ABSA also contended that the appellants were bound by 
the court order it had obtained, referred to above. For reasons which follow, it is 
unnecessary for this Court to decide which perspective concerning the interpretation 
of s 3 of SALA is correct. 

[9]     The only interest in the property expressed by Ms Whitehead and Mr Du Preez 
is based on the considerable improvements she alleges have been made to the 
property and an expectation that they could be recovered; essentially, she asserts an 
improvement lien.  To this aspect, I shall revert. 

[10]   The significance of the alleged contravention of s 3(b) of SALA for the case 
that Ms Whitehead and Mr Du Preez sought to advance lay in the contention that, in 
consequence of such invalidity, there were several material knock-on effects. These 
effects were a cascade of allegedly invalid juristic acts: ie, (1) that Ms Whitehead and 
Mr Riekert could not have lawfully become owners of the farm; (2) that no mortgage 
bond could validly have been sought and granted to them; (3) that the Fuhris were 
still owners of the farm; (4) that the summary judgment order of 24 March 2016 was 
‘ineffective’; (5) that the writ of execution pursuant to that order should be set aside 
by the court; (6) that the sale in execution to the Naidoos should be set aside; and 
(7) that the transfer of ownership to the Naidoos as registered by the fifth 
respondent, the Registrar of Deeds, must be set aside. 

[11]   The application advancing this thesis was dismissed by the court a quo. It is 
that judgment which is before this Court on appeal. 

The critical issue 

[12]   The effect of the relief sought is to override or nullify the effect of the summary 
judgment order. The critical and determinative question for decision is, thus, whether 
it is open to the appellants to bring such an application which achieves that end, the 
order itself having been neither rescinded nor set aside on appeal? A further problem 
confronting the case advanced by Ms Whitehead is peremption. 

The existing order is a barrier to the relief sought 

[13]   The conception of the application is that it is proper, in our law, to seek, 
through subsequent separate but related proceedings to nullify an existing order of 
court. 

[14]   The only means by which an order of a court of first instance is nullified is by 
either rescinding the order or by setting it aside through a successful appeal. 

[15]   The authority of Gainsford NO v Tiffski Property Investments and 
Another[4] was summoned up in argument to proffer support for the perspective held 
by Ms Whitehead and Mr Du Preez. At para 38 of that judgment it was stated that: 

‘It is trite that no legal consequences flow from a void jural act.’ 

Ergo, it was contended, once the sale transaction was void, all that was built 
thereon must also collapse. However, this case is unhelpful to the argument 
that is advanced. The controversy in Gainsford was whether a transaction was 
a voidable preference for the purposes of insolvency proceedings. The 
mechanics of the Insolvency Act 24 of 1936 provide for a power vested in a 
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court to reverse improper transactions which occur within six months before 
the declaration of insolvency, and thus the Insolvency Act prescribes that 
transactions that occur during this period are voidable, ie susceptible, upon 
examination, to be set aside if good cause is found to impugn them. The 
legislative scheme is not comparable to s 3 of SALA and the facts of that 
matter are far removed from those of the present matter. 

[16]   In The Master of the High Court, (North Gauteng High Court, Pretoria) v Motala 
NO and Others, the validity of the appointment of provisional judicial managers was 
disputed.[5] A Judge had made an order appointing one Mr Hendrik Abram Van 
Vuuren to such office. In ostensible defiance of that order, the Master appointed the 
respondent. In subsequent contempt proceedings, it was held that a Judge had no 
competence to make such an appointment because the power to make such 
appointment was reserved to the Master. Because of a lack of lawful judicial 
competence, the order could therefore be ignored because it was a nullity and no 
contempt could occur. This predicament is to be contrasted with a court order which 
is made within the scope of a Judge’s competence. In such a case, the order stands 
until it is set aside, assuming there are grounds for doing so. 

[17]   Plainly, neither of these two cases are usefully comparable to the present 
matter. 

[18]   In this matter, the order granting summary judgment and authorising execution 
against the property was made by a competent court at the conclusion of fully 
defended proceedings. The effect of the order was that the indebtedness of Ms 
Whitehead in terms of her liability on the mortgage bond to ABSA was finally 
determined as was ABSA’s right to execute on the property. What this appeal 
contrives to do is to undo that order. That is impermissible. In Minister of Home 
Affairs and Others v Somali Association of South Africa and Another, Ponnan JA, 
reiterated the well-established principle:[6] 

‘In Dengetenge Holdings (Pty) Ltd v Southern Sphere Mining and 
Development Company Ltd para 17 it was put thus: 

“As Froneman J observed in Bezuidenhout v Patensie Sitrus Beherend 
Bpk 2001 (2) SA 224 (E) at 229B-C: 

“An order of a court of law stands until set aside by a court of competent 
jurisdiction. Until that is done the court order must be obeyed even if it may be 
wrong (Culverwell v Beira  1992 (4) SA 490 (W) at 494A-C). A person may 
even be barred from approaching the court until he or she has obeyed an 
order of court that has not been properly set aside (Hadkinson v 
Hadkinson  [1952] 2 All ER 567 (CA);  Bylieveldt v Redpath  1982 (1) SA 
702 (A) at 714).”’ 

Peremption 

[19]   It is plain that by reason of the conduct of Ms Whitehead and Mr Du Preez, 
peremption operates. 

[20]   The relevant facts demonstrating this result are as follows: 

(1) Prior to the court order of 24 March 2016, neither the validity of the title 
deed nor of the bond were questioned. 
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(2) During the summary judgment proceedings, the question of invalidity of the 
deed or bond were not raised. 

(3) After a failed application for leave to appeal against the order, no further 
steps were taken to challenge the order. It was unequivocally, therefore, 
accepted as a final order. 

(4) Moreover, after the order was granted, consistent only with acquiescence 
in the effect of the order, several further attempts were made to reach an 
accommodation with ABSA. 

(5) Ms Whitehead contemplated a scheme in terms whereof she might 
subdivide the farm and keep a half portion. On 15 November 2016, she 
instructed her attorneys to propose to ABSA that she pay up the arrears and 
obtain the Minister’s permission to subdivide the farm. ABSA refused to co-
operate, apparently because of the complication of securing relief from the 
trustees of the insolvent estate of Mr Riekert’s Trustee, the first respondent. 

(6) Ms Whitehead did not give up. She made enquiries to have Mr Riekert 
substituted as a debtor. This effort too failed. 

(7) Ms Whitehead also put the farm up for sale in the open market in the hope 
of obtaining a better price than in a sale in execution. As a result, a 
prospective purchase arose on 30 May 2016 but did not mature. 

(8) On 7 June 2017, Ms Whitehead’s attorney addressed a letter to ABSA 
articulating, for the first time, the notion of the invalidity of title and soliciting a 
settlement. It was claimed that this defect in title had just been noticed. This is 
odd because in November 2016, Ms Whitehead was aware that a subdivision 
of the farm required ministerial permission and she must therefore have been 
aware of s 3 of SALA. On 8 June ABSA rejected the proposal. 

(9) On 20 June a further settlement proposal and a payment was made. 

(10)                    On 12 July 2017 ABSA confirmed a sale in execution would 
be scheduled. 

(11)                    On 25 August 2017 the public notice was published 
advertising the sale. 

(12)                    On 13 September 2017 the sale in execution took place. 

[21]   It is plain from these events that, other than protests, no steps were taken to 
halt the sale in execution. Only afterwards was an application launched, 
opportunistically. 

[22]   It is possible to attack a judgment belatedly in circumstances where the 
interests of justice require it.  Obviously, such a judicial intervention is one which is 
fact-specific. What is necessary to establish is that the aggrieved litigants have not 
by their conduct demonstrated an acquiescence in the orders granted against 
them. Qoboshiyane NO and Others v Avusa Publishing Eastern Cape (Pty) Ltd and 
Others[7] held thus: 

‘. . . Where, after judgment, a party unequivocally conveys an intention to be 
bound by the judgment any right of appeal is abandoned. The principle can be 
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traced back to the judgment of this court in Dabner v South African Railways 
& Harbours, where Innes CJ said: 

“The rule with regard to peremption is well settled, and has been enunciated 
on several occasions by this Court. If the conduct of an unsuccessful litigant is 
such as to point indubitably and necessarily to the conclusion that he does not 
intend to attack the judgment, then he is held to have acquiesced in it. But the 
conduct relied upon must be unequivocal and must be inconsistent with any 
intention to appeal. And the onus of establishing that position is upon the party 
alleging it. In doubtful cases acquiescence, like waiver, must be held non-
proven.” 

That judgment has been consistently followed in this court.’ 

[23]   At least since shortly before 7 June 2017, the basis upon which the application 
was brought was known. Ms Whitehead waited until after the sale in execution and 
on 12 October, at last, launched it. This belated step was too late to be meaningful. 

Does Ms Whitehead, on her own case, have locus standi to challenge title? 

[24]   In any event, the application is itself premised on grounds which, paradoxically, 
destroys its viability. If the contention were to be correct that the initial sale 
agreement between the Fuhris and Ms Whitehead and Mr Riekert was unlawful and 
it had the consequences as alleged, Ms Whitehead would have demonstrated, on 
her own case, that she has no locus standi to seek the relief sought. It was correctly 
conceded that on the premise of her case, Ms Whitehead can lay no claim, 
whatsoever, to title over the farm. 

[25]   Indeed, the interest which Ms Whitehead invokes in her affidavit is a different 
right: that of a lien-holder.[8] She relates in her founding affidavit that over a period of 
five years since Mr Riekert left, she and Mr Du Preez have made substantial 
improvements to the property which she estimates to be worth about R900,000. 
These allegations can be assumed to be accurate and well-founded for the purposes 
of the analysis. If a lien is proven, Ms Whitehead’s interest can be protected by 
asserting it against the world. She has no interest in title to the farm. 

[26]   Were ownership to revert to the Fuhris, they would again own it in undivided 
shares. This, the crucial invalidity in title, on the case advanced about the effect of an 
absence of ministerial permission, would manifest again. There is no evidence 
adduced about the marital status of the Fuhris, save for what appears on the 2007 
deed of transfer to Ms Whitehead and to Mr Riekert. That document records them as 
married in community of property. When they acquired the farm is not recorded. 
However, it can be safely inferred from the information about their identity numbers, 
that having been born in 1955 and 1957 they were both still minors in 1970 when 
SALA was enacted. They could not therefor have acquired the farm prior to its effect 
and had the benefit of preserved vested rights. 

[27]   In short, Ms Whitehead’s case is self-destructive of her locus standi to seek the 
relief claimed. 

Conclusion 

[28]   For all the reasons set out above it follows that the appeal must be dismissed. 

Costs 
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[29]   The order by the court a quo erroneously alluded to the costs of three counsel 
to be allowed. It was a patent error, as pointed out by counsel for the fourth 
respondent in this hearing. It shall be corrected to provide simply for the costs of one 
counsel. The costs of the appeal ought to be borne by the appellants. 

The Order                                 

The following order is accordingly issued: 

1       The appeal is dismissed. 

2       The order of the court a quo is set aside and substituted with the 
following: ‘The application is hereby dismissed with costs on the attorney and 
client scale, including the costs of one counsel’. 

3       The costs of appeal to be borne by the appellants, jointly and severally, 
the one paying the other to be absolved. 

 

Engelbrecht NO and Others v Du Toit (2723/2015) [2020] ZAWCHC 119 (19 
October 2020)  

National Credit Act 34 of 2005-remedies-lender is a ‘credit provider’- 40 of the NCA 
required a credit provider to whom the total principal debt under ‘all outstanding 
credit agreements’ exceeded R500 000 to apply for registration as a credit provider- 
the condictio ob iniustam causam available-enrichment also possible 

The plaintiffs in this action are the co-trustees of the insolvent estate of Alwyn 
Bernardus Smit, in respect of which a final order of sequestration was granted on 8 
April 2014.  They have sued under the Insolvency Act 24 of 1936 for the setting 
aside of allegedly improper dispositions by the insolvent to the defendant and for an 
order declaring that they are entitled to recover the amounts disbursed by Smit to the 
defendant. 

[2] It is common ground that the defendant lent and advanced R1 million to Smit prior 
to his sequestration.  The amount was advanced in two transactions.  In the first, an 
amount of R800 000 was advanced on or about 14 October 2010, and in the second 
an additional amount of R200 000 on or about 24 February 2011.  Smit paid interest 
on the loans in an amount totalling R141 000 between 30 November 2010 and 7 
October 2011.  He repaid the capital amount owed to the defendant in four tranches 
between 3 October and 29 November 2011.  A payment of R50 000 was made on 3 
October, R250 000 on 5 October, R150 000 on 14 November, and R550 000 on 
29 November 2011. 

[3] The evidence showed clearly that Smit was deeply insolvent at all material 
times.  An investigation by Ms Eileen Fey, an experienced insolvency practitioner 
and forensic investigator, indicated that Smit’s state of insolvency deteriorated from 
an excess of liabilities over assets of R15 661 199 as at 28 February 2010 to one of 
R25 727 095 as at 28 February 2012.  The deficit had increased to at least 
R40 267 648 by 28 February 2014, very shortly before his estate was provisionally 
sequestrated.  Smit said in evidence that he did not take issue with the content of Ms 
Fey’s report.  
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[4] The plaintiffs’ claim for a setting aside of the dispositions was brought in terms 
of s 26 and/or s 30 of the Insolvency Act.  Their prayer for a declaration, 
consequentially upon the relief sought in terms of ss 26 and 30, that they are entitled 
to recover the amounts involved is founded in s 32(3) of the Act. 

[5] Insofar as relevant for current purposes, s 26 of the Insolvency Act provides for 
the setting aside of dispositions of property by an insolvent not made for value more 
than two years before the sequestration of his estate if it is proved that immediately 
after the disposition was made the liabilities of the insolvent exceeded his 
assets.  Section 30 provides, insofar as relevant, that if a debtor makes a disposition 
of his property at a time when his liabilities exceed his assets with the intention of 
preferring one of his creditors above the others, and his estate is subsequently 
sequestrated, the disposition may be set aside.  Section 32(3) of the Act provides 
that ‘[w]hen the Court sets aside any disposition of property under any of the said 
sections [ss 26, 29, 30 or 31], it shall declare the trustee entitled to recover any 
property alienated under the said disposition or in default of such property the value 
thereof at the date of the disposition or at the date on which the disposition is set 
aside, whichever is the higher.’ 

[6] The plaintiffs’ claim also involved an additional sum of R60 000 in respect of a 
loan in that amount by Smit to the defendant.  The defendant did not contest the 
plaintiffs’ claim for repayment of the R60 000 loan (a demand for payment was made 
by the plaintiffs on 1 August 2014), but she delivered a plea denying liability in 
respect of the rest of the plaintiffs’ claim, viz. for the recovery of capital repayment 
she had received from Smit in the sum of R1 million and the interest that he had paid 
her in the amount of R141 000.  

 [8] It is convenient to treat first of the claim for the recovery of the amount paid by 
Smit as interest. 

[9] A loan agreement is a ‘credit agreement’ within the meaning of the National 
Credit Act 34 of 2005 (the NCA), and a lender is a ‘credit provider’ in the language of 
that statute.  At the relevant time s 40 of the NCA required a credit provider to whom 
the total principal debt under ‘all outstanding credit agreements’ exceeded R500 000 
to apply for registration as a credit provider.  It was admitted that the defendant had 
not applied for or obtained registration as a credit provider.  Section 89(2)(d) of the 
NCA provides (subject to certain other provisions that are not applicable on the facts 
of this case) that a credit agreement ‘is unlawful if at the time the agreement was 
made, the credit provider was unregistered and this Act requires that credit provider 
to be registered’.  In terms of s 89(5) of the NCA, a court seized of a claim in terms of 
such an unlawful agreement is enjoined to declare it to be void. 

[10] It follows from the aforementioned implications of the NCA that the transactions 
in terms of which the defendant advanced the sum of R1 million to Smit were legally 
void.  The effect was that whereas she may well have enjoyed a claim for repayment 
of the capital on the grounds of unjust enrichment (cf. National Credit Regulator v 
Opperman and Others 2013 (2) SA 1 (CC)), the defendant had no right to 
performance of the agreement, and accordingly, no entitlement to recover the 
stipulated interest from Smit.  There is no doubting in the circumstances that the 
amount paid by Smit to the defendant in respect of interest constituted a disposition 
without value within the meaning of s 26 of the Insolvency Act (see Fourie NO and 
Others v Edeling NO and Others [2004] ZASCA 28 (1 April 2004), [2005] 4 All SA 
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393 (SCA) at para 17-19); and also Estate Jager v Whittaker and Another 1944 AD 
246, in which it was held that a payment made in terms of an illegal agreement fell, 
for the purposes of s 26, to be equated with a donation.  The plaintiffs’ entitlement to 
recover the aforementioned sum of R141 000 was therefore established.  

[11] The defendant would, however, have been able to sue under the condictio ob 
iniustam causam for the recoupment of the capital sum that she had advanced 
(cf. Fourie NO supra, at para 13).  There is nothing to suggest that the defendant 
acted with turpitude in making the loans without having applied for registration as a 
credit provider.  The inherent probability is that the loans were made in ignorance of 
the technical requirements of the NCA.  Smit’s payment in reimbursement of the 
R1 million capital payment made to him by the defendant was therefore clearly not a 
disposition without value because it was an amount that the defendant would have 
been able to recoup from him by condiction.  In the circumstances, the plaintiffs are 
able to establish a right to recover the capital repayment by the insolvent to the 
defendant only if they can show that the payment was made by Smit with the 
intention to prefer the defendant above his other creditors; in other words, only if they 
can bring their claim home in terms of s 30(1) of the Insolvency Act.  

[12] It is not the advantaging effect of a discriminatory payment made by an insolvent 
that is determinant; it is the intention with which the payment is made that is the 
crucial element that must be established to make out a claim for it to be set aside as 
an improper disposition in terms of s 30 of the Insolvency Act.  Mr Rogers, who 
appeared of counsel for the plaintiffs, relied on the following summary of the law in 
the section on Insolvency in LAWSA Vol 11 – Second Edition at para 273, s.v. 
‘Intention to prefer’: ‘The courts have held that a debtor has the intention to prefer 
if, when he makes the disposition, he contemplates sequestration of his estate (in 
other words, realises that it is substantially inevitable), unless he is actuated by some 
motive other than conferring an advantage on the creditor in question.  Conversely, 
he does not intend to prefer if, when making the disposition, he does not 
contemplate or expect sequestration, or if his main purpose or dominant motive is 
not to confer an advantage on the creditor, but to attain some other objective, for 
example, to shield himself from a criminal prosecution or cover up a misappropriation 
of assets and save himself from exposure, or to comply with a contractual obligation 
to give possession of movable property for the purpose of perfecting the creditor’s 
security under a general notarial bond.’[2]  The underlined words imply that that the 
insolvent’s intention to prefer must be the primary or dominant reason for making the 
disposition.  As Conradie JA observed in Fourie NO supra, at para 15, ‘It is 
established law that in considering whether an intention to prefer has been shown, 
all the relevant facts must be considered’.  The onus is on the trustees to prove that 
there was an intention to prefer one creditor above another. 

[13] The evidence showed that Smit - who had built up an established reputation as 
a financial adviser and broker, having been in business as such, originally acting as 
an agent for Old Mutual, since 1988 - enticed established clients and other persons 
referred to him in consequence of his reputation to entrust him with substantial sums 
of money on the understanding that he would be able to invest the entrusted funds at 
generous rates of return.  His modus operandi emerged very clearly from the sample 
of affidavits submitted in proof of claim by various creditors in his insolvent estate 
that was put in evidence at the trial (exhibit H).  He would sometimes even persuade 
clients to disinvest from safe investments with established financial institutions and 
induce them to understand that the proceeds of such disinvestments had been more 
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favourably invested elsewhere, whilst they were instead misappropriated by him.  He 
would make regular payments to the clients as ostensible returns on some of these 
purported reinvestments.  It is obvious that such payments were made to mislead 
clients into believing that their monies had been reinvested as misrepresented by 
Smit, and equally plain that he funded the ‘returns’ with monies fraudulently obtained 
from other clients.  

[14] Smit, who was called to testify in terms of s 32(2) of the Insolvency Act, 
stated that he took no issue with the content of those affidavits, thereby in effect 
confirming that they accurately demonstrated how his fraudulent activities were 
conducted.  He confirmed that the funds that he used to redeem the defendant’s loan 
had been sourced from a certain Mr and Mrs Herbst, whom he had led to understand 
that he would be investing the monies on their behalf. 

[15] Ms Fey categorised the transactions with Smit by his clients as either 
‘investments’ or ‘loans’.  His ‘investment creditors’ placed funds with him on an 
indefinite basis as against a promised return, whilst his so-called ‘loan creditors’, 
including the defendant, advanced funds in terms of lending transactions with fixed 
dates of repayment.  Smit testified, however, that he drew no particular distinction 
between his transactions.  I understood by this that he indiscriminately solicited 
capital payments from clients, whether as loans or ostensible capital investments, as 
the means of funding his fraudulent scheme. 

[16] Smit admitted that he was conscious from the outset that his fraudulent mode of 
operation was unsustainable and would lead inexorably to his eventual sequestration 
when the whistle would be blown by an unhappy investor whose promised returns he 
would be unable to provide or whose loan he would fail to repay.  He kept the 
scheme going by the using the funds that he was able to borrow or solicit for 
‘investment’ to pay the returns due on the ‘investments’ already supposedly made for 
those of his clients who had invested earlier.  It was a type of ‘rob Peter to pay Paul’ 
operation, and in that respect corresponded in essential respects to a classic Ponzi 
scheme.  The solicited funds were also used to fund Smit’s lifestyle.  

[17] There is no reason to question Smit’s evidence that he appreciated from the 
outset, and certainly at the time of the transactions in issue in the current case, that 
his scheme would end in disaster, including inevitably, the sequestration of his 
estate.  Contemplation by the insolvent of sequestration at the time of the disposition 
was an express requirement in the equivalent provisions of earlier iterations of 
the Insolvency Act and, although not expressly referred to in s 30, remains a 
relevant consideration because it is impossible to conceive how an intention to prefer 
can subsist in the pertinent sense absent such a contemplation.  

[18] However, as noted in Mars on Insolvency, proof of a contemplation of insolvency 
when a disposition is made ‘does not of itself necessarily establish a desire to favour 
a creditor’.[3]  The case of Giddy, Giddy and White’s Estates v Du Plessis 1938 EDL 
73 is cited in illustration of the proposition.  In that case the insolvent was an attorney 
who paid out an amount due to one of his firm’s clients from the firm’s business 
account at a time when the firm was hopelessly insolvent and had been operating for 
some time on funds misappropriated from its trust account.  The partners’ estates 
were sequestrated just over a week after the impugned disposition was made.  In 
refusing the trustees’ application to set the disposition aside Pitman AJP found that 
the intention to prefer had probably not been the insolvent attorney’s dominant 
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intention when making the disposition, but rather his fear of the consequences of 
exposure of his thievery.  The learned Acting Judge President said the following in 
that regard (at pp.79-80):  

The intention to prefer must reside in the mind of the debtor, and its presence 
there is ordinarily to be inferred from his conduct. If, when he is contemplating 
sequestration, he selects for payment out of a number of creditors one, who 
has no right to such selection, the inference from his conduct seems a fair 
one, that he intended to prefer such creditor above the rest, to disturb in his 
favour the proper distribution of his assets in insolvency. Such is the only 
apparent explanation of his action. Where, however, behind the selection and 
payment there appears to be some other compelling intention, the intention to 
prefer is not necessarily to be regarded as the dominant intention. The former 
intention indeed may so powerfully animate the debtor, that the intention to 
prefer may be said to have been wholly inactive. In this case the debtor had 
received this money only some fourteen days previously. In receiving it, as he 
did, into his own possession he had acted in breach of his instructions. There 
was nothing to lead him to suppose, that his creditor would not be vigilant in 
claiming his money, and enforcing the trust, with which it was affected. Breach 
of this trust he knew must almost inevitably carry in its train the most 
disastrous consequences to himself. As an attorney his perception must have 
been all the keener, that to withhold this money from the man entitled to it, 
who at his elbow was demanding it, was to confess, indeed to proclaim, 
himself a thief. The evidence as to his recent dealings with trust moneys 
sweeps away all doubt as to his consciousness of guilt, or as to his realization 
that to refuse to pay this money must involve him in the most serious danger 
of immediate prosecution. It is true that no threats thereof were expressly 
uttered by the defendant, but such utterance could scarcely have increased 
the debtor’s apprehensions, or enlivened his sense of the duty cast on him 
and of the consequences of neglecting it. It seems to me in the 
circumstances, that the intention animating him to the virtual exclusion of all 
others, was an intention to escape a criminal prosecution. This conclusion 
seems to me to derive support too from the complete absence of anything 
between this debtor and this creditor, which could prompt the former to prefer 
the latter above his other creditors.’ 

 [26] In the current case there is no reason to doubt Smit’s evidence that he regarded 
his sequestration as inevitable.  The making of payments that would prefer certain of 
his creditors over the others was an intrinsic feature of his scheme, and he made 
them appreciating that their effect would be to ‘disturb what would be the proper 
distribution of assets’ when the sequestration that he regarded as inevitable 
occurred.  However, as the authorities to which I have referred show, that is not 
necessarily enough to bring the plaintiffs’ claim under s 30 home. 

[28] In his post-hearing note, Mr Rogers also made something of the fact that the 
‘investment scheme’ in Fourie was given the appearances of a formal investment 
structure, something entirely lacking in Smit’s operation.  On that basis, he 
contended that Smit had not operated a ‘scheme’ in the true sense of the word.  I 
recognise the distinction between the modes of operation evident in the two cases, 
but I fail to see how it demonstrates any material difference in the intention with 
which the dispositions to creditors were made in both matters. 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s30
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[29] In the result the following orders are made: 

1. The loan agreements evidenced by annexures ‘A’ and ‘B’ respectively to 
the defendant’s reply to the plaintiffs’ request for trial particulars are declared 
void as from the dates on which they respectively were entered into. 

2. Each of the first ten dispositions reflected on annexure ‘PC2’ to the 
particulars of claim, which dispositions total R141,000, is set aside as a 
disposition without value in terms of s 26 of the Insolvency Act 24 of 1936 

3. It is declared, in terms of terms of s 32(3) of the Insolvency Act, that the 
plaintiffs are entitled to recover from the defendant the amount of each 
disposition mentioned in paragraph 2 above. 

4. The defendant is directed to pay to the plaintiffs the amount of each 
disposition mentioned in paragraph 2 above. 

5. The defendant is directed to pay the plaintiffs, in addition, the amount of 
R60 000 in respect of the loan by the insolvent to her of that amount on 13 
September 2012, with mora interest thereon at the prescribed rate from 1 
August 2014 to date of payment. 

6. The plaintiffs’ claim in terms of s 30(1) of the Insolvency Act for the setting 
aside of the disposition by the insolvent to the defendant of the sum of 
R1 million, ostensibly in repayment of the capital sum owed in terms of the 
aforementioned purported loan agreements is dismissed. 

7. The defendant is directed to pay the plaintiffs’ costs of suit. 

 

Cape Flexible Converters (Pty) Ltd v NSP Unsgaard (Pty) Ltd (22710/2019) 
[2020] ZAWCHC 123 (21 October 2020) 

Winding up application-jurisdiction-company not registered nor doing business in the 
division-case transferred to correct division 

This is an application for the provisional winding up of the respondent 
company by the applicant in terms of section 343(1)(a) and with reliance on section 
344(f) and (h) of the Companies Act 61 of 1973 (the 1973 Act). The applicant’s case 
is based on a debt owed to it by the respondent resulting from goods sold and 
delivered. The respondent admits liability to the applicant, but disputes the amount, 
and that the debt has become due and payable. 

[2]        One of the various issues raised by the respondent in opposition to the 
application, is that this courts lacks the jurisdiction to hear this matter. In this regard, 
the respondent avers that neither its registered office, nor its principle place of 
business are within the jurisdictional area of this court. In respect of its registered 
address, it is common cause that such address is situate at 20 Mahatma Ghandi 
Road, Point, Durban. According to the respondent, its principle place of business is 
the same as its registered address. 

 [3]        It is apposite to mention that the applicant filed a conditional application in 
terms of section 27(1) of the Superior Courts Act, 2013 for the removal of the 
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application for the provisional winding-up of the respondent from the Western Cape 
Division of the High Court to the Kwazulu Natal Local Division, Durban in the event 
that it fails on the jurisdictional point in this division. 

  

[4]        At the commencement of the proceedings, the parties, in discussion 
with me, agreed that it would be apposite to argue the jurisdictional point first, 
together with an application for the late filing of two further affidavits by the 
respondent. After brief arguments on these issues, the court adjourned for a short 
while, I considering the issue, I returned to court and advised the parties that I will 
hear argument on the matter and deal with the jurisdictional point in the judgment. I 
did so as I was of the view that the jurisdictional issue required proper consideration 
that should not be rushed. 

 [5]        The issue of competing jurisdiction over a company incorporated in terms of 
the company laws of South Africa has received notable attention in the courts since 
the advent of the Companies Act, 71 of 2008 (“the 2008 Act”) which replaced the 
1973 Act save for Chapter XIV thereof which survived the introduction of the new Act 
in terms of transitional provisions contained in Schedule 5, Item 9 of the new Act. 

 [6]        Section 12 of the old Act is the source of jurisdictional power over a 
company. In terms of this section, jurisdiction “…shall be any provincial or local 
division of the High Court of South Africa within the area of the jurisdiction whereof 
the registered office of the company or other body corporate or the main place of 
business of the company or other body corporate is situate.” 

 [7]        In Sibakhulu Construction (Pty) Ltd v Welgemoed Village Golf Estate 
(Pty) Ltd (Nedbank Ltd Intervening) 2013 (1) SA 191 (WCC), in a judgment in this 
division of the high court by Binns-Ward J, the court was concerned about the 
jurisdiction of the high court sitting in Port Elizabeth in a matter concerning a 
business rescue application and stated in paragraph 23: 

“I consider that it would give effect to the purpose set out in s 7(k) and 
(l) to interpret s 23 of the [new] Act to the effect that a company can 
reside only at the place of its registered office (which, as mentioned, 
must also be the place of its only or principle office). The result would 
be that there would in respect of every company be only a single court 
in South Africa with jurisdiction in respect of winding-up and business 
rescue matters. I think it admits of no doubt that winding-up and 
supervision for business rescue purposes are both matters going to the 
status of the subject company, and that the power to make a 
determination on a question of status involves a ratio 
jurisdictionis exercisable only by the court in whose area of jurisdiction 
the company ‘resides’ or is domiciled (I do not perceive there to be 
scope for any distinction within South Africa between a local company’s 
residence and its domicile.)” 

 [8]        It has been opined by Rogers J, also in this division, in Mfwethu 
Investments CC v Citiq Meter Solutions (Pty) Ltd 2020 JDR 0851 (WCC) that the 
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statement of Binns-Ward J insofar as it concerns jurisdiction in liquidation matters, 
appear to be obiter. Rogers went on to say that “subsequent decisions have cast 
doubt on its correctness in that respect. The reasoning in the later decisions has 
been based on item 9 of Schedule 5 of the 2008 Act, which has preserved the 
provisions of the 1973 Act in liquidation proceedings, including the old Act’s 
conception of a ‘court’ and the provisions of s 12 of the old Act relating to a ‘court’s’ 
jurisdiction. Section 12(1) of the old Act provided that a ‘court’ had jurisdiction under 
that Act if the company had its registered office or main place of business within its 
area of jurisdiction.” 

  

[9]        In Van der Merwe v Duraline (Pty) Ltd [2013] ZAWCHC 
213 (23/08/2013) Gamble J held in paragraph 17: 

“The winding-up of solvent companies is dealt with in Part G of the 
New Act. The interplay between Sections 79 (2) and (3) and Items 9 (2) 
and (3) of Schedule 5 to the New Act make it clear that an application 
for winding-up of a solvent company must take place in accordance 
with the provisions of the New Act. However, if in the course of such 
proceedings it is found that the company is in fact insolvent the matter 
must then be determined in accordance with the provisions of Chapter 
14 of the Old Act.” 

  

[10]      The reasoning of Gamble J in the Duraline case was approved in Wild 
& Marr (Pty) Ltd v Intratek Properties (Pty) Ltd [2013] ZAWCHC 213 (23/08/2013) 
where Sunderland J held: 

“However, Sibakhulu was expressly disapproved of in the Cape 
Division in Van Der Merwe v Duraline …Gamble J squarely 
addressed the reasoning in Sibakhulu. The thrust of his conclusions is 
that liquidations of insolvent companies remain, for the time being, the 
preserve of ch 14 of the 1973 Act. That procedural regime draws on 
the provisions of the 1973 Act, including s 12. To conclude otherwise 
would be to produce an intolerable incoherence if sections of the 1973 
Act were to be ignored and reliance placed on provisions of the 2008 
Act, including s 23 [which, provides for the registration of a registered 
office by a company]. I agree with this reasoning” 

  

[11]      Rogers J in Mfwethu went on to point out that the new Act does not 
have an equivalent of s 12 of the 1973 Act, and that it appears that in Sibakhulu 
Construction, Binns-Ward J’s attention was not directed to the implications of Item 
9 of Schedule 5, which provides for the continued application of the 1973 Act to the 
winding-up and liquidation of companies. However, Rogers J found it unnecessary to 
decide whether the obiter in Sibakhulu Construction is plainly wrong. On the 
contrary, he stated that he found its reasoning persuasive and opined that “[it] is 
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highly desirable that there should be certainty as to where a company is resident in 
South Africa, and the lawmaker appears to have been intent that there should be 
only one such place, easily ascertainable as a matter of public record.” 

  

[12]      If on is to accept that the approach in Van der Merwe v Duraline is 
correct, then the applicant must show that the Cape Town office of the respondent is 
its principle place of business. In Leibowitz t/a Lee Finance v Mhlana and 
others [2006] 4 All SA 428 (SCA), it was held (at para 9) by Jafta JA that “there is a 
vast difference between a ‘a company’s principle place of business’ and ‘a 
company’s principle place of business within the court’s jurisdiction.’ The principle 
place of business of a company for jurisdictional purposes is the place where the 
central control and management of a company is situated.” 

  

[13]      In its founding affidavit deposed to by its director, Mr Gary Seale, the 
applicant acknowledged that the respondent has its registered address in Durban, 
and states that the “business address” is in Epping, Cape Town, which is within the 
jurisdiction of this court. It is not alleged that the Cape Town address is the main 
business address of the respondent. 

  

[14]      In its endeavor to show that the respondent’s principle place of 
business is its Cape Town address, the applicant relies on the following: 

14.1     An extract from the respondent’s website attached to the 
papers describes its address as the Cape Town address. 

14.2     Emails from the representatives of the respondent (i.e. a 
general works    

manager, finance manager and a creditor’s administrator) 
contain the 

Cape Town address for the respondent. 

  

14.3     The goods sold and delivered to the respondent was delivered 
at the 

     Cape Town address. 

14.4     The respondent admits that its Cape Town address is its factory 
address. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2006%5d%204%20All%20SA%20428
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14.5     When the sheriff served the founding documents on the 
respondent’s     

registered office in Durban, a Ms Naidoo, who is described as a 
legal   assistant on the sheriff’s return, informed the sheriff that 
that the Durban address is “only the respondent’s registered 
address, respondent trades from Cape Town.” 

  

[15]      The respondent, however, denies that its principle place of business is 
its Cape Town address and avers that its Durban address is such address. It further 
states that it is part of The Lion Match Company based in Durban. In fact, the extract 
from its website on which the applicant relies, clearly shows that it has an address in 
Cape Town where it is to be contacted, but lists its head office as the office of The 
Lion Match Company (Pty) Ltd in Durban. 

  

[16]      I am not satisfied that the applicant has shown that the main business 
address is the respondent’s address in Cape Town. It may be so that that the 
respondent had certain managers that are stationed at its business in Cape Town, 
but this does not mean that the control and management of the business of the 
respondent takes place from Cape Town. There is no indication that the finance 
manager who seem to be based in Cape Town, is in control of the respondent’s 
finance, and that, as an example, is no financial officer or director to whom the 
finance manager reports to. The position and status in the hierarchy of the 
respondent of the general works manager is also not clear. In my view, the applicant 
should have done more to show that the respondent is managed and controlled from 
its Cape Town premises, which it failed to do. 

  

[17]      I now turn to the applicant’s conditional application in terms of Section 
27 of the Superior Courts Act, 2013 to have the matter removed to the KwaZulu 
Natal Local Division of the High Court. 

[18]      The respondent opposes the relief and Mr Hansen, who appeared on 
its behalf argued that since this court does not have the necessary jurisdiction and 
since the respondent has ability to pay its debts, it would serve no purpose to 
transfer this matter to the KwaZulu Natal Local Division as this will only result in the 
incurring of more costs. 

 [19]      The relevant part of section 27 of the Superior Courts Act provides: 

 “If any proceedings have been instituted in a Division or at a seat of a Division, and 
it appears to the court that such proceedings – 
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(a)   Should have been instituted in another Division or at 
another seat of the Division; … 

  

That court may, upon application by any party thereto and after 
hearing all other parties thereto, order such proceedings to be 
removed to that other Division or seat, as the case may be.” 

  

[20]      Under the now repealed Supreme Court Act 59 of 1959, there was 
significant debate as to whether a court which has no jurisdiction to decide a case, 
has jurisdiction to deal with that case in order to decide and order to transfer that 
case to another Division. Be that as it may, Section 27 of the Superior Courts Act 
now specifically provides for the removal of one a case wrongly instituted in a 
Division, from that Division to another Division which has jurisdiction. 

  

[21]      I do not agree with the argument that the removal of the matter to the 
KwaZulu Natal Local Division will necessarily result in more costs. On the contrary, if 
the matter is dismissed as requested by Mr Hansen, and if it is to be instituted afresh 
in Durban, it will result in more, not less costs. 

  

[22]      The respondent has conceded that the KwaZulu Natal Local Division 
of the High Court has jurisdiction over it. I am of the view that it is in the interest of 
justice that the matter be removed to that division. Indeed, in Nedbank Ltd v 
Thobane and Similar Matters 2019(1) SA 594 GP, it was held (at p 621 E that “…a 
High Court is entitled to transfer a matter to another court, ie magistrates’ court 
and/or local and provincial division, if it is in the interest of justice to do so.” 

  

[23]      I have not dealt with any of the other issues raised before me as these 
will have to be dealt with by the court in the KwaZulu Natal Local Division. 

 [24]      Lastly, on the issue of costs, both parties have achieved some success, the 
applicant in having the matter removed in terms of section 27, and the respondent in 
its resistance to a finding that this court has jurisdiction to hear this matter. Under 
these circumstances, I am of the view that each party should pay its own costs in 
respect of the proceedings in this court. 

 [25]      In the result, I make the following order: 

1.      This matter, instituted in this court under case number 22710/19 
is removed from this court to the KwaZulu Natal Local Division, 
Durban. 
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2.      There is no order as to costs. 

 

Premier for the Province of Gauteng and Others v Democratic Alliance and 
Others (394/2020) [2020] ZASCA 136 (27 October 2020) 

Appea-s 18(4) of the Superior Courts Act 10 of 2013 (the Act) – against 
implementation of order reviewing and setting aside the dissolution of a municipal 
council pending application for leave to appeal – requirements for an order under s 
18 of the Act restated – s 159 read with s 139(1)(c) of the Constitution requires 
election to be held within 90 days of dissolution of municipal council – exceptionality 
and irreparable harm requirements established –administrator would be in office for 
a period in excess of the constitutionally prescribed 90-day period. 

The Supreme Court of Appeal (the SCA) dismissed the appeal of the appellants, the 
Premier for the Province of Gauteng (the Premier), the Executive Council for the 
Province of Gauteng (the Gauteng EC) and the MEC for Co-operative Governance 
and Traditional Affairs (the MEC), against the decision of the Gauteng Division of the 
High Court, Pretoria (the high court) to grant an order enforcing the order granted by 
the full court on 29 April 2020 pending finalisation of the appeal processes. 

The appellants brought an urgent appeal against an order in terms of s 18(3) of the 
Superior Courts Act 10 of 2013 (the Act). It arises from a decision (the dissolution 
decision) of the Gauteng EC to dissolve the Council of the City of Tshwane 
Metropolitan Municipality (the Tshwane Council) and appoint an administrator to run 
its affairs in terms of s 139(1)(c) of the Constitution, which order was suspended until 
after the level 5 national lockdown was lifted. The dissolution decision was taken after 
the Tshwane Council reached a dead-lock in that it was unable to convene and run 
council meetings in order to discharge its responsibilities, as a direct consequence of 
the disruption of its meetings due to the walkout by ANC and EFF councillors thus 
depriving the municipal council of the necessary quorum. 

The first respondent, the Democratic Alliance (the DA), approached the high court on 
an urgent basis to seek an order for the dissolution decision to be reviewed, declared 
invalid and set aside. The full court was constituted to hear the application and on 29 
April 2020 it granted the application. Subsequently, the Premier, the Gauteng EC, the 
MEC and the Economic Freedom Fighters launched a conditional application for leave 
to appeal to this Court, pending the application for direct access to the Constitutional 
Court. As a result, the DA launched an application in terms of s 18(3) of the Act in the 
high court, to implement the full court’s decision pending the appeal process, which 
order was granted. The high court held that the DA had satisfied the requirements of 
s 18 (3) of the Act and granted interim enforcement order.  

The issue before this Court was whether the high court’s finding that the DA had 
satisfied the requirements of s 18 of the Act for interim enforcement of a judgment 
pending an appeal, was correct. The SCA held that the default position in terms of 
s 18(1) is that the noting of an appeal suspends the operation and execution of the 
order pending the decision of the appeal or application for leave to appeal. Section 
18(3) is an exception to this general rule and a party who requires the court to ‘order 
otherwise’ is required to prove that he or she will suffer irreparable harm if the court 
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does not so order and that the other party will not suffer irreparable harm if the court 
so orders.  

The SCA held that the test in terms of s 18 requires that ‘exceptional circumstances’ 
must exist, which involves two factual findings: (1) that the applicant for leave to appeal 
would not suffer irreparable harm if the order was put into operation; and (2) that the 
party seeking leave to execute the order would suffer irreparable harm if the order 
remains suspended.  

The SCA noted the findings of the high court that (1) the dissolution decision would 
have the effect of undoing the votes of the residents of Tshwane and force fresh 
elections, which was extraordinary from a constitutional standpoint; and (2) that an 
administrator who already has extraordinary powers would, as a result of the 
convoluted appeal and the effects of the coronavirus, be in total control of every 
function of the municipality for an indeterminate period of time which would extend far 
beyond the 90-day period contemplated by the Constitution. As regards to irreparable 
harm, the high court found that if the order was not put into operation pending the 
appeal the residents of Tshwane who voted for the DA would suffer irreparable harm 
and that the Gauteng EC would not suffer harm if the judgment were implemented for 
the simple reason that a municipality must be governed by its elected municipal 
council. 

As regards irreparable harm requirement, the SCA upheld the reasoning of the high 
court that secs 1(d) and 152(1)(a) of the Constitution, from which it was clear that 
allowing the administrator to continue running the affairs beyond the 90-day prescribed 
by the Constitution, was anathema to the values upon which a democratic state was 
founded. On the facts of this case, it would constitute irreparable harm that the citizens 
of Tshwane, who had a fundamental constitutional right to be governed by those they 
had elected, would be denied this right. 

As regards exceptionality requirement, the SCA held that the Constitution 
contemplates a limited 90-day period during which citizens may be deprived of 
governance by those whom they have democratically elected following the dissolution 
of a municipal council. On a proper construction of secs 139(1)(c) and 159(2) of the 
Constitution, an election must be held within 90 days of the date of the dissolution of 
a municipal council. The SCA further held that the circumstances of the present case 
were exceptional, given that they involved the infringement of peremptory provisions 
of the Constitution; and that the DA had therefore made out a proper case under s 
18(3) of the Act. In the circumstances, the appeal was dismissed with costs. 

Zuma v Office of the Public Protector and Others (1447/2018) [2020] ZASCA 
138 (30 October 2020)  

Appeal-application for leave to appeal to Supreme Court of Appeal – against high 
court’s refusal to grant leave to appeal costs order – awarded against public 
functionary on punitive scale – high court exercises true discretion in granting costs 
order – interference by appellate court only in case of material misdirection – not 
shown – application dismissed. 

Costs-attorney and client scale-when justified 
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The United Nations 2004 Convention against Corruption, to which South Africa is a 
signatory, describes corruption in graphic and unequivocal language: 

‘Corruption is an insidious plague that has a wide range of corrosive effects on 
societies. It undermines democracy and the rule of law, leads to violations of 
human rights, distorts markets, erodes the quality of life and allows organized 
crime, terrorism and other threats to human security to flourish. This evil 
phenomenon is found in all countries – big and small, rich and poor – but it is 
in the developing world that its effects are most destructive. Corruption hurts 
the poor disproportionately by diverting funds intended for development, 
undermining a Government’s ability to provide basic services, feeding 
inequality and injustice and discouraging foreign aid and investment. 
Corruption is a key element in economic underperformance and a major 
obstacle to poverty alleviation and development.’  

[2] This application has its genesis in grave allegations of corruption at the highest 
levels of government, contained in the ‘State of Capture Report’ by the former Public 
Protector, Ms Thuli Madonsela, published in 2016 (the Report). The issue is whether 
the applicant, Mr Jacob Gedleyihlekisa Zuma, the former President of the Republic 
of South Africa, should be granted leave to appeal against an order by a full bench of 
the Gauteng Division of the High Court, Pretoria (Mlambo JP and Boruchowitz and 
Hughes JJ) (the high court), directing Mr Zuma to pay, in his personal capacity and 
on a punitive scale, the costs of a failed application to review and set aside a 
decision by the Public Protector. In terms of that decision, Mr Zuma was required to 
appoint a commission to conduct an enquiry into allegations of corruption involving 
Mr Zuma as the Head of State, and senior officials in government. 

[29] The basis for a punitive costs order was laid down more than a century ago 
in Orr v Solomo 

 – to mark the court’s displeasure at the conduct of a litigant. This was approved by 
the Constitutional Court in Public Protector v SARB, in which it was held that a 
personal costs order on a punitive scale is ‘justified where the conduct concerned is 
“extraordinary” and worthy of a court’s rebuke’.  

[30] Regarding personal costs awards against public officials, Navsa JA, in Gauteng 
Gambling Board v MEC for Economic Development,  said: 

‘It is time for courts to seriously consider holding officials who behave in the 
high-handed manner described above, personally liable for costs incurred. 
This might have a sobering effect on truant office bearers.’ 

This dictum was affirmed by the Constitutional Court in Public Protector v SARB, in 
which it was stated that the power to mulct public officials with personal liability for 
costs is sourced in the Constitution. Khampepe and Theron JJ said: 

‘[T]he Constitution endows courts with the responsibility to uphold and enforce 
the Constitution, and the imposition of personal liability for costs on public 
officials who act contrary to their constitutional obligations is an important tool 
to be used for this purpose 

[31] The Court went on to say that public officials, and not the taxpayer, should pay 
the costs of litigation brought against them when their ‘defiance of their constitutional 
obligations is egregious’. The result is that ‘[a] higher duty is imposed on public 
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litigants, as the Constitution’s principal agents, to respect the law, to fulfil procedural 
requirements and to tread respectfully when dealing with rights’. This higher duty, the 
Constitutional Court held, requires that public officials, ‘observe heightened 
standards in litigation. They must not mislead or obfuscate. They must do right and 
they must do it properly. They are required to be candid and place a full and fair 
account of the facts before a court’.  

[32] Applied to the present case, the high court was not merely entitled, but obliged 
to consider whether Mr Zuma acted consistently with his constitutional obligations as 
President. In Economic Freedom Fighters v Speaker of the National Assembly,[ the 
Constitutional Court said that the President must ‘ensure that our constitutional 
democracy thrives’, must support all institutions or measures designed to strengthen 
that democracy, and must ‘fulfil all obligations imposed on him, however unpleasant’. 
Likewise, the Constitutional Court has held that the powers and responsibilities of 
public servants – which include those of the President – must be exercised for the 
public benefit, and not for personal advancement. The high court was thus correct in 
assessing Mr Zuma’s conduct in bringing the review application, also against the 
standards for public administration contained in s 195 of the Constitution.  

[33] It is beyond question that the high court applied the correct legal principles 
concerning the award of personal and punitive costs. It had regard to this Court’s 
decision in Gauteng Gambling Board. It rightly found that the President could not 
litigate for the purpose of protecting his own personal interests. This finding is 
underscored by the President’s initial attempt to suppress the publication of the 
Report, which application was withdrawn at the eleventh hour, and his abandonment 
of the relief sought in the review application that the matter be remitted to the Public 
Protector. The effect of renouncing remittal, as the high court correctly observed, 
was that if the review succeeded, neither the Public Protector nor an independent 
commission would have investigated Mr Zuma’s conduct. 

[34] Mr Zuma can point to no factual error that influenced the costs order. The high 
court clearly gave considerable thought to the question as to whether the review 
application was launched recklessly. The implementation of the remedial action 
presented an opportunity for the President to suppress his own personal interests 
and serve the national interest as the Constitution required. Mr Zuma chose the 
former, which directed attention away from the serious allegations of corruption in 
which he was fingered. This resulted in a delay of the investigation into those 
allegations for more than a year. In May and June 2017, Mr Zuma himself stated that 
he would appoint a commission but did not notify the high court of this. He thereafter 
filed a supplementary affidavit containing even further grounds of review, wholly 
unrelated to the supposed high constitutional point that he now advances to justify 
the review. What is more, he relied on the pending review to justify his delay in 
appointing the commission. The high court’s finding that it was not open to the 
former President to contend that there was merit in bringing the review or that he had 
a reasonable basis to pursue it, thus cannot be faulted.   

[35] That Mr Zuma was motivated by personal interests in reviewing the Public 
Protector’s decision, is buttressed by the following facts. He challenged the remedial 
action on every conceivable ground. He could have appointed the commission 
immediately and still sought declaratory relief as to the lawfulness of the remedial 
action. Mr Zuma’s own conduct demonstrates that this route was both available and 
feasible. On 22 December 2017, while still President, he lodged an appeal against 
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the high court’s order and stated publicly on 9 January 2018 that the appointment of 
a commission could not wait any longer whilst his appeal was pending. And at no 
stage before, or during the review proceedings, did Mr Zuma even suggest – as he 
now contends – that the Constitution permits the Deputy President to perform the 
functions of the President, where the latter is unable to do so. That, of course, would 
have undercut his argument that only the President had the power to appoint a 
commission of enquiry, and rendered the review application pointless. 

[36] In conclusion, there is no reasonable prospect that the applicant will establish 
any of the grounds upon which leave to appeal is sought, to the requisite high 
degree. The application must therefore be dismissed. 

 Costs 

[37] In this application Mr Zuma is acting in a personal and not a representative 
capacity, and the remaining question is whether he should be ordered to pay costs 
on an attorney and client scale. The respondents seek an order that Mr Zuma pay 
the costs of the application on a punitive scale. 

[38] In Johannesburg City Council v Television & Electrical Distributors this Court 
endorsed the extended meaning placed on the term ‘vexatious’ in the context of a 
punitive costs award, namely that proceedings may he regarded as vexatious when 
a litigant puts the other side to unnecessary trouble and expense which it ought not 
to bear. The Constitutional Court has affirmed this approach in Public Protector v 
SARB,[28] in which it held that a punitive costs order is appropriate ‘in 
circumstances where it would be unfair to expect a party to bear any of the costs 
occasioned by litigation’. 

[39] Like any other litigant, Mr Zuma was entitled to exercise his right of appeal in 
relation to the costs order. But in doing so, he put the respondents to unnecessary 
trouble and expense, which in the particular circumstances of this case, they ought 
not to bear. A punitive costs order is appropriate to mark the court’s displeasure at a 
litigant’s conduct, which includes vexatious conduct and ‘conduct that amounts to an 
abuse of the process of court’.  

[40] The respondents submitted that Mr Zuma’s conduct in proceeding with this 
application and his attempt to relitigate the merits of the review, constitute an abuse 
of process. There is force in this submission, given that in both the review application 
and these proceedings, Mr Zuma sought to justify the impermissible, rather than 
accept the error of his challenge. And it cannot conceivably be in the interests of 
justice to permit Mr Zuma to pursue an appeal against the costs order, in 
circumstances where the launch of the review application was reckless and 
motivated by personal interests. His delay in establishing the commission of enquiry 
into serious allegations of state capture was prejudicial both to the public and 
national interest, and subversive of our democratic ethos. 

[41] For all these reasons, a punitive costs order in this application is justified. The 
applicant has not established a reasonable prospect of success on appeal. It is 
therefore unnecessary to consider the high court’s refusal to condone the late filing 
of the application for leave to intervene. 

[42] The following order is issued: 

http://www.saflii.org/za/cases/ZASCA/2020/138.html#_ftn28
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The application for leave to appeal is dismissed with costs, including the costs of two 
counsel on the scale as between attorney and client. 

Absa Bank Ltd v Peacock and another [2020] JOL 48904 (WCC) 

Summary judgment-Absa applied for summary judgment which was opposed, with 
the defendant filing an answering affidavit.Davis J gives a useful discussion, with 
reference to Erasmus and case law, of Uniform Rule 32; affidavits and bona fide 
defences; and the rules of court and lost original documents. 

The court finds no merit in the defence and that the application for summary 
judgment is completely justified. An order is accordingly made in terms of the draft. 

Buthelezi and others v Zungu and others [2020] JOL 49031 (KZP) 

Court Orders-interlocutory order- whether the matter is res judicata and the court 
functus officio; the case law and Rule 42(1); and "final in effect" and interlocutory 
orders. The order of the court of 20 August 2020 is varied. 

During a dispute over a trust, an interlocutory order interdicted the respondents from 
operating the bank accounts, with certain exceptions to pay creditors and salaries. 
The current trustees sought to vary the order and this was opposed by the erstwhile 
trustees. 

Gorven J discusses whether the matter is res judicata and the court functus officio; 
the case law and Rule 42(1); and "final in effect" and interlocutory orders. 

The order of the court of 20 August 2020 is varied. 

[9] The first question is therefore whether the present order is an interlocutory one. In 
South Cape Corporation, a distinction was drawn between two kinds of interlocutory 
orders:‘In a wide and general sense the term “interlocutory” refers to all orders 
pronounced by the Court, upon matters incidental to the main dispute, preparatory 
to, or during the progress of, the litigation. But orders of this kind are divided into two 
classes: (i) those which have a final and definitive effect on the main action; and (ii) 
those, known as “simple (or purely) interlocutory orders” or “interlocutory orders 
proper”, which do not.’ It is the latter of these two which is subject to variation. The 
test for distinguishing between them was set out by Schreiner JA in Pretoria Garrison 
Institutes v Danish Variety Products (Pty) Limited: ‘. . . a preparatory or procedural 
order is a simple interlocutory order and therefore not appealable unless it is such as 
to “dispose of any issue or any portion of the issue in the main action or suit” or, 
which amounts, I think, to the same thing, unless it “irreparably anticipates or 
precludes some of the relief which would or might be given at the  
hearing”.’Approaching the matter from the opposite perspective, it has been clarified 
that ‘final in effect’: ‘[M]eans that an issue in the suit has been affected by the order 
such that the issue cannot be revisited either by the court of first instance or that 
hearing the action.’ Pretoria Garrison Institutes v Danish Variety Products (Pty) 
Limited 1948 (1) SA 839 (A) at 870. Cipla Agrimed (Pty) Ltd v Merck Sharp Dohme 
Corporation & others 2018 (6) SA 440 (SCA) [10] It cannot be said that the present 
order disposes of any issue or portion of the issue in the main application. It simply 
prevents both sets of contending trustees from operating the bank accounts of the 
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Trust pending the outcome of the main application. As such, it seeks to maintain the 
status quo until the main application is decided. Neither does it preclude the grant 

of any relief sought in the main application. It is clearly not final in effect and can, 
accordingly, be termed a simple interlocutory order. This appears to be recognised 
by the applicants when they assert in their papers that, since it is an interim order, it 
is not subject to appeal. As such, according to the authorities, the order may be 
varied by a judge of this Division. During argument, this was conceded by the 
applicants. 

Steyn N.O and others v Nedbank Limited and another [2020] JOL 48874 (GJ) 

Appeal -against the court a quo's order under s 18 of the Superior Courts Act that the 
interdict shall operate pending appeal applications. The court finds that the s 18 
requirements of exceptional circumstances and prejudice had not been met. The 
appeal is upheld. 
 
Nedbank obtained an interdict against the trustees interdicting them from alienating 
any rights  
of occupation until the title deeds had been endorsed such that each tract of land is 
subject to a housing development scheme in terms of the Housing Development 
Schemes for Retired Persons Act. The court a quo refused leave to appeal and an 
application for leave to appeal to the Supreme Court of Appeal was pending. 
Moorcroft AJ considers the appeal against the court a quo's order under s 18 of the 
Superior Courts Act that the interdict shall operate pending appeal applications. 
The court finds that the s 18 requirements of exceptional circumstances and 
prejudice had not been met. 
The appeal is upheld. 
 

Davids and others v Hassam [2020] JOL 48991 (WCC) 

Spoliation order- peaceful and undisturbed possession of the sliding door. 
 
As part of an Imam's employment with the Muslim Jamaat, he was entitled to use the 
living quarters attached to the Mosque. During a labour dispute, the wooden sliding 
door that separated the living quarters from the other areas was removed. At the 
Magistrates Court, the Imam obtained an interim and then a final spoliation order, the 
door being re-installed as ordered. 
 
In the appeal against the final spoliation order, Lekhuleni AJ discusses whether the 
Magistrate erred in denying the appellants an opportunity to file further affidavits; 
whether the appellants ought to have been cited in their representative capacity for 
the Jamaat and not in their personal capacity; grounds of appeal in the notice of 
appeal; and peaceful and undisturbed possession of the sliding door. 
 
This is an appeal against a final spoliation order granted by the Vredenburg 
Magistrates Court on 18 March 2020. On 14 January 2020 the respondent brought 
an ex parte application for a rule nisi calling upon the appellants to show cause on 
07 
February 2020, inter alia, why the appellants should not be ordered jointly to restore 
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to the respondent possession of a wooden sliding door which the appellants 
removed 
at the Mosque quarters situated at […] Street, Louwville Vredenburg where the 
Davids and others v Hassam [2020] JOL 48991 (WCC). The respondent also sought 
an order directing the appellants to re-install the wooden sliding door without delay. 
The interim order was granted and subsequent to that, the appellants restored 
possession of the sliding door to the respondent and installed it as ordered by the 
court. On the return date, that is, 18 March 2020, the application was heard on the 
merits. The appellants raised a point in limine in terms of which they contended that 
when they removed the sliding door from the Mosque, they were acting in their 
capacities as trustees of the Vredenburg Muslim Jamaat (“the employer/mosque”). 
Notwithstanding, when the spoliation application was launched, they were cited in 
their personal capacities. On that basis, they contended that the application should 
be dismissed. 
[2] The upshot thereof was that the magistrate dismissed the point in limine. The 
reasons given by the magistrate was that there was no resolution of trustees 
attachedbto the answering affidavit confirming that indeed the appellants were 
authorised by the Vredenburg Muslim Jamaat to remove the sliding door in question. 
[3] With regard to the merits, the magistrate found that the respondent was in 
peaceful and undisturbed possession and was deprived of possession unlawfully of 
the sliding door. The magistrate then granted the final order. It is the final order that 
the appellants seek to set aside in this appeal. 
 
The appeal is dismissed. 
Ndita J concurred. 
 
Higgs v City of Cape Town and another [2020] JOL 48863 (WCC) 
Legal Proceedings Against Certain Organs of State Act.-plaintiff good cause- 
prospects of success-his explanation that he took all necessary steps to place his 
attorneys in a position to pursue his claim expeditiously; right of access to courts; 
and the delay in launching the application for condonation. 
 
Plaintiff was injured after a bicycle accident he alleged was caused by road works at 
an intersection. He seeks condonation for the late delivery of the notice required by 
the Institution of Legal Proceedings Against Certain Organs of State Act. 
Wille J discusses whether plaintiff has shown good cause; his prospects of success 
in his claim; his explanation that he took all necessary steps to place his attorneys in 
a position to pursue his claim expeditiously; right of access to courts; and the delay 
in launching the application for condonation. 
Condonation is granted and plaintiff is granted leave to pursue his claim.  
Plaintiff is liable for defendant's costs in the condonation application. 
In re: Detention of Ms December (Port Alfred Mag Court, 29 October 2020) 
[2020] JOL 49060 (ECG) 
Attorney-detained for wanting to withdraw from matter-set aside 
A candidate attorney with Legal Aid informed the magistrate that she was to request 
a postponement for a certain accused; had strict instructions from her manager not 
to deal with the matter; and that she was not familiar with the case and it would be 
unethical to proceed. 
The magistrate wished the candidate attorney to proceed and a debate ensued, with 
the candidate attorney declining to proceed and announcing that she was 
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withdrawing as attorney of record. The magistrate found that the candidate attorney 
was disrespectful to the court and ordered her detention in the court cells. 
Roberson J reviews and sets aside these proceedings, with Malusi J concurring.  
 
Knoop N.O and another v Gupta (Tayob as Intervening Party) [2020] JOL 49005 
(SCA) 
Appeal-Suspension of operation of order pending an appeal – section 18(1) of 
Superior Courts Act 10 of 2013 – leave to execute on order in terms of s 18(3) of Act 
– requirements – urgent appeal in terms of s 18(4) of Act – suspension of order 
granting leave to execute in terms of s 18(4)(iv) of Act – whether court empowered to 
order that suspension would not operate – such an order a nullity. 
Section 18 of the Superior Courts Act provides that an order may only be executed 
pending an appeal if there exceptional circumstances, if there would otherwise be 
irreparable harm for applicant and if execution will not cause respondent irreparable 
harm. A further safeguard is the automatic right to an urgent appeal against the 
execution order, pending which, such execution order is suspended. 
Wallis JA discusses the consequences when a court attempts to override these 
provisions, after business rescue practitioners lodged an application for leave to 
appeal an order that they be removed from their roles. 
It is ordered that the execution order of the full court was suspended in terms of s 
18(4)(iv) of the Superior Courts Act; and that the appellants were not validly removed 
from office; and that pending the finalisation of the main appeal the two companies 
remain under the supervision of the appellants. 

On appeal from: Gauteng Division of High Court, Pretoria (Ledwaba DJP, Janse van 
Nieuwenhuizen J and Senyatsi AJ concurring, sitting as court of first instance): 

1 The appeal is upheld with costs, such costs to include those consequent upon the 
employment of two counsel. 

2 The order of the full court is set aside and replaced by the following order: 

'The application is dismissed with costs, such costs to include those consequent 
upon the employment of two counsel.' 

3 It is declared that pending the finalisation of this appeal: 

(a)The operation and execution of the order of the full court grantingleave to execute 
in terms of s 18(1), read with s 18(3), of the Superior Courts Act 10 of 2013 was 
suspended in terms of s 18(4)(iv) of the Superior Courts Act 10 of 2013. 

(b)The appellants were not validly removed from office as businessrescue 
practitioners in respect of Islandsite Investments One Hundred and Eighty (Pty) Ltd 
(Islandsite) and Confident Concept (Pty) Ltd (Confident Concept). 

(c)The directors of Islandsite and Confident Concept were notentitled to act on the 
order for the removal of the appellants as business rescue practitioners in those two 
companies by nominating new business rescue practitioners and the appointments 
of Mr Tayob in respect of Islandsite and Mr Naidoo in respect of Confident Concept 
were invalid. 

(d)The notices of termination of business rescue given by Mr Tayobin respect of 
Islandsite and Mr Naidoo in respect of Confident Concept in terms of s 132(2)(b) of 
the Companies Act 71 of 2008 were invalid and of no force and effect. 
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(e)Nothing in this order validates or invalidates any other action takenby Islandsite 
and Confident Concept since 7 February 2020 with the authority of Mr Tayob and Mr 
Naidoo as the case may be.  

4 It is further declared that pending the finalisation of the main appeal under Case 
No 116/2020 Islandsite and Confident Concept remain in business rescue under the 
supervision of the appellants in accordance with their original appointments as 
business rescue practitioners. 
 

Van Heerden v Bronkhorst [2020] JOL 48938 (SCA) 

Rescission of judgment – rule 42(1)(a) – notice of motion a hybrid between form 2 
and form 2(a) – form condoned – no prejudice to any affected party - not constituting 
procedural error – judgment not erroneously sought or erroneously granted. 

Rescission in terms of common law – good cause – must allege facts which, if 
proved, would constitute a defence valid in law, with some prospect of success – 
bona fide defence not made out. 

When the deceased died, an unsigned draft will was found, but not the original 
signed will. The wife obtained an order authorising the Master to accept the draft. 
The daughter's application for rescission of the order was dismissed and she 
appealed to the Supreme Court of Appeal. 

Eksteen AJA discusses erroneously granted judgments; rescission under Rule 
42(1)(a) and the common law; notice of motion forms; the notice of hearing delivered 
to an email address provided by the respondent but not received; and condoning 
non-compliance with the rules. 

Willow and Aloe Grove Body Corporate v Big Bell Investments (Pty) ltd t/a 
Citynet Case 41535/2019, judgment 26 October 2020,  Johannesburg 

Rule 23 (2)-Defendant seeks to strike out a paragraph and an annexure of the 
plaintiff's particulars of claim on the basis that it was a "without prejudice" 
communication and thus inadmissible. 

Rule 23(2) applicable-application brought under wrong rule-rule 30-substance should 
prevail over form 

Opperman J discusses the without prejudice rule and the nature of the 
communication in the annexure. 

The paragraph and the annexure are struck out, with plaintiff to pay the costs of the 
application. 

Para [20] on facta probantia and facta probanda in particulars of claim. “Particulars 
of claim should not require the pleader to plead to evidence .i.e. facta probantia.” 

 And see Rogers J in AD v MEC for Health WC [2017] ZAWCHC 17 from para [41] 
on "without prejudice" and Calderbank offers, with reference to Calderbank v 
Calderbank [1975] 3 All ER 333 (CA). 

M J Vermeulen Inc v Engelbrecht N.O and another [2020] JOL 48935 (WCC) 
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Court-recusal-magistrate recuses himself without good reason-recusal order set 
aside 

[29] In this regard, the court, in the SARFU judgment said the following at page 177 
D: ‘At the same time, it must never be forgotten that than an impartial Judge is a 
fundamental prerequisite for a fair trial and a judicial officer should not hesitate to 
recuse herself or himself if there are reasonable grounds on the part of a litigant for 
apprehending that the judicial officer, for whatever reasons, was not or will not be 
impartial.' 
It would appear to me that the same applies in cases where judicial officers decide 
suo motu to recusevthemselves. There must be an objectively reasonable basis in 
law for doing so, quite apart from the judicial officer's subjective and sometimes 
parochial views and feelings. 
[30] If it were otherwise, judicial officers would recuse themselves from hearing 
matters in respect of which they have some personal aversion, fear or foreboding, 
under the ruse of subjective reasons which may not be subjected to objective 
standards of scrutiny and this may yield the administration of justice 
and the esteem and dignity of the courts a shattering blow in the minds of the public. 
In that way,judicial officers may circumvent their duty to sit even in appropriate cases 
by employing the simple stratagem of recusing themselves suo motu for personal 
reasons when no objective or reasonable basis for so doing exists in law, logic or 
even common sense. Willy-nilly recusal on mero motu bases is therefore a practice 
that we should, as judicial officers, steer clear from like a plague, understanding as 
we should, that in light of our judicial oaths of office, we have a duty to sit, unless a 
proper case for recusal is evident or justly apprehended.   
 
 
 
 

Brocsand (Pty) Ltd v Tip Trans Resources (Pty) Ltd and Others (925/19) [2020] 
ZASCA 144 (4 November 2020) 

Exception- particulars of claim do not disclose cause of action – exception upheld. 

 [1] This appeal is directed against an order of the Western Cape Division of the High 
Court, Cape Town (Thulare AJ), which upheld the exception raised by the 
respondent, Tip Trans Resources (Pty) Ltd (Tip Trans), against the particulars of 
claim of the appellant, Brocsand (Pty) Ltd (Brocsand), on the ground that they did not 
disclose a cause of action. It also dismissed Brocsand's application for leave to 
amend its particulars of claim under Rule 28(4) of the Uniform Rules of Court. The 
court a quo granted leave to Brocsand to appeal to this court. 

[2] The appeal concerns the nature and extent of the rights of the holder of a right of 
first refusal and the remedies available upon the breach thereof. Of particular 
relevance is the so-called Oryx mechanism, recognised by this court in Associated 
South African Bakeries (Pty) Ltd v Oryx & Vereinigte Bäckereien (Pty) Ltd en 
Andere,[2] as well as the doctrine of notice. The Oryx mechanism was formulated 
in Mokone v Tassos Properties CC and Another[3] as follows: 

'In the event that a seller concludes a contract of sale with a third party in 
breach of a right of pre-emption, the [holder of the right of pre-emption] may, 
through a unilateral declaration of intent, step into the position of the third 

http://www.saflii.org/za/cases/ZASCA/2020/144.html#_ftn2
http://www.saflii.org/za/cases/ZASCA/2020/144.html#_ftn3
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party. A contract of sale is then deemed to have been [concluded] between 
the seller and the holder of the right of pre-emption.'[4] 

[3] Although originally formulated in the context of sale agreements, this court has 
recognised that the application of the Oryx mechanism is not limited to sale 
agreements.[5] Thus, the Oryx mechanism has been applied in various cases, 
including by this court,[6] and by the Constitutional Court.[7] 

[4] The facts leading up to the dispute are set out hereafter. On 12 October 2010 
Brocsand, a mining contractor, and Full Score Trading CC (Full Score), the first 
defendant in the court a quo, concluded an agreement in respect of the minerals on 
the farm described as the remainder of the farm Bloemendaalzfontein 702 and 703 
in the district of Malmesbury (Red Hill). Full Score was entitled to exploit the minerals 
on Red Hill by virtue of a mining right it had acquired under the provisions of the 
Mineral and Petroleum Resource Development Act 28 of 2002 (the MPRDA).[8] In 
terms of this agreement (the Red Hill Agreement), Brocsand was appointed as the 
mining contractor 'to render mining services in respect of the Minerals’ on Red Hill. In 
essence, the Red Hill Agreement afforded Brocsand the right to mine for laterite and 
sand on Red Hill until 30 October 2015. Clause 3.2 of the agreement gave Brocsand 
a right of first refusal in these terms: 

'3.2 this agreement shall commence on 1 November 2010 and, unless 
terminated in accordance with the provisions of clause 18 or the other 
provisions of this Agreement shall endure until 30 October 2015 -: Provided 
that upon expiry of the Agreement the Contractor shall have the right of first 
refusal to enter into a new agreement as the holder for the appointment as the 
exclusive contractor to render mining services in respect of the Minerals on 
the Property.' 

'Holder' is defined in s 1 of this agreement as Full Score Trading CC. 'Minerals' 
means 'laterite and sand', while the 'property' means the farm Bloemendaalzfontein 
702 and 703, District of Malmesbury. 

[5] On 30 January 2015, Tip Trans, Full Score and Global Pact Trading 370 (Pty) Ltd 
(Global Pact) (the defendants), concluded a written agreement (the January 2015 
Agreement) in terms of which: 

(a) Full Score appointed Tip Trans as its mining contractor on Red Hill to 
extract laterite and sand, and to buy it from Full Score Trading (Red Hill 
aspect); and 

(b) Global Pact appointed Tip Trans as its mining contractor on the farm 
described as Doornkraal 831, in the district of Malmesbury (Doornkraal), to 
extract sand and to buy it from Global Pact (the Doornkraal aspect). 

[6] This caused Brocsand to issue summons against Tip Trans, Full Score and 
Global Pact as the first, second and third defendants, respectively. Brocsand averred 
in its particulars of claim that it first became aware of the conclusion of the January 
2015 agreement and consequently of the fact that its right of first refusal had been 
breached, on or about 10 June 2015, when a copy of this agreement was disclosed 
to it. As a result, on 21 August 2015, Brocsand conveyed to the defendants that by 
unilateral declaration of intent, it had stepped into the shoes of Tip Trans and 
therefore became party to an independent contract, equivalent to the January 2015 
Agreement, with Full Score and Global Pact. 
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[21] As appears from Brocsand’s formulation of its claim in the particulars of claim, 
the gravamen of Brocsand’s complaint is the mala fide, alternatively improper 
conduct of the defendants in relation to the January 2015 contract, with knowledge 
that their conduct would infringe upon Brocsand’s right of first refusal. This is the 
essence of Brocsand’s case, namely, that an extended application of the Oryx 
mechanism, was justifiable on the grounds of equity. 

[22] In the case of Hirschowitz,[12] this court stated: 

[In Oryx[13]] ... Van Heerden AJA emphasised that, although the holder 
(grantee) of the right of pre-emption is said to step into the shoes of the third 
party (“in die plek van die derde tree”), he does not take the place of the third 
party in relation to that contract. The true position is that upon the grantee 
exercising his rights after the conclusion of a contract of sale with a third party, 
a new independent contract – and not a substitutionary one – comes into 
existence between the grantor and the grantee and this does not affect the 
validity of the contract between the grantor and the third party (at 919 C-E).’ 

 [27] The contract between Global Pact and Tip Trans in respect of the mining of 
sand on Doornkraal did not, therefore, breach Brocsand’s right of pre-emption. Thus, 
the gravamen of the particulars of claim was legally untenable. It follows that the 
court a quo correctly upheld the exception and dismissed the application to amend 
on the ground that it would not cure the legal gap in Brocsand’s pleaded case. 
Although the court a quo did not spell it out, Brocsand is in law entitled to further 
amend its particulars of claim, if so advised. 

[28] Because the Red Hill and Doornkraal aspects of the January 2015 agreement 
were severable parts thereof, it is not necessary to deal with the law in respect of so-
called ‘package deal’ cases. At the hearing counsel for Brocsand disavowed any 
attempt to persuade this court to develop the applicable law. 

[29] For all of these reasons, I make the following order: 

'The appeal is dismissed with costs, including the costs of two counsel where 
employed.' 

Holden v Assmang Limited (Case no 1277/19) [2020] ZASCA 145 (5 November 
2020) 

Prescription Act 68 of 1969 – when prescription started running – result favourable to 
the plaintiff remains a requirement for the completion of the cause of action in a 
claim based on malicious proceedings. The appellant’s case is that her cause of 
action only arose and prescription only started running after the HPCSA notified her 
that the respondent’s complaint against her had been dismissed and that was on 13 
November 2009. It is settled law that prescription begins to run as soon as the debt 
is due and the creditor knows the identity of the debtor and the facts giving rise to the 
debt 

Cause of action-claim for malicious prosecution, a claimant must allege and 
prove: ‘(a) that the defendant set the law in motion (instigated or instituted the 
proceedings);(b) that the defendant acted without reasonable and probable cause;(c) 
that the defendant acted with ‘malice or animo iniuriandi ); and (d) that the 
prosecution has failed. The importance of the fourth requirement, which is the only 
one with which we are concerned in this appeal, lies in the fact that the claim can 
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only arise if the proceedings were terminated in the plaintiff’s favour. That is so 
because a claim for malicious proceedings cannot anticipate the outcome of 
proceedings yet to be finalised.  To hold otherwise would permit recognition of 
a  claim when the proceedings may yet be decided against the plaintiff. 

 

The appellant, Linda Holden, is a counselling psychologist registered as such with 
the Health Professions Council of South Africa (HPSCA). The respondent, Assmang 
Limited, referred some of its employees to various medical practitioners, including 
the appellant.  On 30 June 2008, the appellant was reported to the HPCSA by the 
respondent, which accused her of being grossly in breach of her professional ethics. 
The respondent alleged, inter alia, that the appellant was neither qualified nor 
competent to even attempt to make a diagnosis in respect of the disease of 
manganism. The respondent contended that the diagnosis of manganism should 
only be made by a medical practitioner who specialised and is experienced in 
movement disorders of a neurological nature, especially as such disorders relate to 
manganism.   

[3] On 29 September 2008, the appellant filed a detailed response in writing together 
with supporting documents to the HPCSA. The complaint was dealt with by the 
HPCSA’s Committee of Preliminary Inquiry of the Professional Board for Psychology 
on 30 October 2009. On 13 November 2009, the HPCSA informed the appellant’s 
senior counsel that the committee had accepted the appellant’s explanation and had 
resolved not to take any further action against the appellant. On 6 August 2012, the 
appellant instituted an action for damages against the respondent based on 
malicious proceedings. 

[4] The respondent raised two special pleas. The one  relevant to this appeal was 
that the appellant’s claim had prescribed. The matter served before Henriques J on 
19 November 2014. The special plea was dealt with as a separated issue in terms of 
Rule 33 (4) of the Uniform Rules of Court. In dismissing the special plea with costs, 
Henriques J reasoned that the appellant had pleaded a case premised on malicious 
prosecution and that consequently, the prescriptive period would have started to run 
only once she was notified by the HPCSA on 13 November 2009 that no further 
action would be taken against her. With the leave of Henriques J, the respondent 
appealed to the full court. The appeal to the full court succeeded with costs. The 
order of Henriques J was set aside and replaced with one upholding the special plea 
with costs. 

 [7] The appellant’s case is that her cause of action only arose and prescription only 
started running after the HPCSA notified her that the respondent’s complaint against 
her had been dismissed and that was on 13 November 2009. It is settled law that 
prescription begins to run as soon as the debt is due and the creditor knows the 
identity of the debtor and the facts giving rise to the debt. A creditor who could have 
acquired the knowledge by exercising reasonable care is deemed to have such 
knowledge.[2] It has authoritatively been held that knowledge of legal conclusions is 
not required before prescription begins to run.  

[8] In order to succeed, on the merits, with a claim for malicious prosecution, a 
claimant must allege and prove:  

http://www.saflii.org/za/cases/ZASCA/2020/145.html#_ftn2


569 
 

‘(a) that the defendant set the law in motion (instigated or instituted the 
proceedings); 

(b) that the defendant acted without reasonable and probable cause; 

(c) that the defendant acted with ‘malice or animo iniuriandi ); and 

(d) that the prosecution has failed.  

[9] The importance of the fourth requirement, which is the only one with which we are 
concerned in this appeal, lies in the fact that the claim can only arise if the 
proceedings were terminated in the plaintiff’s favour. That is so because a claim for 
malicious proceedings cannot anticipate the outcome of proceedings yet to be 
finalised.  To hold otherwise would permit recognition of a  claim when the 
proceedings may yet be decided against the plaintiff.  

[17] A debt is due, owing and payable within the meaning of s 12(1) of 
the Prescription Act when the creditor acquires a  complete cause of action for the 
recovery of the debt. What this means is that the entire set of facts which the creditor 
must prove  in order to succed with his/her claim against the debtor must be in place. 
In other words, when everything has happened  which would have entitled the 
creditor to institute action and to persue his/her claim.[13] 

[18] I conclude that from the aforegoing it is clear that the appellant’s cause of action 
only arose and prescription only started to run when the HPCSA notified the 
appellant that the respondent’s complaint against her had been dismissed. That was 
on 13 November 2009. It was only then that the appellant would have been able to 
establish the fourth and final requirement for an action for malicious prosecution. It 
follows that as at the date of summons, the claim or debt had not prescribed. 

[19] The following order is made. 

1. The appeal is upheld with costs and the order of the court a quo is set aside 
and in its stead is substituted the following: 

‘The appeal is dismissed with costs.’ 

 

Van Heerden v Bronkhorst (846/19) [2020] ZASCA 147 (13 November 2020) 

Rescission of judgment – rule 42(1)(a) – notice of motion a hybrid between form 2 
and form 2(a) – form condoned – no prejudice to any affected party – notice of 
hearing delivered to electronic address provided by respondent, but not received – 
not constituting procedural error – judgment not erroneously sought or erroneously 
granted. 

Rescission in terms of common law – good cause – must allege facts which, if 
proved, would constitute a defence valid in law, with some prospect of success – 
bona fide defence not made out. 

  

 [1] This appeal is against the dismissal of an application for rescission of an order in 
the High Court, Mbombela (the high court) authorising the Master of the high court to 
accept an unsigned draft will of Willem Jacobus Bronkhorst (the deceased) for 
purposes of the administration of his estate. Two issues arise, firstly, whether the 
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order ought to have been rescinded in terms of rule 42(1)(a) and, secondly, whether 
the appellant had shown sufficient cause for rescission under the common law.  

[2] I shall consider first the application of rule 42(1)(a). The facts leading to the 
application for rescission are as follows. Ms Van Heerden (the appellant) was the 
third respondent in an application issued by Ms Bronkhorst (the respondent), as 
applicant, for the relief set out above. I shall refer herein, for convenience, to the 
appellant as the third respondent and the respondent as the applicant. 

[3] The applicant was married to the deceased in August 1993 and the marriage 
subsisted until his death on 30 August 2014. The third respondent is the daughter of 
the deceased from a previous marriage. The applicant alleged that she and the 
deceased had executed a joint will during August 1998 in the terms set out in the 
draft will. When the deceased died the original signed will could not be found. 
However, the unsigned draft was found amongst the documents in his office. Hence 
the main application. 

[4] The notice of motion in the main application, which was issued on 18 June 2018, 
recorded in the opening paragraph: 

‘Take notice that the Applicant will make application to the above Honourable 
Court on 30/07/2018 at 10h00 or as soon thereafter as counsel for the 
Applicant may be heard for an order in the following terms: 

1. . . .’ 

[5] After setting out the relief which the applicant sought, the notice of motion 
followed closely the wording of form 2(a) annexed to the Uniform Rules of Court (the 
rules), save that the final paragraph recorded: ‘The application is set down and will 
be made on 30/07/2018 at the above Honourable Court.’[1] The date for the hearing 
was, on a reading of the notice of motion, predetermined. 

[10] Generally a judgment is erroneously granted if there existed at the time of its 
issue a fact of which the court was unaware, which would have precluded the 
granting of the judgment and which would have induced the court, if aware of it, not 
to grant the judgment.  

[11] What emerges from the aforesaid, as I understand the authorities, is that not 
every procedural violation of the rules results in an order ‘erroneously sought and 
erroneously granted’. It has often been stated that the rules exist for the court not the 
court for the rules. Rule 27(3) provides for a court to condone non-compliance with 
the rules. It has been held that rule 6(5)(a), which requires a notice of motion to be 
‘as near as may be in accordance with form 2(a) of the first schedule’, is 
peremptory. Similarly, it has been held that rule 6(5)(f)(i) and (ii), (which requires an 
application to the registrar for the allocation of a date where form 2(a) has been 
used) is peremptory. However, even peremptory provisions of the rules may, in 
appropriate circumstances, be condoned. The test, it seems to me, is whether any 
potential prejudice results to a party affected.  

[19] That brings me to relief under the common law. An applicant for rescission of 
judgment taken by default against him is required to show good cause. Whilst the 
courts have consistently refrained from circumscribing a precise meaning of the term 
‘good cause’, generally courts expect an applicant to show ‘good cause’ (a) by giving 
a reasonable explanation of his default; (b) by showing that his application is bona 

http://www.saflii.org/za/cases/ZASCA/2020/147.html#_ftn1
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fide; and (c) by showing that he has a bona fide defence to the plaintiff’s claim 
which, prima facie, has some prospect of success. 

[25] In the rescission application two defences to the applicant’s case were raised. 
The first is a factual issue whilst the second is a matter of law.  In respect of the first, 
the third respondent denied that the signature of the document ever occurred. In 
respect of the second, she contended that the relief granted was incompetent as the 
jurisdictional requirements of s 2(3) of the Wills Act 7 of 1953, had not been 
established. I shall consider each of these defences below. 

[26] A bona fide defence needed to be established prima facie only.[24] It was 
accordingly not necessary to deal fully with the merits of the case in order to prove 
the case. It would be sufficient to set out facts, which if established at the trial, would 
constitute a defence valid in law.[25] The facts alleged, as in any other application, 
must be primary facts. As Harms explained: ‘Primary facts are those capable of 
being used for the drawing of inferences as to the existence or non-existence of 
other facts. Secondary facts, in the absence of primary facts on which they are 
based, are nothing more than the deponents own conclusions.’[26] 

[27] It is against this background that the factual defence raised should be 
measured. The third respondent alleged that the applicant has ‘made up a fictitious 
“coffee meeting” story’ about how, apparently in 1998, the deceased signed ‘some 
sort of document’. She said that she is gathering affidavits from her grandmother, her 
aunt and from her husband to ‘put to bed any notion’ that the original of the draft will 
‘would ever have been signed’ by the deceased. Hence, she contended that there 
would be a dispute of fact which would have to proceed to oral evidence.  

 [30] However, in Minister of Land Affairs and Agriculture and Others v D & F Wevell 
Trust and Others this Court commented on the invocation of the provisions of rule 
6(5)(g) in such circumstances. It stated: 

‘It would be essential in the situation postulated for the deponent to the 
respondent’s answering affidavit to set out the import of the evidence which 
the respondent proposes to elicit (by way of cross-examination of the 
applicant’s deponents or other persons he proposes to subpoena) and explain 
why the evidence is not available. Most importantly, and this requirement 
deserves particular emphasis, the deponent would have to satisfy the court 
that there are reasonable grounds for believing that the defence would be 
established. Such cases would be rare, and a court should be astute to 
prevent an abuse of its process by an unscrupulous litigant intent only on 
delay or a litigant only intent on a fishing expedition to ascertain whether there 
might be a defence without there being any credible reason to believe that 
there is one.’ 

As I have said, in the rescission application the third respondent did not raise 
anything which could create a bona fide dispute of fact in the main application, nor 
were there averments which could satisfy a court that there are reasonable grounds 
to believe that her denial of the signature of the document would be established. In 
the circumstances, if I have reference to all the information placed before this Court 
the third respondent’s case was insufficiently made to establish good cause. 

[31] The legal defence raised, which is set out earlier, may be briefly dealt with. In 
the notice of motion in the main application the applicant sought the order which was 
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ultimately granted and is set out earlier. In the alternative, she sought an order ‘that 
the draft will annexed . . . to the applicant’s founding affidavit be accepted as a 
validly executed will in terms of s 2(3) of the Wills Act 7 of 1953’. The relief granted 
did not relate to the provisions of s 2(3) of the Wills Act. It is an order based on the 
reconstruction of the original will. This may be done by proving that a valid will was in 
fact executed and what its terms were. Upon such proof the court may under the 
common law powers, direct that the estate be administered in accordance with such 
terms.[30] The order which was made was in terms of the common law.  There is 
accordingly no merit in the legal defence raised and it is not necessary to have 
regard to the jurisdictional requirements of s 2(3) of the Wills Act. 

[32] In the result, the appeal is dismissed with costs. 

 Note: there was a dissenting minority judgment. 

  

Knoop and Another NNO v Gupta (No 1) (115/2020) [2020] ZASCA 149 (19 
November 2020) 

Appeal-Suspension of operation of order pending an appeal – section 18(1) 
of Superior Courts Act 10 of 2013 – leave to execute on order in terms of s 18(3) of 
Act – requirements – urgent appeal in terms of s 18(4) of Act – suspension of order 
granting leave to execute in terms of s 18(4)(iv) of Act – whether court empowered to 
order that suspension would not operate – such an order a nullity. 
 

Section 18 of the Superior Courts Act provides that an order may only be executed 
pending an appeal if there exceptional circumstances, if there would otherwise be 
irreparable harm for applicant and if execution will not cause respondent irreparable 
harm. A further safeguard is the automatic right to an urgent appeal against the 
execution order, pending which, such execution order is suspended. 
Wallis JA discusses the consequences when a court attempts to override these 
provisions, after business rescue practitioners lodged an application for leave to 
appeal an order that they be removed from their roles. 
It is ordered that the execution order of the full court was suspended in terms of s 
18(4)(iv) of the Superior Courts Act; and that the appellants were not validly removed 
from office; and that pending the finalisation of the main appeal the two companies 
remain under the supervision of the appellants. 

On appeal from: Gauteng Division of High Court, Pretoria (Ledwaba DJP, Janse van 
Nieuwenhuizen J and Senyatsi AJ concurring, sitting as court of first instance): 

1 The appeal is upheld with costs, such costs to include those consequent upon the 
employment of two counsel. 

2 The order of the full court is set aside and replaced by the following order: 

'The application is dismissed with costs, such costs to include those consequent 
upon the employment of two counsel.' 

3 It is declared that pending the finalisation of this appeal: 
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(a)The operation and execution of the order of the full court granting leave to execute 
in terms of s 18(1), read with s 18(3), of the Superior Courts Act 10 of 2013 was 
suspended in terms of s 18(4)(iv) of the Superior Courts Act 10 of 2013. 

(b)The appellants were not validly removed from office as business rescue 
practitioners in respect of Islandsite Investments One Hundred and Eighty (Pty) Ltd 
(Islandsite) and Confident Concept (Pty) Ltd (Confident Concept). 

(c)The directors of Islandsite and Confident Concept were not entitled to act on the 
order for the removal of the appellants as business rescue practitioners in those two 
companies by nominating new business rescue practitioners and the appointments 
of Mr Tayob in respect of Islandsite and Mr Naidoo in respect of Confident Concept 
were invalid. 

(d)The notices of termination of business rescue given by Mr Tayob in respect of 
Islandsite and Mr Naidoo in respect of Confident Concept in terms of s 132(2)(b) of 
the Companies Act 71 of 2008 were invalid and of no force and effect. 

(e)Nothing in this order validates or invalidates any other action taken by Islandsite 
and Confident Concept since 7 February 2020 with the authority of Mr Tayob and Mr 
Naidoo as the case may be. 

It is further declared that pending the finalisation of the main appeal under Case No 
116/2020 Islandsite and Confident Concept remain in business rescue under the 
supervision of the appellants in accordance with their original appointments as 
business rescue practitioners. 
 

CMC v CIPC and Others (1325/2019) [2020] ZASCA 151 (20 November 2020) 

[Cooperativa Muratori Cementisti - CMC Di Ravenna and Others v Companies 
and Intellectual Property Commission (1325/2019) [2020] ZASCA 151 (20 
November 2020)] 

Business rescue – whether external company can enter business rescue – 
recognition of foreign composition among creditors approved by Italian court – who 
may apply and basis for recognition. 

Appeal-application to lead further evidence on appeal is dismissed with costs on the 
scale as between attorney and client, including the costs of two counsel. 

The central issue in this appeal is whether a company incorporated in a country 
other than South Africa is entitled to take advantage of the business rescue 
provisions of the Companies Act 71 of 2008 (the Act). That issue arose in the 
following circumstances. The Appellant, Cooperativa Muratori & Cementisi-CMC Di 
Ravenna Societá Cooperativa a Responsibilita Limitata (CMC), is a long-established 
company incorporated in Italy and active in the construction industry internationally. 
It is registered as an external company in terms of the Act. In the latter stages of 
2018 CMC internationally encountered a cash flow crisis and significant financial 
difficulties. This caused it to lodge with the Court of Ravenna, Bankruptcy Section, a 
preventive application for admission to the procedure for the arrangement with 
creditors pursuant to article 161 of the Italian Bankruptcy Law. On 7 December 2018 
the Court of Ravenna issued an order assigning CMC sixty days within which to file a 
proposal for composition with its creditors; ordered it to submit to possible 
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authorisation requests and to furnish monthly reports; and appointed three judicial 
commissioners to oversee these functions. 

[2] Not content with these proceedings in its country of incorporation, the board of 
directors of CMC resolved on 14 December 2018 that the company was financially 
distressed as contemplated in s 129(1) of the Act and should be placed under 
supervision. Pursuant thereto, Messrs Van der Merwe and Rey, who have played no 
active role in this litigation, were appointed as business rescue practitioners (BRPs) 
to CMC. However, on 15 February 2019 Mr Rey was advised by the first respondent, 
the Companies and Intellectual Property Commission (CIPC), that because CMC is 
an external company it could not be placed under business rescue in terms of the 
Act. That precipitated the present application, brought as a matter of urgency on 7 
March 2019, for an order declaring that CMC was under business rescue in terms of 
the Act, alternatively declaring that the order issued by the Court of Ravenna was 
enforceable in South Africa. 

[3] The CIPC was cited as the sole respondent in that application. However, Esor 
Construction (Pty) Ltd (Esor), the second respondent; Absa Bank Ltd (Absa), the 
third respondent; and Stefcor (Pty) Ltd (Stefcor), the fourth respondent, sought leave 
to intervene in the proceedings. Esor and Stefcor delivered affidavits in opposition to 
the relief sought. Stefcor also sought an order for the provisional winding up of CMC. 

[4] The application came before Potterill J in the Gauteng Division of the High Court, 
Pretoria. She dismissed CMC’s claims and Stefcor’s counter-application. The appeal 
by CMC is with her leave. Only Esor opposed the appeal. Absa played no active role 
in the litigation and Stefcor has indicated that it abides the decision of this court on 
the appeal. 

 

Was business rescue available to CMC? 

[5] Business rescue is defined in s 128(1)(b) of the Act as meaning proceedings to 
facilitate the rehabilitation of a company that is financially distressed. It does this by 
placing the company’s affairs under temporary supervision by a BRP; granting a 
temporary moratorium on the rights of claimants against the company or in respect 
of property in its possession; and making provision for the approval of a plan to 
rescue the company by restructuring its affairs. In terms of s 129(1) the board of a 
company may resolve that the company voluntarily begins business rescue 
proceedings and place the company under supervision. Any such resolution must be 
lodged with the CIPC and the company must appoint a BRP to undertake the 
supervision of the business rescue. This is the route that CMC followed and it 
appointed Messrs Van der Merwe and Rey as BRPs. 

[6] Business rescue is available only to a company. That is defined in s 1 of the Act 
as meaning: 

‘A juristic person incorporated in terms of this Act, a domesticated company, 
or a juristic person that, immediately before the effective date─ 

(a) was registered in terms of the ─ 

(i) Companies Act 1973 …, other than as an external company as defined in 
that Act; or 
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(ii) Close Corporations Act 1984 …, if it has subsequently been converted in 
terms of Schedule 2; 

(b) was in existence and recognised as an ‘existing company’ in terms of the 
Companies Act 1973 …; or 

(c) was deregistered in terms of the Companies Act 1973 …, and has 
subsequently been re-registered in terms of this Act.’ 

[7] Whether business rescue was available to CMC depended on it being a company 
in terms of this definition. In argument it was accepted that it is not a company in 
terms of any of the three sub-sections of the definition. Although it was registered as 
an external company in terms of the Companies Act 61 of 1973 (the old Act), sub-
section (a) expressly excludes an external company registered under the old Act and 
it was never a close corporation. A company existed and was recognised under the 
old Act if it existed and was recognised in terms of the 1926 Companies Act, 46 of 
1926, but CMC was not such a company and does not qualify under sub-section (b). 
Finally, it was not deregistered under the old Act so it does not qualify under 
sub section (c). 

[8] CMC attempted to circumvent this in the following way. The definition of a 'foreign 
company' under s 1 of the Act means 'an entity incorporated outside the 
Republic' irrespective of whether it is a profit or non-profit entity, or carrying on 
business or non-profit activities within the Republic. The definition of ‘juristic person’ 
includes a foreign company and the definition of an ‘external company’: 

‘Means a foreign company that is carrying on business, or non-profit activities, 
as the case may be, within the Republic, subject to section 23(2).’ 

[9] The argument proceeded as follows. The definition of 'company' commences by 
saying that it is 'a juristic person incorporated in terms of this Act'. A juristic person 
includes a foreign company and where that is carrying on business or non-profit 
activities within the Republic it is an external company that is required to register in 
terms of s 23 of the Act. The expression 'incorporated in terms of this Act' must 
therefore be construed as including a foreign company that had registered in terms 
of s 23 of the Act. 

[10] There is no merit in this argument, which flies in the face of the language of the 
Act. Incorporation and the legal status of companies is dealt with in Part B of Chapter 
2 of the Act. Incorporation takes place in terms of s 13(1) by the completion and 
signing of a Memorandum of Incorporation and filing a Notice of Incorporation with 
the CIPC. As soon as possible after accepting the Notice of Incorporation the CIPC 
assigns a unique registration number to the company and enters the prescribed 
details in the register.[1] From the date of registration the company is a juristic 
person and exists thereafter until its name is removed from the register.[2] CMC has 
not been incorporated in terms of this process. 

[11] Section 23 of the Act dealing with the registration of foreign companies is in Part 
C of Chapter 2 of the Act dealing with 'Transparency, accountability and integrity of 
companies'. That places it firmly outside the provisions of the Act dealing with the 
incorporation of companies. A foreign company registered as an external company is 
not incorporated 'in terms of this Act' as required by the definition of 'company', 
because it has not been incorporated under the provisions of the Act that deal with 
the incorporation of companies. 

http://www.saflii.org/za/legis/consol_act/cca1984221/
http://www.saflii.org/za/cases/ZASCA/2020/151.html#_ftn1
http://www.saflii.org/za/cases/ZASCA/2020/151.html#_ftn2
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[12] The final nail in the coffin for this argument is provided by sub-section (a) of the 
definition of 'company', which expressly excludes a foreign company from being a 
'company' under the Act, notwithstanding that it was registered in terms of the old 
Act. That shows clearly that foreign companies were only to be required to register in 
South Africa for limited purposes. Where a foreign company is required to comply 
with the same provisions of the Act as a domestic company, which is the case where 
it wishes to make a public offering of securities in this country in terms of Chapter 4 
of the Act, there is special provision for this. Thus s 95(1) provides a special 
definition of 'company' by saying that: 

In addition to the meaning set out in section 1, also includes a foreign 
company.’ 

That extended definition includes both external companies, that is foreign companies 
doing business in South African and registered under the Act, and any other foreign 
company that seeks to make a public offer of securities to the South African public. 
This is to ensure that any such offer complies with South African requirements in 
regard to disclosure and the like in the making of any such offer. The special 
definition reinforces the conclusion that elsewhere in the Act when there is reference 
to a company it means a company as defined in s 1. The inevitable conclusion is that 
an external company may not be placed under business rescue and the views of the 
CIPC that led to this application were correct. 

The application to lead further evidence 

[19] Notwithstanding the manifest urgency of any application to adduce further 
evidence on appeal, nothing was forthcoming until Friday, 6 November 2020, three 
days before the appeal was to be argued on Monday, 9 November 2020. This 
revealed that Esor was correct in saying that the composition had been approved by 
a court order granted on 29 May 2020. The composition allegedly dealt with CMC's 
assets and liabilities worldwide and the worldwide claims of creditors including those 
in South Africa. On 7 August 2020 the Chancellor's Office of the Court of Ravenna 
certified that there was no appeal against the order approving the composition. 

[20] The only explanation for this delay was a single paragraph in the affidavit filed in 
support of the application, reading as follows: 

'In August the courts in Italy are closed for the summer holidays. As a result of 
this the decree granted by the Court in Ravenna on the 7th August 2020 was 
only received in early September 2020. In addition because of the Covid 
emergency, obtaining an appointment for the translation of the decree took 
some time. Ultimately, the translation of the decree was only obtained on the 
16th October 2020. It was for this reason that the launch of this application 
was delayed.' 

[21] This explanation was wholly unacceptable as was the delivery of 100 pages of 
affidavits and annexures in the middle of a court term and three days before the 
hearing of the appeal. Describing the explanation as cursory is to flatter it. The 
judgment approving the composition reflects that the president of the court in 
Ravenna twice directed expedited hearings in the light of the Covid-19 epidemic and 
hearings were held with the use of personal protective equipment and the application 
of social distancing guidelines. The judgment showed that the judicial commissioners 
supported the composition and only a handful of creditors expressed objections. 
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These were addressed at a hearing on 20 May 2020 and the judgment approving the 
compromise was handed down on 29 May 2020. It was translated into English 
immediately; the translator's certificate being dated 6 June 2020. This court was not 
given the elementary courtesy of it being recognised that adducing additional 
evidence required similar urgency from the litigants and their legal representatives. 
When this was raised with counsel we were not even favoured with an apology. 

[22] It is inexcusable that this information was not brought to this court's attention 
simultaneously with the delivery of the heads of argument. Instead the heads of 
argument were inaccurate in saying only that the creditors had voted in favour of the 
composition and not mentioning that it had been approved by the court. There is a 
cryptic statement in para 122 of the heads of argument for CMC that CMC is entitled 
in its alternative prayer to an order 'recognising the court ordered arrangement with 
creditors, granted by the court of Ravenna on 7 December 2018'. It is unclear 
whether this was possibly hinting at the order of 29 May 2020. We have no affidavit 
from the South African attorney explaining his instructions to counsel and, if they did 
not refer to the order of 29 May 2020, why this important information was not 
included. Nor do we know whether he was advised by counsel to bring the 
application urgently and, if not, why not. 

 [35] Both the application to lead further evidence and the appeal must be dismissed. 
To show the court's disapproval of the manner in which the application to lead further 
evidence was brought, its dismissal will be accompanied by an order that it pay the 
costs on an attorney and client scale. The following order is made; 

1 The application to lead evidence on appeal is dismissed with costs on the 
scale as between attorney and client, including the costs of two counsel. 

2 The appeal is dismissed with costs, including the costs of two counsel. 

  

Mashele v BMW Financial Services (Pty) Ltd and Another (29899/2018) [2020] 
ZAGPPHC 665 (18 November 2020) 

National Credit Act-sections 129 and 130-whether payment of an arrear amount 
specified in a notice issued under section 129 of the NCA prevents the enforcement 
of a credit agreement even if, at the time the payment is made, the consumer has 
fallen into further arrears which are not part of the sum specified in the section 129 
notice. 

 The applicant (“Ms. Mashele”) seeks the rescission of an order granted by Maumela 
J on 14 August 2018. That order confirmed the cancelation of an instalment sale 
agreement (“the agreement”) governing Ms. Mashele’s purchase of a BMW Z4 motor 
vehicle (“the vehicle”). The agreement is a “credit agreement” within the meaning of 
section 1, read with section 8 (4) (c), of the NCA. Maumela J’s order also authorised 
the repossession of the vehicle. It postponed the determination of any amounts Ms. 
Mashele still owed under the agreement sine die, to allow the proceeds of the sale of 
the vehicle to be deducted from Ms. Mashele’s indebtedness. 

31             Likewise, a court is not enjoined from determining proceedings to enforce 
a credit agreement simply because the amount demanded in the section 

http://www.saflii.org/za/legis/num_act/nca2005152/index.html#s129


578 
 

129 notice has been paid, unless that payment has the effect of eliminating 
the arrears due under the agreement. 

32             In this case, I can find nothing in section 129 or 130 of the NCA that would 
have prevented BMW from approaching a court, or would have prevented a 
court from determining the proceedings brought by BMW. Ms. Mashele did 
not respond to the section 129 notice. She ignored it. She did not bring her 
payments up to date. She did not engage with the contents of the notice and 
seek to develop and agree a plan to restructure or catch up on her 
payments. 

33             In these circumstances, I can find no statutory bar to BMW approaching 
the Court, and to Maumela J granting the relief it sought. 

34             In other words, the NCA required more of Ms. Mashele than she did in this 
case. Either she would have had to have brought her payments up to date – 
and not just paid the amount demanded in the 129 notice – or she would 
have had to have issued some other response to the section 129 notice 
when she received it. That response may well have been to point out that 
she had paid the amount demanded in the notice. BMW would then no doubt 
have stated that she was nonetheless still in arrears and invited her to settle 
those arrears. There then could have been a process of engagement – all of 
which would have fended off BMW’s enforcement proceedings for the time 
being. 

35             What Ms. Mashele was not entitled to do was ignore the notice on the 
erroneous assumption that her arrears had already been settled. A section 
129 notice is not just another bill. It is an invitation to enter into a process of 
engagement that is aimed at resolving disputes or bringing payments under 
the agreement up to date. This is an invitation that Ms. Mashele appears to 
have declined. In the absence of actual compliance with her obligations 
under her agreement with BMW, she cannot now rely on section 129 to 
rescind the default judgment taken against her. 

36             To address Ms. Howard’s submission directly: the NCA expects that a 
reasonable consumer on receipt of the section 129 notice in this case would 
have contacted BMW and discussed the matter with them. They would not, 
in my view, have disregarded the notice on the assumption that all it required 
of them was payment of the amount specified in it. I emphasise: it would 
have been different if Ms. Mashele’s payment had eliminated her arrears 
under the agreement. Then BMW would have been obliged to issue a 
further section 129 notice if she later fell into arrears once more. But that is 
not what happened. 

37             It follows that the rescission application must fail, because there was no 
legal or factual impediment to BMW seeking Maumela J’s order, and no legal 
or factual impediment to Maumela J granting that order. 

Belrex 95 CC v Barday (4364/2020) [2020] ZAWCHC 149 (6 November 2020) 

http://www.saflii.org/za/legis/num_act/nca2005152/index.html#s129
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http://www.saflii.org/za/legis/num_act/nca2005152/index.html#s130
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Summary judgment-mended Rule 32-where the defendant amended his initial plea 
after the application for summary judgment had commenced. The mere fact that, in 
terms of the amended Rule, a plaintiff can only proceed with summary judgment 
after the defendant has delivered the plea, does not preclude the defendant from 
amending his plea after the plaintiff has proceeded with an application for summary 
judgment 

[2] The plaintiff’s claim is based on a mandate given to the defendant, as attorney 
and sole proprietor, to transfer a property in terms of a written agreement of sale 
between itself (“the Seller”), and Ozran 55 (Pty) Ltd (“the Purchaser / Ozran”) for R12 
500 000, plus Value Added Tax (“VAT”) of R1 750 000, the total being R14 250 000, 
that was concluded on 11 October 2018, in terms of which the plaintiff sold the 
immovable property known as the Remainder of Erf 10295, Grassy Park (“the 
property”) to the purchaser. 

[3] The defendant orally accepted the mandate, and accepted instructions from 
plaintiff to transfer the property from Belrex 95 CC to the purchaser.  The purchase 
price was paid into the defendant’s trust account in instalments amounting to 
R14,250,000. 

[4] It is common cause that the defendant provided the plaintiff with a statement of 
account, on 25 January 2019, stating that the net sum payable to the plaintiff from 
the proceeds of the sale was R12 564 721,76.  Transfer of the property was 
registered by the defendant at the Deeds Office, Cape Town, on 25 January 2019. 

[5] The plaintiff demanded payment of the balance on 5 March 2019, whereafter the 
defendant, on the same day, paid an amount of R1 067 520,55.  On 14 March 2019 
he paid a further amount of R1 500 000.  On 29 March 2019 the defendant provided 
the plaintiff with 20 x R500 000 trust cheques, issued in favour of the plaintiff, post-
dated to the 2nd and 3rd April 2019, which in total amounted to R10 000 000. 

[6] On 4 March 2020 the plaintiff issued summons out of this court against the 
defendant, claiming that the defendant provide the plaintiff with a full detailed 
statement of account; payment of the amount of R11 814 721,76, including payment 
of interest on this amount, at the rate of 10% per annum from 25 January 2019 to the 
date of final payment; and for costs on an attorney and client scale. 

[7] In response thereto the defendant filed a Notice of Intention to Defend on 18 
March 2020.  On 17 June 2020 the plaintiff filed a Notice of Bar, wherein the 
defendant was requested to file his plea within 5 days of receipt of the Notice. 

[30] Rule 28(1) provides that any party desiring to amend any pleading or document, 
other than a sworn statement, filed in connection with the proceedings shall notify 
the parties of his or her intention to amend, and shall furnish particulars of the 
amendment.  Rule 28(2) provides that a party desiring to amend a pleading or 
document shall indicate that, unless written objection to the proposed amendment is 
delivered within 10 days of delivery of the notice, the amendment will be 
effected.  Rule 28(3) further provides that an objection to the proposed amendments 
shall clearly and concisely state the grounds upon which the objection is 
founded.  Rule 28 (5) provides that if no objection is timeously delivered, every party 
that received notice of the proposed amendment shall be deemed to have consented 
thereto, and the party that gave notice of the proposed amendment may, within 10 
days of the expiration of the period mentioned in Rule 28(2), effect the amendment 

http://www.saflii.org/za/legis/consol_act/aola1981157/index.html#s28
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in the manner contemplated in Rule 28(7).  In terms of Rule 28(10) the court may, at 
any stage before judgment, grant leave to amend any pleading or document.  The 
defendant in this matter was clearly entitled to amend his plea at any stage of the 
proceedings before judgment.  The provisions of the amended Rule 32 do not 
prevent a defendant from amending his plea.  The Rule does not state so, and any 
interpretation that a defendant may not do so is in conflict with the provisions of Rule 
28(10). 

[31] The mere fact that, in terms of the amended Rule, a plaintiff can only proceed 
with summary judgment after the defendant has delivered the plea, does not 
preclude the defendant from amending his plea after the plaintiff has proceeded with 
an application for summary judgment.  This is a lacuna, which can be used as a 
stratagem by a defendant wishing to frustrate a plaintiff from proceeding with 
summary judgment.  It is also clearly something which the task team of the Rules 
Board may not have considered.  

[32] The difficulty in this case, however, was that in terms of Rule 28(2) the time 
period within which the plaintiff was entitled to the raise its objection had not expired 
(being only 6 court days) at the time when the application for summary judgment was 
heard.  The Notice to Amend was served via email on 4 August 2020, as was the 
filing of the special plea.  The amendment therefore had not yet been effected at the 
time of the hearing of the application for summary judgment.  In my view, the initial 
plea was still effective at the time of the hearing of the application.  Van 
Loggerenberg[8], to a certain extent, addresses the issue which this court is 
grappling with where he says a court hearing a summary judgment application is not 
entitled, in the absence of an affidavit as contemplated in subrule 3(b), to give leave 
to defend on the basis of purely a plea or notice of intention to amend, because rule 
32 does not provide for such a procedure.   

[33] The learned authors then posed the question as to what should transpire in the 
event of the defendant giving Notice of Intention to Amend its plea after an 
application for summary judgment was delivered, and to which proposed amendment 
the plaintiff raised an objection as contemplated in rule 28 (2). In regard to this, the 
authors submit that a defendant must deliver an affidavit which is in harmony with 
the notice to amend its plea, failing which the summary judgment should be granted, 
but if the defendant delivers an affidavit which is in harmony with the proposed 
amendment of the plea and which complies with the provisions of sub rule (3)(b), the 
application for summary judgment should be postponed sine die in order for the 
defendant to bring an application to amend its plea. 

[34] In this particular case an initial plea had been filed, on the basis of which the 
plaintiff is seeking summary judgment accompanied by a supporting affidavit dealing 
with the initial plea.  The defendant’s opposing affidavit is not consistent and in 
harmony with the amended plea, to which the plaintiff will not have a chance to file 
an additional affidavit because it is prohibited in terms of subrule (4).  Once again the 
amended rule does not make provision for such a procedure and it is also, again, 
something which Van Loggerenberg states ‘. . . was not even considered by the 
Task Team.’ 

[35] In my view, given the manner in which this application unfolded, it would be 
difficult, if not impossible, to deal with this application in terms of the amended rule, 
and for the following reasons: firstly, the amended plea was not ripe to be 
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adjudicated upon, for want of compliance with the provisions of Rule 28(2), for it to 
have been considered during the summary judgment application.  Secondly, even if 
the amended plea was properly before court, the plaintiff did not deliver a supporting 
affidavit to deal with any of the issues, especially in the relation to whether the 
defence as pleaded therein, raises any triable issue.  Thirdly, again even if the 
amended plea would be considered to be properly before the court, the plaintiff 
would be prohibited from delivering any further evidence, in the form of an affidavit, 
to address the question whether the defence as pleaded raises a triable 
issue.  Fourthly, should the court ignore the amended plea and ignore the opposing 
affidavit, because the opposing affidavit is not in harmony with the initial plea, it 
would defeat the purpose of the amended rule, which requires that the nature and 
grounds of the defence and the material facts relied upon in the affidavit should be in 
harmony with the allegations in the plea.  Fifthly, it would be manifestly unfair and 
unjust to the defendant, who has a right to amend his plea at any stage of the 
proceedings before judgment; even more so if summary judgment should be granted 
in favour of the plaintiff. 

 

Conclusion 

[36] I therefore make no order in respect of the summary judgment application. 

[37] The defendant’s Notice of Amendment shall take effect in terms of Rule 28(2) as 
of the date of this judgment, for the plaintiff to exercise its rights in terms of the rule.  

[38] The plaintiff is given leave to bring a fresh application on the amended plea, 
should such an application for amendment be allowed. 

[39] Costs will stand over for later determination. 

Davids and Others v Hassam (A193/20) [2020] ZAWCHC 159 (16 November 
2020) 

Spoliation order –appeal against final order-sliding doors had to be restored! 

This is an appeal against a final spoliation order granted by the Vredenburg 
Magistrates Court on 18 March 2020. On 14 January 2020 the respondent brought 
an ex parte application for a rule nisi calling upon the appellants to show cause on 
07 February 2020, inter alia, why the appellants should not be ordered jointly to 
restore to the respondent possession of a wooden sliding door which the appellants 
removed at the Mosque quarters situated at 24 Noordhoek Street, Louwville 
Vredenburg where the respondent resided. The respondent also sought an order 
directing the appellants to re-install the wooden sliding door without delay. The 
interim order was granted and subsequent to that, the appellants restored 
possession of the sliding door to the respondent and installed it as ordered by the 
court. On the return date, that is, 18 March 2020, the application was heard on the 
merits. The appellants raised a point in limine in terms of which they contended that 
when they removed the sliding door from the Mosque, they were acting in their 
capacities as trustees of the Vredenburg Muslim Jamaat ("the employer/mosque"). 
Notwithstanding, when the spoliation application was launched, they were cited in 
their personal capacities. On that basis, they contended that the application should 
be dismissed. 

http://www.saflii.org/za/legis/consol_act/aola1981157/index.html#s28
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[2] The upshot thereof was that the magistrate dismissed the point in limine. The 
reasons given by the magistrate was that there was no resolution of trustees 
attached to the answering affidavit confirming that indeed the appellants were 
authorised by the Vredenburg Muslim Jamaat to remove the sliding door in question. 

[3] With regard to the merits, the magistrate found that the respondent was in 
peaceful and undisturbed possession and was deprived of possession unlawfully of 
the sliding door. The magistrate then granted the final order. It is the final order that 
the appellants seek to set aside in this appeal. 

  

 [30] The mandament van spolie is a possessory remedy. Spoliation is the wrongful 
deprivation of another's right of possession. Spoliation orders are aimed at ensuring 
that no man takes the law into his own hands.  

[37] The magistrate was correct in finding that the respondent who was the Imam 
was responsible for the upkeep of the Mosque and that he was in peaceful and 
undisturbed possession when he was despoiled. This view finds support in the fact 
that the respondent was exclusively in possession of the key of the sliding door 
which the appellants demanded from him. He was the only one who controlled 
access through the sliding door. When he refused to hand over the keys to the 
appellants, the appellant took the law into their own hands and removed the sliding 
door. 

[38] In light thereof, I am satisfied that the magistrate was correct in finding that the 
respondent was unlawfully deprived of his possession when the appellants 
dispossessed him of the door. As stated above, the question of lawfulness was 
irrelevant. In other words, the fact that his contract as an Imam was terminated is 
irrelevant for present purposes. Consequently, the Magistrate was absolutely correct 
in confirming the interim order. 
  

[40] In this case, the court a quo found that there was no reason to deviate from the 
general rule in respect of costs. It is abundantly clear that the appellants took the law 
into their hands when they removed the sliding door without following the legal 
process. Their conduct was disgraceful and deplorable. In my view, there is no basis 
whatsoever for this court to interfere with the cost order made by the court a quo. 

[41] In the result, I propose the following order: 

1. That the appeal is dismissed 

2. That the appellants are ordered to pay the costs.  

Trustees of the Rae Family Trust (T2031-2000) v Ledger and Others (11895/19) 
[2020] ZAWCHC 150 (6 November 2020) 

Rule 7 (1) of the Uniform Rules – authority of attorneys challenged- trustee passed 
away- It is not in dispute that in his will, Rae appointed Dunn to succeed him as 
trustee and also as executor of his estate, which Dunn accepted. In my view, as 
things stand currently, even though, Van Graan appointed Dunn as trustee, Dunn 
can only act in such capacity unless he is authorised thereto in writing by the Master, 
which he at this stage has not been given. This clearly creates a situation that the 
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Rae Trust has fewer trustees than the number specified and it therefore suffers from 
an incapacity that precludes the other trustee, Van Graan to act on its behalf. 

This is an application by the applicant (“Bisiplex”) in which it disputes the authority of 
the attorneys of the respondents, the Rae Family Trust (“the Rae Trust”), in terms of 
rule 7 (1) of the Uniform Rules of court. A condonation application, in which the 
applicant seeks to condone late filing of rule 7 (1) application, a striking out 
application in respect of paragraph 39 of the answering affidavit filed by the Rae 
Trust and an application postponing the counter application until such time as the 
Rae Trust has fully complied with the applicant’s rule 7 (1) notice. 

[2] The Rae Trust is an inter vivos Trust, duly constituted as such in terms of a 
written Trust deed, and is registered with the Master of this court in terms of the 
Trust Property Control Act, 57 of 1988 (“the Act”) and registration number 
T2031/2000. It is stated as such in the main application in which it is described as 
being represented by Trustees for the time being, and having its address at Edward 
Nathan Sonnenberg Inc. (“ENS”).  It is also so cited in the counter application. 

The facts which underpins this application 

[3] In its founding affidavit in support of this application, Mr. Paul Andrew Craig 
Clarke (“Clarke”) the director of the applicant in reconvention states that according to 
the letters of authority, the Rae Trust appointed two trustees as of 8 October 2015. 
They were identified as Barry Louis Rae (“Rae”) and Alwyn Van Graan. On 
13th October 2020 during the course of proceedings in this matter, Rae passed 
away, which caused the proceedings to be adjourned. According to Clark, this raises 
questions regarding the authority of the ENS attorneys to act on Rae Trust’s behalf 
and continue with these proceedings. 

[4] Regarding the application for condonation, Clarke states that he has been 
advised that the rule 7 (1) allows for a party to challenge an opposing attorney’s 
authority to act, within 10 days after it has come to the notice of a party that such 
person is so acting, or with leave of the court, on good cause shown at any time 
before judgment. According to Clark, it was only following the passing of Rae during 
the course of the proceedings that Bisiplex began doubting the applicant’s attorney’s 
authority to continue acting and not before. Accordingly, there was no reason at any 
time prior hereto, to serve a rule 7 (1) notice on the applicants. 

[5] He submits that there is now good cause to request the Rae Trust’s attorneys to 
produce proof of their authority to continue acting for the Rae Trust. Mainly, so as to 
avoid wasting the court’s time and the accumulation of unnecessary costs by the 
respective parties. It is their view that given the fact that the applicant is a Trust, it is 
not unreasonable for Bisiplex to request sight of the documents identified in the 
enclosed rule 7 (1) notice following the passing of one of the trustees of that Trust. 

[6] He further stated that their attorneys addressed a letter in which it requested the 
applicant’s attorneys to clarify the authority to act on behalf of the applicant. In the 
letter to ENS, Bisiplex’s attorneys at paragraph 5 state that their client has always 
been of mind to settle this matter and now more than ever wish to pursue the 
possibility earnestly. They stated that insufficient time has passed to allow the Rae 
Trust to properly assess its position and consider the prospects of settlement. They 
further stated that they were advised that counsel appearing for the Trust has 
conveyed that a settlement of this matter is unlikely and as such, they deemed it 
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necessary to enquire as to whom they are now taking instructions from and require a 
copy of the Trust instrument and resolution granting ENS its mandate. 

[7] The Rae Trust attorneys in response thereto in their letter, do not sufficiently 
demonstrate their authority to act on behalf of the Trust for the reasons set out in the 
rule 7 (1) notice attached to his founding affidavit. It is their wish to have the dispute 
between them amicably resolved and as such, they need to know who to approach 
in order to discuss the possibility of settlement. And as Rae was the principal driving 
force of this litigation on behalf of the Rae Trust, they do not know who the Trust’s 
instructing attorneys is. He was advised that should the Rae Trust’s attorneys in fact 
not be validly authorised so to act, any such action stands to be reviewed and set 
aside. 

 

 [27] A contract of agency in which the principal is a natural person terminates upon 
his death, because an agent cannot act for non-existent principal. This plainly does 
not apply in the case of a Trust, because the Trust (which is a legal entity), survive 
the death or resignation of his Trustees. Consequently, an instruction or mandate 
given by the Trust remains unaffected by the death or resignation of one or all of its 
Trustees or representatives. 

[28] He further submitted that the relationship between an attorney and its client is 
based on mandatum with some features which are peculiar to that kind of 
agency. And that the attorney has authority to conclude a juristic act on behalf of his 
or her client, which the client has by word or conduct expressed the intention that the 
attorney has power to do so.  There can be no doubt that the Rae Trust authorised 
ENS and appointed it as its attorney of record. In these circumstances, the 
relationship between the attorney and his or her client is usually terminated by the 
completion of the services to be rendered generally or in connection with a particular 
matter.[3] Or it is terminated as a result of a number of possible reasons such as 
death or revocation. 

[29] Regarding Bisiplexi’s contention based on the rationale that the rule 7(1) is to 
establish the mandate of the attorney concerned, which is to prevent a person whose 
name is being used throughout the process, from repudiating the process altogether, 
who would afterwards say that he or she had given no authority.  This procedure is 
to prevent persons bringing an action in the name of a person who never authorised 
it. He submits that, that does not arise in the context and facts of this case, which is 
based on the affidavits filed by Rae, Van Graan, Dunn and Levetan that there is no 
prospect of the Rae Trust ever repudiating or suggesting that ENS was not 
authorised or was acting on a frolic of its own. 

 [34] It is not in dispute, that for the purpose of these proceedings, a resolution was 
taken by the trustees of the Rae family Trust between 13 and 14 February 2019 
whereby they authorised anyone or more of Van Graan or Rae as representatives or 
any other person authorised by anyone of them to conduct business with ENS on 
behalf of the Trust.  The question to consider is whether, this authority or mandate 
given to ENS, to proceed with further proceedings had been terminated upon the 
death of Rae. From the facts of this case, is clear that Rae, in his last will and 
testament appointed Dunn to succeed him as trustee of the Rae Family Trust upon 
his death. Following the passing of Rae, Van Graan appointed Dunn as co-trustee. It 
is common cause that Dunn has not yet submitted the prescribed documents to the 
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Master to have his appointment as co-trustee of the Rae Family Trust authorised and 
confirmed by letters of authority. 

[35] It is common cause that the only trustee of the Rae Trust to which the Master 
issued letters of authority to administer the Rae family Trust in terms of section 6 (1) 
of the Act on 5 October 2015, were the late Rae and Van Graan. Bisiplex contends 
that the main driving force behind the litigation, Rae passed away on 13 October 
2020 and that the Master has not issued any further letters of authority since those 
issued on 5 October 2015. And in terms of clause 4.3, the Trust deed required at all 
times that there shall at all times be not less than 2 (TWO) trustees provided, in the 
event of the number of trustees being less …, the remaining trustee(s) be entitled to 
act for the purpose of appointing fresh trustees. In terms of clause 4.4, the trust 
allows for Rae to nominate a person in his last will and testament to succeed him as 
trustee on his death. 

[37] The existence of the rights and obligations that constitute the trust estate should 
not be confused with the question whether and in what manner the trust can be 
bound. It is axiomatic that trust obligation exists even when there is no trustee to 
carry it out. The Court or the Master will, where necessary, appoint a trustee to 
perform the trust, but it does not follow that a sub minimum of the trustees can bind a 
trust.  It is therefore clear, that a provision requiring that a specified minimum number 
or sub minimum of trustees must hold office is a capacity defining condition. And as 
pointed out earlier above on the strength of the decisive authority of Parker, it lays 
down a prerequisite that must be fulfilled before the trust estate can be bound. That 
is when fewer trustees than the number specified in office, the trust suffers from an 
incapacity that precludes action on its behalf. 

[38] I agree with Miss. Neser. Clause 4.3 of the Rae Family Trust deed contains such 
a capacity defining condition. In order for the Rae Family Trust to be bound by the 
actions of the trustees, it is necessary for there to be legally recognised trustees 
appointed to administer and act for the Rae family Trust. The importance of the 
Master’s authorisation was underscored in Simplex (Pty ) Ltd v Van Der 
Merwe[6] where Goldblatt J said: 

“I am further of the view that s 6(1) is not purely for the benefit of beneficiaries of the 
trust but in the public interest to provide proper written proof to outsiders of 
incumbency of the office of trustee. (Honoré's South African Law of Trust 4th ed at 
179.) The whole scheme of the Act is to provide a manner in which the Master can 
supervise trustees in the proper administration of trusts properly and s 6(1) is 
essential to such purpose. By placing a bar on trustees from acting as such 
until authorised by the Master, the Act endeavours to ensure that trustees can only 
act as such if they comply with the Act. This ensures that the trust deed is lodged 
with the Master and that security, if necessary, is lodged with him before trustees 
start binding the trust's property. 

It was further submitted on behalf of the respondents that, because the Act neither 
provided that unauthorised acts were invalid nor that such acts were criminal 
offences, it was not the intention of the Legislature to have such acts visited with the 
penalty of being treated as a nullity. I do not agree with this submission. It seems to 
me that the failure to provide for a criminal sanction points to the fact that the 
Legislature saw no need to punish a party criminally for an act which could have 
no legal consequences. Further, it seems to me that it was so self-evident to the 
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Legislature that an act by a person not having the requisite authority was of no force 
and effect that it did not deem it necessary to spell out such a conclusion in the Act: 
'It is a fundamental principle of our law that a thing done contrary to the direct 
prohibition of the law is void and of no effect.' Per Innes CJ in Schierhout v Minister 
of Justice  1926 AD 99 at 109”. 

[39] Mr. Dickerson relied on the case of Watt v Sea Plant 
Products[7] ,where Conradie J was of the view that in order for a trustee to act on 
proceedings on behalf of the Trust, it was not necessary for him or her to have an 
authorisation of the Master but merely the necessary locus standi to be sued. He 
said the following; “ Locus standi in iudicio is an access mechanism controlled by the 
court itself. The standing of a person does not depend on the authority to act. It 
depends on whether the litigant is regarded by the court as having a sufficiently 
close interest in the litigation.” 

According to Conradie J “…The question, then, to be posed in casu is whether at 
that time summons was issued the trustees’ interest in the Trust was too remote” 

He further stated that “…The answer to this question depends upon the nature of the 
trustee’s appointment. Where a trustee has been appointed-in a trust deed or 
otherwise-the appointment is not void pending authorisation by the Master in terms 
of section 6 (1) of the act (cf. Metequity Limited and Another v NWN Properties 
Limited and others [1997] 4 All SA 607(T) at 611 a-d). Although a trustee’s power to 
act in that capacity is suspended by section 6 (1) of the Act, he or she, in my view, 
have a sufficiently well-defined and close interest in the administration of the trust to 
have locus standi in iudicio. Any conclusion that the second and third defendants 
were by section 6 (1) of the act deprived of locus standi in iudicio (which would mean 
not only that they could not be sued but also that they could not approach the court 
to protect the interests of the trust) would not give effect to the intention of the 
legislature.  Whilst recognising the desire of legislation to regulate the rights and 
duties of trustees in the act, we should, I think, be slow to conclude that it would 
have the desired to accomplish this by controlling the access to, or accountability in, 
a court of law.” 

[40] Mr. Dickerson submitted that the court in Lupacchini went to great lengths to 
distinguish because it recognised explicitly that the views expressed by Conradie 
J could not be faulted and it was for that reason that Nugent JA said that the real 
question was “not whether the trustees has a sufficient interest but instead whether 
they are capable of suing or being sued at all”.  In this regard, he submitted that in 
this case, the question does not even arise, which is that it’s not about whether the 
Rae Trust is capable of being sued, because proceedings are well underway and are 
being conducted pursuant to a court order. He therefore submits that there is no 
room to question the capacity of the Trust to be sued under the circumstances. 

[41] I once again disagree with Mr. Dickerson because it is not about the question of 
the capacity of the trust of being capable to sue or be sued, because the trust, 
although it is a separate legal entity, does not have legal personality, such legal 
personality vests in the trustees who administers the rights and obligations of the 
trust. And in Lupacchini Nugent JA pertinently said that the court in Watt, although it 
could not find much fault with the views expressed by it, the true question it had to 
address was not whether the trustees had sufficient interest, but instead whether 
they were capable of suing or being sued at all.  In this particular case, as well as in 
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the Watt and Lupacchini case, true question was whether the trustees, for want of 
authorisation by the Master lacked the capacity to institute legal proceedings or to 
defend legal proceedings. Because it is only through the trustees that the trust can 
act. In this particular case, clause 4.3 of the Rae Trust deed requires that a specified 
minimum number of trustees must hold office which is a capacity defining definition, 
which lays down a prerequisite that must be fulfilled before the trust estate can be 
bound or conduct any business on behalf of the trust. On the passing of Rae, only 
Van Graan remains as a trustee. 

[42] Although Dunn has been appointed by him, his letter of authority in terms of 
which he is authorised to act in the capacity as trustee on behalf of the trust, is still to 
be sought from the Master, in terms of section 6 (1) of the Act. Which clearly states 
that any person’s appointment as trustee in terms of a Trust instrument such as 
Dunn, shall only act in that capacity if authorised in writing by the Master. Nugent 
JA in Lupacchini stated at paragraph 23 that “… The section makes it clear that a 
trustee may not act in that capacity at all without the requisite authorisation. If we 
were to find that acts performed in conflict with that section are valid it seems to me 
that we would be giving legal sanction to the very situation that the legislature wish to 
prevent. Parker makes it clear that legal proceedings commenced by persons who 
lack capacity to act for the trust are a nullity, and I see nothing in the section to 
suggest that trustees who are prohibited from acting in that capacity are in a better 
position.” 

 [50] Given the nature and manner in which the hearing of this interlocutory 
application was dealt with, mainly on the papers, although I had given the parties the 
chance to address me on any further issue that they felt needed to be addressed in 
an open court on Monday, 2 November 2020. I granted an order without any reasons 
at 14:00 later that day, such order included that the costs of the application are 
granted in favour of Bisiplex.  

[51] The question of costs should not have been dealt with in the manner I dealt with 
in the order of 2 November 2020, given the nature of this matter, which firstly dealt 
with the capacity of the trust to proceed with the counter application and secondly, 
the question whether ENS still has a mandate to act on behalf of the Rae Trust. 
Given the reasons for my ruling, which I set out above, it is clear that the trust was 
not before the court and that the attorneys, ENS, had no authority to act on behalf of 
the trust as the trustees lacked capacity to proceed further. In the order granted on 2 
November 2020, I granted costs to Bisiplex, which was essentially a costs order 
against the trust that was incapable of acting and was not before the court. This 
order was a patent error and in terms of rule 42(1) (b), falls to be rescinded. 

[52] In my view, such an order should not have been granted, whilst the proceedings 
are still pending before me and; whilst the Trust is in the process of remedying the 
Rae trust’s lack of capacity to act through its trustees, which was not caused as a 
result of any conduct on the part of the trustees, but due to the unfortunate 
circumstances of Mr. Rae’s death. The remedying of the trust’s lack of capacity will 
give the trustees the power to issue a fresh mandate to ENS, in order for the hearing 
to proceed.  In my view, the appropriate order regarding costs should be that that 
costs of this application will be costs in the cause.  The order given on 2 November 
2020 in this regard, is then so amended.  In the result therefore, the order issued on 
2 November 2020 remains in place except paragraph 6 thereof, which is the 
following: 
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1) The application for condonation in terms of Rule 7(1) is granted. 

2) The application to dispute the authority of Edward Nathan Sonnenbergs Inc 
(ENS) is granted. 

3) The application to compel ENS to comply with the attached Rule 7(1) 
notice, insofar as the authority to act on behalf of the Rae Trust had been 
affected by the death of Mr Rae is granted. 

4) The application to strike out para 39 of the Respondent (the Rae Trust) 
answering affidavit is granted. 

5) The application for postponement in order for the Rae Trust to have the 
required number of trustees appointed by the Master in terms of Clause 4.3 of 
the Trust Deed and to grant Edward Nathan Sonnenbergs Inc the necessary 
authority to further proceed as attorneys on behalf of the Rae Trust in these 
proceedings, is granted.  The proceedings are therefore postponed sine die. 

6) The costs of this application will be costs in the cause. 
FIRSTRAND BANK LTD v MCLACHLAN AND OTHERS 2020 (6) SA 46 (SCA) 
Credit agreement — Consumer credit agreement — Debt review — Powers of court 
— May 'rearrange' or 'restructure' consumer's obligations but not alter or amend them 
— National Credit Act 34 of 2005, ss 3(d), (g), (i), 86(7)(c)(ii). 

 
The appellant appealed against a decision in the High Court that set aside a 
magistrate's order rescinding a debt-review order on the basis that it was null and 
void. (The effect of the High Court's decision was therefore to revive the debt-review 
order — see [21].) 
The debt-review order, ostensibly made under s 86(7)(c)(ii) of the National Credit Act 
34 of 2005 (the NCA), * was granted at the behest of the second and third 
respondents, who had fallen into arrears with their repayments on a loan by the 
appellant secured by a mortgage bond. The debt-review order reduced the monthly 
instalment from R20 000 per month to R8000 per month and extended the 
repayment period to 261 months. The envisaged repayment did not even cover the 
monthly interest accruing on the balance, with the consequences that (i) the 
outstanding debt grew from R2,1 million to over R3 million; and (ii) a substantial 
amount would still be due at the conclusion of the repayment term. 
Held 
The debt-review court was empowered to 'rearrange' or 'restructure' the consumer's 
obligations under the credit agreement but was not empowered to alter or amend 
them. The court had to defer to the legislative purpose articulated in s 3 of the NCA, 
in particular the principle of eventual satisfaction by the consumers of all responsible 
financial obligations assumed by them under credit agreements (s 3(d), 3(g) and 
3(i)). Section 86(7)(c)(ii)(aa) envisaged a reduction in the monthly instalment with a 
concomitant extension of the repayment period so that all obligations assumed under 
the credit agreement would be satisfied at the conclusion of the extended period. 
Therefore, an order which did not result in the satisfaction of all responsible 
obligations incurred by the consumer did not meet the purposes of the NCA. (See 
[12] – [15], [17].) 
Since the debt-review court had reduced the monthly instalment to the extent that it 
did not even remotely cover the monthly interest due, its order did not serve to 
protect the interests of the consumer, who would at the end of the period be left with 
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an unpayable debt. Hence the debt-review order was ultra vires the NCA and void ab 
origine. (See [18].) Since rescission was therefore correctly granted, the High Court 
erred in setting it aside. The rescission was in any event interlocutory and not 
appealable: it was still open to the respondents to approach the magistrates' court for 
a determination of a new debt-review order. (See [20] – [22].) Appeal upheld and the 
order of the High Court set aside.  
SOUTH AFRICAN HISTORY ARCHIVE TRUST v SOUTH AFRICAN RESERVE 
BANK AND ANOTHER 2020 (6) SA 127 (SCA) 

Access to information — Access to information held by public body — Request for 
record relating to third party — Whether reasonable steps taken to inform third party 
of request — Whether grounds for refusal of access — Promotion of Access to 
Information Act 2 of 2000, ss 34(1), 36(1)(b), 37(1)(b), 42(1), 45(b), 46, 47(1) and 
49(2). 

 
In this matter appellant had requested access to records of the first respondent (the 
SARB) that it had generated in the course of investigations into certain third persons 
(see [2]). The SARB said it could not locate records in respect of certain of the third 
persons and refused access to records pertaining to three (see [3]). 
This was on the basis, apparently, that the records fell within ss 34(1), 36(1)(b), 
37(1)(b), 42(1) and 45(b) of the Promotion of Access to Information Act 2 of 2000, 
and where it was against the public interest (s 46) to disclose them (see [37] – [39] 
and [44] – [46]). 
Appellant had then approached a High Court for, inter alia, a declarator that the 
referral was unlawful and for an order setting it aside (see [4]). The application was 
dismissed and the appellant appealed to the Supreme Court of Appeal (see [4]). 
The SCA upheld the appeal and substituted the order of the High Court with a 
declarator that the refusal was indeed unlawful and should be reviewed and set 
aside (see [49]). 
The SCA reached this decision on the basis that the SARB had failed to take 
reasonable steps to inform the third parties of the records related to the request (s 
47(1)), and accordingly this requisite for a decision to be made on the request (s 
49(2)) had not been met (see [8], [19], [21] and [27]). Moreover, the SARB had not 
established that any of the records fell within the categories of record where refusal 
of access was permitted or required  
 

BILL v WATERFALL ESTATE HOMEOWNERS ASSOCIATION NPC AND 
ANOTHER 2020 (6) SA 145 (GJ) 

Spoliation — Mandament van spolie — When available — Deactivation of biometric 
access to residential estate. 

 
Applicant took cession of the rights in a 99-year lease of a property on a residential 
estate, and in so doing, and becoming a party to the agreement, automatically 
became a member of first respondent, the estate's homeowners' association, and 
subject to its memorandum of incorporation, as well as the estate's rules (see [2] – 
[3] and [10] – [12]). 
Under those rules applicant was required to start building on the property within a 
certain period and, when he failed to, he became liable for certain monetary 
penalties levied on him (see [15], [18] and [21]). These he disputed (see [19]). 
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Ultimately, and apparently in an attempt to induce applicant to pay the penalties, first 
respondent deactivated applicant's biometric access to the estate, but not, however, 
to the property thereon, and also disallowed his builders access, again to the estate 
(see [24], [38] and [131]). 
This caused applicant to apply under the mandament van spolie for the restoration of 
his biometric access to the estate, and that of his builders (see [1], [30] – [31], [36] 
and [133]). 
The court held that applicant's biometric access to the estate, and his contractors' 
access, were entitlements incidental to applicant's possession of the property (see 
[52], [87], [90] and [130]); that applicant's peaceful and undisturbed quasi-possession 
of these rights of access had been disturbed (see [13], [95] and [97]); and that this 
was unlawful (see [129]). 
It accordingly granted the application  
 

CAPE BAR v MINISTER OF JUSTICE AND OTHERS 2020 (6) SA 165 (WCC) 

Legal practitioner — Legal profession — Regulation — Composition of provincial 
councils of Legal Practice Council — Constitutionality of race and gender requirements 
— Court finding that impugned rules and regulations constitutional and binding — 
Legal Practice Act 28 of 2014, s 23. 

Constitutional law — Human rights — Right to equality — Right not to be unfairly 
discriminated against — Affirmative action — Statutory transformation and 
restructuring of legal profession — Constitutionality of race and gender requirements 
in electoral process proposed in rules and regulations under Legal Practice Act 28 of 
2014 — Court finding that impugned rules and regulations constitutional and binding 
— Constitution, s 9(2); Promotion of Equality and Prevention of Unfair Discrimination 
Act 4 of 2000, s 14(1) and s 14(2). 

 
The Cape Bar challenged, simultaneously in the Western Cape Division and Equality 
Court, the constitutionality of regulatory provisions made under the Legal Practice 
Act 28 of 2014 in respect of the composition of the provincial councils of the Legal 
Practice Council (the third respondent). The challenge came after a provincial 
council election in which black male advocate, Mr P, was elected over Ms M, a black 
female advocate who had received more votes. This was the result of the application 
of the challenged provisions, which required (i) a 50/50 male/female split; and (ii) that 
the four seats reserved for advocates be filled, respectively, by a white man, a white 
woman, a black man and a black woman (the scheme). 
The Cape Bar launched an Equality Court challenge to the scheme, arguing that it 
was discriminatory and inimical to its alleged purpose of transforming of the legal 
profession. The challenge was brought under the Equality Act 4 of 2000.* 
The Cape Bar at the same time instituted review proceedings in the High Court 
under the Promotion of Administrative Justice Act 3 of 2000, alternatively a legality 
review. It argued that if PAJA was inapplicable, then the scheme ought to be 
scrapped because it imposed inflexible race- and gender-based quotas. The Cape 
Bar reasoned that while the scheme on the face of it guaranteed black and female 
representation, it actually capped it, while — ironically — protecting positions for 
white men. So, by restricting black women to one seat, Ms M was denied a benefit or 
opportunity based on race or gender in violation of the Constitution and the Equality 
Act. 
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The Cape Bar also argued that the scheme failed to meet the requirements of 
the Van Heerden test for fair discrimination under s 9(2) of the Constitution. Van 
Heerden† stated that a measure was protected under s 9(2) if it (a) targeted persons 
or categories of persons who were disadvantaged by unfair discrimination; (b) was 
designed to protect or advance such persons; and (c) promoted the achievement of 
equality. The respondents denied discrimination, arguing that everyone was treated 
equally. 
Questions for the court were whether prohibited discrimination under the Equality Act 
was established; whether the decisions to promulgate the regulations and issue the 
rules were reviewable as administrative action or the exercise of a public power; 
whether the first respondent minister acted ultra vires in promulgating the 
regulations; and the legality of the electoral process and the issuance of the rules 
and regulations. 
Held 
Unfair discrimination: Occupying a seat in a body seized with the administration of 
the legal profession was not necessarily a 'benefit'; it could be viewed instead as an 
opportunity to serve the profession. Nor did the appointment of a council member 
give rise to a contract of employment or access to work, briefs or instructions. (See 
[52] – [53].) The scheme satisfied all three Van Heerden requirements: it was aimed, 
at least in the main, at a disadvantaged group; it was designed to ensure the 
representation of black people and women; and it promoted the achievement of 
equality (see [63], [66]). While it did at the same time guarantee a seat for a white 
man, there was no naked intention to prefer them (see [78], [80]). Quotas were not 
prohibited in all circumstances, and the present case could be distinguished from the 
precedents on the constitutionality of quotas because the scheme was not 
concerned with the distribution of work or briefs but the reformation of the governing 
structures of the legal profession (See [84] – [86].) 
Administrative action or the exercise of a public power: While PAJA might not 
be applicable, the Minister's exercise of public power was, however, reviewable 
under s 2 of the Constitution (see [91]). He had acted within the confines of the Legal 
Practice Act and executed his powers intra vires (see [95]). There was also no 
arbitrariness in the sense of an absence of reasons for the action taken: both the 
Minister and the Legal Practice Council gave ample reasons to justify the 
implementation of the scheme. Nor was there unequal treatment of similarly placed 
persons or a naked preference for white men (see [97], [99]). A rational link between 
the issuance and application of the rules and regulations, and the objective sought to 
be achieved — a transformed profession through a hard-wired 75% representation of 
black men and women in the provincial councils — was also amply demonstrated 
(see [104] – [106]). For the same reasons, the attack based on reasonableness had 
to fail (see [107]). 
Both applications would therefore be dismissed. 
 
INVESTEC BANK LTD v FRASER NO AND OTHERS 2020 (6) SA 211 (GJ) 

Mortgage — Foreclosure — Judicial execution — Judicial oversight — When 
triggered — Order declaring immovable property specially executable — Property 
owned by trust which was judgment debtor — Rule 46A of Uniform Rules of Court not 
applicable even though property was primary residence of first respondent, a natural 
person. 
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Execution — Sale in execution — Mortgaged immovable property — Sale of 
residential property for recovery of outstanding bond repayments — Judicial oversight 
— When triggered — Property owned by trust which was judgment debtor — 
Provisions of rule 46A of Uniform Rules of Court not applicable even though property 
was primary residence of first respondent, a natural person. 

 
The first respondent opposed an application by the applicant for an order declaring 
the immovable property which was her primary residence to be specially executable 
as a precursor to satisfying a money judgment granted against a trust which owned 
the property and which was being held liable as a surety and co-principal debtor in 
an amount of R13,24 million. She based her opposition mainly on the fact that she 
resided on the property with her two adult children and that, since the applicant had 
failed to comply with rule 46A of the Uniform Rules of Court, the application was 
fatally defective. 
Held 
Upon an analysis of the rules and case law, it was clear that all the constitutional 
considerations required to be taken into account for the protection of judgment 
debtors, applied to individuals and natural persons only. The provisions of rule 46A 
were not applicable to the trust as owner of the property and the applicant was 
correct to proceed in terms of rule 46 to obtain execution against its immovable 
property.  
 

Baleni and others v Regional Manager: Eastern Cape Department of Mineral 
Resources and others (Centre for Applied Legal Studies as amicus curiae) 
[2020] 4 All SA 374 (GP) 

Civil Procedure – Declaratory relief – Court’s discretion in granting declaratory relief – 
Court must be satisfied that applicant is a person interested in an existing, future or 
contingent right or obligation, and that the case is a proper one for the exercise of the 
court’s discretion 

Mining, Minerals and Energy – Application for mining rights on land – Rights of persons 
living and working on land – Access to mining right application, with confidential 
portions redacted – Section 10 of Mineral and Petroleum Resources Development 
Act 28 of 2002 providing for consultation with interested or affected parties – 
Consultation not adequate without information contained in mining rights application, 
and failure to consult after provision of application not meaningful. 

The first applicant was the head of the Umgungundlovu community council, and the 
remaining applicants were members of the community. When minerals (titanium) were 
discovered on the land upon which the applicants lived and worked, the fifth 
respondent (“TEM”) applied for a mining right in respect of the minerals. The applicants 
were interested and affected persons as contemplated in the Mineral and Petroleum 
Resources Development Act 28 of 2002. On that basis, they sought to be furnished 
with a copy of TEM’s application for a mining right in terms of section 22 of the Act, 
acknowledging that financially sensitive aspects of the application could be redacted. 
In that regard, they sought a declaratory order confirming that interested and affected 
parties as contemplated in the Act are entitled by sections 10(1) and 22(4) of, on 
request to the relevant Regional Manager of the Department of Mineral Resources 
(the “Department”) to be furnished with a copy of an application for a mining right 
subject to the right of redaction. 
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After the application was filed and served, TEM provided the applicant with the copy 
of the mining right application, excluding confidential information. However, it opposed 
the declaratory relief sought. It contended that even though it had voluntarily provided 
the documents, the applicants were not entitled to them as of right because sections 
10 and 22 of the Act did not confer such rights to an objector or interested and affected 
persons. Instead, the applicants were said to be constrained to utilising the procedures 
provided by the Promotion of Access to Information Act 2 of 2000, which governed the 
right to access information. 

Held – Section 10 of the Mineral and Petroleum Resources Development Act provided 
for consultation with interested or affected parties and section 22 set out the procedure 
for applications for mining rights. The applicants contended that on a proper 
interpretation, the two sections meant that interested and affected parties or persons 
should obtain a copy of a mining right application automatically upon request from the 
Regional Manager to enable them to have meaningful consultations with TEM. Against 
the imperative that statutes be interpreted so as to give effect to the spirit of the 
Constitution, the applicants’ interpretation of the sections was endorsed by the court. 
The notice and consultation requirements set out in the two sections implicated the 
constitutional right to just administrative action. The purpose of consultation is to 
provide sufficient details to the landowners or occupiers to enable them to make 
informed decisions. Without access to some of the documents requested, the 
applicants were unable to meaningfully interact with the mining company that wanted 
mining rights in the property on which they lived and worked. While TEM had consulted 
with the community before providing a copy of the application, it refused to do so after. 
The Court confirmed that for the consultation to be meaningful, the documents had to 
be provided before consultation. 

TEM, again relying on its having already furnished the mining rights application, 
argued that the matter had become moot, and therefore that there was no need for 
the declaratory order. However, the Court pointed out that a copy of the application 
had been furnished only after a lengthy struggle by the applicants. 

Regarding the relief sought, the Court referred to section 21(1)(c) of the Superior 
Courts Act 10 of 2013 which deals with the powers of a court to issue a declaratory 
order. The exercise of the court’s jurisdiction in terms of section 21(1)(c) follows a two-
legged enquiry. The first requires the court to be satisfied that the applicant is a person 
interested in an existing, future or contingent right or obligation. The second leg 
focuses on whether the case is a proper one for the exercise of the court’s discretion. 
The Court was satisfied that the applicants had satisfied both legs of the enquiry, and 
the declaratory relief was accordingly granted. 

Olive Marketing CC v Eden Crescent Share Block Limited and another 
(Shepstone and Wylie and others as third parties) [2020] 4 All SA 498 (KZD) 

Civil Procedure – Declaratory relief – In order to obtain a declaratory order in respect 
of a servitude, relevant party required to prove an actual, existing or future right or 
obligation with regard to property; an existing and real dispute about such right or 
obligation; and a convincing reason why court should exercise discretion to settle 
dispute by granting a declaratory order setting out parties’ respective rights and 
obligations. 
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Property – Praedial servitudes – Nature of – Praedial servitudes are perpetual, and 
once properly and legally established they become immutable between the parties 
unless the parties agree to alter their effect. 

Property – Servitudes – Owner of dominant tenement may claim damages from party 
that has interfered with its rights under servitude if it can satisfy normal requirements 
for action in delict – Where wrongfulness, fault, causation and harm found to be 
present, conduct complained of qualifying as a delict and defendant held liable for loss 
of diminished rental claimed by plaintiff. 

Having approved the development of an ice rink the second defendant’s city council 
sought to alleviate the problem of limited parking in proximity to the ice rink complex. 
When leasing property adjoining the development, the council included a condition in 
the leasehold agreement, that the lessee would make 250 parking bays on the leased 
property available for the exclusive use of patrons of the ice rink. When the adjoining 
property was sold, the condition was carried forward. A material term of the sale 
agreement was that 250 parking bays would remain available to the ice rink 
development, and a parking servitude would be registered by the purchaser to secure 
in perpetuity the benefit of the 250 parking bays for the owner and developer of the ice 
rink. The main issue for determination in the present matter was the validity of the 
parking servitude. 

The plaintiff (“Olive Marketing”) purchased the property from the second defendant, 
the eThekwini Municipality in September 2008. The sale agreement recorded that the 
property had the benefit of a parking servitude over the property owned by the first 
defendant (“ECS”). ECS’ property was thus the servient tenement in respect of the 
servitude. 

From about 2004, ECS refused to comply with Olive Marketing’s attempts to enforce 
the servitude. In 2005, ECS disputed the validity of the deed of servitude, leading to 
the present litigation. 

Olive Marketing sought an order declaring the parking servitude over ECS’ property 
valid and enforceable; directing ECS to make available parking facilities for at least 
250 motor vehicles on its property for the exclusive use of Olive Marketing’s property; 
and, to pay damages calculated from March 2010 in the sum R6 680 000 plus interest. 

An alternative claim was brought against the municipality in the event of a finding that 
there was no valid parking servitude over ECS’ property. Such a finding would trigger 
a breach of the contract between Olive Marketing and the municipality – hence the 
claim for damages. 

ECS denied that the deed of servitude established a servitude, and/or that the deed 
was validly registered. It also denied that the deed of servitude conveyed any rights 
with respect to its property. It further pleaded prescription of all damages allegedly 
sustained more than three years prior to 17 April 2013, when the cause of action for 
the damages claim was introduced. 

Apart from defending the action on the merits, the municipality raised two special 
pleas. The first was that the claim against it had been extinguished by prescription in 
terms of the provisions of Chapter 111 of the Prescription Act 68 of 1969. In the 
alternative, it pleaded that the sale agreement contained a “voetstoots” clause, which 
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excused the municipality from any liability to Olive Marketing by reason of all defects 
in the property. 

Held – The servitude in dispute was a praedial servitude in land. As stated in the 
authorities, praedial servitudes are constituted in favour of a particular praedium and 
are by nature perpetual, and once they are properly and legally established they 
become immutable between the parties unless the parties agree to alter their effect. 
They are limited real rights in the property of another person and must have some 
utility for the holder. The owner of the servient land may exercise all powers of 
ownership not inconsistent with the servitude – while the holder of the servitude may 
not increase the burden on the servient land beyond the express or implied terms of 
the servitude. As praedial servitudes are interests in land and constitute a subtraction 
from the dominium in land, the Alienation of Land Act 68 of 1981 requires that any 
agreement granting such a right must be in writing and signed by both parties to be 
valid. In addition to the formal written requirement, the servitude has to be registered. 

To succeed obtaining a declaratory order in respect of a servitude, Olive Marketing 
had to prove an actual, existing or future right or obligation with regard to property; an 
existing and real dispute about that right or obligation; and a convincing reason why 
the Court should exercise its discretion in the circumstances to settle the dispute by 
granting a declaratory order that sets out the parties’ respective rights and obligations. 

The defences raised by ECS in challenging the validity of the servitude related to 
absence of a servitude diagram; conflict with the Town Planning Scheme and the 
Housing Development Schemes for Retired Persons Act 65 of 1988; absence of a 
special resolution of ECS’ shareholders said to be required by the Share Blocks 
Control Act 59 of 1980; and an allegation that the terms in the deed were vague and 
inadequate to describe the rights and obligations created under the deed. The Court 
found no merit in those contentions. It found on the other hand that Olive Marketing 
had established the requirements for the declaratory relief sought. 

In respect of the damages claim against ECS, the Court stated that an owner of the 
dominant tenement may claim damages from the party that has interfered with its 
rights under the servitude if it can satisfy the normal requirements for an action in 
delict. Olive marketing’s claim was one of pure economic loss. All five elements, ie an 
act, wrongfulness, fault, causation and harm must be present before the conduct 
complained of may be classified as a delict. The Court was of the view that ECS 
deliberately refused to permit Olive Marketing access to parking on its property while 
utilising the parking for its residents, and for generating an income for its own benefit. 
It therefore had the necessary intent to act wrongfully. Even if that were not true, ECS’ 
conduct met the test for negligence. Finally, the Court was satisfied that on a balance 
of probabilities, Olive Marketing had established factual causation viz that it suffered 
economic loss through diminished rentals because of the withheld access to parking. 
ECS was therefore held liable in delict for the loss of diminished rental claimed by 
Olive Marketing. 

Olive Marketing did not seek damages from ECS until it delivered a notice of 
amendment to its declaration, which was served on ECS on 17 April 2013. However, 
it sought damages calculated from March 2010. The Court upheld ECS’ plea of 
prescription of all damages sustained more than three years prior to 17 April 2013, 
when the cause of action for the damages claim was introduced. 
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Panday v National Director of Public Prosecutions [2020] 4 All SA 544 (KZP) 

Constitutional and Administrative law – National Director of Public Prosecutions – 
Decision to prosecute – Review application – A decision to prosecute may be reviewed 
only if it offends the principle of legality – Principle of legality requiring that decision-
maker must act within the law and in a manner consistent with the Constitution and 
that decision be rationally related to the purpose for which the power was conferred – 
In absence of unlawfulness and irrationality, review cannot succeed. 

In January 2018, the then National Director of Public Prosecutions (“NDPP”) made a 
decision to prosecute the applicant (“Mr Panday”) for fraud and corruption. Mr Panday 
sought the review and setting aside of that decision. 

The decision to prosecute was based on allegations that Mr Panday had acted with 
two members of the South African Police Service (the “SAPS”) to defraud the SAPS 
in the supply of temporary accommodation to members of the SAPS during the FIFA 
World Cup. 

Held – A decision to prosecute is not susceptible of review under the Promotion of 
Administrative Justice Act 3 of 2000, and may be reviewed only if it offends the 
principle of legality. The latter principle embodies the rule that the exercise of all public 
power must comply with the Constitution. As the impugned decision involved the 
exercise of public power, the principle of legality applied to it. A decision based on the 
principle of legality has two features. The decision-maker must act within the law and 
in a manner consistent with the Constitution – and the decision must be rationally 
related to the purpose for which the power was conferred. 

Prosecutorial independence is a hallmark of the separation of powers. A decision to 
prosecute or not is specifically allotted to the prosecuting authority by section 179(2) of 
the Constitution. Courts will seldom intrude on such a decision. 

The first ground of attack on the legality of the impugned decision was that the NDPP 
had failed to consult the Director of Public Prosecutions (the “DPP”) KwaZulu-Natal 
before reviewing her decision not to prosecute Mr Panday. Section 22(2)(c) of the 
National Prosecuting Authority Act 32 of 1998 provides that the power to review a 
decision arises only after the DPP has been consulted. The Court considered what is 
meant by “after consulting” in that section. Prior to the impugned decision being made, 
an exchange of correspondence between the NDPP and the DPP took place, with the 
DPP providing reasons for her decision not to prosecute. The Court found that there 
had been adequate consultation and the first ground of review was dismissed. 

The second ground related to rationality of the decision. Mr Panday contended that 
unauthorised interceptions of his communications with his attorney breached attorney-
client privilege, and because his defences were thereby disclosed, any subsequent 
trial would result in a failure of justice. Applying the test for rationality, Mr Panday failed 
to show that the NDPP did not use means appropriate to the end of reviewing the 
decision of the DPP. No case was made out that the impugned decision lacked 
rationality. 

Selota Attorneys and another v Ramolotja and others [2020] 4 All SA 569 (GJ) 

Civil Procedure – Rescission application – Uniform Rule 42(1)(a) – A court may 
rescind or vary an order or judgment erroneously sought or erroneously granted in the 
absence of any party affected thereby – An order is not erroneously granted or sought 
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where the plaintiff was procedurally entitled to the order and no mistake occurred in 
the proceedings. 

The first respondent was injured in a motor vehicle accident. The applicants were 
attorneys, who were instructed to institute a claim on first respondent’s behalf, against 
the Road Accident Fund. The litigation culminated in an order in favour of the first 
respondent, who was awarded R963,309. The amount was paid into the applicants’ 
trust account. After deducting a contingency fee, the applicant transferred the balance 
of R722, 482 to a bank account. The first respondent therefore had no access to the 
money. Six months after receiving the payment, the applicants began setting up a 
trust, ostensibly for the benefit of the first respondent, and when the trust was 
registered, the applicants arranged for the money to be paid into the trust’s bank 
account. 

According to the first respondent, the applicants had no mandate to set up the trust 
or to deal with the money as they had. He obtained an order in the applicants’ absence, 
for payment of the money awarded to him. The present application was for rescission 
of that order. The applicants relied on Uniform Rule 42(1)(a), which provides that a 
court may rescind or vary an order or judgment erroneously sought or erroneously 
granted in the absence of any party affected thereby. 

Held – Based on the common cause or acceptable facts, the applicants were unable 
to establish a bona fide defence to the claim. The next question was whether a court 
retains a discretion to refuse a rescission of judgment under rule 42(1)(a), 
notwithstanding that the requirements thereof have been satisfied, where it appears 
from the papers before the Court that there is no bona fide defence. 

An order is not erroneously granted or sought where the plaintiff was procedurally 
entitled to the order. There must be a mistake in the proceedings. None of the 
decisions considered by the Court suggested that an order can be rescinded under 
rule 42(1)(a) where the Court that granted the order if apprised of the facts would 
nonetheless still have granted the order. If the Court would have granted the order 
even if it had knowledge of the facts that the applicant contended demonstrates that 
the plaintiff was not procedurally entitled to the order, then to rescind that order would 
transgress on what is the domain of an appeal and not of a rescission. 

Upon a consideration of the facts, the Court held that the applicants were not entitled 
to rescission in this case.  

 
NATIONAL COMMISSIONER OF POLICE AND ANOTHER v GUN OWNERS 

SOUTH AFRICA 2020 (6) SA 69 (SCA) 

Interdict — Licensing — Renewal of licence — Interim interdict preventing South 
African Police Service from applying, implementing and enforcing various provisions 
of Firearms Control Act 60 of 2000, pending final relief — Set aside on appeal — 
Requirements for interim interdict not met — Impermissible restraint on exercise of 
statutory power, violating principle of separation of powers — Firearms Control Act 60 
of 2000, ss 24, 27 and 28. 

 

Judge — Duties and functions — Role of judge as neutral arbiter — Judge, of own 
accord and with applicant's approval, amending final relief sought — Amounting to 
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descending into arena, was inappropriate and rendered court susceptible to allegation 
of bias. 

 

Gun Owners of South Africa (GOSA) sought and obtained an urgent interim interdict 
against the Commissioner of the South African Police Services and the Minister of 
Police (together, SAPS), prohibiting SAPS from demanding or accepting the 
surrender of firearms by licence-holders whose firearm licences expired because 
they failed to renew their licences within the time frames prescribed by the Firearms 
Control Act 60 of 2000 (the FCA).  
The basis for the relief was the alleged infringement of clear prima facie right to 
administrative justice: a legitimate expectation that the authorities would have 
disposed of a system imposing limits which they had conceded on other occasions 
had no justification and could not be administered. SAPS contended that the relief 
sought amounted to amending or overriding those parts of the Act GOSA found 
objectionable, without declaring them inconsistent with the Constitution and invalid 
— a clear breach of the separation of powers. (See [4] – [5].) 
During oral argument, and of his own accord, the presiding judge proposed to 
GOSA's counsel that certain amendments be made to the final relief it had sought, 
and subsequently an amended notice of motion was delivered. The effect was that 
the initial alternative final relief (also amended) became the main final relief — that 
the periods as referred to in ss 24, 27 and 28 of the FCA be extended in order for 
people who hold expired licences to apply for the renewal thereof on good cause 
shown. Initially, before the proposed amendment, this relief was for an extension — 
across the board — for the holders of expired licences to apply for their renewal, ie 
without the limitation of good cause shown. The initial main final relief, that it be 
declared that firearm licences were valid for the lifetime of the holder, was 
abandoned after the judge indicated that it was not competent, as was GOSA's 
motion for a structural interdict. (See [6] and [22] – [24].) 
The court a quo concluded that GOSA had shown 'a prima facie arguable case' for 
the grant of a declaratory order envisaged in the main relief as amended. It based 
this conclusion, inter alia, on an annexure to regulations under the FCA (Form 518), 
which provides for the renewal of expired licences; and on assertions concerning the 
need for an interdict in GOSA's founding affidavit. (See [40].) 
In the SAPS appeal to the Supreme Court of Appeal: 
Held 
The relief sought in the amended notion of motion was fundamentally different from 
the final relief initially sought by GOSA. It went beyond its founding affidavit and 
resulted in a new case for GOSA being put up at the instance of the court itself. This 
was inappropriate because there was a real risk that judicial intervention of this kind 
may render the court susceptible to an accusation of bias; and because it was a core 
principle of our adversarial system that the judge remain neutral and aloof from the 
fray. The initial main relief was inconsistent with the express provisions of the Act. 
This meant that the application had no reasonable prospect of success, and it ought 
to have been dismissed on that basis.  
GOSA's alleged legitimate expectation was neither reasonable nor legitimate. A 
concession by the relevant authorities or the SAPS, of incapacity to administer the 
Act, could not be regarded as a clear and unambiguous representation that firearm 
licences (valid only for a limited period under the Act) would be extended to the 
lifetime of their holders; or that expired firearm licences would be extended contrary 
(in both instances) to the express provisions of the Act. The so-called legitimate 
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expectation was not one that was lawful or competent for an authorised functionary 
to make. When a firearm licence terminated as contemplated in s 24(1) of the Act, it 
came to an end by the operation of law; it was no longer valid and thus could not be 
extended. A statutory proscription could not found a legitimate expectation. (See 
paras [39] – [40].) 
On the facts, GOSA did not establish a prima facie right either. The founding affidavit 
contained bald and generalised assertions which were simply conclusions, with no 
factual or evidential basis. The purported renewal of expired licences in Form 518 
was at odds with the express provisions and purpose of the FCA. It was a settled 
principle of statutory construction that regulations made under a statute could not be 
used to interpret the governing statute. Accordingly, the main relief sought (as 
amended) had no reasonable prospect of success.  
There was no merit in GOSA's claims that it would suffer irreparable harm if the 
interim interdict was not granted; that it had no alternative remedy; and the balance 
of convenience favoured the grant of the interim interdict. The interdict cut across the 
powers vested in the appellants by the FCA, preventing them from implementing and 
enforcing its provisions, and thus disrupting executive functions conferred by law. It 
followed that the requirements for interim relief had not been met. The interim 
interdict granted against the appellants was constitutionally inappropriate. It violated 
the principle of separation of powers and guaranteed the unlawful possession of 
firearms. It would therefore be set aside. 

MEC for Health, Western Cape v M C (1087/2019) [2020] ZASCA 165 (10 
December 2020) 

Prescription-Extinctive prescription – s 12(3) of Prescription Act 68 of 1969 – 
involves two enquiries in respect of facts from which the debt arises (primary facts) – 
first: determination of primary facts – second: ascertainment of when primary facts 
were known or should reasonably have been known.- In the present matter only the 
requirement of knowledge of ‘the facts from which the debt arises’ needs to be 
considered- 

[1] On 8 July 2016, the respondent, Mr M C, instituted an action in the Western Cape 
High Court, Cape Town against the appellant, the Member of the Executive Council 
for Health, Western Cape. The respondent alleged that he had suffered damages in 
the amount of R4 750 000 as a result of the negligence of the medical staff 
employed by the appellant at specified provincial hospitals. In a special plea, the 
appellant contended that the respondent’s claim had prescribed and that he had 
failed timeously to comply with the provisions of s 3 of the Institution of Legal 
Proceedings Against Certain Organs of State Act 40 of 2002. By agreement, 
Baartman J determined the special plea separately. She dismissed it with costs, but 
granted leave to the appellant to appeal to this court. 

[2] The following common cause facts provide the background for the adjudication of 
the appeal. During May or June 1998, the respondent underwent a surgical 
procedure at Somerset Hospital to drain a rectal abscess. For this purpose, a spinal 
anaesthetic was administered. Subsequent to this procedure, the respondent 
experienced pain in the area where the spinal anaesthetic had been administered 
and found it difficult to walk. During 1998 and 1999 he attended Tygerberg Hospital 
on various occasions for treatment of these symptoms. On 15 July 1999, the 
respondent underwent further surgery at Tygerberg Hospital, where a T7/T8 
laminectomy was performed. Following this, he was treated at Karl Bremer Hospital 

http://www.saflii.org/za/legis/consol_act/pa1969171/
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for a period of three months. However, his neurological condition continued to 
deteriorate. Despite the performance of a further surgical procedure at Tygerberg 
Hospital on 27 September 2005, when a cysto-peritoneal shunt was introduced, the 
respondent’s condition worsened further. By November 2005 he tragically was in an 
irreversible paraplegic condition. 

[3] In the light of the conclusion that I have reached, it is not necessary to consider 
the alleged non-compliance with the Institution of Legal Proceedings Against Certain 
Organs of State Act. The plea of prescription focused on the epidural anaesthesia 
that had been performed during May/June 1998. The appellant pleaded that by 
September 2005 at the latest, the respondent had been ‘in possession of sufficient 
facts to cause him, on reasonable grounds, to think that the cause of his walking 
difficulties could possibly be attributed to the fault of the medical staff who drained 
his abscess’. This was the foundation of the appellant’s averment that prescription 
had commenced to run during 1998 or 1999 or, at the latest, during September 
2005. Therefore, so the plea of prescription concluded, the respondent’s claim had 
prescribed well before the summons was issued. 

[4] At the hearing of the special plea, the parties placed a statement of agreed facts 
before the court. The appellant correctly accepted the onus to prove prescription but 
led no evidence. Only the respondent testified. The gist of his evidence was that until 
January 2016 he had been unaware that he might have a claim based on 
substandard medical treatment. He did concede, however, that he had been 
informed during 1998 that ‘the problem lay with the spinal anaesthetic and that there 
was water on his spinal cord that needed to be drained’. 

[5] In the light of the allegations in the special plea, the appellant regarded this 
concession as decisive of the matter. The court a quo was not persuaded. It said: 

‘This is not the equivalent of knowing that the negligent application of the 
anaesthetic had caused the water on his spine. 

. . . 

There is no basis to suggest that the plaintiff knew or had reasonable grounds 
to suspect that the negligent application of the spinal anaesthetic had caused 
the water on his spine.’ 

[6] Prescription begins to run when the debt in question is due, that is, when it is 
owing and payable. Section 12(3) of the Prescription Act 68 of 1969 provides: 

‘A debt shall not be deemed to be due until the creditor has knowledge of the 
identity of the debtor and of the facts from which the debt arises: Provided that 
a creditor shall be deemed to have such knowledge if he could have acquired 
it by exercising reasonable care.’ 

[7] In the present matter only the requirement of knowledge of ‘the facts from which 
the debt arises’ needs to be considered. These are the minimum essential facts that 
the plaintiff must prove in order to succeed with the claim.  

[12] It is quite clear that the respondent alleged that the failure to timeously 
administer the appropriate treatment subsequent to the surgery of May/June 1998, 
had caused his condition. Even if the particulars of claim could be read generously to 
include the May/June 1998 spinal anaesthetic as a cause of his paraplegic condition, 

http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s12
http://www.saflii.org/za/legis/consol_act/pa1969171/
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they clearly alleged much more. However, the particulars of claim did not specify the 
‘appropriate treatment’ nor when it should timeously have been administered. 

[13] The appellant could have acquired this particularity under various provisions of 
the Uniform Rules of Court, but did not. The consequence was that prescription had 
been raised in the air, without reference to the relevant primary facts upon which the 
respondent’s claim was founded. Because these facts were not pleaded, it could 
obviously not be determined when the respondent knew the primary facts or should 
reasonably have known them.  In the result the determination of the plea of 
prescription was an exercise in futility. The court a quo should have dismissed the 
special plea on this ground and it is on this basis that the appeal must fail. 

[14] The appeal is dismissed with costs. 

K2012076290 (Pty) Ltd v Oude Chardonnay Rusoord (Pty) Ltd and Another 
(642/2019) [2020] ZASCA 164 (10 December 2020) 

Judges conduct-Court procedure -court raising issues not raised by either party 
Mortgage bond – whether property to be mortgaged identifiable- court raising issues 
not raised by either party - issues identified by court and on which case decided 
without any merit - agreement for property to be mortgaged established- property 
clearly identifiable- defence of fraudulent misrepresentation unfounded. 

This unopposed appeal, with the leave of this Court, is against an order and 
judgment of the Western Cape Division of the High Court, Cape Town (high court) 
(Vos AJ), discharging a rule nisi granted by Saldanha J on 24 July 2018 and 
dismissing the appellant’s claim with costs. The rule nisi called upon Oude 
Chardonnay Rusoord (Pty) Ltd (OCR), prior to its voluntary liquidation, to show 
cause why, inter alia, it should not be compelled to do all things reasonably required 
to cause a first continuing mortgage bond for an amount of R2.4 million to be 
registered over Erf 39937 Paarl, in favour of the appellant, as security for the due 
and proper fulfilment of its present and future obligations towards the appellant. The 
appellants had also sought an order interdicting the second respondent, the 
Registrar of Deeds, from passing or effecting registration of transfer of Erf 4788 
Paarl, or any property forming part of or resulting from any subdivision thereof into 
the names of any other persons or entities, pending the return day, and in the event 
that the rule be made final, until the contemplated mortgage bond was registered. 

[2] Vos AJ discharged the rule nisi on the ground that the mortgage bond was 
incapable of registration as the property, over which the first mortgage bond was 
sought to be registered, was not sufficiently described in the relevant deed of sale 
and that the parties were not in agreement concerning the identity of the property 
sought to be mortgaged. Furthermore, the court a quo had regard to regulation 28 
(2) of the Registration of Deeds Regulations, which provides that there shall be no 
reference in a deed conferring title to land or an interest therein, or in a mortgage 
bond to any building or other property movable or immovable, which may be on or 
attached to the land. The court a quo held that in the present case there was such a 
reference and that a bond could thus not be registered. 

[3] The facts giving rise to this appeal are briefly the following. During or about 2012 
the appellant, a property developer, purchased Erf 4788, Paarl (the property) from 
the liquidator of Aslo Holdings (Pty) Ltd (in liquidation) which, prior to its liquidation, 
had partially developed the property in terms of the approved plans (original plans). 



602 
 

The original plans entailed the proposed development consisting of the restoration of 
the original house and construction of a further 42 flats. The appellant intended to 
complete the proposed development that Aslo had commenced with, prior to its 
liquidation. 

 [23] The court a quo misdirected itself by deciding and dismissing the matter on the 
basis of points that had not been raised by any of the parties. Moreover, those 
points, as I shall demonstrate, are entirely without merit.  The inadequacy of the 
description of the property in the mortgage agreement was never advanced by OCR 
as a basis for its refusal to have a mortgage bond passed over the property. OCR’s 
opposition to the relief sought by the appellant was based on the assertion that the 
appellant had allegedly misrepresented the fact that no Bulk Infrastructure 
Contribution Levies were payable to the local council in respect of the proposed 
development of Erf 4788 Paarl. It did not, however, seek to resile from the 
agreement but instead sought a reduction of the R2 million outstanding balance of 
the purchase price by an amount of R1 699 011.93 which it contended it had 
suffered as a result of the alleged misrepresentation.  

[24] Simply put, the appellant’s claim in the court a quo was for an order compelling 
OCR to cause a mortgage bond to be registered over Erf 39937 Paarl, as agreed. 
The question whether the property to be mortgaged is sufficiently described depends 
on the interpretation of clause 3.3.2.5 of the agreement as amended by clause 2.4 of 
the second addendum providing for a mortgage bond and in the light of the 
correspondence between the parties. The recent cases of this Court make it clear 
that in interpreting any document ‘the starting point is inevitably the language of the 
document but it falls to be construed in the light of its context, the apparent purpose 
to which it is directed and the material known to those responsible for its 
production. Words have to be interpreted sensibly so as to avoid unbusinesslike 
results. 

[32] I now turn to consider OCR’s assertion of fraudulent representation by the 
appellant. The court a quo purported to apply the Plascon Evans principle which 
essentially entails that an application can only be granted if the facts set out by a 
respondent that postulate a defence can be rejected on the papers. Otherwise, it 
should fail. The court a quo stated that OCR’s allegation concerning fraud on the part 
of the appellant cannot be said to be far- fetched and thus capable of rejection on the 
papers. Then, inexplicably, after acknowledging a dispute of fact the court a quo 
went on to hold positively that the defence of fraud had been established and that 
the balance of the purchase price ‘is no more than R300 988-10’. This is the result of 
deducting the amount for the Bulk Contribution levy. But because of its findings in 
relation to the registrability of the bond, even in relation to the reduced amount, the 
court a quo held that the application should fail. 

[33] The court a quo failed to take into account that on OCR’s own version it knew 
before any of the two addendums were concluded that the local authority required 
payment of the contribution levy. By the time of the second addendum it was crystal 
clear that the payment was due and that it had not been paid. All that had been 
communicated, much earlier by the appellant, was that there had been an earlier 
verbal communication by the local authority, in respect of the prior development, that 
it would not be required. That oral undertaking was not sustained. There was now a 
new development proposed and the developer, OCR, was in terms of the agreement 
required to bear the costs, which would have included the bulk contribution levy. By 



603 
 

the time the first addendum was concluded it was clear that it had not been paid and 
that payment was required. In this case the defence of fraud raised by OCR was 
clearly contrived and fell to be rejected on the papers. 

[34] The immovable property to be mortgaged was, without more, clearly identifiable. 
The parties understood it to be so. The agreement between the parties clearly 
indicated an intention to mortgage the identified property. As between the parties the 
agreement was valid and enforceable.[6] In the present circumstances the 
regulations relied on by the court below have no application. The court a quo ought 
to have confirmed paras 2.1, 2.3 and 3 of the rule nisi. It follows therefore that its 
order should be set aside.   

 [37] In the result I make the following order: 

1 The appeal succeeds with costs, including the costs of two counsel. 

2 The order of the court a quo is set aside and is replaced by the following 
order: 

‘(a) It is declared that as at 5 December 2015 the appellant is entitled to 
the relief sought in paras 2.1, 2.3 and 3 of the notice of motion. 

(b) The first respondent is ordered to pay the applicant’s costs.’ 

South African Legal Practice Council v Alves and Others (1255/2019) [2020] 
ZASCA 170 (14 December 2020) 

Legal Practice Act 28 of 2014 – legal practitioners to be admitted and enrolled either 
as advocate or attorney – s 115 preserves the right of any person who qualified for 
admission as an advocate, attorney, conveyancer or notary prior to the 
commencement of the Act to be so admitted thereafter – preservation of right 
extends ad infinitum – s 32 empowers Legal Practice Council to convert enrolment of 
a legal practitioner without recourse to the high court – s 32 does not detract from 
jurisdiction of the high court to order the Legal Practice Council to enrol a legal 
practitioner as an advocate where the practitioner qualifies for enrolment as such in 
terms of the Legal Practice Act. 

 [1] The crisp issue in this appeal is whether the first to the ninth respondents (to 
whom I shall refer, for convenience, as applicants), who had all been admitted and 
enrolled as attorneys, were entitled to rely on the provisions of s 115 of the Legal 
Practice Act 28 of 2014 (the LPA) in order to be enrolled as advocates. The Western 
Cape Division of the High Court, Cape Town (the high court) ruled in their favour and 
ordered the South African Legal Practice Council (the LPC) to remove their names 
from the roll as attorneys and to enrol them as advocates. The appeal against this 
ruling is with leave of the high court. 

[2] Prior to the hearing of the appeal, the second to ninth applicants all completed 
their pupillage at the Cape Bar and the LPC approved the conversion of their 
enrolment as attorneys to advocates in terms of s 32 of the LPA. The appeal is 
accordingly moot in respect of these applicants. However, it remains live in respect 
of the first applicant. She has taken no part in the appeal and indicated that she 
would abide the decision of this Court. In addition the Cape Bar sought and obtained 
leave to be heard as amicus curiae. 

http://www.saflii.org/za/cases/ZASCA/2020/164.html#_ftn6
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[3] At the time of the application each of the applicants were, as I have said, 
attorneys who wished to practice as advocates. Seven of them had been admitted as 
attorneys prior to 1 November 2018[1] in terms of the Attorneys Act 53 of 1979 (the 
Attorneys Act). The remaining two (the sixth and ninth applicants) were admitted and 
enrolled as attorneys in terms of the LPA after it came into operation. Only the first 
applicant had applied to the LPC, before the application to court, for her enrolment to 
be converted to that of an advocate in terms of s 32 of the LPA. Her application was 
refused as she did not meet the requirements laid down by the LPC in its rules. In 
particular, she had not completed a trial advocacy programme.[2] Hence her 
application to court. 

[4] In her application she relied on the provisions of s 115 of the LPA, as did the 
remaining applicants. Section 115 is to be found under Chapter 10 of the LPA 
headed ‘NATIONAL FORUM AND TRANSITIONAL PROVISIONS’. The section 
provides: 

‘Any person who, immediately before the date referred to in section 120(4), was 
entitled to be admitted and enrolled as an advocate, attorney, conveyancer or notary 
is, after that date, entitled to be admitted and enrolled as such in terms of this Act.’ 

The date referred to in the section is 1 November 2018, the date on which the LPA 
became fully operational. 

[5] The interpretation of this provision in the context of the LPA lies at the heart of the 
appeal. The principles applicable to the interpretation of documents, including 
statutes, are well settled. It is however useful to restate the essence of the principles 
as summarised in Natal Joint Municipal Pension Fund v Endumeni 
Municipality[3] para 18, where this Court stated: 

‘Interpretation is the process of attributing meaning to the words used in a document, 
be it legislation, some other statutory instrument, or contract, having regard to the 
context provided by reading the particular provision or provisions in the light of the 
document as a whole and the circumstances attendant upon its coming into 
existence. Whatever the nature of the document, consideration must be given to the 
language used in the light of the ordinary rules of grammar and syntax; the context in 
which the provision appears; the apparent purpose to which it is directed and the 
material known to those responsible for its production. Where more than one 
meaning is possible each possibility must be weighed in the light of all these 
factors. The process is objective not subjective. A sensible meaning is to be 
preferred to one that leads to insensible or unbusinesslike results or undermines the 
apparent purpose of the document.’  

[6] It is convenient first to consider the circumstances which gave rise to the 
promulgation of the LPA. For centuries, South Africa had been served by a divided 
legal profession. Prior to the LPA, the admission of advocates was governed by the 
Admission of Advocates Act 74 of 1964 (the Advocates Act). Section 3 of the 
Advocates Act required an applicant for admission to establish that they were more 
than 21 years of age, duly qualified, a fit and proper person and a South African 
citizen. Generally speaking, the qualification required was an LLB degree obtained 
from a South African university. No further training was required in order to practice. 

[7] For many years advocates were organised in various voluntary associations 
regulated by their respective Bar Councils and affiliated to the General Council of the 

http://www.saflii.org/za/cases/ZASCA/2020/170.html#_ftn1
http://www.saflii.org/za/cases/ZASCA/2020/170.html#_ftn2
http://www.saflii.org/za/cases/ZASCA/2020/170.html#_ftn3
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Bar of South Africa (the GCB). The Bars were self-regulated and the GCB was a 
federal body established by the Bars. There was no statutory regulatory body. The 
Bars developed a comprehensive pupillage system to provide vocational training and 
education to aspirant members. However, advocates were not obliged to be 
members of a Bar affiliated to the GCB. Various other associations of advocates 
were established which were not affiliated to the GCB. Some offered vocational 
training of their own and others did not. Moreover, because the Advocates Act did 
not oblige advocates to belong to an association a number of admitted advocates 
practiced outside of any association, without any vocational training and free from 
any regulation. 

[8] By contrast attorneys were regulated by law societies, established by statute, and 
all attorneys were subject to regulation by these bodies. The Attorneys Act required 
candidate attorneys who had obtained an LLB degree or BProc degree from a South 
African university to undergo two years of articles and to pass an admission 
examination prior to their admission as attorneys. There was accordingly a marked 
disparity between the admission requirements for advocates and attorneys. 

 [15] Against this background, the provisions of s 115 must be construed in the 
context of the LPA as a whole, with due regard to the history giving rise to its 
existence and the purpose to which it is directed. On behalf of the appellant three 
arguments were advanced as to why the applicants could not avail themselves of the 
provisions of s 115. Firstly, it was contended that on a proper construction of the 
LPA, s 115, being a transitional provision, applied only to applications for admission 
which were pending on 1 November 2018. As none of the applicants had lodged an 
application for admission prior to the commencement of the LPA, s 115 did not apply 
to them. Secondly, save for the sixth and ninth applicants, who were admitted as 
attorneys after the LPA came into effect, the remaining applicants did not qualify for 
admission as advocates under the Advocates Act immediately before 1 November 
2018 because the Advocates Act required that an attorney had first to remove their 
name from the roll of attorneys before being able to qualify for admission as an 
advocate. They had not done so. Thirdly, it was argued that the LPA placed the 
process of enrolment in the hands of the LPC, including the conversion of an 
enrolment, and accordingly, where an applicant sought to convert their enrolment 
from that of an attorney to an advocate they were obliged to do so in terms of s 32 of 
the LPA. The result, it was contended, was that the high court did not have the 
jurisdiction to make the order which it did. 

 [21] I revert to the provisions of s 115. In Goosen the full court correctly considered 
the meaning of ‘entitled’ in the section.  

[24] While s 32 does entrust the regulation of conversion to the LPC, its power is not 
exclusive because legal practitioners under the LPA retain the right to be enrolled as 
advocates under the preservation of rights in s 115. There is nothing in s 32, or in the 
structure of the LPA as a whole, which suggests that the high court is precluded from 
admitting, and authorising the enrolment of, a practitioner  who previously practiced 
as an attorney, as an advocate, in circumstances where the legal practitioner 
qualifies for admission as an advocate in terms of the LPA. In these circumstances 
there is no basis for the exercise of powers by the LPC under s 32. The conversion 
is in effect done by the high court under the preservation provision. For the reasons 
set out earlier the applicants all qualified for admission as advocates in terms of 
s 115. 
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[25] There remains the issue of costs. The appeal is a matter of considerable interest 
and importance to the legal profession in seeking clarity on the interpretation of the 
LPA. In these circumstances, fairly, neither the LPC nor the amicus curiae sought an 
order for costs. 

[26] In the result the appeal is dismissed. 

   

Bokoni Platinum Mines v Moropane (1035/2019) [2020] ZASCA 168 (11 
December 2020) 

Res judicata-whether the judgment refusing the application for leave to amend plea 
and counterclaim was res judicata – whether the recusal of the judicial officer who 
granted the order refusing amendment, which recusal was based on bias, invalidates 
every aspect of a trial, including judgments and orders made in the course of the 
trial. 

Magistrate-recusal- effect of- Bokoni’s application for the recusal of Magistrate 
Malebane on the grounds of bias, pertaining to the manner in which he had 
conducted the trial thus far. This prompted Bokoni to withdraw its appeal on 30 May 
2017 as the effect of the recusal was that the appeal was now ‘a nullity’ --  It has long 
been accepted by our courts that a decision maker should be unbiased and 
impartial. This common-law right is now buttressed by the fair trial rights in the 
Constitution-- If nullity is visited upon the proceedings of an administrative tribunal 
where the taint of bias is established, how much more so in a court of law 

 [1] To suggest that this matter has a long and tortuous history would be an 
understatement. It merely needs to be stated that 6 years after the institution of 
summons in the magistrates court, a dispute involving a mielie farm worth R54 000 
has now ended up with an interlocutory application for leave to amend a plea being 
adjudicated upon in this Court. 

[2] In 2013 Bokoni Platinum Mines (Pty) Ltd (Bokoni), the appellant, decided to 
commence mining activities on Klipfontein Farm. Pursuant thereto, Bokoni concluded 
separate agreements with various members of the community (the farmers) who 
were farming small plots of mielies on the land in question. Bokoni was to pay each 
subsistence farmer amounts of R18 000 over three years, totalling R54 000. These 
agreements spawned lengthy and costly litigation over a period of years. More than 
a hundred farmers issued summons against Bokoni out of the Praktiseer Magistrates 
Court seeking to vindicate their rights in term of their agreements. The same attorney 
represents all the farmers and the pleadings are substantially identical. There are 
over a hundred actions which have been consolidated, but for present purposes it is 
only necessary to deal with the claim of one of the farmers, the respondent, Mr 
Abraham Moropane. 

[3] The issue purportedly before this Court is whether the judgment of 
Magistrate Malebane, of 13 March 2017, which dismissed Bokoni’s application for 
leave to amend its plea and counterclaim, was res judicata. If so, was it permissible 
for res judicata to be raised mero motu by the full bench of the Limpopo Polokwane 
High Court (the high court)? The high court, having raised the issue, found that the 
matter was res judicata and dismissed the application for leave to amend on this 
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basis. It also refused leave to appeal. The appeal comes before this Court upon 
Bokoni successfully petitioning for leave to appeal.  

[4] It is necessary to briefly set out the history of the matter. The agreement allegedly 
concluded between Bokoni and Mr Moropane provided that an amount of R54 000 
was to be paid in three annual instalments of R18 000 each, on April 2013, April 
2014 and April 2015. The agreement recorded that the R54 000 was– 

‘[A] once-off compensation payment, in full and final settlement, for any actual 
or contingent losses or damages relating to subsistence farming on [the] 
Mieliefield located at Klipfontein Farm (465 KS).’ 

The first amount of R18 000 was paid in April 2013 but no further amounts were 
paid. This prompted Mr Moropane to sue for payments of the two remaining amounts 
of R18 000 in terms of the written agreement. 

[5] In Bokoni’s plea the written agreement was denied. In the alternative, it was 
pleaded that the agreement between the plaintiff and the defendant was partly oral 
and partly written, the written portion was attached to the particulars of claim. As a 
further alternative, it was pleaded that the agreement contained a tacit term that the 
plaintiff was entitled to compensation only if he in fact farmed mielies on the farm. 
Bokoni’s defence was that Mr Moropane did not farm mielies at the time of 
concluding the agreement and was therefore not entitled to payment. It instituted a 
counterclaim for unjust enrichment in respect of the R18 000 already paid in April 
2013. 

[6] On 1 September 2014, Bokoni sought to amend its counterclaim to the effect that 
the agreement between Mr Moropane and Bokoni was partly written, the written 
portion being the agreement annexed to Mr Moropane’s particulars of claim. The oral 
part was agreed upon during March 2013 by representatives of the Plaintiff, duly 
authorised, and by Bokoni, represented by Andrew Letlapa, alternatively by a duly 
authorised representative. Despite opposition, the amendment to the counterclaim 
was granted on 28 November 2014. 

[7] Before the trial commenced the separate actions were consolidated, although the 
claims of each plaintiff remained separate claims against Bokoni. The trial proceeded 
before Magistrate Malebane in 2016 on the pleadings as they stood at that time, 
including the amended counterclaim. At the start of the trial, it was submitted on 
behalf of Bokoni that the written agreements were denied and there existed tacit 
agreements, the terms of which would have to be proven. 

[8] Mr Moropane testified, together with two other farmers who had also instituted 
actions against Bokoni. At the close of the plaintiffs’ case, Bokoni brought an 
application for absolution against the 116 farmers who did not testify. On 2 August 
2016, Magistrate Malebane dismissed thirteen of the actions but did not grant 
absolution in respect of the balance of the actions. The defence case then 
commenced with the testimony of Mr Pasha who was employed by Bokoni as a 
community liaison officer. Contrary to the plea, he admitted that written agreements 
had been concluded with the farmers. Once he had completed his testimony, the trial 
was postponed to 30 November 2016. 

[9] Before that date, on 27 October 2016, Bokoni served another notice of intention 
to amend its plea and counterclaim in which the written agreement was admitted. 
Bokoni’s attorney, Ms Deidre Venter, was the deponent to the founding affidavit in 
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the application for leave to amend. She explained that after Mr Phasha’s testimony, 
they consulted with Mr Letlapa who was employed by Bokoni as the socio-economic 
development co ordinator at the time. It became apparent that it was he, not Mr 
Phasha, who was involved in concluding the agreements, and they were indeed 
written agreements. Bokoni intended calling him as a witness and in order that the 
pleadings were aligned with the evidence, sought to amend its pleas and 
counterclaims accordingly. 

[10] Bokoni’s case as amended was that written agreements were concluded, which 
properly interpreted, meant that the farmers would only be entitled to be 
compensated if they in fact had a mielie field at the time of the conclusion of the 
agreement. It was stated that whether they actually farmed mielies on the mielie field 
was irrelevant, except insofar as it may be evidence that they had a mielie field. The 
counterclaim was similarly framed that if any farmer did not have a mielie field at the 
time of the conclusion of the agreement, he was not entitled to the R18 000 paid to 
him and was unjustly enriched in this amount at the expense of Bokoni. In the 
specific case of Mr Moropane, the written agreement was still denied but it was 
pleaded that he did not have a mielie field at the time. This being so, he was not 
entitled to compensation. 

[11] Mr Moropane’s objections to the leave to amend were, inter alia, that Bokoni 
was attempting to introduce a defence not raised in its plea and only after their first 
witness had been cross-examined; that Bokoni sought to retract an allegation that 
the agreement was partly oral and partly written; and, it would be highly prejudicial to 
the plaintiffs to grant the amendment. 

[12] After hearing a substantive application for amendment on 13 March 2017 
Magistrate Malebane dismissed the application for leave to amend the plea and 
counterclaim. Bokoni lodged a notice of appeal against this decision. This was soon 
followed by Bokoni’s application for the recusal of Magistrate Malebane on the 
grounds of bias, pertaining to the manner in which he had conducted the trial thus 
far. On 25 April 2017 the recusal application was granted and Magistrate Malebane 
ordered that the matter start de novo before another magistrate.  

[13] This prompted Bokoni to withdraw its appeal on 30 May 2017 as the effect of the 
recusal was that the appeal was now ‘a nullity’. Instead, the next day on 31 May 
2017, the third notice of amendment was served, in terms almost identical to the one 
that had been dismissed by Magistrate Malebane. A similar objection was filed by Mr 
Moropane and Ms Venter again deposed to the founding affidavit. 

[14] Another substantive application for leave to amend the plea and counterclaim 
was launched, this time before Acting Magistrate Moyane in the Tubatse 
Magistrate’s Court. For reasons that are not germane to this appeal, he, like 
Magistrate Malebane, dismissed the application. Bokoni appealed Magistrate 
Moyane’s refusal of the application for leave to amend in the high court. The appeal 
was dismissed by the high court. 

[15] In the high court the issue of res judicata was raised by the high court for the 
first time. Up until that point, both parties had proceeded on the assumption that all 
Magistrate Malebane’s judgments, including the judgment on absolution and the 
judgment on the application for leave to amend, had been set aside as a 
consequence of his recusal. The high court first considered whether Magistrate 
Malebane was entitled to order that the matter start de novo. It held that, as a 
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creature of statute, Magistrate Malebane did not have that power, but because of the 
successful application for his recusal the evidence had to be adduced de novo 
before a different magistrate. This meant, said the high court, that ‘the slate [was] 
wiped clean’. Despite this, the high court held that the judgment of Magistrate 
Malebane had not been nullified by his recusal. This judgment was still binding and 
to find otherwise would be ‘tantamount to a procedure, other than an appeal or 
review, in terms whereof a final interlocutory procedural order, is set aside by the 
magistrate who is functus officio’. Such a result could not be countenanced, and the 
appeal was dismissed on that ground. 

[16] To justify its decision the high court concluded that where equity and fairness 
demanded, the courts have over the years relaxed the common law requirement that 
res judicata had to be pleaded.[2] It, therefore, found that the high court was entitled 
to raise the issue of res judicata and that the application for amendment before 
Magistrate Moyane amounted to an abuse of the process of court. The high court 
concluded that ‘the order of Magistrate Malebane ha[d] not been nullified by his 
recusal, is final and is res judicata’. 

[17] Bokoni, in line with the judgment of the high court, identified three issues that 
this Court should deal with on appeal, namely, whether the judgment of Magistrate 
Malebane was res judicata; whether res judicata could be raised by the high court 
mero motu and, if so, was it appropriate in the circumstances of this case; and 
finally, the merits of the application for leave to amend. But was this the correct 
enquiry in light of the recusal of Magistrate Malebane? 

[18] The starting point should, in my view, have been the legal effect of the recusal. 
By embarking upon the issue of res judicata the high court misconstrued the enquiry. 
The question to be determined, in the light of Magistrate Malebane’s recusal, was 
the status of the interlocutory judgment in which he dismissed the application for 
leave to amend the plea and counterclaim. Did his recusal extinguish the entire 
proceedings, including the interlocutory judgment or merely the evidence that had 
been led? If the former, this is dispositive and the question whether the judgment 
was res judicata does not arise. 

[19] The recusal was sought, and granted, on the grounds of bias, or a reasonable 
apprehension thereof. Whether Magistrate Malebane’s decision to recuse himself 
was correct, or whether the bias alleged warranted the recusal, is not for this Court 
to determine. It suffices that the application for his recusal was granted. 

[20] It has long been accepted by our courts that a decision maker should be 
unbiased and impartial. This common-law right is now buttressed by the fair trial 
rights in the Constitution. Impartiality is the cornerstone of any fair and just legal 
system and an impartial presiding officer in every judicial proceeding or tribunal is an 
absolute requisite of fairness The rule against bias requires the recusal of a 
presiding officer where there is bias or a reasonable perception thereof. Once the 
conduct of a judicial officer is tainted with bias, this vitiates the proceedings. The law 
reports are replete with criminal matters where the entire proceedings were rendered 
a nullity upon a presiding officer having recused him or herself.[5] The reason for this 
is straightforward. Unbiased adjudication is fundamental to a fair hearing: it is an 
irreducible prerequisite. Once an adjudicator recognises his or her own bias, recusal 
must follow. But so too does the consequence that the proceedings cannot stand. 
They are set aside because we do not ask whether a biased adjudicator came to a 

http://www.saflii.org/za/cases/ZASCA/2020/168.html#_ftn2
http://www.saflii.org/za/cases/ZASCA/2020/168.html#_ftn5
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correct decision. Rather, the law adopts the position that a biased adjudication will 
not be countenanced because it is so inimical to what fairness requires that the 
decisions rendered by it may not stand. 

[21] There is a dearth of authorities in respect of civil matters but there are no 
coherent reasons why civil litigants have a lesser claim to an unbiased hearing. Nor 
why the principle of nullity should not apply to them. In principle there appears to be 
no distinction. The reported cases that there are, have, in the main, involved 
tribunals. If nullity is visited upon the proceedings of an administrative tribunal where 
the taint of bias is established, how much more so in a court of law. In Moch v 
Nedtravel (Pty) Ltd t/a American Express Travel Service[7] the dispute concerned 
the appealability of an acting judge’s refusal to recuse himself in a sequestration 
application. This Court found that all proceedings conducted after the recusal were a 
nullity. This may suggest that any proceedings before the recusal are unaffected but 
on a proper reading it appears that this Court accepted that once there is bias, the 
proceedings are a nullity from the start.  

[26] In the result I make the following order: 

1 The appeal is upheld. 

2 The proceedings before Magistrate Malebane are set aside, including the 
judgment refusing leave to amend the plea and counterclaim. 

3 The matter is remitted to a full court of the Limpopo Division of the High 
Court to adjudicate Acting Magistrates Moyane’s judgment on the merits of 
the application for leave to amend the plea and counterclaim. 

4 Each party is to pay its own costs. 
 

Johannesburg Society of Advocates and Another v Nthai and Others 
(879/2019; 880/2019) [2020] ZASCA 171 (15 December 2020) 

Advocate – misconduct – application for readmission – nature of proceedings – onus 
to be discharged by applicant seeking readmission – standing of General Council of 
the Bar of South Africa and constituent Bars. 

Locus standi of Bar associations to intervene and /or bring applications-the JSA and 
the PSA, of whom Mr Nthai was a member, had brought the disciplinary proceedings 
against Mr Nthai that led to his removal from the roll. They accordingly had a 
material interest in the outcome of his readmission application and were best placed 
to make submissions on his suitability for readmission. Second, neither the Uniform 
Rules, nor the Practice Directive, deprive the JSA and the PSA of standing to 
intervene in readmission applications in different provinces. 

Intervening party-- In any event, a person may intervene in an application if such 
person has a direct and substantial interest in the outcome of the litigation --
Moreover, our law recognises that associations that exist to promote the interests of 
their members have the power to intervene in litigation that affects those interests 

Joinder of parties-, joinder of a party is necessary if that party has a direct and 
substantial interest that may be affected prejudicially by the judgment of the court in 
the proceedings concerned. 

http://www.saflii.org/za/cases/ZASCA/2020/168.html#_ftn7
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Advocate-readmission- remorse-‘I then told Marcenaro that if the claimants were to 
pay me R5 million into my foreign bank account, I would use my influence to get the 
Government to agree to settle the matter with each party paying its costs]   All of this 
was designed to bring home to Mr Marcenaro that continuing with the case will 
cause them serious reputational harm. The interactions between Mr Nthai and Mr 
Marcenaro were extraordinary in the light of the most fundamental ethical and legal 
obligations of counsel. The fact that the conversations occurred at all is astonishing; 
direct engagement between counsel and an opposing party is impermissible. He 
bypassed his own attorneys and the attorneys of the claimants to discuss settlement 
of the case directly with Mr Marcenaro. Even more shocking was the purpose of the 
engagement; he offered, in exchange for a bribe of R5m, which he wanted paid into 
his foreign bank account, to orchestrate the settlement of the litigation on terms 
patently disadvantageous to his own client. 

Advocate-readmission-seriousness of crime not appreciated by judge-- The high 
court concluded that the fact that Mr Nthai was unwell at the time is the only thing 
that could ‘explain the fact that he risked his lucrative practice, the opprobrium of his 
colleagues and friends and the society at large and his entire career in which he 
would have practised his advocacy until his retirement for a mere R5 million which 
amount, it must be pointed out, was not even paid to him.’.  

Advocate-readmission-evidence from psycologists interpreted incorrectly 

Advocate-readmission--“It is not sufficient to produce before the court a few 
certificates from interested friends or to say that he has led an honest life. The 
evidence with regard to that must be overwhelming: the court must be satisfied that it 
will make no mistake if it reinstates the applicant.”’It follows that the high court could 
not, without more, on the strength of the character references have been satisfied 
that ‘it will make no mistake’ in readmitting Mr Nthai. 

Advocate-stuck from roll-still took briefs- What is more, after leave to appeal had 
been granted by this court and despite the fact that an appeal was pending against 
his readmission and the enforcement order, Mr Nthai started to accept briefs. In 
terms of section 18(4)(iv) of the Superior Courts Act, the enforcement order of the 
high court was ‘automatically suspended’ pending the outcome of the appeal of that 
order. He also continued using the appellation ‘SC’, thereby holding himself out as a 
senior counsel. Mr Nthai did so ostensibly because an application had been filed by 
him with the registrar of this court in terms of s 17(2)(f) of the Superior Courts Act 
for a reconsideration of this court’s decision to grant leave to appeal against the 
readmission order. I pause to record that it seems to me that s 17(2)(f) entitles the 
President of this court to refer a matter for reconsideration only where leave to 
appeal is refused and that it therefore could not have been invoked in a case such as 
this, to reverse the decision of the court where leave to appeal had been granted. Mr 
Nthai’s s 17(2) application was ultimately dismissed with costs by the President of 
this court on 20 June 2020. 

 

 

 [1]     ‘The slippery slope from ambition to greed to dishonesty’ is a pithy, yet apt 
introduction to this appeal, which lies against a decision of the high court to readmit 
an advocate to practice. Advocates are required to be of complete honesty, reliability 
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and integrity.[3] The need for absolute honesty and integrity applies both in relation to 
the duties owed to their clients as well as to the courts.[4] The profession has strict 
ethical rules to prevent malfeasance. This is for good reason. As officers of the court, 
Advocates serve a necessary role in the proper administration of justice. Given the 
unique position that they occupy, the profession has strict ethical rules. 
The observance of those rules is, regrettably, not always assured. Because ‘[t]he 
preservation of a high standard of professional ethics [has] been left almost entirely 
in the hands of individual practitioners, it stands to reason, firstly, that absolute 
personal integrity and scrupulous honesty are demanded of each of them and, 
secondly, that a practitioner who lacks these qualities cannot be expected to play his 
part’.[6] The first respondent, Mr Seth Azwihangwisi Nthai, who had been exposed 
as precisely such a person in a particularly illuminating way, was previously struck 
from the roll of advocates. 

[2]     Mr Nthai was admitted as an advocate on 19 January 1988 and became a 
member of the Pretoria Society of Advocates (PSA) on 1 August 1996. Senior status 
was awarded to him in December 2006. Thereafter, he also served as the 
chairperson of PSA’s Bar Council. In 2007, Mr Nthai was appointed by the State 
Attorney to act as lead counsel on behalf of the South African Government (the 
Government) before the International Arbitration Tribunal (the arbitration tribunal). 
The claimants in that matter, who were Italian nationals, had asserted that South 
Africa’s new mining laws contravened a bilateral investment treaty between Italy and 
South Africa.[7] Before the formal hearing could commence, the claimants had 
expressed a willingness to withdraw the claim. What stood in the way of a withdrawal 
was the issue of costs, which amounted to about €5 million (approximately R50 
million at the then prevailing exchange rate). The claimants accordingly required the 
Government to consent to the withdrawal of the claim. 

[3]     Mr Nthai met on a number of occasions with the CEO of one of the claimant 
companies, Mr Marcenaro. He did so without the knowledge of the Government or 
the State Attorney, who had briefed him in the matter. They initially met at their 
respective homes in Johannesburg. Later, Mr Nthai travelled to Italy. During these 
meetings, Mr Nthai attempted to solicit from Mr Marcenaro a bribe of R5 million, 
which he required to be paid into his foreign bank account. In return, he undertook to 
ensure that the Government would agree to settle the dispute on the basis that each 
party would pay its own costs, thus potentially saving the claimants millions of Rand, 
at the expense of his client, the Government. 

[4]     Mr Nthai was not aware that Mr Marcenaro had recorded their conversations. 
In December 2009 it came to the attention of the claimants’ legal team that Mr Nthai 
had been communicating with Mr Marcenaro. The State Attorney who had instructed 
Mr Nthai in the matter was informed and, consequently, lodged a formal complaint 
with the PSA on 22 January 2010. At that time, Mr Nthai held chambers in both 
Pretoria and Johannesburg and was also a member of the Johannesburg Society of 
Advocates (JSA). 

[5]     Upon receipt of the complaint, Advocate P Ellis SC, who was then the 
convenor of the Professional and Ethics Committee of the PSA, wrote to Mr Nthai on 
26 January 2010. In the light of the serious nature of the allegations, Mr Nthai was 
requested to immediately resign as the Vice Chairperson of the General Council of 
the Bar of South Africa (the GCB), a position he then held, and to consent to his 
voluntary suspension from practice as an advocate for the duration of the 
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investigation into the complaints, failing which an urgent application would be 
launched to suspend him from practice. Mr Nthai acceded to those requests. 

[6]     That evening, the Bar Council of the PSA met and resolved that a disciplinary 
committee be appointed to investigate the complaint. Advocate NGD Maritz SC was 
appointed as the pro forma prosecutor. A similar resolution was adopted by the JSA. 
Advocate LP Halgryn SC was appointed as pro forma prosecutor on behalf of the 
JSA to assist Advocate Maritz. On 9 February 2010, Justice K van Dijkhorst as well 
as Advocates JH Dreyer SC and Bokaba SC (respectively of the PSA and the JSA) 
were appointed as members of the Disciplinary Committee (the DC). The disciplinary 
proceedings were held on 25 March 2010. 

[7]     At the commencement of the proceedings, Mr Nthai intimated that he would be 
tendering his formal resignation from the JSA and the PSA. He, and his legal 
representatives, then asked to be excused and, despite being invited to remain, left 
the hearing. The disciplinary proceedings continued in their absence. On 6 April 
2010 the DC delivered its findings. It found Mr Nthai guilty of, among other things, 
corruptly attempting to solicit a bribe; placing his own financial interest above the 
interest of his client; disclosing privileged information to the opposing party in the 
proceedings; and betraying the confidence that his client and instructing attorney had 
placed in him to honestly, objectively and independently advance his client’s 
interests. 

[8]     The DC recommended that steps be taken to have Mr Nthai’s name removed 
from the roll of advocates in terms of s 7 of the Admission of Advocates Act 74 of 
1964 (the Advocates Act). On 13 April 2010 the Bar Council of the PSA resolved to 
bring an application to have Mr Nthai’s name struck from the roll of advocates. A 
similar decision was taken by the Bar Council of the JSA. On 6 March 2012, the PSA 
brought proceedings to remove Mr Nthai from the roll. Although Mr Nthai filed a 
notice of intention to oppose, he did not deliver an answering affidavit or otherwise 
deal with or explain the allegations against him. He was struck from the roll of 
advocates, without opposition, by the Pretoria High Court on 15 April 2013, and 
ordered to return his letters patent.  

[27]   The high court reasoned that Mr Nthai sought readmission in Polokwane, 
which was outside of the jurisdiction of the JSA or the PSA, and that they were thus 
precluded from intervening by the Uniform Rules and a directive of the Judge 
President of the Polokwane High Court. First, the JSA and the PSA, of whom Mr 
Nthai was a member, had brought the disciplinary proceedings against Mr Nthai that 
led to his removal from the roll. They accordingly had a material interest in the 
outcome of his readmission application and were best placed to make submissions 
on his suitability for readmission. Second, neither the Uniform Rules, nor the Practice 
Directive, deprive the JSA and the PSA of standing to intervene in readmission 
applications in different provinces.[25] They merely state that, in an application for 
admission, an applicant needs to serve papers on the Bar Council for the Division 
concerned. Neither purports to address the standing or entitlement of the GCB or its 
constituent members to intervene in a former member’s application for readmission. 

[28]   Moreover, the high court’s finding that the JSA had 'no jurisdiction to intervene 
in readmission applications which are moved in any division other than the Gauteng 
divisions of the high court’ is unsustainable. If this finding is upheld, it would be 
possible for an advocate who was struck off in one province to apply for readmission 
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in another, thereby preventing the participation of the professional body that applied 
for his or her striking off. The absurd consequence would be that every readmission 
application would be decided as if it were a first-time application for admission. In 
that way, the professional body that obtained the striking off order would be 
precluded from placing the relevant facts relating to the striking off before the court 
hearing the application for readmission. This cannot be in the interests of justice, nor 
can it serve the objective of protecting the public interest. 

[29]   Each of the JSA and the PSA has an ongoing interest in the adherence of 
advocates to the highest professional standards and whether an applicant for 
admission or readmission is a fit and proper person. The fact that the LPC also has 
such an interest does not deprive the JSA or the PSA of its own interest – and 
therefore legal standing – in legal proceedings such as this. 

[30]   In any event, a person may intervene in an application if such person has a 
direct and substantial interest in the outcome of the litigation;[26] namely, a legal 
interest in the litigation that may be prejudicially affected by the judgment of the court 
and not merely a financial interest.[27] Practising advocates – and, more so, 
associations of advocates that represent their interests – plainly have a material 
interest in protecting and promoting the status and dignity of their profession, 
including by making submissions on the conduct of errant practitioners and its 
consequences. 

[31]   What is more, joinder of a party is necessary if that party has a direct and 
substantial interest that may be affected prejudicially by the judgment of the court in 
the proceedings concerned. This court has set out the test as follows: 

‘The issue in our matter, as it is in any non-joinder dispute, is whether the party 
sought to be joined has a direct and substantial interest in the matter. The test is 
whether a party that is alleged to be a necessary party, has a legal interest in the 
subject-matter, which may be affected prejudicially by the judgment of the court in 
the proceedings concerned.’[28] 

The court went on to hold that the primary question is the impact of the order that is 
sought on the interest of third parties. Particularly important is the question whether 
the order sought cannot be carried into effect without substantially affecting their 
interests.[29]  For the purposes of assessing whether a party must be joined: ‘if 
suffices if there exists the possibility of such an interest. It is not necessary for the 
court to determine that it, in fact, exists; in many cases, such a decision could not be 
made until the party had been heard.’[30] 

[32]   Mr Nthai is a former member of the JSA, the PSA and the GCB. He was struck 
off pursuant to an application brought by the PSA. Following upon the high court’s 
decision to readmit him, Mr Nthai joined the Limpopo Society of Advocates, which is 
affiliated to the GCB. It is thus plain that the GCB, the PSA and the JSA had a direct 
and substantial interest and, far from lacking standing to participate in the 
application, were necessary parties in accordance with the tests set out above.  

[33]   Moreover, our law recognises that associations that exist to promote the 
interests of their members have the power to intervene in litigation that affects those 
interests.[31] In Veriava and Others v President, SA Medical and Dental Council, 
and Others,[32] the Transvaal Provincial Division considered an application by 
individual medical professionals and two associations of medical professionals to 
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review a decision of the South African Medical and Dental Council (SAMDC) in 
relation to misconduct by doctors. The court there dealt with a complaint that the 
SAMDC had failed to take appropriate disciplinary action against State employed 
doctors, who had failed to ensure that Mr Steve Biko was properly treated and cared 
for. Through their inaction and despite the fact that he was obviously severely 
injured, he was allowed to be transported by police on a long journey in the back of a 
vehicle. The court took the view that although the SAMDC is the statutory custos 
morum of the medical profession, and the guardian of the public, it did not have an 
exclusive interest or role in that regard. 

[34]   The court held that the medical professionals and their associations had ‘a real 
and direct interest in the prestige, status and dignity of their profession’ and, 
consequently, in decisions by the SAMDC on such conduct. If the individual doctors 
believed that the SAMDC had failed, they had the locus standi to pursue the matter 
in the courts. Significantly, unlike the professional bodies in this case, the SAMDC 
could, without the intervention of a court, strike a medical practitioner from the roll on 
grounds of misconduct. The empowering Act prohibited unethical conduct, among 
other things, to protect the medical profession. It could therefore be assumed, the 
court held, that other medical professionals would suffer injury if the SAMDC did not 
perform its role. 

[35]   These principles apply equally to the professional bodies and their members in 
this case. Advocates have a legal interest in protecting the status and dignity of their 
profession. It is well-established that the GCB and its constituent Bars, including the 
JSA and the PSA, are the custodes morum of the advocates’ profession.[33] They 
act in the interest of the legal profession, the court and the public.[34] Indeed, in a 
matter such as this, they may well have been failing in their duty had they failed to 
place the information at their disposal, which was obviously material to the question 
of Mr Nthai’s fitness, before the court. The high court was accordingly wrong to 
conclude that the GCB, the JSA and the PSA were no longer custodes morum of the 
advocates’ profession and to conclude that the JSA and the PSA had no standing in 
the readmission application. The GCB and its constituent Bars are voluntary 
associations with legal capacity as governed by their Constitutions and, not statutory 
bodies, as supposed by the high court. Likening them to ‘deregistered companies’ 
was likewise inapt. 

[36]   The path has now been cleared for a consideration of the substantive merits of 
the readmission application. The court must be satisfied that the applicant is a fit and 
proper person and that his readmission would involve no danger to the public or the 
good name of the profession.[35] The enquiry into whether an applicant is a fit and 
proper person to be readmitted is a factual one.[36] As it was put in Swartzberg v 
Law Society of the Northern Provinces:[37] 

‘… This involves an enquiry as to whether the defect of character or attitude which 
led to him being adjudged not fit and proper no longer exists. 
(Aarons at 294H.) Allied to that is an assessment of the appellant’s character 
reformation and the chances of his successful conformation in the future to the 
exacting demands of the profession that he seeks to re-enter. It is thus crucial for a 
court confronted with an application of this kind to determine what the particular 
defect of character or attitude was. More importantly, it is for the appellant himself to 
first properly and correctly identify the defect of character or attitude involved and 
thereafter to act in accordance with that appreciation. For, until and unless there is 
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such a cognitive appreciation on the part of the appellant, it is difficult to see how the 
defect can be cured or corrected. It seems to me that any true and lasting 
reformation of necessity depends upon such appreciation.’ 

[37]   In arriving at the conclusion that Mr Nthai had discharged the heavy onus 
resting upon him, the high court accepted that Mr Nthai: (i) had made full disclosure 
to the court regarding his transgressions and correctly identified the defects of 
character that led to his removal (namely, ‘dishonesty, greed, poor judgments [sic] 
and health conditions’); (ii) unreservedly accepted responsibility for his unethical 
conduct; (iii) was deeply remorseful; (iv) suffered dire personal consequences as a 
result of his misconduct, inasmuch as he had experienced financial hardship and 
was forced to sell his Porsche motor vehicle, five watches from his collection of fine 
watches and his immovable properties in Cape Town and Hartbeespoort; and (v) 
demonstrated integrity and honesty in his employment and interaction with others 
subsequent to his removal from the roll. 

[38]   Although the parties disagree as to the consequences, the material facts that 
led to Mr Nthai’s fall from grace are not in dispute. In Mr Nthai’s own word (in his 
founding affidavit in support of the readmission application): 

‘I then told Marcenaro that if the claimants were to pay me R5 million into my foreign 
bank account, I would use my influence to get the Government to agree to settle the 
matter with each party paying its costs. I further told Marcenaro that I had prepared 
the proposal for settlement and if the claimants agreed to pay the money, I would get 
the Government to accept the settlement proposal. He said that he would discuss 
the proposal with his partners. I however, cautioned him strongly against disclosing 
our discussion to third parties.’ 

[39]   When Mr Marcenaro initially expressed misgivings about the amount being 
solicited, Mr Nthai is recorded as having said:  

‘You need to understand that the only thing is that is, if we go your route of settling, I 
lose. That is the problem. 

… 

That is what is, what I have to weigh between the two, what do I do. 

… 

Most probably after the end of the trial I will have made more than R5 million, I think.’ 

[40]   At a subsequent meeting, when Mr Marcenaro again expressed reservations, 
Mr Nthai said: 

‘No, I mean if it is, look it is not an easy thing, I mean to deal with. I explained to you 
last time from my side that I am prepared to close this deal but I mean you must 
know I lose income, and that is the bottom line. If it goes ahead, well I will still get 
income. So …’ 

He then added: ‘something must come my way. Whatever avenue. I do not know you 
will do it but that I leave to you.’ 

[41]   At some point, Mr Nthai appears to agree with an evidently racist assertion by 
Mr Marcenaro that this kind of corruption is ‘more African’. For good measure he 
then fuels that perception when he says: 
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‘Ja, but let me tell you, let me mention something, you need [your] people there in 
Italy must understand one thing, and that is that if this case continues it will damage, 
I am talking about public, it will damage your company because you know there are 
a lot of third parties that have come in. 

Oh yes, yes. 

And they are taking a dimension that says you guys you come in this country, you do 
not want to comply with the law, that is the dimension that they are taking. They do 
not know about all these nitty-gritty’s that you are telling me, the issues that you 
wanted your rights and all that. So, it is something that you have to be, and you 
know, there are unions here, NUM, and all that, you do not need that kind of publicity 
and noise around your company.’ 

[42]   Having suggested that if the matter were to proceed it would attract the 
attention of the National Union of Mineworkers, he then alludes to environmental 
non-governmental organisations in disparaging terms, when he observes: 

 ‘Ja, no, no it is with the government taking a very hard line against you. I mean you 
cannot find problems. You have operations in Zimbabwe, you do not know how they 
will react. You know, I mean this thing can affect you guys seriously, I mean that is 
what I just thought. You know when I saw some of these NGO’s coming, you know, 
those people they make money by making a noise. So, they will make a helluva 
noise for you which you will not be able to deal with, because that is how they get 
their funding. You must know that for them to maybe to raise money to enter in this 
case, I mean for them it is very, very important. So, they will make all sorts of noises 
that they want to make and you will appear as if you are people who do not 
understand what is going on around you, stuff like that. I do not think it is a good 
thing.’ 

[43]   All of this was designed to bring home to Mr Marcenaro that continuing with the 
case will cause them serious reputational harm. The interactions between Mr Nthai 
and Mr Marcenaro were extraordinary in the light of the most fundamental ethical 
and legal obligations of counsel. The fact that the conversations occurred at all is 
astonishing; direct engagement between counsel and an opposing party is 
impermissible. He bypassed his own attorneys and the attorneys of the claimants to 
discuss settlement of the case directly with Mr Marcenaro. Even more shocking was 
the purpose of the engagement; he offered, in exchange for a bribe of R5m, which 
he wanted paid into his foreign bank account, to orchestrate the settlement of the 
litigation on terms patently disadvantageous to his own client.  

[44]   It is difficult to imagine a more egregious transgression of the norms of 
professional conduct. This was no mere casual or momentary lapse of judgment. It 
was carefully calculated and zealously pursued. When the several meetings in this 
country failed to bear fruit, Mr Nthai travelled to Italy for the express purpose of 
nailing down an agreement. He sought to persuade Mr Marcenaro that the 
agreement would be economically advantageous to them and that he would actually 
lose money if there was a settlement. Implicit in this was the suggestion that R5 
million was a bargain when compared to the costs of a trial. When the imploring and 
cajoling failed, Mr Nthai resorted to less than subtle threats. 

[45]   Over a protracted period, no thought whatever was given to his client, the 
Government, or the people they represent, the citizenry of this country. It was a 
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staggering breach not just of almost every conceivable ethical duty of counsel, but 
also the most basic standards of human decency. The advocates’ profession is 
founded on the principle that an advocate should fiercely uphold his client’s interests 
and further the client’s cause to the best of his ability (subject of course to ethical 
constraints and his duty of candour to the court). 

[46]   The high court accepted that Mr Nthai’s misconduct was of the most serious 
sort and was deserving of significant sanction. Indeed, it compromised not only the 
interests of his client, the Government, but also the integrity of the advocates’ 
profession. He pursued personal enrichment at the expense of his client and, 
ultimately, the taxpaying public. Over the course of a number of months, he sought a 
substantial bribe that would have required him to act against his client’s interests. 
And, he persisted in doing so despite an obvious reticence by those from whom he 
sought the bribe. 

[47]   Properly characterised, what Mr Nthai did went way beyond mere professional 
misconduct. With deliberate calculation and clear intent, he attempted to solicit a 
bribe of R5 m in exchange for his assistance, in settling the matter on terms 
disadvantageous to his client. On his own version, there is no escape from the fact 
that this constituted a serious crime, for which he surprisingly does not appear to 
have been charged. Thus, given the severity of the transgressions, Mr Nthai would 
have had to establish truly exceptional circumstances to be considered for 
readmission. 

[48]   Regrettably, there was more: The affidavit deposed to by Mr Maritz, filed in 
support of the application by the PSA for Mr Nthai’s striking off, contained further 
allegations of overreaching against him. These allegations related to substantial 
amounts of money that he had been paid by Anglo Platinum Ltd (Anglo Platinum) 
over an extended period of time (the Anglo Platinum complaint). It was alleged that 
Mr Nthai had received unreasonable and unjustified amounts of money from Anglo 
Platinum. Over a period of 43 months, Mr Nthai was paid an amount in excess of 
R10 million. 

[49]   On 9 February 2010, the Bar Council of the PSA resolved to include these 
allegations in its investigation of Mr Nthai. The PSA requested Mr Nthai to furnish his 
original fee book; diary; retainer agreements and VAT invoices for the period 2005 to 
2010. Mr Nthai refused. Instead, he questioned the relevance of the information. 

[50]   Mr Nthai has since purported to apologise for his uncooperative behaviour and 
refusing to disclose relevant documents during the investigation into his 
transgressions and the proceedings before the disciplinary committee. In his 
readmission application, Mr Nthai stated: 

 ‘(11)   As an officer of the Court, it was incumbent upon me to assist the Court. 

(12)      On reflection and introspection, I accept that it was disrespectful of me not 
have provided this assistance to the Court. 

(13)      This is a behaviour and attitude that would not be repeated if I am given a 
second chance. 

(14)      I am advised that the fees earned as indicated above were reasonable in 
view of the work involved. 
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(15)      I accept that it was improper and unethical for me to play an active role in 
negotiating the budget and retainers directly with employees of AAP. The role I 
played was clearly blurred. On reflection, I fully appreciate that I was wrong. I have 
indeed learned the hard way that at all times, it is important for counsel to always 
adhere to and observe the time ─ honoured ethical rules.’ 

However, as I shall show, Mr Nthai is either guilty of deliberately downplaying the full 
extent of these allegations or shows no true cognitive appreciation of their 
seriousness. 

[51]   Although Mr Nthai finally acknowledged that the PSA had the prerogative to 
determine the ambit of its investigation and admitted that he was wrong to question 
its request for the information sought, when his attorney was requested to furnish 
information (including information similar to that previously sought), the latter 
refused. It was indicated that Mr Nthai considered the requests ‘irregular’ and a 
‘blatant fishing expedition’. Mr Nthai’s attorney also complained that the documents 
sought are ‘information and records dating back some 14 years’.  

[52]   The letter written by the JSA’s attorneys requesting the information specifically 
invited Mr Nthai to obtain the relevant information from his attorney in the matter, 
Bhadrish Daya Attorneys, Anglo American, his financial and/or tax advisors, his 
bankers and/or the auditors, tax advisor and/or brokers, in the event that the 
information was not in his possession. That request has not been complied with and 
Mr Nthai has not explained why he has been unable to comply. 

[53]   Mr Nthai’s role in the Anglo Platinum matter went way beyond that traditionally 
reserved for counsel. As he described it: 

 ‘(9)     The work included the required: 

(a)   negotiations with AAP employees in South Africa and London and with its 
different attorneys and counsel; 

(b)   consultations in the form of communities’ meetings; 

(c)   identifying farms for relocation; 

(d)   negotiations with government officials and owners of the farms, municipalities 
and other stakeholders. 

(10)     I was involved in preparing agreements for relocation, construction, 
employment, audit, grave relocations, township schemes, home owners’ consent, 
municipal services, town planning, donation of farms agreements and many more. 

(11)      The work also involved resolving complaints and disputes arising from the 
audits of each household and properties. 

(12)      This required endless telephone calls, including international calls with 
members of the communities, the project team and other stakeholders. 

(13)      Meetings through video links and teleconferences were frequently held. This 
was to ensure that issues were discussed and resolved regardless of the location 
where I was at any given time.’ 

[54]   According to Mr Nthai: 
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 ‘42.4 (1)  I negotiated directly with employees of AAP at the highest level the entire 
budget for the relocation project, including the unforeseen activities. The budget 
included items such as, payment of compensation to community members, 
compensation philosophy plowing fields, stipends for members of the section 21 
companies, payments to contractors, professionals and many other service 
providers. The entire budget for the relocation of two communities was 
approximately R800 million. I also negotiated directly with employees of AAP the 
yearly increases and renewal of the retainers.’ 

[55]   In a letter dated 14 June 2006, Mr Daya wrote to Anglo Platinum: 

 ‘Enclosed herewith another statement for R200 000-00. I have been advised by 
Advocate Seth Nthai that he had discussed this matter with Mr R H H Van 
Kerckhoven. 

The initial order was for R1.5 million and this statement together with the two 
previous statements of R800 000-00 and R500 000-00 will fulfill the amount claimed 
in the order.’ 

On 16 November 2006, Mr Daya despatched the following email to Anglo Platinum: 

‘I would appreciate it if you could advise me, whether you have approved the fee 
increment proposal for Seth. 

I have been advised by Seth that he needs a response by not later than Friday.’ 

Similar emails followed on 10 January 2007, 3 February 2007 and 5 February 2007. 
Those read: 

 ‘In my previous e-mails I had advised as per Seth’s proposal that a sum of 
R500 000-00 be deposited into my Trust account.’ 

… 

 ‘I had a discussion with Seth and have been advised as follows regarding the 
additional fees:- 

1. With regard to my request for additional fees for R3 million. 

Seth advises that he will accept the first instalment of R750 000-00 to be paid into 
my Trust account. 

He advises that the remainder of R2 250 000-00 should be paid within two weeks of 
receiving the first instalment of R750 000.00.’ 

 ‘I have discussed the matter with Seth and explained your proposal for making 
payment in instalments. 

Seth has agreed to same. I have already forwarded the first invoice in the sum of 
R750 000-00 to Dirk Moolman at Anglo Platinum Management Services (Jhb). 

I would appreciate it if you could liaise with Dirk to advise him of the agreement.’ 

[56]   On 02 November 2011 the attorney representing the PSA in the striking off 
application wrote to Mr Daya requesting information from him pertaining to the Anglo 
Platinum matter. The next day Mr Daya responded that he would require some time 
to retrieve the files and will thereafter forward the requested information. Almost 
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immediately thereafter he appeared to have a change of heart. In a further letter 
written that same day he stated: 

 ‘2. Since I consider the information requested by your client to be privileged I would 
require,     in my respectful submission, permission from my clients to disclose the 
requested information. 

3. I had accordingly telephonically contacted my clients to advise them of your letter 
dated the 2nd November 2011. 

4. Clients have requested that I furnish them with a copy of your letter under reply. 
Clients have also advised that since Advocate Nthai SC is a interested party that I 
also forward a copy of your letter to him and also obtain permission from him as to 
whether I can disclose the requested information.’ 

[57]   In the exchange of correspondence that followed, Mr Daya clarified that his 
clients are not Anglo Platinum, but ‘the communities of Ga-Puka and Ga-Sekhoalelo 
based in Mokopane’. On 23 November 2011 Mr Daya wrote: 

 ‘6.       In the interim and to assist my clients to make a informed decision to your 
clients request, you are kindly requested furnish us with the following information: 

6.1.      The nature and purpose of your client’s enquiry relating to the payment of 
fees to Advocate Nthai; 

6.2.      Whether your client has requested the information it requires directly from 
Advocate Nthai; 

6.3.      The manner in which your clients have obtained the various tax invoices and 
that copies of all the tax invoices in your possession be forwarded to our offices.’ 

[58]   Eventually, on 28 November 2011 Mr Daya wrote: 

 ‘5.       Although I fully understand your client’s obligation to pursue its investigation 
against Advocate Seth Nthai, as a attorney I also have a obligation to furnish any 
correspondence that you submit to me, to my client for further instructions. You will 
no doubt agree that I am duty bound to act on my client’s instructions. 

6.         I furthermore note your client’s reluctance to divulge the manner in which it 
has obtained the document/s in question. The documents in question, are in my 
respectful submission privileged documents and your client has an obligation to 
disclose the manner in which it has obtained same. 

7.         As you will note from my letter dated the 03rd November 2011, I had indicated 
from inception that personally and professionally I have no objections in furnishing 
the requested information. I am however as the attorney duty bound to follow and 
comply with my client’s instructions.’ 

[59]   It is unclear on what basis privilege was asserted. But, it is not necessary to 
enter into that question, because it remained for Mr Nthai to explain his conduct. His 
explanation, such as it is, is wholly unsatisfactory. It was for him to take the court 
fully into his confidence. He failed to do so. The allegations pertaining to Mr Nthai’s 
conduct in the Anglo Platinum matter still hang over his head. His uncooperative 
attitude on this score is concerning. His persistent refusal to disclose relevant 
documents and to give a full account concerning the allegations against him are not 
the actions of a reformed person. 
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[60]   Importantly, the allegations in the Anglo Platinum complaint go beyond merely 
overreaching. Mr Nthai acted for the communities whilst he was paid by Anglo 
Platinum. This constitutes a clear conflict of interest. It is in a sense similar to Mr 
Nthai’s conduct when, whilst acting for the Government, he sought to cooperate with 
Mr Marcenaro and to be corruptly compensated by him. 

[61]   Regardless of Mr Nthai’s failure to address the full details of the allegations of 
overreaching and conflict of interest, the high court found that the claims of 
overreaching were part of the original application for Mr Nthai’s striking off. The high 
court also found that he did not file an answering affidavit in the application because 
he realised that ‘he deserved to be punished due to the serious nature of his 
indiscretions’. 

[62]   I have dwelt on this aspect, because it seems to me that the high court failed 
entirely to appreciate the full import of the transgression. This rendered it far too 
receptive to Mr Nthai’s explanation. At the time our law recognised a divided 
profession coupled with a referral system[38] and that, at least in regard to the 
conduct of litigation, an advocate misconducts himself if he acts without the 
intervention of an attorney.[39] 

[63]   Our courts have generally affirmed that it is in the public interest that there 
should be an independent Bar whose members ‘in general do not perform 
administrative and preparatory work in litigation but concentrate their skills on the 
craft of forensic practice.’[40] In In re: Rome, in outlining the points of distinction 
between the two branches of the profession, Corbett CJ said: 

‘The advocate is, broadly speaking, the specialist in forensic skills and in giving 
expert advice on legal matters, whereas the attorney has more general skills and is 
often, in addition, qualified in conveyance and notarial practice. The attorney has 
direct links (often of a permanent or long-standing nature), with the lay client seeking 
legal assistance or advice and, where necessary or expedient, the attorney briefs an 
advocate on behalf of his client. The advocate has no direct links or longstanding 
relationship with the lay client: he only acts for the client on brief in a particular 
matter and is normally precluded by Bar rules from accepting professional work 
direct from the client. The attorney is responsible to the advocate for the payment of 
professional fees due to the latter by the client and for the recovery of these and his 
own fees and disbursements from the client: The advocate has no direct financial 
dealings with the client.’[41] 

[64]   Likewise, in Rösemann v General Council of the Bar of South Africa,[42] Heher 
JA had this to say: 

‘At this point the referral rule and its implications … become significant. An advocate 
in general takes work only through the instructions of an attorney. The rule is not a 
pointless formality or an obstacle to efficient professional practice, nor is it a 
protective trade practice designed to benefit the advocacy. The rule requires that an 
attorney initiates the contact between an advocate and his client, negotiates about 
and receives fees from the client (on his own behalf and that of the advocate), 
instructs the advocate specifically in relation to each matter affecting the client’s 
interest (other than the way in which the advocate is to carry out his professional 
duties), oversees each step advised or taken by the advocate, keeps the client 
informed, is present as far as reasonably possible during interaction between the 
client and the advocate, may advise the client to take or not take counsel’s advice, 
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administers legal proceedings and controls and directs settlement negotiations in 
communication with his client. An advocate, by contrast, generally does not take 
instructions directly from his client, does not report directly or account to the client, 
does not handle the money (or cheques) of his client or of the opposite party, acts 
only in terms of instructions given to him by the attorney in relation to matters which 
fall within the accepted skills and practices of his profession and, therefore, does not 
sign, serve or file documents, notices or pleadings on behalf of his client or receive 
such from the opposing party or his legal representative unless there is a Rule of 
Court or established rule of practice to that effect (which is the case with certain High 
Court pleadings but finds no equivalent in magistrates’ court practice). The advocate 
does not communicate directly with any other person, save opposing legal 
representatives, on his client’s behalf (unless briefed to make representations), does 
not perform those professional or administrative functions which are carried out by 
an attorney in or from his office, does not engage in negotiating liability for or the 
amount of security for costs or contributions towards costs or terms of settlement 
except with his opposing legal representative and then only subject to the approval 
of his instructing attorney. (This catalogue does not purport to be all-embracing. It is 
intended only to illustrate the sharpness of the divide and to point the answer to 
other debates on the same subject.) 

[65]   In a separate judgment in Rösemann, Streicher JA pointed out: 

‘… It follows, furthermore, on the other hand, that to allow advocates to accept 
instructions by attorneys to conduct litigation on behalf of a client from beginning to 
end, ie to do all the administrative and preparatory work in respect of litigation, would 
not serve the public interest and would constitute an abuse of the referral practice. 

The instructions relied upon by the appellant were to do all the administrative and 
preparatory work normally done by an attorney. I, therefore, agree with the court a 
quo that the instructions were not proper instructions and that they should not have 
been accepted by the appellant.’[43] 

[66]   Needless to say, fees charged by an advocate must be reasonable. One who 
charges an unreasonable fee, is guilty of overcharging or 
overreaching.[44] Overreaching involves an abuse of a person’s status as an 
advocate, by taking advantage for personal gain of the person paying.[45] For an 
advocate to take advantage of that situation by marking a fee knowing that it is not a 
proper fee, but one that is unreasonable and improperly marked under the rules, is 
an abuse of the advocate’s position and amounts to overreaching.[46] As it was put 
in Society of Advocates of South Africa (Witwatersrand Division) v Cigler: ‘… the 
charging of excessive fees is not only a breach of the Rules but is also a matter of 
serious concern’.[47] 

[67]   Mr Nthai explained, but only in general terms, the nature of the work that he 
performed in return for his fees. It would be incumbent upon an advocate who is 
alleged to have charged excessive fees to provide sufficient detail of the work that 
was performed to enable the fee to be assessed.[48] I think that much of the 
difficulties relating to the fees arose because Mr Nthai acted without proper 
instructions in the matter. It is true that he had an attorney in the form of Mr Daya, 
but Mr Daya appears to have been no more than a nominal attorney. As I have 
pointed out, an advocate may in general not act other than on the instructions of an 
attorney and by that I do not mean a nominal attorney. Had Mr Nthai been properly 
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instructed, he would no doubt have been held to account by his attorney for the fees 
that he charged. In that event, it would have been necessary for him to have: (i) 
recorded his fees in the usual fashion; (ii) marked his briefs with the work done and 
the fee relevant to such work; (iii) submitted accounts that would have been subject 
to scrutiny by his attorney; and (iv) no doubt, received payment in the more 
conventional way. 

[68]   In summary, therefore, the evidence discloses that Mr Nthai had acted in 
conflict with the duties of an advocate in various respects. He marked fees and 
received payment other than in the conventional way, which was a consequence of 
him having acted without proper instructions. He associated himself with a mandate 
that was detrimental to the reputation of the profession. And, in executing the 
mandate he lent himself to what, at the very least, had the potential for fraud. 

[69]   Unlike his admission to the misconduct based on the bribery and corruption, Mr 
Nthai has not admitted the allegations of overreaching. Given his denials, his refusal 
to provide the underlying documents is concerning. Similarly, in Johannesburg 
Society of Advocates v Edeling,[49] Mr Edeling did not voluntarily disclose certain 
information relevant to his readmission as an advocate. He only did so after the JSA 
had raised specific concerns about the information that he had provided in his 
application. This court found that Mr Edeling’s failure to disclose matters relevant to 
the question of his readmission undermined his assertion that he had genuinely, 
entirely and permanently reformed. And, that he could not be trusted to carry out the 
duties of an advocate in a satisfactory way as far as members of the public are 
concerned.[50] The same must apply to Mr Nthai. 

[70]   It is no small matter for an advocate to disregard the rules of his professional 
body and the authorities that I have referred to illustrate the seriousness with which 
such conduct is viewed by the courts. Here, it is impossible to avoid the conclusion 
that Mr Nthai was a party to a relationship or an understanding between himself and 
the firm of attorneys, in terms of which he: was free to perform acts whether or not 
those were ordinarily performed by advocates; would not debit the attorneys for his 
work as and when the work was performed; and, would charge a composite fee 
irrespective of whether or not such fee was reasonable. The high court failed to 
recognise, as the full court emphasised in Society of Advocates of South Africa 
(Witwatersrand Division) v Cigler that: 

‘The fact that an advocate has breached the Rules of the Society, even in isolated 
instances, may very well be relevant to the Court's decision as to whether he is a fit 
and proper person to practise as an advocate, and so is a finding whether he treats 
the Rules of the Society with respect or with contempt. Breaches of the Rules, as I 
have indicated, may cause an injustice and even an unfair trial. It is for these 
reasons that Courts have in the past always assisted Societies of Advocates in 
upholding and enforcing their Rules.’[51] 

[71]   In readmitting Mr Nthai, the high court placed particular emphasis on Mr Nthai’s 
mental health at the time of the misconduct. Mr Nthai had placed evidence before 
the court to the effect that he had been suffering from depression. This, the court 
held, contributed significantly to and was the only rational explanation for Mr Nthai’s 
misconduct. According to the court, it also explained his failure to participate in the 
disciplinary proceedings. The high court concluded that the fact that Mr Nthai was 
unwell at the time is the only thing that could ‘explain the fact that he risked his 
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lucrative practice, the opprobrium of his colleagues and friends and the society at 
large and his entire career in which he would have practised his advocacy until his 
retirement for a mere R5 million which amount, it must be pointed out, was not even 
paid to him.’.  

[72]   The high court considered the medical evidence concerning the role of anxiety 
and depression in Mr Nthai’s transgressions to be an overwhelming factor in favour 
of his readmission. It held that ‘it is easy for one to conclude that Nthai’s health 
condition played a significant role in his deviant and irrational behaviour’. In that 
regard, it placed reliance on the medical reports of Dr Williamson, a psychiatrist, and 
Prof Wolff, a clinical psychologist. The court considered this to be ‘powerful evidence 
in support of Nthai’s case’. The court further held that Mr Nthai had ‘made a good 
case that his misconduct was due to his poor health condition at the relevant time 
and that in that respect he has completely reformed’. 

[73]   However, in making these findings, the court went beyond what the evidence 
reasonably justified. Neither of the health professionals who saw Mr Nthai, 
definitively concluded that depression caused or explained his misconduct. Both 
merely suggested that depression could have impaired his judgment and thus 
contributed to his misconduct. 

[74]   The medical evidence also appeared to have satisfied the high court that Mr 
Nthai would not repeat his transgressions. The court found that ‘the reports of the 
said experts convincingly demonstrate that Nthai has fully recovered from the health 
condition that probably resulted in his irrational and corruptive conduct during 
October 2009.’ 

[75]   It is clear that the high court misconstrued the evidence of Prof Wolff and Dr 
Williamson. Prof Wolff’s evidence was to the following effect: Mr Nthai was a patient 
of Prof Wolff’s practice since 2 April 2009 (which was before the date of his 
transgressions). Prof Wolff provided Mr Nthai with cognitive behavioural 
psychotherapy between 2 April 2009 and 12 May 2009 ‘when his depression and 
anxiety had improved significantly, and he was asymptomatic.’ In February 2010, Mr 
Nthai returned to the practice complaining of depression and indicating that in 
October/November 2009 he had committed the transgressions and become more 
depressed, when he was mentioned in a negative light in the media. Prof Wolff found 
that, after his transgression became public, Mr Nthai had become severely 
depressed and sought treatment. Prof Wolff says that the severity of Mr Nthai’s 
depression ‘was such that it could only have been caused by the events described 
by him above, especially his depression and anxiety dating back from 1995’. He 
concurred with Dr Williamson’s conclusion that Mr Nthai’s condition could not have 
developed over a short period of time. He concluded that there is no reason (to him 
as a medical practitioner) why Mr Nthai should not be reinstated in his previous 
professional role as an advocate on the basis that he was asymptomatic for 
depression, when he was re-examined in August 2018. 

[76]   Dr Williamson’s evidence was that she had treated Mr Nthai after he had been 
referred to her by Prof Wolff on 2 February 2010. Mr Nthai described to Dr 
Williamson the incident in October/November 2009, which resulted in his name being 
removed from the roll of advocates. He alluded to the media coverage and the 
shame he felt at his actions, which also affected his late wife and children. Mr Nthai 
was unable to give Dr Williamson a rational basis for his actions. He had reported to 
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Dr Williamson a long-standing history of intermittent depression and anxiety dating 
back to 1995, for which he had received treatment over the years. At the time when 
Dr Williamson first saw Mr Nthai, he was clearly very depressed. 

[77]   Dr Williamson concluded that: 

‘Given his history of intermittent episodes of depression and the Major Depressive 
Disorder that I observed in February 2010, I am of the view that this could have 
influenced his behaviour during the preceding months including September, October, 
November and December 2009. His severe condition in February 2010 could not 
have developed over a few short weeks. When I assessed Mr Nthai in February 
2010, he was unable to give me a rational explanation of his decisions and 
behaviour in those months of 2009 that lead to his disbarment. 

She concluded that: 

Mr Nthai is not suffering from depression at present 

He may have been depressed at the time of his irrational professional 
transgressions in October/November 2009 which could then have influenced his 
insight and judgment. 

Affording Mr Nthai a second chance, by re-admitting him to the Role of 
Advocates would contribute to his self-esteem and restore his dignity.’ [emphasis 
added] 

[78]   This represents the high-water mark of the medical evidence. Ignoring some of 
the rather speculative hypotheses advanced by the medical professionals, what 
emerges is that Mr Nthai had suffered from depression and anxiety in the past, and it 
appeared to them that the anxiety and depression may have played some role in his 
transgressions. Neither of the experts went so far as to aver positively that 
depression or anxiety was the primary, or for that matter even a contributing factor to 
the transgressions. 

[79]   Yet the high court held that his condition provides a full explanation for Mr 
Nthai’s transgressions. However, neither witness went so far as to suggest that it 
was the depression and anxiety that contributed to a lack of honesty, which marked 
his scheme, pursued vigorously over several months. Nor that without depression 
and anxiety, Mr Nthai would not have transgressed. Much more by way of evidence 
would have been required to justify the findings of the high court. 

[80]   In the absence of such evidence, it is not possible to conclude that Mr Nthai is 
not a person inherently prone to dishonesty or the fact that he is currently 
asymptomatic for depression and anxiety means that he is not at risk of similar 
transgressions in the future. On the contrary, because of the equivocal and limited 
nature of the medical evidence about the causal relationship between his condition 
and the transgressions, the high court could not justifiably have concluded that there 
is any assurance that the character flaws which resulted in the transgressions – in 
particular dishonesty and greed – will not recur if he is readmitted to practice. 

[81]   As a result, neither the psychiatrist, psychologist nor the high court genuinely 
came to grips with what patently was a significant contributing factor, namely, Mr 
Nthai’s greed and dishonesty. The anxiety and depression, such as it is, hardly 
explains his clear goal directed behaviour over a protracted period. Nor can it 
mitigate the dishonesty. It follows that neither of the health professionals could (or 
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did) conclude definitively that Mr Nthai was depressed at the time of his misconduct 
or that a causal nexus existed between the two. Mr Nthai himself conceded that he 
was ‘unable, as lay person, to link the incident to the illness’. 

[82] While Mr Nthai makes the bare allegation that he accepts that greed and 
dishonesty played a role in his transgressions, and that he has reflected upon and 
repented for these character flaws, his reliance on depression and anxiety as a 
contributory factor obscures the fact that Mr Nthai has not properly come to grips 
with the real elements of his transgressions and of his inherent character flaw. As it 
was pointed out in S v Matyityi: 

‘There is, moreover, a chasm between regret and remorse. Many accused persons 
might well regret their conduct, but that does not without more translate to genuine 
remorse. Remorse is a gnawing pain of conscience for the plight of another. Thus 
genuine contrition can only come from an appreciation and acknowledgement of the 
extent of one’s error. Whether the offender is sincerely remorseful, and not simply 
feeling sorry for himself or herself at having been caught, is a factual question. It is to 
the surrounding actions of the accused, rather than what he says in court that one 
should rather look. In order for the remorse to be a valid consideration, the penitence 
must be sincere and the accused must take the court fully into his or her 
confidence. Until and unless that happens, the genuineness of the contrition alleged 
to exist cannot be determined. After all, before a court can find that an accused 
person is genuinely remorseful, it needs to have a proper appreciation of, inter alia: 
what motivated the accused to commit the deed; what has since provoked his or her 
change of heart; and whether he or she does indeed have a true appreciation of the 
consequences of those actions. There is no indication that any of this, all of which 
was peculiarly within the respondent's knowledge, was explored in this case.’[52] 

Although stated of an accused person in the context of criminal proceedings, those 
considerations apply no less in this context. 

[83]   It was for Mr Nthai to demonstrate by means of clear and convincing evidence 
that he has grappled with the nature and degree of his transgressions, and that he 
has indeed reformed and that he is now a fit and proper person.[53] The question is 
not whether he has been punished enough.[54] It is rather whether he is a person 
who can safely be trusted to faithfully discharge all of the duties and obligations 
relating to the profession of an advocate. In readmitting Mr Nthai, the high court 
emphasised the importance of the PSA, the JSA and the LPC finding it ‘in their 
hearts to forgive Nthai’ and in that regard made reference to a sermon delivered by 
Dr Martin Luther King Jr emphasising the importance of the capacity of forgiveness. 

[84]   The high court also gave considerable weight to the devastating impact of the 
media publicity on Mr Nthai and his family and the fact that his transgressions were 
made public. It accordingly concluded that Mr Nthai had been sufficiently punished 
for his transgressions. In the view of the high court the case was about whether Mr 
Nthai should be given a second chance. To focus on forgiveness and whether Mr 
Nthai had been sufficiently punished, as the high court did, is to fundamentally 
misconceive the nature of the enquiry. 

[85]   As long ago as Law Society v Du Toit 1938 OPD 103, it was said in regard to 
an application for the removal of an attorney: 
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'The proceedings are instituted by the Law Society for the definite purpose of 
maintaining the integrity, dignity and respect the public must have for officers of this 
court. The proceedings are of a purely disciplinary nature; they are not intended to 
act as punishment of the respondent… It is for the courts in cases of this nature to 
be careful to distinguish between justice and mercy. An attorney fulfils a very 
important function in the work of the court. The public are entitled to demand that a 
court should see to it that officers of the court do their work in a manner above 
suspicion. If we were to overlook misconduct on the part of officers of the court, if we 
were to allow our desire to be merciful to overrule our sense of duty to the public and 
our sense of importance attaching to the integrity of the profession, we should soon 
get into a position where the profession would be prejudiced and brought into 
discredit.' 

This statement has been quoted and followed in a number of subsequent cases and, 
although it deals with an attorney, it is equally applicable to the case of an 
advocate.[55] 

[86]   Mr Nthai’s application was accompanied by affidavits from no less than five 
persons who attested to his rehabilitation. He also detailed his employment and 
business ventures subsequent to his removal from the roll. The high court placed 
great store by the evidence, especially that of Advocate George Bizos SC. It quoted 
from the affidavit of Mr Bizos, to the following effect: 

‘4. I have served as a director of Lawyers for Human Rights (LHR). I met Nthai 
through his activities as a regional director of LHR and a member of the Legal and 
Constitutional Committee of the African National Congress (ANC). In this capacity, 
Nthai participated in many conferences that shaped democracy in South Africa. 
When the ANC’s Legal and Constitutional Committee convened a conference on 
whether South Africa should have the Nuremberg Style Trials or adopt the Truth and 
Reconciliation route, Nthai was an active participant. 

5. Nthai participated in the activities of the JSC, first as the Limpopo Premier’s 
representative and later through appointment by President Thabo Mbeki. It was in 
this role that I came to know Nthai better. 

6. During interviews of candidates Nthai always asked incisive and relevant 
questions. It was, however, during close sessions that Nthai’s intellect and wisdom 
has shown. His views were always listened to and respected by all members of the 
JSC. 

7. When the allegations of his transgressions first surfaced, they were met with 
disbelief and shock. Nthai was regarded by his peers as a man of integrity. 

8. When he requested me to support his application, I agreed to do so as I believe 
that Nthai still has a role to play in the legal profession. His removal from the roll of 
practicing advocates had left a void which was difficult fill. 

9. I therefore support his application for re-admission’. 

[87]   The high court criticised the PSA for trying ‘to downplay the significance of the 
Mr Bizos’s support for Nthai’s application’. It suggested, ‘[t]his, in our view, is an 
attack upon the integrity of an eminent jurist, such as Mr Bizos’.[56] In that, the high 
court misconstrued the contention advanced on behalf of the PSA. Consequently, it 
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did not engage with the gist of the argument, which was articulated thus by Wallis JA 
in Edeling’s case:   

‘Most of the references were unhelpful and meaningless, because all they did was 
paint a favourable picture of Mr Edeling, without indicating the extent of their 
knowledge of Mr Edeling’s wrongdoings or whether they knew about the personality 
traits or character defects which gave rise to his misdeeds and led to his striking off. 
None referred to the fact that dishonesty lay at the root of the decision to strike him 
from the roll of advocates. In regard to similar character references, Wessels JP said 
in Ex parte Wilcocks: 

“It is not sufficient to produce before the court a few certificates from interested 
friends or to say that he has led an honest life. The evidence with regard to that must 
be overwhelming: the court must be satisfied that it will make no mistake if it 
reinstates the applicant.”’[57] 

It follows that the high court could not, without more, on the strength of the character 
references have been satisfied that ‘it will make no mistake’ in readmitting Mr Nthai. 

[88]   There are, moreover, a number of telling instances where Mr Nthai’s conduct 
post-removal has demonstrated that he is fundamentally ill-suited to a profession 
based on integrity, candour and honesty. In his founding affidavit in support of his 
readmission application, Mr Nthai observed: m 

‘My initial reaction to the investigation by the Pretoria Bar Council and the inquiry by 
the DC was unhelpful. I felt that the manner in which the investigation by the Pretoria 
bar Council was conducted was unfair, my attitude was misguided and wrong.’ 

[89]   However, what Mr Nthai somewhat euphemistically described as ‘misguided 
and wrong’ continues to characterise his behaviour. Instead of inviting rigorous 
scrutiny of his application by the very parties who had conducted the disciplinary 
proceedings and brought the striking off application, he has endeavoured to exclude 
them from the proceedings. Mr Nthai contested the standing of the JSA and the PSA 
in his application for readmission. This despite him having said that he ‘felt ethically 
duty bound to bring the application to the attention of both Bars’ and that he 
understood that they had an interest in his readmission. Contradictorily, he later 
denied the existence of the JSA and the PSA because ‘the new South African Legal 
Practice Council has now been established in terms of the Legal Practice Act with 
oversight regulatory powers to all legal practitioners, including advocates’. 

[90]   In the same breath though he recognised the existence of POLSA and stated 
that the role of custos morum resided only with them. Of course, POLSA supported 
the readmission application. Why the application was supported has not been 
explained. POLSA has a duty to ensure that persons who are enrolled as advocates 
are persons of dignity, honour and integrity. In supporting Mr Nthai’s readmission 
application POLSA appears to have failed in that duty. 

[91]   After both the JSA and the PSA had resolved to intervene in the readmission 
application, Mr Nthai refused to accede to their request for a postponement. And, in 
opposing the application for leave to intervene, Mr Nthai asserted: ‘Simply put, this 
court is called upon to determine whether I am fit and proper person to be readmitted 
as an advocate. The burden of proof rests on me and no one else’. 

http://www.saflii.org/za/cases/ZASCA/2020/171.html#_ftn57
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[92]   Mr Nthai also strongly opposed the JSA’s application for leave to appeal and 
the GCB’s application to intervene. He expressed the following view: 

‘Given the nature and effect of the judgment and order of the Court, and particularly 
the fact that the respondents’ prospects of success on appeal are non-existent, I was 
justified in concluding that it was unthinkable for any of the respondents to lodge an 
application for leave to appeal.’ 

He added: 

‘[T]he application for leave to appeal is intended merely to harass, frustrate and drain 
me emotionally and financially. The intention is to drag and delay my return to 
practice law so that I would ultimately give up.’ 

Insofar as the GCB was concerned, he stated: 

‘The GCB’s insistence on its continued regulatory role or as custos morum will, with 
respect always remain a pipe dream … It is clear that the GCB intends to use my 
case to try to achieve the outcome which it lost at the legislative altar’. 

This is hardly the conduct of a self-effacing, reformed individual, who is open to the 
scrutiny of a court, aided and assisted by the facts and arguments that the 
professional bodies were uniquely positioned to place before it. 

[93]   What is more, after leave to appeal had been granted by this court and despite 
the fact that an appeal was pending against his readmission and the enforcement 
order, Mr Nthai started to accept briefs. In terms of section 18(4)(iv) of the Superior 
Courts Act, the enforcement order of the high court was ‘automatically suspended’ 
pending the outcome of the appeal of that order. He also continued using the 
appellation ‘SC’, thereby holding himself out as a senior counsel. Mr Nthai did so 
ostensibly because an application had been filed by him with the registrar of this 
court in terms of s 17(2)(f) of the Superior Courts Act for a reconsideration of this 
court’s decision to grant leave to appeal against the readmission order. I pause to 
record that it seems to me that s 17(2)(f) entitles the President of this court to refer a 
matter for reconsideration only where leave to appeal is refused and that it therefore 
could not have been invoked in a case such as this, to reverse the decision of the 
court where leave to appeal had been granted. Mr Nthai’s s 17(2) application was 
ultimately dismissed with costs by the President of this court on 20 June 2020. 

[94]   Whilst the s 17(2) application was pending, however, in February 2020 it was 
brought to the GCB’s attention that Mr Nthai was scheduled to appear in the 
Constitutional Court on behalf of the Minister of Home Affairs. After seeking 
unsuccessfully to obtain Mr Nthai’s undertaking that, pending finalisation of the 
appeals, he would withdraw from all matters in which he was engaged, the GCB was 
forced to point out to the registrar of the Constitutional Court that he was not entitled 
to appear before that court in the matter. Mr Nthai’s instruction in the matter was 
terminated, in consequence of the GCB’s letter to the registrar, and the registrar’s 
subsequent letter to his instructing attorney, the State Attorney. The response from 
the State Attorney to the registrar was: ‘we thank you for bringing the developments 
in Mr Nthai’s litigation to our attention’. It may reasonably be inferred from that 
statement that Mr Nthai had failed to advise the State Attorney, when briefed, that he 
was not eligible to practise pending the appeals. 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s17
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s17
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s17
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[95]   Despite this incident, Mr Nthai continued to act in a further brief for the Minister 
of Home Affairs in the Western Cape High Court. On 20 April 2020 Mr Nthai’s 
attorney was reminded that he was not entitled to continue practicing before the 
termination of the appeals. His attorney, once again, disputed that it was necessary 
for him to stop practicing. Consequently, the registrar of that court had to be notified, 
whereafter he came to be replaced as counsel. 

[96]   The view of Mr Nthai’s attorney was: 

‘Our client takes strong exception to the opportunistic and unilateral approach of the 
GCB to the CC … [T]he GCB failed to disclose the fact that our client has lodged an 
application for reconsideration of the SCA orders in terms of section 17(2)(f) … and 
accordingly such orders have been suspended in their operation.’ 

For that reason as well, the attorney took the view that the filing of the practice note 
and heads of argument by the JSA and the GCB was ‘premature and improper’. She 
contended that, until Mr Nthai’s s 17(2)(f) application had been determined, ‘none of 
the parties are entitled to take a further step in the prosecution of the [appeal]’. 

[97]   What this demonstrates is an obstructive attitude on the part of Mr Nthai, aimed 
at preventing proper scrutiny of his readmission; hardly that of a reformed person 
who deserves readmission. His persistence in turning his back on the truth, 
gratuitous insults and intemperate language constitutes evidence that since his 
striking off he has developed no insight and no greater perception of what 
is expected of him. This, it seems to me, is a defect of character which, going 
forward, is hardly likely to be ameliorated. 

[98]   In the words of Swartzberg, Mr Nthai ‘did not succumb to a sudden temptation 
and his fall from grace was not in consequence of an isolated act. His was deliberate 
and persistent dishonesty for personal financial gain over a protracted 
period’.[58] Where, as here, an applicant for readmission has demonstrated a 
propensity for inherent dishonesty, ‘his prospects of being readmitted to what after all 
is an honourable profession, will be very slim indeed. Only in the most exceptional of 
circumstances, where he has worked to expiate the results of his conduct and to 
satisfy the court that he has changed completely, will a court consider readmission at 
all.’[59] Mr Nthai has not demonstrated such exceptional circumstances. 

[99]   It follows that the high court failed to apply the appropriate test. It did not find 
exceptional circumstances of the kind required by this court in Swartzberg. Instead, 
the high court prioritised the consequences Mr Nthai had to endure after his 
misconduct came to light. 

[100] I now turn to the appeal against the s 18 order, in terms of which Mr Nthai’s 
readmission was to operate and be executed pending the outcome of any future 
appeals. 

[101] Given that the s 18 appeal is being heard together with the main appeal, the 
JSA accepts that the appeal against the s 18 order will have no practical effect. This 
is so because if the main appeal fails, Mr Nthai will be entitled to practice going 
forward. Contrarily, if the main appeal succeeds, he will not be entitled to practice. 
That notwithstanding, it is nevertheless necessary to observe that the high court 
erred in granting the s 18 order. 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s17
http://www.saflii.org/za/cases/ZASCA/2020/171.html#_ftn58
http://www.saflii.org/za/cases/ZASCA/2020/171.html#_ftn59
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
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[102] This court explained in University of the Free State v Afriforum[60] that s 
18 ‘places a heavy onus on the applicant’ as ‘the granting of relief of this nature 
constitutes an extraordinary deviation from the norm that, pending an appeal, a 
judgment and its attendant orders are suspended.’[61] Section 18 does not seek 
merely to codify the common law but to ‘introduce more onerous 
requirements’.[62] And, the interim enforcement of court orders constitutes an 
‘extraordinary deviation from the norm’ and thus requires ‘the existence of truly 
exceptional circumstances to justify the deviation’. Exceptional circumstances entail 
‘something out of the ordinary and of an unusual nature; … in the sense that the 
general rule does not apply to it; [and] something uncommon, rare or different’.[63] 

[103] The circumstances relied upon by the high court in granting the enforcement 
order were not extraordinary, markedly unusual or specially different. It was 
contended before the high court that the s 18 application should not succeed 
because of the irreparable harm that would be inflicted on the public if Mr Nthai 
commenced practising and this court on appeal overturned the order to readmit him. 
The public and the legal profession would then be faced with a situation where for 
that period, Mr Nthai would have been accepting briefs, conducting legal work and 
appearing in courts in circumstances where it would ultimately have been found that 
the decision to readmit him does not survive scrutiny. 

[104] Before a court can grant such order, it must also be satisfied that the party 
seeking the order has proved, on a balance of probabilities, that he will suffer 
irreparable harm if the order is not granted, and that his opponent will not suffer such 
harm in consequence of interim enforcement.[64] Mr Nthai’s s 18 application did not 
meet these requirements. He was at no risk of such harm. It is so that he may have 
been inconvenienced if he was prevented from commencing practice pending 
finalisation of the appeal. But this is an ordinary and unavoidable incident of the 
appeal process. 

[105] The high court relied on the fact that Mr Nthai had already taken up chambers, 
paid his Bar fees, commenced lecturing pupils and had been briefed in various 
complex matters. But these circumstances are not exceptional in any sense. They 
were of Mr Nthai’s own making. He took these steps despite being fully aware of the 
normal rule that court decisions are suspended pending an appeal. If these were 
exceptional circumstances, any candidate for interim enforcement could abruptly 
take irreversible steps to ensure that the test in s 18 is met. 

[106] The high court held that Mr Nthai ‘undertook not to practise … and observed 
his undertaking … despite the fact that he was admitted to practise as an advocate 
in both Lesotho and Botswana’.[65] This meant, the court stated, that he could be 
trusted to cease practice if an appeal was successful. And, it held that Mr Nthai had 
demonstrated personal integrity and scrupulous honesty subsequent to his 
misconduct.[66] I have demonstrated that this is not so. Further, Mr Nthai’s 
resignation on the eve of his disciplinary hearing was an act of self-preservation, 
designed to avoid scrutiny and culpability. It was not the act of a trustworthy man. 
But even if he were demonstrably trustworthy, this would not constitute exceptional 
circumstances. The test is not whether the ultimate appeal order would be complied 
with, as the high court appears to suggest, but whether exceptional circumstances 
exist that warrant enforcement pending the appeal. 

http://www.saflii.org/za/cases/ZASCA/2020/171.html#_ftn60
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/cases/ZASCA/2020/171.html#_ftn61
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/cases/ZASCA/2020/171.html#_ftn62
http://www.saflii.org/za/cases/ZASCA/2020/171.html#_ftn63
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/cases/ZASCA/2020/171.html#_ftn64
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[107] If anything, it was the GCB and its constituent Bars that faced the threat of 
irreparable harm if the enforcement order was granted and the appeal subsequently 
upheld. The admission and practice, even if temporarily, of a person who is not fit 
and proper to practice can cause irreparable reputational damage to the advocates’ 
profession and real harm to members of the public. In my view, the high court should 
have concluded, after weighing the respective interests of the parties,[67] that the 
readmission judgment should not be enforced pending an appeal. 

[108] It remains to consider the applications for the PSA to be joined as an appellant 
and the GCB and the JSA to adduce further evidence, both of which have been 
opposed by Mr Nthai. On 20 May 2020 the PSA applied for leave to be joined as the 
third appellant in the appeal. Although the PSA had sought and previously obtained 
leave to intervene and was subsequently joined as the first respondent in the high 
court, it did not seek leave to appeal the judgment of the high court. Mr Ellis, 
explained on behalf of the PSA: 

‘3.2.1   The Bar Council of the PSA adopted a resolution on 11 June 2019 not to 
pursue an application for leave to appeal the judgment and order that was made by 
the Court a quo on 24 May 2019. 

3.2.2    The general membership of the PSA did not support the Bar Council’s 
aforementioned decision and a special general meeting was convened on 17 
October 2019, during which a resolution was adopted to pursue the matter and to 
assist the SCA in this regard.’ 

[109] The PSA contends that it is duty-bound to apply to this court for leave to be 
joined as the third appellant so as to enable it to become actively involved in the 
appeal and to assist the court in the adjudication of the matter. The PSA did not 
furnish an explanation for the delay from 17 October 2019, when the resolution was 
adopted, until the application was filed with this court. It was also late in filing its 
replying affidavit. Mr Ellis deposed to the replying affidavit on 16 July 2020. However, 
the replying affidavit together with PSA’s practice note and heads of argument only 
came to be filed with the registrar of this court on 26 October 2020, some four court 
days before the hearing of the appeal. In addition, the issues that it sought to canvas 
have been comprehensively dealt with by the GCB and the JSA. In the 
circumstances, the PSA’s participation adds nothing new. I would accordingly 
dismiss the application. 

[110] On 22 September 2020 the JSA and the GCB applied, in terms of s 19(b) of 
the Superior Courts Act, for leave to adduce further evidence in the appeals. The 
evidence, which only saw the light of day after the finalisation of the matter in the 
high court, may be summarised as follows: In an application for condonation filed in 
June 2020, in support of an unfair dismissal claim before the CCMA against Mr 
Nthai, his former secretary, Ms Marietjie Jansen van Vuuren, alleged that he 
continued to practice law after his striking off. Ms Jansen van Vuuren set out in fair 
detail some of the legal work performed by Mr Nthai, along with supporting 
annexures. 

[111] It appeared from the annexures that Mr Nthai prepared opinions together with 
Advocate Sophia Masimene. In addition, it seemed that he had drafted letters to be 
placed on the letterhead of Bhadrish Daya Attorneys, to thereafter be sent to clients. 
Ms Jansen van Vuuren also alleged that Ms Masimene split her fees with Mr Nthai. 
Mr Nthai denied the allegations, which he described as ‘defamatory and scandalous’. 

http://www.saflii.org/za/cases/ZASCA/2020/171.html#_ftn67
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s19
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Mr Nthai suggested that Ms Masimene had considered him a mentor and that it was 
in this capacity that he rendered assistance to her ‘over the years, and on various 
occasions’, for no payment. In his affidavit before the CCMA, Mr Nthai did not deal 
fully with the specific examples cited by Ms Jansen van Vuuren or the annexures to 
her affidavit. 

[112] When these allegations came to the attention of the GCB and the JSA, Mr 
Nthai was asked for an explanation. He adopted the stance that he is ‘not prepared 
to entertain false, untrue and defamatory allegations’. In opposing the application to 
adduce further evidence, Mr Nthai correctly pointed out that the CCMA had found Ms 
Jansen van Vuuren to be untruthful and her evidence not to be credible. He was also 
correct in stating that there are, on the face of it, certain disputes of fact. 

[113] Mr Nthai went on to describe the request by the JSA and the GCB as a ‘fishing 
expedition’ and the application for leave to adduce further evidence as ‘an abuse of 
court process’, asserting that ‘the relevance of the confidential emails between Adv 
Masimene and I “from 1 January 2018” is highly questionable’.  He added: 

‘36.4    In in any event, the issue of locus standi of both the GCB and JSA looms 
large. It goes into the legal authority of the GCB and JSA to demand confidential 
financial records for this from me… 

37.3     The letters addressed to the State Attorneys demonstrate the desperation on 
the part of the GCB and JSA and an exercise in futility. All the efforts came to 
naught.’ 

[114] But, despite questions around Ms Jansen van Vuuren’s credibility and the 
potential disputes of fact, by his own admission, Mr Nthai assisted Ms Masimene 
with various opinions. Indeed, his handwritten notes disclosed by Ms Jansen van 
Vuuren, suggest that he was to an appreciable degree responsible for drafting 
significant parts of those opinions. In certain instances his handwritten notes, to the 
word (grammatical and spelling errors included), came to be incorporated into Ms 
Masimene’s opinions. In correspondence addressed to Ms Jansen van Vuuren he 
also suggested that he ‘worked on’ opinions with Ms Masimene. And, once again by 
his own admission, Mr Nthai engaged in ‘referral mining consultancy work’ with 
Bhadraish Daya Attorneys. 

[115] It is so that in appropriate cases, cross-examination might be required to 
establish the true facts. This might well be such a case. However, notwithstanding 
the troubling nature of the allegations, I prefer to pass over them. For, it seems to me 
that the matter can be decided without resort to the further evidence. As should be 
perfectly plain, on the evidence that served before the high court, the appeal must 
succeed. In that sense the further evidence will not alter the outcome and, strictly 
speaking, amounts to mere surplusage. I would accordingly refuse the application to 
adduce further evidence. 

[116] Finally, Mr Nthai apprehended that he would be prosecuted. According to Mr 
Maritz:             

‘10.2.   On 25 March 2010 and shortly before the scheduled time for the 
commencement of the disciplinary hearing, I met Advocate I A M Semenya SC, who 
was in the company of Mr Manaka, the respondent’s attorney. 
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10.3.    Advocate Semenya SC engaged me in conversation outside the arbitration 
venue at Circle Chambers, Brooklyn, Pretoria away from his instructing attorney Mr 
Manaka. Advocate Semenya SC indicated to me that the respondent was prepared 
to plead guilty to unspecified unprofessional conduct and submit to the termination of 
his membership of both the Pretoria Society of Advocates and the Johannesburg 
Society of Advocates, but that he was reluctant to plead guilty to the charge sheet as 
formulated as it was possible that he may be criminally prosecuted on the same 
facts. Under those circumstances he was reluctant to waive his constitutional right to 
silence as a potentially accused person. He stated that for the same reason the 
respondent would not oppose an application brought to strike his name from the Roll 
of Advocates.’ 

[117] It must thus come as a surprise to many, not least Mr Nthai himself, that no 
prosecution ensued. The high court considered the amount involved ‘a mere R5 
million’. That characterisation, is extraordinary. To borrow from John Till Allingham, 
‘[R5 million] is a sum not to be sneezed at’.[68] More so, when the bribe was 
solicited some 12 years ago. The high court also stressed that the amount had, in 
any event, not been paid. However, as emerges from the arbitral award in the 
matter, Mr Nthai occasioned the citizens of this country actual prejudice. The 
arbitration award recorded that: 

‘The [Government] very correctly and wisely withdrew that element of its claim for 
costs that was attributable to Mr Nthai’s work. A Tribunal cannot properly order that 
the costs of a Party’s adviser who engages in the solicitation of bribes should be 
recovered from the other Party.’ Thus, whilst the Government was successful in the 
arbitration and the Tribunal concluded that it was entitled to its costs, the Tribunal 
held that the fees paid to Mr Nthai could not be recovered as a result of his conduct. 
It appears that Mr Nthai’s fees for his involvement in the matter amounted at that 
stage to € 432 320.21 (in excess of six million rand at the current exchange rate). 
The Registrar of this court will accordingly be directed to forward a copy of this 
judgment to the National Director of Public Prosecutions, for her attention. 

[118] With regard to costs, we were informed from the bar that counsel for the GCB 
and the JSA acted in this appeal without fee and that an order should be made only 
for the recovery of their disbursements. We intend making the ordinary order with 
regard to costs, though we note for the information of the taxing master that the 
costs of counsel are restricted to the recovery of disbursements that have been 
made by them or on their behalf. 

[119] In the result: 

(1) The application by the Pretoria Society of Advocates for leave to be joined 
as the third appellant in the appeal is dismissed. 

(2) The application by the first and second appellants for leave to adduce 
further evidence is dismissed. 

(3) The appeal is upheld with costs, excluding counsel’s fees. 

(4) The orders of the court below, dated 24 May 2019 and 18 July 2019, are 
set aside and each is replaced with the following: 

‘The application is dismissed with costs, excluding counsel’s fees.’ 

http://www.saflii.org/za/cases/ZASCA/2020/171.html#_ftn68


636 
 

(5) The registrar is directed to forward a copy of this judgment to the National 
Director of Public Prosecutions. 

  

Member of the Executive Council for Health, Eastern Cape v Z M (576/2019) 
[2020] ZASCA 169 (14 December 2020) 

Evidence-expert opinions- action in delict – acute profound brain injury during labour 
causing the child to suffer from cerebral palsy – whether the trial court could depart 
from the expert opinion of the radiologist agreed to by the parties – no basis found to 
depart from the causal factors implicated in an acute profound brain injury. 
 
A mother claimed against the MEC for Health, alleging that negligence by the 
hospital staff led to her child suffering lack of oxygen and ensuing cerebral palsy. 
The High Court found in favour of the mother and the MEC appealed. 
Unterhalter AJA discusses whether the Judge was justified in departing from the 
opinion of the expert witness; and the Judge’s independent recourse to literature. 
The appeal is upheld and the order of the High Court replaced with one dismissing 
the plaintiff’s claim. 
 
[13] The high court was not willing to accept the opinion of Dr Pretorius and 
characterised the injury as a ‘mixed injury pattern’. That was not a position available 
to the trial court. Without notice to the parties, the literature reviewed by the learned 
judge, not introduced into evidence, could not be used to justify a judicial 
characterisation of the injury. . . . 
 

 [1] On 3 December 2005, the respondent, Ms M, gave birth to a son, L (the child), at 
the Madwaleni Hospital. L was born with severe brain damage, as a result of which 
he suffers from cerebral palsy. Ms M instituted an action against the appellant in 
which she alleged that the negligence of the staff at the hospital failed to prevent the 
brain injury that occurred during her labour. That injury was caused by a lack of 
oxygen and blood flow to L’s brain. The technical description of reduced brain 
oxygen is hypoxic ischaemic encephalopathy. 

[13] The high court was not willing to accept the opinion of Dr Pretorius and 
characterised the injury as a ‘mixed injury pattern’. That was not a position available 
to the trial court. Without notice to the parties, the literature reviewed by the learned 
judge, not introduced into evidence, could not be used to justify a judicial 
characterisation of the injury. Nor could the learned judge safely reach any such 
characterisation, given the parties’ acceptance of the opinion of Dr Pretorius. Doubts 
as to that opinion required of Hartle J that she take up the matter with the parties and 
enjoy the benefit of testing her scepticism by securing the assistance of Dr Pretorius. 
This is not simply a question of fairness. To make a finding on a matter that requires 
an expert opinion, and to do so in contradiction of the opinion of an acknowledged 
expert, agreed upon by the parties, without testing the matter with Dr Pretorius, was 
to run a risk of error that cannot be allowed to stand.  

 [37] It follows that the appeal must succeed. 

[38] A few final observations are warranted. 
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[39] First, Professor Buchmann’s opinions were clearly stated and firmly held. I can 
discern no taint of bias in the manner in which Professor Buchmann defended his 
position. The court below was not justified in attributing bias to Professor Buchmann. 
Quite the contrary, his opinions have been of considerable assistance in determining 
this appeal. A court may decide that an expert opinion is incorrect, but a court should 
be slow to attribute bias to an expert of high standing because of the conviction with 
which the expert defends his opinions. 

[40] Second, counsel for the appellant submitted that the court below exhibited bias. 
In the light of the conclusion to which I have come, there is no need to traverse the 
detail of this submission. What is at stake in a trial of the kind before Hartle J could 
not be of greater consequence. In these circumstances, it is of great importance that 
counsel and the court place a premium upon the dignity and reciprocal respect that 
allows courts to determine difficult cases. 

[41] Third, counsel for the appellant made it plain that in the event that the appellant 
prevailed in the appeal, no costs were sought, either in the appeal or in respect of 
the trial. This was a proper stance to adopt. 

[42] The following order is made: 

(a) The appeal is upheld. 

(b) The order of the high court is set aside and replaced by the following 
order: 

‘The plaintiff’s claim is dismissed.’ 

  

Economic Freedom Fighters and Others v Manuel (711/2019) [2020] ZASCA 172 
(17 December 2020) 

Declarity relief--what it is--Defamation – defences – lack of animus iniuriandi – 
whether established - reasonable publication in relation to media defendants – 
requirements of – whether extending to individuals using social media – whether 
interdict appropriate – whether order for apology competent – whether damages 
claimable in proceedings by way of application. 
The EFF published a tweet on its official Twitter account that made comments about 
Trevor Manuel. The High Court found in favour of Mr Manuel, granting interdictory 
relief, ordering an apology and awarding damages of R500 000. 
Navsa JA and Wallis JA discuss the EFF's appeal and the High Court decision and 
find that Mr Manuel satisfied the requirements for the declaratory and interdictory 
relief sought. Those orders were not liable to be set aside. 
The determination of quantum is referred to oral evidence. 
The High Court is to determine in conjunction with its determination of the quantum 
of damages whether an order for the publication of a retraction and apology should 
be made. 
 

 [1] On 27 March 2019, it was announced that a committee chaired by the 
respondent, Mr Trevor Manuel, formerly a member of parliament and South Africa's 
longest serving Minister of Finance, and at present the chair of a listed public 
company, had recommended to the President that Mr Edward Kieswetter be 
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appointed as the new Commissioner of the South African Revenue Service (SARS) 
in terms of the South African Revenue Service Act 34 of 1997 (the SARS Act). That 
same day, the first applicant, the Economic Freedom Fighters (the EFF), the third 
largest political party represented in the National Assembly, issued a media 
statement, saying that it objected to 'the patently nepotistic and corrupt process of 
selecting 'Mr Kieswetter', which it characterised as 'secret', and adding: 

'It has now emerged that the reason is that, one of the candidates who was 
interviewed, and favoured by the panel, is a dodgy character called Edward 
Kieswetter, who is not only a relative of Trevor Manuel, but a close business 
associate and companion.' 

[2] The statement was issued by the second applicant, Dr Mbuyiseni Ndlozi MP, in 
his capacity as the national spokesperson of the EFF and published on the party's 
Twitter account. It was also published on the Twitter account of the third applicant, 
Mr Julius Malema MP, the Commander in Chief of the EFF. We will refer to them and 
the EFF collectively as the applicants. To gauge the extent of its publication, the EFF 
has over 725 000 Twitter followers and the statement was retweeted 237 times from 
that account. Mr Malema has over 2 million Twitter followers, although one assumes 
that there would be considerable overlap between his and the EFF's followers. We 
do not know how often it was re-tweeted. The statement also attracted extensive 
coverage in conventional media and in online channels of media communication. 

[3] Mr Manuel regarded the statement as being defamatory of him and, demanded 
that it be withdrawn. After this demand was rejected, he instituted an application in 
the Gauteng Division of the High Court, Johannesburg, claiming a declaration that 
the allegations made about him in the statement were false and defamatory and that 
its publication was and remained unlawful. By way of consequential relief, he sought: 
(a) an order that it be removed from all EFF media platforms and in particular the 
Twitter accounts of the EFF and Mr Malema; (b) an order for the publication of a 
retraction and an apology; (c) an interdict against future and further publication; (d) 
damages in an amount of R500 000; and (e) costs on an attorney and client scale. In 
relation to the claim for damages Mr Manuel sought, in the alternative, that it be 
declared that the respondents were jointly and severally liable to pay him damages 
and that the quantification thereof be referred to oral evidence. 

[4] The application came before Matojane J who granted the relief claimed, subject 
to varying the terms of the interdict claimed by Mr Manuel. He refused leave to 
appeal. On application to this court, an order was granted referring the application for 
oral argument in terms of s 17(2)(d) of the Superior Courts Act 10 of 2013. That is 
the matter before us. The parties were directed, if called upon to do so, to address 
the court on the merits. The Media Monitoring Africa Trust (the Media Trust) applied 
to be admitted as an amicus curiae. They were admitted as such on the basis that 
they could deliver written heads of argument and could, with the leave of the 
presiding judge, be permitted to present oral argument. Such leave was given at the 
hearing. We heard argument from the parties on both the application for leave to 
appeal and the merits. The amicus presented argument in relation to the dangers of 
the publication of falsehoods on social media platforms and on extending media 
protection to individuals. 

 The issues 
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[26] A number of issues fall to be considered in this case. The first is whether leave 
to appeal should be granted. Although that is a threshold issue it requires 
consideration to some extent of the merits of Mr Manuel's case and the merits of the 
defences advanced by the applicants. For that reason, we will only deal with leave to 
appeal at the end of the judgment. The defence of reasonable publication was 
considered for the first time in the context of publication by a private individual and a 
political party, rather than the media. The court recognised it as a defence, so it will 
be necessary to consider to some extent, if not necessarily definitively, whether that 
development of the law is appropriate. All the defences were dismissed on the basis 
of the judge's factual findings. There is thus the question of how we view those 
conclusions. 

[27] If the publication was defamatory of Mr Manuel and the proffered defences were 
correctly rejected by the high court, there remain issues regarding the relief granted 
by the court. Before us there was a general attack on the quantum of the award of 
damages, but there is an anterior question whether it was permissible for the court to 
make that award without hearing oral evidence. This is an issue of principle in regard 
to a change of procedure having a substantive effect, because, so far as we are 
aware, this and one case that followed it,[7] were the first occasions on which courts 
made awards of damages for defamation, or any similar injuria, in application 
proceedings. Whether that is a permissible approach requires consideration for the 
guidance of litigants and the profession generally. 

[28] Lastly, there is the question of whether the declaratory and interdictory relief and 
the order to publish an apology were appropriate or should be amended. The 
applicants contended that they should not have been ordered to remove the 
statement in its entirety but only those portions that adversely reflected on 
Mr Manuel's reputation. 

[29] In considering all of these issues we will throughout be conscious that we must 
do so against the background of the right to freedom of expression, guaranteed in 
s 16 of the Constitution, the political rights in s19 of the Constitution and the right to 
dignity in s 10 of the Constitution. We say this at the outset to avoid oft repetition of 
what is fundamental to the proper adjudication of this type of case.  

  

The relief granted by the court below  

Declaratory and interdictory relief 

[87] The first question to be addressed in relation to the relief afforded Mr Manuel, 
consequent upon the court’s conclusion that the statement by the EFF was 
defamatory and unlawful, is whether the declaratory and interdictory relief granted by 
the court below was appropriate. The difficulty with interdictory relief is that it may 
prevent speech that will be published in the future.  In Midi Television (Pty) Ltd t/a E-
TV v Director of Public Prosecutions (Western Cape)[57] this court dealt with the 
danger attendant upon orders for the prior restraint of publication. It had regard to 
the decision of this court in Hix Networking Technologies v System Publishers (Pty) 
Ltd and Another[58] where a temporary interdict was sought. At para 20 of Midi the 
following appears: 

‘Where it is alleged, for example, that a publication is defamatory, but it has 
yet to be established that the defamation is unlawful, an award of damages is 
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usually capable of vindicating the right to reputation if it is later found to have 
been infringed, and an anticipatory ban on publication will seldom be 
necessary for that purpose. Where there is a risk to rights that are not capable 
of subsequent vindication a narrow ban might be all that is required, if any ban 
is called for at all. It should not be assumed, in other words, that once an 
infringement of rights is threatened, a ban should immediately ensue, least of 
all a ban that goes beyond the minimum that is required to protect the 
threatened right.’ (Citations omitted.) 

This was dealing with a restraint on anticipated publication, while the issue here is 
repetition of publication that has already taken place. 

[88] In the present case, the statement complained of was first published more than 
two months prior to the matter being heard by the court below. Despite protestations 
by Mr Manuel, the applicants remained defiant and drew even more attention to the 
original publication that had been retweeted, by their emphatic, if somewhat 
designedly crass, public response. By the time of the hearing in the court below, the 
defamatory statement had still not been removed and Mr Manuel, understandably, 
sought interdictory relief in relation to the continued future publication. The court 
below was not approached for an interim interdict. Mr Manuel sought declaratory and 
interdictory relief in final terms.  The court below held that the statement was 
defamatory and thus unlawful. We have shown that, on that score, the conclusions of 
the court below were well founded. The defences advanced by the EFF, whether 
based on the lawfulness of the publication, or an absence of animus iniuriandi, were 
all properly rejected on the papers. Where defamation is established and the 
defences to a claim for an interdict are shown on the papers to be without substance, 
the grant of a final interdict is permissible.[59] Conversely, where the opposition to 
an interdict is based on a colourable defence based on facts advanced in the 
answering affidavit that cannot be rejected on the papers and require oral evidence, 
a final interdict may not be given.[60] Whether any interim relief can be granted will 
depend on the application of the well-established rules in relation to interim 
interdicts.   

[89] In circumstances where the applicants were obdurate, and where the integrity of 
an institution of state was being undermined on the basis of Mr Manuel’s alleged 
corrupt and nepotistic conduct, an award of damages, in due course, could hardly be 
said to be a viable and compelling alternative to an interdict prohibiting further 
publication. Mr Manuel satisfied the requirements for the final relief he had sought, 
which was granted by the court below. The applicants’ reliance on this court’s 
decision in Tau v Mashaba and Others[61] is misplaced. That case concerned an 
application for interim relief, pending an ‘action for defamation and damages’. The 
court below, in that case, before allowing for possible defences to be addressed, 
granted a declaratory order and an interdict in final terms. This court, predictably, set 
those orders aside. That case is far from the facts of the present application. In the 
present case, Mr Manuel satisfied the requirements for the declaratory and 
interdictory relief sought. Consequently, those orders are not liable to be set aside. 

[90] Insofar as it was suggested that those parts of the statement that were 
unobjectionable could be clinically excised from the defamatory portions, our 
response is as follows: It is not for this court to recast the statement so that it might 
be unobjectionable and coherent. We decline the invitation to do so. 
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Order 

[133] The following order is made: 

1. The application for leave to appeal in relation to paragraphs 1 to 3 and 5 of 
the order of the court below is dismissed with costs, including the costs of two 
counsel. 

2. In relation to paragraphs 4 and 6 of the order of the court below the 
application for leave to appeal is granted. 

3. The appeal in relation to paragraphs 4 and 6 of the order of the court below 
is upheld with costs, including the costs of two counsel. 

4. Paragraphs 4 and 6 of the order of the high court are set aside and 
replaced with the following order: 

‘1 The determination of the quantum of the damages suffered by the 
applicant is referred to oral evidence. 

2 The high court will determine in conjunction with its determination of 
the quantum of damages whether an order for the publication of a 
retraction and apology should be made.’ 

  

Bester and Others NNO v Gouws and Others (851/2019) [2020] ZASCA 174 (17 
December 2020) 

Prescription Act 68 of 1969 – sections 12(1) and 12(3) – knowledge of identity of 
debtor and basis of cause of action – when knowledge acquired or deemed to have 
been acquired through the exercise of reasonable care—trustees action for 
commissions paid to brokers who solicited investments in a pyramid scheme 

Costs—where it appears that it was unnecessary for this Court to read approximately 
40% of the record. In my view, 40% of the costs incurred in the preparation, perusal 
and copying of the record should be disallowed. Despite previous admonitions by 
this court, the rules continue to be ignored. It is hoped that these remarks, may serve 
as a warning to practitioners in future proceedings. 

Investors were promised irresistible returns from the Trust, but a collapse ensued. 
The High Court found that claims, by the trustees of the insolvent Trust to recover 
commissions paid to brokers who solicited those investments, had prescribed. 
On appeal, Weiner AJA discusses when the claimants had actual or deemed 
knowledge of all the facts necessary to institute action; and the appellant's 
contentions around the scale of the investigations required, given the size and 
complexity of the insolvency process. 
The appeal is dismissed. 
 
[1] ‘If something sounds too good to be true, it probably is.’ This adage is particularly 
apt in situations where once hopeful investors are suddenly left with nothing, save for 
much remorse, notwithstanding the extravagant returns promised. That is the 
unfortunate lesson that investors in the RVAF Trust (the Trust) learned from its 
demise and insolvency. Investors were promised irresistible (but unsustainable) 

http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s12
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s12


642 
 

returns on their investment. The Trust paid such returns for a period but when the 
predictable collapse occurred, the total amount due to investors vastly exceeded the 
total amount of money available.  

[2] This judgment involves the more mundane question of whether claims, brought 
by the trustees of the insolvent Trust to recover commissions paid to brokers who 
solicited those investments, have prescribed. The Western Cape Division of the High 
Court, Cape Town (Meer J) held that they had, and refused leave to appeal. This 
appeal is with the leave of this court. 

Background 

[3] From the early 2000s, Mr Herman Pretorius began operating an investment 
scheme (the scheme) through which he solicited investments from the public on a 
large scale. As part of the operation of the scheme, he recruited a number of 
investment brokers (the brokers). Together with the brokers, he succeeded in 
enticing a considerable number of investors to invest huge amounts in his scheme 
on the basis that it would yield returns far exceeding those achieved by conventional 
established institutions. He promised returns of between 14% and 25% per annum. 

[4] These promises were fulfilled during the early years of the scheme, and both old 
and new investors appeared to have the utmost faith in Mr Pretorius and accepted 
the reported returns of the scheme at face value. The funds raised by Mr Pretorius 
through his scheme soon escalated to approximately R200 million. 

[5] In March 2004, Mr Pretorius created the Trust as part of an entity styled the 
Abante Group (the Group). Mr Pretorius and Mr Eduard Brand were appointed as 
trustees of the Trust. It is common cause that the Trust deed provided that a 
minimum of three trustees were required and that they had to act jointly in all events. 
It is also common cause that Mr Pretorius took control of the Trust, did not consult 
Mr Brand on decisions, and operated the scheme on his own. 

[6] The scheme was, however, a fraudulent and illegal pyramid style investment 
scheme and the Trust was used as part of this fraudulent Ponzi scheme. The 
scheme collapsed after its mastermind, Mr Pretorius, killed his former business 
partner, Mr Williams and committed suicide on 26 July 2012. This incident triggered 
action by investors against the Group, in particular the Trust. Investors began 
clamouring for the return of their investments. These were not forthcoming. 

[7] On 30 July 2012, Mr Morné Strydom, an investor, applied to sequestrate the 
Trust. The provisional sequestration order was granted on 1 August 2012. The 
appellants were appointed as provisional trustees on 7 August 2012. On the same 
day, the Master provided authority in terms of s 18(2) of the Insolvency Act 24 of 
1936[1] (the Act) for the provisional trustees to appoint attorneys to provide them 
with legal advice. The Trust appointed Mostert & Bosman Attorneys (MB). On 17 
August 2012, the appellants also obtained an order granting them the necessary 
power to institute legal proceedings in terms of s 18(3) of the Act.[2] 

[8] The Trust was finally sequestrated on 3 September 2012. The appellants were 
appointed final trustees on 23 October 2012. Summonses were instituted against the 
respondents on 9 November 2015, more than three years later. The respondents are 
all brokers who introduced investors to the scheme conducted by the Trust between 
October 2004 and June 2012. They received commission payments from the Trust 
for such referrals. 

http://www.saflii.org/za/cases/ZASCA/2020/174.html#_ftn1
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[9] The appellants, as trustees, instituted action against the respondents on two 
bases: under the common law (on the basis of unjust enrichment); alternatively, 
under s 26 and s 32 of the Act. The appellants claimed that the commissions that the 
respondents earned were repayable on the basis that:  

(a) at all material times there were fewer than the minimum number of 
trustees as specified in the trust deed holding office. The Trust therefore 
lacked capacity to make any payments to the respondents;[3] 

(b) Mr Pretorius acted unilaterally to the exclusion of his co-trustee, Mr Brand; 

(c) The trustees failed to exercise the powers in accordance with the trust 
deed and the commission payments were made to the respondents pursuant 
to the operation of an unlawful and fraudulent pyramid or Ponzi type scheme; 

(d) In the alternative, the payments were claimed on the basis that they were 
impeachable transactions under s 32 of the Act (i.e. dispositions without 
value). 

[10] The respondents raised certain defences on the merits and two special pleas of 
prescription. These pleas were heard separately by the high court in terms of rule 
33(4) of the Uniform Rules of Court. The separate actions against the brokers were 
consolidated for the purposes of the hearing and the case proceeded using the claim 
against the tenth and eleventh respondents as the test case applicable to all. 

[11] The first prescription plea was that the appellants had, or should have had the 
requisite knowledge under s 12(3) of the Prescription Act 68 of 
1969[4] (the Prescription Act) on either 17 August 2012 (the date on which the 
appellants obtained the order in terms of s 18(3) of the Act), or at the latest on 23 
October 2012, the date on which the appellants were appointed as final trustees (the 
first prescription plea). 

[12] The second prescription plea, raised in the alternative, and only in respect of the 
common law enrichment claims, was that all of the debts arising from payments 
made to the respondents within three years prior to the date of the Trust’s provisional 
sequestration (i.e. before 1 August 2009) had prescribed. This plea relates to 
portions of the claims against each of the respondents (the second prescription 
plea). The basis for the plea was that each payment made sine causa gave rise to a 
separate claim and that the running of prescription arose when each payment was 
made.  

Discussion 

[45] The appellants’ approach was not that the facts on which these claims were 
based were inaccessible or hard to ascertain. It was that, given the size and 
complexity of the insolvency process in regard to the Trust, their failure to investigate 
the claims did not amount to a failure to exercise reasonable care to acquire 
knowledge of the identity of the brokers and the facts giving rise to the claims against 
them. 

[46] The judge did not make any adverse credibility findings against Mr Bester or 
Messrs Bezuidenhout and Du Toit concerning their actual state of knowledge. All 
conceded that they focussed on other matters and did not come to deal with the 
brokers and the payment of commissions until 2013. As a result, it was only in 2013 
that they acquired actual knowledge of the details of these claims and the identity of 
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the brokers. The question is whether by the exercise of reasonable care this would 
have been ascertained at an earlier stage prior to 23 October 2012.  

[47] In regard to knowledge which might have been obtained from Mr Brand, Ms 
Goodman, Ms Swanepoel or Ms Swart, the appellants contended that, in order for 
that knowledge to be imputed to them, the knowledge would have to have been 
acquired by the agent in the course of their employment with the principal, and a 
duty must rest upon the agent to communicate the information to his 
principal.[18]  These persons undoubtedly had actual knowledge of the existence 
and identity of the brokers and the whereabouts of detailed information concerning 
the commissions paid to them. The question is whether the appellants should, in the 
exercise of reasonable care have asked them to provide that information in order to 
consider whether a claim for recovery should be made. The question must be 
answered in the affirmative. The fact is that they did not do so for the simple reason 
that they prioritised other issues. 

[48] The prioritisation of other issues cannot be a reason for not exercising 
reasonable care to ascertain the facts giving rise to a debt. Trustees and liquidators 
cannot select the issues on which to concentrate in their administration, secure in the 
knowledge that a plea of prescription could be defeated by a claim of ignorance 
accompanied by the excuse that they were prioritising other more important matters. 
That would be contrary to the principle that a creditor cannot by their own actions 
postpone the commencement of the running of prescription. 

[49] The appellants were well aware that the funds invested in the Trust had been 
secured largely through the efforts of brokers who were paid commissions. Given the 
amount of money involved those commissions would on any basis be substantial. 
The claim chosen as the test case was for over 

R5 million. They were aware for the reasons already given that these funds had 
been invested in a pyramid scheme and that the entire edifice had collapsed when 
Mr Pretorius committed suicide and the Trust was almost immediately sequestrated. 
They knew, because they had the trust deed, that there were only two trustees, 
whereas three were required, and Mr Brand had told them that effectively Mr 
Pretorius was the sole decision-maker. Ms Pieters confirmed in an affidavit that the 
appellants were aware of the provisions of the Act dealing with the dispositions and 
the potential to set these aside. The commissions were manifestly dispositions by 
the Trust. 

[50] These facts were all known to the appellants and constituted the facts from 
which the debts arose, whether the legal basis was a condictio sine causa or the 
dispositions under the Act. The appellants and those assisting them had not opened 
the brokers' files; thus they did not know the names of the brokers or how much had 
been paid to each of them. The moment the files were opened and examined, this 
information was available. 

[51] The appellants’ explanation that they prioritised other matters demonstrates that 
they could not show that they exercised reasonable care in ascertaining the 
information giving rise to the claims and the identity of the debtors. It, in fact, shows 
a deliberate decision not to investigate and ascertain the existence of relatively 
obvious claims. They chose to run a risk of not being able to commence proceedings 
timeously. As it happens in two cases to which we were referred they did sue 
timeously and succeeded. They simply did not do that in relation to these claims.  
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[52] The appeal involves, in the main, a challenge to the factual findings made by the 
court a quo, namely that the court erred in its assessment of the facts in concluding 
that the appellants could reasonably have established, by 23 October 2012, that 
which was required in order to institute action against the respondents. It has been 
held by this Court that: 

‘The approach to be adopted by a court of appeal when it deals with the factual 
findings of a trial court is trite. A court of appeal will not disturb the factual findings of 
a trial court unless the latter had committed a material misdirection. Where there has 
been no misdirection on fact by the trial Judge, the presumption is that his 
conclusion is correct. The appeal court will only reverse it where it is convinced that it 
is wrong. In such a case, if the appeal court is merely left in doubt as to the 
correctness of the conclusion, then it will uphold it. This court in S v 
Naidoo & others reiterated this principle as follows: 

“In the final analysis, a court of appeal does not overturn a trial Court’s findings of 
fact unless they are shown to be vitiated by material misdirection or are shown by 
the record to be wrong.”’[19] (Footnotes omitted). 

[53] The appellants did not point to any factual error in the judge's reasoning. Instead 
they said that by not placing sufficient weight on their evidence concerning the 
complexity of the process of winding up the Trust, the judge imposed an 
unreasonable burden on them in relation to the ascertainment of the facts giving rise 
to the claims against the brokers. The conclusion reached by the court a quo and the 
findings of fact relied upon cannot be faulted. The appeal must accordingly fail. 

Costs relating to the record  

[54] It is unfortunately necessary to make certain comments about the record in this 
matter. The record ran to some 1870 pages, a fair portion of which, as counsel 
conceded at the hearing of the matter, was irrelevant to the issues in the appeal. In 
the appellant’s practice note, the Court was advised that it was necessary to read the 
entire record. The respondents, in their practice note stated that the parties had 
attempted to restrict the record to that which was relevant to the appeal. Both these 
statements were inaccurate. This practice is not confined to the present appeal. The 
rules of this Court, relating to the preparation of records by attorneys and the 
practice directive relating to the filing of a practice note by counsel, specifying the 
portions of the record that counsel regards as necessary to be read, continue to be 
ignored. 

[55] In Van Aardt v Galway[20] this Court dealt with the persistent problem of legal 
representatives failure to comply with the rules of this Court. Wallis JA held: 

‘[34] Turning to the practice note, rule 10A(ix) enjoins counsel to provide a list 
reflecting those parts of the record that in the opinion of 
counsel are necessary for the determination of the appeal. The purpose of this 
provision was spelled out by Harms JA in Caterham Car Sales & Coachworks 
Ltd v Birkin Cars (Pty) Ltd and Another[21]: 

“The object of the note is essentially twofold. First, it enables the Chief 
Justice in settling the roll to estimate how much reading matter is to be 
allocated to a particular Judge. Second, it assists Judges in preparing 
the appeal without wasting time and energy in reading irrelevant matter. 
Unless practitioners comply with the spirit of this requirement, the 
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objects are frustrated and this in turn leads to a longer waiting time for 
other matters.”  … 

[35] … 

[36] The practice note requires a statement of counsel’s view, in the form of a 
list, of those parts of the record that need to be considered in order to decide 
the case. The fact that his or her opponent may disagree is neither here nor 
there. That will emerge from the opponent’s practice note. In addition, the list 
is to be confined to those parts of the record that are ‘necessary’ for that 
purpose. ... The list should include only those parts of the record that counsel 
is likely to refer to either in support for the argument, or for rebuttal, or to 
highlight flaws in the judgment appealed against…’ 

[56] In the present matter, it appears that it was unnecessary for this Court to read 
approximately 40% of the record. In my view, 40% of the costs incurred in 
the preparation, perusal and copying of the record should be disallowed. Despite 
previous admonitions by this court, the rules continue to be ignored. It is hoped that 
these remarks, may serve as a warning to practitioners in future proceedings. 

[57] The following order is made: 

The appeal is dismissed with costs, including the costs occasioned by the 
employment of two counsel, save that the costs of the preparation, perusal and 
copying of the record shall be limited to 60% of the costs incurred in those tasks.  

  

Thobejane and Others v Premier of the Limpopo Province and Another 
(1108/2019) [2020] ZASCA 176 (18 December 2020) 

Court orders– court ruling on preliminary point and later reversing its own order – 
court functus officio and the second order is incompetent and a nullity – jurisdiction 
of the Supreme Court of Appeal (the SCA) – not triggered where high court had not 
given judgment or order on the issue sought to be argued on appeal – no 
discernable reason why leave to appeal was granted to the SCA. 

[1] This appeal concerns two mutually exclusive orders issued by the same judge in 
respect of the same issue. The first to fifth appellants had launched an application in 
the Limpopo High Court, Polokwane (the high court) seeking to review and set aside 
the decision of the respondents, the Premier of Limpopo (the Premier) and the 
Member of the Executive Committee for Traditional Affairs, Limpopo (the MEC), not 
to recognise them as traditional leaders[1] of the Tjatje Community (the community) 
in Limpopo. The appellants sought an order compelling the respondents to do so. In 
their opposition to the relief sought by the appellants, the respondents raised a two-
pronged preliminary point of non-joinder. They averred that the appellants had failed 
to join two parties, whom, according to the respondents, had a direct and substantial 
interest in the relief sought by the appellants. 

[2] The first of the parties alleged to have such interest was the Commission on 
Traditional Leadership Disputes and Claims of the Limpopo Provincial Committee 
(the Commission), which had investigated the disputes about traditional leadership in 
the community. The first respondent’s decision not to recognise the appellants as 
traditional leaders was based on the report of the Commission. The respondents 
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also contended that a structure which was in control of community, the Marota-
Mohlaletsi Traditional Council, ought also to have been joined in the proceedings. 

[3] The application came before Semenya J on 24 April 2019. After hearing 
arguments on the preliminary point referred to above, the learned Judge made the 
following ruling: 

‘The application before me relates to the [re]view of the decision made by the 
Premier in this matter, the decision which [he] has exercised or supposed to 
have been exercised in terms of section 12 of the Act and I agree with the 
applicant[s] that it was not necessary for the applicant[s] to join the parties that 
are supposed to… that the respondent[s] says should have been join[ed] in 
this matter. I do not see how they have a substantial interest in the outcome of 
this application. The points in limine are therefore dismissed.’ 

[4] The preliminary point having been dismissed, the parties argued the merits of the 
review application before the learned Judge, after which she reserved judgment. On 
17 May 2019 Semenya J delivered judgment. In paragraph 2 thereof, she revisited 
the respondents’ preliminary point of non-joinder referred to earlier. Why she did so 
is, however, nowhere explained in her judgment. The learned Judge took the view 
that in respect of the Commission, no purpose would be served by considering 
whether it should be joined as a party to the proceedings as it had since dissolved. 
She proceeded to consider the averred non-joinder of the traditional council, at the 
end of which she concluded as follows: 

‘The respondents’ second point in limine that the applicants’ failure to join the 
Marota-Mohlaletsi Traditional Council constitutes a misjoinder[2] is upheld.’ 

The learned Judge accordingly struck the application from the roll with costs, but 
subsequently, issued an order granting leave to the appellants to appeal to this 
Court. 

 [15] The following order is made: 

1 The appeal is upheld with no order as to costs. 

2 The order of the high court dated 17 May 2019 is set aside. 

3 The matter is remitted to the high court to determine the merits of the review 
application. 

President of the RSA and Another v Women’s Legal Centre Trust and 
Others; Minister of Justice and Constitutional Development v Faro and Others; 
and Minister of Justice and Constitutional Development v Esau and 
Others (Case no 612/19) [2020] ZASCA 177 (18 December 2020) 

Constitutional law – Muslim marriages – whether there is a constitutional obligation 
on the State to enact legislation recognising Muslim marriages – in the event that a 
breach of a constitutional obligation has been established, the appropriate remedy to 
be awarded. 

 [1] The recognition of marriages solemnised according to the tenets of the Islamic 
faith (Muslim marriages) lies at the heart of this appeal. Muslim marriages have 
never been recognised nor regulated by South African law as valid marriages 
despite 26 years under a democratic constitutional dispensation that is founded, inter 
alia, on the values of ‘[h]uman dignity, the achievement of equality and the 

http://www.saflii.org/za/cases/ZASCA/2020/176.html#_ftn2
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20177


648 
 

advancement of human rights and freedoms’.[1] This is, understandably, both an 
emotive and contentious issue. South Africa has come a long way since the 
judgments in Ismail v Ismail,[2] and other cases such as Kader v Kader,[3] Bronn v 
Fritz Bronn’s Executors and Others and Seedat’s Executors v The Master 
(Natal),[4] which withheld legal recognition from Muslim marriages. Although we 
have had the benefit of judgments that have emerged from the Constitutional Court, 
this Court and high courts, expressing trenchant criticism of the failure on the part of 
the State to take steps to afford legal recognition to Muslim marriages, the historical 
disadvantages, hardships and prejudice for parties to Muslim marriages, especially 
Muslim women and children, continues to prevail.  

[2] The views held in the pre-constitutional era by the South African courts reflect a 
refusal to recognise Muslim marriages, mainly because these marriages were 
viewed as potentially polygynous, and thus contra bonos mores. A scornful and 
offensive attitude towards persons married in terms of Sharia law prevailed. 

[3] The plight of Muslim women and children and the injustices suffered by them as a 
result of the absence of legal recognition of Muslim marriages are particularly 
highlighted in the judgments that we refer to below.[5]    

[4] In Daniels v Campbell NO and Others,[6] Moseneke J succinctly stated: 

‘This “persisting invalidity of Muslim marriages” is, of course, a constitutional 
anachronism. It belongs to our dim past. It originates from deep-rooted 
prejudice on matters of race, religion and culture. True to their worldview, 
Judges of the past displayed remarkable ethnocentric bias and arrogance at 
the expense of those they perceived different. They exalted their own and 
demeaned and excluded everything else. Inherent in this disposition, says 
Mahomed CJ, is “inequality, arbitrariness, intolerance and inequity”. 

These stereotypical and stunted notions of marriage and family must now 
succumb to the newfound and restored values of our society, its institutions 
and diverse people. They must yield to societal and constitutional recognition 
of expanding frontiers of family life and intimate relationships. Our Constitution 
guarantees not only dignity and equality but also freedom of religion and 
belief. What is more, s 15(3) of the Constitution foreshadows and authorises 
legislation that recognises marriages concluded under any tradition or a 
system of religious, personal or family law. Such legislation is yet to be 
passed in regard to Islamic marriages.’ 

Retrospectivity 

[48] As we have said, the WLC requested that this Court’s order, granting interim 
relief, be backdated to April 1994 and apply to Muslim marriages that had been 
dissolved under Sharia law as far back as 26 years ago. This is a far-reaching 
proposal that goes a long way beyond what it had sought in the high court and in the 
cross-appeal. This is a complex subject and the proposed retrospectivity may have 
profound unforeseen circumstances. Section 172(1) of the Constitution empowers 
this Court, upon a declaration of invalidity to make any order that is just and 
equitable. But there is a fundamental reason why the request should not be acceded 
to. It is the prerogative of Parliament to determine if and to what extent the legislation 
that it enacts regarding Muslim marriages, should apply retrospectively. The 
legislature is best placed to deal with the issue of retrospectivity. Only when the court 

http://www.saflii.org/za/cases/ZASCA/2020/177.html#_ftn1
http://www.saflii.org/za/cases/ZASCA/2020/177.html#_ftn2
http://www.saflii.org/za/cases/ZASCA/2020/177.html#_ftn3
http://www.saflii.org/za/cases/ZASCA/2020/177.html#_ftn4
http://www.saflii.org/za/cases/ZASCA/2020/177.html#_ftn5
http://www.saflii.org/za/cases/ZASCA/2020/177.html#_ftn6
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makes a final declaration of constitutional invalidity, without suspension thereof, 
should it consider the consequences of the declaration and whether its retrospective 
effect should be ameliorated on just and equitable grounds. In the result we find that 
the interim measure proposed by the appellants is appropriate, fair and just. 

Conclusion 

[49] What this Court has done is craft an effective and comprehensive order in an 
endeavour to cure the hardship suffered by parties to Muslim marriages, especially 
vulnerable women and children, that will operate until appropriate legislation is put in 
place. In the circumstances, for the reasons advanced, the orders granted by the 
high court must be replaced and the interim relief in para 5 of the high court order 
cannot stand. 

[50] The importance of recognising Muslim marriages in our constitutional 
democracy cannot be gainsaid. In South Africa, Muslim women and children are a 
vulnerable group in a pluralistic society such as ours. The non-recognition of Muslim 
marriages is a travesty and a violation of the constitutional rights of women and 
children in particular, including, their right to dignity, to be free from unfair 
discrimination, their right to equality and to access to court. Appropriate recognition 
and regulation of Muslim marriages will afford protection and bring an end to the 
systematic and pervasive unfair discrimination, stigmatisation and marginalisation 
experienced by parties to Muslim marriages including, the most vulnerable, women 
and children. The following words of Moseneke J in Daniels[45] resonate: 

‘I am acutely alive to the scorn and palpable injustice the Muslim community 
has had to endure in the past on account of the legal non-recognition of 
marriages celebrated in accordance with Islamic law. The tenets of our 
Constitution promises religious voluntarism, diversity and independence within 
the context of the supremacy of the Constitution. The legislature has still not 
redressed, as foreshadowed by the Constitution, issues of inequality in 
relation to Islamic marriages and succession.’ 

Municipal Employees Pension Fund and Another v Mongwaketse (969/2019) 
[2020] ZASCA 181 (23 December 2020) 

Locus standi --Pension fund – non member can be a complainant as defined in s 1 of 
PFA acceptance as member of person not qualified to be a member – acceptance 
contrary to rules of fund – ultra vires and void – membership contract void for 
common mistake – estoppel and waiver not available to fund – complaint to Pension 
Funds Adjudicator in terms of s 30A of the Pension Funds Act 28 of 1956 (the PFA) 
– scope of Adjudicator's jurisdiction – whether claim for repayment of contributions a 
complaint as defined in s 1 of PFA – whether a non member can be a complainant 
as defined in s 1 of PFA – whether jurisdiction to determine enrichment claim for 
recovery of contributions made by person not qualified to be a member – condictio 
indebiti requirements 

Practice--attorneys for the appellant are limited in recovering the costs of preparing 
and perusing the record from the appellant to 50 per cent of those costs as taxed or 
agreed. 

Practice--counsel shall not be entitled to recover from his attorney any fee in respect 
of the preparation of the practice note. 

http://www.saflii.org/za/cases/ZASCA/2020/177.html#_ftn45
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 [1] If a pension fund admits someone as a member who is not qualified in terms of 
its rules to be a member, and receives contributions from them, what obligation does 
the fund owe that person when the error is discovered and the contributions cease? 
That was the sole issue in this case, notwithstanding considerable efforts to make it 
appear more complicated. The appellant, the Municipal Employees’ Pension Fund 
(the MEPF), contended that it was obliged to pay the respondent, Ms Mongwaketse, 
the amount payable in terms of its rules to a member resigning their membership. It 
is common cause that this has been paid. However, the Pension Funds Adjudicator 
(the Adjudicator) ordered the MEPF to repay, with interest, all the contributions made 
to the MEPF in respect of Ms Mongwaketse until such contributions ceased. On 
appeal to it in terms of s 30(P) of the Pension Funds Act 24 of 1956 (the PFA), the 
Gauteng Division of the High Court, Johannesburg, upheld the Adjudicator in a 
judgment by Van der Linde J, whose death was a sad loss to the Bench. This appeal 
is with his leave. Ms Mongwaketse has left the field, no doubt because the cost of 
proceeding was beyond her means, and we have had the assistance as amicus 
curiae, for which we are grateful, of Mr L Pohl SC. 

 How the problem arose 

[2] Ms Mongwaketse was appointed as the Chief Audit Executive of of the Ngaka 
Modiri Molema District Municipality (the Municipality), with effect from 1 December 
2011. Her written contract, which was governed by the provisions of s 57 of the Local 
Government: Municipal Systems Act 32 of 2000 (the Systems Act), was signed on 7 
February 2012. Clause 3.2 provided that her appointment would be deemed to have 
commenced on 1 February 2012 and would endure for a fixed term of five years 
terminating on 31 January 2017. Thereafter her post would have to be re-advertised 
nationally in terms of s 54A(4)(a) of the Systems Act. A provision in her contract 
directed at circumventing this requirement can be ignored for present purposes, as 
this court has held such provisions to be ineffective.[1] 

[3] In terms of clause 6.1 of her contract, Ms Mongwaketse's remuneration was 
inclusive of all benefits. She would bear the entire cost of her membership of any 
retirement fund from her salary. The contract did not say specifically that she was 
obliged to become a member of a retirement fund, but she was under the impression 
that this was compulsory. She accordingly asked about joining a fund and was given, 
and completed, an application form for membership of the MEPF. The form was 
relatively simple and required no details of her employment or the terms of her 
employment contract. It simply set out her details – name, identity number, income 
tax number, residential address and contact telephone – and read: 

'I hereby apply to be a member of Municipal Employees Pension Fund with effect 
from 01 February 2012.' 

 [35] The fundamental flaw in the submission on behalf of the MEPF was the 
proposition that Ms Mongwaketse was a stranger to the fund bringing a civil law 
claim against it. She was clearly not a stranger to the fund, because her complaint 
arose from the fact that she had been accepted as a member of the MEPF and it 
was seeking to enforce its rules against her. All the claims against a fund falling 
within the definition of a complaint are civil law claims. That follows from the point 
already made that the Adjudicator's function is to resolve claims that would otherwise 
have to be resolved by the civil courts. I can see no reason why those should be 

http://www.saflii.org/za/legis/consol_act/pfa1956165/index.html#s30
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confined to contractual claims, although most of them will be. Others may not. To 
give an example, a claim that a fund had improperly invested funds in shares of an 
unlisted company controlled by its administrator could be described as an improper 
exercise of its powers in terms of sub-para (a) of the definition of a complaint. The 
lease of office space from the spouse of a trustee at an outrageously excessive 
rental, could amount to maladministration by both the trustee and their spouse. 
Those claims would not be contractual, but would be civil claims capable of being 
pursued before the Adjudicator. 

[36] If contributions were made to a fund in excess of those required from a member 
under the rules, the excess contributions could be recovered. The claim for recovery 
would be under the condictio indebiti or the condictio sine causa. It would be an 
enrichment claim, but it would be a claim that could be pursued by lodging a 
complaint with the adjudicator. Once it is recognised that the validity of Ms 
Mongwaketse's membership of the MEPF was not a pre-requisite to her entitlement 
to pursue a complaint, there was no reason in law, if the proper characterisation of 
her claim was enrichment, why the Adjudicator could not determine it. 

[37] There is merit in the point made by the judge that, if Ms Mongwaketse was 
claiming to be a member of the MEPF and it disputed her membership, the 
Adjudicator would undoubtedly have had jurisdiction. Precisely that situation might 
have arisen if she had unfortunately died whilst employed by the Municipality and her 
estate, spouse and dependants had made claims against the fund. It would have 
been open to the MEPF to contend that she was in truth not a member and that 
therefore there was no obligation to provide those benefits. As we will see, that 
contention would have been entirely justified and correct in law. There is no reason 
why the converse should not also be true. 

[38] For all those reasons, even if the Adjudicator dealt with the claim on the basis 
that the MEPF had been enriched by Ms Mongwaketse's contributions, that was 
something that fell within the terms of the complaint and was within her 
jurisdiction.[20] Whether she was correct is an entirely different matter. 

Result 

[61] For those reasons I would dismiss the appeal with costs. Even though the 
appeal should in my view fail I think that a special order should be made in regard to 
the costs of preparation of a record that did not comply with the rules of this court. I 
estimate that 50 per cent of the record was unnecessary and should not have been 
included. The costs of preparing and perusing the record recoverable by the 
attorneys for the MEPF from their client should be restricted to 50 per cent of those 
costs. As regards counsel we were told that it was necessary in his view to read the 
entire record. That was plainly incorrect as counsel frankly conceded. Recovery of 
any fee for the preparation of the practice note should therefore be disallowed. The 
requirements in regard to both the preparation of records and practice notes have 
been set out in both the rules and the practice directives of this court, and further 
explained in several judgments.[44] It appears that the only way to compel the 
profession to comply with these requirements is by disallowing the recovery of costs 
where there is non-compliance. 

[62] In the result, I would grant the following order: 

1 The appeal is dismissed with costs. 

http://www.saflii.org/za/cases/ZASCA/2020/181.html#_ftn20
http://www.saflii.org/za/cases/ZASCA/2020/181.html#_ftn44
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2 The attorneys for the appellant are limited in recovering the costs of 
preparing and perusing the record from the appellant to 50 per cent of those 
costs as taxed or agreed. 

3 Counsel shall not be entitled to recover from his attorney any fee in respect 
of the preparation of the practice note. 

  

Wilke NO & Others v Griekwaland Wes Korporatief Ltd (1327/2019) [2020] 
ZASCA 182 (23 December 2020) 

Action by creditor based on acknowledgement of debt which related only to arrears – 
judgment in favour of debtor on basis that amount of indebtedness not established – 
subsequent claim by debtor and surety for cancellation of surety bond – given as 
security for debt – creditor claiming entitlement to security on basis of underlying 
original causes of debt – acknowledgment of debt reserving creditor’s rights in 
relation to original causes or  finance agreements – whether creditor precluded 
by res judicata or issue estoppel – not same relief on same ground –– appeal 
dismissed.   

  

[1] The appellants are the trustees of Wilke Boerdery Trust (the Trust). In February 
2019 they launched an application in the Free State Division of the High Court, 
Bloemfontein (the high court), for an order directing the respondent, Griekwaland 
Wes Korporatief Bpk (GWK), to cancel a surety bond registered in its favour in 2003, 
over two farms in Jacobsdal in the Free State Province (the surety bond). The surety 
bond was registered by Mr Charl Daniel Wilke (Wilke), and Henque 4335 CC 
(Henque) as security for goods sold and delivered, production credit granted and 
monies lent and advanced by GWK to them in the amounts of R 4 million (Wilke) and 
R 1 million (Henque), in respect of their farming operations. The Trust had bound 
itself to GWK as surety and co-principal debtor in a total amount of R 5 million, for 
the due fulfilment of the obligations by the principal debtors, Wilke and Henque. The 
high court (Daffue J) dismissed the application with costs and held that the Trust 
remained bound as surety to GWK under the surety bond. The appeal is with its 
leave. 

[2] Since August 2004, GWK extended credit to Henque and Karob Boerdery (Pty) 
Ltd (Karob), formerly known as CD Wilke Boerderye, pursuant to numerous credit 
agreements (the principal agreements). In March 2005, Wilke applied to GWK 
together with Henque and Karob to have the debts owing to GWK consolidated in a 
single account in the name of Karob. GWK approved the request on the express 
condition that notwithstanding the consolidation of the subject debts, all securities 
granted by Wilke and Henque would remain in place in securitisation of the liability to 
be assumed by Karob. It is common cause that Wilke, Henque and Karob were 
amenable to such request and condition being imposed. 

[20] The contention that GWK elected to sue on the AOD to its detriment, is both 
opportunistic and wrong. The execution of the AOD, the breach of which created a 
distinct cause of action, did not extinguish the principal agreements between the 
parties. These agreements retained their independent existence after the conclusion 
of the AOD. Even if the action based on the AOD, which was restricted to claiming 
the arrears, was not successful, nothing precluded GWK from resorting to the 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20182
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causes of action in terms of the original principal agreements. It expressly reserved 
the right to do so in clause 11.1 of the AOD. And there is nothing to suggest that 
GWK waived this right. 

[21] Furthermore, a party may choose any one of the several legal avenues available 
to it. If it chooses to pursue sustainable relief that would not necessarily mean that 
such a party has abandoned the other. Seeking payment of arrears in terms of the 
AOD can hardly be said to exclude a claim for the amounts outstanding in terms of 
the underlying credit agreements. More so, since that right has been expressly 
reserved it must also be borne in mind that in essence Kruger J found that the 
amount of the arrears owing at the time had not been proved. 

[22] For the reasons aforesaid the appeal is dismissed with costs, including the costs 
consequent upon employment of two counsel. 

Central Energy Fund SOC Ltd and Another v Venus Rays Trade (Pty) Ltd and 
Others (4305/18) [2020] ZAWCHC 184 (22 December 2020) 

Appeal-leave to appeal-granted due to complexity of the case -- on the question of 
the meaning of ‘procurement’ in s 217 of the Constitution -- this is indeed an 
important question on which there have been differing judgments at provincial level  

The applicants in the main case seek leave to appeal paras 8-17 of my order in the 
main case. Vitol and CTSA/Natixis abide my decision on the application for leave to 
appeal. Vitol has filed a conditional application for leave to cross-appeal in the event 
that the applicants are granted leave to appeal. Vitol’s conditional application is 
directed at paras 2 and 3 and 15-17 of my order. Taleveras opposes the application 
for leave to appeal in relation to paras 7(b), 7(c), 9 and 12, but only in relation to 
grounds which may adversely affect it. 

[2] The parties have agreed that I may dispose of the applications for leave to appeal 
without an oral hearing. For reasons which are apparent from my main judgment, the 
case is one of complexity and public importance. There are reasonable prospects 
that another court may find that I should not have overlooked delay or that if delay 
was overlooked I should not have granted consequential orders for the setting aside 
of the impugned decisions and contracts. Conversely, there are reasonable 
prospects that another court, while upholding my decision to overlook delay and 
grant consequential setting-aside orders, will find that I should not have granted Vitol 
and CTSA compensation. The appeal warrants the attention of the Supreme Court of 
Appeal. 

[3] In regard to Taleveras’ opposition to the application for leave to appeal, the 
paragraphs in my order which it identifies would necessarily have to form part of the 
orders against which the applicants appeal. Taleveras’ opposition is directed at 
ensuring that the paragraphs in question should not, on appeal, be varied adversely 
to Taleveras. Its concern is with the grounds of the proposed appeal. It wishes to 
ensure that it can safely refrain from participating in the appeal proceedings. 

[18] The only aspect on which I applied the Plascon-Evans rule was the London 
conversation mentioned in para 8 of the application for leave to appeal. However, 
that conversation took place in February 2016, several weeks after the Vitol 
contracts were concluded. Even if Mr Ngqongwa’s version of the discussion were 
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accepted, it would not have pointed to misconduct on Vitol’s part in the conclusion of 
the contracts. 

[19] In regard to the ATM payments as possible evidence of bribery by the 
respondents (paras 9.10 – 9.11 of the application for leave), my understanding of the 
applicants’ counsel’s submission is as I recorded it in the judgment. However, even if 
counsel and I were at cross purposes, it was simply not possible on the evidence to 
draw the inference that one or more of the present respondents were responsible for 
making the ATM payments. As I pointed out in the main judgment (para 221), a 
number of the payments were made months before the disposal of the oil stocks to 
the respondents came under consideration, and even before Gamede was appointed 
as Acting CEO. If those earlier ATM payments had an explanation unrelated to the 
disposal of the oil stocks, the same could have been true of the later ATM payments. 
As I remarked in the main judgment, the fact that a number of these deposits were 
made in the vicinity of casinos might have provided another explanation. 

 [25] I thus addressed a post-hearing note to counsel, and received detailed 
submissions. The issues I dealt with in my judgment were thus the subject of full 
argument. I do not accept that a court is obliged to adopt a blinkered approach to just 
and equitable relief, just because a factor which the court regards as relevant has 
not been raised by the parties. What is important is that the parties should be given 
due notice and be able to deal with the issue. 

 [28] It was my view, having analysed the contractual qualification, that the applicants 
(and the public) would have been worse off if I had preserved Vitol and CTSA’s 
contractual rights, because on my assessment the contractual claims would have 
substantially exceeded the compensation. And in CTSA’s case, the preservation of 
its accrued rights would have entitled it to assert ownership of the oil in addition to 
claiming damages. This also shows, I think, the special function which compensation 
serves in a case such as the present. The applicants did not argue that a 
preservation of contractual rights (which was one of the options available to me) 
required a counter-application or a reversal of the Plascon-Evans rule. Since 
compensation served a similar function, but was more favourable to the applicants 
than a preservation of contractual rights, it is difficult to see why compensation 
should, from a procedural perspective, have been treated differently. 

 [30] Finally, on the question of the meaning of ‘procurement’ in s 217 of the 
Constitution (para 21 of the application for leave), this is indeed an important 
question on which there have been differing judgments at provincial level (see para 
203 of the main judgment). I doubt, however, whether a different conclusion to mine 
on the interpretation issue would have made much practical difference. As appears 
from my main judgment (paras 205-210), I concluded that although s 217 was not 
directly relevant, the values which it expressed nevertheless informed the rational 
approach to the disposal of assets by public bodies. In effect, I applied similar 
standards in reaching the conclusion that the disposals were undertaken in an 
irrational way. 

[31] The above observations do not, however, detract from my conclusion that both 
the appeal and the cross-appeal would enjoy reasonable prospects of success. I 
make the following order: 

(a) The applicants are granted leave to appeal paras 7(b) to 15 and paras 
15(b) to 17 of my order of 20 November 2020 (‘the order’). 
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(b) The sixth to eighth respondents are granted leave to cross-appeal paras 2 
and 3 (insofar as those paragraphs relate to the sixth to eighth respondents ), 
and consequentially paras 15-17, of the order. 

(c) The aforesaid appeals shall lie to the Supreme Court of Appeal. 

(d) The costs of the applications for leave to appeal shall be costs in the 
appeal and cross-appeal respectively. 

 

Public Protector v Commissioner for the South African Revenue Service and 
Others (CCT63/20) [2020] ZACC 28 (15 December 2020) 

Costs-de boniis propriis-- the Court held that the Public Protector had not acted in 
fraudem legis  by issuing the second subpoena.   

The Public Protector directly approached the Constitutional Court for leave to appeal 
a High Court declarator that a South African Revenue Service official is entitled to 
withhold taxpayer information in terms the Public Protector Act read with the Tax 
Administration Act. 
Leave to appeal was dismissed, however, her leave to appeal the High Court order 
that she pay 15 % of the Commissioner’s taxed costs de bonis propriis was granted. 
The costs order is set aside. 
[44] Personal costs orders may have a chilling effect on the exercise of the Public 
Protector’s powers, including litigating where necessary. Para [44]. 
I voice these words of caution because of the disturbing frequency and regularity of 
applications for, and awards of, personal costs orders against the Public Protector. 
What is particularly disturbing is that it is clear that the applications and awards are 
not always justified. Para [45]. 
 
On Tuesday, 15 December 2020 at 10h00 the Constitutional Court handed down 
judgment in an application concerning the Public Protector’s power to subpoena 
taxpayer information under section 7(4) of the Public Protector Act 23 of 1994, and the 
entitlement of the Commissioner for the South African Revenue Service 
(Commissioner) to withhold such information in terms of section 11(3) of the Public 
Protector Act read with section 69(1) of the Tax Administration Act 28 of 2011.  Also 
before the Court for determination was whether an order that the Public Protector must 
pay de bonis propriis (in her personal capacity) 15% of the costs of the Commissioner 
ought to stand.  These questions arose in an application by the Public Protector for 
leave to appeal directly to the Court against a judgment of the High Court of South 
Africa, Gauteng Division, Pretoria. 
 
Based on allegations that former President Jacob Zuma was briefly on the payroll of 
Royal Security CC and failed to pay income tax on the salary allegedly received, Mr 
Mmusi Maimane, the then leader of the opposition in the National Assembly, laid a 
complaint with the Public Protector.  In the course of her investigations, the Public 
Protector issued a subpoena for the Commissioner to appear before her and produce 
certain documentary information and evidence.  The Commissioner argued that he 
was barred from doing so by the secrecy and confidentiality regime in the Tax 
Administration Act.  The Public Protector disagreed.  The parties agreed to brief senior 
counsel to provide an opinion, which would be funded by SARS due to the Public 
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Protector’s financial constraints.  Advocate Maenetje SC was briefed, and provided an 
opinion, which stated that there is no conflict between the Public Protector Act and 
Tax Administration Act, and that the Public Protector’s subpoena powers do not 
include the power to compel disclosure of SARS confidential and taxpayer information. 
 
The Public Protector did not agree with this opinion and sought a second opinion from 
Advocate Sikhakhane SC, who opined that the Public Protector’s subpoena powers 
are constitutional powers that cannot be trammelled by the Tax Administration Act.  
On the basis of this second opinion, which she did not share with the Commissioner, 
the Public Protector issued a second subpoena. 
 
The Commissioner then approached the High Court for an order that SARS officials 
are entitled to withhold taxpayer information from the Public Protector.  The 
Commissioner further sought a personal costs order against the Public Protector.  The 
Public Protector opposed the application, and brought a conditional counter 
application for a court order requiring disclosure of the taxpayer information, under 
section 69(2)(c) of the Tax Administration Act.  She further argued that certain tweets 
that appeared to have been posted by former President Zuma constituted written 
consent to the disclosure of his taxpayer information, under section 69(6)(b). 
 
The High Court held that SARS officials are required – under section 69(1) of the Tax 
Administration Act – to withhold taxpayer information, and that the Public Protector’s 
subpoena powers do not extend to taxpayer information.  It dismissed the conditional 
counter application, holding that it was both procedurally and substantively deficient.  
And the tweets were found to be inadmissible, as their authenticity had not been 
established.  The High Court further held that the Public Protector had acted 
improperly, grossly negligently, in bad faith and with a flagrant disregard for 
constitutional norms and ordered her to pay 15% of the Commissioner’s costs de bonis 
propriis. 
 
The Public Protector applied directly to the Constitutional Court for leave to appeal.  
She argued that there were exceptional circumstances warranting a direct appeal, 
including the urgent need to finalise an ongoing investigation, strong prospects of 
success and the fact that the Court is best placed to deal with the growing tendency 
to grant personal costs orders against the Public Protector.  The Public Protector’s 
power to subpoena, she argued, is part of the power to investigate, under section 
182(1) of the Constitution, and thus could not be limited by the Tax Administration Act.  
It is also an additional power granted under section 182(2) of the Constitution.  
Additionally, argued the Public Protector, section 181(3) of the Constitution obliges 
organs of state, including SARS, to support the Public Protector in fulfilling her 
obligations.  The Public Protector further argued that section 69(1) of the Tax 
Administration Act does not impose an absolute prohibition, and should be interpreted 
not to apply to the Public Protector.  The Public Protector urged the Court to reconsider 
the conditional counter-application.  Finally, the Public Protector argued that there was 
no basis for the personal costs order against her. 
 
The Commissioner opposed the application.  He contended that the Public Protector’s 
attempt to bypass the constitutional hierarchy of courts of appeal was not in the 
interests of justice.  In all other material respects, the Commissioner aligned himself 
with the reasoning of the High Court. 
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In a unanimous judgment penned by Madlanga J (concurred in by Mogoeng CJ, Jafta 
J, Khampepe J, Majiedt J, Mathopo AJ, Mhlantla J, Theron J, Tshiqi J and Victor AJ), 
the Constitutional Court held that the appeal against the High Court’s dismissal of the 
counter application did not engage the Constitutional Court’s jurisdiction, as it simply 
demanded the reconsideration of the application of uncontroversial legal principles.  
The Court thus dismissed the application for leave to appeal the High Court’s dismissal 
of the counter application. 
 
The Court further refused direct leave to appeal in relation to the Public Protector’s 
power to subpoena taxpayer information.  Although the questions regarding the Public 
Protector’s subpoena powers raised constitutional issues – thus engaging the Court’s 
jurisdiction – the Public Protector had failed to show exceptional circumstances 
warranting the bypassing of the ordinary hierarchy of courts.  On the Public Protector’s 
first argument, regarding urgency, the Court held that if acting expeditiously was a 
consideration, the Public Protector would not have gone on a power-testing expedition, 
venturing into unknown, uncertain terrain.  She could have simply requested the 
taxpayer’s consent, which it appeared he was willing to provide.  Alternatively, she 
could have sought a High Court order requiring disclosure.  The urgency argument 
was thus found to have been contrived.  On the second argument for a direct appeal 
– that the Public Protector had strong prospects of success – the Court held that 
section 69(1) clearly prohibits disclosure of taxpayer information, and the Public 
Protector is not listed as an exception to this prohibition.  Any other interpretation would 
have been at odds with the clear wording of section 69(1).  Although the Public 
Protector did not argue that section 69(1) is constitutionally invalid, the effect of her 
argument was the same.  Absent a direct frontal challenge to section 69(1), the Court 
held that there were no reasonable prospects of success. 
 
Without urgency or prospects of success, the other reasons for seeking leave to 
appeal were held to pale into insignificance.  The Court thus refused the application 
for direct leave to appeal on this issue.  
 
The Court granted leave and upheld the appeal against the High Court’s order that the 
Public Protector pay 15% of the taxed costs of the Commissioner de bonis propriis 
(out of her own pocket).  The Court held that the Public Protector had not acted in 
fraudem legis (a concept that refers to something done to circumvent or evade the 
law) by issuing the second subpoena.  Her view that she was entitled to issue the 
subpoena was misguided, but appeared to be genuinely held.  The fact that the Public 
Protector could not make a financial contribution towards sourcing the first opinion in 
one financial year and could pay for the second opinion in the ensuing financial year 
did not establish that she acted mala fide.  And the Public Protector’s failure to share 
the second opinion also did not constitute bad faith – she was not secretive about the 
fact that she would seek a second opinion.  The High Court had further erred in finding 
that the Public Protector had displayed a “proclivity” to act outside the law, or a “deep 
rooted recalcitrance” to accept advice from counsel.  She was entitled to seek a 
second opinion, and acted on the basis of it.  Finally, in stating that a “high standard 
of perfection” is expected from the Public Protector, the High Court had applied an 
unduly high and legally non-existent standard.  The Constitutional Court concluded 
that there was simply no basis for the High Court to have made a personal costs order, 
as the Public Protector had not displayed egregious, reprehensible conduct or a gross 
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disregard for her professional duties.  As a result, the High Court had not exercised its 
discretion judicially, and had misdirected itself in material respects.  The personal 
costs order in the High Court was thus set aside. 
 
The Court pointed out that the office of the Public Protector is a constitutional creation 
that supports constitutional democracy, and that unwarranted costs orders against the 
Public Protector in her personal capacity in work-related litigation could have a chilling 
and deleterious effect on the exercise of her powers.  The Court cautioned against the 
growing trend of seeking personal costs orders in most, if not all, cases against the 
Public Protector.  It urged courts not to fall into the trap of thinking that the Public 
Protector is fair game for automatic personal costs awards.  The Court emphasised 
the fact that out of four matters that had come before it and in which costs de bonis 
propriis against the Public Protector were at issue, it sanctioned a personal costs order 
only in one.  It cautioned that the Judiciary must not be guilty of contributing to the 
weakening of an important constitutional office, regardless of the incumbent.  You 
weaken that office, you weaken our constitutional democracy.  Its potency, its 
attractiveness to those it must serve, its effectiveness to deliver on the constitutional 
mandate, must be preserved for posterity. 

Hlumisa Technology (Pty) Ltd and Another v Voigt N.O and Others (111/2018) 
[2020] ZAECGHC 133 (1 December 2020) 

Rescission of judgment-liquidation--what grounds-common law and/or rule 42 and/or 
section 354(1)of Companies Act 1973 --language of the section is wide enough to 
afford the Court a discretion to set aside a winding-up order both on the basis that it 
ought not to have been granted at all and on the basis that it falls to be set aside by 
reason of subsequent events. 

Costs—de boniis propriis against attorney frim- proceedings were launched about a 
year after the granting of the order sought to be rescinded. 

The application is brought:under Rule 42 of the Uniform Rules of Court and the 
common law; and section 354(1) of the Companies Act of 1973. 

[4]           The order sought to be rescinded was granted on 15 June 2018 whilst 
these proceedings were launched on 15 May 2019. No reason was given why these 
proceedings were launched about a year after the granting of the order sought to be 
rescinded. 

[5]           Rule 42(1) provides as follows: 

(1)      The court may, in addition to any other powers it may have, mero motu or 
upon the application of any party affected, rescind or vary: 

(a)    an order or judgment erroneously sought or erroneously granted in the absence 
of any party affected thereby; 

(b)   an order or judgment in which there is an ambiguity, or a patent error or 
omission, but only to the extent of such ambiguity, error or omission; 

(c)   an order or judgment granted as the result of a mistake common to the parties. 

[6]           Before the order was granted on 15 June 2018, the applicants participated 
fully in the proceedings.  They presented argument to this court. They nevertheless 
allege that the court committed an error in law when granting the order. 
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[7]           It has been held that the court does not have a discretion to set aside an 
order in terms of the sub-rule where one of the jurisdictional facts contained in 
paragraphs (a) – (c) of the sub-rule does not exist. See Swart v ABSA Bank 
Ltd 2009 (5) SA 219 (C) at 222B-C. At least one of the jurisdictional facts is absent 
in this matter, namely that the applicants were not absent when the order sought to 
be rescinded was granted. 

[8]           At common law a judgment can be set aside on the grounds of: 

(a)          fraud; 

(b)          justus error; 

(c)          in certain circumstances where new documents have been discovered; 

(d)          where judgment has been granted by default; and 

(e)          in the absence between the parties of a valid agreement to support the 
judgment, on the grounds of justus causa. (See National Director of Public 
Prosecutions v Phillips 2005 (5) SA 265 (SCA) at 275C-E.) 

[9]           None of the common law grounds of rescission appear to be present in this 
application. Importantly, there does not seem to be any justus error relied upon by 
the applicants. 

[10]        I have been referred to Moraitis Investments (Pty) Ltd and Others v 
Montic Dairy (Pty) Ltd 2017 (5) SA 508 (SCA) at para 12 where the court held: 

“The approach differs depending on whether the judgment is a default judgment or 
one given in the course of contested proceedings. In the former case it may be 
rescinded in terms of either rule 31(2)(b) or rule 42 of the Uniform Rules, or under 
the common law on good cause shown. In contested proceedings the test is more 
stringent. A judgment can be rescinded at the instance of an innocent party if it were 
induced by fraud on the part of the successful litigant, or fraud to which the 
successful litigant was party. As the cases show, it is only where the fraud — usually 
in the form of perjured evidence or concealed documents — can be brought home to 
the successful party that restitutio in integrum is granted and the judgment is set 
aside. The mere fact that a wrong judgment has been given on the basis of perjured 
evidence is not a sufficient basis for setting aside the judgment. That is a clear 
indication that, once a judgment has been given, it is not lightly set aside, and De 
Villiers JA said as much in Schierhout. 

Apart from fraud the only other basis recognised in our case law as empowering a 
court to set aside its own order is justus error. In Childerley, where this was 
discussed in detail, De Villiers JP said that 'non-fraudulent misrepresentation is not a 
ground for setting aside a judgment' and that its only relevance might be to explain 
how an alleged error came about. Although a non-fraudulent misrepresentation, if 
material, might provide a ground for avoiding a contract, it does not provide a ground 
for rescission of a judgment. The scope for error as a ground for vitiating a contract 
is narrow and the position is the same in regard to setting aside a court order. Cases 
of justus error were said to be 'relatively rare and exceptional.” 

[11]        The applicants do make averments seeking to make a case that Mageza AJ 
made certain material wrong findings. This surely cannot be advanced in a 
rescission application. The applicants ought to have proceeded with its abandoned 

http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%285%29%20SA%20219
http://www.saflii.org/cgi-bin/LawCite?cit=2005%20%285%29%20SA%20265
http://www.saflii.org/cgi-bin/LawCite?cit=2017%20%285%29%20SA%20508
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appeal if they felt strongly about this ground. It surely is not justus error for the court 
to have preferred evidence led by one party as against the evidence of another. 

[12]        Section 354(1) of the Companies Act of 1973 provides: 

“354  Court may stay or set aside winding-up 

 (1) The Court may at any time after the commencement of a winding-up, on the 
application of any liquidator, creditor or member, and on proof to the satisfaction of 
the Court that all proceedings in relation to the winding-up ought to be stayed or set 
aside, make an order staying or setting aside the proceedings or for the continuance 
of any voluntary winding-up on such terms and conditions as the Court may deem 
fit.” 

[13]        That section 354(1) does not at all help the applicant is made clear in Ward 
and Another v Suit and Others: In Re: Gurr v Zambia Airways Corporation 
Ltd 1998 (3) SA 175 (SCA) at para 11 – 13 where Scott JA said: 

“The language of the section is wide enough to afford the Court a discretion to set 
aside a winding-up order both on the basis that it ought not to have been granted at 
all and on the basis that it falls to be set aside by reason of subsequent events. 
(Meskin Henochsberg on the Companies Act at 747; see also Joubert (ed) The Law 
of South Africa vol 4 first re-issue para 185 (M S Blackman).) In the case of the 
former, the onus on an applicant is such that generally speaking the order will be set 
aside only in exceptional circumstances. This has been emphasised by the Courts of 
various Provincial and Local Divisions not only in relation to s 354 and its 
predecessor (s 120 of Act 46 of 1926) but also in relation to s 149(2) of 
the Insolvency Act 24 of 1936 which affords a similar discretion to a Court to 
rescind or vary a sequestration order. (See Herbst v Hessels NO en Andere 1978 
(2) SA 105 (T); Aubrey M Cramer Ltd v Wells NO 1965 (4) SA 
304 (W); Abdurahman v Estate Abdurahman 1959 (1) SA 872 (C).)  

 [20]        In order to warrant such an order the court should be satisfied that there 
has been negligence in a serious degree or that the practitioner has acted 
inappropriately in “a reasonably egregious manner.” (See Staibank v South Africa 
Apartheid Museum at Freedom Park and another 2011 (10) BCLR 1058 (CC) at 
para 52, see also South African Liquor Traders Association v Gauteng Liquor 
Board 2009 (1) SA 565 (CC) at para [34]. 

[21]        In Silinga and others v Nelson Mandela Bay Metropolitan 
Municipality (CA266/2017), [2018] ZAECGHC50 (26 June 2018) at para 11, 
Goosen J said: 

“An order that a legal practitioner (or for that matter a representative litigant) should 
pay the costs personally carries with it obviously serious consequences that 
necessarily impinge upon the rights and interests of that representative. It is for this 
reason that, in dealing with such costs orders, a practice has been developed by the 
courts to afford the affected party notice of the intention to impose such order and an 
opportunity to make representations or submissions prior to such order being made. 
This practice usually involves the issuing of a rule nisi calling upon the affected 
person to show cause why such order is not made and is based upon constitutionally 
protected fundamental rights to a fair hearing (see MEC for Health, Gauteng v 
Lushaba 2017 (1) SA 106 (CC) at par [18] – [21]; cf also Tasima (Pty) Ltd v 

https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:%27LJC_a61y1973s354%27%5D&xhitlist_md=target-id=0-0-0-54271
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:%27LJC_a61y1973s354(1)%27%5D&xhitlist_md=target-id=0-0-0-54275
http://www.saflii.org/cgi-bin/LawCite?cit=1998%20%283%29%20SA%20175
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s149
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/cgi-bin/LawCite?cit=1978%20%282%29%20SA%20105
http://www.saflii.org/cgi-bin/LawCite?cit=1978%20%282%29%20SA%20105
http://www.saflii.org/cgi-bin/LawCite?cit=1965%20%284%29%20SA%20304
http://www.saflii.org/cgi-bin/LawCite?cit=1965%20%284%29%20SA%20304
http://www.saflii.org/cgi-bin/LawCite?cit=1959%20%281%29%20SA%20872
http://www.saflii.org/cgi-bin/LawCite?cit=2011%20%2810%29%20BCLR%201058
http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%281%29%20SA%20565
http://www.saflii.org/cgi-bin/LawCite?cit=2017%20%281%29%20SA%20106


661 
 

Department of Transport and Others 2013 (4) SA 134 (GNP); Black Sash Trust 
and others v Minister of Social Development 2017 (9) BCLR 1089 (CC)).” 

[22]        The first respondent stated in his answering affidavit that he would be 
seeking an order that Messrs Majeke Mjali Attorneys be ordered to pay the costs of 
the application de bonis propriis on an attorney and client scale.  Despite such notice 
the applicants persisted with the application which, in my view, was bound to fail. 
The applicant was given ample opportunity to deal with the issue of costs in his 
replying affidavit, but chose not to respond to all averments made regarding the 
order of costs sought by the respondent. 

[23]         In the circumstances, it is ordered that: 

(1)          The application for rescission of the order granted by Mageza AJ on 
15 June 2018 is dismissed. 

(2)          Messrs Majeke Mjali Attorneys shall pay the costs of the 
application de bonis propriis on an attorney and client scale, the one paying the other 
to be absolved. 

(3)          A copy of this order must be served by the Sherriff at the offices of 
Messrs Majeke Mjali Attorneys – East London. 

Phatshoane Henney Attorneys and Another v Trollip, In Re Trollip v 
Phatshoane Henney Attorneys and Another (3683/2018) [2020] ZAFSHC 227 (1 
December 2020) 

Rule 33(4) describes two situations; a mero moto-scenario and an application- 
scenario. In the mero moto-scenario the court has a discretion to order that evidence 
is led and decided separately if legal convenience dictates. In the application-
situation the court shall order separation if convenience so dictates.Separation of 
hearings - special plea of prescription from liability - and quantum - Rule 33(4) 

BACKGROUND 

[1] The incident that caused the litigation occurred on the 28th of November 2009; 11 
years ago. The Respondent was in a motor vehicle accident on the day and she 
sustained bodily injuries. “The plaintiff had a valid claim against the Road Accident 
Fund. The merits of the accident of 28 November 2009 were conceded and the Road 
Accident Fund accepted liability for the plaintiff’s proven or agreed damages.”  

[2] Respondent sues as Plaintiff in her personal capacity for damages against the 
Applicants (practising attorneys), arising out of the alleged negligence on the part of 
the Second Applicant whilst in employ of the First Applicant on the following: 

1. The Applicants were negligent in issuing summons against the RAF out of 
the Regional     Magistrate’s Court – with a jurisdictional limit of R400 000.00; 

2. The Applicants allowed the Respondents claim to become prescribed; 

3. The Respondent alleged that the Applicants “disentitled the plaintiff to fully 
and properly prosecute her claim for the recovery of the quantum of damages 
occasioned by her injuries against the Road Accident Fund”; 

4. The Respondent alleges that the Applicants “advised the plaintiff that she 
had no option but to accept the jurisdiction of the Bloemfontein Regional 

http://www.saflii.org/cgi-bin/LawCite?cit=2013%20%284%29%20SA%20134
http://www.saflii.org/cgi-bin/LawCite?cit=2017%20%289%29%20BCLR%201089
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Magistrate’s Court and thereby limited her compensation claimable to 
R400 000.00”; 

5. The Respondent  also alleges that the Applicants “were negligent in not 
properly quantifying and timeously assessing the Plaintiff’s claim, and in not 
referring the Plaintiff timeously to an orthopaedic surgeon for the purposes of 
a medico-legal report.” 

[3] The Applicants deny that they were negligent and deny both the liability- and 
quantum portions of the action instituted by the Respondent. The Applicants 
furthermore raised a special plea of prescription against the Respondent. 

[4] The judgment turns on the application for the separation of the special plea of 
prescription from the liability- and quantum portion of the matter. 

  

II THE LAW[6] 

[5] Rule 33(4) decrees that: 

“If, in any pending action, it appears to the court mero motu that there is a 
question of law or fact which may conveniently be decided either before any 
evidence is led or separately from any other question, the court may make an 
order directing the disposal of such question in such manner as it may deem 
fit and may order that all further proceedings be stayed until such question 
has been disposed of, and the court shall on the application of any party make 
such order unless it appears that the questions cannot conveniently be 
decided separately.” 

[6] Rule 33(4) describes two situations; a mero moto-scenario and an application- 
scenario. In the mero moto-scenario the court has a discretion to order that evidence 
is led and decided separately if legal convenience dictates. In the application-
situation the court shall order separation if convenience so dictates. 

[7] The considerations 

1. The rule in its present form provides that an application for separation made 
by any party must be ordered unless it appears that the questions cannot 
conveniently be decided separately. 

2. In context; the word convenience means legal appropriateness. The 
separation will be appropriate if in all the circumstances it appeared fitting and 
fair to all the parties concerned.  

3. Each case must be adjudicated on its own peculiarities and merits. 

4. The court must have sufficient information before it to make the decision. 

5. The court may not rule on the merits or law in issue. 

6. The court may not telescope the manner in which the hearing shall or will 
take place. 

7. The court must have a “clear view” that it would be convenient for the 
issues to be separated. 

http://www.saflii.org/za/cases/ZAFSHC/2020/227.html#_ftn6


663 
 

8. In City of Tshwane Metropolitan v Blair Atholl Homeowners 
Association [2019] 1 All SA 291 (SCA) and NK v KM 2019 (3) SA 571 (GJ) it 
was held that careful thought should be given to a separation of issues. 
Convenience and expedition should be the object not heeded when issues are 
inextricably linked and full ventilation of all the issues is more often than not 
the better course and might ultimately prove expeditious and provide finality. 

9. Convenience is appropriateness in all the circumstances. It is when it is 
fitting and fair to the parties concerned and the Court and the interest justice. 

10. It is not only ease and expedience. 

11. Substantial grounds should exist for the exercise of the power. 

12. The advantages and disadvantages likely to follow upon the granting of an 
order must be weighed. If overall, and with due regard to the divergent 
interests and considerations of convenience affecting the parties, it appears 
that the advantages would outweigh the disadvantages, the court would 
normally grant the application. A court should not grant an application for a 
separate hearing unless there appears to be a reasonable degree of likelihood 
that the alleged advantages would in fact result. 

13. The function of the court is to determine, on the available material, the 
nature and extent of advantages and disadvantages that would flow from a 
separation. 

14. The relief is not a mere formality and 'convenience' must be 
demonstrated. It is crucial, therefore, that the court be given sufficient 
information to enable it to come to a meaningful decision. 

15. An important consideration is whether a preliminary hearing will shorten 
the proceedings. It is, however, not the only consideration and the overall 
convenience may be determined by factors other than those relating only to 
the probable duration of the hearing. 

16. If evidence will overlap, it may be inconvenient to grant a separation. 

17. The interests of finality of litigation should be taken into account. 

18. The order should clearly demarcate the issues. In this regard, it is 
necessary that an order be made and that the issue be defined in the order. 
This is so, even where the parties have re-defined the issues by agreement 
and wish different issues to be decided at different hearings. 

19. Practitioners should always bear in mind that if they wish to have issues 
decided separately at different hearings it is essential that they utilise Rule 
33(4) to ensure that the orders made in respect of the separated issues are 
appealable and to avoid the possibility of absolution from the instance if all the 
necessary evidence has not been led. 

20. It should not be assumed that the result of expedience is always achieved 
by separating the issues. In many cases, once properly considered, the issues 
will be found to be inextricably linked even though at first sight they might 
appear to be disconnected. And even where the issues are detached the 
expeditious disposal of the litigation is often best served by ventilating all the 
issues at one hearing, particularly where there is more than one issue that 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2019%5d%201%20All%20SA%20291
http://www.saflii.org/cgi-bin/LawCite?cit=2019%20%283%29%20SA%20571
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might be readily dispositive of the matter. It is only after careful thought has 
been given to the anticipated course of the litigation as a whole that it will be 
possible properly to determine whether it is convenient to try an issue 
separately. 

  

III THE EVIDENCE 

[8] The case for the Applicants is that: 

1. If the separation is granted the parties will only be required to deal with 
whether the Plaintiff had knowledge of the identity of the debtor and the facts 
giving rise to the Plaintiff’s claim on 10 June 2015, alternatively 9 July 2015. 

2. The matter may be finalised in 2 to 4 days. 

3. If the separation is not granted the parties will have to delay with the 
prescription, the liability and the quantum issues. This will require a trial of 
more than 5 days but less than 10 days. 

4. If the separation is not granted it will only cause a trial of long duration and 
an escalation of costs. 

5. The factual evidence relating to the special plea of prescription will only 
relate to the communications between the Plaintiff and the Defendants in the 
period leading up to 10 June 2015 and 9 July 2015. 

[9] The case for the Respondent is that: 

1. The Respondent denies the oversimplification of the matter by the 
Applicants and maintain that the evidence required to prove the issues in 
respect of which the separation is sought will and does overlap with the 
evidence required to prove any of the remaining issues. Therefor the court 
must not grant a separation where it is apparent that such an overlap will 
occur.[7] 

2. The Respondent also assures that duplication of evidence will eventuate 
and separation will result in the lengthening of the trial, the wasting of costs, 
potential conflicting findings of fact and credibility of witnesses and it will 
hinder the opposing party in cross examination. 

   

IV CONCLUSION 

[10] The court was not favoured with much information from the Applicants on the 
witnesses that will be called, the detail thereof, the duplication of evidence, if any, 
and how the issues of prescription, liability and quantum link. The danger of a 
calamity for both parties and the interest of justice should the matter be separated, is 
just too real on the facts released by the Applicants in the papers. Separation of the 
special plea of prescription from the liability- and quantum portion of the matter is not 
convenient in law. 

[11] Costs should follow the cause of the application. 

  

http://www.saflii.org/za/cases/ZAFSHC/2020/227.html#_ftn7
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V ORDER 

The Applicants’ motion is dismissed with costs of two counsels 

Bester NO and Others v Target Brand Orchards (Pty) Ltd and Others 
(22593/2019) [2020] ZAWCHC 183 (21 December 2020) 

Rule 30(1) of the Uniform Rules of Court (“the rules”) to declare that the combined 
summons issued by the plaintiffs constitute an irregular proceeding which falls to be 
set aside Impeachable transactions-voidable preferences in terms of section 29 of 
the Insolvency Act, Act 24 of 1936 (“the Insolvency Act”), and that these dispositions 
should be set aside and repaid to the insolvent estate.-action against five 
defendants-defendants unrelated to one another but the cause of action and 
witnesses are-thus not improper  

The plaintiffs in this matter are the joint liquidators of Moor Fruit and Veg CC t/a The 
Apple Co. (in liquidation) (“Moor Fruit”). In the main action, the plaintiffs caused 
summons to be issued against the five defendants on 19 December 2019 on the 
basis that the defendants received payments from Moor Fruits within a period of six 
months prior to Moor Fruit’s liquidation. The plaintiffs claim that these payments 
constitute voidable preferences in terms of section 29 of the Insolvency Act, Act 24 
of 1936 (“the Insolvency Act”), and that these dispositions should be set aside and 
repaid to the insolvent estate. All five defendants are defending the main action. 

[2] In the present proceedings, there are two interlocutory applications relating to the 
main matter. These applications only concern the plaintiffs and the first and second 
defendants. (For convenience, I shall continue to refer to the plaintiffs as “the 
plaintiffs” in these interlocutory applications, and to the first and second defendants 
by their names as referred to hereunder). 

2.1  The first is an application by the plaintiffs against the first defendant 
(“Target Brand”) to compel it to deliver trial particulars in response to a 
request by the applicants to that effect. 

2.2  The second is an application by the second defendant (“Funky Fruit”) in 
terms of rule 30(1) of the Uniform Rules of Court (“the rules”) to declare that 
the combined summons issued by the plaintiffs constitute an irregular 
proceeding which falls to be set aside. The plaintiffs also brought a counter-
application for default judgment against Funky Fruit on the basis that the latter 
failed to timeously file a plea after a notice of bar has been served on it in 
terms of rule 26, and that it is now debarred from filing such plea. Belatedly, 
Funky Fruit also brought an application for, amongst other, the bar against it 
to be uplifted. 

[3] The interlocutory issues before me, therefore, are firstly those between the 
plaintiffs and Target Brand, and secondly those between the plaintiffs and Funky 
Fruit.  For reasons that will become apparent, it is expedient to deal with the issues 
between the plaintiffs and Funky Fruit first. 

 THE ISSUES BETWEEN THE PLAINTIFFS AND FUNKY FRUIT 

The rule 30(1) application 

[4] After summons was issued and served on Funky Fruit on 19 December 2019 in 
the main action, the latter, through its attorneys, filed its notice of intention to defend 
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on 6 January 2020. On 14 January 2020, Funky Fruit, notified the attorneys for the 
plaintiffs in writing that it objected to the summons as an irregular step in terms of 
rule 30 (1). The reason being that the action was instituted against five defendants 
who are independent of one another, and the causes of action against the respective 
defendants are not linked to one another.  The written notice called on the applicants 
to withdraw the irregular step within 10 days.  It specifically stated that should the 
summons not be withdrawn as it then stood, Funky Fruit will be left with no 
alternative but to bring an application in terms of rule 30 to have the summons set 
aside.  This written notice which came in the form of a letter clearly constituted a 
notice in terms of rule 30(2)(b). In terms of this rule a party is required to afford its 
opponent an opportunity to remove a cause of complaint within 10 days of the 
notifying party becoming aware of such cause of complaint. The letter contained all 
the necessary requirements as set out in rule 30(2)(b). 

[5] On 16 January 2020, the attorneys for the applicants informed the attorney for 
Funky Fruit that the applicants had no intention of withdrawing their summons, or 
amending the particulars of claim as suggested in the rule 30(2)(b) notice.  

[6] On 14 February 2020, Funky Fruit served a further notice in terms of rule 30(2)(b) 
on the plaintiffs, which contained the same complaint as made in the letter dated 14 
January 2020. 

[7] On 18 February 2020, the plaintiffs’ attorneys responded, by reminding the 
attorneys for Funky Fruit that they had already been notified of the purported 
irregular step and that they (the plaintiffs’ attorneys) had rejected the opportunity to 
remove the cause of complaint. The plaintiffs’ attorneys further advised that due to 
the failure by Funky Fruit to bring an application within the required 15 day stipulated 
period, its right to do so had lapsed unless condoned. In the premise, the plaintiffs’ 
attorneys called on Funky Fruit to deliver its plea before close of business on 19 
February 2020. 

[8] On 21 February 2020, Funky Fruit’s attorney advised that they would file a Rule 
30 notice and on 28 February, the plaintiffs served a notice of bar on Funky Fruit. 
Funky Fruit failed to deliver its plea within five days of receiving the notice of bar and 
the plaintiffs accordingly proceeded to apply for default judgment in terms of rule 31 
on the basis that Funky Fruit had failed to deliver its plea after having been required 
to do so. 

[9] The application for default judgment was set down for 29 May 2020. Funky Fruit 
opposed the granting of default judgment on the basis that it intended to pursue an 
application in terms of rule 30(1). The matter was before Francis AJ, who accordingly 
ordered Funky Fruit to file its Rule 30 application by no later than 5 June 2020, and 
ordered Funky Fruit to pay the wasted costs of the day. 

[10] According to Mr Van der Merwe, who appeared on behalf of the plaintiffs, the 
order of Francis AJ was made without prejudice to the plaintiffs’ objections raised in 
respect of the rule 30(1) application that was to be brought in terms of that order. In 
this regard, Funky Fruit brought an application for the condonation of the late filing of 
its application in terms of rule 30(1), which condonation application is under 
consideration in this judgment. 

[11] Ms Forster, who was not involved in the matter when it came before Francis AJ, 
received instructions shortly before the matter appeared before me. She contends 
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that the rule 30(1) application was not defective due to the extension granted to file 
same until 5 June 2020. This contention is not borne out by the application for 
condonation of the late filing of the rule 30(1) notice. The condonation application is 
also dealt with in the heads of argument filed by Funky Fruit, which was prepared by 
Mr Zazeraj whom Ms Forster replaced. There was also no application for 
condonation when Francis AJ considered the matter on 29 May 2020. Furthermore, 
paragraph 22 of the plaintiffs’ answering affidavit in the rule 30(1) application, the 
plaintiffs’ attorney, Mr Muller states that on 29 May 2020, when the matter was set 
down for default judgment against the second defendant, the latter opposed the 
granting of default judgment on the basis that it intended to pursue a rule 30(1) 
application. The matter was postponed for this reason. It is clear that the rule 30(1) 
application had to be accompanied by an application for condonation, which it was. 

  

Is there an irregular step? 

[12] I shall first deal with the merits of the rule 30(1) application and then return to the 
condonation application in respect of the late filing thereof. 

[13] A court will grant a rule 30(1) application if it is satisfied that there is an irregular 
step, that the party brining such application has not taken any further step in the 
cause of the matter with knowledge of such irregular step, has given its opponent 
notice to remove such step within 10 days of the former becoming aware of the step, 
and importantly, if the applicant will suffer prejudice unless the irregular step is 
removed. In this regard, see Afrisun Mpumalanga (Pty) Ltd v Kunene NO and 
Others 1999(2) SA 599 (TPD) where it was held by Southwood J (at 611 C-F); 

“With regard to the Rule 30 application Mr Van der Linde pointed out that such an 
application will be granted only where the irregular step would cause prejudice to the 
applicant seeking to set it aside. In support of this argument he referred to Trans-
African Co Ltd v Maluleka 1956 (2) SA 273 (A) at 276 F-H; SA Metropolitan 
Lewensversekering-maatskappy Bpk v Louw NO 1981 (4) SA 329 (O) at 333 D-F 
and 333 H-334 E; De Klerk v De Klerk 1986 (4) 424 (W) at 426 F- 427 B; Consani 
Engineering (Pty) Ltd v Anton Steinecker Maschinenfabriek GmbH 1991 (1) SA 
823 (T) at 824 G-H; and Sasol Industries (Pty) Ltd t/a Sasol 1 v Electrical Repair 
Engineering (Pty) Ltd t/a L H Marthinusen 1992 (4) SA 466 (W) at 496 G. The 
prejudice that is referred to is prejudice which will be experienced in the further 
conduct of the case if the irregular step is not set aside. There is no prejudice if the 
further conduct of the case is not affected by the irregular step and the irregular step 
can simply be ignored.” 

[14] The basis of the Rule 30(1) application is that Funky Fruit contends that the 
combined summons against the five defendants constitute an irregular proceeding in 
that the plaintiff should have instituted separate claims against each of the 
defendants as the claims against them are separate and independent from each 
other. 

[15] During argument, Ms Forster requested that in the event that the rule 30(1) 
application is not granted, for the separation of the matter in terms of rule 10(5). 

[16] The affidavit in support of the rule 30(1) application is based without any 
reference to rule 10(3), which provides: 

http://www.saflii.org/cgi-bin/LawCite?cit=1956%20%282%29%20SA%20273
http://www.saflii.org/cgi-bin/LawCite?cit=1981%20%284%29%20SA%20329
http://www.saflii.org/cgi-bin/LawCite?cit=1991%20%281%29%20SA%20823
http://www.saflii.org/cgi-bin/LawCite?cit=1991%20%281%29%20SA%20823
http://www.saflii.org/cgi-bin/LawCite?cit=1992%20%284%29%20SA%20466
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“Several defendants may be sued in one action either jointly, jointly and 
severally, separately or in the alternative, whenever the question arising 
between them or any of them and the plaintiff or any of the plaintiffs depends 
upon the determination of substantially the same question of law or fact which, 
if such defendants were sued separately, would arise in each separate 
accent.” 

[17] Besides the rules, the common law also provides for multiple defendants to be 
joined on the grounds of convenience. In Rabinowitz and Another NNO v Ned-
Equity Insurance Co Ltd and Another 1980 (3) SA 415 (W), Nichols J opined (at 
419 E); 

“The Rule [10(3)] is not and was not intended to be exhaustive of the cases in 
which a plaintiff may join separate defendants in one action (cf Lewis NO v 
Schoeman NO and Others 1951 (4) SA 133 (N)). Under the common law a 
number of defendants may be joined whenever convenience so requires 
subject to the power of the Court to order separation of the actions (see Van 
der Lith v Alberts and Others 1944 TPD17).” 

[18] Under Rule 12(1) of the union rules, which was replaced by rule 10(3), a plaintiff 
could only sue more than one defendant where it was unclear which of them were 
liable, but in terms of the common law, it was always subject to convenience to join 
more than one defendant (see Herbstein and Winsen: The Civil Practice of the 
High Courts of South Africa, 5th ed, 213). Rule 10(3) has widened the scope for 
multiple defendants to be sued in one action, but, as held in Rabinowitz (supra), the 
rule is not exhaustive of cases where a party may be joined, as the common law 
power to allow joinder still prevails where it is convenient to do so. 

[19] Mr Van der Merwe argued, correctly in my view, that the paramount reason for 
the plaintiffs joining each of the defendants in the main action is because the relief 
claimed against them depends on the determination of exactly, or substantially, the 
same questions of law and facts. Each of the defendants have a direct and 
substantial interest in the subject matter thereof. I agree with him that it will be 
convenient for the claims against the five defendants to be dealt with in one trial. The 
claims are all based on the same principles of law in terms of section 29 of the 
Insolvency Act. It will save the court substantial time and costs if the claims are 
considered in one single action instead of five different trails having to be conducted. 

[20] It is obvious that the same witnesses will have to testify for the plaintiffs in five 
different hearings had five different actions been instituted against the five 
defendants. This would have been a waste of the court’s time, would be extremely 
cumbersome, and would have come at considerable more costs. The state of Moor 
Fruit’s liquidity when each of the impugned dispositions was made and the effect of 
Moor Fruit’s liquidity of each of these dispositions are relevant to all the parties 
concerned. It is therefore convenient and in the interest of all the parties that the 
claims against all five defendants be dealt with in one trial. 

[21] In my view, Funky Fruit will not suffer any prejudice in the matter constituted as 
is with the five defendants, but the contrary is true – it is for the benefit of all the 
parties involved that the claims by the applicants proceed against the various 
defendants in one action. 

http://www.saflii.org/cgi-bin/LawCite?cit=1980%20%283%29%20SA%20415
http://www.saflii.org/cgi-bin/LawCite?cit=1951%20%284%29%20SA%20133
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[22] For the reasons set out above and, in my view, the effective administration of 
justice dictates against the granting of the rule 30(1) application. The same reasons 
pertain against the granting of an order in terms of rule 10(5), i.e. for the separation 
of trials as belatedly requested for by Ms Forster during oral argument. 

 [59] In my view, what I have dealt with thus far in this judgment are sufficient 
grounds to justify dismissal of the plaintiffs’ application for particulars. There are, 
however, further matters which I need to mention, and I do so briefly. 

[60] The first relates to the plaintiffs’ replying affidavit, which Mr Beyleveld, who 
appeared on behalf of Target Brand argued raised new matter and which he initially 
sought to have struck out. When the matter was on the roll on 25 August 2020, 
however, the parties agreed to an order, without prejudice and without Target Brand 
admitting that the application to strike out was incorrectly, or improperly launched. In 
terms of that order, it was agreed that Target Brand would withdraw the application 
to strike out. In relation to what Target Brand alleged were new material, it retained 
the right to file a further answering affidavit and the plaintiffs retained the right to file 
a further replying affidavit thereto. This resulted in five different sets of affidavits filed 
in this matter, which perverts the aim of the rules to dispose of these types of 
interlocutory applications as expeditiously as possible in order to get to the real 
issues between the parties. 

[61] Secondly, I do want to mention that by the time that the plaintiffs filed their 
replying affidavit, Target Brand had already delivered its reply to the particulars 
sought. The plaintiffs, however, not satisfied with the replies, persisted with the 
application and sought better particulars in respect of certain requests. Mr Beyleveld 
argued that this required a new application, or at least, an amendment of the notice 
of motion. Because of the conclusion I reached, I find it unnecessary to deal with this 
issue any further. 

[62] Lastly, I must mention that I did consider the merits of those requests persisted 
with, and I am of the view that these, in the exercise of my discretion, should be 
denied. The information sought are, in my view, not strictly necessary for the 
plaintiffs to prepare for trial. I agree with Mr Beyleveld, that in respect of certain of 
the particulars sought (those in paragraphs 6.2 to 6.2.4 and paragraphs 15 to 15 to 
15.4) the plaintiffs are trying to elicit evidence that do not form part of their cause of 
action or the defence pleaded by Target Brand. In respect of much of the other 
particulars sought, Target Brand indicated that they have no knowledge of the 
allegations pleaded by the plaintiffs.  

[64] In the result, I order the following: 

(A) IN RELATION TO THE ISSUES BETWEEN THE PLAINTIFFS AND THE 
SECOND DEFENDANT 

1. The second defendant’s application in terms of rule 30(1) is dismissed. 

2. The second defendant’s application for the upliftment of the bar is 
dismissed. 

3. The plaintiffs’ application for default judgment is dismissed. 

4. The second defendant is to pay the plaintiffs’ costs. 
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(B)  IN RELATION TO THE ISSUE BETWEEN THE PLAINTIFFS AND THE 
FIRST DEFNDANT 

5. The plaintiffs’ application for an order to compel the first defendant to 
deliver further and better trial particulars, is dismissed. 

6. The plaintiffs are to pay the first defendant’s costs. 

  

Smit v Minister of Justice and Correctional Services and Others (CCT 235/19; 
243/19) [2020] ZACC 29 (18 December 2020) 

Constitutional law--Breach of separation of powers — lack of Magistrate discretion — 
Section 12 of the Constitution — insufficient safeguards to protect the right not to be 
deprived of freedom arbitrarily. Section 63 assigns plenary legislative power to the 
minister — Breach of doctrine of separation of powers. Extradition Act 67 of 1962 — 
Constitutionality of section 5(1)(a) — section is unconstitutional. 

 
On Friday, 18 December 2020 , the Constitutional Court handed down judgment in an 
application for confirmation of an order of the High Court of South Africa, Cape Town 
(High Court), which declared section 63 of the Drugs and Drug Trafficking Act 140 of 
1992 (Drugs Act) and certain amendments made to schedules 1 and 2 thereof, 
inconsistent with the Constitution and invalid. The judgment also addressed an 
application for direct appeal seeking the declaration of constitutional invalidity of 
schedules 1 and 2 of the Drugs Act in their entirety, as well as of section 5(1)(a) of the 
Extradition Act 67 of 1962. 
 
The applicant, Mr Jason Smit, was alleged to have committed offences related to the 
intent to supply cannabis while residing in the United Kingdom (UK). In 2011, the UK 
delivered a request for the applicant’s extradition, for him to stand trial in connection 
with the alleged offences. The respondent, the Minister of Justice and Correctional 
Services (the Minister), subsequently in the same year, issued a notice in terms of 
section 5(1)(a) of the Extradition Act, requesting the Magistrate, Pretoria, to issue a 
warrant for the applicant’s arrest as a precursor to the conduct of an extradition 
enquiry. The warrant was duly issued, and Mr Smit was arrested thereunder on 18 
March 2015 and brought before a Magistrate in Somerset West. The matter was 
postponed for an extradition enquiry, and he was released on bail. His bail has been 
extended since then. 
 
On 5 August 2015, Mr Smit instituted proceedings in the High Court seeking an order 
declaring section 63 of the Drugs Act, as well as Schedules 1 and 2 thereof, 
constitutionally invalid. Mr Smit submitted that section 63 allows the Minister, by notice 
in the government gazette and after consultation with the Minister of Health, to include, 
delete or otherwise amend substances in the relevant schedules. Mr Smit further 
submitted that the power conferred on the Minister was a plenary legislative power 
and, when exercised by a member of the executive, it breached the separation of 
powers doctrine. The Minister has repeatedly exercised the power conferred in terms 
of section 63 since the commencement of the Drugs Act which, Mr Smit submitted, 
amounts to the legislature assigning its law-making power, to a member of the 
executive.  
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In respect of the challenge to section 5(1)(a) of the Extradition Act, Mr Smit submitted 
that a Magistrate is empowered to issue a warrant of arrest for a person upon receipt 
of a notification from the Minister that an extradition request has been received in 
respect of such person from a foreign State. Mr Smit sought to impugn section 5(1)(a) 
on the basis that the Magistrate does not exercise an independent discretion regarding 
the issuing of the warrant, but is merely directed to do so by the Minister. Mr Smit 
submitted further that, section 5(1)(a) unjustifiably infringes upon section 12(1)(a) of 
the Constitution, which affords everyone a right not to be deprived of their freedom 
arbitrarily or without just cause. 
 
The High Court held that section 63 of the Drugs Act represented a violation of the 
separation of powers and a usurpation of the legislative making powers of parliament.  
It further held that the delegation of the powers to amend the schedules to the Drugs 
Act, which contains criminal sanctions related to the drugs listed in the relevant 
schedules, results in the subversion of the requisite public consultative processes. The 
High Court consequently declared section 63, along with the amendments made to 
Schedules 1 and 2 by the Minister, unconstitutional and invalid.  
 
Regarding section 5(1)(a) of the Extradition Act, the High Court reasoned that the 
challenge was based on a fundamental misconception of the purpose behind the issue 
of a warrant within the context of the extradition process. The court found that it is 
always within the powers of a Magistrate, depending on the circumstances, to exercise 
the discretion on whether or not to issue the warrant. The court further found that the 
issue of a warrant in the context of section 5(1)(a) cannot be said to be arbitrary or 
without just cause, and that there are sufficient and important safeguards built into the 
extradition enquiry to ensure a procedurally fair enquiry for persons such as the 
applicant. It then concluded that since there is no limitation on the applicant’s 
constitutionally protected rights, in terms of section 12(1)(a) of the Constitution, it was 
not necessary to engage in the justification analysis. 
 
In the Constitutional Court, Mr Smit’s submissions consisted of two components. First, 
he sought to confirm the order and judgment of the High Court declaring 
unconstitutional and invalid, section 63 of the Drugs Act together with certain 
amendments to the schedules, as provided in terms of section 172(2)(d) of the 
Constitution. Second, Mr Smit sought leave to appeal directly to this Court against 
certain parts of the High Court’s judgment and order. In this respect, Mr Smit sought 
to have the schedules to the Drugs Act declared unconstitutional and invalid in their 
entirety, as section 63 allows the Minister rather than parliament, to determine which 
substances or plants are prohibited or permitted in South Africa. Mr Smit also sought 
to rely on the decision of this Court in order to bolster its submission that the impugned 
provisions of the Drugs Act were invalid. 
 
Concerning section 5(1)(a) of the Extradition Act, Mr Smit submitted that the section 
is unconstitutional because it allows a Magistrate to violate an individual’s liberty based 
on the discretion of the executive, depriving that individual of his right to freedom and 
security of the person protected by section 12(1)(a) of the Constitution. Mr Smit argued 
that the power to issue a warrant is vested with the Minister, since an arrest warrant 
may be issued by the Magistrate, solely on notification by the Minister of the reception 
of an extradition request. 
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The Minister argued that the schedules to the Drug Act were enacted by parliament 
jointly with the Act itself and that only the amendments to the schedules that followed, 
were made pursuant of section 63. The Minister further argued that, to succeed, Mr 
Smit’s attack must be based on a contention that the inclusion of cannabis in Schedule 
2 occurred through the process of amendment provided for in section 63. Mr Smit, 
therefore, failed to show that his rights or interests are directly affected by the 
challenged law or conduct, being the amendment of the schedules in terms of section 
63. Further, the Minister argued that the effect of the order of constitutional invalidity 
in Prince only relates to possession for private use whilst in this matter, the applicant 
is alleged to have cultivated the cannabis. 
 
With respect to section 5(1)(a) of the Extradition Act, the Minister submitted that the 
section does not infringe 12(1)(a) of the Constitution, as the extradition process does 
not permit the arrest of a person that is arbitrary or without cause. It is merely the first 
step in a process, which is designed to balance South Africa’s international interests 
and obligations, and the rights and freedoms of the person whose extradition is sought. 
The extradition process includes certain safeguards to protect the interest of the 
person, including section 9 thereof, which provides that where a person has been 
arrested, they must be brought before a Magistrate, at which point such Magistrate 
must hold an enquiry. The person arrested may also apply for and be granted bail as 
soon as possible after the arrest. 
 
The main judgment penned by Tshiqi J (Jafta J, Mhlantla J and Victor AJ concurring) 
confirmed the order of constitutional invalidity made by the High Court in respect of 
section 63 of the Drugs Act. It held that section 63 is unconstitutional as it gives the 
Minister plenary legislative power since the schedules are essentially part of the Act, 
and therefore the section delegates original power to amend the Act itself. It also held 
that such section was a complete delegation of original legislative power to the 
executive with no clear and binding framework for the exercise of the powers, which 
renders it constitutionally invalid. The main judgment held that section 63 undermines 
the doctrine of separation of powers. As a result, the main judgment declared section 
63 of the Drugs Act and the amendments effected by virtue of that section to be 
constitutionally invalid. The main judgment suspended the declaration of invalidity for 
24 months to allow parliament to cure the defect. 
 
In relation to the direct appeal seeking to declare the entirety of the schedules as 
invalid, the main judgment held that the original schedules were promulgated by 
Parliament and could not be impugned.  As such a declaration that section 63 is 
inconsistent with the Constitution means that only the purported amendments made 
under section 63 should be set aside. It thus dismissed Mr Smit’s direct appeal in this 
regard. 
 
Regarding the direct appeal to seek the declaration of invalidity of section 5(1)(a) of 
the Extradition Act, the main judgment finds that section 5(1) is capable of a 
constitutional interpretation. Such interpretation is based on the fact that the 
empowering provision uses permissive language to the effect that a Magistrate may 
issue a warrant, and that the use of permissive language signifies conferral of a 
discretion. The main judgment finds that the Magistrate must determine whether the 
warrant to be issued would arbitrarily deprive the arrested person of his or her freedom. 
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The main judgment finds that section 5(1)(a) does not deprive a Magistrate of 
discretion. It, in itself, does not undermine judicial independence as the section merely 
sets out a condition that must exist before the power to issue the warrant may be 
exercised. It cannot follow that once the condition has been satisfied, the Magistrate 
has been deprived of discretion and is obliged to issue a warrant. The main judgment 
thus declared section 5(1)(a) of the Extradition Act to be constitutionally compliant and 
would have dismissed the appeal with regards to that aspect. 
 
The majority judgment penned by Madlanga J (Mogoeng CJ, Khampepe J, Majiedt J, 
Mathopo AJ and Theron J concurring) agreed with all of the first judgment’s 
conclusions, save for its dismissal of the section 5(1)(a) challenge.  The majority 
judgment upheld the appeal against that dismissal and declared section 5(1)(a) 
unconstitutional.  It reasoned that the procedural facet of the section 12(1)(a) right not 
to be deprived of freedom arbitrarily requires judicial oversight, to ensure that 
appropriate safeguards are followed.  And this requirement is satisfied only if a Judicial 
Officer plays the role of a Judicial Officer, and not merely one of rubberstamping. 
 
Unlike section 5(1)(b), which allows the Magistrate to exercise a discretion, 
section 5(1)(a) establishes the following jurisdictional facts: a notification, by the 
Minister; that the Minister has received a request from a foreign State; that the request 
is for the surrender of the person concerned to the foreign State; and that the request 
is in respect of an extraditable offence. A Magistrate must issue the warrant if what 
this section stipulates is satisfied.  As a result, not much is required of the Magistrate 
to exercise her or his mind on what must be done. Mainly, she or he is required to act 
on the mere say-so of the Minister. That does not in the least afford the procedural 
safeguards necessary under section 12(1)(a) of the Constitution. 
 
The majority judgment held that the word “may” in section 5(1)(a) means no more than 
that a Magistrate is being afforded a power to issue a warrant under either section 
5(1)(a) or section 5(1)(b), whichever is applicable. It does not confer a discretion in 
these circumstances.  And, to the extent that section 5(2) provides that any warrant 
issued in terms of section 5(1) shall be in the form and shall be executed as closely 
as possible to the manner prescribed in respect of warrants in general, that section 
does not assist the first judgment. “Form” relates to what the warrant must look like, 
and “execution” is plainly irrelevant to the issue. Section 5(2) does not import the 
factors to be taken into account when a warrant is issued under section 43(1) of the 
CPA. Therefore, it does not serve to save section 5(1)(a) from a lack of factors that 
afford the Magistrate the requisite discretion. 
 
Finally, the majority judgment held that section 5(1)(a) breaches the separation of 
powers principle, as it requires a Magistrate to issue a warrant of arrest upon receipt 
of a notification from the Minister – a member of the Executive. It makes it impossible 
for a Magistrate to act as an independent arbiter and to exercise the kind of oversight 
that guarantees procedural safeguards. 
 
PRESIDENT APPOINTS JUDGE DESAI AS LEGAL OMBUDSMAN 
Legal Practice Act—section 47—ombudsman—appointment of first ombud 
President Cyril Ramaphosa has appointed recently retired Honourable Justice 
Sirajudien Desai as the Legal Services Ombud in terms of Section 47 of the Legal 
Practice Act No 28 of 2014. 
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Judge Desai is empowered to investigate complaints, alleged maladministration, 
within the ambit of the Act, and actions which may affect the integrity of the legal the 
profession, among others. 
Following discussions with Minister of Justice and Correctional Services Ronald 
Lamola the President has appointed Justice Desai to advance and safeguard the 
integrity of the legal profession in the country. 
President Ramaphosa said: “Judge Desai has devoted the greater part of his life to 
serving the nation as a judge and I am confident he will take the legal profession to 
new heights by ensuring that those in the profession meet the ethical standards 
required in a legal system that serves all South Africans with fairness and dignity 
within the rule of law.” 
The appointment of Judge Desai is with effect from 16 December 2020 for a term of 
seven years. 
48  Powers and functions of Ombud 

(1) (a) In addition to the other powers and functions conferred on or assigned to 
him or her in this Act, and for the purposes of achieving the objects referred to in 
section 46, the Ombud is competent to investigate, on his or her own initiative or on 
receipt of a complaint, any alleged- 

     (i)   maladministration in the application of this Act; 
    (ii)   abuse or unjustifiable exercise of power or unfair or other improper conduct or undue 

delay in performing a function in terms of this Act; 
   (iii)   act or omission which results in unlawful or improper prejudice to any person, 

which the Ombud considers may affect the integrity and independence of the legal 
profession and public perceptions in respect thereof. 
OTHER IMPORTANT SECTIONS: Section 42 Monitoring by Legal Services Ombud 

   CHAPTER 5 of the LPA 
LEGAL SERVICES OMBUD 
   45   Establishment of Office of Legal Services Ombud 
   46   Objects of Ombud 
   47   Appointment and independence of Legal Services Ombud 
   48   Powers and functions of Ombud 
   49   Term of office of Ombud 
   50   Acting Ombud and filling of vacancies 
   51   Staff, finances and accountability of Office of Ombud 
   52   Annual report 

 

 

Baloyi v Public Protector and Others [2020] ZACC 27 

Jurisdiction--Labour Relations Act 66 of 1995 — section 157(1) — concurrent 
jurisdiction — unlawful termination 

[1] What this matter essentially raises for determination is whether the High Court 
has jurisdiction over an allegedly unlawful termination of a fixed-term contract of 
employment.  The extent of the High Court’s jurisdiction in respect of disputes arising 
in the employment setting is a vexed question on which courts and legal 
commentators have long been divided.  In a series of cases culminating 
in Gcaba,[this Court has provided guidance regarding the proper extent of the High 
Court’s jurisdiction in relation to claims that arise in the labour context.  While these 

http://ipproducts.jutalaw.co.za.uplib.idm.oclc.org/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a28y2014c5%27%5d&xhitlist_md=target-id=0-0-0-348809
http://ipproducts.jutalaw.co.za.uplib.idm.oclc.org/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a28y2014s45%27%5d&xhitlist_md=target-id=0-0-0-348811
http://ipproducts.jutalaw.co.za.uplib.idm.oclc.org/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a28y2014s46%27%5d&xhitlist_md=target-id=0-0-0-348813
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judgments were specifically concerned with administrative law claims arising in the 
labour context, they nevertheless provide general principles to guide the 
determination of whether the High Court enjoys jurisdiction over a labour 
dispute.  However, there continue to be varied approaches by the courts to when a 
matter falls within the exclusive jurisdiction of the Labour Court. 

 Background 

[2] The applicant is Ms Louisah Basani Baloyi, the former Chief Operations Officer in 
the Office of the Public Protector, which is the first respondent.  The Public Protector, 
Ms Busisiwe Mkhwebane, is cited in her personal capacity as the second 
respondent.  The third respondent, Mr Vussy Mahlangu, is the Chief Executive 
Officer of the Public Protector. He is also cited in his personal capacity as the fourth 
respondent.  Ms Baloyi seeks personal costs awards against Ms Mkhwebane and 
Mr Mahlangu. 

[3] Ms Baloyi was employed by the Office of the Public Protector on a five-year 
contract with effect from 1 February 2019.  The contract provided for a six-month 
probation period (ending on 31 July 2019), which could be extended for not more 
than twelve months.  At the end of the probationary period, the Office of the Public 
Protector would be entitled to either terminate Ms Baloyi’s employment in terms of 
clause 5.3 or confirm her appointment if it was satisfied with her “level of 
performance” in terms of clause 5.5. 

[4] Ms Baloyi’s six-month probation period ended on 31 July 
2019.  On 8 October2019, Ms Baloyi received a letter from Mr Mahlangu inviting her 
to make representations on the confirmation of her employment contract.[2]  She did 
so in writing on 15 October 2019.  On 21 October 2019, Ms Baloyi received a further 
letter from Mr Mahlangu, stating that the Office of the Public Protector was unable to 
confirm her permanent employment and that her contract would terminate on 31 
October 2019.  The reasons provided were that she was “not suitable for the role of 
COO taking into account her overall capability, skills, performance and general 
conduct in relation to the position”. 

[5] Ms Baloyi launched an urgent application in the High Court, Gauteng Division, 
Pretoria, on the basis that the termination of her employment was unlawful and that 
Ms Mkhwebane, in her capacity as the Public Protector, had not complied with her 
constitutional obligations in terms of section 181(2) of the Constitution.  The alleged 
unlawfulness of the termination had two aspects: first, the termination amounted to a 
breach of contract and, secondly, it amounted to an exercise of public power that 
breached the principle of legality, a standard to which all exercises of public power 
are measured.  Ms Baloyi founded her case on “contract, the Constitution and the 
Public Protector’s public duties as an organ of state”  

[6] The relief sought by Ms Baloyi in the High Court was three-fold.  Ms Baloyi 
approached the High Court seeking, first, a declaratory order that the decision to 
terminate her employment contract was unconstitutional, unlawful, invalid and of no 
force and effect and, secondly, flowing from that, an order setting aside the 
termination decision.  Thirdly, Ms Baloyi sought a declaratory order to the effect that 
Ms Mkhwebane, in her official capacity, had failed to fulfil her obligations under 
section 181(2) of the Constitution. 
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[7] The High Court dismissed Ms Baloyi’s application on the basis that it did not have 
jurisdiction over the dispute and that it should have been brought before the 
Labour Court.  The High Court reasoned that  Ms Baloyi’s contention that her 
employment contract had been terminated unlawfully rested on the allegation that it 
was terminated contrary to the Policy on Probation and Disciplinary Policy of the 
Office of the Public Protector and was taken by an official without the necessary 
authority.  It also attributed significance to the fact that Ms Baloyi’s employment 
contract contained a clause stating that the employment relationship could be 
terminated at the end of the probationary period in accordance with the requirements 
of the Labour Relations Act (LRA).[4]  The High Court also noted that Ms Baloyi’s 
employment contract incorporated the Policy on Probation of the Office of the Public 
Protector, which stipulates that “following the recommendation to annul the 
appointment, Human Resource Division should take the necessary steps as per the 
provisions of the Labour Relations Act&rdquo;. 

[8] The High Court concluded that not only did Ms Baloyi make allegations that in 
essence raised “a labour dispute as envisaged by the LRA”,  the employment 
contract itself “point(ed) to the LRA as the vehicle for vindicating the rights under 
it”.[5]  Relying on dicta from this Court’s judgments in Chirwa and Gcaba, the High 
Court concluded that it was precluded from hearing the matter.  The High Court did 
not consider whether the decision to terminate Ms Baloyi’s employment was taken 
for an ulterior purpose, nor did it consider whether the conduct of the second 
respondent was otherwise unconstitutional insofar as it allegedly fell short of what is 
required by section 181(2) of the Constitution.  It made no ruling regarding the 
declaratory relief. 

[9] Ms Baloyi’s application to the High Court for leave to appeal to the Supreme 
Court of Appeal was conditional on leave for direct appeal to this Court being 
refused.  In this Court, she seeks a review of the decision to terminate her 
employment and an order for reinstatement (review relief).  She also seeks a 
declaratory order that the second respondent violated her constitutional obligations 
under section 181(2) of the Constitution (declaratory relief).  Ms Baloyi also 
challenges the High Court’s finding that it did not have jurisdiction in relation to both 
the declaratory relief and the review relief (jurisdictional challenge). 

  

Jurisdiction 

[10] Ms Baloyi contends that this Court has jurisdiction to adjudicate on the merits of 
her application (concerning the review and declaratory relief) as well as her 
jurisdictional challenge.  The respondents contend that this Court lacks jurisdiction in 
relation to both aspects.  They submit that the jurisdictional challenge hinges on the 
interpretation of the applicant’s pleadings in the High Court and that this turns on a 
question of fact insofar as the Court has been asked to determine which cause of 
action Ms Baloyi raised in her pleadings before the High Court.  Furthermore, they 
argue that, even if the interpretation of pleadings were a “residual question of law”, it 
would not raise a constitutional matter.  The respondents submit further that this 
Court is also not called upon to interpret the LRA since the parties are ad idem as to 
the interpretation of the applicable statute and even the interpretation of the leading 
cases. 
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[11] Ms Baloyi’s jurisdictional challenge turns on a question of law.  Simply put, 
Ms Baloyi asks this Court to answer the following question: does section 157(1), 
read with section 157(2) of the LRA, extend the Labour Court’s exclusive jurisdiction 
over an alleged unlawful termination of a fixed-term contract of employment?  This 
raises a constitutional issue because it involves the interpretation of section 157(1) of 
the LRA, read with section 157(2).  The interpretation of the LRA axiomatically raises 
a constitutional issue.[6] 

[12] The declaratory relief sought calls for adjudication on whether Ms Mkhwebane, 
in her capacity as the Public Protector, has complied with her constitutional 
obligations and the review relief requires this Court to determine whether the Public 
Protector, who performs an essential constitutional function, has abused her power 
and, in doing so, breached the Constitution and the principle of legality.  This Court’s 
jurisdiction is therefore engaged in relation to the substantive relief sought by Ms 
Baloyi (comprising the review and declaratory relief) as well as her jurisdictional 
challenge. 

  

Leave to appeal 

[13] Should leave to appeal be granted in relation to either or both the jurisdictional 
challenge and the merits?  In general, whether leave to appeal should be granted 
depends on a number of factors, including whether the matter raises only factual 
issues, the public interest in the matter and the applicant’s prospects of 
success.[7]  This Court has held that a direct appeal should similarly be allowed if it 
is in the interests of justice to do so, taking into consideration “whether there are only 
constitutional issues involved, the importance of the constitutional issues, the saving 
in time and costs, the urgency, if any, in having a final determination of the matters in 
issue and the prospects of success”.[8] 

[14] The respondents offer several reasons for why a direct appeal to this Court 
should not be entertained, including: that Ms Baloyi has not raised a legal issue, let 
alone a constitutional one; that this Court should have the benefit of a decision by 
the Supreme Court of Appeal;  that Ms Baloyi’s prospects of success are poor; and 
that in relation to the declaratory relief there are disputes of facts that are not 
capable of being resolved without the leading of oral evidence and which should not 
be resolved by this Court as a court of first and last instance. 

  

The jurisdictional challenge 

[15] At the outset, it must be noted that, in principle, it would be in the interests of 
justice to grant leave to appeal in relation to Ms Baloyi’s jurisdictional challenge.  The 
challenge raises an important constitutional issue, which this Court has yet to rule 
on.  It is also readily apparent that Ms Baloyi has reasonable prospects of success, 
taking into consideration the dicta from this Court weighing in her favour.  In Chirwa, 
the majority of this Court stated that “the jurisdiction of the High Court is not ousted 
simply because a dispute is one that falls within the overall sphere of employment 
relations”,[9] which directly contradicts the rationale underpinning the High Court’s 
judgment and the respondents’ submissions. 
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[16] There are also several factors that weigh in favour of granting Ms Baloyi leave to 
appeal directly to this Court in relation to her jurisdictional challenge.  For example, 
the constitutional issue raised by Ms Baloyi’s jurisdictional challenge has been 
answered by the Supreme Court of Appeal on a number of occasions,[10] but has 
not been expressly addressed by this Court.[11]  This Court therefore has the benefit 
of judgments by the Supreme Court of Appeal on this issue. 

  

The merits 

[17] Ms Baloyi contends that a direct appeal in relation to the merits should be 
allowed because the matter has been fully ventilated on the papers, the papers 
contain sufficient facts to justify the relief sought and, finally, because the matter is 
urgent and a referral back to the High Court would lead to “unnecessary and 
unneeded delay”.  I disagree.  The merits of Ms Baloyi’s application were not 
ventilated in the High Court and Ms Baloyi’s submissions on the urgency of these 
aspects of her application, while not entirely without merit, do not justify this Court 
adjudicating upon these issues as a court of first and last instance.  This Court 
should not grant leave to appeal in relation to the merits. 

[18] The respondents point out that, even if this Court were to entertain and uphold 
only the direct appeal on the jurisdictional challenge, that would only result in the 
matter being remitted to the High Court for adjudication on the merits.  The argument 
continues that Ms Baloyi will therefore derive no practical or financial advantage from 
being granted direct leave to appeal in relation to the jurisdictional challenge only. 

[19] It is true that if this Court were to entertain Ms Baloyi’s appeal in relation to the 
jurisdictional challenge only, and find in her favour, she would be obliged to 
approach another court to take the matter further.  But the respondents’ submissions 
on this score ignore the fact that, if this Court refuses to adjudicate on the 
jurisdictional challenge, Ms Baloyi will have no option but to approach the Labour 
Court for an adjudication on the merits of her application.  However, if this Court 
allows her jurisdictional challenge to proceed and finds in her favour, she will be at 
liberty to approach either the Labour Court, or the High Court, the forum she chose 
to approach in the first place.  Moreover, the respondents have not shown that an 
order in relation to the jurisdictional challenge only would cause them any 
prejudice.  The jurisdictional challenge will either be considered by this Court or, in 
the event that leave to appeal directly to this Court is refused, by the Supreme Court 
of Appeal, to which Ms Baloyi has applied for leave to appeal, conditional upon leave 
being denied by this Court. 

[20] In sum, it is in the interests of justice to allow a direct appeal in relation to the 
jurisdictional challenge, but not to allow a direct appeal in relation to the merits.  The 
merits of Ms Baloyi’s application should be determined by a lower court once the 
jurisdictional challenge has been answered by this Court.  Ms Baloyi’s jurisdictional 
challenge involves an important constitutional issue on which this Court is well 
placed to make a determination and resolving the jurisdictional challenge now will 
likely save both parties time and costs. 

  

Applicable legislative framework 
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[21] The crisp question that this Court is called upon to answer is whether the 
High Court erred in holding that it lacked jurisdiction to hear Ms Baloyi’s claim.  In 
assessing the merits of this conclusion, it is necessary briefly to outline the legislative 
framework that is relevant to the interplay between the respective jurisdictional 
bounds of the High Court and the Labour Court. 

[22] The High Court has jurisdiction to adjudicate any matter, except those matters 
that: (i) fall within the exclusive jurisdiction of this Court in terms of section 167(4) of 
the Constitution; (ii) this Court has agreed to hear directly in terms of section 167(6); 
or (iii) have been assigned by legislation to another court with a status similar to that 
of the High Court.[12]  The Labour Court, which the respondents contend is the 
proper forum to hear Ms Baloyi’s claim, is designated as a court with a status similar 
to that of a High Court.[13] 

[23] The legislation in terms of which an assignment would be made in the context of 
the present matter is the LRA.[14]  Section 157(1) of the LRA provides for the 
exclusive jurisdiction of the Labour Court in all matters that – in terms of the LRA or 
other law – are to be determined by the Labour Court.  In doing so, it fulfils one of the 
stated purposes of the LRA, which is to establish the Labour Court and the 
Labour Appeal Court as superior courts, with “exclusive jurisdiction to decide matters 
arising from the Act”.[15]  Section 157(1) reads: 

“Subject to the Constitution and section 173, and except where this Act 
provides otherwise, the Labour Court has exclusive jurisdiction in respect of 
all matters that elsewhere in terms of this Act or in terms of any other law are 
to be determined by the Labour Court.” 

Sections 68(1),[16] 77(2)(a),[17] 145[18] and 191[19] of the LRA proffer examples 
of matters that “are to be determined by” the Labour Court and are therefore, by 
virtue of section 157(1), within the exclusive jurisdiction of the Labour Court.  This 
Court has found, moreover, that the High Court’s jurisdiction in respect of 
employment-related disputes is ousted only where the dispute is one for which the 
LRA creates specific remedies, including, for example, unfair dismissal disputes.[20] 

[24] Crucially, section 157(1) does not afford the Labour Court general jurisdiction in 
employment matters and, as a result, the High Court’s jurisdiction will not be “ousted 
by section 157(1) simply because a dispute is one that falls within the overall sphere 
of employment relations”.[21] 

[25] The Basic Conditions of Employment Act (Employment Act),[22] which 
constitutes one such “other law”, echoes the provisions of section 157(1) of the LRA 
in its section 77(1): 

“Subject to the Constitution and the jurisdiction of the Labour Appeal Court, 
and except where this Act provides otherwise, the Labour Court has exclusive 
jurisdiction in respect of all matters in terms of this Act.” 

[26] By virtue of section 157(1), the Labour Court will enjoy exclusive jurisdiction over 
any matter “in terms of” the Employment Act.  Matters governed by or concerning the 
enforcement of a provision of, the Employment Act accordingly fall within the ambit 
of the Labour Court’s exclusive jurisdiction.  The Labour Court and the 
Labour Appeal Court have held on a number of occasions that “the provisions of 
section 77(1) do no more than confer a residual exclusive jurisdiction on the Labour 
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Court to deal with those matters that the [Employment Act] requires to be dealt with 
by the court”.[23] 

[27] However, both the LRA and the Employment Act expressly recognise that there 
are certain matters in respect of which the Labour Court and the High Court enjoy 
concurrent jurisdiction.  Section 157(2) of the LRA provides, in relevant part: 

“The Labour Court has concurrent jurisdiction with the High Court in respect of 
any alleged or threatened violation of any fundamental right entrenched in 
Chapter 2 of the Constitution of the Republic of South Africa, 1996, and 
arising from— 

(a) employment and from labour relations; 

(b) . . . 

(c) . . . .” 

[28] Section 77(3) of the Employment Act provides, similarly, that the Labour Court 
“has concurrent jurisdiction with the civil courts to hear and determine any matter 
concerning a contract of employment, irrespective of whether any basic condition of 
employment constitutes a term of that contract”.  That disputes arising from contracts 
of employment do not, without more, fall within the exclusive jurisdiction of the 
Labour Court is further made clear by section 77(4) of the Employment Act, which 
emphasises that the exclusive jurisdiction of the Labour Court referred to in section 
77(1)— 

“does not prevent any person relying upon a provision of [the Employment 
Act] to establish that a basic condition of employment constitutes a term of a 
contract of employment in any proceedings in a civil court or an arbitration 
held in terms of an agreement.” 

[29] It is plain from these sections that the parameters of the scope of the exclusive 
jurisdiction of the Labour Court is not cast in Manichean terms.  Section 157(1) of the 
LRA does not refer to specific sections of that Act as sources of the Labour Court’s 
exclusive jurisdiction.  It only provides that they are to be found elsewhere in the 
Act.  In some instances, their location is clear: for example, sections 68(1), 77(2), 
145 and 191.  In others, it is left to the courts to determine whether a matter is one 
that arises in terms of the LRA and is, in terms of that Act, or another law, to be 
determined solely by the Labour Court. 

[30] The reason for this delineation is that the Labour Court and the 
Labour Appeal Court were “designed as specialist courts that would be steeped in 
workplace issues and be best able to deal with complaints relating to labour 
practices and collective bargaining”.[24]  While accepting that section 157(1) does 
not confer exclusive jurisdiction on the Labour Court in every employment-related 
matter, this Court, in Chirwa, made it clear that the Labour Court and other specialist 
tribunals created under the LRA are uniquely qualified to handle labour-related 
disputes: 

“The purpose of labour law as embodied in the LRA is to provide a 
comprehensive system of dispute resolutions mechanisms, forums and 
remedies that are tailored to deal with all aspects of employment.  It was 
envisaged as a one-stop shop for all labour-related disputes.  The LRA 
provides for matters such as discrimination in the workplace as well as 
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procedural fairness; with the view that even if a labour dispute implicates other 
rights, a litigant will be able to approach the LRA structures to resolve the 
disputes.”[25] 

[31] The concurrent jurisdiction afforded to the Labour Court and the High Court in 
terms of section 77(3) of the Employment Act and section 157(2) of the LRA adds to, 
rather than diminishes, their jurisdiction.[26]  In doing so, it affords litigants an 
additional right to approach either court where a dispute falls within the ambit of 
those sections. 

[32] In order to determine whether the High Court lacked jurisdiction to adjudicate Ms 
Baloyi’s claim, it is necessary to determine whether the claim is of such a nature that 
it is required, in terms of the LRA or the Employment Act, to be determined 
exclusively by the Labour Court. 

The nature of Ms Baloyi’s claim 

[33] In Gcaba, this Court made clear that an assessment of jurisdiction must be 
based on an applicant’s pleadings, as opposed to the substantive merits of the 
case.  It held: 

“In the event of the Court’s jurisdiction being challenged . . . the applicant’s 
pleadings are the determining factor.  They contain the legal basis of the claim 
under which the applicant seeks to invoke the court’s competence.  While the 
pleadings – including in motion proceedings, not only the formal terminology 
of the notice of motion, but also the contents of the supporting affidavits – 
must be interpreted to establish what the legal basis of the applicant’s claim 
is, it is not for the court to say that the facts asserted by the applicant would 
also sustain another claim, cognisable only in another court.  If however the 
pleadings, properly interpreted, establish that the applicant is asserting a 
claim under the LRA, one that is to be determined exclusively by the Labour 
Court, the High Court would lack jurisdiction.”[27] 

[34] Ms Baloyi contends that the cause of action underlying the review relief flows 
from both public law and contract.  The contractual basis for the review relief is that 
her contract was terminated out of time, well after her probation period had ended 
and in conflict with its terms relating to termination.  In particular, she points out that 
her contract made it clear that, if the employer neither confirmed, nor terminated her 
contract at the end of the stipulated probation period, the appointment would be 
deemed to be confirmed.  She also notes that certain policies of the Office of the 
Public Protector, which were incorporated into her contract by reference, were not 
complied with. 

[35] The public law basis for the review relief has two parts.  The first is that Mr 
Mahlangu lacked the requisite statutory authority to terminate Ms Baloyi's 
employment.  The second is that the decision to terminate her employment was 
made mala fide, with an ulterior motive and contrary to the stated employment 
policies of the Office of the Public Protector.  In short, Ms Baloyi alleges that her 
employment was terminated because Ms Mkhwebane and Mr Mahlangu wanted to 
“get rid of” her after she raised concerns about their “unlawful and deeply 
concerning” conduct. 

[36] Finally, the constitutional aspect, which is the basis for the declaratory relief, is 
Ms Mkhwebane’s alleged non-compliance with the obligations imposed on her office 
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by section 181(2) of the Constitution.  She submits that the abovementioned 
instances of unlawfulness and/or unconstitutionality clearly generate a cause of 
action wholly independent of the LRA.  The High Court judgment expressly 
acknowledges that Ms Baloyi disavowed any reliance on her rights under the LRA. 

 The competence of the High Court to hear Ms Baloyi’s claim 

[37] The High Court held that the matter is essentially a labour dispute arising from 
an employment relationship that falls within the Labour Court’s exclusive 
jurisdiction.  For the reasons that follow, the High Court erred in reaching this 
conclusion. 

[38] It is trite that the same set of facts may give rise to several different causes of 
action.  In some instances, the forum in which a particular cause of action may be 
pursued is prescribed in terms of legislation.  In the labour context, where more than 
one potential cause of action arises as a result of a dismissal dispute, a litigant must 
choose the cause of action she wishes to pursue and prepare her pleadings 
accordingly.  Had Ms Baloyi sought to pursue a claim of unfair dismissal, she would 
have been required, in terms of section 157(1) of the LRA, to approach the 
Labour Court.  This is because unfair dismissal claims fall within the exclusive 
jurisdiction of the Labour Court. 

[39] Crucially, however, where a litigant is required to bring a certain cause of action 
before a specifically competent forum, it does not follow that they are bound to 
pursue a claim under that cause of action simply because it is possible to do so.  Put 
differently, the fact that a cause of action is limited to certain fora must not be 
interpreted as obliging an applicant only to pursue that particular cause of 
action.  The respondents cite the dictum of the Labour Appeal Court that “[i]f a cause 
of action meets the definitional requirements of an unfair labour practice or an unfair 
dismissal, the dictates of constitutional and judicial policy mandate that the dispute 
be processed by the system established under the LRA for their resolution”.[28]  In 
this case, they submit that, because Ms Baloyi has a claim meeting the definitional 
requirements of an unfair labour practice or unfair dismissal claim, she is obliged to 
pursue that claim in the Labour Court.  In this regard, the respondents also place 
reliance on this Court’s statement in Steenkamp[29] that “[a] cause of action based 
on a breach of an LRA obligation obliges the litigant to utilise the dispute resolution 
mechanism of the LRA to obtain a remedy provided for in the LRA”.[30]  

[40] The mere potential for an unfair dismissal claim does not obligate a litigant to 
frame her claim as one of unfair dismissal and to approach the Labour Court, 
notwithstanding the fact that other potential causes of action exist.  In other words, 
the termination of a contract of employment has the potential to found a claim for 
relief for infringement of the LRA, and a claim for enforcement of a right that does not 
emanate from the LRA (for example, a contractual right).  The following dictum of the 
Supreme Court of Appeal in Makhanya,[31] which squarely addressed a contractual 
cause of action in the employment context, is apposite in this regard: 

“The LRA creates certain rights for employees that include the right not to be 
unfairly dismissed and [not to be] subjected to unfair labour practices. . . .  Yet 
employees also have other rights, in common with other people generally, 
arising from the general law.  One is the right that everyone has (a right 
emanating from the common law) to insist upon performance of a contract. 

http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn28
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn29
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn30
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn31
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When a claimant says that the claim arises from the infringement of the 
common-law right to enforce a contract, then that is the claim, as a fact, and 
the court must deal with it accordingly.  When a claimant says that the claim is 
to enforce a right that is created by the LRA, then that is the claim that the 
court has before it, as a fact.  When he or she says that the claim is to enforce 
a right derived from the Constitution, then, as a fact, that is the claim. That the 
claim might be a bad claim is beside the point.”[32] 

[41] The approach endorsed in Makhanya aligns with a series of judgments from the 
Supreme Court of Appeal that have confirmed that a contractual claim arising from 
breach of a contract of employment falls within the ordinary jurisdiction of the 
High Court, notwithstanding the fact that the contract is one of employment.[33] 

[42] Finally, it is important not to conflate the question of whether a court has 
jurisdiction to hear a pleaded cause of action, with the prospects of success of that 
cause of action.[34]  When assessing whether its jurisdiction is engaged, a court 
might be of the view that a litigant should have pursued a different cause of action, or 
that she would have had a better chance of success had she done so.  However, 
these views are irrelevant to the court’s competence to hear the matter. 

[43] In this matter, the High Court based its finding on a holistic assessment of 
whether the dispute was located “within the compass of labour law” instead of 
determining whether the specific causes of action relied on by Ms Baloyi fall within 
the jurisdiction of the High Court or the Labour Court (or both).  This approach is 
based on a misinterpretation of this Court’s judgment in Chirwa, where it 
was expressly found that the jurisdiction of the High Court is not ousted merely 
because a dispute falls within the sphere of employment relations.[35]  

[44] The exclusive jurisdiction of the Labour Court is engaged where legislation 
mandates it, or where a litigant asserts a right under the LRA or relies on a cause of 
action based on a breach of an obligation contained in that Act.  As held in Gcaba, 
disputes that fall within the exclusive jurisdiction of the Labour Court are “labour and 
employment-related disputes for which the LRA creates specific remedies”.[36]  The 
corollary of a litigant’s reliance on an LRA right is, of course, reliance on an 
LRA remedy. 

[45] In sum, the mere fact that a dispute is located in the realm of labour and 
employment does not exclude the jurisdiction of the High Court.  As this Court held 
in Gcaba: 

“[T]he LRA does not intend to destroy causes of action or remedies and 
section 157 should not be interpreted to do so.  Where a remedy lies in the 
High Court, section 157(2) cannot be read to mean that it no longer lies there 
and should not be read to mean as much.  . . .  If only the Labour Court could 
deal with disputes arising out of all employment relations, remedies would be 
wiped out, because the Labour Court (being a creature of statute with only 
selected remedies and powers) does not have the power to deal with the 
common-law or other statutory remedies.”[37] 

[46] Indeed, contractual rights exist independently of the LRA.  As the Supreme 
Court of Appeal has on numerous occasions emphasised, section 23 of 
the Constitution does not deprive employees of a common law right to enforce the 
terms of a fixed-term contract of employment and the LRA, in turn, does not confine 

http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn32
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn33
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn34
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn35
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn36
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn37
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employees to the remedies for “unfair dismissal” provided for in the 
Act.[38]  Chapter VIII of the LRA is “not exhaustive of the rights and remedies that 
accrue to an employee upon termination of a contract of employment”.[39] 

[47] Matters “concerning a contract of employment, irrespective of whether any basic 
condition of employment constitutes a term of that contract”, are expressly noted in 
section 77(3) of the Employment Act as falling within the concurrent jurisdiction of 
the High Court and the Labour Court.  The question whether contractual claims 
arising from employment contracts fall within the concurrent jurisdiction of the High 
Court and the Labour Court has not explicitly arisen before this Court.  However, as 
noted above, the Supreme Court of Appeal has explained on numerous occasions, 
with reference to the reasoning of this Court regarding jurisdiction over claims based 
on administrative action in the labour sphere, that the High Court retains its 
jurisdiction in respect of claims arising from the enforcement of contractual rights in 
the employment context.[40]  This finding is borne out by the plain language of 
section 77(3) of the Employment Act, quoted above, and sections 157(1) and 157(2) 
of the LRA. 

[48] A claim for contractual breach, absent reliance on any provision of the LRA, can 
be identified on Ms Baloyi’s papers.  The LRA does not extinguish contractual 
remedies available to employees following a breach of their contract of employment, 
or unlawful termination thereof.  While she may also have a claim for unfair dismissal 
in terms of the LRA, Ms Baloyi has elected not to pursue this claim.  Nothing in the 
LRA, or the Employment Act, required her to advance that claim in the Labour Court. 

[49] The High Court did not consider the public law basis for the review relief: that is, 
the claim that Mr Mahlangu lacked the requisite statutory authority to terminate 
Ms Baloyi’s contract of employment and the claim that the termination decision was 
made in bad faith for the ulterior purpose of furthering nefarious political 
objectives.[41]  The High Court also did not consider Ms Baloyi’s request for 
declaratory relief based on Ms Mkhwebane’s alleged flouting, in her capacity as the 
Public Protector, of her constitutional duties.  However, Ms Baloyi’s pleadings before 
this Court militate against the conclusion that the High Court was not competent to 
adjudicate on those aspects.  As pleaded, neither of these claims fall within the 
exclusive jurisdiction of the Labour Court, in terms of section 157(1) of the LRA. 

[50] The High Court erred in dismissing Ms Baloyi’s application on the basis that it 
was “essentially a labour dispute” and that its jurisdiction was not 
engaged.  Accordingly, her appeal against the High Court’s finding on jurisdiction 
must be upheld and the matter be remitted to the High Court, Gauteng Division, 
Pretoria for a hearing de novo.[42] 

  

Costs 

[51] It is trite law that costs are awarded to the successful party, subject to certain 
limited exceptions.[43]  The purpose underlying this principle is to indemnify the 
successful litigant against the expenditure incurred as a result of “having been 
unjustly compelled to either initiate or to defend litigation as the case may be”.[44]  Ms 
Baloyi has been successful in relation to her jurisdictional challenge and her costs 
should therefore be paid by the first respondent.  Though Ms Baloyi has sought 

http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn38
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn39
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn40
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn41
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn42
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn43
http://www.saflii.org/za/cases/ZACC/2020/27.html#_ftn44
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personal costs against the second respondent, she has not advanced any reasons 
for why a personal costs order would be appropriate in the circumstances. 

[52] For these reasons, the following order is made: 

1. Leave to appeal directly to this Court is granted only in relation to the High 
Court’s holding on jurisdiction. 

2. The appeal is upheld with costs, including the costs of two counsel. 

3. The order of the High Court of South Africa, Gauteng Local Division, 
Johannesburg is set aside. 

4. The matter is remitted to the High Court to determine the merits and the 
costs of the first hearing. 

 
Bobotyana v South African Legal Practice Council [2020] JOL 49138 (ECG) 
Appeal-leave to appeal-attorney struck from roll-refused 
In a previous judgment, an attorney was struck from the roll where a client paid him 
more than R2 million to purchase a property, but instead the attorney brought 
disgrace on the legal profession. The attorney then made application for leave to 
appeal. 
[6] The Applicant does not challenge the finding by the Court that the Applicant, in 
perpetrating the fraud on Muhammad, acted in a grossly dishonest and disgraceful 
fashion. . . . 
[7] The undisputed misconduct aside, the Applicant does not, in his application for 
leave to appeal, challenge the finding by the Court that he demonstrated no remorse 
and that he made no effort to repay even a cent of the monies which he stole from 
Muhammad. 
[8] The Applicant also does not challenge the finding of the Court that when he 
opposed the application he did so in a manner singularly lacking in transparency and 
unbecoming an officer of the Court . . . 
The application for leave to appeal is dismissed with costs, such costs to be on an 
attorney-and-client scale. 
Guardrisk Insurance Company Limited v Café Chameleon CC (Case no 
632/20) [2020] ZASCA 173 (17 December 2020) 

Appeal-- contract providing cover for loss resulting in interruption of business for 
notifiable disease occurring within 50 km of business premises – whether Covid-19 
pandemic contemplated – whether government response imposing national 
lockdown part of the insured peril – whether national lockdown causally linked to 
local occurrence of disease. 
Guardrisk appealed the High Court judgment that found that it was liable to 
indemnify Cafe Chameleon for certain losses arising from the interruption of its 
business due to the Covid-19 lockdown. 
Cachalia JA discusses the interpretation of insurance contracts; whether the insured 
peril include a government response to Covid-19; whether the insured peril was 
confined to a localised response to the infectious disease; causation in insurance; 
and the "trends clause". 
The appeal is dismissed, but with paras 2 and 3 of the order of the High Court being 
set aside. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20173
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Lienke Spies and others v Minister of Basic Education and others (Gauteng 
Division, Pretoria) Case no 64171 (11 December 2020) 
Motion court-urgency-established-no re-write in December 2020 for two matric 
subjects.  
“Our children and our future and their education should be the door to that future. 
The sins of dishonesty and greed have inserted themselves into the hinges of that 
door. Theses sins, helped along by desperation to succeed manifested themselves 
by the “leaking” of two exam papers prior to the writing of two subjects in the 2020 
National Senior Certificate (“matric”) exams, being for many of our youth the 
culmination of their school careers.” This is how Judge Norman Davis introduced his 
judgment.  
I copied two newspaper articles in this regard to show the enormous call the judge 
had to make.   
 
Judge Davis reserved judgment on Thursday at the Pretoria high court after hearing 
applications by AfriForum and the South African Democratic Teachers Union (Sadtu) 
to reverse a decision to rewrite physical science paper 2 and maths paper 2. 

The court is also being asked to compel the basic education department and quality 
assurance body Umalusi to mark the scripts of four pupils represented by AfriForum 
and those who were not involved in any irregularity regarding the leaked papers. 

Advocate Chris Erasmus, representing the basic education department, said it was 
best that pupils rewrote the papers while the material was still fresh in their minds. 

“There is rationality in that we didn't want the learners to go on switch-off mode and 
then have to return to come and write. The material is still fresh in your mind as you 
have just previously written,” he said. 
Erasmus told the court that the WhatsApp group on which one leaked paper was 
shared was not created by the department. 

“The top achievers group was established by the University of Stellenbosch,” he 
said.  

“There are 195 students from all over SA in that group where the maths paper 2 was 
leaked. Only 71 learners have been contacted,” he added.  

Erasmus said some of the pupils could not be reached. 

“The department may never know the identity of those who had access to the leaked 
paper [owing] to the fact that a large number of cellphone numbers found on the 
WhatsApp group are not registered in the respective owners' name,” he said. 

Erasmus said the director-general took the ultimate decision on a rewrite. He said all 
stakeholders were consulted and the director-general made the decision. Basic 
education minister Angie Motshekga then announced the decision. 

Umalusi had indicated to the department that it would not certify the two papers 
because they were irrevocably compromised. 

https://www.timeslive.co.za/sunday-times/news/2020-12-06-matric-exam-rewrite-top-achievers-blamed/
https://www.timeslive.co.za/news/south-africa/2020-12-06-sadtu-and-motshekga-at-daggers-drawn-over-rewrite-of-leaked-papers/
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JONATHAN JANSEN | That’s all well and good, but a rewrite won’t answer 
these questions 

We cannot move on from this matric crisis so quickly. Basic education must 
come up with a number of concrete solutions ... and tell us about them 

Make no mistake, the leaking of two national senior certificate (NSC) papers in two 
gateway subjects (mathematics P2 and physical sciences P2), as well as the life 
sciences paper, has had devastating effects up and down the system. It has called 
into question the management capacity of the department of basic education, 
responsible for this high stakes examination. It has damaged the credibility of the 
NSC examination itself. And it has demoralised and deflated the 391,000 candidates 
who must rewrite the mathematics paper and the 282,000 who must show up again 
for the physical sciences paper. Think for a moment of the tremendous burden on 
children with emotional and intellectual disabilities having to raise themselves again 
to rewrite these stolen papers. 
 
This leak is nothing short of a catastrophe and yet we move so quickly from “problem 
found” (the Hawks arrested Themba Daniel Shikwambana, who worked for the exam 
printing company) to “solution offered” (rewrite). That is not good enough. We need 
to ask tough questions of the authority endowed with the responsibility for managing 
and overseeing this critical examination in the lives of more than a million youth... 
 
Luke Tembani and 24 others v President of the Republic of South Africa 
(Gauteng Division, Pretoria) Case no 24552/2019 (18 December 2020) 
 
Legal Proceedings Against Certain Organs of State Act, 40 of 2002 (the Act) and 
granting them leave to institute legal proceedings 
Exceptions-when and how- The plaintiffs claim payment from the defendants of 
approximately R2 billion, being pure economic loss and general, alternatively, 
constitutional damages, arising from the then President of the Republic of South 
Africa’s, unlawful conduct in regard to South African international relations. 
 
[1] The proceedings between the parties were initiated by a conditional application for 
condonation by the plaintiffs, in which they seek orders condoning, to the extent 
necessary, ‘any non-compliance’ to give the requisite notice in terms of s 3(1)(a) of the 
Institution of Legal Proceedings Against Certain Organs of State Act, 40 of 2002 (the 
Act) and granting them leave to institute legal proceedings against the defendants, in 
accordance with a summons and particulars of claim served on the respondents 
simultaneously with the condonation application. 

[2] The defendants oppose the application for condonation and in regard to the 
plaintiffs’ second amended particulars of claim, have noted an exception on the basis 
that the particulars of claim do not contain sufficient averments to sustain a cause of 
action or are vague and embarrassing, premised on five complaints.  

[3] The application for condonation and the exception were heard together before me.  

 Background 

The plaintiffs’ cause of action   
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[4] Four of the plaintiffs are Zimbabwean nationals, fifteen Zimbabwean companies 
and six South African nationals. The cause of action is based on delict. The plaintiffs 
claim payment from the defendants of approximately R2 billion, being pure economic 
loss and general, alternatively, constitutional damages, arising from the then President 
of the Republic of South Africa’s, unlawful conduct in regard to South African 
international relations. The plaintiffs plead that some of them had instituted claims 
before the SADC Tribunal and others intended to institute international claims against 
Zimbabwe before the SADC Tribunal in which they would have sought compensation 
from Zimbabwe for its internationally wrongful conduct in the dispossession of farm 
land in Zimbabwe.  

[5] The plaintiffs’ claims are rooted in the Constitutional Court judgment in Law Society 
of South Africa and Others v President of the Republic of South Africa and Others 
2019 (3) SA 30 (CC), in which it was held that the South African State, represented by 
the defendants in the present action, acted unconstitutionally in participating in the 
suspension and dismantling of the SADC Tribunal and that the President wrongfully 
and unlawfully with a deliberate, reckless or grossly negligent disregard for the 
plaintiffs’ rights of access to the SADC Tribunal, grossly violated his constitutional 
duties in infringing the plaintiffs’ constitutional rights to property and access to justice.  
The plaintiffs allege that, but for this unconstitutional conduct of the South African 
State, the plaintiffs would have succeeded in their claims before the SADC Tribunal 
and would have been awarded the amounts that they claimed from the SADC Tribunal. 

Pleaded facts 

[6] The plaintiffs’ particulars of claim, with annexures, extend into 303 pages and 
contains a full exposition of the background facts and the cause of action. The plaintiffs 
had claims arising from the Zimbabwe’s governments’ dispossession of their farmland 
justiciable before the SADC Tribunal. On 20 May 2011 the President, although not 
present at the Summit but duly represented, supported a resolution of the Heads of 
state at a meeting of the Summit, not to re-appoint the Tribunal’s members whose 
term of office expired on 31 August 2010 and not to re-appoint members whose term 
of office would have expired on 31 October 2011, thereby in effect suspending the 
operation of the SADC Tribunal and rendering it dysfunctional. On 18 August 2014 the 
President, as a member of the SADC Summit, consisting of all the heads of state of 
the SADC countries, signed the new Protocol which had been adopted, in terms of 
which the Tribunal’s jurisdiction was abridged to the hearing of inter-state disputes, 
thereby abolishing the access of individual litigants to the SADC Tribunal (the 2014 
Protocol).  

[7] The President’s conduct was successfully challenged in a review application before 
a full bench of this court, which was confirmed by the Constitutional Court in the Law 
Society matter, on 11 December 2018. The Constitutional Court declared the 
President’s participation in the Summit’s decision to suspend the SADC Tribunal and 
his signature of the 2014 Protocol ‘unconstitutional, unlawful and irrational’, and thus 
constitutionally invalid’ and as appropriate relief, directed the President to withdraw his 
signature from the 2014 Protocol. 

[8] I was informed from the Bar that the order of the Constitutional Court was complied 
with by the current President of the Republic of South Africa. 

[9] Against this background, I turn now to consider, first the condonation application 
and thereafter the exception.  
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The condonation application 

Background 

[10] The central issue in the condonation application is whether the plaintiffs’ damages 
claims have prescribed. In terms of s 3(4) of the Act, a court cannot grant condonation 
for the late delivery of a section 3(1) notice if the debt has prescribed. The defendants 
oppose the condonation application because they submit that the plaintiffs’ damages 
claims have prescribed  

[11] Section 3 of the Act provides that:  

‘3.1 no legal proceedings for the recovery of a debt may be instituted against an organ 
of state unless the creditor has given the organ of state in question notice in writing of 
their intention to institute the legal proceedings (unless the organ of state consents to 
the legal proceedings being instituted without notice or proper notice);  

3.2 the notice must be served on the organ of State within six months from the date 
on which the debt became due.’ 

 [12] On 14 December 2018, the plaintiffs’ attorneys served a notice in terms of s 
3(1)(a) of the Act (the notice), in terms of which ten of the plaintiffs gave notice of the 
action to be instituted and the defendants were requested to indicate whether non-
compliance with ss 3(1) and (2) of the Act would be invoked. In their response dated 
14 January 2019, the State Attorney on behalf of the defendants, confirmed their 
stance that the notice had not been sent within the period prescribed in the Act and 
that the defendants accordingly intended to rely on the failure to serve the notice 
timeously.   

[13] On 15 January 2019, the plaintiffs’ attorneys served a supplementary notice in 
terms of s 3(1)(a) of the Act, in which they sought to ‘clarify, and in certain respects, 
correct’ the notice, in particular in identifying all twenty five plaintiffs and furnishing the 
various amounts of the claims.   

[14] The stance taken by the defendants prompted the plaintiffs to launch the 
condonation application on the basis of a conditional application for condonation.  

Discussion 

[15] The reason for the condonation application being conditional, the plaintiffs 
contend, is that condonation on a correct understanding of the legal position, does not 
arise. The condonation application accordingly, was instituted under the Act, merely 
as a precaution in an attempt to remove, what was referred to as a non-issue, from 
the arena.   

[16] The plaintiffs contend that condonation is not required since the date of delivery 
of the Law Society  judgment by the Constitutional Court, constitutes the date on which 
the debt became due. Section (3)(2)(a) of the Act provides that a notice must be 
provided within six months from the date on which the debt became due and s 3(3)(a) 
provides that a debt may not be regarded as being due before a creditor obtains 
knowledge of the identity of the organ of state and the facts giving rise to the debt. 

[17] The plaintiffs’ damages claims are debts within the meaning ascribed thereto in  
s 1 of the Act as well as the Prescription Act 68 of 1968 (see Makate v Vodacom Ltd 
2016 (4) SA 121 (CC)). The core issue in deciding this application accordingly is, when 
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the plaintiffs’ damages claims became due. Counsel for the plaintiffs sought to address 
a second issue which is whether the running of prescription was interrupted. In the 
view I take of this matter, the second issue does not arise and I refrain from 
commenting any further on it. 

[18] The defendants contend that the plaintiffs’ claims, as pleaded in their particulars 
of claim, became due on 18 August 2014, which is the date on which the President 
signed the 2014 Protocol. At that point, they submit, everything had happened which 
would have entitled them to institute action for damages arising from the President’s 
unlawful conduct. I am unable to agree. 

[19] On the defendants’ argument the ‘entire set of facts’ which the plaintiffs were 
required to prove in order to succeed with their claim, were in place at the time of the 
President’s signature of the 2014 Protocol (Links v Department of Health, Northern 
Province 2016 (4) SA 414 (CC) para [31]). Upon a proper reading and consideration 
of the plaintiffs’ pleaded cause of action, however, the factual allegations pleaded by 
the plaintiffs, do not end there. The plaintiffs specifically refer to the Law Society 
judgment of the Constitutional Court, and the findings of fact that: 

‘(1) The-then President, on behalf of South Africa, was a deliberate party to (‘a willing 
ally in’) ‘crafting a strategy’ and a ‘scheme designed to ensure that the Tribunal would 
not function’, culminating in a ‘masterplan’ which was ‘devised by the Summit at the 
instance of the Republic of Zimbabwe’ (paras 44 and 45).  
(2) The-then President failed to comply with his obligation to act in good faith (paras 
55 and 56).’                               

[20] Based on these findings of the Constitutional Court, the plaintiffs plead the 
following conclusion:  

‘39. In being a party to the 2011 suspension and signing the 2014 Protocol in these 
circumstances, the first defendant thus failed to act in good faith, within the scope of 
section 231(1) of the Constitution, and with gross disregard for the violation of human 
rights of the plaintiffs (together with all potential individual litigants before the SADC 
Tribunal).’  

[21] As pleaded by the plaintiffs, they were ‘not required nor able to proceed with the 
present action until such time as a court by judicial review in public law proceedings 
had set aside the suspension of individual access to the SADC Tribunal in 2011 and 
the signature of the first defendant to the 2014 Protocol’. Because a declaration of 
unconstitutional conduct by the President could only be made by the Constitutional 
Court (in terms of s 172(2)(a) of the Constitution), the order of the full bench of this 
court in the review, was referred to the Constitutional Court for confirmation of the 
declaration of invalidity. 

[22] The Constitutional Court in regard to the President’s conduct, held that ‘when our 
President decided to be party to the suspension of the Tribunal and to actually sign 
the Protocol, he was acting in a manner that undermined our international-law 
obligations under the Treaty’. In doing so, the Chief Justice held, the President failed 
to act in good faith, and confirmed that he acted unlawfully in his further failure to act 
rationally, which invalidated the President’s conduct.  His ‘participation in the decision 
to suspend the operations of the Tribunal and amend its jurisdiction’ warranted 
‘invalidation and setting aside’.  The same applies equally to the ‘unconstitutionality of 
the signature’, the constitutionality of which arose for specific scrutiny by the 
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Constitutional Court. It held that it ‘is constitutionally impermissible…for the President 
to…sign a regressive international agreement’ like the Protocol, as he had done. In 
doing so, he had acted ‘contrary to his constitutional obligations’, and his conduct 
accordingly was unconstitutional and invalid. 

[23] It follows, that the Constitutional Court’s declaration of the President’s 
unconstitutional and therefore unlawful conduct and order that the President was to 
withdraw the signature, constituted substantial and material facts in the plaintiffs’ 
pleading of the necessary causal predicate for the damages claimed and therefore 
setting out the entire set of facts to constitute a complete cause of action (see Van 
Deventer v Ivory Sun Trading 77 (Pty) Ltd 2015 (3) SA 532 (SCA) para [6]). This, in 
my view, distinguishes the present matter from the judgments in Njongi v MEC, 
Department of Welfare, Eastern Cape 2008 (4) SA 237 (CC); MEC for Health, Eastern 
Cape and Another v Kirkland Investments (Pty) Ltd 2014 (3) SA 481 (CC) and 
Mtokonya v Minister of Police 2018 (5) SA 22 (CC), which were energetically debated 
in argument before me.   

[24] Counsel for the defendants submitted that the wrongfulness of the President’s 
conduct is not a fact but a legal conclusion. When pressed on the sustainability of the 
contention in argument before me, I did not understand counsel to seriously persist 
with the argument. 

[25] For all the above reasons, I conclude that the plaintiffs were correct in their stance 
that no condonation was required on the premise that their cause of action was only 
complete upon delivery of the Constitutional Court’s judgment in Law Society. The 
launching of the application for condonation on condition that this finding would not be 
made, was a wise precautionary decision, which, understandably so, was not 
criticised.  

[26] It follows that no order is required to be made in the application for condonation 
save for the costs thereof, to which I shall revert.            

The exceptions 

General principles  

[27] In Telematrix (Pty) Ltd t/a Matrix Vehicle Tracking v Advertising Standards 
Authority 2006 (1) SA 461 (SCA) para [3], the Supreme Court of Appeal reiterated the 
purpose of and approach to an exception, as follows: 

‘Exceptions should be dealt with sensibly. They provide a useful mechanism to weed 
out cases without legal merit. An over-technical approach destroys their utility. To 
borrow the imagery employed by Miller J [in Davenport Corner Tea Room (Pty) Ltd v 
Joubert 1962 (2) SA 709 (D) 715H), the response to an exception should be like a 
sword that ‘cuts through the tissue of which the exception is compounded and exposes 
its vulnerability.’  

[28] Van Loggerenberg Erasmus Superior Court Practice 2nd ed (Juta & Co Ltd, Cape 
Town 2019) vol 2 at D1–296 states, in regard to the onus: ‘[i]n so far as there can be 
an onus on either party on a pure question of law it rests upon the excipient’, who ‘has 
the duty to persuade the court that the pleading is excipiable on every interpretation 
that can reasonably be attached to it’ (see First National Bank of South Africa Limited 
v Perry NO [2001] 3 All SA 331 (A) para 6; Theunissen v Transvaalse Lewende Hawe 
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Ko-Op Bpk 1988 (2) SA 493 (A) 500E-F). Courts do not adopt ‘an overly technical 
approach to the pleadings’ at exception stage, but determine matters relating to public 
policy (which are invariably fact-bound) at the end of the trial (Nel v McArthur 2003 (4) 
SA 142 (T) 149F; Klokow v Sullivan 2006 (1) SA 259 (SCA) para 24). 

[29] For purposes of succeeding with an exception based on the allegation that a 
pleading is vague and embarrassing, the excipient is required to establish that the 
pleading is both vague and embarrassing (Trope v South African Reserve Bank 1992 
(3) SA 208 (T) 211B; International Tobacco Co of SA Ltd v Wollheim 1953 (2) SA 603 
(A) 613A-B; City of Cape Town v National Meat Suppliers Ltd 1938 CPD 59 at 65). 
Moreover, an excipient is required to establish seriously prejudice unless the allegedly 
vague and embarrassing material is expunged (Barloworld Logistics Africa (Pty) Ltd v 
Ford 2019 (5) SA 133 (GJ)). 

[30] The correct test on exception, the Constitutional Court confirmed in H v Fetal 
Assessment Centre 2015 (2) SA 193 (CC) para [10], is ‘for the excipient to satisfy the 
court that the conclusion of law for which the plaintiff contends cannot be supported 
on every interpretation that can be put upon the facts’. 

[31] Against this background I now proceed to consider and determine each exception 
separately.   

Exception 1: The causation exception  

[32] This exception is based on the ground that the plaintiffs’ particulars of claim do 
not contain sufficient averments to establish that the defendants were the cause of the 
plaintiffs’ alleged losses. Counsel for the defendants submitted that the plaintiffs 
particulars of claim fail to establish both factual and legal causation. 

[33] In regard to factual causation, the following allegations pleaded by the plaintiffs 
require consideration: that ‘but for the 2011 suspension and 2014 Protocol’ each of 
the ‘plaintiffs would have succeeded in such claims before the SADC Tribunal and 
would have been awarded in damages the sums claimed herein’ and that ‘but for the 
first defendant’s participation in the 2011 suspension and signing of the 2014 Protocol 
the abolition of individual access to the SADC Tribunal could not have occurred’, ‘as 
a consequence of the conduct aforesaid by the first defendant, representing the 
second defendant, the plaintiffs have suffered loss’.  

[34] The complaint raised by the defendants is multitiered. First, that the plaintiffs do 
not allege that the President’s signature of the 2014 Protocol brought it into force, nor 
so it was argued, could they, as the 2014 Protocol only would have become binding 
and come into force on signature of the requisite number of member states (two thirds 
of the Summit members) and the further requirement of ratification by those states, 
which, as was accepted by the Constitutional Court in Law Society, none of the states 
had complied with. Second, the Constitutional Court in Law Society ordered the 
President to withdraw his signature from the 2014 Protocol (which his successor 
complied with). Third, it is not alleged that the President himself suspended the SADC 
Tribunal, he indeed participated in a decision by the SADC Summit, consisting of all 
the heads of state of the SADC countries, to suspend the Tribunal. Fourth, it is not 
alleged that the SADC Summit is precluded from lifting the suspension of the SADC 
Tribunal, and sixth, the plaintiffs do not allege that they have claims against the 
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defendants, but ‘claims justiciable by the SADC Tribunal’ against ‘the Government of 
Zimbabwe’, and that ‘such claims aris[e] in each instance from the dispossession by 
the Government of Zimbabwe’, and the alleged conduct of its agents and officials. 

[35] Counsel for the plaintiffs, at the outset, dealt with the exception on the basis of 
the appropriate approach to be adopted in regard to the determination of an exception 
of this nature, which counsel argued, in itself provides a complete answer to the 
exception. The facts of this matter indeed, present novel and unprecedented facts, 
requiring the application of, or where required, the development of existing legal 
principles and norms. Reliance was placed on the judgment of the Constitutional 
Court, in H v Fetal Assessment Centre (para [11]) where it was held that where the 
factual situation is complex and the legal position uncertain, or in regard to questions 
relating to the development of the common law, it will normally be better not to decide 
issues on exception, but after the hearing of all evidence, which would enable the trial 
court to decide the issues in the light of all the circumstances of the case. It is only if 
the court can conclude that it is impossible to recognise the claim, irrespective of the 
facts as they might emerge at the trial, that the exception can be upheld. Thus, counsel 
concluded, the correct constitutional standard to be applied in the context of 
exceptions relating to novel constitutional causes of action is this: a court must be 
satisfied that a novel claim, and a fortiori whether policy considerations militate in 
favour of or against establishing legal causation, is necessarily inconceivable under 
our law as potentially developed under s 39(2) of the Constitution, before it can uphold 
an exception premised on the alleged non-disclosure of a cause of action, the 
preferable approach being that these issues can only be properly determined when all 
the facts are established at the trial (see also, Fose v Minister of Safety and Security 
1997 (3) SA 786 (CC); Pretorius v Transport Pension Fund 2019 (2) SA 37 (CC)) . 

Discussion 

Exception 1: Factual causation 

[36] Against this background, and adopting the approach laid down by the 
Constitutional Court in the judgments I have referred to, I do not think it would be 
proper for this court to simply defer the decision on these issues to the trail court having 
heard all the evidence, only because the issues are novel and complicated or may 
require the development of the common law. The true question is whether facts 
beyond those pleaded, exist or can be obtained, which may, directly or by necessary 
inference supplement or complete the cause of action. The court is not called upon to 
speculate on the mere possibility, raised in argument, of facts which may exist and 
which might place the trial court in a better position to determine the issues. To do so, 
would inevitably defeat the true purpose of an exception.  

[37] This court has not been apprised of the facts, or even the nature of the facts, that 
might be forthcoming at the trial. The notion of complexity on the facts of this matter, 
requires some clarification. The plaintiffs have availed themselves of the opportunity, 
prompted by the defendants’ objections, to amend the particulars of claim twice. The 
plaintiffs were made fully aware of the nature and contents of the defendant’s 
objections eventually culminating in the notice of exception and, of course, the present 
exception. In the background the condonation application was raging, in which the 
nature and merits of the plaintiffs’ claims were dealt with, all of which eventually 
resulted in a record extending into more than 2000 pages. The facts relied upon by 
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the plaintiffs in pleading the cause of action, were extensively dealt with in at least two 
judgments, one of this court and the other, the Constitutional Court. Extensive heads 
of argument both in regard to the condonation application and the exception have been 
filed. Significantly, the plaintiffs did not by way of amendment, seek a further 
amendment to introduce new facts and the unavoidable inference seems justified: all 
has by now been said and done. Had there been any facts that may have had the 
slightest effect on the cause of action, the plaintiff’s past conduct shows, no stone 
would have been left unturned to introduce them.  

[38] I am moreover, not convinced that the complicated argument carries any weight: 
to the contrary, the plaintiffs were armed, right from the outset, with facts, conclusions 
and findings by the Constitutional Court which are beyond dispute. Although 
extensively dealt with in the particulars of claim and the annexures thereto, the 
complexity of the real issues arising from the facts, does not strike me as exceptional. 
Such complexity as there may be, arises in the application of the law to those facts. I 
am satisfied that, on the facts pleaded, all the relevant facts are before this court in 
order to justify the hearing and determination of the issues on exception. The plaintiffs, 
in any event, should the exception be upheld, will be afforded yet a further opportunity 
of amending their particulars of claim.  

[39] The related question now arising, is whether this court should ‘determine 
important factual, legal and policy issues that may have a decisive bearing on whether 
the common law should be developed ‘in the particular circumstances of this case’. 
The cautionary approach contended for by counsel for the plaintiffs, however, should 
not be elevated to a matter of principle and of application to all cases: each case must 
be decided on its own facts and circumstances. The only difference between this court 
hearing this exception and the trial court determining the issues having heard all the 
evidence, except for a bulging record and costs mounting up, is the composition of the 
court. That ought not to deter this court from determining the exception. 

[40] Causation is a necessary element of any claim for delictual damages (Lee v 
Minister for Correctional Services 2013 (2) SA 144 (CC) para [67]; Minister of Police v 
Skosana 1977 (1) SA 31 (A) 34E). In Lee the Constitutional Court explains the 
causation inquiry thus (para [38]):  

‘This element of liability [causation] gives rise to two distinct enquiries. The first is a 
factual enquiry into whether the negligent act or omission caused the harm giving rise 
to the claim. If it did not, then that is the end of the matter. If it did, the second enquiry, 
a juridical problem, arises. The question is then whether the negligent act or omission 
is linked to the harm sufficiently closely or directly for legal liability to ensue or whether 
the harm is too remote.’  

[41] Delict requires that the wrongful action be the factual and legal cause of the harm 
suffered in order to ground an action for damages. In determining factual causation, 
the ‘but for’ test applies: but for the occurrence of the wrongful conduct, what would 
have happened? Once factual causation is established, an inquiry into legal causation 
follows. Here the question is whether the defendant’s conduct is sufficiently closely 
linked to, or the proximate cause of the harm suffered for legal liability to ensue, or 
whether the harm is too remote. This inquiry is flexible and assessed in the light of 
what legal policy, reasonability, fairness and justice require. The test for legal 
causation is ‘a flexible one in which factors such as reasonable foreseeability, 
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directness, the absence or presence of a novus actus interveniens, legal policy, 
reasonability, fairness and justice all play their part’ (Standard Chartered Bank of 
Canada v Nedperm Bank Ltd 1994 (4) SA 747 (A) 764I–765B). In Fourway Haulage 
SA (Pty) Ltd v SA National Roads Agency Ltd 2009 (2) SA 150 (SCA); [2009] 1 All SA 
525 (SCA), Brand JA cautioned that ‘the existing criteria of foreseeability, directness, 
et cetera, should not be applied dogmatically, but in a flexible manner so as to avoid 
a result which is so unfair or unjust that it is regarded as untenable. If the foreseeability 
test, for example, leads to a result which will be acceptable to most right-minded 
people, that is the end of the matter’.  

[42] Applying these principles, I am of the view that the facts pleaded, as I have 
outlined above, for the reasons stated, do not contain sufficient averments to establish 
a causal or proximate cause between the President’s conduct and the plaintiffs’ 
alleged damages suffered. The notion that may be inferred from the pleaded facts, 
that had the President acted constitutionally, he may have been able to prevent the 
suspension of the Tribunal by blocking consensus, is a non-sequitur. The SADC 
Treaty, as I have pointed out, allows for the dissolution of the Tribunal by way of 
majority vote. Therefore, the Presidents opposition or absence of his signature to the 
2014 Protocol, would not have made any difference as the Tribunal could still have 
been dissolved, by a vote by three-quarters of the other heads of State. As correctly 
pointed out by counsel for the defendants, whatever effect the former President's 
signature of the 2014 Protocol (absent ratification) may be said to have, even on the 
basis of a joint-wrongdoer as contended for by counsel for the plaintiffs, the 
Constitutional Court’s order that the President must withdraw that signature, which did 
in fact occur, thwarted the ‘conspiracy’ to curtail the jurisdiction of the Tribunal. Formal 
ratification of the decision, moreover, in any event, never occurred. Finally, I am unable 
to find any allegations pleaded, demonstrating that the action or inaction by only the 
President of South Africa, being only one member of a body made up of all SADC’s 
heads of state, can be said to be the cause of the suspension of the Tribunal.  

Exception 1: Legal causation 

The judgment in Trustees for the Time Being of The Burmilla Trust and Another 
v The President of the Republic of South Africa and Another (Unreported, Case 
no 32980/19, Gauteng Division, Pretoria, Tuchten J, delivered on 4 November 
2020) 

[43] The above judgment was delivered the day before the hearing of the present 
matter and kindly brought to my attention by the defendant’s attorneys during my 
deliberations for the purpose of writing this judgment. The court there dealt with an 
exception to the plaintiffs’ particulars of claim, noted by the defendants, on a number 
of grounds. Although the facts serving before the court in Burmilla, differ in certain 
respects from the facts in this matter, the central theme constituting the cause of action 
and claim for constitutional damages, likewise, was the proposition flowing from the 
Constitutional Court’s judgment in the Law Society matter, that the South African State 
represented by the President and the Government of South Africa acted 
unconstitutionally in participating in the ‘shuttering’ (the suspension and dismantling) 
of the SADC Tribunal while the claims for damages, brought by the plaintiffs in their 
own right, arising from their rights in terms of mining leases, were pending before the 
SADC Tribunal, and thus violated the plaintiffs’ fundamental rights under s 34 of the 
Constitution. The damages claimed in Burmilla, likewise, are alleged to be the 
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damages the plaintiffs would have been awarded by the Tribunal in their claim against 
a foreign country, Lesotho, inter alia in respect of the expropriation of property. 

[44] In view of the importance of the judgment to the adjudication of the present matter, 
copies thereof were transmitted to counsel, who were invited to submit their 
comments. Comprehensive helpful supplementary heads of argument were filed. In 
the view I take of the Burmilla judgment, and mindful of the stringent ‘clearly wrong’ 
test (referred to in Camps Bay Ratepayers and Residents Association and Another v 
Harrison and Another 2011 (4) SA 42 (CC) para 28) applying to stare decisis, I do not 
consider it necessary to traverse each and every argument that was advanced.  

[45] A brief summary of the disputes and findings in Burmilla, is the following. The 
exception was based on fourteen grounds, of which Tuchten J upheld eight, dismissed 
five and made no order in relation to one. However, Tuchten J did not deal with all the 
grounds of exception individually, instead, due to overlapping of certain grounds and 
certain issues of principle, he determined and upheld a number of the substantive 
grounds of exception. Only one of the findings is relevant in the consideration of the 
present matter. The learned judge upheld the substantive grounds in relation to the 
damages in respect of the plaintiffs Tribunal claim for loss of profits arising from alleged 
expropriation, based on the self-standing principle that the South African government 
bore no liability to pay monetary compensation to non-South African nationals for acts 
committed outside South Africa by the government in breach of the Constitution and 
in violation of international law. In this regard the learned judge reasoned as follows 
(paras 66 and 67 of the judgment):  

‘The question in this case is whether the law should recognise liability under the South 
African Constitution to pay monetary compensation to a non-South African national for 
acts committed by South Africa in breach of our Constitution and in violation of 
international law, outside our borders, which cause economic loss which is suffered 
outside our borders. The effect of Law Society is that South Africa must account for 
such foreign policy actions to South African nationals. A finding in the plaintiffs' favour 
would mean that South Africa would be required to account for those actions to non-
South Africans. Foreign policy must on occasion require South Africa to act to the 
detriment of foreign nationals in their interests and activities outside South Africa. 
Payment of such monetary compensation to a non-national diminishes the store of 
wealth in this country available for South Africa's fulfilment of its constitutional 
obligations to its own citizens. In my view, morality, the convictions of the South African 
community and policy do not require that South Africa should be held liable to 
compensate a non-national where the South Africa Government breached 
international law in circumstances such as the present. The plaintiffs' particulars of 
claim therefore do not establish legal causation, on the plaintiffs' claim for monetary 
compensation.’ 

[46] Counsel for the plaintiffs sought to confine Tuchten J’s second ground of principle, 
which the learned judge considered as ‘an insuperable obstacle’ to the plaintiffs’ claim, 
namely ‘that Swissborough [a foreign entity which ceded its claim to the Burmilla 
Trust], and consequently its successors in title, in their capacities as such, had no right 
under the South African Constitution to require South Africa and its President to uphold 
its terms’, as being applicable to ‘foreign corporate nationals’ only and therefore not 
including natural persons. To arrive at this startling proposition, counsel analysed 
paragraphs 63 and 64 of the judgment, emphasising in particular the following excerpt: 
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‘As was emphasised in the passages from Law Society to which I referred, that right 
vests essentially in South African citizens. Non-South Africans also have rights under 
the Constitution while they are in the Republic and in respect of acts performed by 
Government actors within its borders. South Africa owes no duties to foreign corporate 
nationals for acts of and in conducting foreign policy performed outside its borders’. 
[Emphasis added] 

The words emphasised, counsel contended, confined Tuchten J’s remarks to ‘foreign 
corporate nationals’. The logic of the argument escapes me. There is no mysticism to 
the word ‘essentially’ used by the learned judge: it refers to and distinguishes between 
South African Citizens, as essentially those in which the right vests, as opposed to 
non-South Africans in whom the right only vests while they are within the borders of 
the country. The further conclusion arrived at by the learned judge, refers to foreign 
corporate nationals, on the facts of that matter, which in no way qualifies or confines 
the reference to South African citizens and non-South African citizens in the preceding 
sentences. As much is immediately apparent upon a reading of paragraphs 63 and 64 
of the judgment, quoted above.  

[47] The only aspect of Tuchten J’s finding which I am not in agreement with, is that 
the ‘acts performed by government actors’ must have been performed within the 
borders of South Africa. In my view it matters not where the acts are performed. 
Nothing however, turns on this point.   

[48] A further criticism is raised by counsel for the plaintiffs: the leaned judge, so the 
argument went, ‘appears to have fallen into confusion as regards his reference to 
‘citizens’. I do not share counsels’ perception which is rebutted upon a reading of the 
judgment in its proper context, as a whole and the further discussion below. I 
accordingly do not propose to deal with this argument any further.           

 [49] Tuchten J’s reasoning is, as correctly pointed out by counsel for the defendants, 
consistent with the finding by the Constitutional Court in Kaunda and Others v 
President of the RSA and Others 2005 (4) SA 235 (CC) paras [36] and [37], where 
Chaskalson CJ held: 

‘The starting point of the enquiry into extraterritoriality is to determine the ambit of the 
rights that are the subject matter of section 7(2). To begin with two observations are 
called for. First, the Constitution provides the framework for the governance of South 
Africa. In that respect it is territorially bound and has no application beyond our 
borders. Secondly, the rights in the Bill of Rights on which reliance is placed for this 
part of the argument are rights that vest in everyone. Foreigners are entitled to require 
the South African State to respect, protect and promote their rights to life and dignity 
and not to be treated or punished in a cruel, inhuman or degrading way while they are 
in South Africa. Clearly, they lose the benefit of that protection when they move beyond 
our borders. 
Section 7(1) refers to the Bill of Rights as the ‘cornerstone of democracy in South 
Africa. It enshrines the rights of all people in our country and affirms the democratic 
values of human dignity, equality and freedom.’ The bearers of the rights are people 
in South Africa. Nothing suggests that it is to have general application, beyond our 
borders.’  [Emphasis added] 
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In my view, Tuchten J correctly recognised the distinction drawn in Law Society 
between the constitutional rights of South African citizens and the rights of non-South 
Africans abroad. The Constitutional Court judgment in Law Society clearly 
distinguishes between South African citizens on the one hand, having constitutional 
rights and Treaty rights, and citizens of other SADC countries only having Treaty 
rights, on the other. 

[50] Counsel for the plaintiffs moreover challenged the defendants’ reliance on Kaunda 
as authority for the proposition that no obligation extends to foreigners. Counsels’ full 
argument is hereby reproduced:   

‘The legal duty owed to each plaintiff does not depend on personal idiosyncrasies of 
each individual. Their nationality is not relevant, as the Constitutional Court’s judgment 
in LSSA [Law Society] shows. Nor is the geographic position at which the President 
perpetrated the act. Therefore the parochial approach for which the President 
contends is inconsistent with the Constitutional Court’s judgment. It is also inconsistent 
with the purpose of the SADC Treaty, which is to create an integrated regional 
community of Southern African states. Contending that conduct by the President in 
signing a treaty in Zimbabwe relating to a Tribunal with a seat in Namibia, and 
destroying access to justice of Zimbabweans, South Africans and other SADC citizens 
is somehow too distant to attract a legal duty is simply specious.’ 

I disagree with this interpretation of the judgment in Kaunda. The judgment makes it 
clear that the protection does not extend beyond our borders. The reasons for 
excluding foreigners from the right of protection, have fully been dealt with by Tuchten 
J and I do not consider it necessary to add thereto, save to express my respectful 
agreement therewith.    

[51] One last observation as to counsel for the plaintiffs’ caveat to the arguments 
advanced in the supplementary heads of argument, that this court has before it only 
the summary of the exceptions in Burmilla and not the exceptions themselves nor the 
‘voluminous pleadings’. The caveat, in my view, and for purposes of the present 
matter, is of no consequence: the principles enunciated by Tuchten J, are clear and I 
fail to see how a full record of the Burmilla matter could have made any real difference 
thereto. Significantly, nothing has been advanced by counsel for the plaintiffs, as to in 
which respects this court is at a disadvantage in not having access to all the 
documents in the Burmilla matter. In any event, upon a reading of the plaintiffs’ 
supplementary heads of argument, I did not discern any difficulty in them 
understanding and fully addressing the issues decided upon in Burmilla relevant to the 
present matter.  

[52] In conclusion, the plaintiffs’ particulars of claim do not establish legal causation, 
with the result that the legal causation exception must be upheld in respect of the 1st, 
2nd, 4th, 5th, 6th, 7th, 9th, 10th, 11th, 12th, 13th, 14th, 15th, 18th, 19th, 21st, 22nd, 
24th, and 25th plaintiffs’ claims, since they are Zimbabwean companies and nationals.          

Exception 2 (the legal duty exception) 

[53] In regard to this exception the complaint is raised that the plaintiffs’ particulars of 
claim do not contain sufficient averments to establish that the defendants owed the 
plaintiffs a delictual legal duty to avoid causing the plaintiffs’ alleged losses.  
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[54] The merits of the legal duty exception, in my view, are determined in applying the 
principles enunciated by the Supreme Court of Appeal in Telematrix (Pty) Ltd t/a Matrix 
Vehicle Tracking v Advertising Standards Authority 2006 (1) SA 461 (SCA) and by the 
Constitutional Court in Steenkamp NO v Provincial Tender Board, Eastern Cape 2007 
(3) SA 121 (CC). The issue before the Constitutional Court was whether financial loss 
caused by improper performance of a statutory or administrative function should 
attract liability for damages in delict, more particularly, whether a successful tenderer 
whose tender award is subsequently set aside by a court on review, may claim 
damages from the relevant tender board for out-of-pocket expenses incurred in 
reliance on and subsequent to the award. The Constitutional Court accepted that the 
invitation and consideration of tenders is an administrative function and that the legal 
duties of the tender board, as pleaded, do not derive from the common law principles 
of administrative law but from the Constitution and the controlling legislation. The 
tender board is duty bound to exercise its powers fairly, impartially and independently 
although in the main it acts as a procuring agent of the provincial government. It was 
common cause between the parties that that the tender board acted in good faith. In 
regard to delictual wrongfulness Moseneke DCJ, writing for the majority, explained 
(para [37]):  

‘However, a concession that the tender board acted inconsistently with the tenets of 
administrative justice is neither decisive of the existence of a duty of care nor is it of 
any avail to the applicant’s case. In our constitutional dispensation, every failure of 
administrative justice amounts to a breach of a constitutional duty. But the breach is 
not an equivalent of unlawfulness in a delictual liability sense. Therefore, an 
administrative act which constitutes a breach of a statutory duty is not for that reason 
alone wrongful. Unlike in other jurisdictions, this does not mean that the government 
enjoys delictual immunity when performing its functions, but a negligent statutory 
breach and resultant loss are not always enough to impute delictual liability. Policy 
considerations of fairness and reasonableness have to be taken into account when 
imposing a duty of care and ultimately liability to make good harm suffered by a 
claimant.’ 

and continued (at paras [40] and [41]: 

‘Therefore shortly stated, the enquiry into wrongfulness, is an after the fact, objective 
assessment of whether conduct which may not be prima facie wrongful should be 
regarded as attracting legal sanction. In Knop v Johannesburg City Council42 the test 
for wrongfulness was said to involve objective reasonableness and whether the boni 
mores required that “the conduct be regarded as wrongful”. The boni mores is a value 
judgment that embraces all the relevant facts, the sense of justice of the community 
and considerations of legal policy. Both of which now derive from the values of the 
Constitution. 
Our courts - Faircape, Knop, Du Plessis and Duivenboden - and courts in other 
common law jurisdictions readily recognise that factors that go to wrongfulness would 
include whether the operative statute anticipates, directly or by inference, 
compensation of damages for the aggrieved party; whether there are alternative 
remedies such as an interdict, review or appeal; whether the object of the statutory 
scheme is mainly to protect individuals or advance public good; whether the statutory 
power conferred grants the public functionary a discretion in decision-making; whether 
an imposition of liability for damages is likely to have a “chilling effect” on performance 
of administrative or statutory function; whether the party bearing the loss is the author 
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of its misfortune; whether the harm that ensued was foreseeable. It should be kept in 
mind that in the determination of wrongfulness foreseeability of harm, although 
ordinarily a standard for negligence, is not irrelevant. The ultimate question is whether 
on a conspectus of all relevant facts and considerations, public policy and public 
interest favour holding the conduct unlawful and susceptible to a remedy in damages.’ 
[Footnotes omitted] 

The Constitutional Court confirmed the Supreme Court of Appeal’s conclusion that 
‘[c]ompelling public considerations require that adjudicators of disputes … are immune 
from damages claims in respect of their incorrect but honest decisions’, but that 
‘different public policy considerations may well apply’ if ‘an administrative or statutory 
decision is made in bad faith or under corrupt circumstances or completely outside the 
legitimate scope of the empowering provision’. 

[55] The plaintiffs plead that the President ‘[i]n being party to the 2011 suspension [of 
the SADC tribunal] and signing the 2014 Protocol…failed to act in good faith, within 
the scope of section 231(1) of the Constitution, and with gross disregard for the 
violation of the human rights of the plaintiffs (together with all potential individual 
litigants before the SADC Tribunal).’ The plaintiffs further plead that the President ‘… 
representing the second defendant, acted wrongfully, and unlawfully, and with a 
deliberate, reckless or grossly negligent disregard for the rights of those affected by 
the abolition of individual access to the SADC Tribunal, including the plaintiffs’. 
Counsel for the plaintiff in my view correctly submitted that on these pleaded facts two 
of the three bases for not affording immunity from damages referred to in Steenkamp, 
have been pleaded. The Constitutional Court in Law Society held that the President 
did not act in good faith, and that the exercise of his power fell outside of the legitimate 
scope of s 231(1) of the Constitution, which empowers the national executive to 
negotiate and sign all international agreements. These clearly constitute public policy 
considerations that may well annihilate immunity from damages claims.  

[56] On this basis alone, I conclude that the legal duty exception falls to be dismissed.  

Exception 3 (the second plaintiff’s claim exception) 

[57] This ground of exception is based on the plaintiffs’ alleged failure to plead 
sufficient facts in respect of the claim for damages brought by the second plaintiff. 

[58] The second plaintiff is a wholly-owned company by the first plaintiff. The property 
from which the first plaintiff was evicted, was owned by the second plaintiff. The 
defendants complaint that confusion exists as to the second plaintiff’s entitlement to 
claim damages, although at first blush not without merit, can and in my view should 
conveniently and more appropriately, be dealt with at the pre-trial procedures. I do not 
think the exception procedure is appropriate to decide a peripheral technicality. 

[59] I accordingly propose not to make an order in regard to the second plaintiff’s claim 
exception.    

Exception 4 (the domestic remedies exception) 

[60] The plaintiffs allege that they could have, in addition to compensation for 
acquisition of their immovable property consisting of farm land, also successfully 
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instituted claims for loss of income, loss of movable property and for pain and suffering 
against Zimbabwe in the SADC Tribunal, because there was no available remedy in 
Zimbabwe in respect of these claims. They base this allegation on a decision of SADC 
Tribunal. The basis for the domestic remedies exception is that the SADC Tribunal 
decision does not support the plaintiffs’ allegation that they have no remedy in 
Zimbabwe in respect of these claims. Instead, the decision is limited to challenges to 
the acquisition of agricultural land and therefore no finding was made in regard to any 
common law or other claims for loss of income, loss of movable property or for pain 
and suffering. Therefore, so it is alleged, the particulars of claim are vague and 
embarrassing or fail to include sufficient averments to sustain a cause of action. 

[61] A copy of the SADC Tribunal decision is attached to the plaintiffs’ particulars of 
claim. No findings were made in regard to compensation for loss of income, loss of 
movable property and pain and suffering. That of course, as counsel for the plaintiffs 
correctly emphasised, does not mean that Tribunal had no jurisdiction to grant 
appropriate remedies, including damages, had that been claimed. Be that as it may, 
the plaintiffs correctly recognise the requirement that the domestic remedies must be 
exhausted (as was held in Government of the Republic of Zimbabwe v Fick 2013 (5) 
SA 325 (CC)), which will of course depend on the availability, effectiveness and 
adequacy of the existing internal remedies. Counsel for the plaintiffs’ have referred to 
the decision of the SADC Tribunal in Tembani v Republic of Zimbabwe (SADC (T) 
07/2008) [2009] SADCT 3 (14 August 2009), in which the absence of domestic 
remedies requirement, as for Zimbabwe, was dealt with as follows: 

‘We would add that one of the aims concerning exhaustion of local remedies is to 
prevent individuals from abuse of remedies through concurrent proceedings and thus 
the requirement aims at avoiding parallelism of proceedings. 
‘The effect of section 38 of the Act and indeed section 16(7)(d) of the Constitution of 
the Respondent is that the jurisdiction of the courts of law in Zimbabwe is ousted 
whenever agricultural land is acquired in the circumstances obtaining in the present 
application. This has been confirmed in the decisions of the Supreme Court, the 
highest Court in that country, which we have already referred to above. 
Thus, it would be meaningless, in our view, to insist that the Applicant should have 
first exhausted his domestic remedies. In the circumstances, we are of the view that 
the Applicant is properly before us and that we have jurisdiction to consider the 
application, and we now proceed to do so.’ 

[62] The plaintiffs’ reliance on the Tribunal decision to show that the Zimbabwean 
courts’ jurisdiction in regard to loss of income, loss of movable property and pain and 
suffering, was ousted, assuming it to be incorrect, does not end the inquiry. Whether 
or not domestic remedies were available, after all, is a factual question which can 
readily be proved by way of evidence to be adduced at the trial. A mistaken reliance 
on the Tribunal decision for the purpose of proving the absence of domestic remedies, 
in my view is not capable of being determined on exception. It is and remains a 
question for evidence. 

[63] For these reasons the domestic remedy exception must fail.     

Exception 5 (the pain and suffering exception) 
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[64] Certain of the plaintiffs also seek an order that the defendants pay R1 200 000 to 
each of them, in respect of ‘general damages for pain and suffering and emotional 
shock’ alternatively as ‘constitutional damages’. The plaintiffs further allege that 
constitutional damages are claimed, ‘as appropriate and just and equitable relief, this 
in the event that it be held that the common law remedies of general damages for pain 
and suffering, trauma and emotional shock do not afford appropriate and just and 
equitable relief, and further that such common law remedies are not to be developed 
to afford relief which would be appropriate and just and equitable in the 
circumstances’. This exception is primarily based on the contention that the pain and 
suffering damages claim is allegedly pleaded in a manner that is vague and 
embarrassing and is in conflict with other aspects of the pleadings, given that the 
plaintiffs plead that the alleged pain and suffering and emotional shock were caused 
by Zimbabwe or its officials and agents in Zimbabwe and not by the defendants. 

[65] The plaintiffs’ cause of action is based on the President’s conduct in terminating 
the SADC Tribunal’s jurisdiction. The Tribunal had jurisdiction to entertain and grant 
the plaintiffs’ claims against Zimbabwe for the loss suffered. Since that cause of action 
has now been rendered nugatory by the President, the claims which would have been 
pursued before the Tribunal and the damages awarded, constitute the extent of the 
loss suffered by the plaintiffs as a consequence of his conduct.  

[66] In my view the determination of the constitutional damages issue does not fit into 
the exception confines. The Supreme Court of Appeal, in Minister of Police v Mboweni 
2014 (6) SA 256 (SCA) para [24], left open the general question whether our law 
should develop in the direction of the proposition that constitutional damages will 
encompass a solatium or general damages. It is not for this court, on exception, to 
finally decide whether the circumstances of this case, warrant such further 
development.    

[67] In my view the plaintiffs’ particulars of claim sufficiently allege a basis for claiming 
constitutional damages and the possible development of the common law in that 
regard. This court is not called upon to decide all the issues that may arise in the 
determination of constitutional damages: suffice to say that I am unable to hold that 
the pain and suffering exception ought to succeed.    

Costs 

[68] The plaintiffs are the successful parties in the condonation application. The 
defendants successfully pursued two of the five exceptions, which are both crucial to 
this case, and thereby achieved substantial success. Counsel for the plaintiffs 
launched a scathing attack on the defendant’ conduct in this matter, which counsel 
submitted shows a total absence of bona fides warranting a punitive costs order. I do 
not consider it necessary to traverse the arguments advanced by counsel for the 
plaintiffs any further, save to remark that I am unable to agree that the defendants in 
any manner whatsoever, acted with mala fides. To the contrary, the defendants, in my 
view, professionally and fully complied with their duty, which in short is to avail 
themselves of the procedures they were by law entitled to.  

[69] Having carefully considered the appropriate order as to the costs of both 
applications, it would in my view and in the exercise of my discretion, be fair and just 
and in the interests of justice, that each party is responsible for payment of its own 
costs.        
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 Order  

 [70] In the result the following order is made:  

1. Exception 1 (the factual causation exception) is upheld. 
2. Exception 1 (the legal causation exception) is upheld in respect of the 

1st, 2nd, 4th, 5th, 6th, 7th, 9th, 10th, 11th, 12th, 13th, 14th, 15th, 18th, 
19th, 21st, 22nd, 24th, and 25th plaintiffs’ claims.   

3. Exception 2 (the legal duty exception), exception 4 (the domestic 
remedies exception) and exception 5 (the pain and suffering exception) 
are dismissed. 

4. No order is made on exception 3 (the second plaintiff’s claim exception). 
5. No order is made as to the costs of the condonation application and the 

exception.  
6. Leave is granted to the plaintiffs to amend their particulars of claim by 

Notice of Amendment to be delivered on or before 29 January 2021. 
 
 

Gent and Another v Du Plessis (1029/2019) [2020] ZASCA 184 (24 December 
2020) 

 Appeal—cross-appeal-- in the absence of a cross-appeal respondent not entitled to 
variation of the order of the court below. 

Company law – section 163 of Companies Act 71 of 2008 – where no case made 
out under s 163(1), court not empowered to grant relief in terms of s 163(2) – 
oppressive or unfairly prejudicial conduct not proved.  

  

ORDER  

On appeal from: Gauteng Division of the High Court, Pretoria (Mavundla and 
Mali JJ and Botes AJ, sitting as court of appeal): judgment reported sub nom 
Du Plessis v Bonnox Proprietary Limited and Another [2019] ZAGPPHC 515 

  

(a)       The appeal is upheld with costs, including the costs of two counsel. 

(b)       The order of the full court is set aside and replaced by the following 
order: 

‘The appeal is dismissed with costs.’ 

[5]     Mr du Plessis was employed by the company from 1986, where he started as a 
fitter and turner. He was promoted to general manager during 2010 and, ultimately, 
was appointed as a director during 2012, when Ms Gent resigned as such. He was, 
however, removed as a director at a meeting of the shareholders on 6 March 2013. 
Mr du Plessis was subsequently suspended and, after being found guilty on four 
counts of gross misconduct (one of which involved dishonesty) at a disciplinary 
hearing, dismissed as an employee during August 2014. 

 [6]     The charges against Mr du Plessis arose after Ms Gent’s uncovering, upon 
her return to the company in 2013, of a number of irregularities committed by Mr du 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20184
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s163
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s163
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Plessis. These included that Mr du Plessis, who occupied a position of trust in the 
company at the time, conducted his own private business, ‘Blumnet’, whose 
business was producing a woven mesh fence similar to the one manufactured by the 
company, by making use of the resources of the company. In the process, Blumnet 
was also used by Mr du Plessis to commit a fraud against the fiscus. In this regard, 
Mr du Plessis engineered a simulated transaction in which an invoice, in the sum of 
R641 293, was issued in the books of Blumnet and addressed to the company as if 
to reflect an honest exchange of services for money. Significantly, Mr du Plessis 
admitted to this misconduct. 

 [7]     Even more serious was when, on 5 March 2013, the day before the 
shareholders’ meeting where a resolution for his removal as a director was to be 
tabled, Mr du Plessis maliciously and surreptitiously obtained an order placing the 
company in business rescue. This was an attempt to prevent a majority resolution to 
remove him as director. He abused his position of trust and manipulated two 
employees to bring the application for business rescue in their names. The business 
rescue order was subsequently set aside at the instance of Ms Gent in an urgent 
application on 2 April 2013, despite the application being vigorously opposed by Mr 
du Plessis. In rescinding the order, the court made a punitive costs order, on the 
attorney and own client scale, against the employees who had brought the 
application. As I have said, these employees were merely Mr du Plessis' proxies. 
Ultimately, and as a gesture of goodwill in an attempt to reconcile with Mr du Plessis, 
Ms Gent paid 71 percent of these costs from her own funds. Significantly, Mr du 
Plessis conceded that the manner in which the application for business rescue was 
launched, ie without Ms Gent's knowledge, as obviously an interested party, was ill-
advised and ultimately fatal to that application. 

[8]     On 30 June 2014, Mr du Plessis brought an application in the Gauteng Division 
of the High Court for an order that the company be wound up on the basis that it was 
just and equitable to do so, as envisaged in s 344(h) of the Companies Act 61 of 
1973 (the old Companies Act), read together with item 9 of Schedule 5 of the Act. In 
the alternative, he sought an order directing Ms Gent to purchase his shareholding in 
the company, at a price to be determined by an independent expert. He further 
sought an order that certain machinery be returned to him, but this aspect was 
disputed and was accordingly referred to trial. However, nothing turns on this issue 
in the present appeal and it need not detain us further. 

  

[9]     Mr du Plessis’ grounds for seeking to liquidate the company were, briefly: that it 
was a ‘private domestic company’ whose affairs had been conducted in a manner 
akin to that of a partnership; that his relationship with Ms Gent as co shareholders of 
the company had broken down irretrievably; that Ms Gent had excluded him from the 
management of the company and from its board of directors; that a ‘deadlock’ had 
arisen between the shareholders of the company which was not capable of 
resolution; and that Ms Gent’s conduct was oppressive in nature in that it 
undermined his rights as the minority shareholder of the company. 

  

[10]   In pursuance of the alternative relief that Ms Gent be directed to purchase his 
shares in the company, Mr du Plessis sought to invoke the provisions of s 163 of the 
Act. He alleged that Ms Gent, in her capacity as the majority shareholder and 
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director of the company, had acted in an unfairly prejudicial and oppressive manner 
towards him. 

  

[11]   The application came before Hughes J on 30 March 2016. The learned Judge 
held that although the company was akin to a partnership, it was a solvent domestic 
company whose substratum remained intact. Although the relationship between the 
two shareholders had broken down irretrievably, and was not capable of being 
resolved, the court a quo found that there was no deadlock that rendered it just and 
equitable to wind up the company. Applying the so-called 'clean hands' principle the 
court further found that, as Mr du Plessis had through his own conduct caused the 
breakdown in the shareholders’ relationship, he was not entitled to apply for the 
winding up of the company on the just and equitable ground.  

  

[12]   In respect of the s 163 relief, Hughes J found that Mr du Plessis had not 
established the requisites for that section to be invoked. The court found, in 
particular, that neither Mr du Plessis’ alleged loss of confidence in the manner in 
which the company’s affairs were being conducted, nor his resentment at having 
been outvoted, fell within the purview of s 163 of the Act. The court accordingly 
dismissed the winding up application with costs. 

[13]   With the leave of this court, Mr du Plessis appealed to the full court which, on 
18 April 2019, dismissed his appeal against the refusal of the court a quo to order 
the winding up of the company. It rejected the submission that the relationship 
between the parties resembled a partnership between shareholders. It held that it 
could not be said that the company was, in substance, a partnership in the guise of a 
private company. 

 [14]   The full court also upheld the court a quo’s finding that Mr du Plessis had 
failed to prove the requisites of s 163(1) of the Act. As I have indicated, the full court 
nevertheless went on to grant relief in terms of s 163(2) of the Act, holding that it was 
duty-bound to design or craft a mechanism which would result in a 'clean break' 
between the parties. It justified this approach on the ground that the relationship 
between the parties had broken down irretrievably and that it was not in their best 
interests to remain ‘in the same bed’.[6] The full court thus directed Mr du Plessis to 
purchase Ms Gent’s shares at a fair and reasonable value. 

 [15]   As mentioned above, Mr du Plessis' application for special leave to 
cross appeal was refused by this court. This had a significant impact on the matter. 
In Shatz Investments (Pty) Ltd v Kalovyrnas[7] this court was confronted with the 
question whether, without any cross-appeal, it could correct an order of a trial court 
by making a prayer for interest, which that court had not granted. Trollip JA said the 
following: 

‘…The court a quo did not award it, possibly because it was not claimed in the 
pleadings. But, be that as it may, in the absence of any cross-appeal to correct the 
order of the court a quo to plaintiff’s advantage and defendant’s detriment by 
including an award of such interest, we cannot deal with it…’[8] 

 [16]   This dictum reaffirmed trite principles. These are that a respondent in an 
appeal may support the order appealed against on any ground that properly appears 

http://www.saflii.org/za/cases/ZASCA/2020/184.html#_ftn6
http://www.saflii.org/za/cases/ZASCA/2020/184.html#_ftn7
http://www.saflii.org/za/cases/ZASCA/2020/184.html#_ftn8
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from the record. In order to obtain a variation of the order, however, a respondent 
must cross-appeal with the necessary leave, save perhaps in exceptional 
circumstances where there is no prejudice to the appellant. 

[17]   The application of these principles to the present matter has the following 
consequences. In the first instance, the option to liquidate the company is no longer 
available. Importantly, what Mr du Plessis seeks is that instead of him buying 
Ms Gent’s shares, which is what the full court ordered, she in fact be ordered to buy 
his shares. It is clear from the record that the purchase price would be in the range of 
R20 million to R35 million, an amount Ms Gent has clearly stated she could not 
afford. Such a variation will, without a doubt, be to her detriment. Therefore, Mr du 
Plessis was precluded from seeking an order that Ms Gent be directed to purchase 
his shares. And, as I have said, Mr du Plessis expressly disavowed reliance on the 
order that obliges him to purchase Ms Gent’s shares. It follows that, for this reason 
alone, the appeal should succeed and the order of Hughes J should be reinstated. In 
any event, for the reasons that follow, Mr du Plessis did not show oppressive or 
unfairly prejudicial conduct on the part of Ms Gent. 

 [18]   As stated already, Mr du Plessis relied in this court on the following grounds in 
support for the relief he applied for as provided in s 163 of the Act: 

(a)     Ms Gent had excluded him from the management of the company and 
refused to provide him with management and financial information relating to 
the company; 

(b)     Ms Gent excluded him from any decision making within the company; 

(c)      Ms Gent removed him as a director of the company and replaced him 
with her husband and brother-in-law, and also unlawfully and unfairly 
dismissed him from employment with the company. 

  

[19]   The full court upheld the finding of the court a quo that Mr du Plessis had failed 
to demonstrate that Ms Gent's conduct towards him was oppressive or unfairly 
prejudicial, or that his interests had been unfairly disregarded. It found that the 
grounds relied upon by Mr du Plessis did not fall within the ambit of s 163(1) of the 
Act. 

  

[20]   In my view, this finding by the full court cannot be faulted. It is bolstered by the 
following objective facts: 

(a)     Mr du Plessis was validly removed as a director of the company at a 
properly constituted shareholders' meeting, and as provided in s 71 of the Act. 

(b)     As a shareholder, Mr du Plessis is at liberty and entitled to the 
management and financial information pertaining to the company as provided 
in s 26 of the Act. 

(c)      Mr du Plessis is entitled to dispose of his shares in the company in 
accordance with the provisions of paragraph 11(d) of the Company's Articles 
of Association.[9] 

http://www.saflii.org/za/cases/ZASCA/2020/184.html#_ftn9
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(d)     Mr du Plessis was dismissed after being found guilty of misconduct in a 
disciplinary hearing. Clearly, the dismissal as general manager did not 
constitute conduct that fell within the ambit of s 163(1). 

(e)      In respect of the removal of Mr du Plessis as a director of the company, 
the starting point is that the mere exercise of majority shareholding voting 
rights does not amount to oppression. Counsel for Mr du Plessis fairly 
recognised that for the removal as director to fall under s 163(1), Mr du 
Plessis had to prove some agreement or understanding that he would be 
entitled to directorship of the company. There was no proof of such 
agreement or understanding. The objective facts indicated the converse. Mr 
du Plessis made no capital contribution that could entitle him a seat on the 
board of the company. Even though Mr du Plessis had received the bulk of his 
shares during 1998, he was only appointed a director during 2012. Ms Gent 
nominated him as director when she resigned as the sole director of the 
company. Within a year, however, Ms Gent was reappointed and proceeded 
to take steps to remove Mr du Plessis. Thus, he was permitted to be a director 
only for the period of approximately a year. 

  

[21]   Viewed in the light of the above considerations, the full court clearly 
misdirected itself in making the order that Ms Gent be ordered to sell her majority 
shareholding to Mr du Plessis. It ought simply to have dismissed Mr du Plessis’ 
appeal. It follows, accordingly, that Ms Gent’s appeal must succeed. 

  

[22]   In the circumstances the following order is made: 

(a)     The appeal is upheld with costs, including the costs of two counsel. 

(b)     The order of the full court is set aside and substituted with the following: 

          ‘The appeal is dismissed with costs.’ 

  

Eskom Holdings SOC Ltd v Resilient Properties (Pty) Ltd and Others (Case no 
663/19); Eskom Holdings SOC Ltd v Sabie Chamber of Commerce and 
Tourism, and Others (Case no 664/19); Thaba Chweu Local Municipality and 
Others v Sabie Chamber of Commerce and Tourism, and Others (Case no 
583/19) [2020] ZASCA 185 (29 December 2020) 

Constitutional law – section 41 of the Constitution of the Republic of South Africa, 
1996 – principles of cooperative government and intergovernmental relations – all 
spheres of government and all organs of state obliged to make reasonable effort in 
good faith to settle intergovernmental disputes – Intergovernmental 
Relations Framework Act 13 of 2005, ss 40 and 41. 

Electricity – Electricity Regulation Act 4 of 2006, s 21(5) – interruption of electricity 
supply by Eskom to municipalities in financial crises and unable to pay for electricity 
supply – municipalities constitutionally and statutorily obliged to provide basic 
services, inclusive of electricity, to communities – whether Eskom entitled to interrupt 
electricity supply due to non-payment. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20185
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20185
http://www.saflii.org/za/legis/num_act/irfa2005421/
http://www.saflii.org/za/legis/num_act/irfa2005421/
http://www.saflii.org/za/legis/num_act/irfa2005421/
http://www.saflii.org/za/legis/num_act/irfa2005421/index.html#s40
http://www.saflii.org/za/legis/num_act/irfa2005421/index.html#s41
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Local Government – Local Government: Municipal Structures Act 117 
of 1998 – Local Government: Municipal Systems Act 32 of 2000 – Local 
Government: Municipal Finance Management Act 56 of 2003. 

  

 

ORDER 

  

 

On appeal from: Gauteng Division of the High Court, Pretoria (Hughes J sitting as 
court of first instance): judgment reported sub nom Sabie Chamber of Commerce 
and Tourism and Others v Thaba Chweu Local Municipality and Others; Resilient 
Properties (Pty) Ltd and Others v Eskom Holdings SOC Ltd and Others [2019] 
ZAGPPHC 112 

  

Case no 663/2019: Eskom Holdings SOC Limited v Resilient Properties (Pty) Ltd 
and Others: 

The appeal is dismissed with costs, including the costs of two counsel where so 
employed. 

  

Case no 664/2019: Eskom Holdings SOC Limited v Sabie Chamber of Commerce 
and Tourism and Others: 

The appeal is dismissed with costs, including the costs of two counsel where so 
employed. 

  

Case no 583/2019: Thaba Chweu Local Municipality and Others v Sabie Chamber of 
Commerce and Tourism and Others: 

1        The appeal against paragraph 2 of the order of the high court is upheld. 

2        The first, second and third respondents shall pay the costs of the appeal jointly 
and severally, the one paying the others to be absolved. 

3        Paragraph 2 of the order of the high court is set aside and in its place is 
substituted the following: 

http://www.saflii.org/za/legis/consol_act/lgmsa1998425/
http://www.saflii.org/za/legis/consol_act/lgmsa1998425/
http://www.saflii.org/za/legis/consol_act/lgmsa1998425/
http://www.saflii.org/za/legis/consol_act/lgmsa2000384/
http://www.saflii.org/za/legis/consol_act/lgmfma2003399/
http://www.saflii.org/za/legis/consol_act/lgmfma2003399/
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‘The costs of this application shall be borne by Eskom Holdings SOC Limited, 
with the rest of the respondents being absolved.’ 

                                            Moko v Acting Principal of Malusi Secondary School 
and Others [2020] ZACC 30 

Direct access to Constitutional Court — urgent application — right to education — 
section 29(1) of the Constitution 

ORDER 

On application for direct access to the Constitutional Court on an urgent basis: 

1.                  Leave for direct access on an urgent basis is granted. 

2.                  The conduct of the first respondent, which resulted in the applicant’s 
inability to sit for the Business Studies Paper 2 examination on 25 November 2020, 
is declared to be a violation of the applicant’s right to education in section 29(1) of 
the Constitution. 

3.                  The second to fifth respondents are ordered to grant the applicant the 
opportunity to write the Business Studies Paper 2 examination by 15 January 2021. 

4.                  The result of the examination written in terms of paragraph 3 of this 
order is to be released simultaneously with the general release of the 2020 National 
Senior Certificate examination results in January or February 2021. 

5.                  The first, second, third and fourth respondents are jointly and severally 
liable to pay the costs of the applicant, including the costs of two counsel, in both this 
Court and the High Court of South Africa, Limpopo Division, Polokwane. 
On Monday, 28 December 2020 at 10h00, the Constitutional Court handed down 
judgment in an urgent application for direct access to the Constitutional Court.  The 
central question before the Constitutional Court was whether there had been a 
violation of the right to education in section 29(1) of the Constitution. 
 
The applicant, Mr Moko, was a Grade 12 student who, on the morning of 
25 November 2020, arrived at his school in Limpopo to write the Business Studies 
Paper 2 matric examination.  He was stopped at the school gates by the first 
respondent, the Acting Principal of Malusi Secondary School, because he had failed 
to attend certain extra lessons.  Mr Moko was informed that he needed to fetch his 
parents or guardians, in order to discuss the missed extra lessons, and to not return 
to the school without them.  Mr Moko left to find his guardians but, unable to do so, 
returned to the school, alone, sometime later.  By the time he returned, the Business 
Studies Paper 2 examination was underway.  The Acting Principal refused to allow 
Mr Moko entry into the examination room and Mr Moko subsequently missed the 
examination. 
 
Various meetings with the Acting Principal and members of the Limpopo Department 
of Education ensued and Mr Moko was informed that he would only be able to write 
the supplementary examination in May 2021.  Aggrieved by this decision, as he 
wished to pursue tertiary education at the start of 2021 and writing the examination 
in May would delay this, Mr Moko brought an urgent application to the High Court for 
an order that he be given an opportunity to write the missed examination imminently.  
The High Court struck the matter off the roll for lack of urgency. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZACC%2030
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Mr Moko applied for leave to approach the Constitutional Court directly, and on an 
urgent basis, for an order that the conduct of the Acting Principal was inconsistent 
with the right to basic and further education in section 29(1)(a) and (b) of the 
Constitution and that he be afforded the opportunity to write the Business Studies 
Paper 2 examination before the marking of the other matric examination scripts and 
the release of the other matric results. 
 
Mr Moko submitted that this matter was urgent because, if he did not sit the 
examination imminently, it would affect his ability to pursue further studies at an 
institution of higher learning in February 2021.  On the matter of direct access to the 
Constitutional Court, Mr Moko contended that it would be in the interests of justice 
for the Constitutional Court to determine the matter, as the matter was struck off the 
urgent roll in the High Court and a determination of the matter on the ordinary roll in 
the High Court would leave him without effective relief. 
 
On the merits, Mr Moko submitted that his right to basic education in section 29(1)(a) 
of the Constitution was infringed by the conduct of the Acting Principal.  He 
contended that the conduct also amounted to a violation of his right to further 
education in section 29(1)(b) of the Constitution because, if he was only allowed to 
write the examination in May 2021, he would be unable to begin tertiary education in 
February 2021. 
 
The Acting Principal did not oppose the application brought by Mr Moko to the 
Constitutional Court.  The second to fourth respondents, the MEC and Head of the 
Department of Education, Limpopo and the Minister of Basic Education (collectively, 
the Department), and the fifth respondent, Umalusi, also did not oppose the 
application.  The Department filed written submissions to assist the Constitutional 
Court in its determination of the matter, in which they offered Mr Moko the 
opportunity to write the missed examination in January 2021.  The matter was 
determined on the papers without an oral hearing. 
 
The Constitutional Court, in a unanimous judgment penned by Khampepe J 
(Mogoeng CJ, Jafta J, Madlanga J, Majiedt J, Mathopo AJ, Mhlantla J, Theron J, 
Tshiqi J and Victor AJ concurring) granted leave for the applicant to approach the 
Constitutional Court directly on an urgent basis.  It held that a lack of urgent relief 
could have a significant adverse effect on Mr Moko’s future and that the urgency of 
the matter was undeniable.  It held further that the circumstances in this matter were 
of an exceptional nature and Mr Moko had raised compelling reasons for direct 
access.  It was therefore in the interests of justice to grant leave to approach the 
Constitutional Court directly and on an urgent basis. 
 
The Constitutional Court highlighted the transformative role of education in 
South Africa and the importance of education for individuals and society as a whole.  
It found that the matric examinations fall within the purview of “basic education”, the 
right to which is protected by section 29(1)(a) of the Constitution.  It held that the 
Acting Principal had both a positive obligation to give effect to that right and a 
negative obligation to not interfere with Mr Moko’s right to basic education.  The 
Acting Principal’s conduct that resulted in Mr Moko missing the Business Studies 
Paper 2 examination clearly amounted to a violation of the right to basic education.  
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The Constitutional Court also noted that an undue delay in the completion of his 
school education, as a result of the conduct of the Acting Principal, would similarly 
have an adverse effect on Mr Moko’s right to further education, protected by 
section 29(1)(b) of the Constitution. 
 
As a result, the Constitutional Court declared the conduct of the Acting Principal to 
be a violation of the right to education in section 29(1) of the Constitution.  It ordered 
the Department and Umalusi to follow through with their offer to allow Mr Moko the 
opportunity to write the Business Studies Paper 2 examination at the start of 
January 2021 and to release the result of that examination simultaneously with the 
general release of the 2020 National Senior Certificate examination results. 
 
ECONOMIC FREEDOM FIGHTERS v GORDHAN AND OTHERS 2020 (6) SA 325 
(CC) 

Interdicts — Whether stricter test for grant of interim interdict against Public Protector. 

This judgment concerned two cases, in both of which the Public Protector had issued 
a report containing adverse findings against first respondent, Mr Gordhan, and which 
had directed the President to take remedial action against him (see [7] – [8] and [13] 
– [14]). In both instances Mr Gordhan interdicted the actions pending reviews of the 
reports (see [9], [12], [15] and [24]). 
Here, the Economic Freedom Fighters (EFF), in respect of the first case, and the 
Protector, in respect of the second, sought leave to appeal directly to the 
Constitutional Court against the interdicts (see [3] and [26]). 
It held that both applications engaged its jurisdiction by raising constitutional issues 
(see [34] and [43] – [44]). These were in the first application whether interim 
interdicts directed at the Public Protector were an improper interference with her 
powers, and whether such interdicts ought to be subject to a stricter test (see [34]); 
and in the second, whether the interdict comported with the Constitution, and was 
well grounded, in Mr Gordhan having prospects of success in the review (see [40] – 
[41] and [43]). 
However, it was not in the interests of justice to grant leave to appeal the interim 
orders (see [75]). This because: 
   •   Neither application had prospects of success: the EFF argued for a stricter test 
for interim interdicts against the Protector (extraordinary circumstances), but the 
rationale therefor, that 'routine' interim interdicts eroded the Protector's accessibility 
and effectiveness, was baseless (see [52] – [53] and [61] – [62]). Indeed the ordinary 
test for grant of an interdict against the executive could take account of the 
Protector's role and protect its powers (see [48], [53] – [54] and [57]); and the High 
Court had taken account of and accommodated these considerations (see [57]). 
   •   The lower court had not usurped the role of the review court (see [64]); and nor 
had it misdirected itself on the facts (see [65]). 
   •   Sustaining the interdict would cause no irreparable harm to the Protector, but 
not doing so would cause Mr Gordhan irreparable harm (see [66] – [67]). 
   •   There was insufficient basis to deviate from the usual appeal channel of the full 
court or Supreme Court of Appeal (see [70] and [74]). 
Apropos costs, the High Court had in the first matter ordered the EFF, in addition to 
the Protector, to pay the state respondents' costs (see [76]). This was a misdirection 
arising from a mischaracterising of the matter as unconstitutional (see [78] and [82]). 
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The ordinary principle that a litigant need not pay the state's costs in constitutional 
litigation accordingly applied (see [76] and [83]). 
In the second matter, the order of costs against the Protector personally was also a 
misdirection: there were no facts to support such an order (see [86] – [87] and [93] – 
[94]). 
Accordingly, in the first matter, leave to appeal the merits denied, but to appeal 
costs, granted, and the costs order set aside and replaced (see [102]). 
In the second matter, likewise, leave on the merits denied, but on costs, granted, 
with the costs order set aside and substituted (see [102]). 
In a concurrence, Jafta J added, as a reason to refuse leave on the merits, that there 
were no prospects of success for an appeal against another facet of the High Court's 
order, namely the suspension of the remedial action (see [103] – [104], [112] – [113] 
and [117]). 
 
 

MKUYANA v ROAD ACCIDENT FUND 2020 (6) SA 405 (ECG) 

Attorney — Fees — Contingency fees — Contingency fee agreement — To be 
concluded at sufficiently early stage of proceedings to reasonably enable compliance 
with Act — Invalid where, as in present case, entered into after summons issued and 
few months before trial. 

Attorney — Fees — Contingency fees — Statutory limitation — Normal fee — Factors 
in determining reasonableness of — Validity of normal fees when stated as calculated 
at hourly rate — Contingency Fees Act 66 of 1997, s 1 sv 'normal fees' and s 2(1)(b). 

 
Section 2(1)(b) of the Contingency Fees Act 66 of 1997 (the CFA) provides that a 
legal practitioner shall be entitled to fees . . . higher than his or her normal fees, set 
out in [the contingency fee agreement] . . . if such client is successful in such 
proceedings to the extent set out in such agreement'; s 1 defines 'normal fees' as 
'the reasonable fees which may be charged by such practitioner for such work, if 
such fees are taxed or assessed on an attorney and own client basis, in the absence 
of a contingency fees agreement; . . .'. 
On a reading of s 2 and the definition of 'normal fees' in s 1, it is clear that the agreed 
base fee must be a fee that is reasonable for the services of the legal practitioner. 
Unlike in a case of an express or implied agreement in respect of fees — where the 
starting point of the court's analysis is the agreed fee — the starting point in the 
determination of the practitioner's normal fee in terms of the CFA is an independent 
valuation of a reasonable fee. What is contemplated in the definition of 'normal fees' 
in s 1 is an objective assessment of the reasonableness of the normal fee, based on 
three factors: the nature of the work to be performed (such work); by the legal 
practitioner in question (such practitioner); and the norms and principles that find 
application in the taxation or assessment of costs on an attorney and own client 
scale, in the absence of a fee agreement. This last factor means that the 
reasonableness of the base fee is guided by the court tariff that serves as a standard 
against which the reasonableness of the practitioner's normal fee was measured. A 
determination of the reasonableness of the attorney's normal fees for purposes of 
the Act therefore requires an objective assessment of what is appropriate in the 
circumstances of a particular case. (See [31], [34] – [36].) 
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(So held in deciding that an agreed normal fee calculated at an hourly rate of R4500 
was invalid for being unreasonable, the departure from the court tariff not having 
been justified: see [2] – [5]; [37] – [44].) 
A contingency fee agreement must be concluded at a sufficiently early stage of 
proceedings to reasonably enable compliance with the CFA. Whether or not the 
agreement was concluded at a sufficiently early stage was a question of fact, 
dependent largely on the nature of the particular proceedings, and whether 
compliance with the requirements of the CFA was reasonably possible at that stage 
(see [47] – [50]). 
(So held in deciding that a second contingency fee agreement, entered into after 
issuing of summons and a few months before trial, and intended to replace a prior 
contingency agreement, was invalid. 
 
 
ECLIPSE SYSTEMS AND ANOTHER v HE & SHE INVESTMENTS (PTY) LTD 
AND A RELATED MATTER 2020 (6) SA 497 (WCC) 
 

Judgments and orders — Summary judgment — Defendant's duties of disclosure and 
to set out bona fide defence — Determinative question being whether defendant's 
version so inherently and seriously unconvincing that it can be rejected out of hand — 
Sufficient particularity — Plaintiff's particulars disclosing prima facie availability for 
defendant of defence of prescription — Matter referred to trial. 

Company — Directors and officers — Attribution of knowledge to company — Claim 
against directors by company for compensation for loss caused by illegal conduct of 
directors — English decision, that attribution of directors' or agents' guilty acts or 
knowledge to company inappropriate in certain circumstances, approved. 

 
The respondent company obtained summary judgment in the Western Cape High 
Court (the court a quo) against a series of defendants which included its own 
members, two other companies, and some of their members. The respondent 
argued these defendants — the appellants in the present appeals against the 
summary judgments — were parties to an illegal scheme which caused it financial 
loss. Its claims were formulated on the basis of theft, not fraud. One of the persons 
against whom the respondent sought summary judgment was its own former 
director, one G. It was common cause that, in order to succeed in its claims, the 
respondent had to establish that the appellants had the intention to steal from it. The 
appellants argued in their defence that they had no such intention since they acted 
bona fide on the instructions of the respondent as conveyed to them by G, and that 
they had believed G's assertion that they were assisting the respondent. The 
respondent argued that the appellants' version was highly improbable and 
implausible. 
The court a quo ruled that the opposing affidavits filed by the defendants lacked 
sufficient particularity for a valid defence and that the defence was in any event not 
bona fide or legally sound. It also found that the appellants' versions were 
'conveniently' bald and scant. The court a quo's stance on the absence of a bona 
fide defence was underpinned by its view that a fraud had been perpetrated on the 
respondent. It also dismissed a defence based on prescription on the ground that the 
respondent had prosecuted its claims well within the requisite three-year period of 
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becoming aware of the identity of the defendant debtors. Leave to appeal to a full 
bench (the instant court) was granted. 
Held 
The court a quo had misdirected itself in a number of material respects. As for 
prescription, the respondent never stated when it became aware of the identity of the 
appellants or the facts giving rise to the claim, so the finding that it had prosecuted 
its claims 'well within' three years of so becoming aware was not based on any 
factual underpinning (see [40]). While it appeared that many of the claims had 
indeed prescribed because more than three years had passed since the transactions 
were concluded, the respondent would be able to argue at trial that it only later 
became aware of the identity of the appellants or the underlying facts (see [43] – 
[47]). 
Whether this would be possible depended on whether the knowledge of the 
respondent's erstwhile director, G, could be attributed to the respondent. In Jetivia 
SA and Another v Bilta (UK) Ltd and Others [2015] 2 All ER 1083 the UK Supreme 
Court ruled that it would be inappropriate, where a company sued its own agents or 
directors for loss caused by their conduct such as fraud or a breach of fiduciary duty, 
for them to avoid liability on the basis that their own culpable knowledge and acts 
should be attributed to the company. While this principle seemed applicable in the 
present case, the obscure nature of the transactions in the present case meant that 
the court a quo was not in a position to decide finally whether the acts and 
knowledge of G should be attributed to the respondent (see [49], [54]). 
There were also other reasons why summary judgment should not have been 
granted. It was not possible to conclude, on the affidavits, that what had occurred 
constituted theft of the respondent's moneys, or if it did, that the appellants had no 
principal defence thereto which might succeed at trial (see [60]). 
In the light of the circumstances, including the appellants', at least prima facie, 
defence based on prescription, this was eminently a matter in which justice and 
fairness required that the court should have refused to grant summary judgment and 
directed that the matter proceed to trial in order that the issues could be ventilated 
irrespective of any consideration of the appellants' principal defence (see [59]). In 
addition, the court a quo mistakenly referred to a fraud perpetrated by the appellants, 
which was not the claim pleaded before it (see [60]). 
In weighing up a defendant's version in a summary judgment application, the court 
does not determine the probabilities, for doing so would effectively determine the 
merits of the defence. While there was reason to be sceptical about the appellants' 
version, the simple question at this stage was whether it was so inherently and 
seriously unconvincing that it could be rejected out of hand. The answer to this 
question depended on, and could only be determined by, evidence at the trial. As 
implausible as the appellants' version might seem, it could not be rejected out of 
hand at this stage (see [63]). The appellants might have accepted at face value G's 
representation that the transactions would benefit the respondent and that everything 
was in order if the directors approved the arrangement, which belief, if genuine, 
would rule out dolus (see [65]). 
Insofar as the court a quo held that the appellants' versions were conveniently bald 
and scant, a perusal of their response showed that they provided the material 
particulars required for their defence, whether good or not (see [66]). 
Appeal upheld, summary judgments set aside and appellants granted leave to 
defend (see [67]). 
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FIRSTRAND BANK LTD AND OTHERS v MOSTERT AND OTHERS 2020 (6) SA 
543 (ML) 
 

Credit agreement — Consumer credit agreement — Litigation — Jurisdiction — 
Concurrent jurisdiction of High Court and magistrates' courts — Whether 
plaintiff/applicant litigant may elect where to proceed — To promote access to justice, 
matters arising within ambit of NCA should be instituted in magistrates' court having 
jurisdiction — National Credit Act 34 of 2005, s 172(2), read with Magistrates' Courts 
Act 32 of 1944, s 29(1)(e); Constitution, ss 9 and 34. 

 
It was a practice in the Middelburg High Court, as it was elsewhere in the country, 
that litigants often instituted proceedings in the High Court as court of first instance 
despite their claims falling within the jurisdiction of the magistrates' courts. Many of 
these matters constituted claims based on the National Credit Act 34 of 2005 
brought by credit providers against consumers, over which matters the magistrates' 
courts had been granted jurisdiction by s 172(2) of the National Credit Act 34 of 2005 
(NCA), read with s 29(1)(e) of the Magistrates' Courts Act 32 of 1944. The 
respondents in such matters often were indigent and lived in outlying towns a far 
distance away from the High Court, and would therefore incur significant transport 
costs to attend their matters. With this in mind, the court in the present proceedings 
by way of a directive, asked the litigants before it to address the court on whether, 
inter alia — 
   •   the practice of bringing NCA-based claims, over which the magistrates' courts 
had jurisdiction, before the High Court as court of first instance, failed to give proper 
effect to the rights of access to court and to equality protected in the Constitution in 
ss 9 and 34, respectively; and 
   •   the NCA, when interpreted through the prism of the Constitution, necessarily 
demanded that, save in extraordinary circumstances, the magistrates' court be the 
court of first adjudication in all NCA matters (this, despite there being no express 
ouster in the NCA of the High Court's jurisdiction to hear such matters as court of 
first instance). (See [3].) 
Held 
The Magistrates' Courts Act and the NCA had to be read in the context of the 
legislature's decision to equip magistrates' courts with unlimited jurisdiction in NCA 
matters. This was a clear indication of the legislature's intention to bring justice and 
the courts closer to the people by ensuring access to justice, generally, and more so 
to financially stricken people and the previously disadvantaged. (See [51].) Further, 
the legislation had to be interpreted in light of the Constitution's enjoinder to courts to 
interpret legislation in accordance with the spirit, purport and objects of the Bill of 
Rights as per s 39(2) of the Constitution. (See [51].) NCA matters (and also matters 
that belong in magistrates' courts) being brought in the High Court defeated the s 34 
right of access to justice and the s 9 equality right. (See [52].) 
The Magistrates' Courts Act and the NCA, interpreted purposively, in its proper 
context, and in order to give proper effect to the s 34 right of access to justice and 
the s 9 equality right, demanded that civil actions or applications arising within the 
ambit of the NCA (and thus falling within the magistrates' court's jurisdiction) should 
be instituted in the magistrates' court having jurisdiction. (See [51] – [53], [55], [65], 
[68].) 
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FOURIE v GEYER 2020 (6) SA 569 (NWM) 

Credit agreement — Consumer credit agreement — Whether agreement subject to 
NCA — Acknowledgment of debt — Friends of long standing — Prior loans — Some 
business dealings — Formal document — National Credit Act 34 of 2005, ss 4(2)(b) 
and 8(4)(f). 

 
Applicant sued respondent on an acknowledgment of debt for repayment (see [1]). 
Respondent's defence was that the acknowledgment was a consumer credit 
agreement and that applicant was not registered as a credit provider, and that 
therefore the acknowledgment was unlawful (see [3]). 
Further facts were that the acknowledgment comprised three amounts representing 
R461 000 in rental, R100 000 in commission and R270 000 paid to a third party on 
applicant's behalf (see [1]); payment was deferred for 60 days (see [4]); interest ran 
on the total amount at 18% per annum (see [4]); and provision was made for 
attorneys' fees, expenses and disbursements (see [12]). 
Moreover, applicant and respondent had been friends for 18 years (see [18]); 
applicant had made prior loans to respondent (see [6]); and the parties had engaged 
in business dealings: specifically, respondent was renting applicant's property and 
applicant was seemingly involved, to the extent he was entitled to commission, in the 
sale of respondent's immovable property (see [18]). 
Held 
   •   The acknowledgment was not excluded from the National Credit Act 34 of 
2005's application as a non-arm's-length transaction (s 4(2)(b)): it had the formality 
of an arm's length document, the component transactions were of a business nature, 
and it was greatly advantageous to applicant (see [17], [20] – [21] and [30]). 
   •   The acknowledgment attracted the Act's application as an agreement under 
which payment was deferred and charges, fees or interest levied (see [19] – [20] and 
[30]). 
   •   The principal debt exceeded the prescribed amount (s 40(1)) (see [23] and [30]). 
Given the above, applicant was required to be registered as a credit provider at the 
time the acknowledgment was entered into (s 40(1)), and the effect of his not being 
so registered was to render the acknowledgment unlawful (s 89(2)(d)) (see [29] – 
[31]). 
Applicant's claim accordingly dismissed. 
 
  
MFWETHU INVESTMENTS CC v CITIQ METER SOLUTIONS (PTY) LTD 2020 (6) 
SA 578 (WCC) 
Court — High Court — Jurisdiction — Companies — Whether 2008 Companies Act 
abolishing possibility of residence at both principal place of business and registered 
office — Companies Act 71 of 2008, s 23(3)(b). 

 
Applicant close corporation was a supplier of prepaid electricity meters, as was 
respondent company, which had a place of business in Cape Town, and in Midrand, 
which was its registered office under s 23(3)(b) of the Companies Act 71 of 2008 
(see [2] and [7]). 
Applicant applied for a final interdict, alleging respondent had unlawfully linked itself 
to certain of applicant's meters (see [2] and [4]). Respondent's contention was that 
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the Western Cape Division of the High Court had no jurisdiction in the matter, in that 
the alleged acts were not perpetrated in its jurisdiction (see [8]). 
This raised the issue whether the court nonetheless had jurisdiction on the basis of 
respondent's residence in its jurisdiction (see [10]). (This where, in delictual matters, 
a court will have jurisdiction if the defendant resides in its jurisdiction, 
notwithstanding the delict having been perpetrated outside of it (see [12]).) 
In this regard, under the common law predating the 2008 Companies Act, a 
company could reside for jurisdictional purposes at both its registered office and its 
principal place of business in South Africa (if indeed it had a principal place of 
business which was separately located to its registered office) (see [13]). 
The 2008 Act had, however, brought the requirement that companies with more than 
one office register their 'principal office' (s 23(3)(b)), which, held the court, meant its 
'principal place of business' (the place where its general administration was centred) 
(see [18]). 
Post-Act authority, which had considered the implications of this on residence for 
jurisdictional purposes, had concluded that in matters governed entirely by the 2008 
Act, a company could only have one residence, its registered office (see [22]). 
Considering this authority, the court held it to be correct (see [23]). 
Thus here, where respondent's registered office in Midrand was outside the 
jurisdiction of the court, respondent did not reside in the court's jurisdiction, and it 
accordingly had no jurisdiction in the matter (see [6] and [34]). 
And even if the post-Act authority were incorrect, such that a company might reside 
at both its registered office and principal place of business in South Africa, applicant 
had not shown that respondent's Cape Town office was its principal place of 
business (see [27] and [31]). 
The application accordingly dismissed (see [35]). 
 
MINISTER OF POLICE AND OTHERS v SILVERMOON INVESTMENTS 145 CC 
AND OTHERS 2020 (6) SA 586 (KZD) 
 

Locus standi--Defamation — Who may sue or be sued — Government departments 
— Whether departments of national government may interdict prospective defamation. 

 
First respondent corporation was the owner of a property on which two buildings 
were located. These it had leased to the Department of Public Works and they were 
occupied by the police and Statistics South Africa (see [3]). A rental dispute 
developed, and in the course thereof the corporation and second respondent, a 
natural person, erected on the property a billboard stating: 'SA government's first 
land grab in the new South Africa!!! This property has been hijacked by the 
Department of Public Works for the SAPS.' (See [3] – [4].) 
This caused the applicants (the Minister of Police, Statistics South Africa, the 
Minister of Public Works and the Government of the Republic of South Africa) to 
apply urgently for an order that the billboard be removed and that first and second 
respondents be interdicted from making defamatory statements about them (see [1]). 
The court ordered removal of the billboard and interdicted the making of such 
statements (see [2]). 
Here, on the return day, the issue was whether the interdict should be confirmed 
(see [2]). Respondents raised two points in limine. 
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The first was that the applicants were neither owners of the property nor ratepayers 
and so lacked standing to seek removal of the billboard, which had been erected 
without the municipality's permission (see [15], [24] and [26] – [27]). 
The court upheld this point (see [28]). 
The second was that organs of state had no right to sue for defamation, and 
consequently that the applicants lacked standing to interdict the respondents making 
such statements (see [24]). 
The court likewise upheld this point (see [48]). This on the bases that the state's 
reputation was not a thing capable of being defamed, and that giving the state a right 
to sue for defamation would impact citizens' freedom of speech (see [35] – [36]). This 
where courts were in any event reluctant to interdict prospective defamation, 
preferring to leave claimants to proceedings for damages (see [44]). 
Rule nisi accordingly discharged, and the application for the interdict dismissed (see 
[54]). 
 
TUMILENG TRADING CC v NATIONAL SECURITY AND FIRE (PTY) LTD 2020 (6) 
SA 624 (WCC) 
 

Practice — Judgments and orders — Summary judgment — Applications — Effect of 
amended rule 32 — Opposing affidavit — Must deal with argumentative matters raised 
in founding affidavit with sufficient particularity to enable court to determine whether 
bona fide defence established — Uniform Rule 32(3). 

 
Before its amendment (effective 1 July 2019) rule 32 of the Uniform Rules provided 
that a plaintiff could apply for summary judgment upon delivery of a notice of 
intention to defend; after its amendment a plaintiff may only apply for summary 
judgment after delivery of the plea. 
This case concerned two summary judgment applications, brought and opposed 
under the amended rule in two actions by different plaintiffs against the same 
defendant, both based on a liquidated claim for agreed commission upon termination 
of an agency contract. In each matter, in the defendant's plea and in the opposing 
affidavit in the summary judgment application, it was alleged that the agency 
contracts had been terminated in terms of a provision which entitled the defendant to 
summarily cancel the contract if the agent brought it into disrepute (here allegedly 
caused by defective workmanship) and which freed it from any obligation to pay 
ongoing commissions. 
Held 
Rule 32(3), which regulated what was required of a defendant in its opposing 
affidavit, was left substantively unamended in the overhauled procedure. That meant 
that the test remained what it always was: whether the defendant disclosed a bona 
fide (ie an apparently genuinely advanced, as distinct from sham) defence. There 
was no indication in the amended rule that the method of determining that had 
changed: a defendant was not required to show that its defence was likely to prevail; 
only a legally cognisable defence on the face of it, that was genuine or bona fide. 
(See [13].) 
The effect of the amended requirements for a supporting affidavit was, however, to 
require the defendant to deal with the argumentative material in its opposing 
affidavit. Defendants who failed to do that, did so at their peril. Here, the triable 
defence most obviously evident in the pleas was the allegation that the defendant 
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had cancelled the contract in circumstances in which it had been relieved of the 
obligation to pay ongoing commissions. However, the fact that the bones of a triable 
defence had been made out in the plea, did not mean that summary judgment must 
be refused. The issue was whether the ostensible defence pleaded was bona fide or 
not. (See [39] – [41].) 
The affidavit provided no particulars of the 'reputational harm' or of 'the inadequate 
workmanship'. It fell far short of what was required of it in terms of rule 32(3)(b) if it 
were to avoid summary judgment. If a defendant failed to put up the facts that it 
obviously should have been able to do, were it advancing a genuine defence, it could 
not complain if the court was left unable to find a reasonable basis to doubt that it did 
not have a bona fide defence. (See [44] – [45] and [48].) Summary judgment would 
accordingly be granted in both applications (see [55] and [56]). 
 

S v RAMABELE AND OTHERS 2020 (2) SACR 604 (CC) 

 
Trial — Delay — Unreasonable delay — Application of provisions of s 342A(3)(d) of 
Criminal Procedure Act 51 of 1977 — Requirements for. 
 

The applicants were tried in the High Court for contraventions of the Prevention of 
Organised Crime Act 121 of 1998 (POCA), sections of the Mining Rights Act 20 of 
1967, as well as s 4 of the Precious Metals Act 37 of 2005. These charges related to 
procuring, refining and disposing of unwrought gold for the benefit of the criminal 
enterprise and its associates, and laundering the benefits by purchasing motor 
vehicles, luxury items and immovable property. The charges also included offences 
such as theft. The trial was beset by numerous delays and spanned a period of six 
years, from 2008 – 2014. Some of the delays were caused by the applicants' legal-
representation requirements and the withdrawal of their first legal representative, and 
the termination of their second legal representative's services while he was cross-
examining the last witness for the state. The applicants stated that they wanted to re-
engage the services of their former legal representative and needed a postponement 
for the process of raising funds for that purpose. The court granted another 
postponement, but when the applicants again appeared, unrepresented, the court 
allowed evidence to be led and the state closed its case on 25 June 2014. The 
accused did not cross-examine the last state witness after their legal representative's 
services were terminated, and refused to testify in their defence. Instead, they 
sought a postponement for eight months to allow them to raise funds to obtain a 
legal representative of their choice, but this was refused. On 28 July 2014 the state 
requested the court to invoke s 342A(3)(d) of the Criminal Procedure Act 51 of 1977 
(the CPA) and close the accused's case on their behalf. The court refused that 
application, but postponed the trial for two weeks to allow the accused to consider 
their position. On 11 August 2014, when the accused persisted with their former 
application for a postponement, the court held that the unreasonable delays 
constituted exceptional circumstances as required by s 342A(3)(d) and issued an 
order that the accused's cases were deemed closed. In an application for leave to 
appeal, 
Held, that, while the court had pronounced on the importance of unreasonable 
delays in criminal proceedings in terms of s 25(3)(a) of the interim Constitution and s 
35(3)(d) of the Constitution, it had yet to properly engage with s 342A of the CPA. It 
was therefore in the interests of justice to grant leave to appeal. (See [35] – [36].) 
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Held, further, in determining whether a particular lapse of time was reasonable, the 
approach was that courts ought to consider an array of factors, including: (a) the 
nature of the prejudice suffered by the accused; (b) the nature of the case; 
and (c) systemic delay. Courts had developed further factors such as the nature of 
the offence, as well as the interests of the family and/or the victims of the alleged 
crime. A proper consideration of these factors required a value judgment with 
reasonableness as the qualifier. It was, furthermore, a fact-specific inquiry. (See 
[59].) 
Held, further, the fact of a delay could not automatically constitute an infringement of 
the right to a fair trial. A proper reading of s 342A as a whole revealed that the 
section required an investigation into the reasonableness of the delay. Where the 
delay was caused by the conduct of the accused, the delay could not per se serve as 
a basis for the court to decide that the subsequent behaviour was unfair. (See [60] – 
[61] and [66].) 
Held, further, having regard to what transpired, the state had notified the applicants 
of its intention to invoke the provisions of s 342A and the trial judge had properly 
explained the said provision and the consequences thereof to the applicants, who 
were unrepresented at the time. The court had followed the correct procedure and 
there were exceptional circumstances for it to apply the provisions of s 342A(3)(d). In 
the circumstances the appeal had to be dismissed. (See [69] – [70].) 
 

S v LOTTERING 2020 (2) SACR 629 (WCC) 

Appeal — Application for hearing of further evidence — Application made to trial 
court — Requirements for — Interests of finality in litigation weighty consideration — 
Criminal Procedure Act 51 of 1977, s 309B(5)(b). 
 

In an appeal by the appellant, a policeman, against his conviction for armed robbery, 
the defence had applied after sentence for leave to appeal and for leave in terms of s 
309B(5) of the Criminal Procedure Act 51 of 1977 (the Act) to adduce evidence from 
the appellant's wife who had not been called as a witness during the trial. The 
prosecution had made her available to the defence before the commencement of the 
trial, but the appellant's attorney had chosen not to call her. The mandate of the trial 
attorney was terminated after conviction. 
Held, that the provisions of s 309B(5) were intended to avoid as far as possible the 
disruption of appeal proceedings that sometimes occurred when appellants made 
application to the appellate court for the admission of new evidence. In many such 
cases where the application was granted, the appellate court would set aside the 
conviction and sentence, and remit the matter to the trial court for the hearing of 
additional evidence. The provision allowed for the short-cutting of that laborious 
process. The interests of finality in litigation were a weighty consideration and it was 
therefore important that magistrates faced with applications in terms of the section 
were mindful that the applications were brought at what might properly be termed 
'the appeal stage', notwithstanding that they were brought to the trial court. Courts 
should adjudicate them in accordance with the principles dealing with applications to 
adduce additional evidence on appeal. Such applications should therefore not be 
granted if there has been only token compliance with the requirements of s 
309B(5)(b). (See [26] and [30].) 
Held, further, the application had not made out a proper case for further evidence to 
be laid at the appeal stage of the case. It did not adequately explain why the 
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evidence had not been led in the trial. It gave no corroborating detail concerning the 
circumstances in which the decision was made not to call the appellant's wife as a 
witness, in circumstances in which the importance of it would have been abundantly 
apparent, even to a layman, and certainly to a policeman of 16 years' experience. 
There was, furthermore, no confirmatory affidavit by the appellant's trial attorney or 
any evidence as to the circumstances in which that attorney's mandate had been 
terminated. (See [32] and [34].) 
Held, however, on the evidence, that the odds against the appellant's innocence 
were just too overwhelming and there was no doubt that he had been correctly 
convicted and sentenced. (See [53].) The appeal was dismissed. 
 

City of Cape Town v Carelse and others [2020] 4 All SA 613 (SCA) 

Civil Procedure – Leave to appeal – Test for leave to appeal – Prospects of success 
– Where evidence establishing that findings of court below on critical issues of 
wrongfulness and negligence were unassailable, there were no prospects of success 
on appeal and leave to appeal refused. 

Personal Injury/Delict – Visitor to public facility under control of City – Attack by dog – 
Claim for damages against City – Wrongfulness and negligence – Where officials were 
aware of risk at facility and took no steps to avert such risk, wrongfulness found to 
have been established. 

In December 2013, while on a visit to a day camp under the control of the appellant 
(the “City”), the first respondent (“Fatiema”) was attacked by a pitbull owned by the 
second respondent (“Quinton”). The dog had been brought to the camp by the third 
respondent (“Dylan”). 

Fatiema sustained serious physical injuries as a result of the attack, and developed 
post-traumatic stress disorder. She instituted action against the City in the High Court, 
claiming damages sustained as a result of the attack by the dog. The action was based 
on the alleged negligent breach of a legal duty to ensure the safety of visitors to the 
camp. The City defended the action and served third party notices, in terms of rule 13 
of the Uniform Rules of Court, on Quinton and Dylan, claiming an indemnity or 
contribution from them in relation to any damages that might be awarded against it. 

While admitting that it owed the public utilising the facility a duty of care, the City 
denied liability to Fatiema, stating that it had complied with its duty by taking 
reasonable precautionary steps to keep the facility safe and to ensure the safety of the 
public. Furthermore, it pointed to the fact that the dog was brought onto the premises 
unlawfully by a third party. 

The High Court found that the City was liable for Fatiema’s proven damages, and 
that Quinton was liable to compensate the City for 50% of those damages. The present 
judgment was on the City’s application for leave to appeal. 

Held – The primary question to be addressed was whether there would be reasonable 
prospects of success. 

The High Court correctly held that allegedly negligent conduct in the form of an 
omission is not prima facie wrongful. Wrongfulness depended on the existence of a 
legal duty. 
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In seeking leave to appeal, the City stated that the court below erred in determining 
both wrongfulness and negligence against it and that there was a reasonable prospect 
of success in that regard. It also argued that the case raised pertinent questions in 
relation to liability of a municipality for the unlawful conduct of third parties. 

The evidence established that the City was aware of the potential dangers that dogs 
presented at the facility. It had signs prominently displayed at the main entrance, 
warning the public in that regard. While the main entrance was manned by officials, 
the camp’s officials were aware that dogs entered the facility, either on their own or 
led by owners or controllers at a weak point in the camp’s fence – away from the main 
entrance. The officials did nothing to man that weak point, or to fix it. In those 
circumstances, the High Court correctly found against the City, and there were no 
prospects of success on appeal. 

The application for leave to appeal was dismissed. 

 
Government Employees Medical Scheme and others v Public Protector of the 
Republic of South Africa and others [2020] 4 All SA 629 (SCA) 

Constitutional and Administrative Law – Public Protector – Powers of – Jurisdiction of 
Public Protector to investigate complaint against decision of medical aid scheme and 
to issue subpoenas in that regard – Section 6(5)(b) of the Public Protector Act 23 of 
1994 empowering Public Protector to investigate any alleged abuse or unjustifiable 
exercise of power or unfair or improper conduct by person performing function 
connected with employment by a public institution or entity – Power to subpoena may 
only be exercised within confines of Public Protector Act – Public Protector lacking 
jurisdiction over private medical aid scheme. 

The first appellant (“GEMS”) was a medical scheme, involved in a dispute with the 
second respondent (“Mr Ngwato”). The latter sought to be recognised as the 
beneficiary of a member of the scheme after the death of the member. GEMS refused 
to recognise Mr Ngwato as a beneficiary as he was unable to produce a marriage 
certificate. That led to Mr Ngwato lodging a complaint in terms of section 47 of the 
Medical Schemes Act 131 of 1998 with the third respondent (the “Registrar”). 

In the interim, a policy change by GEMS regarding the status of life partners saw the 
requirement of a marriage certificate falling away. Accordingly, on 7 December 2015 
Mr Ngwato was furnished with a membership certificate which confirmed that his 
benefit date was 1 June 2013. However, he was not happy with having to pay the full 
contribution himself, and sought to be regarded as eligible for a Government Pensions 
Administration Agency (“GPAA”) subsidy. That claim was rejected by the Registrar 
and Mr Ngwato appealed to the fourth respondent, the Council for Medical Schemes 
(the “Council”) which also ruled against him. 

Instead of exercising his right of a further appeal to the Appeal Board of the Council, 
Mr Ngwato lodged a complaint with the Public Protector, making various allegations 
against GEMS and the GPAA. Well over a year later, GEMS received an email from 
the office of the Public Protector, stating that although it had found the complaint to be 
unsubstantiated and closed the file, Mr Ngwato had applied for review of that decision. 
GEMS was requested to attend a meeting at the office of the Public Protector, to 
discuss certain issues raised in the complaint. 
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In response, GEMS explained that despite its membership consisting of government 
employees, it was a private medical scheme and not an Organ of State, nor a public 
entity, nor falling within any sphere of government. It challenged the jurisdiction of the 
Public Protector over the matter. 

On 24 April 2018, two subpoenas purportedly issued under section 7(4)(a) of the 
Public Protector Act 23 of 1994 were served on GEMS’ legal advisor and the second 
appellant, the Principal Officer of GEMS. They were required to appear in person 
before the Public Protector on 18 May 2018, as also, to produce a list of specified 
documents. 

GEMS approached the High Court for declaratory relief in its jurisdictional challenge 
against the Public Protector. The Court found for the Public Protector, stating that even 
though GEMS was not a government or an Organ of State, it performed a public 
function in terms of national legislation and its functions were public in nature. The 
present appeal thus ensued. 

Held – Section 6(5)(b) of the Public Protector Act allows the Public Protector to 
investigate any alleged abuse or unjustifiable exercise of power or unfair, capricious, 
discourteous or other improper conduct by a person performing a function connected 
with his or her employment by a public institution or entity. The Public Protector was 
unable to bring herself within the ambit of the section. Furthermore, the nature of the 
complaint and the nature of the power exercised by GEMS, meant that the 
jurisdictional preconditions for an investigation in terms of sections 6(4) and (5) had 
not been met. The Public Protector accordingly did not have the statutory power to 
investigate the complaint. 

The appeal thus succeeded. 
 
 
 

Public Servants Association of South Africa and others v Government 
Employees Pension Fund and others [2020] 4 All SA 710 (SCA) 

Constitutional and Administrative Law – Judicial review – Delay in seeking review – 
Courts have discretion to refuse a review application in face of undue delay, or to 
overlook delay. 

Employee Benefits and Retirement – Pension fund – Decision to amend rule governing 
calculation of actuarial interest of members – Fund’s rules requiring consultation 
before decision, in form prescribed by fund rules – Lack of prior consultation not 
capable of being cured by consultation with non-designated functionary after 
implementation of decision – Failure to comply with requirement resulting in invalidity 
of decision. 

In December 2014, the first respondent (the “GEPF”) took a decision to amend the 
fund rule governing the calculation of actuarial interest of members. The decision was 
made, relying only on an actuarial valuation report, thus, without prior consultation with 
the first appellant (the “PSA”) or any of the employee organisations prescribed by the 
rules. The appellants contended that the GEPF, in acting as it did, offended against 
the principle of legality. 
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Held – The challenge to the decision in this case was based on a failure to comply 
with the rules of the GEPF, which were mandated by the Pension Funds Act 24 of 
1956. It was, in essence, a legality challenge. 

The delay in launching the review application had to be addressed first, as it would 
determine whether the other questions were required to be addressed. Delay, and 
whether it should in the circumstances of a particular case be condoned, must be 
considered in a legality review. In respect of a legality review, the application must be 
initiated without undue delay and courts have the discretion to refuse a review 
application in the face of an undue delay or to overlook the delay. In considering 
whether the delay should be overlooked, a court will have regard to the delay and the 
attendant circumstances. On a conspectus of all the circumstances, including potential 
prejudice and having regard to the prospects of success on the merits, the Court held 
that the delay should be overlooked or excused. 

On the merits, the Court confirmed that the required consultation had to precede the 
decision and had to take the form prescribed by the rules. The Court also disagreed 
that the failure by the GEPF to consult beforehand could be cured by its belated 
attempts to invoke the bargaining council as a forum through which, it was contended 
on behalf of the GEPF, the same result could be achieved. The rule was clear about 
the sequence of events: consultation had to occur first, followed by a decision. The 
rules prescribed a specific consultative process before arriving at a decision. It had to 
be followed. It was not followed and consequently the GEPF’s decision was flawed 
and liable to be set aside. 

The appeal was upheld with costs. 

 
 
Public Protector v Speaker of the National Assembly and others [2020] 4 All SA 
776 (WCC) 

Civil Procedure – Interim interdict – Requirements – In the absence of mala fides, an 
application for an interdict restraining the exercise of statutory powers is not readily 
granted – Applicant for such interdict must establish clearest of cases. 

Constitutional and Administrative Law – State institutions established under Chapter 
9 of the Constitution – Removal of office bearers in Chapter 9 institutions in terms 
of section 194 of the Constitution – Rules in terms of which process is to be conducted 
– Validity of rules – National Assembly required by section 57(1) of the Constitution to 
create mechanisms for overseeing Organs of State and to make rules which define 
and give meaning to the grounds of removal for office bearers of Chapter 9 institutions 
– Court confirming lawfulness of new rules made. 

In the present proceedings brought at the instance of the Public Protector as applicant, 
an interim interdict was sought preventing, in particular, the first respondent (the 
“Speaker”) from taking any further steps in a process in the National Assembly that 
could result in the applicant’s impeachment in terms of the provisions of section 194 of 
the Constitution. The applicant also sought to have the newly adopted rules (the “new 
rules”) in terms of which the process was to be conducted, set aside. 

The Speaker and the tenth respondent (the “DA”) opposed the relief sought on the 
ground that the provisions of section 194 of the Constitution are the ultimate 
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mechanism for the accountability of office bearers of Chapter 9 institutions, and 
provide for the National Assembly to remove any such office bearers on the basis 
provided therein. 

On 6 December 2019, the National Assembly unanimously adopted the set of new 
rules in terms of which a removal in terms of section 194 is to be undertaken. The 
lawfulness of the process and the content of the new rules were the subject of the 
present application. The applicant also accused the DA of harbouring a vendetta 
against her. Following the adoption of the New Rules by the National Assembly, the 
DA made a request for the removal of the applicant in terms of the Rules. That 
culminated in the present application. 

Held – The Public Protector is one of several State institutions established 
under Chapter 9 of the Constitution, and is subject to oversight by the National 
Assembly. The National Assembly is required by section 57(1) of the Constitution to 
create mechanisms for overseeing Organs of State and to make rules which define 
and give meaning to the grounds of removal for office bearers of Chapter 9 institutions. 

The test for the granting of an interim interdict requires that an applicant establish 
a prima facie right even if it is open to some doubt; a reasonable apprehension of 
irreparable and imminent harm to the right if an interdict is not granted; the balance of 
convenience must favour the grant of the interdict and the absence of any other 
remedy. The Court confirmed that when a court considers whether to grant an interim 
interdict it must do so in a way that promotes the objects, spirit and purport of the 
Constitution. Contrary to the Public Protector’s argument, the court endorsed the test 
as described in the case of National Treasury and others v Opposition to Urban Tolling 
Alliance and others (the “OUTA case”) 2012 (11) BCLR 1148 (CC), where it was 
stated that in the absence of mala fides, an application for an interdict restraining the 
exercise of statutory powers is not readily granted. The applicant for such interdict 
must therefore establish the clearest of cases. In an effort to meet the OUTA test, the 
Public Protector levelled several allegations of mala fides against the Speaker and the 
DA. The court stated that the DA was fully entitled as member of the National 
Assembly to engage the office of the Speaker with a request to initiate an 
impeachment process against the applicant. Any member in the National Assembly 
may do so if they have cause in terms of section 194 of the Constitution and the new 
rules to move for the removal of any office bearer of a Chapter 9 institution. The 
applicant, however, contended that the DA did so out of vengeance and part of its 
longstanding vendetta against her. The Court rejected the allegations of mala fides. 

The applicant relied on alleged invalidity of the new rules on various grounds to 
establish her prima facie right to an interim interdict. She relied on fairness in most of 
her challenge to the rules, and raised the common law principles of natural justice 
of audi alteram partem and nemo sua iudex in causa sua protections as well as what 
she referred to as the procedural irrationality in both the content and procedures 
envisaged under the New Rules. Examining each of the contentions raised by the 
applicant, the Court found none of the grounds relied on to be sustainable, with the 
result that no prima facie right to the relief sought was established. The Court was also 
not satisfied that the remaining requirements for an interim interdict had been met. 

Dismissing the application for an interim interdict, the Court ordered the applicant to 
pay the costs of the Speaker and the DA. 
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South African Legal Practice Council v Bobotyana [2020] 4 All SA 827 (ECG) 

Legal Practice – Attorney – Gross misconduct – Application for striking from roll – 
Court must decide whether alleged offending conduct has been established on a 
preponderance of probabilities; whether practitioner in the discretion of the court is not 
a fit and proper person to continue to practise; and whether in all the circumstances 
removal from the roll and an order of suspension from practice is required – Gross 
dishonesty warranting striking from roll. 

The respondent (“Bobotyana”) was an attorney consulted by a client to facilitate the 
purchase of immovable property. More than R2 million was paid to the respondent by 
the client, to purchase the property. 

The applicant (the “Legal Practice Council”) sought to strike the name of Bobotyana 
off the roll of attorneys as well as prayers for ancillary relief. 

The application, having been launched after 1 November 2018, had to be 
adjudicated in terms of the Legal Practice Act 28 of 2014 although the conduct of 
Bobotyana had to be adjudged in accordance with the law as it stood at the time that 
it took place, namely before the repeal of the Attorneys Act 53 of 1979 and when the 
rules of the previous Law Society were still applicable. 

Held – The Legal Practice Act, like the Attorneys Act, requires that a person be fit 
and proper in order to practise as either an attorney or an advocate. 

The court is obliged to embark upon a three-stage enquiry. It must first decide 
whether the alleged offending conduct has been established on a preponderance of 
probabilities, which is a factual enquiry. Second, the court must consider whether the 
person concerned in the discretion of the court is not a fit and proper person to 
continue to practise. That involves a weighing-up of the conduct complained of against 
the conduct expected of an attorney and, to this extent, is a value judgment. And third, 
the court must inquire whether in all the circumstances the attorney is to be removed 
from the roll of attorneys or whether an order of suspension from practice would 
suffice. 

The Law Society which was, at the time, the watchdog of the profession, attempted 
to investigate the complaint against Bobotyana, but he refused to cooperate. 
Nevertheless, the Court found that the admitted facts revealed how Bobotyana 
systematically plundered his trust account in an exercise in theft and fraud. The 
numerous incidences of misappropriation of trust funds justified the conclusion that 
Bobotyana was not a fit and proper person to continue practising as an attorney. 

A removal from the roll does not automatically follow a finding that the offending 
attorney is not a fit and proper person to practise as an attorney. The court must 
exercise a discretion in imposing the appropriate sanction. If the court is of the view 
that after a period of suspension the person will be fit and proper, the appropriate order 
ordinarily would be of suspension given the far-reaching consequences of removing 
an attorney from the roll. Before imposing a penalty of striking off, the court must be 
satisfied that the lesser penalty of suspension will not adequately give effect to 
objectives of the court’s disciplinary powers over attorneys. The Court found no basis 
to deviate from the general rule that an attorney who has been shown to be dishonest 
should be struck from the roll of attorneys particularly where, as in the present matter, 
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the dishonesty was gross. The respondent’s name was struck from the roll of 
attorneys. 

 
END-FOR NOW 
 

 


