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punitive costs order. Van der Merwe NO and others v Moodliar NO and another and 
related matters [2020] 1 All SA 558 (WCC) 

Appeal-effect on liquidation-application for leave-suspension of -Section 18(1) of 
the Superior Courts Act 10 of 2013-liquidator to apply for continuation- Section 
18(3) existence of exceptional circumstances and irreparable harm –liquidation to 
continue Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 
(12 March 2020)  

Application for liquidation — Discretion of court — Mortgagee bank seeking winding-
up of mortgagor instead of selling property under power of attorney — Factor in 
refusing application for winding-up — Companies Act 61 of 1973, s 347(1). 
STANDARD BANK OF SOUTH AFRICA LTD v BLOEMFONTEIN CELTIC 
FOOTBALL CLUB (PTY) LTD 2020 (3) SA 298 (FB) 
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parties. However the dispute must be genuine and raised on reasonable grounds 
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Application for liquidation- illegal gounds- contract — Legality — Contracts contrary 
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http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
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company's liquidation on unopposed motion roll — Clause contrary to public policy 
and illegal. STANDARD BANK OF SOUTH AFRICA LTD v BLOEMFONTEIN 
CELTIC FOOTBALL CLUB (PTY) LTD 2020 (3) SA 298 (FB) 

Application for liquidation- jurisdiction- matters entirely governed by the new Act 
(including business rescue proceedings), a company can have only one place of 
residence, namely its registered office. Mfwethu Investments CC t.a Recharger 
Prepaid Meters v Citiq Meter Solutions (Pty) Ltd t/a Citiq Prepaid (13124/19) [2020] 
ZAWCHC 40 (19 May 2020) 

Application for sequestration- final sequestration order to sequestrate a trust 
Matsepe NO v Plaatjie NO (471/2019) [2020] ZAFSHC 120 (6 July 2020) 

Application for sequestration of a trust-applicant had execution order why 
sequestrate- absent any proof of an abuse of the court process, it is perfectly 
legitimate for a creditor to institute sequestration proceedings against a debtor for the 
purposes of obtaining payment of an unpaid debt.” Matsepe N.O v Plaatjie N.O 
[2020] JOL 47327 (FB) 

Application for sequestration-benefit to creditors-. If court is satisfied that the secured 
creditor and/or preferent creditor would be paid, even little as possible, which serves 
as a reason to believe that there will be a benefit to creditors even if it is not 
sufficient. Land & Agricultural Development Bank of South Africa v Buziba [2020] 
JOL 47627 (GP) 

Application to sequestrate trust-trust might not be insolvent-trust sequestrated based 
on facts and benefit Standard Bank of South Africa Limited v Van Den Berg N.O and 
others [2020] JOL 47323 (FB) 

Application-Badenhorst principle not applicable based on the facts Multipro 
Investments v EB Diamonds CC (238/2019) [2020] ZANCHC 1 (17 January 2020)  

Applications and Summonses- Rule 41A (2)(a) In every new action or application 
proceeding, the plaintiff or applicant shall, together with the summons or combined 
summons or notice of motion, serve on each defendant or respondent a notice 
indicating whether such plaintiff or applicant agrees to or opposes referral of the 
dispute to mediation. Amendment came into force March 2020. Question: are 
practitioners ready/geared for this? Mediation in liquidation applications? Is it 
possible? One wonders, maybe to solve issues about payments etc.  

Applications –sequestration -return date – agreement was not void, not a credit 
agreement –final order granted. Evans v Smith & another [2020] JOL 27501 (WCC) 

Applications –sequestration -return date –brought by ex-wife on grounds of non-
payment of maintenance- order made final AR v HR (3565/2018) [2020] ZAECPEHC 
10 (19 May 2020) 

Applications-jurisdiction- setting aside of a winding-up order should be brought in the 
court which granted the order- no facts exception made Essack v Resfam 
Investments CC and others [2020] JOL 47588 (GP) 

Application-voluntary surrender- refused-other options available-court concerned re 
housing J J v A J (4041/2019) [2020] ZAFSHC 4 (9 January 2020) 
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Assets- Pension — Pension fund — Members — Benefits — Protection against 
attachment by trustee of insolvent estate — Whether applicable if benefit paid before 
sequestration — Pension Fund Act 24 of 1956, s 37B. M AND ANOTHER v 
MURRAY NO AND OTHERS 2020 (6) SA 55 (SCA) 

Auction and auctioneer — Auctioneer — Personal liability of — Whether auctioneer, 
acting as agent, could be held personally liable for obligations of principal- 
auctioneer is liable W & A LE ROUX SLAGHUIS (PTY) LTD AND ANOTHER v VAN 
NIEKERK 2020 (2) SA 624 (GP)  
 
Auction and auctioneer — cancelling contract in 14 day period-is possible if merx 
changed W & A LE ROUX SLAGHUIS (PTY) LTD AND ANOTHER v VAN NIEKERK 
2020 (2) SA 624 (GP)  
 
Business rescue — Business rescue or liquidation — Ailing state-owned airline — 
Applicant submitting evidence that (1) airline would trade profitably if properly 
managed; (2) liquidation would have disastrous effects on company, economy — 
Reasonable-prospect threshold met — Business rescue practitioners should be 
given opportunity to investigate company's affairs and implement rescue plan — 
Companies Act 71 of 2008, s 131(4). ZIEGLER SOUTH AFRICA (PTY) LTD v 
SOUTH AFRICAN EXPRESS SOC LTD AND OTHERS 2020 (4) SA 626 (GJ) 
 
Business rescue – Business rescue plan – Vote against – Appropriateness- plan did 
not make any financial sense and was not supported by any empirical evidence. 
Naidoo v Michau N.O and others and a related matter [2020] JOL 46591 (KZP) 
Business rescue — Business rescue practitioner — Duties — Discussion of — 
Companies Act 71 of 2008, s 139(2). GUPTA v KNOOP NO AND OTHERS 2020 (4) 
SA 218 (GP)  
 
Business rescue — External company — Whether external company subject to 
business rescue proceedings in terms of Act — Proceedings available to 'company' 
— External company not 'juristic person incorporated in terms of this Act' —  

Business Rescue – Liquidation proceedings – Whether adoption of a resolution to 
institute liquidation application was ‘initiation’ of liquidation proceedings – Companies 
Act 71 of 2008, s 129(2)(a). Pan African Shopfitters (Pty) Limited v Edcon Limited 
and Others (10652/2020) [2020] ZAGPJHC 158 (10 July 2020) 

Business rescue – Ranking of claims – Section 134 of the Companies Act 71 of 
2008 deals with a creditor’s security which was obtained prior to the commencement 
of the business rescue proceedings, providing for the protection of the security and 
specifying the manner in which the encumbered asset is to be disposed of by 
business rescue practitioners – Remuneration due to employees post 
commencement of business rescue proceedings does not place them in preference 
to pre-business rescue proceedings secured creditors. National Union of 
Metalworkers of SA and others v VR Laser Services (Pty) Ltd and others [2020] 2 All 
SA 536 (GJ)  

Business rescue – revenue received by first respondent shortly prior to being placed 
under business rescue – appellant precluded from instituting legal proceedings 
against first respondent (in business rescue) for recovery of such revenue without 

http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s129
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the consent of the business rescue practitioners or leave of the court – revenue a 
debt owed by first respondent to the appellant and not property of appellant – appeal 
dismissed with costs.  SA Airlink (Pty) Ltd v South African Airways (SOC) Limited (In 
Business Rescue) and others [2020] JOL 49059 (SCA) 

 
Business rescue — Suretyship — Effect of company's business rescue on its 
sureties' liability — Sureties not acquiring, before recourse, status to participate in 
business rescue plans — Not 'contingent creditors' — Companies Act 71 of 2008, s 
154. JEANY INDUSTRIAL HOLDINGS (PTY) LTD AND OTHERS v ZUNGU-ELGIN 
ENGINEERING (PTY) LTD 2020 (2) SA 504 (KZD) 

Business rescue – whether external company can enter business rescue – 
recognition of foreign composition among creditors approved by Italian court – who 
may apply and basis for recognition. CMC v CIPC and Others (1325/2019) [2020] 
ZASCA 151 (20 November 2020)[Cooperativa Muratori Cementisti - CMC Di 
Ravenna and Others v Companies and Intellectual Property Commission 
(1325/2019) [2020] ZASCA 151 (20 November 2020)] 

Business rescue- application for business rescue where application for liquidation is 
pending- to place Madikor Sestien (Pty) Ltd (in provisional liquidation) in Business 
Rescue in terms of section 131 of Act 71 of 2008) Vleissentraal Bloemfontein (Pty) 
Ltd and Others v Madikor Sestien (Pty) Ltd; Vencor Holdings (Pty) Ltd v Le Roux 
N.O and Others (3039/2018; 1699/2019) [2020] ZALMPPHC 17 (6 May 2020) 

Business rescue applications- court can order business rescue if, in terms of 
ss (4)(a)(iii), it ‘is otherwise just and equitable to do so for financial reasons. 
Mhlonipheni v Mezepoli Melrose Arch (Pty) Ltd and Others and related matters 
[2020] 3 All SA 499 (GJ) 

Business rescue applications-covid19- respondent companies challenged the 
applicants’ locus standi on the basis that, as a result of force majeure, they are 
neither employees, nor creditors. If provision is not made contractually by way of 
a force majeure clause, a party will only be able to rely on the very stringent 
provisions of the common law doctrine of supervening impossibility of performance, 
for which objective impossibility is a requirement. Performance is not excused in in 
all cases of force majeure Business rescue- achievement of any one of the two goals 
referred to in s 128(1)(b) of the  would qualify as ‘business rescue’ in terms 
of s 131(4).  Mhlonipheni v Mezepoli Melrose Arch (Pty) Ltd and Others and related 
matters [2020] 3 All SA 499 (GJ) 

 
Business rescue- directors did not show how they will divorce themselves from the 
reputational damage of being involved in the State Capture for funders to come on 
board- business rescue based on speculation. Kgoro Consortium (Pty) Ltd and 
another v Cedar Park Properties (Pty) Ltd and others  Guateng, Johannesburg 
45678/2018 

Business rescue- employees’ rights and ranking explained National Union of 
Metalworkers of SA and Others v VR Laser Services (Pty) Ltd and Others 
(19419/19) [2020] ZAGPJHC 47 (10 March 2020) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20151
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20151
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Business rescue-- Panamo Properties (Pty) Ltd and Another v Nel and Others 
NNO followed- the process was too far ongoing Lange N.O and Others v Maartens 
N.O and Others (1094/2019) [2020] ZANCHC 8 (20 March 2020) 

Business rescue -practitioner appointed by board of company in terms 
of s 129(3)(b) – resignation of practitioner – board’s power to appoint substitute 
under s 139(3) not subject to authority or approval of practitioner.Tayob and Another 
v Shiva Uranium (Pty) Ltd and Others (336/2019) [2020] ZASCA 162 (8 December 
2020) 

Business Rescue Practitioner- requested that security be provided for costs in terms 
of Rule 47 of the Uniform Rules of Court- succeeded-good move! Lurco Group South 
Africa (Pty) Limited v Knopp N.O and others (Oakbay Investments (Pty) Ltd as 
Intervening Party) [2020] JOL 47187 (GJ) 

 
Business rescue- practitioner-fees-success fee- whether special fee for remuneration 
of business rescue practitioner outside of s 143 prohibited – special fee agreed with 
creditor of company under business rescue – whether void for illegality or contrary to 
public policy – business rescue practitioner’s duties under ss 75 and 76 considered. 
Caratco (Pty) Ltd v Independent Advisory (Pty) Ltd (Case no 982/18) [2020] ZASCA 
17 (25 March 2020) 

Business rescue practitioners- Appeal-Suspension of operation of order pending an 
appeal – section 18(1) of Superior Courts Act 10 of 2013 – leave to execute on order 
in terms of s 18(3) of Act – requirements – urgent appeal in terms of s 18(4) of Act – 
suspension of order granting leave to execute in terms of s 18(4)(iv) of Act – whether 
court empowered to order that suspension would not operate – such an order a 
nullity. Knoop N.O and another v Gupta (Tayob as Intervening Party) [2020] JOL 
49005 (SCA) 

Business rescue- s 133(a) and (b) of the Act, requiring leave of the court to institute 
proceedings against the second respondent (in rescue) has remained under the 
cloak of business rescue since September 2017 and wishes to continue, without any 
end in sight, in a similar vein. In this regard s. This is hardly a sufficient basis for the 
court to conclude that the second respondent is no longer in financial 
distress  Airports Company South Africa Ltd v Spain NO and Others (D841/2019) 
[2020] ZAKZDHC 40 (1 September 2020)  

Business rescue- Whilst they continue to refer to it as “The Business Rescue Plan” it 
was anything but.  It was a liquidation plan. National Union of Metalworkers of SA 
and Others v VR Laser Services (Pty) Ltd and Others (19419/19) [2020] ZAGPJHC 
47 (10 March 2020) 

Business rescue- s 153(1)(b)(i)(bb) of the Companies Act 71 of 2008 (‘the Act’) 
setting aside the result of the vote by the creditors and other holders of voting 
interests who on 14 January 2019 voted against the adoption of the business rescue 
plan Naidoo and others v Michau N.O. and others CASE NO: 269/2019P, KZN PMB 

Business rescue-application to set aside resolution, plan, sale- grounds are no locus 
standi-resolution signed by member of trust as manager of the CC - the CC Act 
specifically provides that a person holding interest for the benefit of a trust inter 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s129
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s139
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vivos is to be personally liable for the rights and obligations of the close corporation-
he could sign Lange N.O and Others v Maartens N.O and Others (1094/2019) [2020] 
ZANCHC 8 (20 March 2020) 

Business rescue-application to stop meeting to discuss plan-applicants, who are the 
liquidators of one of Optimum Coal mines (OCM) ’s creditors, Westdawn 
Investments (Pty) Ltd (Westdawn) do not support the continuation of the business 
rescue process Cooper N.O and another v Knoop N.O and others [2020] Case 
43452/19 Gauteng Local Division, JHB. 

Business rescue-BRP to comply with his obligations pursuant to sections 
141(2)(b)(ii) and 152(8) of the Act has remained under the cloak of business rescue 
since September 2017 and wishes to continue, without any end in sight, in a similar 
vein. In this regard s. This is hardly a sufficient basis for the court to conclude that 
the second respondent is no longer in financial distress  Airports Company South 
Africa Ltd v Spain NO and Others (D841/2019) [2020] ZAKZDHC 40 (1 September 
2020)  

Business rescue-business rescue practitioner not being objective by opposing the 
liquidation application-BRP not doing his work-not putting plan in place, ignoring 
creditors, scheming.Hydrus Investments (Pty) Ltd and Another v K2011138459 (SA) 
(Pty) Ltd and Others (19253/2019) [2020] ZAWCHC 179 (10 December 2020) 

Business rescue-business rescue practitioner-must be impartial-cannot sell assets 
and prolong rescue-must put plan in place Gupta v Knoop N.O and others [2020] 
JOL 46653 (GP) 

Business rescue-covid19 – Applications by company managers to place companies 
under business rescue – Defence of force majeure in that national lockdown 
excused companies from their obligations to their employees and other creditors, 
who therefore had no locus standi to bring the business rescue Matshazi v Mezepoli 
Melrose Arch (Pty) Ltd and another and related matters [2020] 3 All SA 499 (GJ) 

Business rescue-employees-when to be retrenched South African Airways (SOC) 
Limited (In Business Rescue) and Others v National Union of Metalworkers of South 
Africa obo Members and Others (JA32/2020) [2020] ZALAC 34 (9 July 2020) 

Business rescue-Labour and Employment – Retrenchments when can BRP start 
process South African Airways (SOC) Limited and others v National Union of 
Metalworkers of South Africa obo Members and others [2020] JOL 47663 (LAC) 
Business rescue-notice re applications to all creditors at late stage of rescue-no 
notice, application dismissed Cooper N.O and another v Knoop N.O and others 
[2020] JOL 47731 (GJ) 

Business Rescue-Practice note for Business Rescue 1 of 2020: effective 1 April 
2020 The CIPC issued a practice note indicating what forms should be lodged and to 
whom when initiating a business rescue. 

Business rescue-ranking of claims-statutory and common law concerning BR 
National Union of Metalworkers of SA and Others v VR Laser Services (Pty) Ltd and 
Others (19419/19) [2020] ZAGPJHC 47 (10 March 2020) 
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Business rescue--Removal of business rescue practitioners – s 139(2) of Companies 
Act 71 of 2008 – grounds – whether grounds for their removal established. Knoop 
and Another NNO v Gupta (Tayob Intervening) (116/2020) [2020] ZASCA 163 (9 
December 2020) 

Business rescue-removal of business rescue practitioners-removal and new 
appointment –time limits set Gupta v Knoop N.O and others [2020] JOL 46653 (GP) 

Business Rescue-s 154(2) of the Companies Act 71 of 2008 Suretyship – at 
common law a surety’s right of recourse arises upon payment to creditor – s 
154(2) of the Companies Act 71 of 2008 does not alter common law position. Zungu-
Elgin Engineering (Pty) Ltd v Jeany Industrial Holdings (Pty) Ltd and Others 
(1138/2019) [2020] ZASCA 160 (3 December 2020) 

Business rescue-section 134 - protected and privileged status of the secured creditor 
-consistent with the common law –also before PRF National Union of Metalworkers 
of SA and Others v VR Laser Services (Pty) Ltd and Others (19419/19) [2020] 
ZAGPJHC 47 (10 March 2020) 

Business rescue-secured creditors- The Act unequivocally requires the BRP(s) to 
specify in the plan the security held by any creditor. It is a peremptory requirement. 
National Union of Metalworkers of SA and Others v VR Laser Services (Pty) Ltd and 
Others (19419/19) [2020] ZAGPJHC 47 (10 March 2020) 

Business rescue-selling of assets-The BRPs had taken it upon themselves to 
liquidate the company while the BR proceedings were still active-unlawful.liquidation 
is an alternative to a BR: a BR process is designed to rescue not liquidate a 
company National Union of Metalworkers of SA and Others v VR Laser Services 
(Pty) Ltd and Others (19419/19) [2020] ZAGPJHC 47 (10 March 2020) 

Business rescue-suretyship-BRP acknowledged the amount due-can do it Botes and 
Another v Hitachi Construction Machinery Southern Africa Co (PTY) LTD (205/2018) 
[2020] ZANCHC 4 (13 March 2020) 

Business rescue-The notices of termination of business rescue given by Mr Tayob in 
respect of Islandsite and Mr Naidoo in respect of Confident Concept in terms of s 
132(2)(b) of the Companies Act 71 of 2008 were invalid and of no force and effect. 
Knoop N.O and another v Gupta (Tayob as Intervening Party) [2020] JOL 49005 
(SCA) 

Business rescue-three months no end-There is no authority to the proposition that 
business rescue must cease after three month Lange N.O and Others v Maartens 
N.O and Others (1094/2019) [2020] ZANCHC 8 (20 March 2020) 

Cession-rights transferred- bank as bondholder had cession if landlord defaults-bank 
sued tenant who had cancelled lease-application dismissed Nedbank Limited v 
Firstclinic Properties One Limited and others [2020] JOL 48053 (GP)  
 
Claims — Termination of employee contracts — Awards to employees under s 
98A(1) of Insolvency Act — Whether subject to employees' tax (PAYE) — Income 
Tax Act 58 of 1962, sch 4 para 2(1); Insolvency Act 24 of 1936, ss 38(9)(b) and 

http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s154
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s154
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s154
http://www.saflii.org/za/legis/consol_act/ca2008107/
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98A(1). COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE v PIETERS 
AND OTHERS 2020 (1) SA 22 (SCA) 

Claims-proved-application to set aside proven claim-claim proved based on 
summary judgment-failed to provide evidence before the liquidator in respect of 
which the summary judgment in terms of which the judgment was granted could be 
challenged by the liquidators James and another v Van Der Westhuizen N.O and 
others [2020] JOL 47699 (GP) 

Companies Act 2008--section 165--Specific performance – standing – claims made 
to enforce rights of shareholders – no derivative action required – conditions for the 
advance of the loans satisfied – shareholders’ agreement to fund company arises 
from shareholder resolution. Sekepe Investments (Pty) Ltd and Others v 
Government Employees Pension Fund and Another (110/2019) [2020] ZASCA 
183 (23 December 2020) 

Companies Act 61 of 1973 -Consequences of conversion of a close corporation into 
a company in terms of s 29C(1) of the Companies Act 61 of 1973 and vice versa, in 
terms of the Close Corporation Act 69 of 1984 – validity of suretyship concluded by 
company after it had converted from a close corporation – company cited in 
suretyship as a close corporation – absence of any hiatus or interruption of juristic 
personality upon conversion – appeal dismissed. Masibuyisane Services (Pty) Ltd v 
Eqstra Corporation (Pty) Ltd (1245/2019) [2020] ZASCA 159 (1 December 2020) 

Companies Act 2008--a shareholder in a private company required to decide, in 
terms of s 115 of the 2008 Companies Act, whether a company should dispose of its 
undertaking-- not be permitted to rely on others to decide. Cooper NO and Another v 
Myburgh and Others (9040/2019) [2020] ZAWCHC 174 (4 December 2020) 

Company – power of attorney granted by company to secure a debt owed to the 
grantee – Power of attorney given as security for a debt owed is irrevocable for as 
long as the debt remains unpaid – purported revocation of power of attorney 
invalid.  Smit and Others v Origize 166 Strand Real Estate (Pty) Ltd and 
Others (Case no 710/19) [2020] ZASCA 132 (19 October 2020) 

Company –directors-Misappropriation of corporate opportunity by director of 
company – principles of fiduciary duty restated and considered – Prescription – 
whether amended claim for disgorgement of profits effected after prescription has 
run substantially the same claim as one for damages. Modise and Another v Tladi 
Holdings (Pty) Ltd (Case no 307/19) [2020] ZASCA 112 (29 September 2020) 

Company law – companies in a group of companies are separate legal entities even 
if wholly-owned – no case made out for order restraining company holding majority 
shares in subsidiary from freely dealing with shares – nor directing company to 
exercise control in a particular manner. Pepkor Holdings Ltd and Others v AJVH 
Holdings (Pty) Ltd and Others; and Steinhoff International Holdings NV and Another 
v AJVH Holdings (Pty) Ltd and Others (205/2020 and 217/2020) [2020] ZASCA 
134 (21 October 2020) 

Company law – Debarment of representative and key individual of financial service 
provider under Financial Advisory and Intermediary Services Act 37 of 2002 – 
Fairness of decision to debar – Misconduct established at prior disciplinary hearing 
not to be regarded as separate to debarment proceedings, and consideration of such 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20183
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20183
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20132
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20112
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20134
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20134


15 
 

factor not unfair. Associated Portfolio Solutions (Pty) Ltd and another v Basson and 
others [2020] 3 All SA 305 (SCA) 

 
Company law – Director of company – Directors have overarching and paramount 
fiduciary duty to exercise their powers in good faith and in the best interests of the 
company – Misappropriation of economic opportunity and acquiring such opportunity 
for own interest constituting breach of fiduciary duty. Modise and another v Tladi 
Holdings (Pty) Ltd [2020] 4 All SA 670 (SCA) 

Company law – Misconduct by company directors – Negligence by auditors – 
Diminution in share value – Claim for damages by shareholders – Reflective loss – 
Right of action – Section 218(2) of the Companies Act 71 of 2008 states that any 
person who contravenes any provision of the Act is liable to any other person for any 
loss or damage suffered by that person as a result of that contravention – Due to fact 
that the person who can sue to recover loss is the one to whom harm was caused, 
where loss was occasioned to the company, it was the company which had the right 
of action. Hlumisa Investment Holdings (RF) Ltd and another v Kirkinis and 
others [2020] 3 All SA 650 (SCA) 

Company law – section 163 of Companies Act 71 of 2008 – where no case made out 
under s 163(1), court not empowered to grant relief in terms of s 163(2) – oppressive 
or unfairly prejudicial conduct not proved. Gent and Another v Du 
Plessis (1029/2019) [2020] ZASCA 184 (24 December 2020) 

Company Law – s 218(2) of the Companies Act 71 of 2008 – claim by shareholders 
of company against directors and auditors for damages related to diminution in value 
of shares – directors alleged to have acted in bad faith, for ulterior purposes and 
without the requisite degree of care, skill and diligence, in breach of  provisions of 
the Act – company, rather than shareholders, proper plaintiff in respect of  claim 
against directors – essentially a claim for reflective loss – claim against auditors 
based on alleged negligence in the manner in which they conducted an audit of the 
company, in breach of their legal duty – proper plaintiff the company – claim for pure 
economic loss – wrongfulness requirement not met – exceptions rightly upheld by 
court below – appeal dismissed. Hlumisa Investment Holdings (RF) Ltd and Another 
v Kirkinis and Others (Case no 1423/2018) [2020] ZASCA 83 (03 July 2020) 

 
Company law- delinquent director in terms of s 162(5) of the Companies Act 71 of 
2008. Former South African Airways (SAA) chair Dudu Myeni has been banned from 
holding directorships for life and ordered to pay legal costs after a three-year battle 
to hold her responsible for financial mismanagement at the state-owned airline. The 
Organisation undoing Tax Abuse and another v Dudu Myeni and others Case 
15996/2017  

Company law- director – Declaration as delinquent director – Section 162(5) of the 
Companies Act 71 of 2008 – A court must make an order declaring a person a 
delinquent director if while a director, he grossly abused the position; Organisation 
Undoing Tax Abuse and another v Myeni and others [2020] 3 All SA 578 (GP) 

Company law- section 165 (3) of the Companies Act, 71 of 2008 (“the Act”) demand-
application to set aside the demand-held no basis demand is frivolous, vexatious, or 

http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s163
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s163
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20184
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s218
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%2083
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without merit-application dismissed Marib Holdings (Pty) Ltd v Parring NO and 
Others (22058/2019) [2020] ZAWCHC 74 (7 August 2020) 

Company law-residence of a company - company resides (a) at its principal place of 
business in South Africa; (b) and also at its registered office. This means that if the 
principal place of business and the registered office of a company are in different 
places, the company resides in two places (and so, potentially, in the areas of two 
different provincial divisions). Residence in either form suffices for jurisdiction (493B-
495H). Mfwethu Investments CC t.a Recharger Prepaid Meters v Citiq Meter 
Solutions (Pty) Ltd t/a Citiq Prepaid (13124/19) [2020] ZAWCHC 40 (19 May 2020) 

'Company' properly defined not including external company — Business rescue 
therefore not available to external company — Companies Act 71 of 2008, s 1 sv 
'company' and s 129. CMC DI RAVENNA SC AND OTHERS v COMPANIES AND 
INTELLECTUAL PROPERTY COMMISSION AND OTHERS 2020 (2) SA 109 (GP) 
 
Company — Directors and officers — Attribution of knowledge to company — Claim 
against directors by company for compensation for loss caused by illegal conduct of 
directors — English decision, that attribution of directors' or agents' guilty acts or 
knowledge to company inappropriate in certain circumstances, approved. ECLIPSE 
SYSTEMS AND ANOTHER v HE & SHE INVESTMENTS (PTY) LTD AND A 
RELATED MATTER 2020 (6) SA 497 (WCC) 
 
Company — External company — Registration — Whether external company 
registered under Act deemed to have been 'incorporated' under Act, and thereby 
meeting definition of 'company' — Incorporation and registration two distinct 
processes — Registered external company not 'juristic person incorporated in terms 
of this Act' — Companies Act 71 of 2008, s 1 sv 'company'. CMC DI RAVENNA SC 
AND OTHERS v COMPANIES AND INTELLECTUAL PROPERTY COMMISSION 
AND OTHERS 2020 (2) SA 109 (GP) 
 
Company — External company — Whether constituting 'company' — Companies Act 
71 of 2008, s 1 sv 'company'. CMC DI RAVENNA SC AND OTHERS v COMPANIES 
AND INTELLECTUAL PROPERTY COMMISSION AND OTHERS 2020 (2) SA 109 
(GP)  

Company — Shares and shareholders — Shareholders — Appraisal rights of 
dissenting shareholders — Procedure — Whether offer of fair value lapsed 'if it has 
not been accepted' within 30 business days — Meaning of provision — Offer lapsing 
even if shareholder had actually dismissed or refused offer — Companies Act 71 of 
2008, s 164(12)(b). STANDARD BANK NOMINEES RF (PTY) LTD AND OTHERS v 
HOSPITALITY PROPERTY FUND LTD 2020 (5) SA 224 (GJ) 
 
Company — Shares and shareholders — Shareholders — Proceedings by and 
against — Action against directors and auditors for compensation for share value 
loss due to alleged mismanagement of company — Company proper plaintiff in both 
claims — Claim against directors contrary to (entrenched) 'no reflective loss' rule — 
Not saved by exception to rule — Claim against auditors not meeting wrongfulness 
requirement — Exceptions correctly upheld in court a quo — Companies Act 71 of 
2008, s 218(2). HLUMISA INVESTMENT HOLDINGS RF LTD AND ANOTHER v 
KIRKINIS AND OTHERS 2020 (5) SA 419 (SCA) 
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Costs-Liquidations-attorney cots-when not allowed- statutory affirmation-section 74 
of the Insolvency Act 24 of 1936 Van Rensburg N.O and another v Master of the 
High Court, Pretoria and another [2020] JOL 46991 (GP)  

Deemed date- Section 348 of the Companies Act 61 of 1973-be deemed to 
commence at the time of the presentation to the Court of the application for the 
winding up- deemed date of liquidation in the present case-prior to disposal of 
vehicles. Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 
(12 March 2020)  

Dispositions without value- shares not sold at reasonable market value- section 26 of 
the Insolvency Act. Even if accepted that the value paid was less than the 
reasonable market value, no basis is laid nor suggested that there was anything 
remiss therewith- exception upheld  Strydom N.O.  and Another v Snowball Wealth 
(Pty) Limited and Others (10287/2019) [2020] ZAWCHC 103 (11 September 2020) 

Dispositions-section 30-without value-preferring one creditor above the other- 
contemplation of insolvency when a disposition is made ‘does not of itself 
necessarily establish a desire to favour a creditor’ Engelbrecht NO and Others v Du 
Toit (2723/2015) [2020] ZAWCHC 119 (19 October 2020)  

Enquiry section 381 (1) of Companies Act-chairperson to be a master, not advocate- 
Reuben Maphaha, a deputy master in the office of the Master of the High Court, 
Johannesburg, was nominated to undertake the enquiry-made vital mistakes-biased 
Van Zyl v Master of the High Court, Western Cape Division, Cape Town and Another 
(16839/2018) [2020] ZAWCHC 30 (30 April 2020) 

Enquiry section 381(1) of the Companies Act 61 of 1973-liquidator’s conduct –
findings by Master into the conduct of the liquidator reviewed and set aside- findings 
not substantiated by facts Van Zyl v Master of the High Court, Western Cape 
Division, Cape Town and Another (16839/2018) [2020] ZAWCHC 30 (30 April 2020) 

Impeachable transactions– s 31 of the Insolvency Act 24 of 1936 – whether collusion 
established. Moreau and Another v Murray and Others (251/2019) [2020] ZASCA 86 
(9 July 2020) 

Impeachable transactions--Prescription Act 68 of 1969 – sections 12(1) and 12(3) – 
knowledge of identity of debtor and basis of cause of action – when knowledge 
acquired or deemed to have been acquired through the exercise of reasonable care. 

Impeachable transactions-summons- -action against five defendants-defendants 
unrelated to one another but the cause of action and witnesses are-thus not 
improper Bester NO and Others v Target Brand Orchards (Pty) Ltd and Others 
(22593/2019) [2020] ZAWCHC 183 (21 December 2020) 

Insolvent — Property — Pension fund benefits- — Protection against attachment by 
trustee of insolvent estate — Whether applicable if benefit paid before sequestration 
— Pension Fund Act 24 of 1956, s 37B. M AND ANOTHER v MURRAY NO AND 
OTHERS 2020 (6) SA 55 (SCA) 

Insolvent– unrehabilitated insolvent – nominated beneficiary in life insurance policy – 
save for narrowly defined exceptions, unrehabilitated insolvent not permitted to 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s26
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s31
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s12
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s12
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receive property that vests in him personally and keep it out of the reach of the 
trustees of the insolvent estate, even after liquidation and distribution account filed 
and approved – proceeds of life insurance policy vests in the trustees. Malcolm 
Wentzel v Discovery Life Limited and Others: In Re Botha and Others NNO v 
Wentzel (Case no 1001/19) [2020] ZASCA 121 (2 October 2020) 

Insolvent-Pensions – protection of s 37B of the Pensions Fund Act 24 of 1956 – 
whether it operates if pension benefit paid before sequestration. Moreau and Another 
v Murray and Others (251/2019) [2020] ZASCA 86 (9 July 2020) 

Interrogations- s 65 of the Insolvency Act – no decision making powers- affecting any 
person -only an information gathering exercise Pickford and Another v Engelbrecht 
NO and Others (8237/19) [2020] ZAWCHC 163 (18 November 2020) 

Interrogations-information gathered at the inquiry and the record of the inquiry 
proceedings may well be used in subsequent proceedings, in which event their 
admissibility as evidence in such proceedings is subject to the applicable law of 
evidence.  The forum in which questions of admissibility fall to be decided is the 
forum in which such subsequent proceedings are prosecuted. Pickford and Another 
v Engelbrecht NO and Others (8237/19) [2020] ZAWCHC 163 (18 November 2020) 

Interrogations-role of presiding officer-essentially procedural-substantive duty to 
report to the Master at the conclusion of the inquiry whether it appears from any 
statement made at an interrogation in terms of s 65 that there are reasonable 
grounds for suspecting that the insolvent (in this case the trustees of the insolvent 
Trust) has committed any contravention of the Act. Pickford and Another v 
Engelbrecht NO and Others (8237/19) [2020] ZAWCHC 163 (18 November 2020) 

Intervening parties- attempted intervention was contrived and strategically timed to 
delay the finalisation of the winding-up application yet again. ABSA Bank Limited v 
Crossmoor Transport (Pty) Ltd (SALA Limited t/a Satloblokas as Intervening Party) 
[2020] JOL 47981 (KZP)  

Investors were promised irresistible returns from the Trust, but a collapse ensued. 
The High Court found that claims, by the trustees of the insolvent Trust to recover 
commissions paid to brokers who solicited those investments, had prescribed. 
Bester and Others NNO v Gouws and Others (851/2019) [2020] ZASCA 174 (17 
December 2020) 
Liquidation account-objections - liquidators not entitled to claim a fee on sales of the 
business because the company in liquidation never conducted the business.  Kroons 
Gourmet Chickens (Pty) Ltd and Another v Master of the High Court, Pretoria and 
Others (64426/2017) [2020] ZAGPPHC 193 (1 June 2020) 
 
Liquidation account-objections- costs of the inquiry in terms of section 417 Kroons 
Gourmet Chickens (Pty) Ltd and Another v Master of the High Court, Pretoria and 
Others (64426/2017) [2020] ZAGPPHC 193 (1 June 2020) 
 
Liquidation account-objections- liquidators should not forfeit their fees for a failure to 
finalise the liquidation expeditiously but ordered to pay costs of application personally 
(de boniis) Kroons Gourmet Chickens (Pty) Ltd and Another v Master of the High 
Court, Pretoria and Others (64426/2017) [2020] ZAGPPHC 193 (1 June 2020) 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20121
http://www.saflii.org/za/legis/consol_act/pfa1956165/index.html#s37b
http://www.saflii.org/za/legis/consol_act/pfa1956165/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s65
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s65
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Liquidation account-objections-who may object-any interested party-includes parties 
to the settlement agreement Kroons Gourmet Chickens (Pty) Ltd and Another v 
Master of the High Court, Pretoria and Others (64426/2017) [2020] ZAGPPHC 193 (1 
June 2020) 
 
Liquidation and distribution accounts- objections-Master did not fulfil his duties 
Section 407(2) of the Companies Act. Van Rensburg N.O and another v Master of 
the High Court, Pretoria and another [2020] JOL 46991 (GP)  

Liquidator — Remuneration — Retention of estimated remuneration where 
provisional liquidation order discharged — Not permitted. MOODLIAR AND 
OTHERS v RECYCLING AND ECONOMIC DEVELOPMENT INITIATIVE OF 
SOUTH AFRICA NPC AND OTHERS 2020 (6) SA 386 (SCA) 

Liquidator and provisional liquidators- Acts distinguish the appointment and functions 
of trustees, provisional liquidators and liquidators- not include a provisional 
liquidator- No basis has been shown to exercise such a power. De Beer N.O and 
Others v Dundee N.O and Others (5148/2020P) [2020] ZAKZPHC 70 (19 November 
2020) 

Liquidators — Remuneration — Where provisional liquidation order discharged — 
Whether liquidator entitled to retain estimate of remuneration in attorneys' trust 
account as security for payment thereof pending taxation by Master. RECYCLING 
AND ECONOMIC DEVELOPMENT INITIATIVE OF SOUTH AFRICA NPC v 
MOODLIAR AND OTHERS 2020 (1) SA 632 (WCC) 

Liquidators– Application for removal of liquidators – No entitlement to relief where no 
basis was established and where removal application was brought at an advanced 
stage of the liquidation process. Van der Merwe NO and others v Moodliar NO and 
another and related matters [2020] 1 All SA 558 (WCC) 

 
Liquidators– Appointment of additional liquidator – Powers of Master of High Court- 
Master’s decision to appoint -additional liquidator had not yet been implemented- 
not functus officio Wessels N.O and others v Master of the High Court, Pretoria and 
others [2019] JOL 44894 (GP) 

Liquidators- authority to institute the proceedings by resort to s 386(5)- nothing in 
s 386(5) which could support the view that a court might grant leave thereunder to a 
liquidator to do anything only if directions have first been sought from and refused by 
the Master.  The scheme of the legislation does suggest, however, that directions 
should ordinarily be sought from the Master before the court is approached.  In a 
properly functioning system an approach to the Master would ordinarily afford a 
quicker and more cost-effective procedural route than an application to 
court.  Unnecessary applications to court should therefore be discouraged as a 
matter of policy. Cooper NO and Another v Myburgh and Others (9040/2019) [2020] 
ZAWCHC 174 (4 December 2020) 

Liquidators– extending liquidators’ powers – Where order extending powers of 
liquidators was followed by a series of acts by the liquidators which could not be 
easily undone, court refusing reconsideration application. Van der Merwe NO and 
others v Moodliar NO and another and related matters [2020] 1 All SA 558 (WCC) 
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Liquidators-application for removal- objective, honest and bona fide liquidator, at 
arms-length, not removed- knee jerk reaction by them to avoid attendance and their 
participation in the inquiry currently embarked upon by the appointed liquidators. 
James and another v Van Der Westhuizen N.O and others [2020] JOL 47699 (GP) 

Liquidators-attaching vehicles-section 69 of the Insolvency Act 24 of 1936-ez parte 
application in casu approved Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) 
[2020] ZAFSHC 59 (12 March 2020)  

Liquidators-duty when trading-to lodge a separate trading account! Kroons Gourmet 
Chickens (Pty) Ltd and Another v Master of the High Court, Pretoria and Others 
(64426/2017) [2020] ZAGPPHC 193 (1 June 2020) 

Liquidators-fees – appropriation or retention of company funds by liquidators to pay 
or secure their proposed fees – Act and the Regulations do not permit the liquidators 
to retain any company assets upon discharge of the provisional liquidation order – 
assets must be restored- liquidators not permitted to draw their remuneration until 
the estate account has been taxed and confirmed. Moodliar and Others v Recycling 
and Economic Initiative of South Africa NPC and Others; Gore and Others v Kusaga 
Taka Consulting (Pty) Ltd and Others (977/2019) [2020] ZASCA 101 (15 September 
2020) 

Liquidators-provisional liquidators- deliberate unlawful conduct by the provisional 
liquidators and the penalising costs order and the potential impact on the costs of 
winding-up the companies in liquidation.  African Global Holdings (Pty) Ltd and 
Others v Lutchman NO and Others (Commissioner for the South African Revenue 
Services and Another Intervening); Fidelity Security Services (Pty) Ltd v African 
Global Holdings (Pty) Ltd and Others (42741/19; 44827/19; 32083/19) [2020] 
ZAGPJHC 196 (24 August 2020)  

Liquidators-remedy when court approached on wrong basis-used wrong act- Section 
362 of the Companies Act 61 of 1973 to ne used-court granted relief Fortein NO v 
Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 (12 March 2020)  

Matrimonial Property Act 88 of 1984, section 21(2)(a) – Constitutionality – Whether 
effect of section 21(2)(a) was that couples who were married subject to section 
22(6) of the Black Administration Act 38 of 1927 would remain married out of 
community of property, unless they opted to change their property regime to in 
community of property – As section 21(2)(a) maintained a marriage out of community 
of property as the default position of black persons who married before 1988, it 
constituted indirect unfair discrimination, had unequal application and was arbitrary 
in application. AS and another v GS and another [2020] 2 All SA 65 (KZD) (This case  
must now go to the Constitutional Court, my opinion is that it is not so clear-cut that a 
marriage which is out of c.o.p. , is so bad, I mean, if the parties were in c.o.p. and 
insolvent…) 
 
Partnership — Universal partnership — Between unmarried cohabitants — Nature of 
partners' rights — Claim for division of fruits — Nature and prescription — 
Prescription Act 68 of 1969, s 11(d) KHAN v SHAIK 2020 (6) SA 375 (SCA) 
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Partnership-universal partnership-cohabitation-dissolving  of universal partnership-
liquidator appointed Allner v Werner (2584/2018) [2020] ZAECGHC 12 (25 February 
2020) 

Provisional liquidator- acted before he was so appointed- as an attorney and 
liquidator of companies should know better- no basis to hold that he was acting bona 
fide- he acted in a reckless manner. De Beer N.O and Others v Dundee N.O and 
Others (5148/2020P) [2020] ZAKZPHC 70 (19 November 2020) 

Provisional liquidators- failed to objectively and independently apply their own mind 
to the issues - neither a trustee as envisaged in section 157(1) and (2) of 
the Insolvency Act and neither was he a liquidator as envisaged in section 375(4) of 
the Companies Act 1973. De Beer N.O and Others v Dundee N.O and Others 
(5148/2020P) [2020] ZAKZPHC 70 (19 November 2020) 

Provisional liquidators-“jumping the gun” acted before in possession of appointment 
certificate- of no help that joint provisional liquidators complied with all the 
requirements for appointment as provisional liquidators before 5 March 2020 or that 
they assumed that they were appointed before 5 March 2020.  No person in terms of 
the Companies Act 71 of 1973 or the Insolvency Act can act as a provisional 
liquidator before being appointed by the Master of the High Court.  It is difficult to 
understand how Nel an attorney could construe the above quoted email of 2 March 
2020 as an appointment as a provisional liquidator.  It unequivocally stated that the 
Master was prepared to consider named persons for appointment. De Beer N.O and 
Others v Dundee N.O and Others (5148/2020P) [2020] ZAKZPHC 70 (19 November 
2020) 

Provisional liquidators-authority to litigate –powers to litigate-application-applicants 
are authorised in terms of s18(3) of the Insolvency Act, 24 of 1936, as amended, to 
have litigated and to continue to litigate in the legal proceedings Klein NO and 
Others v Levick and Others; In Re Levick and Another v Master of the High Court, 
Johannesburg and Others (40681/2019; 41368/2019; 526/2020; 13811/2020; 
12492/2020) [2020] ZAGPJHC 306 (23 November 2020) 

Rescission of judgment-liquidation--what grounds-common law and/or rule 42 and/or 
section 354(1)of Companies Act 1973 --language of the section is wide enough to 
afford the Court a discretion to set aside a winding-up order both on the basis that it 
ought not to have been granted at all and on the basis that it falls to be set aside by 
reason of subsequent events. Hlumisa Technology (Pty) Ltd and Another v Voigt 
N.O and Others (111/2018) [2020] ZAECGHC 133 (1 December 2020) 

Seaction 69 search warrant- warrant is vague to authorize and instruct the sheriff 
and all police officers- must specify the name of the sheriff and the names of the 
police officers to execute the warrant- persons to whom it is directed are entitled to 
deal with persons properly identified in the warrant and the persons identified in the 
warrant must take responsibility and account for the proper execution of the warrant 
De Beer N.O and Others v Dundee N.O and Others (5148/2020P) [2020] ZAKZPHC 
70 (19 November 2020) 

Section 341(2) of the Companies Act 1973-every disposition of its property by a 
company made after the commencement of the winding-up, shall be void unless the 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s157
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s18
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
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Court otherwise orders. Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) [2020] 
ZAFSHC 59 (12 March 2020)  

Section 424- directors liable for debts- trust’s liability- terms of s 424(1) of the 1973 
Companies Act, that one or more of the respondents should be responsible, without 
any limitation of liability, for all of the debts of Transport. .  Just as a director of a 
company will not be permitted to shelter behind culpable ignorance or failure to 
understand the company's affairs, so too will a shareholder in a private company 
required to decide, in terms of s 115 of the 2008 Companies Act, whether a company 
should dispose of its undertaking not be permitted to do so. Cooper NO and Another 
v Myburgh and Others (9040/2019) [2020] ZAWCHC 174 (4 December 2020) 

Section 424- shareholders -conduct of a company’s business-alienation of a 
company’s assets or undertaking shareholders are obliged to have regard not only to 
their own interests-  also to the effect of their decision on the company’s ability to 
meet its obligations to third parties - failure is reckless disregard by them of the 
company’s obligations when they resolve to dispose of its assets or undertaking, 
amounts to an abuse of the limitation of personal liability for the company’s 
obligations that corporate personality affords to stockholders. Cooper NO and 
Another v Myburgh and Others (9040/2019) [2020] ZAWCHC 174 (4 December 
2020) 

Section 424- shareholders- trustees of a trust-trust has the shares- Master ‘should, in 
carrying out his statutory functions [under the Trust Property Control Act 57 of 1988], 
ensure  that an adequate separation of control from enjoyment is maintained – one 
trustee exercised effective control over the Trust - his control over it was essentially 
unfettered other trustees also liable- the law could not countenance any attempt by 
the seventh and eighth respondents to claim ignorance of the pertinent 
circumstances. Cooper NO and Another v Myburgh and Others (9040/2019) [2020] 
ZAWCHC 174 (4 December 2020) 

Section 69 of Insolvency Act - locus standi  - applicants are not entitled to raise the 
issue as it relates to a matter between the joint provisional liquidators and creditors 
of company in liquidation- court says they have locus standi-applicants are affected 
in their rights by the warrant- are entitled to investigate whether the warrant was 
properly authorized and issued- if not, to seek to set it aside De Beer N.O and 
Others v Dundee N.O and Others (5148/2020P) [2020] ZAKZPHC 70 (19 November 
2020) 

Section 69 of Insolvency Act- provisional liquidators-application for the warrant 
provisional liquidator had not sought or be granted authority to make such an 
application and to appoint attorneys and counsel De Beer N.O and Others v Dundee 
N.O and Others (5148/2020P) [2020] ZAKZPHC 70 (19 November 2020) 

Section 69 of the Insolvency Act 24 of 1936-which court has jurisdiction-not high 
court-liquidators to use section of the Companies Act 61 of 1973 Fortein NO v 
Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 (12 March 2020)  

Secured creditors – Cession – Non-variation clause – Effect of-must adhere to 
contract Merchant West Capital Solutions (Pty) Ltd v Sappi Southern Africa (Pty) Ltd 
and others [2020] JOL 46757 (GJ) 

http://www.saflii.org/za/legis/consol_act/ca2008107/
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Sequestration — Rescission — Application for rescission not automatically 
suspending operation and execution of final sequestration order, which remains in 
place — Affected party may approach court under rule 45A of Uniform Rules to 
suspend execution of final winding-up order pending finalisation of application for 
rescission. HLUMISA TECHNOLOGIES AND ANOTHER v NEDBANK LTD AND 
OTHERS 2020 (4) SA 553 (ECG) 

Sequestration application- section 8 (b) of the Insolvency Act of 1936 (the Act) a 
debtor would have committed an act of insolvency-but notwithstanding act of 
insolvency no benefit for creditors Nortje v Nortje (Nortje and another as Intervening 
Creditors) [2020] JOL 48751 (GP)  

Sequestration application-affidavit not properly commissioned-founding affidavit-
commissioner of oaths signed but did not delete “he/she”-application dismissed 
Oosthuizen v Steyn [2020] JOL 47774 (GP)  

Sequestration application-benefit to creditors-professional developers of multimillion 
Rand developments suddenly become virtually destitute- Examination of this position 
or the taking control thereof by a trustee, might yield some prospect of recovery Tuhf 
Limited v Swanepoel; Tuhf Limited v Kriek (74895/2019; 74896/2019) [2020] 
ZAGPPHC 391 (20 August 2020) 

Sequestration application-inability to pay debts- demonstrated by the adverse court 
judgment, the voluntary sale of its assets in an auction-applicant’s allegation that the 
assets of the respondents are exceeded by the liabilities has not been rebutted by 
any evidence. Nedbank Limited v Weideman N.O and others [2020] JOL 47063 (FB) 

Sequestration application-the court rejected an argument that applicant's claim could 
not be regarded as liquidated because the full extent of the theft perpetrated against 
him had not been finally established, as aspect that was regarded as of 'no 
consequence' in the reported judgment relied upon. Worldplay LLC v Firstrand Bank 
Limited and Others; Worldplay LLC v Adelakun NO and Another; Worldplay LLC v 
Adelakun (19409/2018; 3484/2019; 3485/2019) [2020] ZAWCHC 1 (6 January 2020)  

Sequestration application-trust-factual disputes not enough to not grant order 
Nedbank Limited v Weideman NO and Others (31/2020) [2020] ZAFSHC 76 (26 
March 2020) 

Sequestration of a trust-where a trust is sequestrated, the debtor in the usual sense 
of the word is the trust, duly represented by the trustee(s) who ought to be cited in 
his/her/their capacity(ies) as such Odendaal v Nomoredebt Trust and others 
Gueteng Division Pretoria, Case 63675/2018 12 December 2018 
 
Voluntary surrender – Court’s discretion-better option would be for the applicant 
to pursue his debt counselling and/or restructuring Jordaan v Jordaan [2020] JOL 
46613 (FS) 

Voluntary surrender of estate-effect of notice in Government Gazette- s 20 (1)(a) of 
the Act provides for a stay in execution as soon as the Sheriff becomes aware of the 
sequestration of an insolvents’ estate. However where, as in this case, the sheriff 
could not have been aware of the publication of a notice of surrender a sale in 
execution is not unlawful under s 5.-in terms of s 4(1) of the Act at the time of the 
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sale, which had the effect of prohibiting the sale from proceeding Huysamen & 
another v Absa Bank Limited & others (660/2019) [2020] ZASCA 127 (12 October 
2020) 

 
Winding up application – commercial insolvency-The test is therefore not whether 
the company's liabilities exceed its assets, for a company can be at the same time 
commercially insolvent and factually solvent, even wealthy. The primary question is 
whether the company has liquid assets or readily realisable assets available to meet 
its liabilities as they fall due Jansen and another v Royal Pie Company (Pty) 
Ltd[2020] JOL 46650 (GP) 

Winding up application – Impact of voluntary winding up application – Court satisfied 
that company was commercially insolvent and unable to pay its debts, and had 
opposed the compulsory winding-up application for the purpose of delay – Voluntary 
winding up application ruled to have no impact on the compulsory winding-up 
application. Furniture Bargaining Council v AXZS Industries (Pty) Ltd trading as Don 
Elly Enterprises [2020] 1 All SA 391 (GJ) 

Winding up application - unable to pay its debts in terms of Section 344(f) of the 
Companies Act- amount Remkor Manufacturing (Pty) Ltd v Avuke Technologies 
(Pty) Ltd (2018/0039706) [2020] ZAGPJHC 23 (19 February 2020) 

Winding up application- alter ego doctrine-Insolvent estate Louw used company’s  
banking account for money laundering purposes in relation to his personal 
defalcations or fraudulent tax schemes was in a sense a fraud on the company in the 
broad meaning of the word. Cannot be laid at door of company- Bester NO and 
Others v Quintado 120 (Pty) Ltd (15274/2019) [2020] ZAWCHC 80 (18 August 2020) 

Winding up application– Application for final winding-up order on the grounds that it 
is unable to pay its debts within the meaning of s 344(f) read with s 345(1)(a) of the 
Companies Act 61 of 1973 and with item 9 of Schedule 5 of the Companies Act 71 of 
2008 - Whether applicant in his representative capacity as liquidator of a company in 
liquidation is a creditor of the company and whether the claim is disputed on 
reasonable grounds Rooplal NO v Firmanox Proprietary Limited (43508/2019) [2020] 
ZAGPJHC 288 (20 November 2020) 

Winding up application- Covid-19 pandemic and the national lockdown which 
commenced in March 2020 only exacerbated the situation-the directors of the 
respondent voluntarily assumed the risk of operating their commercial enterprises 
with funds acquired through wide-spread access to credit-respondent must bear the 
consequences and not shift blame on its creditors. ABSA Bank Limited v Crossmoor 
Transport (Pty) Ltd (SALA Limited t/a Satloblokas as Intervening Party) [2020] JOL 
47981 (KZP)  

Winding up application- indebtedness to the applicant is disputed on bona fide and 
reasonable grounds.-application dismissed Mofomo Construction CC v All Star 
Industries CC (2930/2019) [2020] ZAFSHC 132 (20 August 2020) 

Winding up application- proof of indebtedness- It is common cause that the 
applicants, as liquidators of Trackstar,have instituted an investigation in terms of 
section 415 of the old Winding up application- It is common cause that the 
applicants, as liquidators of Trackstar,have instituted an investigation in terms of 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20127
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
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section 415 of the old Act, and have not yet completed such an investigation – court 
ruled liquidators could not properly proof indebtedness-Badenhorst doctrine 
followed-application dismissed Smith N.O and another v Kalro Farming (Pty) Ltd 
[2020] JOL 48420 (FB) 

Winding up application-Close corporation- registered address is situated within this 
Court’s jurisdiction. Commissioner for the South African Revenue Service v Zikhulise 
Cleaning Maintenance and Transport Service; Mpisane v Zikhulise Cleaning 
Maintenance and Transport CC and Another (14886/16; 18101/16) [2020] 
ZAGPPHC 561 (14 October 2020) 

Winding up application-close corporation-grounds for applicant must rely on the 
grounds set out in section 344 and 345 of the Companies Act 61 of 1973 
Commissioner for the South African Revenue Service v Zikhulise Cleaning 
Maintenance and Transport Service; Mpisane v Zikhulise Cleaning Maintenance and 
Transport CC and Another (14886/16; 18101/16) [2020] ZAGPPHC 561 (14 October 
2020) 

Winding up application-deadlock between members/shareholders-interest of justice-
order granted McCullam v Velocity Cable Company (Pty) Ltd and another [2020] JOL 
47785 (GJ)  

Winding up application-former director who was sequestrated cannot oppose-cannot 
be a director-final order granted Dinath N.O and others v Mukhawana & Mukhawana 
Supply & Logistics (Pty) Ltd [2019] JOL 47698 (GP) 

Winding up application-jurisdiction-company not registered nor doing business in the 
division-case transferred to correct division Cape Flexible Converters (Pty) Ltd v 
NSP Unsgaard (Pty) Ltd (22710/2019) [2020] ZAWCHC 123 (21 October 2020) 

Winding up application-previous judgment is not res judicata in insolvency 
applications-premised upon the same cause of action, which has not been executed 
or set aside, that judgment stands;  that there should be an end to litigation and EB 
Diamonds should not be vexed twice for the same cause; that  Multipro Investments 
be estopped from proceeding with the liquidation application until such time as it 
abandoned the judgment or attempts to execute the judgment but failed to find 
sufficient property to satisfy the judgment. Multipro Investments v EB Diamonds CC 
(238/2019) [2020] ZANCHC 1 (17 January 2020)  

Winding up application-reliance on nulla bona return-but return faulty-application 
dismissed. Nedbank Limited v Afro Rennaisence Investments (Pty) Ltd [2020] JOL 
47806 (GP) 

Winding up application-SARS-locus standi -section 177(3) of the Tax Administration 
Act, SARS in its notice of motion has included a prayer wherein it seeks the Court’s 
leave Commissioner for the South African Revenue Service v Zikhulise Cleaning 
Maintenance and Transport Service; Mpisane v Zikhulise Cleaning Maintenance and 
Transport CC and Another (14886/16; 18101/16) [2020] ZAGPPHC 561 (14 October 
2020) 

Winding up application-two cases - both the liquidation and business rescue 
applications are separate and distinct applications under separate case 
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numbersapplication brought under wrong case number-case not influenced thereby 
Commissioner for the South African Revenue Service v Zikhulise Cleaning 
Maintenance and Transport Service; Mpisane v Zikhulise Cleaning Maintenance and 
Transport CC and Another (14886/16; 18101/16) [2020] ZAGPPHC 561 (14 October 
2020) 

Winding up of companies – Voluntary winding up in terms of section 351 of the 
Companies Act 61 of 1973 – Whether applicable legislation for the purpose of 
winding-up of companies was the Companies Act 71 of 2008, more 
particularly sections 79 and 80 thereof, and not the Companies Act 61 of 1973 – 
Applicability of sections 79 and 80 of Companies Act 71 of 2008 depending on 
whether companies were solvent or not – Evidence establishing that the companies 
were commercially insolvent at the time that the resolutions for their voluntary 
winding-up were taken, with result that their voluntary winding-up was not open to 
challenge. Murray NO and others v African Global Holdings (Pty) Ltd and others 
[2020] 1 All SA 64 (SCA) 

 
Winding-up — Effect of voluntary winding-up on compulsory winding-up — Voluntary 
winding-up after presentation to court of compulsory winding-up application, but 
before hearing of application — Companies Act 61 of 1973, s 351; Companies Act 
71 of 2008, s 80. FURNITURE BARGAINING COUNCIL v AXZS INDUSTRIES 
(PTY) LTD 2020 (2) SA 215 (GJ) 
 
Winding-up — Insolvent company — Test for commercial insolvency — Insufficient 
liquid assets to pay debts in ordinary course and thereafter continue normal trading 
— Company's current financial position as well as its financial position in immediate 
future to be considered — Company that will in near future be unable to meet its 
obligations is commercially insolvent and liable to be wound up — Irrelevant that 
company's assets exceed its liabilities — Companies Act 61 of 1973, ch 14. 
MURRAY NO AND OTHERS v AFRICAN GLOBAL HOLDINGS (PTY) LTD AND 
OTHERS 2020 (2) SA 93 (SCA) 

Winding-up — Master — Jurisdiction — Masters at nine main seats of High Court 
exercising jurisdiction over entire province, including areas covered by local seats — 
Jurisdiction of Masters at local seats confined to areas over which those courts 
exercise jurisdiction — Pretoria Master accordingly having jurisdiction over 
liquidation of company with registered office in Johannesburg — Administration of 
Estates Act 66 of 1965, s 2(1)(a)(ii). MURRAY NO AND OTHERS v AFRICAN 
GLOBAL HOLDINGS (PTY) LTD AND OTHERS 2020 (2) SA 93 (SCA) 

Winding-up — Rescission — Application for rescission not automatically suspending 
operation and execution of final winding-up, which remains in place — Affected party 
may approach court under rule 45A of Uniform Rules to suspend execution of final 
winding-up pending finalisation of application for rescission. HLUMISA 
TECHNOLOGIES AND ANOTHER v NEDBANK LTD AND OTHERS 2020 (4) SA 
553 (ECG) 
 
Winding-up — Voluntary winding-up — Creditors' voluntary winding-up — Company 
may be wound up if it would, soon after resolution to wind up, be unable to pay debts 
in normal course of business — Companies Act 61 of 1973, s 351. MURRAY NO 
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AND OTHERS v AFRICAN GLOBAL HOLDINGS (PTY) LTD AND OTHERS 2020 
(2) SA 93 (SCA) 

Winding-up application – section 345 notice must be served on respondent Absa 
Bank Limited v Crossmoor Transport (Pty) Limited and Another (8991/19P) [2020] 
ZAKZPHC 32 (30 July 2020) 

Winding-up application- deemed date section 348-applicability-only when court order 
granted Absa Bank Limited v Crossmoor Transport (Pty) Limited and Another 
(8991/19P) [2020] ZAKZPHC 32 (30 July 2020) 

Winding-up application-Badenhorst rule- bona fide dispute based on the facts Bank 
of Baroda v Annex Distribution (Pty) Ltd [2020] JOL 47332 (GP) 
Winding-up application-service-applicant delivered a service affidavit- applicant 
cannot rely on section 345(1 )(a)(i) of the Companies Act. Bank of Baroda v Annex 
Distribution (Pty) Ltd [2020] JOL 47332 (GP) 
 
Winding-up application-service-failure to serve on employees can be accommodated 
if a provisional winding-up order is granted. Bank of Baroda v Annex Distribution (Pty) 
Ltd [2020] JOL 47332 (GP) 

Winding-up of company- company be compulsorily wound up on grounds that it was 
unable to pay its debts and was also both factually and commercially insolvent- that 
the special resolution previously placing the company into voluntary liquidation be 
set aside, including the appointment of the first and second respondents as 
provisional liquidators in the voluntary liquidation process, as envisaged in s 354 of 
the Act-. proceedings thus far conducted in the voluntary winding-up of the company 
are hereby confirmed, including the appointment of the first and second respondents 
as joint liquidators. Van der Merwe v Empedocles NO and Others (33977/2020) 
[2020] ZAGPJHC 282 (9 November 2020) 

Wounding-up application directors admit commercial insolvency-wants to sell assets 
without liquidation-refused for final order of liquidation Nedbank Limited v Zara 
Boerdery (Pty) Ltd (1681/2020) [2020] ZAFSHC 204 (10 November 2020) 

CASES 
 
COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE v PIETERS AND 
OTHERS 2020 (1) SA 22 (SCA) 

Claims — Termination of employee contracts — Awards to employees under s 98A(1) 
of Insolvency Act — Whether subject to employees' tax (PAYE) — Income Tax Act 58 
of 1962, sch 4 para 2(1); Insolvency Act 24 of 1936, ss 38(9)(b) and 98A(1). 

 
Section 98A(1) of the Insolvency Act 24 of 1936 (quoted in [6]) creates a limited 
preference in favour of employees in respect of the free residue of an insolvent 
employer. In respect of salaries it is for a limited three-month period, and other 
claims (such as accumulated leave and severance pay) are capped. 
Here the contracts of employees were terminated in terms of s 38(9)(b) of the 
Insolvency Act. The respondents, the trustees of a company in liquidation, did not 
deduct any 'pay as you earn' (PAYE) * from payments they made under s 98A to 
employees for accumulated leave, salaries and severance pay. 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/5/7?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=1255#end_0-0-0-29503
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The High Court had held that s 98A payments were not subject to the deduction of 
PAYE. In the Commissioner's appeal to the Supreme Court of Appeal — 
 
Held The legislature plainly deemed it necessary to attenuate the impact which 
liquidation may have on a company's employees. But it chose to do so carefully, by 
imposing a three-month limit in respect of unpaid salaries and wages and in placing 
a cap on the various amounts. It was significant that the capped amounts were 
relatively modest; the main objective was to ensure that the remainder of the free 
residue was applied equitably. The limited relief proffered by s 98A had the effect 
that employees had to stand at the end of the order of preference queue for the 
balance of their salaries (ie above the three-month limit and the cap). Self-evidently, 
employee tax deductions would reduce the modest amounts under s 98A. It was 
difficult to conceive how PAYE deductions would apply to these modest amounts, 
legislated to relieve the burden on vulnerable, mostly blue-collar, workers left 
stranded by a financially distressed employer company. A close analysis of para 2(1) 
of the schedule led to the compelling conclusion that its provisions do not apply to s 
98A payments. The appeal would accordingly be dismissed. 

Murray NO and others v African Global Holdings (Pty) Ltd and others [2020] 1 
All SA 64 (SCA)2 

 Winding up of companies – Voluntary winding up in terms of section 351 of the 
Companies Act 61 of 1973 – Whether applicable legislation for the purpose of winding-
up of companies was the Companies Act 71 of 2008, more 
particularly sections 79 and 80 thereof, and not the Companies Act 61 of 1973 – 
Applicability of sections 79 and 80 of Companies Act 71 of 2008 depending on 
whether companies were solvent or not – Evidence establishing that the companies 
were commercially insolvent at the time that the resolutions for their voluntary winding-
up were taken, with result that their voluntary winding-up was not open to challenge. 

The first respondent (“Holdings”) was the holding company of a group of companies 
(the “Group”) formerly known as the Bosasa Group. 

After evidence was given at a judicial commission of enquiry into allegations of State 
capture, corruption and fraud in the public sector concerning the relationship between 
senior political figures and the Group, two banks withdrew banking facilities from some 
of the Group’s companies. The Group’s attempts to find other banks to provide it with 
banking facilities failed, which negatively impacted on its continued business 
operations. 

Acting on legal advice, the Group embarked on the voluntary winding up of the relevant 
entity (“Operations”). The High Court appointed the appellants as liquidators. 

In February 2019, Holdings was advised that the process of voluntary winding-up 
was defective. It approached the High Court for orders directed at having the 
resolutions for voluntary winding-up declared null and void and of no force and effect 
from inception. Consequent upon that they sought an order that the appointment of 

                                                           

2 DISCUSSED IN UPDATES 2019 Murray and Others NNO v African Global Holdings (Pty) Ltd and Others 

(306/2019) [2019] ZASCA 152 (22 November 2019)Murray N.O and others v African Global Holdings (Pty) Ltd 
and others [2019] JOL 46303 (SCA) 
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the liquidators was likewise null and void and of no force and effect and compelling 
the liquidators to restore control of the companies to their directors. 

The present appeal was against the granting of the relief sought. 

Held – The resolutions placing Operations and its subsidiaries under a creditors 
voluntary winding-up were expressed as being taken in terms of section 351 of the 
Companies Act 61 of 1973 which formed part of Chapter 14 of the 1973 Act dealing 
with the winding-up of companies. That chapter continued to apply under the 
Companies Act 71 of 2008. In terms of section 343 of the 1973 Act, a company may 
still be wound up either by the court or voluntarily, and in the latter event the winding-
up will be either a creditors’ or a members’ voluntary winding-up. The exception to the 
continued application of the 1973 Act arises under sections 79 and 80 of the 2008 Act, 
which provide that in the case of a solvent company it can be wound-up either 
voluntarily or by way of a winding-up and liquidation by court order. Holdings’ primary 
case was that Operations, and all the subsidiaries, were solvent companies and thus 
could not be voluntarily wound-up in terms of section 351 of the 1973 Act. The basis 
of the argument was that the applicable legislation for the purpose of winding-up the 
companies was the 2008 Act, more particularly sections 79 and 80 thereof, and not 
the 1973 Act. 

The court rejected a contention that the appointment of the liquidators by the Deputy 
Master of the High Court, Pretoria was invalid because the companies’ were based in 
Johannesburg. The court held that the Master in Pretoria had jurisdiction over the 
whole of Gauteng and the Master’s jurisdiction was not excluded merely because there 
was a Master in Johannesburg where the companies’ offices were based. 

The main question to be determined was whether the companies were solvent. The 
Court found that Operations and the other companies in the Group were commercially 
insolvent at the time that the resolutions for their voluntary winding-up were taken. 
That meant that Holdings should not have been granted any relief by the High Court 
and the application should have been dismissed. 

The appeal was upheld with costs. 

Multipro Investments v EB Diamonds CC (238/2019) [2020] ZANCHC 1 (17 
January 2020)  

Liquidation application-previous judgment is not res judicata in insolvency 
applications-premised upon the same cause of action, which has not been executed 
or set aside, that judgment stands;  that there should be an end to litigation and EB 
Diamonds should not be vexed twice for the same cause; that  Multipro Investments 
be estopped from proceeding with the liquidation application until such time as it 
abandoned the judgment or attempts to execute the judgment but failed to find 
sufficient property to satisfy the judgment. 

Application-Badenhorst principle not applicable based on the facts 

Applicant sought the provisional liquidation of respondent in the Kimberley High 
Court. After dealing with locus standi, Judge Mamosebo discusses condonation and 
estoppel. 
See paras [13] and [14] on whether the respondent displayed a pattern of 
dilatoriness in filing its papers and in seeking a postponement on the day of trial.  
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See also paras [21] and [22] on the Badenhorst Principle. 

Locus Standi 

The Memorandum of Agreement shows the partner represented by the deponent in 
this application as Iweka Gabriel Achebe. In the minutes of the general meeting on 
15 and 16 April 2015, Annexure “FA4”, the following was captured: 

“It was noted on this meeting that 

a. Multipro Investments (Pty) Ltd (Reg. No. 2014/218591/07) is the 
nominated entity holding Gabriel Achebe Iweka’s interest in the 
shareholding. 

b. That this meeting was called for in line with the signed agreement to 
this transaction." 

As correctly submitted by Mr Eillert, this Court has already ruled on the indebtedness 
application in favour of Multipro Investments as a party.  I cannot discern any basis 
to support the contention that Multipro Investments is not a party to the agreement 
and therefore lacks the required locus standi. I am therefore not persuaded by the 
argument in respect of locus standi and this contention stands to fail. 

[3] The Notice of Motion was accompanied by the Founding Affidavit of Gabriel 
Achebe Iweka, a director of Multipro Investments. Of importance in the Notice of 
Motion are the dates provided to EB Diamonds CC in the event of opposition. EB 
Diamonds CC had five days to file a Notice of its Intention to Oppose and fifteen 
days to file its Answering Affidavit. Further, EB Diamonds CC was informed of the 
date of 15 March 2019 as the date when the application will be heard. The Notice of 
Motion together with all the annexures were personally served on Mrs J Brits, the 
wife of the owner of EB Diamonds CC, on 28 February 2019. EB Diamonds CC 
served its Notice of Intention to Oppose the application dated 27 March 2019 on 
Multipro Investments on 28 March 2019 and filed it with the Registrar of this court on 
the same date. 

[4] As at the date of hearing the Notice of Intention to Oppose that was in the file did 
not bear the Registrar’s stamp; there was also no formal condonation application by 
EB Diamonds CC for the late filing of the Answering Affidavit and EB Diamonds CC’s 
answering affidavit was not contained in the court file either. Multipro Investments’ 
Opposing Affidavit to the condonation application was served on EB Diamonds CC 
but was unsigned and not filed with the Registrar.  Mr Olivier, counsel for EB 
Diamonds CC, urged me to accept and hear the application for condonation in that 
form. There was no objection by counsel for Multipro Investments, Mr Eillert, I 
allowed Mr Olivier to hand up the condonation papers and Mr Eillert also to hand up 
the Answering Affidavit thereto for consideration. Having considered the condonation 
application I refused condonation and reserved my reasons, which now follow. 

 [13] In an effort to demonstrate a pattern by EB Diamonds to seek a postponement 
on the day of trial, having failed to file an Answering Affidavit timeously, Multipro 
Investments attached a copy of the judgment dated 06 June 2017 wherein this court 
refused to grant EB Diamonds CC and others a postponement 

Doctrine of estoppel/res judicata 
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[15] On this doctrine counsel for EB Diamonds, Mr Olivier, maintained that since this 
Court had granted judgment in favour of Multipro Investments premised upon the 
same cause of action, which has not been executed or set aside, that judgment 
stands;  that there should be an end to litigation and EB Diamonds should not be 
vexed twice for the same cause; that  Multipro Investments be estopped from 
proceeding with the liquidation application until such time as it abandoned the 
judgment or attempts to execute the judgment but failed to find sufficient property to 
satisfy the judgment. 

[16] Mr Eillert, for Multipro Investments, submitted that the two applications were 
distinct from each other; that the judgment referred to by EB Diamonds [Case No 
2751/16] dealt with the respondents’ indebtedness to Multipro Investments in the 
amount of R7.5 million and the current application  [Case No 238/19] is aimed at 
liquidating EB Diamonds. In as far as the rescission application is concerned, 
submitted counsel, notwithstanding that papers were filed in 2017, EB Diamonds has 
not taken any steps to have the rescission application adjudicated upon.  EB 
Diamonds owes Multipro Investments in excess of R200.00   and its onus is to 
satisfy the court that it is the creditor of the amount in excess of R200.00 which is 
due.  

The Badenhorst principle 

[21] Mr Olivier, relying on the principle in Badenhorst v Northern Construction 
Enterprises (Pty) Ltd[7], submitted that liquidation proceedings should not be used 
as the correct mechanism to enforce payment of a debt which has been disputed by 
the debtor in good faith. Before dealing with this principle I must reiterate that 
nowhere in the papers, based on the failure by EB Diamonds to file opposing papers, 
in the 2017 judgment and in the application before me, was the alleged dispute of a 
debt discernible.  The application, in casu, deals with provisional liquidation of EB 
Diamonds and not its indebtedness. 

[22] The Supreme Court of Appeal made the following remarks in Exploitatienen 
Beleggingsmaatschappij v Honig[8] addressing the Badenhorst principle: 

“[11] …Sequestration proceedings are designed to bring about a concursus 
creditorem to ensure an equal distribution between creditors, and are 
inappropriate to resolve a dispute as to the existence or otherwise of a debt. 
Consequently, where there is a genuine and bona fide dispute as to whether a 
respondent in sequestration proceedings is indebted to the applicant (as in 
this case), the court should as a general rule dismiss the application. This is 
the so-called ‘Badenhorst rule’. Named after the decision in Badenhorst v 
Northern Construction Enterprises Ltd, this principle was reaffirmed by this 
court in Kalil v Decotex (Pty) Ltd & another and applies equally in both winding 
up and sequestration proceedings.” 

At the cost repetition, the matter before me is not to determine indebtedness which 
was already determined in earlier proceeding by this Court. I have already dealt 
with Investec Bank Ltd and Another v Mutemeri and Another, Naidoo v Absa Bank 
Ltd and Collier v Priest above and the reasoning requires no repetition. Reliance by 
EB Diamonds on the Badenhorst principle is therefore unsubstantiated and stands to 
be dismissed. 

http://www.saflii.org/za/cases/ZANCHC/2020/1.html#_ftn7
http://www.saflii.org/za/cases/ZANCHC/2020/1.html#_ftn8
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1. Condonation for the late filing of the Respondent’s (EB Diamonds CC) 
answering affidavit is refused. 

2. The Respondent is placed under provisional liquidation in the hands of the 
Master of the High Court, Kimberley. 

3. A Rule Nisi is issued calling upon the Respondent and any other interested 
parties to show cause to this Court, if any, on Friday 14 February 2020 why a 
final order of liquidation should not be granted against the Respondent. 

  

J J v A J (4041/2019) [2020] ZAFSHC 4 (9 January 2020) 

Application-voluntary surrender- refused-other options available-court 
concerned re housing  

This is an application in terms of the Insolvency Act 24 of 1936 for the voluntary 
surrender of the Applicant’s estate. Section 6(1) of the Act provides that, if the court 
is satisfied… 

“That the estate of the debtor in question is insolvent, that he owns realizable 
property of a sufficient value to defray all costs of the sequestration which will 
in terms of this Act be payable out of the free residue of his estate, and that it 
will be to the advantage of creditors of the debtor if his estate is sequestrated, 
it may accept the surrender of the debtor’s estate and make an order 
sequestrating that estate”. 

[2] The wording of this section makes it clear that the court is vested with a discretion 
to either accept or reject the surrender of the estate, even if the court is satisfied on 
all the points mentioned above. This discretion must be exercised judicially[1] . 

[3] It appears from the papers filed by the Applicant in the present application that he 
is 42 years old and employed as an electrician by JFJ Electrical Group (Pty) Ltd, 
Bloemfontein. His current wife is the sole director and shareholder of this company, 
where he earns a salary of R15 000-00 per month. He claims that he became 
insolvent due to circumstances beyond his control, and that he is unable to pay his 
creditors now and in the future. He is of the opinion that his sequestration will be to 
the benefit of his body of creditors as a whole. 

[4] In his founding affidavit, the Applicant explains that his only assets consist of a 
half undivided share in a residential property in Langenhoven Park, Bloemfontein, 
and an amount of R 50 000 -00 cash that was made available by his wife. If the 
value of the property and outstanding amount of the mortgage bond on the property 
is considered, his half share in the property is worth R 166 314-27. The applicant 
further points out that, save for SA Homeloans, he has no other preferent creditors, 
and that he owes his concurrent creditors the total amount of R 302 868-67. Having 
regard also to the fact that the costs of the sequestration would be in the region of R 
61 900-00, the amount available to the creditors would be R 104 414-27, resulting in 
a dividend to them of 34c in the Rand. 

[5] It is clear to this Court that the half share in the property represents the only asset 
on which the Applicant can count in presenting a case for his sequestration. Without 
that half share, there would be very little available for distribution amongst the 
creditors. In this regard, the Applicant explains that the property in question is 

http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s6
http://www.saflii.org/za/cases/ZAFSHC/2020/4.html#_ftn1
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currently registered in the name of himself and his ex-wife, the Respondent in the 
application. Before the divorce, the property was their common home. They were 
divorced in August 2015, and in terms of a Deed of Settlement signed by the two of 
them at the time, the Respondent obtained his fifty percent undivided share in the 
property. In terms of the Deed, the Respondent accepted liability for the payment of 
the full monthly bond payments on the property, which amounted to some R 15 000-
00 per month. Those payments she has made since the divorce up to the present 
time. 

[6] Also in terms of the Deed, the applicant had to sign the transfer documents on 
request to enable the Respondent to transfer the Applicant’s half share into her 
name. According to him, the Respondent had failed to effect the transfer because 
she has been placed under  debt review, and therefore she does not qualify for a 
mortgage loan with which she would be able to settle the outstanding amount owing 
on the present bond. Despite these circumstances, he contends, the property is still 
registered in both their names, and therefore he is still the owner of his half share, 
which entitles him to put up that half share as an asset in the present proceedings. 

[7] As could be expected, it is this half share which became the bone of contention in 
the proceedings. When the Respondent got wind of the ex parte application of the 
applicant for his voluntary surrender on the terms set out in the application, she 
intervened in the proceedings as a Respondent by agreement between the parties. 
She subsequently filed an opposing affidavit to the application. 

[8] In her affidavit, the Respondent states that she has a direct interest in the 
application as far as the undivided share still falls within the Applicant’s estate and in 
as far as he intends using it for the benefit of his creditors to the detriment of herself. 
His share in the property should not be considered to determine what his assets 
amount to, because she had obtained a right to the whole of the property in terms of 
the Deed of Settlement, which was made an order of court, she asserts. She further 
confirms that the property can presently not be registered in her name, because 
she’s under debt review. She also confirms that she had been paying for the full 
bond instalments per month for a number of years, and for this reason, it would be 
unfair to her if the Applicant’s creditors should now benefit from the property that she 
is paying for. The Respondent further says “I am trying hard to pay off all my 
creditors so that I can be taken out of debt review and the property eventually be 
registered in my name”, she says. 

[9] The Respondent further points out that the property in question is her primary 
residence and that of her two sons, born of the marriage between herself and the 
Applicant. For that reason, she contends, the property has more value to her than 
can be expressed in any valuation. Should the Applicant be sequestrated, the 
property will be sold. As a result, her right to accommodation and to own her own 
property will be infringed, she says. 

[10] Having regard to all of the facts and circumstances of this case, it would appear 
that a sale of the property will be the only meaningful way in which money will 
become available for distribution amongst the Applicant’s creditors. This fact has to 
be weighed up against the reality that the Respondent has acquired a personal right 
in the property, which right precedes any right that the Applicant’s creditors may 
have in the property. Moreover, the sequestration order may possibly have the effect 
of an eviction order against the Respondent and her children, with inevitable 
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negative consequences for them. Should this happen, the Respondent may end up 
with nothing more than a concurrent claim for damages against the insolvent estate. 

[11] In these respects the Court also has to be mindful of the provisions of Section 
26 of the Constitution. Section 26 provides for the fundamental right to adequate 
housing. Section 26(3) protects the homeowner and ensures judicial oversight before 
an order of eviction may be issued. It basically has the effect that all possible 
alternatives have to be considered before an eviction is ordered. 

[12] In the present case, there appears to be such alternatives which would protect 
the Respondent’s personal right and her right to adequate housing. These are the 
alternatives provided by the National Credit Act 34 of 2005. As was stated by 
Binns-Ward, AJ (as he then was) in Ex Parte Ford and Two Similar Cases[2] , an 
applicant should explain why his financial problems should not more appropriately be 
addressed by using the mechanisms of the said Act, instead of the relief afforded in 
terms of the voluntary surrender remedy under the Insolvency Act. Here the 
Applicant has already applied for debt review in the past, and a court order was 
granted in this respect. The Applicant, however, merely states in his replying Affidavit 
that he does not pay a monthly fee to his debt counsellor, without providing this 
Court with any further information. It must be assumed, then, that there is nothing 
preventing the Applicant to pursue his debt counselling and/or restructuring process 
to finality in order to pay his creditors. That appears to be a far better option in all 
circumstances than a sequestration, which would have a devastating effect on the 
Respondent and her children. 

[13] The following order therefore made: 

1. The application is refused with costs, including the costs incurred by the 
Respondent in opposing the application. 

Worldplay LLC v Firstrand Bank Limited and Others; Worldplay LLC v 
Adelakun NO and Another; Worldplay LLC v Adelakun (19409/2018; 3484/2019; 
3485/2019) [2020] ZAWCHC 1 (6 January 2020)  

Sequestration application-the court rejected an argument that applicant's claim 
could not be regarded as liquidated because the full extent of the theft perpetrated 
against him had not been finally established, as aspect that was regarded as of 'no 
consequence' in the reported judgment relied upon. 

The three matters before me are related to one another. The first matter 
(case 19409/2018), where First Rand Bank Limited, (referred to as 'First Rand') is 
the first respondent, relates to an interim anti-dissipation interdict/order that was 
provisionally granted on 5 November 2018 by Nuku J. The order related to funds in 
accounts in the names of the other two respondents , as cited. First Rand did not 
oppose the granting of the interim order and it does not oppose a final order. The 
other two respondents in the first matter opposed an interim order and are opposing 
final relief. The second and third matters before me, (cases 3484/2019 and 
3485/2019) are postponed return dates of provisional sequestration orders granted 
by Mantame J on 28 March 2019. Mr Jyde Adelakun , 'Adelakum ' is a respondent in 
all three matters. 

 THE CONDUCT OF ADELAKUN 

http://www.saflii.org/za/legis/num_act/nca2005152/
http://www.saflii.org/za/legis/num_act/nca2005152/
http://www.saflii.org/za/cases/ZAFSHC/2020/4.html#_ftn2
http://www.saflii.org/za/legis/consol_act/ia1936149/
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2. Where I refer to ' respondents' in plural, I refer to the second and third 
respondents in case 19409/18 and first and second respondents in 
case 3484/19. (Adelakun and the Trust.) These matters have a history over an 
extended period of time characterised by, inter alia, postponements, condonation 
and interlocutory applications and orders, mostly requested by respondents, where 
the numerous sets of representatives of the respondents withdrew with monotonous 
regularity, often at the doors of the court. Adelakun, the controlling mind and the 
main/only driver of the defence to the orders sought in the applications, appeared on 
his own in some instances or filed papers personally, often electronically, indicating a 
clear lack of understanding of the importance of following prescribed court 
procedures. His conduct exhibited disrespect for prescribed court rules and an abuse 
of court processes and the justice system. 

3. Inter alia Adelakun bombarded my office with mostly irrelevant and 
incomprehensible documents, delivered in person or electronically, even while 
represented, before and after the final hearing of the sequestration matters on 12 
September 2019, causing confusion and distraction, creating the impression that his 
reliability and credibility were questionable . As an example, I attach an inappropriate 
e-mail, marked 'E 1', received on 23 September 2019, while Adelakun was 
represented, that was nonsensical and incomprehensible. He falsely accused me of 
conversing with the representative of the applicant in my chambers, days before the 
12 September hearing. (An aspect not mentioned during the hearing.) The 
representative of applicant on 12 September at the hearing was an advocate from 
Johannesburg, who I had never met previously. 

 THE SEQUESTRATION APPLICATIONS 

11. Worldpay applied in March 2019, in two applications, 
cases 3484/2019 and 3485/2019, to sequestrate the estates of Adelakun and the 
Trust. Adelakun, who opposed the orders, was legally represented. Provisional 
sequestration orders were granted by Mantame J, as noted, returnable on 2 May 
2019. She refused leave to appeal the said provisional orders. I later deal with the 
crux of these matters and the basis of the orders granted. 

12. On 2 May 2019 Sher J heard the parties on the return day of the provisionally 
ordered sequestration applications, Adelakun appearing in person. The return days 
in the two matters were postponed and the rule nisi's extended to 28 August 
2019. Shortly thereafter Adelakun, despite agreeing to the postponement order, filed 
an application for leave to appeal this order. He was advised by the office of the 
Judge President that the application was misconceived. I was later advised that the 
leave to appeal application would not proceed. 

13. Also, on 2 May 2019, Hlophe JP, after hearing Adelakun in person, ordered that 
matter 19409/18, the interim anti dissipation order/interdict, would be postponed and 
heard simultaneously with the two sequestration applications on the return day of the 
provisional orders. The rule nisi was extended accordingly. 

 BACGROUND 

14. It was alleged, argued and shown that a company of which Adelakun admitted 
that he was the CEO, namely TOF Energy Corporation, ' TOP, entered into a 'Bank 
Card Merchant Agreement' or 'BCMA' with Worldpay, who had to provide TOF with 
payment processing services under a BCMA. In the papers before me it was alleged 
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that between August and September 2010, TOF purportedly made and/or 
represented to Worldpay that it had made sales to customers of more than $46 
million. As a consequence, Worldpay paid $15 million, plus to an account stipulated 
for payment by TOF, being an account held at an American bank, with the unusual 
name of Fifth Third Bank or 'FTB', with account number provided. But, before 
Worldpay had reconciled the sale transactions presented by TOF, it became aware 
of a large number of ' rejected transactions' in the account of TOF. It was allegedly 
shown, in brief , that transactions had been rejected of TOF's alleged customers, 
either as there were no such customers, or the customer accounts had not 
authorised the payments or the transactions were rejected as invalid account 
numbers had been provided. 

15. During subsequent investigations Worldpay ascertained that all the sales 
processed through the TOF accounts were fictitious and that it had fallen victim 
to 'sophisticated internet, currency transfer, fraud. Worldpay located and recovered 
funds that had been transferred to the FTB account in an amount of nearly $3 
million. Further funds were recovered, allegedly through the intervention of the 
Nigerian Economic and Financial Crimes Commission after an order had been 
obtained in the Federal High Court in Lagos, against inter alia, Adelakun. An interim 
hold over accounts in Nigeria, where some misappropriated funds had been 
transferred to, was allegedly obtained. This resulted in some voluntary repayments 
from third parties, resulting in the total unrecovered loss by Worldpay, as a result of 
the fraud committed against it, of about $12.4 million. (According to my calculations, 
at present, the amount constitutes more that R182 million.) 

16. When Worldpay ' followed the money' transferred from the FTB account, it 
established that a substantial portion of fraudulently procured funds had been 
transferred to a company related to TOF into a second account held at FTB and that 
the TOF Group, at the instance of Adelakun, had transferred in excess of $2 million 
in seven payments to an account in South Africa, at First Rand Bank Limited, held 
under the name of the Trust, at a branch of the bank in Sea Point, Cape Town, 
referred to as the primary FNB account. An amount in excess of R 29.7 million, 
emanating from the funds fraudulently misappropriated from Worldpay, was allegedly 
transferred to this FNB account, with number 62366951012, where the balance of 
about RS00,000 remained at the time when the applications were launched. 

17. It also appeared that transfers had been made from the said FNB account to 
Adelakun's personal account at FNB, Sea Point, under account number 6236289306 
and that an amount of R3.3 million, emanating from the misappropriated funds of 
Worldpay, had been transferred to Adelakun's FNB account with a balance of about 
R2.6 million when the applications were launched. 

18. It is alleged that substantial sums of misappropriated funds have now been 
traced in other named bank accounts in foreign jurisdictions , including the USA, 
Nigeria, Sierra Leone and the UAE, to persons related to or linked to Adelakun or 
TOF. Steps have allegedly been taken to freeze the funds in some of the said foreign 
accounts. 

19. As alleged, argued and shown, Adelakun has not explained the payments made 
into the FTB account in the USA and has never suggested a legitimate source for the 
payments, undoubtedly as the funds were misappropriated from Worldpay through 
fictitious sales presented through the payment system of Worldpay. Even during his 
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appearances in this court Adelakun has not explained the providence of the funds 
and the movement thereof into, or from his accounts, or accounts connected to him, 
with First Rand or FNB in Cape Town. The evidence demonstrating the fraud and the 
extent thereof is damning, as argued, when regard is had to the contents of bank 
statements provided and the lack of attention to, or meaningful explanation of these 
statements by Adelakun . 

20. . Adelakun 's (and/or the Trust's) opposition proposes that Worldpay is pursuing 
a vendetta against him/them and has fictionalised the claims of fraud against the 
respondents. Instead of focussing on substantiating the allegations of denial, 
Adelakun resorts to an attempt to bolster his case by a series of ill-conceived and 
meritless ' in limine ' objections and points, such as lack of authorisation, lack of 
locus standi , non-joinder claims, applications for leave to appeal, even of interim 
orders, an application to have matters live video recorded in court, etc. Some 
threatened applications, such as applications for security for costs, were merely not 
proceeded with. I am not surprised that Worldpay maintains that Adelakun is 
attempting to obfuscate the real issues, conduct that Adelakun resorted to 
throughout the conduct of these applications in various ways, as noted, disdainful of 
court rules and procedures. 

21. As pointed out by Mantame J in her provisional sequestration ruling on 28 March 
2019 , after hearing argument in the matters, with Adelakun then legally represented, 
Adelakun did not meaningfully or at all address in his papers, and I add, nor in 
argument, whether Worldpay was entitled to the relief it sought. Respondents merely 
denied their involvement in fraud without acceptable substantiation. It appears to be 
their view that the applicant must prove its allegations . I agree with the conclusion 
reached by Mantame J that the applicant had succeeded in showing and proving the 
flow of funds from its accounts into accounts that could be and were accessed by the 
respondents, as represented by the controlling mind, Adelakun . The provisional 
sequestration orders were justifiably and duly granted . Despite the fact that 
argument was finalised and judgment reserved in respect of the applications for final 
sequestration orders, I note, from e-mails sent to my chambers by Adelakun, that he 
is forwarding documentation to me and even to Mantame J, complaining about the 
justice system. 

22. I am satisfied that the terms of the orders granted by Mantame J have been 
complied with, that the requirements for final sequestration orders in terms of the 
provisions of s 12 (1) of the Insolvency Act of 1936, have been complied with and 
that the applicant has shown on a balance of probability that it has a liquidated claim 
against Adelakun or/and the Trust in excess of R 100, 00 (s 12(1)(a) of 
the Insolvency Act). In fact, the claims against the respondents by Worldpay have 
been shown to amount to substantial amounts, comprising millions of Rand. 

23. I was referred to a relevant authority, Premier Western Cape and Others v 
Parker and Mohammed and Others [1999] 1 ALL SA 176 (C) at 182, and the 
judgments referred to therein, where the court rejected an argument that applicant's 
claim could not be regarded as liquidated because the full extent of the theft 
perpetrated against him had not been finally established, as aspect that was 
regarded as of 'no consequence' in the reported judgment relied upon. 

24. It has been shown that Worldpay has suffered significant losses, due to the 
fraudulent conduct of Adelakun, in relation to himself personally and with respect to 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s12
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s12
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/cgi-bin/LawCite?cit=%5b1999%5d%201%20ALL%20SA%20176
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the Trust that he represents. Accordingly, sufficient evidence has been presented 
that applicant has a liquidated claim conferring locus standi upon Worldpay in the 
sequestration applications in terms of the relevant sections of the Insolvency Act, 
(s 12(1)(a)). 

25. It has been shown categorically that the respondents are factually insolvent and 
that they have committed acts of insolvency. Worldpay has demonstrated claims of 
about R33 million against the respondents. The identified assets of Adelakud, frozen 
in an FNB account, is R 2.6 million. The assets of the Trust are worth R 574,428.27, 
also frozen in an FNB account. The Trust is the owner of an immovable property in 
Cape Town valued at approximately R5 million. Neither of the provisional 
sequestration trustees have found further assets, allegedly as Adelakun has adopted 
a belligerent and non-co-operative stance towards their investigations. 

26. It was argued and shown that the activities described with regard to Adelakun's 
and the Trust's accounts, when analysed with the TOF Oil bank statements, that are 
linked to Adelakun, show dispositions of property, which have or would have the 
effect of prejudicing creditors in terms of the provisions of s 8(c) of the Insolvency 
Act, or the removal of property, with the intent to prejudice creditors, notably 
Worldpay, or to prefer creditors over Worldpay, as contemplated by the provisions 
of s 8(d) of the Act. It is on this basis that Worldpay argues that it has satisfied the 
court, on a balance of probability, that the respondents are insolvent or have 
committed acts of insolvency. 

27. In any event, in this matter, as argued, there does not appear to be a bona 
fide or genuine dispute of fact on relevant issues. The issues raised by Adelakun in 
his answering affidavits in respect of both sequestration applications demonstrate 
that there is no defence to the proceedings and that the purported grounds of 
defence, that he raises, are unreasonable, improbable and in bad faith, such as the 
unsubstantiated allegation that Worldpay has fabricated its claims and is abusing 
court process. 

1. Final sequestration orders are granted in cases 3484/19 and 3485/19. 

2. The costs of the sequestrations, including reserved costs in respect of any 
extensions of return days or postponements, save where orders in this regard have 
already been made, will be costs in the sequestrations.  

 

Naidoo and others v Michau N.O. and others CASE NO: 269/2019P, KZN PMB 

Business rescue- s 153(1)(b)(i)(bb) of the Companies Act 71 of 2008 (‘the Act’) 
setting aside the result of the vote by the creditors and other holders of voting 
interests who on 14 January 2019 voted against the adoption of the business rescue 
plan 
In the main application, under case number 269/2019P, Sugan Krishna Naidoo (the 
applicant), seeks an order in terms of s 153(1)(b)(i)(bb) of the Companies Act 71 of 
2008 (‘the Act’) setting aside the result of the vote by the creditors and other holders 
of voting interests who on 14 January 2019 voted against the adoption of the business 
rescue plan in respect of the SKN Group (Pty) Ltd t/aTitan Transport (the third 
respondent), in accordance with the provisions of Chapter 6 of the Act on the grounds 
that it was inappropriate. The non-adoption of the business rescue plan resulted in its 
rejection. The applicant also seeks an order that the rejected business rescue plan be 

http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s8
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s8
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adopted. In amplification of its application, the applicant states that the non-adoption 
of the business rescue plan was inappropriate in that it was exercised in a manner that 
was oppressive or unfairly prejudicial to or it disregarded the interests of the applicant 
as contemplated in s 163(1) read with s 163(2) of the Act.  
 
[2] The respondents’ contention is that the business rescue plan was not approved 
on a preliminary basis as contemplated in s 152(2)(a) of the Act in that it was not 
supported by the holders of more than seventy-five (75) per cent of the creditors’ voting 
interests that were voted. The respondents do not only oppose the main application 
but they also seek an order in terms of s 141(2)(a)(ii) of the Act that the business 
rescue proceedings of the first respondent, under case number 3519/2019, be 
discontinued and that the respondent company be placed into liquidation. The 
applicants’ application in this case is based on the conclusion there is no reasonable 
prospect of the respondent company being rescued as contemplated in s 128(1)(b) of 
the Act. According to the applicants, since the respondent company is hopelessly 
insolvent, liquidation will be more advantageous to creditors and shareholders as 
opposed to business rescue proceedings. The applicants, in their capacities as the 
duly appointed business rescue practitioners of the respondent company, reached 
such a conclusion after the financers of the respondent company had repossessed 
most of the respondent company’s trucks and trailers, which were subject to instalment 
agreements in financers’ favour, due to non-payment of the instalments. These trucks 
and trailers were the respondent company’s tools of trade in carrying out its business. 
Since the two matters, under case number 269/2019P and 3519/2019P respectively, 
are closely interrelated, it has been agreed between the parties that they should be 
heard together.  
 
 [8] On 20 November 2016 the SKN Group was placed under provisional liquidation 
at the instance of Samuels Oil (Pty) Ltd in terms of the order issued by the Durban 
High Court under case number 1983/2016D. Subsequently to the granting of the 
provisional liquidation order, Jeminah Moola, an employee of the SKN Group, 
instituted business rescue proceedings before the Pietermaritzburg High Court under 
case number 8743/2017P. Samuels Oil (Pty) Ltd sought and obtained leave to 
intervene in the proceedings. The court in terms of s 131(4)(a) of the Act placed the 
SKN Group under supervision and commencing business rescue proceedings on 28 
September 2017. In pursuance of this order, the CIPC, acting in accordance with s 
131(5) read with s 138 of the Act, appointed the first and second respondents as the 
business rescue practitioners in respect of the SKN Group.   
 
[9] Following upon their appointment, the practitioners, in consultation with Naidoo 
in his capacity as the sole director and shareholder of the SKN Group prepared a 
business rescue plan in terms of s 150(1) of the Act. Such plan was published in terms 
of s 151(5) of the Act on 28 December 2018. 
 
[10] On 14 January 2019, the practitioners convened a meeting to propose, consider 
and vote on the business rescue plan. At such meeting, 16 creditors attended. The 
creditors voted against the adoption of the business rescue plan, and the votes totalled 
74. This represented 63 per cent of the voting interests, and due to their vote the 
business rescue plan could not be approved on a preliminary basis in terms of s 
152(3)(a) of the Act (which requires seventy-five (75) percent of creditors’ voting 
interests that had voted, to approve the business rescue plan). 
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 [17] Absa, Route Quest Management, Route Quest and Biotrace were represented 
by proxies at the meeting and that is common cause. Naidoo avers that prior to the 
meeting of 14 January 2019; such creditors had already given instruction to proxies to 
vote against the adoption of the plan. This, according to Naidoo, shows that they did 
not intend to meaningfully participate in the meeting. They had already made up their 
minds to vote against the adoption of the business rescue plan prior to the plan being 
properly tabled, discussed and ventilated at the meeting, including any amendments 
that could have been included to cater for any substantive reason offered by them not 
to accept the plan in this current form. The instruction to proxies to also vote against 
any amendments indicates that such proxies participated at the creditors’ meeting in 
bad faith.  
 
[18] It is Naidoo’s submission that the decision to vote against the adoption of the 
business rescue plan was exercised without a proper application of the minds of the 
creditors, as the decision had already been made prematurely and without 
appreciating the purpose and object of the creditors’ meeting. Naidoo contends that 
the objection by Scania was inappropriate as it was based on an ulterior motive on the 
grounds that the SKN Group had a costs order against Scania, and which Scania was 
avoiding to pay. Further, the SKN Group had a pending claim for damages against 
Scania, and to which Scania did not have bona fide defence. 
 
The business rescue proceedings in respect of the SKN Group (Pty) (Ltd) (the first 
respondent) be and are hereby terminated in terms of the provisions of s 141(2)(a)(ii) 
of the Companies Act 71 of 2008; 
The first respondent be and is hereby placed under final liquidation in the hands of the 
Master of the KwaZulu-Natal High Court, Pietermaritzburg. 
 
Odendaal v Nomoredebt Trust and others Gueteng Division Pretoria,  
Case 63675/2018 12 December 2018 
Sequestration of a trust-where a trust is sequestrated, the debtor in the usual sense 
of the word is the trust, duly represented by the trustee(s) who ought to be cited in 
his/her/their capacity(ies) as such 
 
1. This is an application for the sequestration of the Nomoredebt Trust ‘the Trust’) 

who is cited as the First Respondent. The Second and Third Respondents are 
the Trustees of the Trust. The Applicant does not seek relief against the 
Second and Third Respondents and she joined them as Respondents for the 
sole purpose of notifying them of the application.  
 

2. On 18 October 2018, the Applicant obtained a provisional sequestration order 
against the Trust and the Applicant now seeks confirmation of that order. The 
application is unopposed.  

 
3. The crisp question that arises in this matter is whether a sequestration order 

may be granted against a trust under circumstances where the sequestration 
order is not sought against the trustees in their capacities as such rather 
against the Nomordebt Trust which is the registered name of the Trust. 

4. In the present application, the Applicant does not seek the sequestration of 
the trustees in their capacities as such. What is sought, is a sequestration 
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order against the Nomoredebt Trust which is the name given to the Trust. In 
BOE Bank Ltd (formerly NBS Boland Bank Ltd) v Trustees, Knox Property 
Trust [1999] 1 All SA 425 (D), McCall J stated as follows (at 434h – i): 

 
'However, whatever its true legal nature may be, both our common law 
and our legislation have recognised the existence of an arrangement 
whereby assets and liabilities are vested in a trustee or in trustees. This 
arrangement is, in everyday parlance referred to as a trust and individual 
trusts are often given a name in the deed conferring the trust property, 
and the powers to administer it, on the trustee or trustees.' 
 

5. In BOE Bank the court had to determine whether the principal debtor, for which 
a defendant had bound himself as surety, was sufficiently identified when 
referred to as a trust. That question was answered in the affirmative as follows 
(at 436f – g): 

 
'It may well be that it would have been more correct to describe the 
principal debtor as the named Trustees, in their capacity as Trustees of 
the Trust or as the Trustees for the time being of the Trust. Certainly, as 
appears from Rosner's case . . . where there is litigation against a trust, 
the trustees in their representative capacity and not the trust, as such 
ought to be cited. That however, is not the end of the matter because it 
is clear that . . . the identity of the creditor, the surety and the principal 
debtor must be capable of ascertainment by reference to the provisions 
of the Deed of Trust, extrinsic evidence . . . .'  

 
6. BOE Bank was expressly approved by the Supreme Court of Appeal in 

Standard Bank of South Africa Ltd v Swanepoel NO 2015 (5) SA 77 (SCA).  
 

7.  The reference to Rosner’s case in BOE Bank, is a reference to Rossner v Lydia 
Swanepoel Trust 1998 (2) SA 127 (W). In that matter, Goldstein J (with whom 
Malan J agreed), referred to Mariola and Others v Kaye-Eddie NO and 
Others 1995 (2) SA 728 (W) at 731C—F where the following was stated:  

 

`a trust is not a legal persona but a legal institution, sui generis. The 
assets and liabilities of a trust vest in the trustee or trustees. The trustee 
is the owner of the trust property for purposes of administration of the 
trust, but qua trustee he has no  beneficial interest therein. . . . Unless 
one of the trustees is authorised by the remaining trustee or trustees, all 
the trustees must be joined in suing and all must be joined when action 
is instituted against a trust. . . . In legal proceedings trustees must act 
nomine officii and cannot act in their private capacities.' 

 
 

8. In my view, the above also apply in the case of the sequestration of a trust. 
Where a trust is sequestrated, the debtor in the usual sense of the word is the 
trust, duly represented by the trustee(s) who ought to be cited in his/her/their 
capacity(ies) as such (also see Gross and Others v Pentz 1996 (4) SA 617 (A) 
at 625F-G). 
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9. In the Rosner-case, the Court held that the citation of a trust which is not a 

persona, may be amended to reflect the trustee. In the present matter, the 
Applicant did not seek to correct the wrong citation of the Trust. Had she done 
so, the outcome of this application might very well have been been successful.  

 
10. Applicant is not entitled to final relief as a result. The provisional order is 

discharged. No order is made as to costs. 
 

Furniture Bargaining Council v AXZS Industries (Pty) Ltd trading as Don Elly 
Enterprises [2020] 1 All SA 391 (GJ) 

Compulsory winding up application – Impact of voluntary winding up application – 
Court satisfied that company was commercially insolvent and unable to pay its debts, 
and had opposed the compulsory winding-up application for the purpose of delay – 
Voluntary winding up application ruled to have no impact on the compulsory winding-
up application. 

A unique point of law raised in this matter related to the impact of a shareholders 
resolution to commence voluntary winding-up on a pending compulsory winding-up 
application. 

The applicant was a bargaining council for the furniture manufacturing industry 
established in terms of section 27 of the Labour Relations Act 66 of 1995. The 
respondent’s business was regulated by the applicant and was within the applicant’s 
area of jurisdiction. For a number of accounting periods, the respondent had deducted 
money from its employees’ salaries, but had failed to pay over such money to the 
applicant as it was obliged to do under the main collective bargaining agreement. That 
led to an arbitration award where the respondent agreed to pay the money due to the 
applicant. It failed to comply with that undertaking and the applicant successfully 
applied to the Labour Court to have the arbitration award made an order of court. No 
portion of the indebtedness was then paid by the respondent to the applicant since the 
order was taken. 

As a result, the applicant caused a writ of execution to be issued against the 
respondent’s movable property, but a nulla bona return was received. The winding up 
of the respondent was then sought. 

Held – By operation of section 345(1)(b) of the Companies Act 61 of 1973, the 
respondent had to be deemed unable to pay his debts. The Court was satisfied that 
the respondent was commercially insolvent and had simply opposed the winding-up 
application for the purpose of delay. A final winding-up order was granted. The attempt 
to commence a voluntary winding-up order was intended to frustrate the granting of a 
final winding-up order. The voluntary winding up application had no impact on the 
compulsory winding-up application. 

Van der Merwe NO and others v Moodliar NO and another and related matters 
[2020] 1 All SA 558 (WCC) 

 Company law – Liquidation of company – Application for reconsideration of order 
extending liquidators’ powers – Where order extending powers of liquidators was 
followed by a series of acts by the liquidators which could not be easily undone, court 
refusing reconsideration application. 
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Corporate and Commercial – Company law – Liquidation of company – Application for 
removal of liquidators – No entitlement to relief where no basis was established and 
where removal application was brought at an advanced stage of the liquidation 
process. 

Corporate and Commercial – Company law – Liquidation of company – Application for 
re-opening of the first liquidation and distribution account – Where basis for application 
was vaguely pleaded, court refusing application with a punitive costs order. 

In September 2014, the Standard Bank of South Africa Ltd (the “bank”) obtained an 
order for the provisional winding-up of Zonnekus Mansion (Pty) Ltd (the “company”) 
on the basis that it was unable to pay its debts. The bank was a secured creditor of 
the company. The provisional order was confirmed and a final order for the winding-
up of the company was granted and final liquidators were appointed. 

Various business rescue applications were then brought, having the effect of 
suspending the liquidation proceedings. 

Three applications were subsequently brought, and were before the Court. The first 
was for the removal of the liquidators; the second was for the re-opening of the first 
liquidation and distribution account and the institution of an enquiry into the conduct of 
the liquidators; and the third was for reconsideration of an order granted more than 4 
years earlier extending the powers of the liquidators under section 386(5) of the 
Companies Act 61 of 1973. 

Held – The order extending the powers of the liquidators was followed by a series of 
acts by the liquidators, which could not now be easily undone. The Court was of the 
view, not only that no basis for reconsideration had been established, but that the 
application was an abuse of process on the part of those interests. The application 
was dismissed with a punitive costs order. 

The application for the re-opening of the first liquidation and distribution account and 
the institution of an enquiry into the conduct of the liquidators was based on allegations 
of fraud and theft, which were vaguely pleaded. The Court was unimpressed with the 
allegations levelled against the liquidators and refused the relief, again with a punitive 
costs order. 

Various grounds were set out in support of the application for removal of the 
liquidators. However, the Court found that no basis whatsoever had been established 
for the removal of the liquidators. The removal application was also brought at an 
advanced stage of the liquidation and it would not be in the interests of the general 
body of creditors (none of whom had lodged any complaints about the liquidators’ 
conduct) to order a removal and reappointment of new liquidators at this stage. The 
application was dismissed. 

 
 

Wessels N.O and others v Master of the High Court, Pretoria and others 
[2019] JOL 44894 (GP) 

Liquidators– Appointment of additional liquidator – Powers of Master of High Court 

The first and second applicants were the trustees of a family trust which held a 50% 
interest in a liquidated company (“BPO”). The third applicant was the company 
director. He was dissatisfied with the delay by the liquidators in issuing the liquidation 
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and distribution account. Five years had passed since the company was placed in 
liquidation. On 8 September 2017, the first respondent (the Master) informed the 
applicant of his decision to appoint an additional liquidator. Despite that decision, the 
Master then appointed instead, an investigator to examine the liquidators’ books. After 
several irregularities were identified, a query sheet was sent to the liquidators. The 
liquidators failed to answer the queries. 

In the present application, the applicant sought to compel the Master to implement the 
decision to appoint an additional liquidator and to make a ruling on the applicant’s 
request to convene an enquiry in terms of section 381(2) of the Companies Act 61 
of 1973. According to the applicant, once the Master made a decision to appoint an 
additional liquidator, he became functus officio, and could not make any further 
decisions. 

Held that the above contention was incorrect. As long as the Master’s decision to 
appoint an additional liquidator had not yet been implemented, he was not functus 
officio and could change his mind. The court was also not convinced that the Master’s 
decision to appoint an investigator instead of an additional liquidator was wrong. 

The application was dismissed with costs. 
 

Jordaan v Jordaan [2020] JOL 46613 (FS) 

Voluntary surrender – Court’s discretion 

In terms of the Insolvency Act 24 of 1936, the voluntary surrender of the applicant’s 
estate was sought. 

Held that section 6(1) of the Act provides that, if the court is satisfied, “That the estate 
of the debtor in question is insolvent, that he owns realizable property of a sufficient 
value to defray all costs of the sequestration which will in terms of this Act be payable 
out of the free residue of his estate, and that it will be to the advantage of creditors of 
the debtor if his estate is sequestrated, it may accept the surrender of the debtor’s 
estate and make an order sequestrating that estate.” 

The court is vested with a discretion to either accept or reject the surrender of the 
estate, even if the court is satisfied on all the points mentioned above. That discretion 
must be exercised judicially. 

In the present case, to accede to the applicant’s request would have detrimental 
consequences for the respondent. A better option would be for the applicant to pursue 
his debt counselling and/or restructuring process to finality in order to pay his creditors. 

The application was refused. 
 
Gupta v Knoop N.O and others [2020] JOL 46653 (GP) 
Business rescue-removal of business rescue practitioners-removal and new 
appointment –time limits set  
 
Business rescue-business rescue practitioner-must be impartial-cannot sell assets 
and prolong rescue-must put plan in place 
 
Affidavits-dates on which signed 
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Applicants applied to have respondents removed , the respondents challenged the 
authority of the applicant's attorneys to act on behalf of the applicant in terms of Rule 
7 of the Uniform Rules of Court, the respondents challenged the locus standi of the 
applicant to bring the application and also challenged the validity of the confirmatory 
affidavit filed by the applicant. The respondents have in turn filed an application for 
security of costs against the applicant. 
 
In August 2019, a judicial management meeting was held with the parties' legal 
representatives to discuss and give directions regarding the hearing of the 
interlocutory applications, the main application, the filing of further affidavits and 
heads of argument. Numerous letters were exchanged between the parties and the 
office of the Deputy Judge President. For the sake of expediency, the parties had to 
be forewarned that their issues should not be ventilated by correspondence. A 
directive was in turn issued stating that the interlocutory application in respect of the 
issue of security for costs would be heard before the main application. The other 
issues raised would then be argued when the main application on the merits was 
heard. 
 
The challenge brought by the respondents that the applicant lacked standing 
was ultimately resolved as it was established that the applicant, as a 25% 
shareholder in the both companies in question, could be regarded  
contemplated in terms of as an "affected person" as section 128(1)(a)(i) of the Act 
and thus possessed the requisite standing to bring the application. 
 
In the answering affidavit, the respondents disputed the validity of the 
confirmatory affidavit filed by the applicant. The respondents contended that given 
that there was a discrepancy between the date on which the applicant signed the 
affidavit (28 November 2019) and the date on which the affidavit was subsequently 
commissioned by the commissioner of oaths (29 November 2019), the validity of the 
affidavit had to be questioned. 
 
When disputes arise regarding the validity of an affidavit, regard must be had 
to the general requirements for affidavits as contained in the provisions of the 
Regulations Governing the Administering of an Oath or Affirmation, GN R1258, GG 
3619, 21 July 1972 (the regulations) promulgated in terms of section 1 0 of the 
Justices of the Peace and Commissioners of Oaths Act.4 In terms of regulation 4, 
the following is required when a deponent attests to an affidavit: 
 
Having regard to the regulations, no direct mention is made regarding the 
import of having the date on which the deponent affixes their signature on the 
affidavit and the date on which the affidavit is commissioned by the commissioner of 
oaths be the same. Having further regard to the regulations, it seems that an 
important requirement regarding the validity of an affidavit is rather that it be signed 
by the deponent in the presence of the commissioner of oaths as stipulated in terms 
of regulation 3(1 ). Considering the facts of this matter, no evidence was presented 
by the respondents to substantiate the allegation that the applicant may have signed 
the affidavit in the absence of the commissioner or that the affidavit was in fact not 
signed by the applicant at all. The only argument put forward by the respondents 
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was that because the dates on the affidavit were different, the affidavit must be 
defective. 
 
However, the difference in dates provided in the affidavit could be as a result of a 
number of factors such as the applicant having signed the affidavit in the presence of 
the commissioner and inadvertently signing the incorrect date. 
 
The Court therefore finds that both the instruction mandate and confirmatory affidavit 
are admissible. 
 
Averments made: the conduct of the first and second respondents in respect of the 
companies has not been in good faith; the conduct of the first and second 
respondents amounts to a failure to perform the duties of a business rescue 
practitioner as contemplated innterms of section 139(2)(a) of the Act; the conduct of 
the first and second respondents amounts to a failure to exercise the proper degree 
of care in the performance of a business rescue practitioner's functions as 
contemplated in terms of section 138(2)(b) of the Act.  
 
 
What is vital is for this Court to therefore determine whether the BRPs in casu 
executed their duties in accordance with the standard set not only by the Act but by 
the courts as judicial officers or whether the applicant has successfully made out a 
case demonstrating that the BRPs acted in a manner short of the required standard 
in terms of the Act. 
 
As an officer of the court, it is an uncompromising requirement that a BRP 
executes his/her duties in good faith bearing in mind that the benefit of earning fees 
should never outweigh the duty to act in good faith. Good faith implies that the BRP 
is obligated to execute his/her duties with the utmost trust, confidence and loyalty to 
the benefit of all stakeholders in the business rescue process. 
 
By virtue of their role, BRPs are therefore held at a higher professional and ethical 
standard. Second Respondent in his capacity as a senior business rescue 
practitioner of First Respondent is an officer of the Court in terms of section 
140(3)(a} of the Companies Act, besides the fact that he is a duly admitted attorney 
and as such also an officer of the Court. The business rescue practitioner is required 
to be objective and impartial in his conduct. The obligation with which the business 
rescue practitioner is burdened applies even though an Applicant intends proceeding 
with an application to have such business rescue practitioner removed In terms of 
section 139(1) or (2) of the Companies Act. 
In addition, the practitioner was expected to act objectively and impartially in the 
conduct of the business rescue proceedings.  
 
Having regard to the above, we find the BRPs' conduct in casu to be at odds 
with the requirements as set out in the Act. As judicial officers, the first and second 
respondents failed to execute their duties with the highest level of good faith, 
objectivity and impartiality on several fronts, the sale of the assets of the companies 
being the first. The sale of the companies' assets seemed to be a frequent feature in 
the argument raised by the first and second respondents in response to the question 
regarding the execution of their duties. The first and second respondents argued that 
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in the execution of their duties, they had overseen the sale of numerous properties 
belonging to the companies. However, we find this argument to be untenable. It 
cannot be that the first and second respondents can unabatedly continue to sell off 
the assets of the respective companies and earn fees and commissions without 
having a plan regarding how the respective businesses are going to operate moving 
forward once the creditors have been paid. Business rescue proceedings are not 
intended to continue indefinitely.  
 
We therefore find the first and second respondents continual earning of fees 
and commissions despite their failure to timeously conclude the business rescue 
proceedings in respect of both companies to be wholly at odds with their mandate in 
terms of the Act. 
 
Moreover, other than stating that the companies were rescuable, the first and 
second respondents have failed to make out a cogent case to support their opinion 
that reasonable prospects of rescue exist.What is more, in terms of the Business 
Rescue Plans for both companies, the first and second respondents have failed to 
deal with how they would manage to secure a bank account with a licensed bank in 
order for the companies to continue with their business given the fact that both 
companies have been un-banked. 
 
[30] The first and second respondents' lack of good faith in conducting the affairs of 
the companies is again demonstrated in their contention that there exists an element 
of criminal unlawfulness in the manner in which the board and shareholders have 
conducted the affairs of the companies. As judicial officers, the first and second 
respondents bore the onus of reporting such suspicions to the relevant authorities. 
 
Their failure to do so, in this Court's view, is dispositive. Not only does this mean that 
the first and second respondents' investigation into the affairs of the companies has 
been tainted as a result of their potential failure to be forthcoming regarding any 
dubious activities on the part of the board and shareholders, the first and second 
respondents' failure to report its findings to the relevant authorities in tum also taints 
their impartiality as officers of the court. Given the nature of the office of a BRP and 
that the ability to execute one's duties as a BRP requires a high level of impartiality 
and independence, 23 the conduct of the first and second respondents in failing to 
report such findings is critical and speaks to whether the respondents are indeed fit 
and proper to execute the duties of a BRP. 
 
[35] Once an order removing a BRP has been granted in terms of section 139(2). 
section 139(3) provides that either the company or creditor who nominated the BRP 
must appoint a new practitioner. Section 139(3) however does not provide a time 
limit within which a new BRP should be appointed. There therefore seems to be a 
lacuna within the section in this regard. 
 
[36] The only section that provides for a time limit within which a BRP should be 
appointed is section 129(3)(b) of the Act. In terms of section 129(3)(b), a BRP must 
be appointed by the company within five business days after the company has 
adopted and filed a resolution to commence business rescue proceedings. 
Importantly, should the company fail to comply with the strict provisions of section 
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129(3), the resolution placing the company under business rescue lapses and is a 
nullity in terms of section 129(5). 
 
Using section 129(3)(b) as a guide and in an effort to ensure legal certainty, this 
Court recommends that an order instructing the respective companies to appoint 
new BRPs be effected with the consequent of such a failure being the termination of 
the business rescue proceedings. This Court in turn recommends that the respective 
companies be given 10 business days within which to effect such appointments. 
 
[39] In the result the following order is made: 
39.1 The first and second respondents are removed as business rescue 
practitioners of lslandsite Investments One Hundred and Eighty (Ply) Ltd 
and Confident Concept (Pty) Ltd in terms of section 139(2) of the 
Companies Act 71 of 2008. 
39.2 The respective companies, lslandsite Investments One Hundred and 
Eighty (Pty) ltd and Confident Concept (Ply) Ltd, are ordered to appoint 
suitable business rescue practitioners within 1 0 (ten) business days of the 
order of this Court in terms of section 139(3) of the Companies Act 71 of 
2008. 
39.3 In the event that the respective companies, lslandsite Investments One 
Hundred and Eighty (Pty) Ltd and Confident Concept (Ply) Ltd, fail to 
appoint suitable business rescue practitioners within 10 (ten} business 
days of the order of this Court as per 39.2 above. the business rescue 
proceedings will be deemed to have terminated ex /ege. 
39.4 The applicant's attorneys of record are ordered to deliver a copy of the 
judgment and order of this Court to the fifth respondent. 
39.5 The applicant's attorneys of record are ordered to deliver a copy of the 
judgment and order of this Court to the affected parties as listed in the 
Business Rescue Plan prepared for lslandsite Investments One Hundred 
and Eighty (Pty) Ltd and Confident Concept (Pty) Ltd respectively. 
39.6 No order as to costs is made. 
 
 
Jansen and another v Royal Pie Company (Pty) Ltd[2020] JOL 46650 (GP) 
 
Application – commercial insolvency-The test is therefore not whether the company's 
liabilities exceed its assets, for a company can be at the same time commercially 
insolvent and factually solvent, even wealthy. The primary question is whether the 
company has liquid assets or readily realisable assets available to meet its 
liabilities as they fall due 
 
This is another urgent application which was set down for hearing one 
week before Christmas. I therefore do not intend to give a lengthy judgment, but 
to deal only with the main issue, i.e. whether the respondent is commercially 
insolvent. 
[2] The applicants apply for leave to bring a derivative application for the 
provisional winding-up of the respondent, allematively they pray for an order for 
the provisional winding-up of the respondent on the basis that the respondent is 
commercially insolvent. 
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Both the applicants are shareholders and were, at the time when the application was 
issued, also executive directors of the respondent. 
 
They have, subsequent to the bringing of this application, been suspended as 
directors of the respondent. The respondent carries on business as a 
manufacturer of meat pies and has fourteen outlets in the Gauteng Province. 
 
[3) The application is opposed by the respondent. The answering affidavit 
has been deposed to by another director and shareholder of the respondent, a 
certain Gert Strydom . Another shareholder of the respondent is VEA 
Group Holdings {Pty) Ltd (VEA). It is not in dispute that VEA has to date 
invested over R7 million in the respondent. The business relationship between 
the applicants on the one hand and the other shareholders on the other hand has 
deteriorated to such an extent that these parties no longer can cooperate in the 
same business. 
 
(4] The applicants contend that the respondent is commercially insolvent. 
In addition thereto they allege that money is being stolen from the respondent on a 
continuous basis. Money due to the respondent is also being redirected into third 
party accounts as a result whereof, so it is alleged, the respondent is trading 
under insolvent circumstances. 
 
(5] These allegations are denied by Strydom. According to him it was 
agreed that the applicants would hand over the business by the end of October 
2019 and that, until such time as the handover was complete, the applicants 
would continue with their duties for the respondent. He further explains that a 
turnaround strategy for the respondent was agreed upon. This includes a six 
month business plan in terms whereof they intend restructuring the business of the 
respondent. ln terms of this plan the cash held by the various stores would be 
deposited directly into the respondent's various suppliers bank accounts. This, 
according to the explanation, was to ensure that the respondent's suppliers were 
paid and that the business of the respondent could continue. 
 
[6] It is further explained by Strydom that the respondent is able to pay its 
debts as and when they fall due. In this regard it is financially supported by VEA 
who has agreed to assist the respondent financially. It is also conceded by him 
"that the respondent has been operating at a loss,.. According to him this does not 
mean that the respondent is insolvent or that it is unable to pay its debts as and 
when they fall due. In this regard he points out that "VEA Group Holdings has, to 
date, invested over R7 million in the respondent and is eager to see a return on its 
investment". 
 
[7] However. Strydom also points out that this application has resulted "in 
the loan to the respondent being called up, and which entitles VEA Group 
Holdings to purchase the applicants' shares in the respondent,,. According to him 
the respondent had defaulted on its loan obligations to VEA on a number of 
occasions in the past. He then explains the claim for repayment as follows: 
"Mr Ne/ of VEA Group Holdings confirms that VEA Group Holdings 
intends providing such notice to all the companies and hereby gives 
notice to the respondent in tenns of this affidavit that VEA Group 
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Holdings immediately claims payment of the outstanding balance of the 
loan amount (as defined in the share sale agreement)." 
14 
{8] The shares sale agreement makes provision for accelerated payment in 
clause 10 thereof. It provides, inter alia, that if any Court application is brought to 
place either of the companies in liquidation, the purchaser (VEA) shall be entitled 
to claim immediate payment of the outstanding balance of the loan amount plus 
interest. There is no indication in the answering affidavit that the respondent is 
financially capable of repaying the loan amount of approximately R7 million. As a 
matter of fact, it appears that on 17 December 2019 the respondent's overdraft 
account with First National Bank showed a debit balance of R 1 202 428.54. That 
is the position after VEA had advanced another amount of RBOO 000.00 to the 
respondent. 
DISCUSSION 
 
[9] In terms of section 346(1)(c) of the Companies Act 61 of 1973 the 
applicants have locus standi to bring this application for the winding-up of the 
respondent, in that an application to the Court for the winding-up of a company 
may be made by one or more of its members. In terms of section 344(f) of the 
Act, a company may be wound up if it is unable to pay its debts as and when they 
fall due, i.e. that it is commercially insolvent. 
 
In Murray and Others NNO v African Global Holdings (Pty} Ltd and 
Others (306/2019) [2019) ZASCA 152 Wallis JA, with reference to LAWSA, 
clarified the term "commercial insolvency" by stating that: 
 
A company is unable to pay its debts when it is unable to meet current 
demands on it, or its day-to-day-liabilities in the ordinary course of 
business, in other words, when it is 'commercially insolvent'. The test is 
therefore not whether the company's liabilities exceed its assets, for a 
company can be at the same time commercially insolvent and factually 
solvent, even wealthy. The primary question is whether the company 
has liquid assets or readily realisable assets available to meet its 
liabilities as they fall due, and to be met in the ordinary course of 
business and thereafter whether the company will be in a position to 
carry on normal trading, in other words whether the company can meet 
the demands on it and remain buoyant." 
 
[11} In this matter it is common cause that VEA has decided to can up the 
loan that the respondent has with it and to claim immediate payment from the 
respondent of over R7 million. It is significant to take into account that there is no 
explanation, by either Strydom or VEA, that the respondent is financially capable 
to make immediate repayment of the loan as claimed. 
 
[ 12) Counsel for the applicants has pointed out that the calling up of the 
loan differentiates VEA1s financial support from that of a bank allowing an 
overdraft facility. It cannot be a benefactor - ensuring the commercial solvency of 
the respondent - and at the same time acts as a creditor of the respondent by 
claiming immediate payment of an amount in excess of R7 million. I agree with 
this submission. These are clearly contradictory and mutually exclusive 
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suggestions made on behalf of the respondent. The absence of any explanation 
that the respondent would be able to comply with this demand. justifies the 
inference that it is unable to pay its debts as they fall due. 
 
[13} This inference is further strengthened by Strydom's explanation that the 
respondent had defaulted on its loan obligations to VEA on a number of occasions  
in the past and with VEA Group Holdings' financial backing, the respondent is able 
to pay its debts. As pointed out above, VEA cannot act as friend and foe at the 
same time. No doubt, the financial support by VEA has now been terminated and 
replaced by a firm demand for immediate payment of approximately R7 million, 
without any indication that the respondent will be able to perform. Taking into 
account all these considerations, I have no doubt that the respondent, on its own 
account, is commercially insolvent. 
 
There appears to be various creditors of the respondent who may have 
an interest in these proceedings. I have therefore decided to grant a provisional 
winding-up order. 
 
 
 

Allner v Werner (2584/2018) [2020] ZAECGHC 12 (25 February 2020) 

Partnership-universal partnership-cohabitation-dissolving  of universal partnership-
liquidator appointed  

 

The plaintiff seeks an order declaring that she and the defendant concluded an 
agreement of partnership, namely societas omnium bonorum, upon equal shares. 
The partnership allegedly commenced after May 1996 and, but for a short break, 
endured for a period of 22 years. She also sues for the dissolution of the partnership 
and for its liquidation. 

The plaintiff alleges that the universal partnership emanated from the parties’ 
cohabitation and conduct, thus relying on the existence of a tacit agreement, while 
the defendant asserts that their relationship was merely one of cohabitation as 
lovers. 

 A second claim, based on an oral agreement between the parties in terms of which 
the defendant would pay the plaintiff the sum of R20 000 for a period of 5 months 
after the termination of their relationship, was previously finalized when the plaintiff 
successfully applied for summary judgment. 

The pleadings 

[4]          Both parties have pleaded extensive factual bases in support of their 
respective claims. 

 [8]          In his plea the defendant denied that the parties commenced cohabitation 
during 1996; that their common intention was to establish a universal partnership; 
and that he had ever conducted himself on that understanding. 
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[9]          He admitted that he lived with the plaintiff during the time he was employed 
at Aliwal North. When he was transferred to Kei Mouth he lived in East London and 
visited the defendant occasionally. Their relationship terminated when the plaintiff 
formed intimate relationships with other men. He also subsequently entered into a 
relationship with another woman, namely one Suzanne Peter. They resumed their 
relationship during 2005 and he had visited her at her home in East London 
occasionally. 

The law 

[17]       Before I proceed to summarise the evidence adduced in the matter it would 
perhaps be helpful first to provide a summary of the applicable legal principles. 

[18]       In our law cohabitation does not have special legal consequences. Generally 
the proprietary consequences and rights flowing from a marriage are not available to 
unmarried couples, regardless of the length of their cohabitation. 

[19]       However, if a cohabitee can establish that the parties were not only living 
together as husband and wife but that they were partners; he or she can invoke that 
remedy. 

[20]     The party seeking to invoke this private law remedy must prove that: 

(a)      each of the parties brought something into the partnership, or bound 
themselves to bring something into it, whether it be money or labour skills; 

(b)      the business had been carried on for the joint benefit of both parties; 

(c)       the object was to make a profit; and 

(d)      the partnership contract was legitimate. 

( Isaacs v Isaacs 1949 (1) 952 (C); Butters v Mncora 2012 (4) SA (1) (SCA)) 

[21]       A universal partnership does not require express agreement but, like any 
other contract, can come into existence by way of tacit agreement. 

[22]       The contributions by the parties do not necessarily have to be confined to 
the profit making entity. In Butters (supra), at para.19, the court held that: “…on the 
premise that the partnership enterprise between them could notionally include both 
the commercial undertaking and the non-profit making part of their family life, for 
which the plaintiff took responsibility, her contribution to that notional partnership 
enterprise can hardly be denied.” 

[23]       Our law recognizes two types of universal partnerships namely societas 
universorum bonorum, where parties agree that all their possessions (present and 
future) will be considered assets of the partnership and societas universorum quae 
ex quaestu veniunt, where parties agree that all they may acquire during the 
continuation of the partnership from every kind of commercial undertaking shall be 
taken to the partnership property. (Sepheri v Scanlan 2008 (1) SA 322 (c) at 338 A-
C). The plaintiff’s case is based on the societas universorum bonorum. 

[24]    In order to established the existence of a tacit contract the plaintiff must 
establish that: 

(a)  the defendant was fully aware of the circumstances connected to the 
transaction; 

http://www.saflii.org/cgi-bin/LawCite?cit=2008%20%281%29%20SA%20322
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(b)  the act relied upon was unequivocal; and 

(c)  the tacit contract does not extend beyond what the parties contemplated. 

(Christie’s Law of Contract in South Africa, 7th Edition page 102).     

[25]       A tacit contract will be interpreted strictly and not extensively, since a 
contract must be interpreted in favour of the person on whom it is sought to place an 
obligation. 

[26]       A court will find the existence of a tacit contract where by a process of 
inference it concludes that the most plausible conclusion from all the relevant proved 
facts and circumstances is that a contract came into existence. (Joel Melamed v 
Hurwitz v Cleveland Estates (Pty) Ltd [1984] ZASCA 4; 1984 (3) SA 155 (A) at 165-
B: See also Butters (supra), at para. 18). 

[27]       These are then the legal principles which must underpin analysis of the 
evidence adduced on behalf of the parties. 

The evidence on behalf of the plaintiff 

[28]       The plaintiff is 47 years old and has a daughter from a previous relationship. 
She testified that she met the defendant during May 1996 when she was living in a 
rented flat in Queenstown with a friend. They became intimate within three days and 
commenced cohabitation in her flat. 

[29]       At the time she was employed as an administrator at a local primary school. 
The defendant was then employed as a trainee blaster by Blasting Eastern Cape. He 
was working at Aliwal North and would return over weekends to spend time with her. 
She continued to pay the rental for the flat and the defendant contributed towards the 
purchase of groceries. 

[30]       The defendant moved to East London at some stage and she commenced a 
relationship with another man. The parties’ relationship then terminated during 2001. 
She also moved to East London during 2002 where she resumed the relationship 
with the defendant approximately a year after it had ended. At the time the defendant 
was working in Kei Mouth and she was employed by a packaging company in East 
London. After they had rekindled their relationship the defendant again moved in with 
her. 

[31]       They thereafter jointly decided to purchase two plots in Bathurst, after having 
viewed them together. They were planning to build a house on the plots. The plots 
were paid for by the defendant and were registered in his name. The defendant 
attended to the construction of the dwelling over weekends, with her assistance. 
They thereafter spend holidays and weekends in Bathurst. 

[32]       During 2007 they jointly decided to sell the Bathurst properties and to 
purchase the farm Melrose, situated close to Grahamstown. They had viewed the 
farm together before purchasing it. The defendant moved onto the farm during 2008 
and she would visit him there regularly. At his behest, her daughter, Ashleigh, was 
enrolled at a school in Grahamstown. She first resided with the plaintiff’s family 
whereafter she stayed with the defendant on the farm for some time. The defendant 
and Ashleigh had by then grown very close and she regarded him as a father. 

[33]       She resigned from her employment at the packaging company during 2008 
and moved to the farm during the beginning of 2009. At that time the defendant was 

http://www.saflii.org/za/cases/ZASCA/1984/4.html
http://www.saflii.org/cgi-bin/LawCite?cit=1984%20%283%29%20SA%20155
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still employed by Blasting Eastern Cape. They commenced planting and cultivating 
vegetables on the farm. 

[34]       She thereafter started a packaging company in Grahamstown in partnership 
with her brother. The company was funded with the sum R100 000 which she and 
the defendant invested in the business. She continued to help with the planting of 
seeds and seedlings on the farm, and she and the defendant sold the vegetables 
produced on the farm from the premises of the packaging business. They used that 
money to buy groceries for their common home. She withdrew from the packaging 
business after three months and paid back the R100 000 which she had borrowed 
from the defendant. 

[35]       She and the defendant thereafter decided to start a bakery, namely Earthly 
Edibles, from which they also sold vegetables produced on the farm. The venture 
was funded by money borrowed by the defendant. The money earned from the 
bakery and sale of the vegetables were used for their joint household expenses. 
They closed the bakery after two years, by which time the defendant had established 
Werner Blasting (Pty) Ltd. 

[36]       The defendant attended to the transport of explosives and blasting while she 
worked in the office attending to vehicle licencing, payments of business expenses, 
and other administrative functions. The defendant would write out quotations which 
she would then type. In addition, she would make all such payments as the 
defendant instructed her to do. She also had access to the business account from 
which she paid household expenses without having to ask the defendant for 
permission. 

[37]       She only started earning a salary with effect from April 2018. This was after 
she had written to the defendant’s accountant stating that while she had been 
working for him she was also his partner and thus entitled to a salary. 

 [93]       It is common cause in this matter that the defendant utilized the proceeds 
from the sale of other properties; monies generated from the sale of shares in a 
private company; as well as an inheritance from his mother, to acquire the farm 
Melrose and to establish Werner Blasting (Pty) Ltd.  In my view it would accordingly 
be inequitable and unfair on the defendant to order an equal division of the estate. 

[94]       I am also of the view that the evidence has established, on a balance of 
probabilities, that such an inequitable distribution of assets could not have been 
within the parties’ contemplation when they concluded the universal partnership. 
Applying the approach adopted in the above cases, I am of the view that the plaintiff 
is entitled to 30% of the partnership assets. 

Order 

[95]     In the result the following order issues: 

(a)  It is declared that a universal partnership existed between the plaintiff and 
the defendant of all assets acquired by them up to June 2018. 

(b)  It is declared that the plaintiff had a 30% share in such partnership. 

(c)  It is declared that the partnership was dissolved with effect from June 
2018. 
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(d)  Failing agreement between the parties within a period of two months (or 
such longer period as the parties may in writing agree upon), on the nett 
benefit payable to the plaintiff from the partnership and the manner and date 
of payment of such benefit; 

(h)         (i)          it is ordered that a liquidator be appointed to liquidate the 
said partnership; 

(ii)          unless the parties agree, in writing, on the appointment of a 
liquidator, the liquidator shall be appointed at the request of either of the 
parties by the chairperson of the Port Elizabeth Society of Advocates; 

(iii)         the parties shall, within one month of the appointment of a liquidator, 
deliver to the liquidator and to each other their statements of their assets and 
liabilities as of June 2018, duly supported by such available documents and 
records as are necessary to establish the extent of such assets and liabilities; 

(iv)         the liquidator may call on either of the parties, either mero moru or 
upon the request of one of them, to deliver further documents or records to 
the liquidator and the other party; 

(v)          the liquidator shall determine a date for the debatement of the 
statements referred to in paragraph (iii) and shall preside over such 
debatement; 

(vi)         the liquidator shall, within one month of the conclusion of the 
debatement, make an award in writing determining the assets and liabilities of 
the partnership and divide the net assets by awarding 30% to the plaintiff and 
70% to the defendant; 

(vii)        the parties shall give effect to any award made by the liquidator within 
such period as he may direct in writing; and 

(viii)       the costs of the liquidator shall be borne by the parties in equal 
shares. 

(e)  The defendant is ordered to pay the plaintiffs costs of suit. 

 
Remkor Manufacturing (Pty) Ltd v Avuke Technologies (Pty) Ltd 
(2018/0039706) [2020] ZAGPJHC 23 (19 February 2020) 

Winding up application - unable to pay its debts in terms of Section 344(f) of the 
Companies Act- amount  

The application is premised upon two purchase orders, performed upon by the 
Applicant in terms of a detailed set of terms and conditions. 

The Respondent only partially performed in terms of the agreement by making 
payment only in respect of the first purchase order. The Respondent failed to honour 
its obligations owed to the Applicant in relation to the second purchase order, 
causing the Respondent to remain a trade creditor of the Applicant in the sum of 
R2,821,780.20 which amount remains unpaid. 

The Respondent opposed the application on the basis of an oral agreement 
allegedly concluded between the parties on 28 February 2018. Pursuant to filing its 
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answering affidavit and after receipt of the replying affidavit, the Respondent filed a 
supplementary answering affidavit to which a reply was filed. The supplementary 
affidavit sought to introduce a further defense, which took a year to raise. At the 
commencement of the hearing, the receipt of these affidavits was argued and I ruled 
in favour of receipt of the further evidence. I did not provide reasons at the time but 
my considerations for allowing the supplementary matter were primarily that the 
Applicant had dealt with the new allegations comprehensively and there was little 
prejudice to the Applicant but considerable potential prejudice to the Respondent if 
not allowed. 

  

 [46] The Respondent tendered return of 110 kiosks, which remains in its 
possession. According to the Respondent, it must then have sold 690 kiosks of the 
800 kiosks ordered and delivered. It is common cause that the Respondent has not 
paid for 220 kiosks. It only has 110 in its possession. On Respondent’s version, the 
Applicant is owed for 110 kiosks. To state the converse, the Respondent has already 
sold half of what is owed, yet failed to make the concomitant payment to the 
Applicant. 

  

 [47] A dispute as to the precise amount owing cannot defeat the winding up 
provided that such dispute does not push the amount of the indebtedness below the 
minimum statutorily required amount, which of course is not suggested here. 

[48] I find that the Respondent has failed to prove on a balance of probabilites that 
the indebtedness is disputed on bona fide and reasonable grounds. 

[49] It was accepted that all the statutory requirements such as service on SARS, 
trade unions and the like have been complied with and I am so satisfied. 

  

ORDER 

[50] I accordingly grant the following order: 

50.1. The Respondent is placed under final liquidation. 

50.2. The costs of the application are to be part of the winding-up of the 
Respondent which costs are to include the costs for the application for the 
condonation for the late filing of the replying affidavit. 

  
RECYCLING AND ECONOMIC DEVELOPMENT INITIATIVE OF SOUTH AFRICA 
NPC v MOODLIAR AND OTHERS 2020 (1) SA 632 (WCC) 
 
Liquidators — Remuneration — Where provisional liquidation order discharged — 
Whether liquidator entitled to retain estimate of remuneration in attorneys' trust 
account as security for payment thereof pending taxation by Master. 

 
In two related matters, final liquidation orders in respect of the applicant companies 
were set aside on appeal on the basis that the provisional liquidation orders were 
incorrectly granted, the court of appeal replacing the final liquidation orders with 
orders discharging the provisional liquidation orders. Shortly before the hearing of 
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the appeal, the liquidators (the first respondents) paid over the amount of their 
estimated fees to a firm of attorneys (the fourth respondents) to be held as security 
for the payment of their fees upon taxation thereof by the Master. (See [9] – [11].) 
Here the companies applied for declaratory relief that the retained moneys, 
approximately R16,8 million, be returned to them. The liquidators contended that the 
fact that the remuneration had not been taxed or agreed did not detract from their 
entitlement to retain sufficient funds to cover that which they considered to be their 
reasonable remuneration (see [29]). 
Held 
It was firmly established in our law that (i) liquidators must immediately on the 
discharge of a company from liquidation deliver to the company or its directors all its 
assets; (ii) liquidators' appointment end simultaneously with the discharge and they 
retain no powers in respect of the company or its assets; and (iii) liquidators have no 
lien or other form of security over company assets as security for their fees. (See 
[24].) 
The liquidators' contention was not supported by the Companies Act of 1973, the 
Winding-up Regulations, the relevant case law or by legal commentators on 
insolvency (see [30]). It was clear that, under the Companies Act of 1973 and the 
Winding-up Regulations, liquidators may not simply retain funds for themselves, out 
of the assets of the company, for what they proposed as their fees. The case law 
cited by the liquidators offered no authority for the proposition that they were entitled 
to retain sufficient funds to cover their remuneration (see [35] – [42]). Liquidators' 
proposed fees must first be taxed by the Master and the quantum accordingly 
determined. (See [43].) 
Where a provisional liquidation order was discharged, the fact that liquidators may in 
law be entitled to reasonable remuneration as taxed by the Master did not infer a 
right to retain their estimated fees from funds held by them, and to pay them over to 
a firm of attorneys to hold as security for payment of their fees as taxed by the 
Master. (See [49].) Accordingly, the companies were entitled to the declaratory relief 
sought (see [81]). 
 
Naidoo v Michau N.O and others and a related matter [2020] JOL 46591 (KZP) 
 
Business rescue – Business rescue plan – Vote against – Appropriateness- plan did 
not make any financial sense and was not supported by any empirical evidence. 

On 20 November 2016, the third respondent (“the SKN Group”) was placed under 
provisional liquidation. An employee of the SKN Group, subsequently instituted 
business rescue proceedings, and in terms of section 131(4)(a) of the Companies Act 
71 of 2008, business rescue proceedings commenced on 28 September 2017. The 
first and second respondents were appointed as business rescue practitioners. 
Following upon their appointment, the practitioners, in consultation with the applicant 
in his capacity as the sole director and shareholder of the SKN Group, prepared a 
business rescue plan in terms of section 150(1) of the Act. However, at a meeting of 
creditors, the plan was rejected. The applicant then brought an application for an order 
setting aside the vote against the adoption of the business rescue plan. 

The applicant contended that the vote of the majority of creditors by value had to be 
made in consideration of the interest of the estate. According to him, the vote not to 
adopt the proposed plan was not in the interest of the estate, as required, but was 
exercised for an ulterior purpose which was self-serving for the secured creditors. 
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On the other hand, the practitioners sought an order that the business rescue 
proceedings in respect of the SKN Group be terminated, and that it be placed under 
final liquidation on the grounds that there were no prospects of the SKN Group being 
rescued. 

Held that the first question was whether the vote not to adopt the business plan was 
inappropriate. Secondly, the court had to consider whether it would be reasonable and 
just to set aside the result of the vote, taking into account the factors listed in section 
153(7) of the Act. The court found that the overall conspectus of the business rescue 
plan did not make any financial sense and was not supported by any empirical 
evidence. Accordingly, the creditors could not be faulted for voting against the 
adoption of the plan. It was therefore not reasonable and just to set aside the vote. 

Once a practitioner concludes that there is no reasonable prospect for the company 
to be rescued, he must inform the court and all affected persons of such conclusion, 
and apply for an order terminating the business rescue proceedings and placing the 
company concerned under liquidation. The practitioners in this case acted correctly. 

Finally, the court found no reasonable prospects of the SKN Group being rescued. 
The business rescue proceedings were terminated and the SKN Group was placed 
under final liquidation. 
 

Fortein NO v Sumeil (Pty) Ltd and Others (576/2020) [2020] ZAFSHC 59 (12 
March 2020)  

Liquidators-attaching vehicles-section 69 of the Insolvency Act 24 of 1936-ez parte 
application in casu approved 

Section 69 of the Insolvency Act 24 of 1936-which court has jurisdiction-not high 
court-liquidators to use section of the Companies Act 61 of 1973 

Liquidators-remedy when court approached on wrong basis-used wrong act- Section 
362 of the Companies Act 61 of 1973 to ne used-court granted relief 

Deemed date- Section 348 of the Companies Act 61 of 1973-be deemed to 
commence at the time of the presentation to the Court of the application for the 
winding up- deemed date of liquidation in the present case-prior to disposal of 
vehicles. 

Section 341(2) of the Companies Act 1973-every disposition of its property by a 
company made after the commencement of the winding-up, shall be void unless the 
Court otherwise orders.  

Appeal-application for leave-suspension of -Section 18(1) of the Superior Courts Act 
10 of 2013-liquidator to apply for continuation- Section 18(3) existence of exceptional 
circumstances and irreparable harm –liquidation to continue 

Urgent applications-ex parte-proper remedy for defendant not leave to appeal but 
rule 6 (12)  

This matter came before me as an urgent application, which was fiercely opposed, 
on Thursday, 27 February 2020. A number of other urgent and opposed applications 
also came before me on that day and the following day, with the result that I was 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
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unable to pay due consideration to the merits of each of them during those two days. 
I therefore had to reserve judgment in some of them, including the present 
application. 

[2] The Applicant makes application for an order in terms of which leave is granted to 
execute the judgment and order of Daniso, J dated 11 February 2020 under the 
above case number pending the outcome of an application for leave to appeal and 
any further appeal against the judgment and order. It is further prayed by the 
Applicant that any further appeals, applications and petitions by any party relating to 
the judgment of Daniso, J shall not suspend the operation of the judgment and order. 
In the alternative, the Applicant seeks an order directing the Respondents to hand 
over the goods in question to her, or to the Sheriff, for preservation and storage 
pending the outcome of the application for leave to appeal or subsequent appeals. 

[3] It is common cause between the parties that a company by the name of Coogal 
Finance was placed in final liquidation by this Court on 11 April 2019. The application 
papers for the winding-up of the company were filed with this Court on 4 February 
2019. In the founding affidavit to the present application, the Applicant alleges her 
investigations have led her to believe that the Respondents are attempting to 
conceal the goods of the company in liquidation. The goods concerned are four 
trucks to the total value of some   R 2.8 million. The Applicant’s investigations 
followed upon her appointment as the liquidator of the company in liquidation. 

[4] It is further common cause that the Applicant then approached this Court on 
an ex parte and urgent basis on 11 February 2020 for an order preserving the goods 
and for an order directing the handing over of the goods to the Applicant. On the 
same day, Daniso, J made the following final order: 

“1. That the application be disposed with as a matter of urgency. 

2. The Respondents be interdicted from disposing or otherwise encumbering 
the movable goods specified in Annexure A to the Notice of Motion. 

3. The Respondents forthwith hand over the movable goods as per Annexure 
A to the Notice of Motion to the applicant in terms of Section 69(3) of 
the Insolvency Act 24 of 1936.  

4. For the issue of a warrant to search for and take possession of the movable 
goods specified in Annexure A to the Notice of Motion. 

5. The Respondents forthwith provide the applicant with the exact 
whereabouts of the goods and continue to do so until the applicant is in 
possession of the movable goods. 

6. In the event of the Respondents failing or refusing to forthwith comply with 
the order granted by this court, that the South African Police Service 
alternatively the sheriff of the court wherein the movable goods may be found, 
with assistance of the SAPS if required, be ordered to attach the goods and 
return same to the applicant. 

7. The Respondents, jointly and severally, pay the costs on the scale as 
between attorney and client.” 

[5] Following this Order of Court, and without wasting any time, the Respondents 
then proceeded to file a notice of application to appeal against this Order only six 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s69
http://www.saflii.org/za/legis/consol_act/ia1936149/
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days later, namely on 17 February 2020. The effect hereof was that the Order in 
question immediately became suspended for all practical purposes in terms 
of Section 18(1) of the Superior Courts Act 10 of 2013, with the result that the 
Respondents were no longer obliged to comply with the terms of the Order. This in 
turn spurred the Applicant into action again by approaching the Court in the present 
application for orders to the effect that the Order would remain operative pending the 
outcome of the application for leave to appeal and any further appeals against that 
Order.  

[6] In terms of Section 18(3) of the Act an applicant for such relief must prove on a 
balance of probabilities the existence of exceptional circumstances and irreparable 
harm which call for the Court Order to remain operative. According to the Applicant, 
the exceptional circumstances are to be found in the fact that she is duty-bound by 
the legislative prescripts to ascertain the assets of the company in liquidation and to 
immediately take possession and control of such assets to the benefit of the general 
body of creditors. She mentions in her Founding Affidavit that, taking into account 
the anticipated asset value of the insolvent estate, as well as the claims against the 
estate, the dividend available for distribution would be nil Rand without the trucks. 
Should the trucks be made available and returned to her, the dividend will increase 
to an estimate of 30c in the Rand. 

[7] On the other hand, the Applicant states that the Respondents are unlawfully, 
mala fide and intentionally preventing her from taking control of the trucks. She also 
referred to what the investigations have disclosed, namely that the four trucks were 
transferred by the company in liquidation to the First Respondent on 18 February 
2019 after the First Respondent had settled the outstanding amount of the instalment 
sale agreements that the company in liquidation had with ABSA Bank. During an 
enquiry subsequently held before a magistrate, the Second Respondent intimated 
that the First Respondent was indeed in possession of the trucks, but in the process 
of selling them again. On 7 February 2020 the Applicant learned that the First 
Respondent had sold or transferred the trucks to the Third Respondent. 

[8] With this background in mind, the Applicant discloses further information in her 
Founding Affidavit that can only be described as disturbing. The investigations 
disclosed that the Second Respondent, Mr. Nel, was the sole director of the 
company in liquidation. At the same time he is also a director and the controlling 
mind of the First Respondent company. The Third Respondent close corporation is 
owned and operated by the brother-in-law of the Second Respondent, namely Mr. 
Eugene Prinsloo, who features in this application as the Fourth Respondent. On the 
basis of these findings, the Applicant states that it is abundantly clear that the 
Respondents are colluding in an attempt to frustrate her in the performance of her 
statutory duties in an attempt to defraud and prejudice the creditors of the company 
liquidation.  

[9] In the answering papers, the Respondents (by word of Mr. Nel) referred to the 
record of the enquiry referred to above and pointed out that the proceedings were 
postponed to 26 February 2020 so that the Magistrate could decide on an application 
made at the enquiry for a search warrant for the trucks in terms of Section 69 of 
the Insolvency Act. Meanwhile, the Applicant has chosen to “snatch” a final 
interdicted on an ex parte basis in the High Court per Daniso, J on 11 February 
2020. According to the Respondents, this was an abuse of the court processes 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s18
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s69
http://www.saflii.org/za/legis/consol_act/ia1936149/
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because the enquiry before the magistrate was still proceeding and they were not 
afforded an opportunity to be heard in the application before Daniso, J.  

[10] The Respondents further pointed out that the trucks were only transferred to the 
second hand car dealer stock of the Third Respondent to place the annual licensing 
of the trucks on hold until such time as the trucks are removed from that stock 
register or registered in a new owner’s name. This was done to avoid the paying of 
some R 80 000 license fees for the trucks. Mr. Nel also pointed out that he has 
arranged for the trucks to be stored at a truck stop next to the N3 highway in 
Johannesburg in anticipation of the further court proceedings of 26 February 2020. 
They are still there, he states. He also submits that Daniso, J could never have made 
the order in terms of Section 69 of the Insolvency Act because that Section is only 
applicable in proceedings before a magistrate. The High Court therefore lacked the 
jurisdiction to issue a warrant for the search and the taking of the trucks, the 
Respondents submit.  

[11] The Respondents conclude by saying that the Applicant may not take control of 
the estate of the insolvent company by conducting herself unlawfully and by 
flagrantly disregarding the rights of the Respondents and by abusing the process of 
this Court. In such circumstances, they say that the Applicant should not expect this 
Court to come to her assistance in this application. 

[12] At the hearing of the application, Mr. Zietsman appearing for the Respondents, 
submitted that the Respondents have showed a more than reasonable prospect of 
success in their appeal. This is so because the Respondents were not afforded the 
right to be heard when the final interdict was “snatched”, and because the Court 
could not have made any order in terms of Section 69 of the Insolvency Act. 

[13] As will appear hereunder, there is at least some merit in the case presented by 
the Respondents when it is considered in isolation. I am of the view, however, that 
the broader picture of all the circumstances that unfolded in the papers before me 
has to be considered. To begin with, in terms of Section 69(1) of the Insolvency 
Act, a trustee shall as soon as possible after his appointment take into his 
possession or under his control all movable property, books and documents 
belonging to the estate of which he is trustee. Section 348 of the Companies Act 61 
of 1973 further provides that a winding up of the company by the Court shall be 
deemed to commence at the time of the presentation to the Court of the application 
for the winding up. The deemed date of liquidation in the present case is therefore 4 
February 2019. 

[14] Furthermore, Section 341(2) of the Act states that every disposition of its 
property by a company made after the commencement of the winding-up, shall be 
void unless the Court otherwise orders. The transfer of the trucks by the company in 
liquidation to the First Respondent on 18 February 2019 is therefore a void 
transaction, as is the further transfer of the trucks to the Third Respondent. The 
result of all these statutory provisions is therefore that none of the Respondents have 
any entitlement to retain the possession of the trucks. They must be handed over to 
the Applicant. This cannot be stated in any simpler way.  

[15] It is true that Daniso, J could not rely on Section 69 when she made the orders. 
In terms of Section 362 of the Companies Act 61 of 1973, however, she was fully 
entitled to do so. The reference to a wrong statutory provision would not, in my view, 
render the order that she had made, and irregular order that will be set aside on 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s69
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appeal for that reason. There is also good reason to be found for the Applicant 
having approached the Court on an ex parte basis. The history of the trucks 
changing hands and the fact that they were not yet handed over to the Applicant 
some ten months after the final order of liquidation and some 12 months after the 
date of deemed liquidation, leaves one with a strong suspicion that any notice to the 
Respondents would have defeated the purpose of the application. In my view, the 
“snatching” of the order would in such circumstances also not point to a reasonable 
prospect of success on appeal. 

[16] As for the fact that the Respondents have now filed a notice of application for 
leave to appeal, it needs to be underlined that the Respondents could have set down 
the matter for reconsideration of the order in terms of Rule 6(12)(c)3 of the Rules of 
the High Court. Instead of following that course, they chose to file the present notice, 
thereby suspending the order of Daniso, J. In view of the fact that the trucks have to 
be handed over immediately to the Applicant in any event, one can only consider 
their choice with suspicion.  

[17] In my view, all the circumstances contribute to exceptional circumstances for the 
order now sought by the Applicant. There could also be irreparable harm for the 
creditors of the company in liquidation if the order sought is not granted, for the 
trucks may perhaps disappear or suffer damages if they are not secured 
immediately. There cannot be any irreparable harm to the Respondents if the order 
is granted, because none of them are entitled to own or possess the trucks in any 
event. 

[18] I have no hesitation in granting the following orders: 

1. This matter is disposed with as a matter of urgency. 

2. Pending the outcome of the application for leave to appeal and any further 
appeals that may follow, the Applicant is granted leave to execute the 
judgment and order of Daniso, J dated 11 February 2020 under case no. 
576/2020. 

3. The First and Second Respondents to pay the costs of the application 
jointly and severally, the one paying the other to be absolved. 

  

National Union of Metalworkers of SA and Others v VR Laser Services (Pty) Ltd 
and Others (19419/19) [2020] ZAGPJHC 47 (10 March 2020) 

Business rescue- employees’ rights and ranking explained  

Business rescue- Whilst they continue to refer to it as “The Business Rescue Plan” it 
was anything but.  It was a liquidation plan. 

Business rescue-ranking of claims-statutory and common law concerning BR 

Business rescue-secured creditors- The Act unequivocally requires the BRP(s) to 
specify in the plan the security held by any creditor. It is a peremptory requirement. 

                                                           
3 A person against whom an order was granted in such person's absence in an urgent application may by notice 

set down the matter for reconsideration of the order.  
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Business rescue-section 134 - protected and privileged status of the secured creditor 
-consistent with the common law –also before PRF 

Business rescue-selling of assets-The BRPs had taken it upon themselves to 
liquidate the company while the BR proceedings were still active-unlawful.liquidation 
is an alternative to a BR: a BR process is designed to rescue not liquidate a 
company 

Business rescue practitioners-negligence pointed out- by promising the employees 
that they would be paid all their PCF claims in full once the BR proceedings were 
terminated-by failing to take note of ss 134(3) of the Act -  by elevating the PCF 
claims of the employees over the secured claim of the Bank - by pursuing a 
liquidation process under the auspices of a BR - by failing to accept the invitation to 
inform this Court of the exact amount realised from the sale of the encumbered 
assets, the exact amounts received from the sale of any other assets, the total 
amounts held in trust by themselves and amounts paid out to any creditor.  

Costs-each party to pay its own costs-even where application dismissed-and BRP’s 
at fault 

[This application should be a lesson for BRP’s to act decisively from the word 
“go”, to not waste time, to engage with employees and unions! There were 
four plans lodged, I omitted the details but one can learn from this!]  

The applicants asked for: a. a declarator to the effect that: i. the PCF claims of the 
former employees of the company  rank ahead of the secured claim of the Bank; 
ii. the sum of approximately R32m held by the BRPs representing the proceeds of 
the sale of the encumbered assets shall be used to settle the former employees’ 
claims; and,b. an order directing the BRPs to pay the employees’ PCF claims from 
the proceeds of the sale of the encumbered assets before settling the claim of the 
Bank. 

The first respondent, VR Laser Services (Pty) Ltd (VR Laser), conducted the 
business of laser and plasma cutting services, CNC drilling and precision press 
brake bending. Its services were primarily used in the production of armour-plated 
vehicles. In about 2013 the shareholding in VR Laser underwent a fundamental 
change. It became 100% owned by various companies that were themselves 
effectively owned by members of a family whose surname is Gupta (the Gupta 
family), and by persons associated with the Gupta family.  

It is a notorious fact that the Gupta family have been accused of, amongst others, 
theft and misappropriation of monies and other assets belonging to the state and 
state-owned enterprises. Around 2015 – 2016 four commercial banks in the country 
took a decision to terminate all banking contracts they had with companies 
associated in one way or another with the Gupta family. Naturally, VR Laser was 
directly affected by this decision. All its banking facilities with those banks were 
removed. By April 2016, the only bank that VR Laser had banking facilities with was 
the fourth respondent, the Bank of Baroda (the Bank). The loss of banking facilities 
had a profound impact on the business operations of all these companies to the 
extent that many of them were incapable of continuing with their commercial 
operations. VR Laser was one of them.  Consequently, on 16 February 2018 its 
directors resolved to place it into business rescue (BR).  
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The second and third respondents, Mr Kurt Robert Knoop and Mr Johan Louis 
Klopper, were jointly appointed as the business rescue practitioners (BRPs). They 
took control of the assets, liabilities and business operations of VR Laser. They held 
a first meeting with creditors on 5 March 2018 at the Protea Hotel at OR Tambo 
International Airport. 

On 15 March 2018 they issued a notice to the body of creditors informing them that, 
as from 19 February 2018, all services rendered thenceforth “shall be categorised as 
a claim/cost due within the [BR] proceedings and therefore regarded as post 
commencement financing [(PCF)] and will therefore be paid as a preferent claim as 
contemplated in Section 135 of the Companies Act, 2008 [(the Act)].”  

The notice urged all service providers to continue rendering their services so that the 
business could endure whilst the BRPs worked on a plan to rescue it. They made a 
promise that the remuneration due them for the services rendered post 15 March 
2018 would be paid in full in terms of the preference as set out in s 135 of the Act. 

[3] On 31 March 2018 the Bank decided to close all its branches in South Africa, 
resulting in it terminating the banking contract it had with VR Laser. This left the 
company with no banking facilities. It resulted, amongst others, in the employees 
being deprived of their wages and salaries as from that date. After two months, on 
28 May 2018, the BRPs decided that the most prudent course of action would be to 
temporarily place all employees of VR Laser on discretionary leave “with full 
recognition of their entitlement to earn remuneration during the period of 
discretionary leave being granted”.  

This left the BRP’s with nothing more than the fourth plan they had drawn up. The 
creditors unanimously agreed to postpone the meeting in order to allow the BRPs to 
engage with one other party that might wish to make an offer for the business. They 
also mandated the BRPs to call a vote on a “round robin” basis if by 19 June no 
sustainable offer was received. To cater for the possibility that the vote would be 
conducted, the BRPs circulated voting slips with two options for consideration: (i) a 
“controlled liquidation or winding down” of the business be undertaken by the BRPs; 
or (ii) a court application seeking the liquidation of the business be launched by the 
BRPs. 

 The fourth plan 

[7] Following the guidance provided by s 150 of the Act, the fourth plan consisted of 
three parts: a Part A dealing with the background to VR Laser’s affairs leading up to 
the placing of it into BR; a Part B dealing with certain proposals they, as BRPs, had 
put forward for consideration by the stakeholders, especially creditors; and a Part C 
dealing with certain assumptions they as BRPs made and certain conditions for the 
fourth plan to succeed. Whilst this plan took its cue from s 150 of the Act, it does not 
comply with the requirements of the said section. I deal with this issue later.  

 “(ii) The probable dividend if Liquidated vs Business Rescue: Cents per Rand:[much 
better] 

[10] Under Part B, explicitly claiming to rely on ss 150(2)(b) of the Act, the BRPs say: 

“Part B – Proposal Section 150(2)(b) 
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The participating affected parties holding of a voting interest are called 
upon to vote in favour of the commencement of a controlled 
‘liquidation/winding down’ procedure in the hands of the [BRPs], 

Alternatively 

To direct the [BRP’s] by vote on whether the management contract 
proposed is acceptable in its current format alternatively on specified 
terms and conditions.” (Bold and underline in original) 

Crucially, the proposal was not a solution to salvage the company. It was a proposal 
to liquidate the company – albeit in a “controlled” manner under their command. It is 
clear on any interpretation that as at 12 June 2018 the BRPs had come to the 
conclusion that it was no longer possible to rescue VR Laser. The focus now was on 
whether VR Laser should be liquidated in a “controlled” manner under their 
command or through a court order. The latter process would result in the termination 
of the BR proceedings. They then laid out what they claim would be the negative 
consequences of a forced liquidation through a court order, and which they had no 
control over.  

[12] The BRPs point out that the employees would be rendered unemployed should 
VR Laser be placed in liquidation, but failed to mention that their proposal of a 
“controlled liquidation” would produce precisely the same consequences. They 
further indicate that the distributions would be on the basis of a preference in terms 
of s 135 of the Act without any regard for the provisions of s 134(3) of the Act. I deal 
below with the content and meaning of this subsection. 

[13] Under Part C, which deals with “Assumptions and Conditions” the BRPs remind 
all persons eligible to vote that: 

“… The [BR] Plan must be approved by creditors holding at least 75.1% of the 
voting interest of [VR Laser] and Director as required in terms of Section 
152(2) and Section 152(3) of the Companies Act.” 

[14] Whilst they continue to refer to it as “The Business Rescue Plan” it was anything 
but.  It was a liquidation plan.  

[15] On 2 July 2018 the BRPs circulated the voting slips to the creditors with a letter 
explaining that they had reached the end of the road with the BR process. The voting 
slips provided the creditors with exactly the same options that were discussed at the 
meeting of 12 June 2018.  

 [22] The tone and content of the note and the letter demonstrate that the employees 
were aggrieved at the conduct of the BRPs. They had good reason to be since, as 
recorded in the letter, they were required to endure a situation of having worked for 
several months without receiving a cent in remuneration since March 2018. This was 
purely a result of the BRPs conduct and decisions. 

 [25] As a result of the refusal of the BRPs to pay either the employees or the Bank, 
the employees, who have all been out of pocket because of the conduct of the 
BRPs, were forced to bring this application. Although not part of the relief sought, the 
applicants called upon the BRPs to disclose in an affidavit to this Court the amount 
realised from sale of the encumbered assets, from any other sources, the amounts 
held in trust and the amounts paid to any creditors. The BRPs chose not to respond. 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s152
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
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[27] We know from the letter sent to the BRPs that the applicants’ claim is based on 
their interpretation of the common law, which is that the BRPs’ remuneration and 
other expenses rank first, their claim second and the Bank’s claim third. That the 
proceeds arise from the sale of assets which are encumbered in terms of the 
security held by the Bank is, according to their interpretation of the law, irrelevant. 
Their contention is founded upon a particular reading of Merchant West and Redpath 
Mining as well as on the outcome of the vote regarding the plan, which according to 
them established that the plan was accepted and was legally binding on the Bank. 
This, they say, is bolstered by the fact that the Bank itself voted in favour of the 
plan.   

 The Bank’s case 

[28] According to the Bank the vote was delinked from the plan. Moreover, it says 
that nowhere in the plan was the claim of the employees given preferential status 
over its claim. The preferential status was given in the Blain proposal which was 
conditional upon Blain securing new funding for VR Laser. As the Blain proposal 
came to nought, the preferential status accorded to the employees’ claim fell away. 
Its case is that the PCF claims of the ex-employees of the company cannot be 
preferred over its claim, as its claim is protected by s 134 of the Act and the common 
law derived from it. 

 The statutory and common law concerning BR  

 [30] The plan must be prepared by the BRP(s) after consultation with the creditors, 
affected persons and the management of the company. It is prepared with a single 
purpose in mind: for consideration of, and acceptance by, creditors and other 
persons with voting interests.It clearly anticipates the creditors taking a haircut.  

[31] The Act unequivocally requires the BRP(s) to specify in the plan the security 
held by any creditor.It is a peremptory requirement. The clear intention is to alert all 
and sundry that certain assets are encumbered. There should be no doubt about the 
particular asset. Should a BRP(s) fail to do so, s/he would be acting in breach of the 
Act. 

[32] Other provision germane to our case are ss 151 and 152. Section 151 compels 
the BRP(s) to hold a meeting of creditors and “other holders of a voting interest” for 
them to consider the plan. At that meeting the BRP(s) must introduce the plan and 
“inform the meeting whether the practitioner continues to believe that there is a 
reasonable prospect of the company being rescued.”  

[33] Once the plan is presented and debate over it has taken place, creditors are 
entitled to vote for the preliminary approval of the plan. The Act sets out a 
requirement of a favourable vote of 75%+1 by the creditors for it to be preliminarily 
approved. A preliminary approval is deemed to be a final approval, in terms s 
152(3)(b) and (c), if it does not alter the rights of the holders of any class of 
securities, or if it does, it has been approved by vote by the holders of the various 
classes of the securities. As the rights of the holders of the various classes of 
securities are not in issue here we need not concern ourselves with these sub-
sections. 
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[34] If the plan is not approved, the BRP(s) or “any affected person” is entitled to ask 
for a vote to allow the BRP(s) to file a revised plan or to apply to a court to set aside 
the vote of rejection “on the grounds that it was inappropriate.” If neither the BRP(s) 
nor any affected person calls for a revised plan or seeks to have the vote set aside 
then the BRP(s) “must promptly file a notice of termination of 
the [BR] proceedings.” This is important for it ensures that the BR proceedings do 
not continue in perpetuity. In my judgment, it applies to a situation where the BRP(s) 
is unable to devise a plan that would rescue the company. 

[35] That is the broad architecture of the Act. Of particular pertinence for our present 
purposes is s 134 of the Act and the common law derived therefrom. Section 134 
attends to the issue of a creditor’s security which was obtained prior to the 
commencement of the BR proceedings. It provides for the protection of the security 
and specifies the manner in which the encumbered asset is to be disposed of by the 
BRP(s).  

[36] The provision is robust and firm. Leaving no room for doubt, the legislature has 
made crystal clear its intention. The security in an asset obtained prior to the 
commencement of the BR proceedings can only be removed with the written consent 
of the creditor holding the security, or if the debt associated with the security is fully 
liquidated, or the security is replaced in full to the satisfaction of the said creditor. 
The sub-section ensures that as far as the particular encumbered asset is concerned 
the creditor, in whose favour the encumbrance exists, will not lose the protection 
granted by the encumbrance without his/her consent or without his/her debt being 
liquidated. The protection granted to such a creditor is all encompassing, or to put it 
differently fully-proofed against all eventualities. Non-secured creditors whose debts 
arose pre the commencement of BR proceedings are not so privileged. 

[37] The protected and privileged status of the secured creditor is consistent with the 
common law as it existed before the introduction of BR. BR did not interfere with the 
common law principle, it simply ensured that the BR process does not dilute or 
diminish it. Section 134 of the Act simply clothed the existing common law with 
statutory approval.   

[40] The security attached to an asset pre the BR proceedings is not affected by the 
PCF as set out in s 135. Section 135 sets out the preference that PCF creditors are 
to receive vis-à-vis other creditors, save for secured ones whose claims are to be 
processed in terms of s 134(3) of the Act. In short, in terms of ss 135(1) read with ss 
135(3)(a) the remuneration due to employees post the commencement of the 
BR  proceedings receive preference over some PCF creditors and over the pre BR 
unsecured creditors, but it does not place them in preference to those pre 
BR  proceedings secured creditors. 

[41] In the result, the applicants’ first contention that their PCF claims reign superior 
to that of the Bank is incorrect. Should this have been the only contention it would be 
rejected and the BRPs would be made aware that they are obliged in law to pay over 
the proceeds of the sales of the encumbered assets to the Bank forthwith. 

[42] It is to the second contention of the applicants that I now direct my focus: that 
their PCF claims have been ranked higher in the fourth plan which was adopted in 
accordance with the provisions of the Act. And, they contend further, that by voting in 
favour of that plan the Bank had waived the protection it enjoyed in terms of s 134(3) 
of the Act. Apart from being factually problematic, the contention is legally flawed. 
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[43] The BRPs did not comply with their legal duties by calling for the vote in the 
manner they did. Legally, they were required, and are only allowed, to call for a vote 
on the acceptance or rejection of their fourth plan. The fourth plan contained a 
proposal from Blain to manage VR Laser. This proposal was not recommended by 
the BRPs and withdrawn by Blain. Thereafter the BRPs decided to engineer a 
situation where they would continue to control the affairs of the company while they 
engaged in a “controlled liquidation” process. This, the law does not allow. Once 
there was no proposal to rescue the company, or place it in a position where it would 
have a reasonable prospect of being rescued, the BRPs were obliged to proceed in 
terms of s 153(5) to “promptly file a notice of termination of the [BR] proceedings”, as 
BR had reached a cul-de-sac. In short, having put four plans before the two 
meetings (the second meeting ran over many days – it sat for a day then was 
adjourned for another day and so on until 12 June 2018) of creditors and “other 
holders of a voting interests”, the BRPs had run out of options. Hence, their request 
for an opportunity to engage in a “controlled liquidation” process.    

[44] The BRPs had taken it upon themselves to liquidate the company while the BR 
proceedings were still active. This as I said earlier is unlawful. A liquidation is an 
alternative to a BR: a BR process is designed to rescue not liquidate a company. It 
cannot be used to circumvent the liquidation process.  

[47] Before closing it is necessary to record that in my judgment the BRPs were 
reckless in the following respects: 

a. by promising the employees that they would be paid all their PCF claims in 
full once the BR proceedings were terminated. They held on to this promise 
for a period of two months during which period they failed to pay any of the 
employees their salaries. They had to be pressurised by the first applicant, 
Numsa, to initiate the process contemplated by s 189 of the LRA. It was only 
then that they took the responsible decision to terminate the employment 
contracts. As a result of their conduct, the employees remain out of pocket for 
a substantial sum of money. 

b. by failing to take note of ss 134(3) of the Act; 

c. by elevating the PCF claims of the employees over the secured claim of the 
Bank; 

d. by pursuing a liquidation process under the auspices of a BR; 

e. by failing to accept the invitation to inform this Court of the exact amount 
realised from the sale of the encumbered assets, the exact amounts received 
from the sale of any other assets, the total amounts held in trust by 
themselves and amounts paid out to any creditor.  

[48] This case highlights in acute form the need for creditors and other stakeholders 
to reign in the BRPs in order to ensure that BR is not abused, or does not cause 
considerable harm, or does not result in the BRP(s) being the main beneficiaries of 
the process. In this case the BRPs and Smit & Sewgoolam have earned a 
considerable amount of money from the BR process. 

[49] To conclude, the application cannot, on a fair analysis of the facts and the law, 
succeed.  Although the Bank did not bring a counter-application it would be 
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appropriate to indicate clearly that the BRPs are obliged to promptly pay over the 
proceeds of the sale of the encumbered assets to the Bank. 

 Costs  

[50] At the hearing the Bank did not pursue the issue of costs with any vigour. It, 
according to its counsel, was agnostic on this issue. It recognised that the 
employees were placed in an invidious positon by the manner in which the BR 
process had unfolded and by the conduct of the BRPs forcing them to approach the 
court for assistance. They acknowledged that the application was bona fide and born 
from the desperation of the employees. As for the first applicant the Bank 
acknowledged that had it not assisted the employees they would not have been able 
to seek the assistance of the court and therefore did not pursue a claim for costs 
against it. It follows that each party should be bear its own costs. 

  

Order 

[51] The following order is made. 

a. The application is dismissed. 

b. Each party is to pay its own costs. 

  
 

MURRAY NO AND OTHERS v AFRICAN GLOBAL HOLDINGS (PTY) LTD AND 
OTHERS 2020 (2) SA 93 (SCA) 

Company — Winding-up — Voluntary winding-up — Creditors' voluntary winding-up 
— Company may be wound up if it would, soon after resolution to wind up, be unable 
to pay debts in normal course of business — Companies Act 61 of 1973, s 351. 

Company — Winding-up — Insolvent company — Test for commercial insolvency — 
Insufficient liquid assets to pay debts in ordinary course and thereafter continue normal 
trading — Company's current financial position as well as its financial position in 
immediate future to be considered — Company that will in near future be unable to 
meet its obligations is commercially insolvent and liable to be wound up — Irrelevant 
that company's assets exceed its liabilities — Companies Act 61 of 1973, ch 14. 

 

Company — Winding-up — Master — Jurisdiction — Masters at nine main seats of 
High Court exercising jurisdiction over entire province, including areas covered by 
local seats — Jurisdiction of Masters at local seats confined to areas over which those 
courts exercise jurisdiction — Pretoria Master accordingly having jurisdiction over 
liquidation of company with registered office in Johannesburg — Administration of 
Estates Act 66 of 1965, s 2(1)(a)(ii). 

 

Court — High Court — Composition — Single court with nine divisions corresponding 
to provinces, with main seats in all of them and local seats in some — Main seats 
having jurisdiction over entire province, local seats over defined portion thereof — No 
longer appropriate to refer to local seats as local divisions — Superior Courts Act 10 
of 2013. 
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African Global Group (Group) found itself in trouble when banking facilities were 
withdrawn from its operational wing (Operations) following revelations at the Zondo 
Commission of Enquiry about the conduct of its predecessor, Bosasa. As a result 
Group and its holding company (Holdings), acting under s 351 of the (old) 
Companies Act 61 of 1973, on 12 February 2019 resolved to place Operations and 
its subsidiaries in creditors' voluntary winding-up (CVW). But soon thereafter 
Holdings had a change of heart and sought to reverse the CVW by having it declared 
void in the Johannesburg High Court. Its case was that since Operations and its 
subsidiaries were solvent when the resolutions to wind them up were taken, s 79 and 
s 80 of the (new) Companies Act should have been used for their liquidation instead 
of s 351 of the old Act. Therefore the resolutions to wind up and subsequent 
appointment of the liquidators were null and void. Holdings also argued that since 
the companies had their registered addresses in Johannesburg, the liquidators were 
wrongly appointed by the Pretoria Master, and that they therefore lacked locus 
standi.   
The application, though opposed by the liquidators, was granted on the solvency 
issue. In an appeal by the liquidators, the Supreme Court of Appeal — 
Held 
As to the appointment of the liquidators: In 2012 the Constitution was amended to 
constitute a single High Court in South Africa, and in 2013 the Superior Courts Act 
10 of 2013 abolished local divisions and constituted the High Court in its present 
nine divisions, corresponding to the nine provinces, with main seats in all of them 
and local seats in some (see [16]). The local seats were not separate courts and it 
was no longer appropriate to refer to them as local divisions (see [18]). The area of 
jurisdiction of the Masters at the main seats overlapped that of the Masters at the 
local seats situated in their provinces (see [18] – [19]). Since the area of jurisdiction 
of the Master in Pretoria included the entire area of jurisdiction of the Master in 
Johannesburg, Holdings' objection to the appointment of the liquidators by the 
Pretoria Master was without merit (see [19]). 
 
As to solvency: A solvent company could be wound up only under the new Act, and 
for the purposes of the new Act a solvent company was a commercially solvent 
company. Commercially insolvent companies were liable to be wound up only under 
the old Act and could not be wound up under the new Act (see [23]). The test for 
commercial solvency was whether the company had liquid assets or readily 
realisable assets to meet its liabilities as they fell due, and to be met in the ordinary 
course of business, and thereafter whether the company will be in a position to carry 
on normal trading (see [28]). When, for whatever reason, a company was unable to 
access any liquid assets, it was illiquid and unable to pay its debts as they fell due 
(see [29]). 
 
In the present case the inability to pay was imminent once the Group's access to 
banking facilities was terminated (see [30]). Determining commercial insolvency 
required an examination of the financial position of the company at present and in 
the immediate future to determine whether it will be able in the ordinary course to 
pay its debts, existing as well as contingent and prospective, and still continue 
trading (see [31]). In the case of the Group the answer was clearly that it could not — 
substantial sums of VAT, provisional tax and pension-fund contributions due 
primarily by Operations had fallen due for payment on 28 February 2019 and were 
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not paid (see [32]). Another factor that highlighted the commercial insolvency of the 
Group was its inability to afford the security that it would have to pay had there been 
a members' voluntary winding-up or proceedings under s 80(3) of the new Act, 
instead of the CvW (see [33]). Operations and the other companies in the Group 
were therefore commercially insolvent when the resolutions for their voluntary 
winding-up were taken (see [34]). Since this conclusion removed the underpinnings 
of Holdings' case, the High Court application should have been dismissed (see [34]). 
 
The SCA concluded its judgment by pointing out that High Court's insinuations that 
the liquidators would not discharge their duties properly under the supervision of the 
Master and in accordance with the directions of creditors, and that the reason for the 
liquidators' opposition was their own financial interests, were completely unfounded 
(see [42] and [43]). The insinuations verged on the defamatory and there was 
accordingly no justification for the court's de bonis propriis costs order against the 
liquidators (see [46]). 
 

CMC DI RAVENNA SC AND OTHERS v COMPANIES AND INTELLECTUAL 
PROPERTY COMMISSION AND OTHERS 2020 (2) SA 109 (GP) 
 
Company — Business rescue — External company — Whether external company 
subject to business rescue proceedings in terms of Act — Proceedings available to 
'company' — External company not 'juristic person incorporated in terms of this Act' 
— 'Company' properly defined not including external company — Business rescue 
therefore not available to external company — Companies Act 71 of 2008, s 1 sv 
'company' and s 129. 

Company — External company — Whether constituting 'company' — Companies Act 
71 of 2008, s 1 sv 'company'. 

Company — External company — Registration — Whether external company 
registered under Act deemed to have been 'incorporated' under Act, and thereby 
meeting definition of 'company' — Incorporation and registration two distinct processes 
— Registered external company not 'juristic person incorporated in terms of this Act' 
— Companies Act 71 of 2008, s 1 sv 'company'. 

 
The first applicant, CMC, was a company incorporated in terms of the laws of Italy. It 
was an 'external company' for the purposes of the Companies Act 71 of 2008, in that 
it was 'a foreign company [ie a company incorporated outside the Republic] that 
[was] carrying on business . . . within the Republic [of South Africa] . . .' — see s 1 sv 
'external company. Further, it was registered as an external company with the 
Companies and Intellectual Property Commission (the Commission) under the Act — 
see s 23(1). (Note that CMC was in fact registered as an external company under 
the old Companies Act, 1973, but was deemed to have registered as an external 
company under the new Act by virtue of the latter Act's transitional arrangements.) In 
December 2018 CMC's board of directors resolved to place CMC under voluntary 
business rescue in South Africa. It filed the appropriate form with the Commission, 
commencing the process. Shortly afterwards, however, the Commission withdrew 
the proceedings — external companies, it explained, could not be placed under 
business rescue under s 129 of the Act. CMC, in the present proceedings instituted 
by it in the Pretoria High Court, and supported by its two business rescue 
practitioners, sought, in the main, an order declaring that it was validly under 
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business rescue as contemplated in terms of s 129 of the Act pursuant to the above-
mentioned resolution. The Commission opposed the relief. The companiesEsor 
Construction (Pty) Ltd (Esor), Absa Bank Ltd and Stefcor (Pty) Ltd intervened. 
Section 129 of the Act envisioned the placing under business rescue of 'the 
company'.  
 
The key question, then, in the present case, was whether CMC qualified as a 
'company' for the purposes of s 129 of the Act. 'Company' was defined in s 1, the 
general definition section — no definition was provided in s 129 — as including 'a 
juristic person incorporated in terms of this Act'; 'a domesticated company', or a 
'juristic person that, immediately before the effective date was registered in terms of 
the [old Companies Act], other than as an external company as defined in that Act'. 
CMC argued that it, as an external company registered under the Act, was included 
in the general definition in the sense that it was a juristic person incorporated in 
terms of the Act. (See [29].) In support of such proposition, it submitted that an 
external company, when 'registered' in South Africa, was 'notionally' 
incorporated under the Act in South Africa, and therefore met the definition of 
'company'. (It added that a 'juristic person' included a foreign company that 
conducted business in South Africa.) In contrast, the Commission's position was that 
registration as an external company did not result in incorporation of a secondary 
legal entity; that the external company was therefore subject to the laws of the 
jurisdiction within which it was incorporated; and, accordingly, the external company 
was not a 'company' and accordingly not subject to business rescue proceedings 
under the Act. (See [10].) 
Held, that the 'company' definition did not expressly include external companies, 
such as CMC. (See [26].) Such fact had to be considered against a background in 
which the old Companies Act, 1973, under s 2(2), had a catch-all provision — of 
which the 2008 legislature would have been aware — which provided that the 
sections of that Act would apply to every company, including external companies. 
The 2008 Act had no such provision, instead only making specified sections of the 
Act applicable to external companies. The probable interpretation was that the 
legislature intended to exclude external companies from the definition of 'company'. 
(See [26].) Such an interpretation was fortified by the fact that there was a specific 
legislative intent in the 2008 Act to reduce the regulation of external companies to 
promote investment in the South African markets (see [27]). 
Held, further, that CMC's argument that an external company, when registered under 
the Act, was incorporated thereunder — and therefore met the definition of 
'company' — had to be rejected. Incorporation and registration had always been two 
distinct processes. There was simply no 'notional' incorporation when an external 
company was registered in South Africa. (See [34].) Further, s 1(a)(i) of the definition 
specifically excluded an external company as defined in the Act (see [35]). 
Held, accordingly, that business rescue proceedings under s 129 of the Act were not 
available to CMC, being an external company. It was therefore not validly under 
business rescue in terms of s 129 of the Act (see [40]). Application refused. 
 
FURNITURE BARGAINING COUNCIL v AXZS INDUSTRIES (PTY) LTD 2020 (2) 
SA 215 (GJ) 
 
Winding-up — Effect of voluntary winding-up on compulsory winding-up — Voluntary 
winding-up after presentation to court of compulsory winding-up application, but before 
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hearing of application — Companies Act 61 of 1973, s 351; Companies Act 71 of 2008, 
s 80. 

 
In this case, applicant presented a compulsory winding-up application to the court, in 
respect of respondent company, and some time later, but before the hearing of the 
application, a resolution of voluntary winding-up was filed with the Companies and 
Intellectual Property Commission, so obtaining voluntary winding-up (see [23], [27] 
and [38]). 
This came to light at the hearing of the compulsory liquidation application, and the 
issue it raised was whether the voluntary winding-up barred grant of a compulsory 
winding-up order.  
The court held that it did not, in that, on grant of the order, the compulsory winding-
up was deemed to have commenced on the date of presentation of the liquidation 
application to court, which was before the voluntary winding-up, and invalidated it 
(see [49]). 
This approach was bolstered by the apparent legislative intent that: the status quo be 
maintained from commencement of the compulsory winding-up until the grant of the 
liquidation order (see [50]); that a voluntary liquidation obtained between the date of 
presentation to the court of the application for compulsory liquidation, and the 
application's grant, did not supersede the compulsory liquidation proceedings (see 
[51]); and the negative effect if this were the case, which cannot have been intended 
(see [53]). 
 
Compulsory liquidation granted, and it declared that the voluntary liquidation, and 
any steps taken pursuant to it, were ineffective and void (see [61]).  
 

Nedbank Limited v Weideman NO and Others (31/2020) [2020] ZAFSHC 76 (26 
March 2020) 

Sequestration application-trust-factual disputes not enough to not grant order 

This is an opposed application for the provisional sequestration of the estate of the 
trust known as Rorich’s Hoop. The respondents are the trustees for the time being 
of Rorich’s Hoop Trust. 

The following issues are generally of common cause: The applicant is a commercial 
bank and one of the creditors of the respondents. The respondents’ indebtedness to 
the applicant is for an amount of R114 141 801.79 as of 19 December 2019 which 
arises from a facility agreement, a written contract of suretyship agreement for the 
obligations of the trust Angro Fertilizer (Pty) Ltd, five separate instalment sale 
agreements and two written contracts of suretyship for the obligations of the 
trusts Sunset Beach Trading CC, Welgeval and Angro Fertilizer (Pty) Ltd. 

[3] The said credit agreements are secured by a notarial general covering bond 
concluded by the parties on 24 October 2018 and in terms of the said bond certain 
acts of breach of any agreements that the respondents are a party to triggers the 
immediate repayment of the respondents’ indebtedness to the applicant, viz; On 12 
July 2019 a judgment was granted against Rorich Hoop Trust in the amount of 
R2 618 003.29 together with interest and costs, the trust failed to satisfy the 
judgment as a result on 27 September 2019 the trust’s assets were attached by the 
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sheriff, furthermore, Sunset Beach Trading CC one of the trust security providers is 
no longer conducting business due to liquidation and about R10 000 00.00 worth 
of Rorich Hoop Trust’s assets have been disposed of by way of voluntary auction.  

The respondents’ opposition of the application is premised on the ground that there 
are factual disputes pertaining to the amounts owed by the respondents and the 
surrounding circumstances. The figures referred to by the applicant are not correct 
and the debt is not yet due. It was also asserted by the respondents’ counsel that the 
estate of the trust is vast, a forensic audit can assist by putting into perspective the 
accurate state of the assets and the liabilities of the trust. These issues cannot be 
resolved on the affidavits but by way of oral evidence, the court must therefore refer 
this application for hearing on oral evidence. 

[18] The requirements of s 8 (c) and (d) have been satisfied. There are no 
exceptional circumstances warranting the court applying its discretion in the 
respondents’ favour. The sequestration of the respondents will be to the advantage 
of the creditors as the trustees will bring about a convergence of all the assets and 
liabilities of the trust to ensure a fair distribution to the creditors. 

 [22] Taking into consideration all facts of this matter I’m satisfied that there is good 
reason to place the respondents under provisional sequestration. 

 

Botes and Another v Hitachi Construction Machinery Southern Africa Co (PTY) 
LTD (205/2018) [2020] ZANCHC 4 (13 March 2020) 

Business rescue-suretyship-BRP acknowledged the amount due-can do it 

This is an application for leave to appeal to the Supreme Court of Appeal against my 
judgment of 15 March 2019 wherein I ordered inter alia that the applicants (as 
sureties) pay the respondent (as creditor) the outstanding pre-business rescue debt 
and post-commencement financing debt owing to the respondent after Blue Chip 
Mining and Drilling (Pty) Ltd (the principal debtor), had been released from its 
obligations to the respondent following the acceptance and implementation of a 
business rescue plan. 

“The grounds of appeal are briefly as follows:  That I erred in following the obiter 
dictum in Newport Finance Company (Pty) Limited and Another v Nedbank 
Limited 2016 (5) SA 503 (SCA), where the terms of the suretyship in casu are 
completely different to those considered in Newport.  The result being a judgment in 
conflict with the judgment of Rogers J in Tuning Fork (Pty) Limited t/a Balanced 
Audio v Greef and Another 2014(4) SA 521 (WCC); and that I erred in finding that 
the business rescue practitioner validly admitted the principal debtor’s 
indebtedness.” 

With regard to the first ground of appeal, there is no substance in the argument that 
my judgment is in conflict with the judgment in Tuning Fork.  In that matter Rogers J 
was confronted with a situation where the suretyship did not stipulate the position of 
the sureties upon a compromise with the principal debtor.  (See paragraphs 1 and 14 
(iii) of the Tuning Fork judgment.) 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s8
http://www.saflii.org/cgi-bin/LawCite?cit=2016%20%285%29%20SA%20503
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 The Newport judgment dealt with a situation as the one in casu.  I have referred to 
its applicability herein in paragraphs 13 to 16 of the main judgment.  I stand by my 
reasons in this regard. 

I am therefore not of the opinion that an appeal on this ground would have a 
reasonable prospect of success. 

 With regard to the second ground of appeal i.e. the argument that the business 
rescue practitioner could not validly acknowledge or admit the indebtedness of Blue 
Chip, I refer in addition to my reasons in paragraphs 20 to 21 of the main judgment, 
to Two Sixty Four Investments (Pty) Ltd v Trust Bank 1993 (3) SA 384 (W) at p 387 
thereof, where Leveson J stated the following: 

 “Lastly, on this aspect, clause 9 of the deed of suretyship provides that the surety is 
bound by all admissions of liability made by the principal debtor.  It seems to me that 
the acceptance of the respondent’s claim, not merely by the liquidators, but by 
creditors in the second creditors’ meeting of the insolvent company, acting as the 
organ of the Company in a like sense to that used by Gower in his well-known text 
on Modern company Law, of the board of directors or the members in general 
meeting as the organ of the company, is such an admission.  The applicant would be 
bound thereby.” 

 Although this pronouncement by Leveson J was said in relation to liquidations, the 
principle would be applicable to business rescue proceedings as well. 

 This ground of appeal also has no merit.   

The application for leave to appeal is dismissed with costs. 

Lange N.O and Others v Maartens N.O and Others (1094/2019) [2020] ZANCHC 
8 (20 March 2020) 

Business rescue-application to set aside resolution, plan, sale- grounds are no locus 
standi-resolution signed by member of trust as manager of the CC - the CC Act 
specifically provides that a person holding interest for the benefit of a trust inter 
vivos is to be personally liable for the rights and obligations of the close corporation-
he could sign 

Business rescue-- Panamo Properties (Pty) Ltd and Another v Nel and Others 
NNO followed- the process was too far ongoing 

Business rescue-three months no end-There is no authority to the proposition that 
business rescue must cease after three month 

 

http://www.saflii.org/cgi-bin/LawCite?cit=1993%20%283%29%20SA%20384
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The applicants are trustees of an inter vivos trust called Arizma Trust, IT Numbers 
280/2006 (‘the Trust’). The trust holds 100% interest in a close corporation known 
as Blazecor 116 CC (‘Blazecor’), which is cited as the second respondent in this 
application. Blazecor is presently under business rescue and the business rescue 
practitioner appointed to oversee its affairs is the first respondent, Mr Dawid 
Maartens N.O (‘Maartens’). 

The applicants filed this application asking the court to grant them the primary order 
setting aside a resolution that was passed by the first applicant to commence the 
business rescue of Blazecor. The allegation supporting this prayer is that the 
resolution was invalidly passed by the first applicant and therefore, it is null and void. 
Also, the applicants seek ancillary orders to set aside the business rescue 
proceedings, the business rescue plan and the sale by Maartens of certain land 
property known as Koras 412, District Gordonia, Northern Cape (‘the property’). 

The basis for the contention that the resolution is a nullity is that it was passed by the 
first applicant using his capacity as managing member of the close corporation. In 
his founding affidavit the first applicant alleges that he lacked the required locus 
standi to pass the resolution, ostensibly because Arizma, and not him, is the member 
of Blazecor. If it is found that the resolution amounts to a nullity, the applicants 
further submitted that all the processes that were embarked upon pursuant to the 
commencement of business rescue must also be set aside. 

In addition, the applicants further contended, that if it is found that the resolution was 
valid, continuation of the business rescue processes was in contravention of s 132(3) 
of the Act and therefore invalid. They prayed, as a result, that the court should set 
aside business rescue on this ground. Although this ground was not raised in the 
applicants’ founding papers, I am prepared to consider its merits.  

Non-compliance with s133 of the Act 

[11]     The provisions of s133(1) of the Act imposes a moratorium on litigation 
against a company that is under business rescue. The respondents therefore 
called for this matter to be dismissed on the basis that the applicants had not 
obtained consent from Maartens, as business rescue practitioner, or the leave 
of court, to institute the application. That there was no compliance with 
s133(1) is not in dispute. 

[12]     The applicants disputed that s133(1) is applicable in this matter. They argued 
that this matter was not an action against the company in business rescue. 
Rather, so went their argument, this application is meant to assert the rights of 
the company in business rescue. I am therefore called upon to determine 
whether the case is an action ‘against the company’. A positive answer to the 
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question would imply that the applicants were supposed to have asked 
Maartens to consent to the application, alternatively, to apply for leave of court 
to institute the application. 

 [14]     It is settled law that a person may only act against a company that is under 
business rescue if one or more of the circumstances mentioned above have 
been satisfied. This is in respect of both pending proceedings and matters 
which may be instituted after business rescue has started.The respondents 
contend, therefore, that this application does not comply with the 
requirements of the Act and that it should be dismissed with costs. The 
applicants do not deny that one may only act against a company in business 
rescue if the requirements of s133 have been satisfied. Their argument is that 
compliance with the said provisions was not required because the application 
is not against but for the benefit of the corporation. 

 [16]     I add that, in my view, an action that opposes resolutions or mandates given 
to the practitioner in the rescue plan that was approved at the meeting with 
creditors amounts to action against the company. I cannot understand why, if 
the applicants truly wanted to take action for the benefit of the company, they 
did not ask the practitioner to partner them or for his consent to litigate. I 
accept that in terms of s137 of the Act a member of an entity in business 
rescue is still liable for the management of its affairs. That does not mean 
that, in the circumstances of this case, the applicants can simply bypass the 
practitioner and institute action on behalf of the corporation. The excuse that 
this is an application for the benefit of Blazecor stands to be rejected. 

 [19]     I find that the applicants ought to have asked for Maartens’s consent to 
institute this application. Alternatively, they should have asked the court to 
grant them leave to litigate against Blazecor. 

Consideration of the merits 

 [20]      In case I am wrong in finding that the applicants were required to comply 
with the provisions of s 133(1) of the Act, I considered it prudent to deliberate 
the merits of the application. 

[21]       The parties were ad idem that Blazecor was and still is in financial distress. 
That financial disposition is the main reason why the first applicant passed 
the impugned resolution to place the corporation under business rescue. 
When doing so, the first respondent was ostensibly acting in his capacity as 
the sole member of the corporation and therefore sitting in the position akin 
to that of a director of a company. 
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[22]       The current financial position of Blazecor is one of the important 
considerations for the determining the question whether the business rescue 
should be set aside, and, if so, what would be the natural consequences of 
the order. This question is raised because the respondents have contended 
that if an order ending business rescue was to be granted, the court should 
then place Blazecor in liquidation. The applicants have given no compelling 
answer to this issue. 

[23]       Evidence before me suggests that the first applicant was nominated by the 
trustees of Arizma to hold membership in Blazecor. He held the membership 
as a representative of the trust inter vivos. He was the sole member of the 
close corporation. Section 29(1A) of the Close Corporations Act[10] (‘the CC 
Act’) has created a dispensation in terms of which the first applicant as a 
trustee of an inter vivos trust could hold membership in a close corporation. 
Before the introduction of this provision, the CC Act had rendered it 
impossible for a trustee of an inter vivos trust to hold membership (in that 
capacity) in a close corporation. 

[24]       It has to be emphasised that it was only in that capacity that the first 
applicant was able to hold membership in Blazecor, being a representative 
nominated by the other trustees of the trust inter vivos. He could not have 
held that membership position as a trustee of an inter vivos trust other than 
as provided for in s29(1A) of the CC Act. Furthermore, s29(1A)(b) of the CC 
Act stipulates that a person holding membership as a trustee of a trust inter 
vivos shall personally enjoy all the rights and obligations of a member 
between himself and the close corporation. A suggestion that the trust is the 
holder of interest in the close corporation simply cannot be correct.  

[25]       I can find no reason why the first applicant as a person holding membership 
in Blazecor, as trustee of an inter vivos trust, could not have lawfully passed 
the resolution that led to the close corporation being placed under business 
rescue. He is the only person who was charged with the management of the 
affairs of the close corporation. A suggestion that he acted solely in his 
managerial or personal capacity is unfathomable and legally untenable. No 
one else could have validly taken the decision. The co-trustees had no active 
role to play. This is because the CC Act specifically provides that a person 
holding interest for the benefit of a trust inter vivos is to be personally liable 
for the rights and obligations of the close corporation. Also, the applicants 
cannot ignore the fact that the first applicant singularly held the entire 
members’ interest in Blazecor, making him the only person who had the 
capacity to take the decision place the close corporation under business 
rescue. 

[26]       The reasoning that was put forward by the applicants as to why this court 
should find that the resolution which commenced business rescue is a nullity 
is in my view incongruent with the provisions of the CC Act, and, as a result, 
cannot be acceded to. Such contention stands to fail. The member’s interest 

http://www.saflii.org/za/cases/ZANCHC/2020/8.html#_ftn10
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in the close corporation was as a matter of both fact and law held by the first 
applicant, and he held it in his capacity as a nominated representative of the 
trust inter vivos.[13] His relationship with his co-trustees in Arizma bears no 
relevance with respect to the decisions taken on behalf of Blazecor. It is 
relevant that s29(1A)(c) further provides that a close corporation is not: 

“…obliged to observe or have any obligation in respect of any provision of or 
affecting the trust or any agreement between the trust and the member 
concerned of the corporation;” 

[27]       In my view the statutory provision quoted above signifies that the 
relationship between the member representing the trust inter vivos and his 
fellow trustees is of no legal consequence in so far as the administration of 
the affairs of the close corporation is concerned. What is important is that 
only[14] a member of a close corporation has fiduciary responsibilities to 
perform his duties and functions in the best interest of the corporation 
concerned. None of the applicants, as trustees, except for the first applicant, 
had any fiduciary responsibilities towards Blazecor. 

[28]       There is another consideration of importance in this matter. This relates to 
an issue that was raised by Mr van den Bogerts, on behalf of the first and 
second respondents, that the applicants were precluded and could no longer 
challenge the validity of the resolution as the meeting of creditors had 
already taken place and the business rescue plan already adopted. He relied 
on the authority from the case of Panamo Properties (Pty) Ltd and Another v 
Nel and Others NNO where it was held that: “[13]      Secondly, the time for 
bringing such an application is restricted. An application to set aside the 
resolution may be brought at any time after the date of adoption of the 
resolution, once a business rescue plan has been adopted, the time for 
challenging a resolution is past. Whatever, flaws may have been present 
before that time become that time become of purely historical importance 
thereafter.” (Emphasis Added)    

[29]       The applicants did not present any persuasive counter argument for this 
submission. Mr Janse van Rensburg conceded that he had no legal authority 
to quote in order to rebut this submission. He however persisted with his 
submissions that the court should still find in the applicants’ favour. The SCA 
authority binds this court and leads me to a conclusion that the time period 
for challenging the validity of the resolution that began the business rescue 
of Blazecor has long passed. On this ground too, the application to set aside 
the impugned resolution has to fail. 

[30]       The applicants’ second ground for challenging the present business rescue 
was that the proceedings should have come to an end within a period of 
three months. They argued that in terms of s132(3) of the Act the only way in 
which business rescue could continue beyond the period of three months is 

http://www.saflii.org/za/cases/ZANCHC/2020/8.html#_ftn13
http://www.saflii.org/za/cases/ZANCHC/2020/8.html#_ftn14
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if there was an extension that was granted by a court. It is common cause 
that a period of three months has long passed since business rescue 
proceedings started. It is further common cause that there is no court order 
extending Blazecor’s business rescue. 

 [34]       There is no authority to the proposition that business rescue must cease 
after three months if it has not been extended by the court. Mr Janse van 
Rensburg, the applicants’ counsel, conceded that no such authority existed, 
but implored this court to interpret the provision as implying that business 
rescue proceedings end after three months when there has been no 
extension. I do not agree with this interpretation, which is based on 
unwarranted creativity as opposed to relying on settled principles.  

[52]     In the premises, the application is dismissed with costs. The applicants are 
ordered to pay the costs of this application on a punitive scale as between 
attorney and client. 

Caratco (Pty) Ltd v Independent Advisory (Pty) Ltd (Case no 982/18) [2020] 
ZASCA 17 (25 March 2020) 

Business rescue- practitioner-fees-success fee- whether special fee for 
remuneration of business rescue practitioner outside of s 143 prohibited – special 
fee agreed with creditor of company under business rescue – whether void for 
illegality or contrary to public policy – business rescue practitioner’s duties under ss 
75 and 76 considered. 
 
This is an application for leave to appeal against an order of the Gauteng Local 
Division of the High Court (Makume J) ordering the applicant, Caratco (Pty) Ltd, to 
pay to Independent Advisory Services (Pty) Ltd (IAS) the amount of R2 280 000 plus 
costs on an attorney and client scale. IAS claimed the amount from Caratco as a 
‘success fee’ for having implemented the business rescue of a financially distressed 
company, Galaxy Jewellers (Pty) Ltd. Caratco is a creditor and holds an indirect 
controlling interest in the Galaxy group of companies. It is therefore a company 
‘related’ to Galaxy as envisaged in s 2 of the Companies Act 71 of 20081 (the Act). 
IAS sued Caratco because it alleged that Caratco had undertaken liability for 
payment of the success fee. Caratco denied liability, but the court a quo rejected all 
its pleaded defences and also refused it leave to appeal against the order. Caratco 
then applied for leave to appeal to this court, which referred the application for oral 
argument in terms of s 17(2)(d) of the Superior Courts Act 10 of 2013, with the 
parties having to be prepared to address the court on the merits if necessary. 
 
The court a quo, therefore, had little difficulty in finding that Caratco had agreed to 
pay the success fee of R2 million (plus VAT) and that it had failed to establish any of 
its defences, including the illegality and public policy defences, which I shall consider 
later. The learned judge was also correct in drawing an adverse inference against 
Caratco for having failed to call Watson and Holfeld, and in finding that a punitive 
costs order was warranted against it for the manner in which it had conducted the 
litigation. 
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[13] The first difficulty with this contention is that s 143 regulates the remuneration of 
business rescue practitioners by the company under business rescue. It says 
nothing about any other fee arrangements that may be concluded between a 
practitioner and a third party, which is what the agreement in issue in this case is. 
So, whatever the scope of s 143 regarding such fee arrangements, it does not apply 
here.  
[14] But even if we accept the dubious proposition that s 143 is the sole basis by 
which business rescue practitioners may be paid, there are no indications in the 
section suggesting that an agreement that does not fall within its ambit is void. In the 
absence of any such clear expression, the question as to whether or not the 
agreement is void depends on whether this inference may be drawn from the 
language of the statute, or put differently, whether such intention may be imputed to 
the lawmaker. One such indication would be if the statute penalises the act; it could 
then be said to impliedly prohibit it and render it null and void. But this is not a hard 
and fast rule. It is only if a court is convinced that the lawmaker intended to invalidate 
the act that a court would so hold.5 Section 143 contains no language entitling a 
court to draw any such inference, much less here where the agreement is with a 
third party.  
5  
[15] Realising the difficulties it faced relying on s 143 to invalidate the agreement, 
Caratco attempted to bolster its case by relying generally on two other provisions, ss 
75(3) and 76. It pleaded that because a business rescue practitioner has the powers 
to manage and control the company in terms of s 140(3)(b),6 and the 
responsibilities, duties and liabilities of a director as set out in ss 75(3) and 76, its 
failure to fulfil its responsibilities and duties for which these sections provide renders 
the agreement void.7  
[16] Section 75 deals with a director’s duty not to have personal financial interests in 
future or existing contracts with the company.8 Section 140(3)(b) 
 
imposes the same general obligations and fiduciary duties of a director under s 75 
upon a business rescue practitioner when he or she assumes this responsibility, 
mutatis mutandis.9 The directors remain in office under s 137(2) acting under the 
practitioner’s authority. The practitioner does not become a director. At common law, 
which applies to s 75, a director has a fiduciary duty to avoid any conflicts of interest 
with the company. In general, therefore, a director cannot have an interest in a 
contract with the company unless it approves the contract at a general meeting after 
disclosure of the interest by the director. Where no disclosure is made the contract is 
voidable (not void) at the company’s instance. 
 
[24] What remains is Caratco’s public policy defence. It contended that the 
agreement is contrary to public policy on two grounds: First, it said that Klopper 
‘subverted the democratic vote of the majority of creditors’ by claiming the debt 
under the pretext that it was due in terms of s 143, when it was not. In this regard s 
143(3) provides for a meeting of the creditors to consider and approve the proposed 
agreement, and s 143 (4) provides for a creditor, who voted against the proposal, to 
apply to a court within 10 business days of the meeting for an order setting aside the 
agreement on the grounds that it is not just and equitable or that the fee charged is 
egregiously unreasonable having regard to the financial circumstances of the 
company. Thus, submitted Caratco, the other creditors could have secured a greater 
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dividend for themselves than the amount they received and the conclusion of the 
private treaty between IAS and one of the creditors – Caratco – without disclosure to 
the other creditors was inimical to the legislative purposes of the Act.  
[25] Secondly, and related to the first ground, it contended that because business 
rescue practitioners have a duty of impartiality and independence towards the 
company under business rescue, the agreement for payment of a success fee with a 
single creditor without seeking the approval of the general body of creditors offended 
this duty. This is so, it is contended, because the creditor with whom the agreement 
is concluded would be ‘captured’ by the business rescue practitioner and secure its 
own interests outside of the general body of creditors. This implied that there was 
some sort of bribery or collusive behaviour between the practitioner and the creditor.  
[26] These submissions were not only extraordinary but utterly without any merit. It is 
trite that it is for the party seeking to impugn an agreement on public policy grounds 
to plead and prove the facts upon which it is founded.15 Caratco has done neither. 
Even worse, the proven facts are against it.  
[27] The evidence reveals that Klopper had initially included the success fee in the 
draft business rescue plan that he had prepared on 19 February 2016, which would 
be voted on as envisaged in s 143(4). However, Holfeld requested him to delete the 
fee from the plan so that it could be dealt with in a separate agreement with another 
company – Outlast (Pty) Ltd – that is also controlled by Mr Watson and his co-
directors. Klopper agreed to this proposal. That agreement never materialised 
because Caratco subsequently undertook liability for the payment of the success fee. 
So, when Galaxy’s creditors and shareholders adopted the business rescue plan on 
1 March 2016 there was no separate success fee to be voted on. There was 
therefore no factual basis for the suggestion that Mr Klopper was subverting the 
democratic vote of the creditors by agreeing to delete the success fee at Mr Holfeld’s 
request. If there was any prejudice to the other creditors that would have to be laid at 
Caratco’s door, not IAS. 
[28] The facts, however, show there was no prejudice to any creditor either. Caratco 
submitted that in consequence of the fee, the creditors had to take less money than 
was otherwise available for distribution to them. But Mr Klopper’s evidence 
contradicted this expressly. He testified that the fee had no financial impact on 
creditors at all as it was an additional amount that Caratco had undertaken to pay. It 
was not earmarked for the creditors and if they were dissatisfied with their dividend, 
they would have voted against it, but they did not.  
[29] It hardly lies in the mouth of Caratco, which seeks only to avoid having to meet 
its payment obligations, to now opportunistically invoke some unproven prejudice to 
creditors, to this end. If this was truly its concern, it would have joined the other 
creditors to enable them to make this case. 
 
The application is accordingly dismissed with costs. 
 
Business Rescue-Practice note for Business Rescue 1 of 2020: effective 1 
April 2020 
 

The CIPC issued a practice note indicating what forms should be lodged and to 
whom when initiating a business rescue. 
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Van Rensburg N.O and another v Master of the High Court, Pretoria and 
another [2020] JOL 46991 (GP)  
 
Liquidation and distribution accounts- objections-Master did not fulfil his duties 

Section 407(2) of the Companies Act.  

Costs-Liquidations-attorney cots-when not allowed- statutory affirmation-section 74 
of the Insolvency Act 24 of 1936  

The First Applicant and the Second Applicant are the joint liquidators of 

BOSCHPOORT ONDERNEMINGS (PTY) LIMITED (IN LQUIDATION) ("the 

Company';. During September 2018 the Applicants instituted this application 

("the main application") under case number 65015/2018. THE MASTER OF 

THE HIGH COURT, PRETORIA ("the Master'; was cited as the First 

Respondent and "Wessels" as the Second Respondent. The relief sought in the 

main application is that the Master be ordered to make a ruling in respect of the 

objection of Wessels to the first corrected Liquidation and Distribution Account 

in relation to the winding-up of the Company. In respect of costs the Applicants 

sought an order that the costs be costs in the administration of the winding-up 

of the Company except where the application was opposed, in which case the 

party opposing be ordered to pay the costs.  

[3] The mandatory interdict sought by the Applicants against the Master is in terms 

of subsection 407(2) of the "old" Companies Act, Act 61 of 1973 ("the 

Companies Act';. Section 407 of the Companies Act deals with objections to 

accounts in winding-up proceedings and subsection (2) provides that "If the 

Master is of the opinion that any such objection ought to be sustained, he shall 

direct the Liquidator to amend the account or give such other directions as he 

may think fit". The main application was served upon the Master on the 10th of 

September 2018. Whilst the Master elected not to oppose the relief sought in 

the main application, Wessels (cited on the basis that he had a material interest 

in the outcome of the main application but against whom no relief was sought) 

elected to do so and filed a notice of intention to oppose the main application on 

the 14th of September 2018.Thereafter, Wessels filed his answering affidavit in 

the main application on the ih of December 2018. The Applicants filed their 

replying affidavit in the main application on the 14th of May 2019. 
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[4] At that stage the sole issue to be decided by this court in the main application 

was one of fact, namely whether or not the Master had made a decision in 

respect of the objection lodged with him by Wessels and, if he had sustained 

the objection, whether or not he had directed the liquidators to amend the 

account or act in terms of any other directions he may have seen fit. The merits 

of the objection and the decision of the Master in respect thereof, were never 

relevant to the decision to be made by this court in the main application. In the 

premises, one would have expected any "dispute" arising therefrom to be easily 

resolved. At the end of the day the Master had either dealt with the objection or 

he had not. This is a matter of fact. More particularly, it could reasonably have 

been expected that it would be a relatively simple matter to ascertain (through, 

inter alia, relevant documentation and/or civil correspondence) if the Master had 

complied with his statutory obligations in terms of subsection 407(2) of the Act. 

Further, if there was any confusion in this respect, same could also have been 

resolved in the same manner. Regrettably, this did not happen. As a 

consequence thereof the parties managed, between them, to generate some 

544 pages of affidavits and annexures thereto, in what can only have been an 

extremely costly exercise. 

Master deals with all of the objections made by Wessels. The Master sets out a 

history of a number of objections submitted to him but fails to illustrate which 

specific objections have and have not been dealt with by him. It is this failure 

which, in the opinion of this court, has given rise to much confusion, by all 

parties in the main application. Most particularly, the Master has failed to deal 

with, at all, the major concern of the Applicants in respect of the fourth query 

sheet (dealt with earlier in this judgment) where the Master has stated "The 

objections are still applicable". 

[13] In the premises, there seems little to suggest that the Master has complied fully 

with the statutory obligations imposed upon him in terms of subsection 407(2) of 

the Companies Act.  

 [17] Orders in respect of costs de bonis propriis have in effect been given statutory 

affirmation in matters related to insolvent estates. Section 74 of the Insolvency 

Act 24 of 1936 (as amended) states: 
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"Improper advising or conduct of legal proceedings 

If it appears to the court that any attorney or counsel has, with intent to benefit 

himself, improperly advised the institution, defence or conducting of legal 

proceedings by or against an insolvent estate or has incurred any unnecessary 

expense therein, the court may order the whole or part of the expense thereby 

incurred to be borne by that attorney or counsel personally."12 

On the facts of the case as they presented themselves in the main 

application and despite the fact that Wessels was unsuccessful in his opposition 

thereto, there is nothing to suggest that the attorneys representing Wessels 

acted negligently or unreasonably to a serious degree when advising their client 

to seek costs de bonis propriis from the Applicant's attorneys. This was based 

on the premise that, inter alia, the Applicant's attorneys were negligent or 

unreasonable in pursuing the main application when they should have known 

that any order granted would be moot. As stated earlier, this line of reasoning 

on behalf of the attorneys representing Wessels came about as a result of what 

Wessels and his attorneys believed the Master had done, namely, sustain his 

objection. This belief, also as stated earlier, was largely (if not solely) 

attributable to the inaction displayed by the Master in the main application and 

his attitude thereto. In the premises, the counter-application cannot succeed. 

 [21] In the premises the court makes the following order: 

1. The Master of the High Court (Pretoria) is to comply fully with the provisions 

of subsection 407(3) of the Companies Act 61 of 1973 (as amended) in 

respect of the objection lodged by the Second Respondent (JOHANNES 

STEPHANUS WESSELS) and as more fully described in paragraph 8 of the 

founding affidavit at page 9 of the application papers; 

2. The Master of the High Court of South Africa (Pretoria) is to comply with 

paragraph 1 hereof within THIRTY (30) days of the granting of this order; 

3. In respect of the application under case number 65015/2018 instituted by 

way of Notice of Motion dated the 4th of September 2018 at pages 1 to 3 of 

the application papers the First Applicant; the Second Applicant and the 

Second Respondent are to pay their own costs; 

4. The application instituted by way of the Notice of Motion dated the 30th of 
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October 2019 at pages 545 to 548 of the application papers and the 

counter-application instituted by way of the Notice of Motion dated the 5th of 

November 2019 at pages 703 to 705 of the application papers, are 

dismissed with no order as to costs. 

5. In respect of the application and counter-application as set out in paragraph 

4 hereof the attorneys HAASBROEK & BOEZAART ATTORNEYS and 

JACO ROOS ATTORNEYS INCORPORATED are not to receive any 

payment from their respective clients and shall be liable to pay any costs 

and/or expenses incurred in respect thereof, such to include but not to be 

limited to, inter alia, disbursements to any third parties. 

 

EVZ Industriele Dienste 2 CC v Early Moon Trading 361 CC [2020] JOL 46972 
(GP)       

Application for liquidation-  proceedings are not for settling disputes between the 
parties. However the dispute must be genuine and raised on reasonable grounds         

The Applicant, alleging to be a creditor of the Respondent company, Early Moon 

Trading 361 CC ("EMT"), is seeking an order placing EMT under final liquidation on 
the basis that EMT is commercially insolvent based on its inability to pay its debts as 
set out in s 345 (1) (a), of the Companies Act 61 of 1973 ("the Act"), alternatively on 
s 81 (1) (c) (i) and (ii) as read against s 163 of the Companies Act 71 of 2008 ("the 
2008 Act"). 

[2] EMT is a Close Corporation which specialises in contractor projects relating to 

plumbing, general and building construction as well as civil engineering. Its main 
client being the Municipalities. 

[3] The Applicant is a Close Corporation with a sole member that did business with 
EMT as a sub-contractor on some of the contractor projects that EMT would have 
been commissioned to do by the Municipalities, delivering roads and infrastructure 
services for EMT. 

Historical Background 

(4] It is common cause that on or about 4 September 2013 the Applicant and EMT 

concluded a subcontractor agreement that was partly verbal and partly written on 
two main contractor projects that were awarded to EMT by the City of Tshwane 
Municipality, namely, the Mopani Unit B and Garankuwa Unit 1. 

[5] The Applicant delivered in terms of the subcontractor agreement the related road 

services to the Municipality between the period 18 April 2013 and 26 October 2016. 
ETM 
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proceeded to issue invoices dated 6 October 2015 and 4 May 2016 in respect of 
those services to the Municipality. ETM failed to make or produce certain payments 
as agreed and was in breach of the agreement. Applicant alleges that an amount of 
R 1 476 369.05 is owing plus interest calculated at 10.5% per annum from date of 
invoice. 

(6] Notwithstanding Applicant's numerous demands for payment, the amount 
remains owing. The Applicant consequently through its attorneys issued and sent a 
letter in terms of the provisions of s 345 of the Act. The twenty one (21) day period 
as stipulated in the Act expired without ETM making a payment or tendering any 
security to the debt. According to the Applicant there was no response at all. 
Consequently the Applicant alleges that ETM is commercially insolvent and avoiding 
the payment of its lawful creditors, alternatively not in a position to make such 
payments. It in view of that believes that the debts owed by ETM to all its creditors 
could be sufficiently settled through the sale of the Respondent's assets. 

(7] ETM denies that the correct amount owed to the Applicant is an amount of 

Rl 476 369.05 plus interest, but an amount of Rl 157 787.95. It disputes that the 
amounts due are R671 202.00 and R799 194.05 but RS45. 71 and 617 512.95 
respectively. The amounts having been recalculated by the Municipality and a 10% 
deduction effected. 

[8] In its Answering Affidavit ETM opposes the application, proclaiming to be 

commercially solvent and undertaking to pay the amount of Rl 157 787.95 it alleges 
is owing to the Applicant into the trust account of its attorneys until finalisation of the 
matter. 

[9] ETM also disputes that the amounts are (due to be paid) payable, which stance it 

alleges to have instructed its attorneys to convey to the Applicant in response to the 
s 345 letter, that the money will be paid to it only after the arbitration process 
between the Tshwane Municipality and its sister company called Misty Blue Tradings 
CC ("Misty Blue") is finalised. The sole member of ETM is also a sole member of 
Misty Blue Tradings CC. Misty Blue has also engaged the Applicant as subcontractor 
for the contractor projects awarded to it by the Tshwane Municipality in Soshanguve, 
a different area. Tshwane Municipality is claiming back from Misty Blue an amount of 
RS 575 933.00 it alleges is an overpayment Tshwane Municipality made or undue 
enrichment on that contract. Misty Blue Trading paid over the amount to the 
Applicant. ETM alleges that if the Municipality is successful in the arbitration the 
Applicant will have to repay the money to Misty Hills to be paid back to the 

Municipality. Subsequently any money held on behalf of the Applicant will be paid to 

Tshwane Municipality and any shortfall be paid by the Applicant directly to Tshwane 

Municipality. 

[10] As a result of the close relationship between the two companies being owned by 
the same person therefore represented by the same deponent who is a sole member 
of the two companies and Mr Muller, a sole member of the Applicant, they came to 
an agreement that EMT will withhold any amounts due by it to the Applicant pending 
finalisation of the arbitration between the Tshwane Municipality and Misty Blue 
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Trading. Only in the event that Misty Blue is successful, will the money due by ETM 
become payable to the Applicant. 

(11] ETM has therefore submitted that the Applicant entitled to payment only on 
success of Misty Blue in the arbitration. Furthermore ETM denies that payment of 
interest on the invoiced amounts was agreed upon. It alleges that payment into its 
attorneys' trust is sufficient security for the alleged debt and therefore argues that the 
Application be dismissed or alternatively the matter be sent to trial. 

(12] The Applicant in its Reply maintains that the contract between itself and the 

Respondent was exclusive and did not include any other party, a subcontractor or 
the client, that is Tshwane Municipality directly. It alleges not to have a relationship 
with the client or to have been nominated as a subcontractor in that contract. The 
Applicant therefore argues that it was entitled to invoice and receive payment as and 
when the work that it had done had been measured by ETM's appointed engineer, 
Lameck Mtete. It pointed out that It had physically done the work on behalf of ETM 
and the latter has been paid for it. 

[13] The Applicant furthermore confirmed that after the s 345 letter was sent to ETM, 
it received a letter from ETM attorneys stating that their client disputes that the 
amounts due and owing are payable in terms of the agreement, the correctness of 
the amounts and that it is duty bound to pay. It further confirmed that its attorneys 
were also informed that payment would be made into the trust account of ETM 
attorneys. Applicant however indicates that its attorneys had then requested proof 
that the money had been paid into the Attorneys account and an undertaking that it 
would not be disposed of or repaid to Tshwane Municipality until litigation has been 
finalised. Neither an undertaking nor confirmation of payment into the trust account 
of ETM's attorneys has been received until the filing of Applicant's Replying Affidavit. 

(14] The Applicant asserts that it is within its right to bring up the Application and in 
the absence of proper security, the deemed provisions of s 345 of the Act apply and 
it therefore must succeed in its application. Also in the absence of security, what is 
stated in the correspondence confirms that ETM is commercially insolvent. 

[15] What later transpired was a filing of Supplementary Affidavits by ETM confirming 
that the undertaking has been fulfilled in that the amount as indicated in the Affidavit 
has now been paid into the Attorney's trust account and applies for the court to 
exercise its discretion to allow the Affidavits. The Affidavit was deposed to by the 
ETM's attorney of record. The filing was opposed by the Applicant on the basis that it 
was irregular since it was filed without seeking the court's consent. 

(16] The Affidavit was for explanatory purposes, intended to bring to the attention of 
the court the fulfilment of the undertaking albeit, late. The Affidavit indicated that the 
amount was erroneously kept in the s 78 investment account which was not a trust 
account and had to be transferred to the trust account. The alternative would have 
been a submission from the bar which the court was inclined not to accept. The 
Affidavits were allowed on that basis, having considered the argument by both 
Counsel. 

(17) Having accepted the Supplementary Affidavits the onus was upon the Applicant 
to prove that ETM is indeed commercially insolvent irrespective of it raising a 
defence that an agreement exists to defer payment (dispute of fact) and having now 
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fulfilled an undertaking to pay the amount into the trust account, albeit after the 
pleadings. The Applicant must establish its entitlement to an order on a prima facie 
basis that the dispute raised by the ETM is not genuine or based on reasonable 
grounds. That is determined at the time when the deemed insolvency is to be 
assumed. 

Legal framework 

(18). Irrespective of the ground upon which an application for winding up is brought, 
the court has a discretion whether or not to grant a winding up order; F & C Building 
Construction Co (Pty) Ltd v Macshei Investments (Pty) Ltd 1959 (3) SA 841 (D) at 
844; SAA Distributors (Pty) Ltd v Sport en SPEL (Edms) Beperk 1973 (3) SA 371 © 
at 373. The court's discretion has to be exercised judicially mindful of its inherent 
jurisdiction to prevent abuse of its processes. 

(19) Whether a Company is able or not to pay its debts, the liquidation proceedings 
are not meant for the enforcement of a debt that the debtor company disputes on 
bona fide and reasonable grounds; see Badenhorst v Northern Construction 
Entreprises (Pty} Ltd 1956 (2) 

SA 346 Tat 347H·348C. The liquidation proceedings are therefore not for 
determining if the amount owing or due is payable. The proceedings are not for 
settling disputes between the parties. However the dispute must be genuine and 
raised on reasonable grounds. ETM will have to show on a balance of probabilities 
that the defence raised is genuine and reasonable. 

(20) The fact that one is factually unable to pay one's own debts or commercially 
deemed to be insolvent, is not a bar to raising a defence if it is bona fide and based 
on reasonable grounds. The Respondent will have to show on a balance of 
probabilities that its indebtedness 

to the Applicant is disputed on bona fide and reasonable grounds, the court will 
thereupon refuse the winding up order, in which case the wind up proceedings may 
be postponed until the dispute has been adjudicated upon in the right forum. In that 
case it would consequently not be enough that the Applicant has made a case on the 
probabilities. 

(21] On the other hand the Respondent does not have to establish, even on 
probabilities 

that the company under his direction will as a matter of fact succeed in an action 
which might 

be brought against it by the Applicant to enforce the disputed claim. It must just show 
that 

the alleged facts if proved at the trial, would constitute a good defence to the claims 
against 

it; see Huiser -Reuter and Another v Heg Consulting Enterprises {Pty) ltd (Lane Fey 
NNO 

Intervening 1998 (2) SA 208 (C) at 218D-219C. Notwithstanding Applicant having 
established 
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its claim on a prima facie basis, a court will ordinarily refuse application if the claim is 
bona 

fide disputed on reasonable grounds. 

{22] The court determines if the defence is bona fide (genuine). Bona /ides are a 
question 

of fact. In Orestisolve v NDFT Holdings 2015 (4) SA 449 (WCC) Rogers J stated at 
5411-542B 

that: 

"bona /ides in the context of the Badenhorst -rule, does not in my view require that 

the company should hold a belief that at trial its defence to the claim would definitely 

succeed or even be more likely than not to succeed. It would be sufficient, I think, 

that the company genuinely wishes to contest the claim and believes it has 

reasonable prospects of success." (my emphasis) 

[23] It is therefore not for this court to determine whose version is correct, whether or 
not 

the debt due is payable. Only after the dispute is resolved (a due debt has been 
established) 

can the Applicant proceed to apply for the winding up of the debtor company, when 
the court 

will then determine if indeed there is a cause for the latter's liquidation, see 
Orestsolve. 

[24) Section 345 (1) reads: 

(1) a company or body shall be deemed to be unable to pay its debts if- 

(a) a creditor, be cession or otherwise, to whom the company is indebted 

in a sum not less than one hundrend rand then due- 

(i) has served on the company, by leaving the same at its 

registered office, a demand requiring the company to pay the sum so 

due;or 

(ii) , ... 

And the company or body corporate has for three weeks thereafter neglected 

to pay the sum, or to secure or compound for it to the reasonable satisfaction 

of the creditor; or, .... 

(25] The section therefore sets out that a company shall be deemed to be unable to 
pay its 
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debts on non-payment in response to a statutory demand. A company is however 
not deemed 

to be unable to pay its debts merely because an established claim has not been paid 
or 

secured; what must be shown is that the company has neglected to pay or secure or 

compound for the claim. The word neglected" found not to be proper (as in English 
decision) 

to describe a refusal to pay where the claim is bona fide disputed on some 
substantial 

ground; see Lympne Investments ltd [1972) 2 All ER 385 (Ch) at 389. 

[26] Despite the deemed inability to pay debts created by s 345 (1) (a), if the 
evidence 

shows that the company is not in fact commercially insolvent, it may also be relevant 
in this 

regard that the company's failure to pay is attributable to a genuine dispute 
concerning the 

claim, even if the court in the event considers the grounds of dispute ill founded. 

[27] Applicant is represented by Mr Wessels and EMT by Mr Harmse. Following the 
issues 

in dispute being defined, Mr Harmse referred to [16] of Orestsolve t/a Essa 
Investments/ NDFT 

Investments 2015 (4) SA 449 wherein reference is made to In Ter Beek United 
Resources CC 

Page 16 

and Another 1997 (3) SA 315 ©, where the court considering a statutory demand 
given in 

terms of the comparable provisions of the Close Corporation Act 69 of 1984, Van 
Reenen J 

found that the Company was not, at the time of the statutory demand, bona fide 
disputing 

the claim on reasonable grounds. He thus concluded that the company had indeed 
neglected 

to make payment going on to express a view that the deeming effect of a statutory 
demand 

could be neutralised by evidence rebutting the inference of an inability to pay, in that 
case, 

evidence of protracted settlement negotiations; at 3301-332A. Rogers J was of the 
opinion 
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that the deeming effect may be neutralised by the company's refusal to make 
payment in 

response to statutory demand, particularly in conjunction with other circumstances, 

providing a basis for the court to exercise its discretion against liquidation. 

Analysis 

(28] In casu the fact that there is a debt and how it arose is not in dispute. The 
amount of 

the debt was supposedly in dispute although the Applicant in its Reply has 
challenged or 

responded to ETM's allegation on the amount. Also ETM contended that the amount 
although 

due, it is not yet payable. "Not payable" in the context where it means that the 
specified 

amount of money although due, the time has not arrived where payment is required. 
ETM 

argues the debt has been incurred, but that payment does not need to be remitted 
until there 

is completion or finalisation of the arbitration proceedings as per agreement between 
the 

parties. 

[29] The Applicant has in its Founding Affidavit alleged that upon issuing a statutory 

demand there was no response nor was security tendered, that being the case, ETM 
is 

deemed commercially insolvent, there being no de facto finding or allegation of it 
being 

factually insolvent. ls therefore a bona fide dispute, a genuine defence? 

[30] Actually ETM responded to the demand, through its attorneys who informed the 

Applicant's attorneys that ETM disputes the claim specifically the correctness of the 
amount 

of the debt, indicating exactly what is owed according to ETM and that the money 
was not 

yet due for payment. The Applicant's attorneys were also informed as per ETM's 
undertaking 

that the money will be paid into the trust account of ETM's attorneys and to be paid 
to 

Applicant only on finalisation of the litigation. The allegations are confirmed by the 
Applicant. 
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The only litigation process ongoing at the time was between the Tshwane 
Municipality and 

Misty Blue. It is therefore evident that ETM raised a dispute on the actual amount of 
the debt 

and also on whether the debt is due and payable at the time of the demand, prior the 

Application. The response by the Applicant in the letter was not a denial of the 
allegations 

made by ETM but instead a demand that confirmation of payment to the attorney's 
trust be 

furnished and duly requesting an undertaking that the money will not be paid over to 
the 

Municipality until finalisation of the litigation. 

(31] ETM has also alleged in relation to the delayed payment that an agreement was 

entered into with the Applicant represented by Muller, the Applicant's sole member, 
that the 

money will be due and payable after finalisation of the arbitration proceedings. 
Although the 

Applicant denies the existence of such an agreement it has nevertheless confirmed 
that it 

agreed that on payment of the money into the attorney's trust, ETM delay the 
disposal of the 

amount until finalisation of the litigation. On the question of the agreement there 
being a 

dispute of fact, the court is enjoined to apply the Plascon-Evans Rule. The main 
consequence 

is simply that, in terms of the above-mentioned general rule, where the affidavits in 
this case 

Page 17 

raise real and bona fide disputes of fact, the court is bound to accept the 
respondent's version 

of the facts. The matter is to be decided on the version of the Respondent, looking at 
what 

Applicant has admitted, the agreement to delay payment did exist. It therefore 
cannot be said 

that there was neglect in response to the Applicant's s 345 demand. ETM did raise a 
dispute 

at the time, that judging by the Applicant's response was "bona fide" and premised 
on 
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reasonable ground," confuting the deemed inability to pay. 

[32] On the question of whether or not ETM is factually insolvent, no facts were put 

forward by the Applicant to substantiate its allegations from which the court could 
determine 

ETM actual financial status. It has argued however that the fact that, notwithstanding 
having 

received the payment from the Municipality, ETM could not pay the amount into its 

Attorneys' trust account in accordance with its undertaking indicate that it was 
factually 

insolvent. ETM's subsequent payment of the money into the attorney's trust account 
rebuts 

the mentioned presumption or inference of factual insolvency. The lateness sways 
the issue 

of the costs of the Application. 

[33] Furthermore Applicant argued that ETM's final winding up would be just and 
equitable 

for the same reason, that despite receiving payment earmarked for payment to the 
Applicant 

ETM failed to pay it to the Applicant. This must fail also on the basis that the amount 
has been 

paid into the trust account, albeit late. The payment therefore rebuts an allegation 
that ETM 

is not capable of meeting its current creditor demands, specifically that of the 
Applicant. The 

Applicant had allegedly agreed with ETM that the money can be kept in trust and 
disposed on 

the finalisation of the existing litigation. 

{34] A recent decision of the SCA in Freshvest Investments {Pty) Ltd v Morabeng Pty 
Ltd 

(1030/ 2015 [2016] ZASCA 168) confirmed that If a defence is not unreasonable and 
if a lack 

of bona / ides cannot readily be inferred from the papers, the liquidation application 
is likely 

to be dismissed. 

[35] Under these circumstances the Applicant has failed to establish a case for the 
winding up of ETM, the Respondent. 

The following order is therefore made: 
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1. The Application for the winding up of the Respondent is refused. 

2. No order as to costs. 

 

Nedbank Limited v Weideman N.O and others [2020] JOL 47063 (FB) 

Sequestration application-  

This is an opposed application for the provisional sequestration of the estate of the 
trust known as Rorich’s Hoop. The respondents are the trustees for the time being of 
Rorich’s Hoop Trust.debt proven-opposition weak 

[2] The following issues are generally of common cause: The applicant is a 
commercial bank and one of the creditors of the respondents. The respondents’ 
indebtedness to the applicant is for an amount of R114 141 801.79 as of 19 
December 2019 which arises from a facility agreement, a written contract of 
suretyship agreement for the obligations of the trust Angro Fertilizer (Pty) Ltd, five 
separate instalment sale agreements and two written contracts of suretyship for the 
obligations of the trusts Sunset Beach Trading CC, Welgeval and Angro Fertilizer 
(Pty) Ltd. 

[3] The said credit agreements are secured by a notarial general covering bond 
concluded by the parties on 24 October 20181 and in terms of the said bond certain 
acts of breach of any agreements that the respondents are a party to triggers the 
immediate repayment of the respondents’ indebtedness to the applicant, viz; On 12 
July 2019 a judgment was granted against Rorich Hoop Trust in the amount of R2 
618 003.29 together with interest and costs, the trust failed to satisfy the judgment as 
a result on 27 September 2019 the trust’s assets were attached by the sheriff, 
furthermore, Sunset Beach Trading CC one of the trust security providers is no 
longer conducting business due to liquidation and about R10 000 00.00 worth of 
Rorich Hoop Trust’s assets have been disposed of by way of voluntary auction. 

 [14] The respondents’ inability to pay the debts of the trust is demonstrated by the 
adverse court judgment, the voluntary sale of its assets in an auction and the 
liquidation of one of its security providers, Sunset Beach Trading CC. The applicant’s 
allegation that the assets of the respondents are exceeded by the liabilities has not 
been rebutted by any evidence. On the respondents’ own version a forensic audit is 
required to determine the financial position of the trust. 

 [17] The offering of the proceeds of the sale from their assets sold in execution to 
some of the creditors leaving others in the cold implies not only that the respondents 
have no available funds to pay their debts but also that they are preferring one 
creditor to the other. 

[18] The requirements of s 8 (c) and (d) have been satisfied. There are no 
exceptional circumstances warranting the court applying its discretion in the 
respondents’ favour. The sequestration of the respondents will be to the advantage 
of the creditors as the trustees will bring about a convergence of all the assets and 
liabilities of the trust to ensure a fair distribution to the creditors. 

[19] I now turn to deal with the application for condonation. Pursuant to the 
respondents indication of their intention to oppose the application it was agreed 
between the parties that the respondents’ 
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answering affidavit was to be filed by the 17th February 2020. The affidavit was only 
delivered on 19 February 2020. 

 [23] In the premises, the following order is granted; 

(1) The late delivery by the respondent of its answering affidavit is 

condoned. I make no order in respect of costs. 

(2) The application to refer the matter for oral evidence is dismissed 

and a provisional sequestration order returnable on 30 April 

2020 is granted as per the draft order attached hereto marked 

as “X”. 

 

JEANY INDUSTRIAL HOLDINGS (PTY) LTD AND OTHERS v ZUNGU-ELGIN 
ENGINEERING (PTY) LTD 2020 (2) SA 504 (KZD) 
 
Business rescue — Suretyship — Effect of company's business rescue on its sureties' 
liability — Sureties not acquiring, before recourse, status to participate in business 
rescue plans — Not 'contingent creditors' — Companies Act 71 of 2008, s 154. 

A surety's right of recourse against a principal debtor arises when it pays the 
creditor, and before this it is not an 'affected person' (as intended in s 128 of the 
Companies Act 71 of 2008 (the Act)) with the right to participate in business rescue 
plans in respect of the principal debtor (see [21]). 
In the present case the principal debtor, Z-E (the defendant), a company that had 
gone into and emerged from business rescue, wanted to ward off an application for 
summary judgment by sureties (the plaintiffs) who, having paid off Z-E's creditor, 
were exercising their right of recourse. The plaintiffs began paying the creditor on 17 
March 2015, after the commencement of Z-E's business rescue on 11 March 2015. 
Z-E argued that business rescue discharged it from its obligations to both the 
creditor and the plaintiffs as sureties, and that the plaintiffs should in any event have 
lodged their claims with the practitioner when business rescue proceedings began. 
Z-E also argued that the plaintiffs were 'contingent creditors' and precluded, under s 
154(2) of the Act, from enforcing any pre-business rescue debt against it. 
The principal issue was whether the institution of plaintiffs' action in May 2018 was 
precluded by the fact that Z-E was placed under business rescue on 11 March 2015. 
See [4]. 
Held 
The plaintiffs did not at the relevant time (March 2015) have any claims to lodge, or 
ones that were capable of enforcement: their claims, which were based strictly on 
the surety's right of recourse, could have arisen only when they made payment to the 
creditor (see [18]). 
Z-E's argument that the plaintiffs would have been 'contingent creditors' in the 
business rescue plan also lacked traction. Even if they were 'affected persons' as 
intended in s 128 of the Act (and there was nothing to indicate that they were), 
contingent claims had to be liquidated, and the plaintiffs would not on 11 March 2015 
have had any idea of the liquidated amount of their claims (see [19] – [20]). 
Moreover, it was generally accepted that a surety did not acquire status to participate 
in business rescue plans (see [21]). 
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The court accordingly found that Z-E did not succeed in setting up a bona fide 
defence to plaintiffs' claim and granted summary judgment. 
 
W & A LE ROUX SLAGHUIS (PTY) LTD AND ANOTHER v VAN NIEKERK 2020 
(2) SA 624 (GP) 
 
Auction and auctioneer — Auctioneer — Personal liability of — Whether auctioneer, 
acting as agent, could be held personally liable for obligations of principal. 

Contract — Consensus — Offer and acceptance — Irrevocable offer — Withdrawal 
— Whether party who made irrevocable offer may withdraw it while it still open for 
acceptance. 

Contract — Breach — Repudiation — Whether agreement could be repudiated before 
coming into existence. 

On 14 May 2015 the second appellant (the auctioneer), acting on instructions from 
the first appellant (the seller), conducted an auction at which the respondent (the 
purchaser) made a successful bid for Lot 1, consisting of a building which included a 
butchery with cold and freezer rooms. The purchaser signed an agreement on the 
same day, and paid an amount of R612 150 as a deposit on the purchase price and 
as commission. 
The agreement inter alia recorded that it constituted an offer to purchase to which 
the purchaser was 'irrevocably bound' for a period of 14 days, during which time it 
was open for acceptance by the seller (see [26]); and that 'the person signing this 
contract will nevertheless be held personally liable for the fulfilment of all the terms 
hereof, even though he acts on behalf of the principal' (see [8] and [24.4]). 
Then, on 18 May 2015, it came to the purchaser's attention that the auctioneer had 
mistakenly auctioned off the cold and freezer rooms a second time and that they had 
been almost fully dismantled by the successful bidder. The next day the purchaser's 
attorney addressed a letter to the auctioneer, advising that they were no longer 
prepared to continue with the transaction, given that what remained of Lot 1 was not 
what they bid for, and requested that the deposit and commission be paid back. 
The auctioneer's attorneys (also the seller's attorneys) reverted on 28 May 2015, 
claiming that the fixed property had been restored to what it was at the time of the 
bid, and refused to pay back the deposit and commission, but undertook to hold it in 
trust to cover any damages claim. The purchaser responded by advising the seller 
and the auctioneer, via their attorneys, that the removal and destruction of the cold 
rooms and freezer constituted a repudiation of their agreement, and they had already 
indicated that they would not continue with the transaction. The purchaser again 
demanded that the R612 150 be paid back. On 29 May 2015 the purchaser 
transmitted a signed termination of agreement document to the seller and 
auctioneer's attorneys. Before this, on 27 May 2015, the seller had accepted the 
purchaser's bid. 
During July 2015 the purchaser, together with experts and legal representatives, 
inspected the property to determine the extent of the damage. They found it to be 
substantial. However, the seller and the auctioneer's attorneys, in a letter dated 4 
August 2015, insisted that the cold and freezer rooms had been restored to the 
condition they were in when the purchaser made his bid. And then, on 7 August 
2015, they advised the purchaser's attorneys that the seller had accepted the 
purchaser's repudiation and that the seller had cancelled the contract. 
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The purchaser subsequently approached the High Court for relief, which ruled that 
the purchaser had cancelled the agreement properly and lawfully, and ordered the 
seller and auctioneer to pay back the amount claimed, the one paying and the other 
to be absolved — ie the seller and the auctioneer were held liable jointly and 
severally. 
Issues 
In this case, the seller and auctioneer's appeal to the full bench, the parties were 
agreed that the only issues that the court had to adjudicate were — 
(a)   whether an auctioneer, who acts as an agent, can be held personally liable for 
obligations of his principal; 
(b)   whether a party who makes an irrevocable offer may withdraw the offer whilst it 
is still open for acceptance; and 
(c)   whether an agreement can be repudiated before it comes into existence. 
Held 
(a)   A sale by public auction involved three agreements: one between the seller and 
the auctioneer (as principal and agent, respectively), one between the purchaser and 
the seller, and one between the purchaser and the auctioneer. In terms of the 
agreement the auctioneer signed, he had waived any right not to be held personally 
liable for any conduct performed on behalf of his principal. Accordingly, an 
auctioneer may be held jointly liable with the seller. (See [23.3], [23.4] and [24].) 
(b)   Irrevocability could only mean that the offer remained open for as long as the 
seller acted in accordance with the agreement. The implications were that the offer, 
which had evolved into an option — by virtue of the purchaser keeping the offer open 
for 14 days — would hold steadfast, provided that the seller did nothing to change 
the character of the merx or commodity. There was therefore an implied duty 
imposed on the seller to preserve the merx, violation of which may constitute 
repudiation of the option by the seller. Such repudiation, where the merx is materially 
damaged, would entitle a purchaser to withdraw their offer while it was still open for 
acceptance by the seller, whether or not the offer was said to be irrevocable. (See 
[27] and [35.3] and [37].) 
   An offer was not irrevocable simply because it was said to be irrevocable. Whether 
or not an offer was irrevocable depended on the conduct of the parties. An innocent 
party was entitled to withdraw an offer on any of the recognised grounds on which an 
agreement may be repudiated, even if it is said to be irrevocable. The purchaser 
could not be forced to keep the offer open even after the auctioneer had caused 
massive damage to the commodity simply because the offer was said to be 
irrevocable. An offer that was said to be irrevocable may be withdrawn if 
circumstances, such as in this case, favour such a withdrawal. (See [28] and [30].) 
(c)   It was clear that an option was created. This was an agreement on its own that 
could be repudiated. When the purchaser complained that the agreement had been 
repudiated, he meant the option agreement. An option placed the offeror under an 
obligation to preserve the commodity intact, in the same condition it was when the 
offeror inspected it and decided to make an offer to purchase it, until the offer was 
accepted. Before the offeree accepted the offer, he was tacitly bound by the terms of 
the option not to do or suffer to be done anything to the merx or harm or destroy or 
damage it. If he should destroy it or damage it in any manner whatsoever, it changed 
the character of the commodity. The offeror may regard that as a repudiation of the 
option and he may, on that basis only, be entitled to revoke the offer, even if it was 
agreed that the offer was irrevocable. (See [39].) 
Accordingly, the appeal would be dismissed  



99 
 

 

AS and another v GS and another [2020] 2 All SA 65 (KZD)  

Family Law and Persons – Marriage – Matrimonial Property Act 88 of 1984, section 
21(2)(a) – Constitutionality – Whether effect of section 21(2)(a) was that couples who 
were married subject to section 22(6) of the Black Administration Act 38 of 1927 would 
remain married out of community of property, unless they opted to change their 
property regime to in community of property – As section 21(2)(a) maintained a 
marriage out of community of property as the default position of black persons who 
married before 1988, it constituted indirect unfair discrimination, had unequal 
application and was arbitrary in application. 

The first applicant was a 72-year old housewife, and one of approximately 400 000 
black women whose marriages were out of community due to section 22(6) of the 
Black Administration Act 38 of 1927. The first applicant and the first respondent were 
married to each other on 16 December 1972, out of community of property 
under section 22(6). They had been married for a period of 47 years and such 
marriage still subsisted. The first applicant contended that notwithstanding the repeal 
of section 22(6), being married out of community of property was still the default 
position of their marriage due to the fact that the provisions of section 
21(1) and 21(2)(a) of the Matrimonial Property Act 88 of 1984 perpetuated such 
position. The applicants submitted that the discrimination was in terms of section 
9(5) of the Constitution, unfair and that accordingly, the provisions of section 21(1) and 
21(2)(a) of the Matrimonial Property Act were unconstitutional and invalid to that 
extent. 

Held – Section 9 of the Constitution provides for the principle of equality before the 
law. The stages of an enquiry into a violation of the equality clause requires that there 
is a preliminary enquiry as to whether the impugned provision or conduct differentiates 
between people or categories of people. That is a threshold test. If there is no 
differentiation, then there can be no question of a violation of any part of section 9. If 
a provision or conduct does differentiate, then a two–stage analysis must be applied. 
The first stage concerns the right to equal treatment and equality before the law. It 
tests whether the law or conduct has a rational basis ie is there a rational connection 
between the differentiation in question and a legitimate government purpose that is 
designed to further or achieve? If the answer is in the negative, then the impugned law 
or conduct violates section 9(1) and it fails at the first stage. If, however, the 
differentiation is shown to be rational, then the second stage of the enquiry is activated. 
A differentiation that is rational may nevertheless constitute an unfair discrimination 
under section 9(3) or (4). In principle, both unfair discrimination and differentiation 
without a rational basis can then be justified as limitations on the right to equality in 
terms of section 36. Such unfairness and irrationality should be justified in an open 
and democratic society based on human dignity, equality and freedom. 

The Court found section 21(2)(a) to be unconstitutional, and granted ancillary relief. 
 

AMENDMENT OR RULE 41A 4 
Applications and Summonses- Rule 41A (2)(a) In every new action or 

application proceeding, the plaintiff or applicant shall, together with the summons or 

                                                           
4 Although not the purpose of these updates, I do try to also include some rule changes etc. 
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combined summons or notice of motion, serve on each defendant or respondent a 
notice indicating whether such plaintiff or applicant agrees to or opposes referral of 
the dispute to mediation. Amenment came into force March 2020.  

Question: are practitioners ready/geared for this? Mediation in liquidation 
applications? Is it possible? One wonders, maybe to solve issues about payments 
etc.  

 

Van Zyl v Master of the High Court, Western Cape Division, Cape Town and 
Another (16839/2018) [2020] ZAWCHC 30 (30 April 2020) 

Enquiry section 381(1) of the Companies Act 61 of 1973-liquidator’s conduct –
findings by Master into the conduct of the liquidator reviewed and set aside- findings 
not substantiated by facts 

Enquiry section 381 (1) of Companies Act-chairperson to be a master, not advocate- 
Reuben Maphaha, a deputy master in the office of the Master of the High Court, 
Johannesburg, was nominated to undertake the enquiry-made vital mistakes-biased 

 Section 381(1) of the Companies Act 61 of 1973 (‘the Companies Act’) provides that 
the Master ‘shall take cognizance of the conduct of liquidators and shall, if [s]he has 
reason to believe that a liquidator is not faithfully performing his duties and duly 
observing all the requirements imposed on him by any law or otherwise with respect 
to the performance of his duties, or if any complaint is made to him [/her] by any 
creditor, member or contributory in regard thereto, enquire into the matter and take 
such action thereanent as [s]he may think expedient’.  

The members of Asch Professional Services (Pty) Ltd, a company in the course of 
being voluntarily wound up, submitted a complaint to the Master of the High Court, 
Cape Town (‘the Master’), about an aspect of the fees levied by the liquidators.  The 
complaint prompted the Master to initiate an enquiry into the conduct of Christopher 
Peter van Zyl, a prominent Cape Town-based insolvency practitioner.  The decision 
to enquire into Van Zyl’s conduct was announced in the context of the institution of 
litigious proceedings by Van Zyl at the time for the setting aside of the Master’s 
refusal to reinstate him on her panel of insolvency practitioners available to take 
appointments, from which he had earlier been removed at his own request at a time 
when he was in poor health.  The intended enquiry was not limited to Van Zyl’s 
conduct as liquidator of Asch Professional Services (Pty) Ltd.  It extended initially to 
12 other estates and was subsequently extended to 16 estates.  (Two of these 
concerned trusteeships of the insolvent estates of natural persons and were actually 
not susceptible to s 381 of the Companies Act.)  

[2] In announcing her intention that a wide enquiry should be undertaken the Master 
expressed the opinion that Van Zyl had been guilty of a ‘widespread practise’ (sic) 
whereby he fraudulently misrepresented the financial position of liquidated 
companies and defrauded creditors, members and insolvents for his own unjust 
enrichment.  She indicated that an enquiry hearing would be convened under the 
chairmanship of a senior counsel at the Cape Bar.  However, after a procedural 
management meeting in that counsel’s chambers during March 2014, it was 
announced that an official in the Master’s office would preside over the hearing 
instead.  There was some suggestion that the change in plan was inspired by cost 
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considerations and also a concern that it might be inappropriate for the Master’s 
statutory functions to be discharged by a person outside the Master’s office.  In the 
event, one Reuben Maphaha, a deputy master in the office of the Master of the High 
Court, Johannesburg, was nominated to undertake the enquiry.  Maphaha was 
appointed as an ad hoc Deputy Master in the Master’s office in Cape Town to clothe 
him with the required authority to fulfil the function. 

[3] The Master’s concerns about Van Zyl’s conduct were set forth in a letter dated 
26 February 2014.  Van Zyl furnished a very full response to them through his 
attorneys in a 90+- page letter, dated 12 May 2014.  Amongst other matters, the 
response pointed out that some of the estates in respect of which the Master had 
indicated that she wished to investigate Van Zyl’s conduct had been finally wound up 
and that he had consequently been discharged from office in the ordinary course, 
with the result that she no longer enjoyed jurisdiction or control over him in those 
liquidations.  A lengthy pause then intervened, whereafter, on 15 August 2014, the 
Master announced that the enquiry would investigate Van Zyl’s conduct as liquidator 
of 10 identified companies in liquidation.  The Master furnished particulars of 
the  respects in which it was alleged that Van Zyl’s conduct had been lacking or 
unlawful in those matters.  These were framed as so-called ‘charges’ for him to meet 
at a forthcoming hearing to be presided over by Maphaha. 

Grounds of review 

[23] Van Zyl advanced the following grounds for review in terms of PAJA: 

1. bias and ulterior purpose or motive; 

2. procedural unfairness; 

3. the findings were materially influenced by an error of law; 

4. the findings were made because irrelevant considerations were taken into 
account or relevant considerations were not considered; 

5. the findings were not rationally connected to the information before the 
decision-maker; and 

6. the findings were so unreasonable that no reasonable decision-maker could 
have made them. 

 

Should judicial review occur in the circumstances?  

[24] Virtually all of the applicant’s complaints were subsequently subsumed in the 
review proceedings that were ultimately determined on appeal by the Full Court in 
the second application, and I therefore do not consider that it would profitable to 
engage with them again in this judgment.  It is clear from what was held in the Full 
Court’s judgment that the findings made by Maphaha are amenable to review and 
being set aside.  His findings predicated on s 394 were materially influenced by an 
apprehension of the import of the provision that was erroneous in law for essentially 
the same reasons that the Master had been in making her decision to remove Van 
Zyl from his position as liquidator.  To the extent (which is not altogether clear) that 
he found that Van Zyl had acted in breach of his fiduciary duties, he was similarly 
materially influenced by an error of law for the same reason as the Master was.  His 
findings that Van Zyl had acted dishonestly were indicative that he had not properly 
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applied his mind to the evidence, in other words because relevant considerations 
were not considered.  This may be deduced from his failure to advance any reasons 
for rejecting Van Zyl’s evidence concerning how certain fees came to be incorrectly 
debited.  It may be that Maphaha did not make an affidavit in these proceedings 
because of an apprehension that the first application had been overtaken by 
proceedings in the second application.  The absence of any answer from Maphaha 
would justify a finding that Maphaha’s decision had been made for an ulterior reason 
or because of the unauthorised or unwarranted dictates of another person.  In the 
context of the other grounds upon which the decision falls to be impugned, I shall, 
however, refrain from making a determinative finding in that regard beause of my 
uncertainty whether the omission to make a rebutting affidavit might perhaps have 
been due to a perception that the current proceedings had become moot. 

[25] Maphaha’s findings were in a sense a preliminary step.  Section 381(1) of the 
Companies contemplates an enquiry by the Master into apparent misconduct and 
the taking of action thereanent as might be thought to be expedient.  When the 
enquiry confirms misconduct by the liquidator, the administrative action provided for 
in terms of the subsection includes the consequent taking of action.  Maphaha did 
not reach the stage of taking action against Van Zyl because of the institution of the 
current application for judicial review and also, it would appear, because the Master 
intervened with a parallel process of her own. 

[26] In Democratic Alliance and Others v Oudtshoorn Municipality and Others; In Re: 
Democratic Alliance and Another v Oudtshoorn Municipality and Others [2014] 
ZAWCHC 132 (27 August 2014), [3] Rogers J observed that ‘[t]he circumstances in 
which review in terms of [PAJA] and in terms of the legality principle is available to 
impeach preliminary investigations and recommendations is not altogether 
clear’.  That is true.  However, an important distinguishing feature between the 
current case and that with which the learned judge was dealing in Oudtshoorn 
Municipality was that in this matter the enquiry was not directed, as it was in that 
case, at making a recommendation to another decision-maker to act on.  Maphaha’s 
findings were the first of a two-step process of decision-making, both of which 
entailed himself being the decision-maker.  Accordingly, if his first step decision was 
bad, no point would be served by not entertaining a review until he had made the 
second decision.  The reason being that if the first decision were invalid, the second 
decision could not validly follow.  In addition, the second decision that he had to 
make (‘sanction’) would not afford him the opportunity to undo the first decision 
(finding of misconduct). 

[27] In the circumstances, I accept the argument by Ms Reynolds, who appeared for 
Van Zyl, relying inter alia on the reasoning of Fabricius AJ in Oosthuizen's Transport 
(Pty) Ltd and Others v MEC, Road Traffic Matters Mpumalanga and Others 2008 (2) 
SA 570 (T)[4] and that of Mogoeng J in Viking Pony Africa Pumps (Pty) Ltd t/a 
Tricom Africa v Hidro-Tech Systems (Pty) Ltd and Another [2010] ZACC 21 (23 
November 2010); 2011 (1) SA 327 (CC) ; 2011 (2) BCLR 207 (CC) at paras. 36-39, 
that the findings made by Maphaha constituted administrative action that was 
impugnable on review even before any sanction was imposed.  The question that 
arises, however, is whether it would be appropriate to make a separate order in the 
current matter, in the context of the first application arguably having been overtaken 
by the events that led to the second application.  More particularly so, when 
judgment in the second review did not involve the remission of any question bearing 
on an investigation into Van Zyl’s conduct or the decision to remove him from office 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2014%5d%20ZAWCHC%20132
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2014%5d%20ZAWCHC%20132
http://www.saflii.org/za/cases/ZAWCHC/2020/30.html#_ftn3
http://www.saflii.org/za/cases/ZAWCHC/2020/30.html#_ftn4
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2010%5d%20ZACC%2021
http://www.saflii.org/cgi-bin/LawCite?cit=2010%29%202011%20%281%29%20SA%20327
http://www.saflii.org/cgi-bin/LawCite?cit=2011%20%282%29%20BCLR%20207
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for reconsideration by the Master.  As the Full Court judgment noted: ‘The only effect 
of our judgment is to reinstate Van Zyl to his position as liquidator of the corporations 
in liquidation affected by the Master’s impugned decision.  It is not open to the 
Master to revisit her decision to remove him from any of those appointments on any 
of the grounds set out in her letter of 31 August 2017’.[5]  The question really distils 
into one of mootness.  Has the determination of the second application rendered an 
adjudication of the first one of no practical relevance, other than as to costs? 

[28] Ms Reynolds pointed out that it was apparent from the transcript of the enquiry 
proceedings that the intention had been that Maphaha would act in lieu of the Master 
and that he, and not she, would be charged with determining the consequences for 
Van Zyl should any findings of misconduct be made.  This course may have been 
followed because of the allegations of bias and personal antipathy that Van Zyl had 
raised against the Master at quite an early stage after it became apparent that his 
conduct was to be placed under scrutiny.  Ms Reynolds submitted that it was clear 
that the Master had only stepped in, purportedly in terms of s 379(1) of the 
Companies Act, when the difficulties with Maphaha’s findings had been highlighted 
by the bringing of the review application that is currently under consideration.  

[29] As noted in the Full Bench judgment, in making her decision to remove Van Zyl 
from his appointments, the Master indicated that she had acted on the opinion she 
had formed on her own reading of the full transcript of the enquiry proceedings and, 
by implication, not on the basis of the findings made by Maphaha.  She had also 
carried out her own enquiries after the completion of the first.  That was somewhat 
contradicted, however, by the indications referred to in the Full Bench judgment that 
suggested that the Master intended to oppose the first review application on the 
grounds that it had been premature.  Ms Reynolds suggested that in the 
circumstances of the Master having purported to act independently of the enquiry by 
Maphaha, it was technically still open to Maphaha to impose a sanction predicated 
on his findings.  Although it seems extremely unlikely that Maphaha would presume 
to do so in the face of the Full Court’s judgment, I suppose it is strictly speaking 
correct that he is not prohibited by that judgment from doing so. 

[30] The Master’s decision to remove Van Zyl from office was not based in all 
respects on the misconduct identified in Maphaha’s findings.  She did not, for 
example, give as a reason for her decision the finding that Van Zyl had acted 
dishonestly when charging an incorrect fee in the Asch liquidation, nor that in 
Aquila.  Maphaha’s finding to that effect, which was plainly unfounded in the context 
of Van Zyl’s unimpeached explanation that the charge was as a result of an 
administrative error, has not been formally impugned.  The findings, while they stand 
formally unimpugned, also have the potential to impact reputationally in an unduly 
adverse manner on Van Zyl.  I have come to the conclusion in the circumstances 
that Van Zyl is entitled to an order reviewing and setting aside the findings made by 
Maphaha. 

 

Order 

[31] The following order will issue: 

1. The findings made by the second respondent, dated 17 May 2016, in the 
enquiry instituted by the first respondent in terms of s 381(1) of the 

http://www.saflii.org/za/cases/ZAWCHC/2020/30.html#_ftn5
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Companies Act 63 of 1973 into the conduct of the applicant, qua liquidator, 
are hereby reviewed and set aside. 

2. The first respondent shall be liable for payment of the applicant’s costs of 
suit. 

  

Evans v Smith & another [2020] JOL 27501 (WCC) 

Applications –sequestration -return date – agreement was not void, not a credit 
agreement –final order granted.  

The applicant seeks an order, in terms of s 12(1) of the Insolvency Act 24 of 1936, 
finally sequestrating the estate of the first 2 respondent To this end the applicant was 
required to satisfy the court (i) that he had a claim against the first respondent of the 
nature mentioned in s 9(1) of the Act (viz. a liquidated claim); (ii) that the first 
respondent had committed an act of insolvency or was in fact insolvent; and (iii) that 
there is reason to believe that it will be to the advantage of the first respondent's 
creditors if his e•state is sequestrated.  

[2] It is not in dispute that during the period January 2009 to May 2009 the applicant 
advanced to the first respondent various sums of money amounting in total to at least 
R640 000. 1 The basis for these advances was recorded in writing on each occasion. 
The discernable purpose of the advances was to put the first respondent in sufficient 
funds to secure the release from the Moroccan Department of Customs of a quantity 
of gold and diamonds. It had evidently been represented by the first respondent and 
accepted by the applicant that the gold and diamonds in question were the property of 
the first respondent It was understood for the purpose of the agreements in question 
that, upon its release by the Moroccan authorities, the gold would be transported to 
South Africa to be sold to a refinery in Johannesburg. Against the profit the first 
respondent expected to realise from the disposal of the gold, he undertook to repay 
the applicant in an amount double. that which had been advanced to him.  

[3] If was accepted in argument by counsel for both sides, correctly so, that in order to 
satisfy the first of the aforementioned requirements for relief the applicant's claim 
would have to be one which was lawful and enforceable and thus if the underlying 
transaction upon which it was founded was void through illegality the application could 
not succeed. In this respect the proper characterisation of the contractual basis for the 
applicant's claim was a critical issue. In particular, if the 1 The applicant's allegation 
that the totai amount advanced is R700 000 is disputed. 3 advances by the applicant 
to the first respondent were properly characterised as loans, and the agreed 
consideration payable by the first respondent to the applicant in respect of such 
advances were amounts falling to be categorised as a 'charge, fee or interest' within 
the meaning of s 8(4)(f) of the National Credit Act 34 of 2005 ('the NCA').2 then it was 
acc-epted by the applicant's counsel that the contract(s) upon which the applicant's 
claim was founded would be affected by the provisions of s 89 of the NCA to the extent 
that they pertain to the validity of credit agreements concluded by persons who are not 
registered in terms of the Act as credit providers. 

[4] That conclusion is impel led by the considerations that a loan agreement falling 
within the ambit of s 8(4)(f) of the NCA is a 'credit agreement' as defined in that Act; 
that the total amount lent exceeded the threshold determined in terms of s 42(1) of the 
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Act; and that the first applicant was therefore required, in terms of s 40(1)(b), to be 
registered as a credit provider in terms of s 40 of the Act. 

There is no allegation in the papers that the applicant is registered as a credit provider; 
and it was accepted by his counsel in arguing the issue that he was not. Section 40(4) 
of the NCA provides that a credit agreement entered into by a credit provider who is 
required in terms of s 40(1) to be registered, but is not so registered is an unlawful 
agreement and void to the extent provided in s 89 of the Act Section 89(5) of the NCA 
confirms that the loan agreement(s) are void if the applicant was required by the 
statute to have been registered as credit provider 2 Section 8(4)(1) of the NCA 
provides …: Therefore, even if the initially concluded agreements qualified as loans 
within the meaning of s 8(4)(f) of the NCA, there was no obligation on the applicant to 
have registered as a credit provider at the times when the total amount advanced 
remained below the statutory threshold. The validity of the agreements concluded at 
that stage would not be affected by the provisions described in the preceding 
paragraph.  

[7] A complication arises. however, because the applicant and the first respondent 
concluded an agreement on 17 March 2009 in terms of which, to use the applicant's 
language, the preceding agreements were 'novated'. That agreement was in · turn 
also replaced by one concluded on 7 May 2009, which was itself replaced by a further 
agreement concluded on 14 May 2009. If the characterisation of the aforementioned 
March and May agreements as novating transactions is correct it means that the 
earlier agreements ceased to exist and were replaced by the succeeding agreements. 
The new agreements. each entailing an amount exceeding R500 000, would 
undoubtedly fall within the reach of the vitiating ' It is thankfully unnecessary in this 
case to address the difficult and troubling question of the effect of the nullification or 
forfeiture provisions of s 89(5)(c) of the NCA, which were highlighted.. 

Conclusion: The first respondent has failed to give a detailed account of his assets 
and liabilities. It seems evident that the main asset in his estate is an immovable 
property which he has put into the market . He also claims to own a number of ice 
cream machines on which he places a value of R1 ,5 million. He had offered some of 
these machines as security at a stage of the various transactions entered into with the 
applicant, but had not given effect to the arrangement by placing the applicant in 
possession of them. I have some doubt as to the readiness with which these machines 
could be realised, or at what value. Certainly correspondence addressed on the first 
respondent's behalf by his attorney suggests that the machines are in fact the property 
of a close 19 corporation in which the respondent has an interest. rather than his own 
property, and also that they have a realisable value much lower than R1,5 million. No 
doubt if they were capable of being disposed of easily, the first respondent would have 
sold them to settle the applicant's demands in October 2009. In all the circumstances 
it would appear that the first respondent is illiquid and either unable or unwilling to pay 
his current creditors As was held in Estate Logie v Priest 1926 AD 312, at 319-321, it 
is perfectly legitimate for a creditor to take insolvency proceedings against a debtor for 
the purpose of obtaining payment of his debt. That the debtor might not in fact be 
insolvent is immaterial. The creation of a concursus creditorum will enable the 
supervised liquidation of the first respondent's assets for the objectively regulated 
benefit of all his creditors. (32) In the circumstances the rule is made final and an order 
is made in terms of s 12(1) of the Insolvency Act 24 of 1936 sequestrating the estate 
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of the first respondent. It is directed, insofar as might be necessary, that the applicant's 
costs of suit, as taxed or agreed, shall be included in the costs of the sequestration. 

 

Lurco Group South Africa (Pty) Limited v Knopp N.O and others (Oakbay 
Investments (Pty) Ltd as Intervening Party) [2020] JOL 47187 (GJ) 

Business Rescue Practitioner- requested that security be provided for costs in terms 
of Rule 47 of the Uniform Rules of Court- succeeded-good move! 

Extract: On 12 December 2019, before the hearing of the main application and having 
heard the argument, I made an order in the following terms: 1. The applicant, Oakbay 
Investments (Pty) Ltd ("Oakbay") shall furnish for the first to fifth respondents in an 
amount of R500 000.00 (500 000 Rand). 2. Oakbay shall furnish security for costs to 
the first to fifth respondents within five days from the date of this order. The amount 
shall be paid into the trust account of the first to fifth respondents attorneys of record. 
3. All further steps in the application will be suspended pending the definition of 
security in terms of 1 - 2 above. 3 4. Oakbay is to pay the cost of this application.  

[2] I now proceed to deal with the reasons for the order which has been requested by 
Oakbay and the facts giving rise to these proceedings.  

Background 

 [3] The first to fifth respondents, who are the Business Rescue Practitioners 
("Practitioners") of the fifth respondent Koornfontein Mines" (Pty) Ltd (in business 
rescue) ("Koornfontein") have requested the intervening party, Oakbay to provide 
security for costs in terms of Rule 47 of the Uniform Rules of Court in the main 
application of Lurco Group South Africa (Pty) Ltd ("Lurco"). 

[4] The respondents sought security for adverse costs in an amount of R500 000.00 
on the basis that the application was frivolous and vexatious, that the application is 
largely founded upon hearsay evidence and that the applicants launched the 
application in their capacities as joint liquidators of Westdawn Investments (Pty) Ltd 
(in Liquidation) which is a liquidated insolvent entity. [24] Oakbay again fell in arrears 
for the aggregate sum of R3 796 554.90 compelling the practitioners to launch another 
application for Oakbay's winding up. Oakbay tendered an amount of R2 600 000.00 in 
settlement of the practitioner's claim. The payments were received from Oakbay's 
attorney's account without the source of the payments being disclosed. By virtue of 
Oakbay not having a bank account, the payment could not have been made by 
Oakbay. Oakbay has not shown that it does have the means of satisfying an adverse 
cost order. 

[25] In my view, the question to be determined by the court is whether it is fair that the 
person being sued by the company should be in a position of having to incur 
substantial costs and being at the risk of liability for the company's costs and yet have 
no real chance of recovering costs if the action is unsuccessful. In the present case 
the ultimate beneficial shareholders of the Oakbay Group, the Gupta family have fled 
the country, they stand to benefit from the proceedings, and face no risk of liability for 
costs themselves and are either unwilling or unable to provide security. [26] The rule 
that unsuccessful litigants must pay the costs of their opponents is to deter would-be 
plaintiffs from instituting proceedings vexatiously in circumstances where the 
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prospects of success are poor. Oakbay persists in its intervention application despite 
having been informed that the prospects of Lurco succeeding in the contemplated 
proceedings are poor. The intervention application is, in my view, frivolous and 
vexatious and will cause an injustice to the practitioners if no security for cost order is 
not made. 8 [27] For the above reasons, Oakbay was ordered to provide security for 
practitioners costs. 
  

The Organisation undoing Tax Abuse and another v Dudu Myeni and others 
Case 15996/2017  

Company law- delinquent director in terms of s 162(5) of the Companies Act 71 of 
2008. Former South African Airways (SAA) chair Dudu Myeni has been banned from 
holding directorships for life and ordered to pay legal costs after a three-year battle 
to hold her responsible for financial mismanagement at the state-owned airline. 

Judge Tolmay handed down a 114 page judgment and so ordered, also referring the 
judgment to the NPA for consideration of possible criminal conduct. 

An associate of former president Jacob Zuma and the head of his charitable 
foundation, Myeni presided over a sharp deterioration of the unprofitable carrier’s 
finances until her departure in 2017. The company has yet to recover, and was 
placed in a local form of bankruptcy protection late last year. 

“She was a director gone rogue. She did not have the slightest consideration for her 
fiduciary duty to SAA,” Judge Ronel Tolmay said in a ruling by the High Court in 
Pretoria on Wednesday. “Her actions caused SAA and the country immense harm.” 

Myeni didn’t respond to a phone call and message seeking comment. 

SAA was at the heart of widespread claims of corruption at state-owned companies 
during Zuma’s tenure, a scourge commonly known as state capture. President Cyril 
Ramaphosa, who took office in 2018, has initiated several inquiries but prosecutions 
have rarely followed. 

‘Gross misconduct’ 

The case against Myeni was brought by the Organisation Undoing Tax Abuse 
(Outa), which campaigns against graft, and the SAA Pilots Association. The 
judgment and evidence will be handed to South Africa’s National Prosecuting 
Authority to be considered for any criminal activity, Outa said in a statement. 

“It is important to hold people like Ms Myeni to account, as opposed to seeing them 
get away with acts of gross misconduct, year after year,” said Outa chief legal officer 
Stephanie Fick. “Imagine what could have been done with the endless amounts of 
taxes lost in her tenure to alleviate poverty and advance democracy.” 

SAA’s future remains uncertain. Administrators have sent all staff on unpaid leave 
and all commercial passenger flights are grounded due to travel bans to contain the 
coronavirus. Public Enterprises Minister Pravin Gordhan is keen to use whatever is 
salvageable to create a new airline, but the business-rescue team says that’s only 
possible with new funding. 
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Outa’s case against Myeni focused on two incidents from 2015: The collapse of a 
route-sharing agreement with Emirates Airline that would have earned SAA about 
$100 million a year, and the failure to conclude a plane-swap deal with manufacturer 
Airbus. 

 

Costs awarded on an attorney-and-client scale, including the costs of three counsel. 

 

Mfwethu Investments CC t.a Recharger Prepaid Meters v Citiq Meter Solutions 
(Pty) Ltd t/a Citiq Prepaid (13124/19) [2020] ZAWCHC 40 (19 May 2020) 

Company law-residence of a company - company resides (a) at its principal place of 
business in South Africa; (b) and also at its registered office. This means that if the 
principal place of business and the registered office of a company are in different 
places, the company resides in two places (and so, potentially, in the areas of two 
different provincial divisions). Residence in either form suffices for jurisdiction (493B-
495H). 

Application for liquidation- jurisdiction- matters entirely governed by the new Act 
(including business rescue proceedings), a company can have only one place of 
residence, namely its registered office. 

Jurisdiction- no jurisdiction merely because office in Cape Town causes it to be 
physically present within the court’s territory- court will only have jurisdiction if cause 
at issue in the present case could only be said to be one arising within this court’s 
territory  

Jurisdiction- no allegedly wrongful conduct was perpetrated, wholly or partly, in the 
area of this court’s jurisdiction- it was for Recharger to establish facts to show that 
Citiq’s Cape Town office, rather than its Midrand office, is its principal place of 
business in South Africa, and that this court thus has jurisdiction  

Jurisdiction- in a delictual claim the court will have authority over a defendant who is 
resident in its area, even though the delict was committed elsewhere.  

Jurisdiction-liquidation- matters entirely governed by the new Act (including business 
rescue proceedings), a company can have only one place of residence, namely its 
registered office. 

[2] The applicant, Mfwethu Investments CC t/a Recharger Prepaid Meters 
(‘Recharger’), seeks a final interdict against the respondent, Citiq Meters Solutions 
(Pty) Ltd t/a Citiq Prepaid (‘Citiq’). Recharger and Citiq are among various firms 
which compete in the wholesale and retail supply of prepaid electricity sub-meters 
(‘meters’). Each meter has a unique 11-digit number. Each supplier has its own 
supplier group code (‘SGC’). The meters it supplies, each with its own 11-digit 
number, are linked to that supplier’s SGC. 

[3] After a customer has bought a meter, the meter needs to be activated on the 
supplier’s platform. This a customer does by telephoning the supplier’s call centre. 
The supplier provides vendors (retail outlets which sell electricity tokens) with details 
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of the meters activated on its platform. When the customer purchases a token in 
such circumstances, the meter number will match the SGC, and the resultant token 
number can be successfully punched into the meter. The supplier earns a service 
fee whenever a token is purchased. 

[4] Recharger alleges that Citiq has activated Recharger meters on Citiq’s platform 
(ie has linked such meters to Citiq’s SGC) and has supplied particulars of such 
meters to vendors. Although a consumer can buy a token in respect of such a meter, 
the token number cannot be successfully punched into the meter, because there is a 
mismatch between the meter’s number and the SGC. This, Recharger alleges, 
causes harm to the consumers, and is damaging to Recharger’s business, because 
the consumers complain that Recharger’s meters are defective when that is not the 
case. In some instances Recharger, in order to appease customers, has to buy fresh 
tokens for them or even arrange for the customers to be transferred to the Citiq 
platform by providing a key-change code. 

 [7] Recharger is a South African close corporation with its principal place of 
business in Durban. Citiq is a South African company. It has a places of business in 
Cape Town and another in Midrand, Gauteng. The Midrand office is its registered 
office in terms of s 23(3)(b) of the Companies Act 71 of 2008 (‘the 2008 Act’). 

[8] Recharger does not assert that Citiq’s allegedly wrongful conduct was 
perpetrated, wholly or partly, in the area of this court’s jurisdiction. This court will thus 
only have jurisdiction if Citiq’s presence within the court’s territory confers such 
jurisdiction. 

[9] For purposes of s 21(1) of the Superior Courts Act 10 of 2013 (formerly s 19(1)(a) 
of the Supreme Court Act 59 of 1959), the question whether a cause ‘arises’ within a 
court’s area of jurisdiction is determined by common law. The provision that the court 
has jurisdiction ‘over all persons residing or being in’ such area does not enlarge the 
jurisdiction endowed by the words ‘causes arising’. At common law, however, the 
residence (but not the mere physical presence) of a defendant or respondent within 
the court’s area of jurisdiction is, in most types of claims, a circumstance which 
enables one to say that the cause ‘arises’ within the court’s area of jurisdiction 
(Bisonboard Ltd v K Braun Woodworking Machinery (Pty) Ltd [1990] ZASCA 
86; 1991 (1) SA 482 (A) at 490 H-492I; Bid Industrial Holdings (Pty) Ltd v Strang & 
others [2007] ZASCA 144; 2008 (3) SA 355 (SCA) para 53). 

[10] It follows that, to the extent that Recharger’s argument is that the court has 
jurisdiction merely because Recharger’s office in Cape Town causes it to be 
physically present within the court’s territory, the argument is unsound and must be 
rejected. The court will only have jurisdiction – or to put it differently, the cause at 
issue in the present case could only be said to be one arising within this court’s 
territory – if Citiq resides in this court’s territory. 

[11] Recharger’s counsel made extensive reference to the recent judgment in Apleni 
v African Process Solutions (Pty) Ltd & another [2018] ZAWCHC 160. He 
emphasised passages in the judgment which referred to effectiveness. However, 
and as the cases cited by the learned judge in that matter show, effectiveness, while 
it may lie at the root of, or be the rationale for, the common law grounds of 
jurisdiction, is not itself an independent ground of jurisdiction (Gallo Africa Ltd & 
others v Sting Music (Pty) Ltd & others [2010] ZASCA 96; 2010 (6) SA 329 (SCA) 
para 10). The writ of a division of the High Court runs throughout South 

http://www.saflii.org/za/cases/ZASCA/1990/86.html
http://www.saflii.org/za/cases/ZASCA/1990/86.html
http://www.saflii.org/cgi-bin/LawCite?cit=1991%20%281%29%20SA%20482
http://www.saflii.org/za/cases/ZASCA/2007/144.html
http://www.saflii.org/cgi-bin/LawCite?cit=2008%20%283%29%20SA%20355
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2018%5d%20ZAWCHC%20160
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2010%5d%20ZASCA%2096
http://www.saflii.org/cgi-bin/LawCite?cit=2010%20%286%29%20SA%20329
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Africa (s 42(2) of the Superior Courts Act), so that in principle any division could 
give an effective judgment against an incola of South Africa who is a peregrinus in 
that division’s territory, yet it is clearly not the law that every division in South Africa 
has jurisdiction over any person who is resident somewhere in South Africa. 

[12] For the rest, Apleni is authority for the trite proposition that in a delictual claim 
the court will have authority over a defendant who is resident in its area, even though 
the delict was committed elsewhere. Since the delict in our case was not committed 
within this court’s area of jurisdiction, the question is whether Citiq is resident within 
this court’s territory. 

Corporate residence in terms of the 2008 Act 

[18] In terms of the Companies Act 61 of 1973 (‘the 1973 Act’), there was no 
requirement that a company select, as its registered office, its principal place of 
business in South Africa, hence the possibility of dual corporate residence. Section 
23(3)(b) of the 2008 Act has effected a change, because now, if a company has 
more than one office in South Africa, it must register the address of its ‘principal 
office’. Although the new Act speaks of a ‘principal office” rather than a ‘principal 
place of business’, I do not think that there is a distinction between the two 
expressions. Both refer to the place where the company’s general administration is 
centred. 

[19] The implications of the new regime were considered by Binns-Ward J 
in Sibakhulu Construction (Pty) Ltd v Wedgewood Village Golf Country Estate (Pty) 
Ltd (Nedbank Ltd intervening) [2011] ZAWCHC 439; 2013 (1) SA 191 (WCC). The 
learned judge concluded that in the new regime a company can only be resident in 
one place in South Africa, namely at its registered office. For purposes of jurisdiction, 
a court cannot enquire into the question whether a company has erroneously 
registered, as its address, a place which is not its ‘principal office’. That is a matter to 
be taken up with the Companies and Intellectual Property Commission (‘CIPC’). 

[20] Sibakhulu Construction, although a decision of this court, was concerned with 
the question whether the division of the High Court sitting in Port Elizabeth had 
jurisdiction to determine a business rescue application which had been instituted in 
that court. This was relevant to the question whether liquidation proceedings pending 
before the High Court in Cape Town had been suspended in terms of s 131(6) of the 
2008 Act. In the course of his reasoning, Binns-Ward J said that his conclusion 
entailed that in respect of every company there would be only a single court in South 
Africa with jurisdiction in respect of winding-up and business rescue matters (para 
23). 

[21] The learned judge’s statement, insofar as it concerns jurisdiction in liquidation 
matters (as distinct from business rescue proceedings), appears to me to have 
been obiter, and subsequent decisions have cast doubt on its correctness in that 
respect. The reasoning in the later decisions has been based on item 9 of Schedule 
5 of the 2008 Act, which has preserved the provisions of the 1973 Act in liquidation 
proceedings, including the old Act’s conception of a ‘court’ and the provisions of s 12 
of the old Act relating to a ‘court’s’ jurisdiction. Section 12(1) of the old Act provided 
that a ‘court’ had jurisdiction under that Act if the company had its registered office or 
main place of business within its area of jurisdiction. (See, eg, Van der Merwe 
v Duraline (Pty) Ltd [2013] ZAWCHC 213; Wild & Marr (Pty) Ltd v Intratek [2019] 
ZAGPPHC 613 and decisions discussed therein.) The 2008 Act does not have an 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s42
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2011%5d%20ZAWCHC%20439
http://www.saflii.org/cgi-bin/LawCite?cit=2013%20%281%29%20SA%20191
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2013%5d%20ZAWCHC%20213
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equivalent of s 12 of the 1973 Act. It appears that in Sibakhulu Construction Binns-
Ward J’s attention was not directed to the possible implications of item 9 of Schedule 
5. 

[22] It is unnecessary for me to decide whether the obiter  
dictum in Sibakhulu Construction concerning jurisdiction in liquidation proceedings is 
right. The ratio of the decision is that, at least in relation to matters entirely governed 
by the new Act (including business rescue proceedings), a company can have only 
one place of residence, namely its registered office.  Later decisions do not impugn 
Binns-Ward J’s reasoning in regard to matters wholly governed by the new Act, and 
it was followed in Navigator Property Investments (Pty) Ltd v Silver Lakes Crossing 
Shopping Centre (Pty) Ltd & others [2014] ZAWCHC 103; [2014] 3 All SA 
591 (WCC) para 19). 

[24] The office registered in terms of s 23(3)(b) is in law the company’s registered 
office’ as that expression is defined in s 1 of the Act. When the Act lays down certain 
requirements with reference to the ‘registered office’, most importantly the location or 
accessibility of its company records (s 25) and accounting records (s 28(2)), it is 
referring to the address as actually registered. The company could not ward off a 
complaint of non-compliance with these sections by proving that its registered office 
is not in fact its principal office and that the records are available at its principal 
office. 

[25] If, as I consider to be the case, the lawmaker intended to do away with dual 
corporate residence, it seems to me that there are only two possibilities: either 
(a) the registered address is dispositive of the company’s place of residence or 
(b) the registered address can always be called into question, in which case the 
office which is in fact the company’s principal office is dispositive, even though it is 
not the registered office. If the latter were the true position, a company could not be 
said to be resident at its registered office as well as at its actual principal office, 
because the registration is ex hypothesi wrong and not reflective of the true position. 

[26] In my view, third parties are better served by treating the registered office as 
dispositive. In order to know in which court to sue, third parties need only consult the 
information registered with the CIPC. If they could not place complete reliance on the 
registration, the company might notionally object to jurisdiction on the basis that its 
principal office is in fact in the territory of some other court. Third parties cannot be 
expected to know, and may have no means of finding out, where the general 
administration of a company is centred. 

[27] However, and even if I were to assume that Sibakhulu Construction is wrong, 
and that a company may for purposes of jurisdiction be regarded as resident at its 
principal place of business in South Africa, even though that is not its registered 
office, it was for Recharger to establish facts to show that Citiq’s Cape Town office, 
rather than its Midrand office, is its principal place of business in South Africa, and 
that this court thus has jurisdiction (Mayne v Main 2001 (2) SA 1239 (SCA) para 1). 

[28] The applicant in its founding papers alleged that the Cape Town office was 
Citiq’s principal place of business, and this allegation Citiq denied in its answering 
papers. Neither side proffered evidence about where the general administration of 
the company was centred. To say that a particular office is a company’s principal 
place of business is a mere conclusion. The deponents for the parties may not even 
have had the correct legal test in mind, since they may have been judging the 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2014%5d%20ZAWCHC%20103
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2014%5d%203%20All%20SA%20591
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2014%5d%203%20All%20SA%20591
http://www.saflii.org/cgi-bin/LawCite?cit=2001%20%282%29%20SA%201239
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question of principality with reference to number of employees based at the office or 
the physically size of the office or the scale of operations (as distinct from 
administration) conducted at the office. 

 [32] Accordingly, in the absence of evidence about the activities carried on at the 
two offices, the prima facie position established by the registration has not been 
displaced 

[34] Given my finding that this court lacks jurisdiction, it is undesirable that I express 
any opinion on the merits of the case, as they may need to be decided by another 
division of the High Court. 

[35] I make the following order: 

The application is dismissed with costs. 

  

AR v HR (3565/2018) [2020] ZAECPEHC 10 (19 May 2020) 

Applications –sequestration -return date –brought by ex wife on grounds of non 
payment of maintenance- order made final 

 This is an application for the final sequestration of the estate of the respondent by 
the applicant who is his ex-wife.  The provisional application was granted by Mullins 
AJ in his judgment dated 22 October 2019.  The provisional application was opposed 
as is the final application before me.  The grounds of opposition have not changed 
apart from the fact that the respondent insisted that the money in the Trust account 
should be accounted for, utilised to set off his maintenance debt and that he shall lay 
criminal charges for the misappropriation of those funds. 

 [2]        The parties were married to each other and were blessed with two children 
who were aged three and five at the time of divorce which was granted on 18 May 
2010.  Incorporated in the decree of divorce was a settlement agreement the 
relevant terms of which were that the respondent agreed to contribute towards the 
maintenance of the children in the amount of R3000.00 per month per child.  The 
applicant avers that the respondent did not comply with the order.  At the time of the 
inception of the application, the respondent was in arrears in the amount of 
R360 000.00.  Judgment was obtained in the aforementioned amount.  Before a writ 
of execution (writ) was executed, attempts were made to trace the whereabouts of 
the respondent to no avail.  The writ could not be executed because the respondent 
could not be found by the Sheriff.  Substituted service had to be resorted to in order 
to serve the papers. 

[3]        The respondent opposes the application on the basis that he could not fulfil 
his maintenance obligations because he has been unemployed since October 2012 
and has no source of income.  The defence raised by the respondent has been 
succinctly dealt with by Mullins AJ as follows: 

“5         The respondent makes an attempt to raise defences to the 
application.  He alleges that during 2014 the applicant received R250, 000.00 
from a trust, of which trust the children are the beneficiaries, and therefore this 
amount should be set off against his maintenance of obligation.  He also 
claims that during 2010 the applicant misappropriated R3, 500,000.00 from 
his former company, Renken Game (Pty) Ltd.  This should also be taken into 
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account.  Finally, he submits that he has applied for a discharge of the 
maintenance obligation in the Maintenance Court”. 

 [15]      The respondent, as aforesaid, does not dispute his indebtedness to the 
applicant.  By his own admission, for reasons dealt with above, he could not and is 
unable to fulfil his obligation of paying maintenance for his children.  The respondent 
in his answering affidavit makes startling admissions in regard to the sale of all his 
property.  The respondent states that he was unemployed as from October 2012 and 
could not pay maintenance. 

 He states as follows: 

“I admit I sold my belongings, but the monies were paid into the H[…] R[…] 
Familie Trust.   The applicant has been accessing the monies over the years, 
unlawfully for whatever reason. . . . Approximately 5 years after our divorce, I 
sold all my assets and put the monies in the H[…] R[…] Familie Trust”.    

[18]      Based on the uncontroverted evidence of the respondent, he knew two years 
after the divorce that he owed money for maintenance as he could not afford to pay 
as he was unemployed.  It is needless to mention that at that stage he had realisable 
assets he could have disposed to meet this obligation.  He continued not to pay the 
maintenance for five years after the divorce.  Well knowing that he had a debt, he 
decided to sell all his assets and did not settle the maintenance debt.  Certainly the 
disposition of all the assets prejudiced his children to whom he had an obligation to 
maintain from his assets.  The action of disposing all his assets fell afoul of 
contravening section 8(c) of the Act.  I shall not be drawn, for purposes of this 
application, to the issue involving the Trust.  The mismanagement of the Trust funds 
is not relevant in these proceedings.  There are other remedies available to deal with 
the issue of the Trust.  I am satisfied that the applicant has on a balance of 
probabilities established the requirements for a final order of sequestration. 

[19]      As a result the following order is made. 

            The rule nisi is confirmed with costs.    
 

 

Vleissentraal Bloemfontein (Pty) Ltd and Others v Madikor Sestien (Pty) Ltd; 
Vencor Holdings (Pty) Ltd v Le Roux N.O and Others (3039/2018; 1699/2019) 
[2020] ZALMPPHC 17 (6 May 2020) 

Business rescue- application for business rescue where application for liquidation is 
pending- to place Madikor Sestien (Pty) Ltd (in provisional liquidation) in Business 
Rescue in terms of section 131 of Act 71 of 2008) 

This judgment addresses two related applications. The first application under Case 
No. 3039/2018 is by Vleissentraal Bloemfontein (Pty) Ltd and Vleissentraal Bosveld 
(Pty) Ltd to wind-up Madikor Sestien (Pty) Ltd which application is now at the stage 
of the return day of a provisional winding up order issued on 3 December 2018. The 
second application under Case No. 1699/2019 is by the trustees· of the Kremetart 
Trust, the sole shareholder in Madikor Sestien (Pty) Ltd, for an order to begin 
business rescue proceedings of Madikor Sestien (Pty) Ltd pursuant to section 
131(1) of the Companies Act 71 of 2008. The two Vleissentraal creditors and Veneer 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s131
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Holdings (Pty) Ltd (the Intervening Creditor) oppose the application for an order to 
begin business rescue proceedings. 

There is therefore, essentially, both an opposed application for winding-up (Case no. 
3039/2018) ("the liquidation application") as well as an application for business 
rescue (Case No. 1699/2019) ("the business rescue application") before this Court, 
and both applications are opposed. Vleissentraal Bloemfontein (Pty) Ltd and 
Vleissentraal Bosveld (Pty) Ltd are, for the sake of convenience, and unless 
expressly indicated otherwise, referred to as the "Vleissentraal creditors". 

 

Whether there are prospects of Madikor Company being rescued 

[29]       The purpose of a business rescue is that set out in section 128(1)(b) of 
the Companies Act 71 of 2008 and it is these statutory objectives which is the 
aim of the order.  

[32]       The intrusion within the context of business rescue proceedings is done for 
reasons of policy and within tightly set parameters. Business rescue 
proceedings are geared at providing a window of opportunity to restore an 
ailing company to financial health and funsctionality.  

[34]       The granting of the business rescue application in the circumstances will 
amount to this Court sanctioning an informal liquidation which can only benefit 
the directors of Madikor and / or its shareholders. I am of the view that the 
business rescue application must be branded as abuse and refused. This 
then leaves the way open to consider the fate of the provisional winding-up 
order. 

 Should the Provisional Winding-up Order be confirmed or discharged? 

[35]       In the winding-up of a company unable to pay its debts (like in the present 
case) the provisions of the law relating to insolvency shall, in so far as they 
are applicable, be applied mutatis mutandis in respect of any matter not 
specifically provided for in the old Companies Act 61 of 1973. The provisions 
of sections 344, 345, 346 and 347 of the old Act are applicable in the present 
case. 

 [40]      In casu, it is clear that Madikor does not have liquid assets or readily 
realisable assets available to meet its liabilities, hence it proposes to sell the 
available assets in order to pay its debts. The value of the said assets has not 
even been fairly determined to ensure that the company is in a position to pay 
its debtors. 

 Madikor Sestien (Pty) Ltd is placed under final winding-up in the hands of the 
Master at the instance of Vleissentraal Bloemfontein (Pty) Ltd and 
Vleissentraal Bosveld (Pty) Ltd. 

National Union of Metalworkers of SA and others v VR Laser Services (Pty) Ltd 
and others [2020] 2 All SA 536 (GJ)  

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s128
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Business rescue – Ranking of claims – Section 134 of the Companies Act 71 of 
2008 deals with a creditor’s security which was obtained prior to the commencement 
of the business rescue proceedings, providing for the protection of the security and 
specifying the manner in which the encumbered asset is to be disposed of by business 
rescue practitioners – Remuneration due to employees post commencement of 
business rescue proceedings does not place them in preference to pre-business 
rescue proceedings secured creditors. 

The first respondent (“VR Laser”) was unable to continue operating after its banking 
services were all withdrawn. Its directors consequently resolved to place the company 
in business rescue. The second and third respondents were jointly appointed as the 
business rescue practitioners (“BRP’s”). They took control of the assets, liabilities and 
business operations of VR Laser. 

From the date of the loss of the last of the company’s banking services, its 
employees were deprived of their wages and salaries. After two months, on 28 May 
2018, the BRPs decided that the most prudent course of action would be to temporarily 
place all employees of VR Laser on discretionary leave “with full recognition of their 
entitlement to earn remuneration during the period of discretionary leave being 
granted”. 

At a meeting of creditors, the first applicant (“NUMSA”), which was a trade union 
representing many of the employees, including all of the third to further applicants, 
proposed that the employees be retrenched in terms of the Labour Relations Act 66 
of 1995 so that the employees could at the very least apply for unemployment benefits 
to the Unemployment Insurance Fund (“UIF”). 

The BRPs encouraged the stakeholders to vote in favour of the “commencement of 
a controlled ‘liquidation/winding down’ procedure” under their control, acting in their 
capacity as the BRPs. Crucially, the proposal was not a solution to salvage the 
company. It was a proposal to liquidate the company – albeit in a “controlled” manner 
under their command. It was clear on any interpretation that as at 12 June 2018, the 
BRPs had come to the conclusion that it was no longer possible to rescue VR Laser. 
The focus then was on whether VR Laser should be liquidated in a “controlled” manner 
under their command or through a court order. The employees were aggrieved at the 
conduct of the BRPs as they were required to endure a situation of having worked for 
several months without receiving a cent in remuneration since March 2018 - purely a 
result of the BRPs’ conduct and decisions. 

In the present application, the employees sought a declarator to the effect that 
certain claims (the “PCF claims”) of the former employees of the company ranked 
ahead of the secured claim of the fourth respondent (the “Bank”); and the sum of 
approximately R32m held by the BRPs representing the proceeds of the sale of the 
encumbered assets should be used to settle the former employees’ claims. A further 
order was sought directing the BRPs to pay the employees’ PCF claims from the 
proceeds of the sale of the encumbered assets before settling the claim of the Bank. 

Held – Business rescue places a financially distressed company temporarily in 
intensive care with the sole objective of trying to rescue it, or put it on a footing where 
there is a reasonable prospect that it would be rescued. Sec tion 134 of the Companies 
Act 71 of 2008 deals with a creditor’s security which was obtained prior to the 
commencement of the business rescue proceedings. It provides for the protection of 
the security and specifies the manner in which the encumbered asset is to be disposed 
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of by the BRPs. In terms of section 135(1) read with section 135(3)(a) the 
remuneration due to employees post the commencement of the business rescue 
proceedings receive preference over some PCF creditors and over the pre-rescue 
unsecured creditors, but it does not place them in preference to those pre-business 
rescue proceedings secured creditors. Thus, the applicants’ contention that their PCF 
claims reigned superior to that of the Bank was incorrect. 

The application was dismissed. 

 
STANDARD BANK OF SOUTH AFRICA LTD v BLOEMFONTEIN CELTIC 
FOOTBALL CLUB (PTY) LTD 2020 (3) SA 298 (FB) 

Contract — Legality — Contracts contrary to public policy — Clause in settlement 
agreement between bank and company providing that if company failed and defaulted, 
bank would reinstate application for company's liquidation on unopposed motion roll 
— Clause contrary to public policy and illegal. 

Financial institution — Financial services providers — Accountable institution — 
Duties of when engaging with prospective client — Failure by institution to obtain 
necessary information about prospective client as intended in s 21A of FICA — Factor 
in refusing application by institution for winding-up of client — Companies Act 61 of 
1973, s 347(1); Financial Intelligence Centre Act 38 of 2001, s 21A. 

Company — Winding-up — Application — Discretion of court — Mortgagee bank 
seeking winding-up of mortgagor instead of selling property under power of attorney 
— Factor in refusing application for winding-up — Companies Act 61 of 1973, s 347(1). 

 
In 2015 the applicant bank entered into six home-loan agreements with the 
respondent company. Mortgage bonds in favour of the applicant were registered 
over all six properties. At this point the respondent had no assets, no bank account, 
no income tax registration number and no financial statements. The respondent 
defaulted and on 2 August 2018 the applicant instituted liquidation proceedings. The 
respondent filed a notice of intention to oppose. Shortly thereafter the parties entered 
into a settlement agreement under which they agreed that if the respondent failed to 
make certain payments, the applicant could re-enrol the liquidation application on an 
unopposed basis (clause 2.2). The respondent also signed a power of attorney 
which granted the applicant the right to sell the properties. Under the settlement 
agreement the applicant was entitled, in the event of default by the respondent, to 
either sell the properties or proceed with liquidation under clause 2.2. 
The respondent defaulted and here the applicant proceeded with a liquidation 
application under clause 2.2, ie in terms of its original notice of motion. The 
respondent contended that the applicant was barred from doing so because clause 
2.2 was contrary to public policy and void. The applicant contended that the 
respondent had an opportunity to oppose the application, and indeed did so, with the 
result that it suffered no prejudice as a result of the operation of clause 2.2. 
Held 
Clause 2.2 fell squarely into the category of offensive and unconscionable 
agreements, while also having the tendency to deprive the respondent of its 
constitutional right of access to the courts (see [25]). It made no difference that the 
respondent was a company, not a person: both sequestration and liquidation 
involved a change of status (see [26]). It also made no difference that the respondent 
had filed an answering affidavit: the offending agreement or clause remained illegal 
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and could not be transformed by expedience or pragmatism (see [28]). Since clause 
2.2 was contrary to public policy and void, the applicant could not fall back on the 
original notice of motion to seek the respondent's liquidation (see [29]). 
But even had clause 2.2 been legal, the court would nevertheless exercise its 
discretion under s 347(1) of the Companies Act 61 of 1973 by refusing to wind up the 
respondent on the ground that the applicant could recover its money by selling the 
mortgaged properties under its power of attorney and not at a forced sale in 
liquidation (see [39] – [41]). 
The applicant's conduct in lending money to the respondent, an entity of which it 
knew nothing, was, moreover, in violation of s 21A of the Financial Intelligence 
Centre Act (FICA) (see [37]). As an accountable institution under sch 1 to FICA, it 
should have obtained all necessary information about the respondent, which 
manifestly it failed to do (see [38]). 
For these reasons the application fell to be dismissed with costs. 

 
Matsepe N.O v Plaatjie N.O [2020] JOL 47327 (FB) 

Application for sequestration of a trust-applicant had execution order why 
sequestrate- absent any proof of an abuse of the court process, it is perfectly 
legitimate for a creditor to institute sequestration proceedings against a debtor for the 
purposes of obtaining payment of an unpaid debt.” 

The applicant is a trustee in the insolvent estate of Joseph Tefo Plaatjie( the 
insolvent) . The respondent is a trustee of the Plaatjie Family Trust (the Trust). 
[3] On 17 May 2013 the insolvent, while a trustee of the Trust, entered into an 
agreement of sale in terms of which he sold to the Trust his immovable property 
described as Erf 75,20 Apollo Crescent, Pentagon Park, Bloemfontein for an amount 
of R2 100 000.00. The insolvent was obliged to pay the amount due to the Trust in 
accordance with the acknowledgment of debt which was attached to the agreement. 
The said acknowledgment of debt was signed on the date of the conclusion of the 
sale agreement. In essence,the insolvent was to pay the first instalment by way of an 
initial payment of R500 000.00 on or before 31 December 2018 and thereafter the 
amount of R500 000.00 at the end of every five year period until the full balance had 
been paid. 
[4] The insolvent was removed as a trustee of the Trust by the Master of the High 
Court after he was sequestrated on 10 December 2015.The purchase amount thus 
became due and payable to the insolvent upon his sequestration. The applicant as 
the trustee of the said estate began with his obligations to wound it up, upon 
appointment. It is the case for the applicant that the insolvent was extremely 
uncooperative and refused to disclose all his assets and/or his true financial position. 
[5] This alleged conduct of the insolvent prompted the applicant to initiate an enquiry 
in terms of s152 of the Act. The aim of the enquiry was to ascertain the insolvent’s 
state of liabilities, assets and income. During the enquiry it was established that the 
acknowledgment of debt in relation to the sale of the immovable property above- 
mentioned was never amended or altered. It was further established that the Trust 
never performed in terms of the agreement and was still indebted to the insolvent in 
respect of the whole purchase price. 
[6] The failure or refusal of the Trust to pay the purchase amount prompted the 
applicant to institute a claim in this court under Civil Case Number 3622/2016. On 14 
December 2016 this court granted judgment against the Trust for the full 
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purchase amount of R2 100 000.00 and costs. 
[7] The applicant caused a warrant of execution to be issued against the Trust. The 
warrant was served personally on 8 November 2018. The sheriff attached property of 
the Trust to the value of R7 300. 
[8] The Trust applied for special leave against this judgment granted against it. On 21 
October 2019 the application for special leave to appeal was dismissed with costs by 
the Supreme Court of Appeal. 
[9] The issue for determination is whether the applicant has made out a case for the 
provisional sequestration of the respondent.  
[14] At the onset it has to be noted that the respondent does not raise any legal 
defence or justification in opposition of this application. The respondent as his first 
line of defence alleges the abuse of the court process by the applicant and 
his attorney of record Mr Senekal (Senekal) and questions the reasons why the 
applicant chose to apply for a sequestration as opposed to selling the house in 
execution in view of the fact that there is already a judgment granted. In Vincemus 
Investments (Pty) Ltd v Laher the court pointed out that “absent any proof of an 
abuse of the court process, it is perfectly legitimate for a creditor to institute 
sequestration proceedings against a debtor for the purposes of obtaining payment of 
an unpaid debt.” The estate of the Plaatjie Family Trust No: IT 73/2013 (the 
Trust) is hereby placed under PROVISIONAL SEQUESTRATION in the hands of the 
Master of the High Court. 
 
Bank of Baroda v Annex Distribution (Pty) Ltd [2020] JOL 47332 (GP) 
 
Winding-up application-service-applicant delivered a service affidavit- applicant 
cannot rely on section 345(1 )(a)(i) of the Companies Act. 
 
Winding-up application-service-failure to serve on employees can therefore be 
accommodated if a provisional winding-up order is granted. 
 
Winding-up application-Badenhorst rule- bona fide dispute based on the facts 
 
The applicant applied for a winding-up order of the respondent. The applicant 
contends that the respondent is unable to pay its debts in terms of section 
344(f), read with section 345(1 )(a) and 345(1 )(c) of the Companies Act of 
1973. 
2. The respondent contends that : 
2.1 . the applicant has not satisfied the service requirements of section 
345(1 )(a) and section 346(4)(a) and (4A) of the Companies Act; 
2.2. the application is an abuse of process; 
2.3. the amount alleged to be due by the respondent to the applicant is 
disputed on bona fide grounds. 
3. There is no requirement going into the complete history and correspondence 
exchanged between the parties. The history of this case is clear from the 
applicant's founding affidavit and which are not seriously challenged by the 
respondent, are that : 
3.1. On 8 March 2012 the parties concluded an overdraft facility agreement 
which incorporated a sanction letter dated 29 February 2012. The overdraft facility 
was renewed/extended every year since 2013, subject to the same terms and 
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conditions of the original agreement and any conditions contained in the extension 
letter approving the extension/renewal; 
3.2. On 26 January 2018 the applicant informed the respondent that its overdraft 
account was overdrawn and the applicant demanded immediate payment; 
3.3. The respondent disputed the applicant's entitlement to demand payment, but 
admitted that the business of the respondent had declined over the years to the 
extent that the respondent was no longer operating as a business; 
3.4. On 12 February 2018 the applicant informed the respondent that it was 
exiting the South African banking sector; 
3.5. On 9 March 2018 a representative of the respondent, Mr R Nath,confirmed in a 
letter to the applicant that the respondent's business had come to a standstill and 
proposed the repayment on the loan facility in 6 instalments, the last payment which 
was to be effected on 31 August 2018. The applicant accepted the proposal; 
3.6. On 21 November 2018 a demand for payment in terms of section 345(1 )(a)(i) of 
the Companies Act was delivered electronically to two individuals, but no response 
was received. An attempt was made to serve the demand at the registered address 
of the respondent, but such attempt was not successful. 
4. During argument respondent's counsel raised his concern that there was no 
compliance with section 346(4A)(b) of the Companies Act. The applicant was 
allowed to deliver a service affidavit. The service affidavit confirms the 
following:. On 5 June 2019 the application was served on the Master; On 6 June 
2019 the application was served on SARS;On 20 June 2019 the application was 
served on the registered address of the respondent. 
5. In the supplementary heads of argument delivered by the respondent, it is 
indicated that the registered address of the respondent is 5 Suni Avenue, 
Corporate Park, Midrand. The return of service shows that the Sheriff served 
the application on 5 Sunia Avenue, Corporate Park, SARS, Old Pretoria Road. 
6. Section 4(3) of the Superior Court Act of 2013, provides that: 
"(2) The return of the Sheriff or Deputy Sheriff of what has been done 
upon any process of the Court, shall be prima facie evidence 
after matters therein stated." 
7. The Sheriff indicated in the return of service that a business by the name of 
Cable & Wireless Solutions is trading at 5 Sunia Avenue. The submission on 
behalf of the respondent that the address 5 Sunia Avenue does exist, is 
accepted and therefore it follows that the application was not served in the prescribed 
manner in which the application must be served on the employees of the respondent. 
8. It is submitted on behalf of the respondent in the supplementary heads of 
argument, that there was at least one employee, being Mr Ravindra Nath, who 
corresponded with the applicant. There is no factual confirmation that Mr Nath 
was indeed an employee and/or if there was any other employees employed at 
the respondent during the relevant time. In the case of E B Steam Co (Pty) 
Ltd v Eskom Holdings Soc Ltd 2015 (2) SA 526, the SCA held that : 
"If the papers were not furnished to employees, it would be 
impermissible for a court to grant a final winding-up order; however, it 
would be permissible to grant a provisional winding-up order (the court 
could at the same time grant an order directing how the application was 
to be furnished to employees."  
9. The failure to serve the application on employees, if any, can therefore be 
accommodated if a provisional winding-up order is granted. 
1 0. In respect of the first grounds relied upon by the applicant, that is that the 
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respondent is deemed to be unable to pay its debt as set out in section 
345(1 )(a)(i) of the Companies Act, the applicant attempted to have the demand 
served on the registered address of the respondent. The registered address of 
the respondent had been vacated and occupied by an unrelated third party . 
The notice of demand was brought to the attention of the respondent by e-mailing the 
demand to the deponent of the opposing affidavit, Ms Ronica Ravathan, the sole 
director of the respondent. The applicant's submission is therefore that although the 
demand was not delivered at the registered address of the respondent, there 
had been substantial compliance with the provisions of section 345(1 )(a) of the 
Companies Act. The applicant mainly relies on the judgment of Van Dijkhorst J in 
Nathaniel & Efthymarkis Properties v Hartbeesspruit Landgoed CC 1996 (2) B 
All SA 317 (T).  
The respondent submitted that the provisions of section 345(1 )(a)(i) of the 
Companies Act are peremptory and must be strictly complied with. The 
respondent relied mainly on the judgment of Coetzee J in Phase Electric Co 
(Pty) Ltd v Zinman Electrical Sales (Pty) Ltd 1973 (3) SA 914 (W). In this 
matter it was held that there was no compliance with the provisions of the 
relevant section if the relevant letter of demand is not delivered by leaving it at 
the company's registered office and the learned Judge went so far as to say it 
was irrelevant that the letter was received. 
12. In BP and JP Investments (Pty) Ltd v Hardroad (Pty) Ltd 1977 (3) 753 (W) 
Moll J referred to in the Phase Electric (supra) and held that the provisions of 
section 345(1 )(a)(i) must be strictly complied with, in particular the mode of 
service prescribed. On appeal in the BP and JP Investments (Pty) Ltd matter 
supra, the Full Bench on Appeal agreed with the dictum in Phase Electric (supra). 
13. Having considered the aforegoing cases, the view is held that the provisions of 
section 345(1 )(a)(i) of the Companies Act are peremptory, requiring service of 
the demand by delivering at the registered office of the respondent. If the 
legislature intended other forms of service, it would have been provided for. 
Strict compliance with the provisions regarding service, are a prerequisite for 
the deeming of the respondent as being unable to pay its debts (see Van Zyl 
N.O. v Look Good Clothing CC 1996 (3) SA 523 (SE) at 529). The 
explanation of the applicant that the respondent was no longer at its registered 
address, is not an excuse for not complying with the relevant section 
requirements. Therefore the applicant cannot rely on section 345(1 )(a)(i) of 
the Companies Act. 14. The second ground upon which the applicant relies, is that 
the respondent is 
unable to pay its debt as contemplated in section 345(1 )(c) of the Companies 
Act. The applicant did not receive payments from the respondent, which could 
be accredited to the undisputed overdraft facility agreement. The respondent 
admitted that it stopped trading and that business has come to a standstill. 
Despite instalment payment settlement proposal offers made by the 
respondent, the respondent still failed to make any payment to the applicant. 
The applicant established on a balance of probabilities that a debt prima facie 
exists. 
15. The respondent opposes the application on the following grounds : 
15.1. The applicant unlawfully ceased to operate as a bank and exited from 
the Republic of South Africa; 15.2. The applicant caused damage to the respondent; 
15.3. The applicant is avoiding an action for damages; 15.4. The applicant is abusing 
the court process by having instituted a liquidation application; 
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15.5. The applicant seeks to manipulate business rescue proceedings of 
another company, Island Site Investments 180 (Pty) ltd in relation to certain voting 
powers; 
15.6. The applicant has not taken the Court into confidence regarding previous 
historic litigation. 
16. It appears from the judgment of Mavundla J under Case No 52590/2017 that 
the applicant's decision to cease conducting business in South Africa, was 
lawfully. 
17. The respondent made little and/or no attempt to indicate a factual basis to 
substantiate the alleged claim for damages. It is expected of the applicant to 
at least show some factual estimate of the damages. It is not possible to 
determine that the applicant is avoiding an action for damages. The respondent's 
liquidators, if so appointed, will certainly pursue a damages claim if it is in the interest 
of the respondent and other creditors. 
19. The indication that the applicant failed to take the Court into its confidence 
regarding previous litigation, is disputed and does not assist any of the parties 
in this application. 
[8] Even if the applicant establishes its claim on a prima facie basis, 
a court will ordinarily refuse the application if the claim is bona fide disputed on 
reasonable grounds. The rule that winding-up proceedings should not be resorted to 
as a means of enforcing payment of a debt, the existence of which is bona fide 
disputed on reasonable grounds, is part of the broader principle that the court's 
processes should not be abused. In the context of liquidation proceedings the rule is 
generally known as the Badenhorst rule, from the leading eponymous case on the 
subject, Badenhorst v Northern Construction Enterprises (Pty) Ltd 1956 (2) SA 
346 (T) at 347H - 348C, and is generally now treated as an independent rule, not 
dependent on proof of actual abuse of process  A distinction must thus be drawn 
between factual disputes relating to the respondent's liability to the applicant and 
disputes relating to the other requirements for liquidation. At the provisional stage the 
other requirements must be satisfied on a balance of probabilities with reference to 
the affidavits. In relation to the applicant's claim, however, the court must consider 
not only where the balance of probabilities lies on the papers, but also whether the 
claim is bona fide disputed on reasonable grounds. A court may reach this conclusion 
even though on a balance of probabilities (based on the papers) the applicant's claim 
has been made out (Payslips Investment Holdings CC v Y2K Tee Ld 2001 (4) SA 
781 (C) at 783G - I). However, where the applicant at the provisional stage shows 
that the debt prima facie exists, the onus is on the company to show that it is bona 
fide disputed on reasonable grounds (Hulse-Reutter and Another v HEG 
Consulting Enterprises (Pty) Ltd (Lane ad Fey NNO Intervening) 1995 (2) SA 208 
(C) at 2180- 219G). 
[9] The test for a final order of liquidation is different. The applicant must establish its 
case on a balance of probabilities. Where the facts are disputed, the court is not 
permitted to determine the balance of probabilities on the affidavits but must instead 
apply the Plascon-Evans rule (Paar/water v South Sahara Investments (Pty) Ltd 
[2005) 4 All SA 185 (SCA) para 4; Golden Mile Financial Solutions CC v Amagen 
Development (Pty) Ltd [2010) ZAWCHC 339 paras 8 - 10; Budge and Others NNO 
v Midnight Storm Investments 256 (Pty) Ltd and Another 2012 (2) SA 28 (GSJ) 
para 4.[1 OJ The difference in approach to factual disputes at the provisional and 
final stages appears to me to have implications for the Badenhorst rule. If there are 
genuine disputes of fact regarding the existence of the application, it will fail on 
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ordinary principles unless it can persuade the court to refer the matter to oral 
evidence. The court cannot, at the final stage, cast an onus on the respondent of 
proving that the debt is bona fide disputed on reasonable grounds merely because 
the balance of probabilities on the affidavits favours the applicant. At the final stage, 
therefore, the Badenhorst rule is likely to find its main field of operation where the 
applicant, faced with a genuine dispute of fact, seeks a referral to oral evidence. The 
court might refuse the referral on the basis that the debt is bona fide disputed on 
reasonable grounds and should thus not be determined in liquidation and that it must 
be shown that there was service of the demand on the respondent "by leaving the 
same at its registered office''. " 
22. Upon reading and considering the affidavits and annexures thereto, and 
submissions by both parties with reference to relevant case law, I am satisfied 
that the applicant has made a prima facie case that the granting of a provisional 
order of winding-up of the respondent on the ground that the respondent is unable to 
pay its debt. The issues raised by the respondent in opposing the claim of the 
applicant, is not regarded sufficient to constitute a bona fide dispute on reasonable 
grounds. The respondent is placed under provisional winding-up. 
 
 
Standard Bank of South Africa Limited v Van Den Berg N.O and others [2020] 
JOL 47323 (FB) 
 
Application to sequestrate trust-trust might not be insolvent-trust sequestrated based 
on facts and benefit 
 
In this matter the applicant seeks an order for the provisional sequestration of the 
estate of the trust known as JB Van Den Berg Family Trust (“the trust”). The 
respondents are the trustees of the trust. 
[5] The applicant’s claim is not disputed except for the extent of the indebtedness.  
[14] The trust’s assets are exceeded by its liabilities with approximately 
R5 436 668.37. According to the trust the shortfall can be defrayed from the debt of 
R29 518 772.26 due to be collected by the liquidators of Berg Farming, however, the 
said debtors are also experiencing financial distress. They have been placed under 
provisional sequestration, it can therefore not be said that the trust has sufficient 
disposable property to satisfy its obligations. 
 [15] The trust has already embarked on a process of disposing of its immovable 
assets, an apartment and two farms. The apartment was sold and transferred to the 
purchaser on 16 October 2019. The trust is in the process of selling one of the farms 
and has indicated that there is a possibility that the remaining farm will also be sold. 
The applicant holds security of the trust’s indebtedness in the form of 
mortgage bonds covering all these properties. The applicant is clearly prejudiced by 
the sale as the trust has still not settled the home loan account despite the fact that 
the apartment was sold for an amount enough to cover the debt due to the applicant. 
[16] There is a sizeable asset in the form of a cession of a lease agreement valued at 
R36 129 721.00 which was identified by the liquidator of the Berg Farming trust as 
part of the trust’s assets. The trust has however denied that this asset forms part of 
its estate. Mr van der Merwe pointed out that this irregularity requires an 
investigation by trustees. 
[17] I’m in agreement. The sequestration of the trust will advantage the 
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creditors where there is no clarity regarding the full extent of its assets. The 
appointed trustees will take control of the trust’s estate and unearth any assets of the 
trust which will yield a pecuniary benefit for all the creditors. [18] In the 
circumstances, I’m satisfied that a proper case has been 
made out for a provisional order of sequestration. 
  
Kroons Gourmet Chickens (Pty) Ltd and Another v Master of the High Court, 
Pretoria and Others (64426/2017) [2020] ZAGPPHC 193 (1 June 2020) 

Liquidation account-objections-who may object-any interested party-includes parties 
to the settlement agreement 

Liquidation account-objections- costs of the inquiry in terms of section 417  

Liquidation account-objections - liquidators not entitled to claim a fee on sales of the 
business because the company in liquidation never conducted the business.   

Liquidation account-objections- liquidators should not forfeit their fees for a failure to 
finalise the liquidation expeditiously but ordered to pay costs of application 
personally (de boniis) 

Liquidators-duty when trading-to lodge a separate trading account! 

 

The applicants seek the review and setting aside of a decision by the first 
respondent, the Master of the High Court, Pretoria (“the Master”), not to uphold their 
objections to the second amended final liquidation and distribution account in the 
winding up of Tradefirm 195 (Pty) Ltd (in liquidation) (“Tradefirm”). 

In a counterapplication, Tradefirm’s liquidators seek an order that the Master be 
directed to confirm their third amended final liquidation and distribution account and 
that the applicants be directed to make payment of R6 836 986,18 upon confirmation 
of the account.  

The Master delivered a notice to abide by the decision of the Court.  The fourth 
respondent, the Commissioner for the South African Revenue Services (“SARS”), 
who was the sole proven creditor in the estate of Tradefirm, does not oppose the 
applications. 

Background to the applications 

On 12 October 2004 Tradefirm was placed in provisional liquidation, which order was 
made final on 12 January 2005.  On 10 May 2005, the second and third respondents 
were appointed as its liquidators. On 26 November 2007, upon the application of the 
liquidators, Ramagaga AJ found that the first applicant fraudulently took over 
Tradefirm’s poultry farm business (“the business”), as a going concern, shortly 
before the provisional liquidation order was granted.  The first applicant was ordered 
to deliver the property comprising the business to the liquidators, and to render an 
accounting and enter into a debatement with the liquidators regarding its conduct of 
the business.  The second applicant is the sole director of both the first applicant and 
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Tradefirm. On 25 September 2008, the liquidators and the first applicant entered into 
a written agreement, the effect of which was that the first applicant bought the 
business for an amount of R5.5 million (“the settlement agreement”).  This was the 
amount that SARS was willing to accept as a compromise of its claim.  In terms of 
the settlement agreement the first applicant also agreed to pay the costs of the 
liquidation, including the liquidators’ fees. The liquidators submitted a first and final 
liquidation and distribution account in 2010 and obtained the Master’s confirmation of 
the account.  At the instance of the applicants, the confirmation was reviewed and 
set aside.  In December 2014 the liquidators presented an amended account.  When 
the applicants requested sight of the supporting vouchers, with the view to formulate 
objections to the account, the liquidators withdrew it, and rendered their second 
amended first and final account in January 2016, to which the applicants objected in 
February 2016. The liquidators delivered a response to the objection on 7 December 
2016 and the applicants, in turn, replied on 31 January 2017.  On 5 July 2017 the 
Master refused to sustain most of the applicants’ objections to the account but 
required the liquidators to amend the account in certain respects.  This led the 
liquidators to prepare a third amended first and final account, which forms the basis 
of the counterclaim.  

 In terms of section 407 of the Companies Act, 61 of 1973[1] (“the old Companies 
Act”), any person having an interest in the company being wound-up may, at any 
time before the confirmation of a liquidation and distribution account, lodge an 
objection thereto with the Master, with reasons.  The applicants are interested 
parties for purposes of section 407.  They were parties to the settlement agreement, 
and the first applicant is responsible for payment of the costs of the administration of 
the winding-up.   

Does the account require the first applicant to pay a portion of the amount due 
to SARS twice? 

[17]               The applicants point out that the liquidators only paid the amount of 
R3.1 million to SARS, even though the first applicant had paid the full R5.5 
million. They complain that the liquidators, through the account, attempt to 
again obtain payment of the balance of R2 .4 million from the first applicant. 

[18]               The applicant’s reasoning, however, fails to take into account the 
manner in which the free residue account reflects accounting entries. The 
fact that the R2 .4 million is reflected as still due to SARS, does not mean 
that this amount is included in the shortfall on the account sought from the 
first applicant. 

[19]               In brief, the account is constituted as follows: 

a)            It reflects receipts, consisting of the amount for the sale of the 
business, the interest due to SARS on the outstanding balance and an 
advance payment made by the first applicant. 

b)            It reflects payments, consisting of the various expenses ordinarily 
expected in a winding up, the liquidators fees, the legal fees and the 
amount of the award to SARS. 

http://www.saflii.org/za/cases/ZAGPPHC/2020/193.html#_ftn1
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[20]               The difference between these two figures, thus total amounts 
paid/payable less receipts, is the shortfall that the liquidators claim from the 
first applicant. There is thus no double counting. In basic accounting 
terminology, there is one debit entry and an equivalent credit entry in respect 
of the sale price of the business in the account. 

[21]               There is thus no reason to interfere with the Master’s decision in 
respect of  this objection.  

Should the first applicant be liable for the costs of the enquiry? 

[22]               The applicants’ objections lodged with the Master in respect of the 
second account did not include an objection regarding the inclusion of the 
costs of the inquiry in terms of section 417.  They had not seen any 
vouchers, and therefore could not know that the amount reflected in the 
account for legal costs relates, in whole or in part, to the costs of that 
inquiry.  

[23]               Only in the answering affidavit in the review application, did the 
liquidators state that the costs of the inquiry are included in the account. The 
applicants objected thereto.   

[24]               The liquidators’ claim for the costs of the enquiry is premised on it 
forming part of the administration costs. The liquidators claimed, with 
reference to an extract from the answering affidavit in the liquidators’ 
application for the return of the business, deposed to by the second 
applicant, that the applicants had admitted that those costs form part of the 
administration costs.  However, the extract does not contain or imply such an 
admission. 

[25]               During argument, Mr Steyn, for the liquidators, conceded that costs of 
an inquiry in terms of section 417 does not ordinarily form part of the 
administration costs in a winding up. Section 417(6) expressly deals with 
this: 

“Any person who applies for an examination or enquiry in terms 
of this section or section 418 shall be liable for the payment of 
the costs and expenses incidental thereto, unless the Master or 
the Court directs that the whole or any part of such costs and 
expenses shall be paid out the assets of the company 
concerned.” 

[26]               There was no request to the Master or this Court to give such a 
direction. 

[27]               In terms of the settlement agreement, the first applicant agreed to pay 
the following:  
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a)            The amount of R5.5 million as purchase price for the business and 
in full and final settlement of all current claims against Tradefirm (which 
was the amount that the only proven creditor, SARS, would accept); 

b)            the administration costs in the winding-up of Tradefirm; 

c)             an amount equal to the taxed or agreed upon legal costs of the 
liquidators regarding the litigation instituted by the liquidators under 
case numbers 4945/2007 and 120/2008; and 

d)            the costs of a Mr Barrett for his services rendered to the liquidators 
in respect of Tradefirm’s winding-up. 

[28]               None of these items include the costs of the enquiry. The parties went 
to some lengths to be clear in the settlement agreement: they expressly 
stipulated what legal fees had to be paid, separately from the clause obliging 
the first applicant to pay the administration costs; and they expressly 
stipulated that the costs of Mr Barrett had to be paid, even though the parties 
recorded that it forms part of the administration costs in the winding up of 
Tradefirm.  

[29]               In my view, there is no room for a conclusion that the first applicant is 
liable for payment of the costs incurred in respect of the inquiry. 

[30]               Because the vouchers in respect of the charge for legal fees in the 
account do not appear in the papers, it is not possible to determine whether 
the entire amount or a specified portion thereof ought to be excluded.  The 
liquidators should prepare a further amended account, with supporting 
vouchers, to remove the costs of the enquiry from the account and reflect the 
nature of any amount that may remain in the account as legal costs. 

Are the liquidators entitled to a trading fee? 

[31]               Section 384 of the Old Companies Act provides as follows in relevant 
parts:  

“(1)  In any winding-up a liquidator shall be entitled to a 
reasonable remuneration for his services to be taxed by the 
Master in accordance with the prescribed tariff of 
remuneration: Provided that, in the case of a members’ 
voluntary winding-up, the liquidator’s remuneration may be 
determined by the company in general meeting.  

(2)    The Master may reduce or increase such remuneration if in 
his opinion there is good cause for doing so, and may 
disallow such remuneration either wholly or in part on 
account of any failure or delay by the liquidator in the 
discharge of his duties.” 



127 
 

[32]               In terms of Regulation 23 of the Old Companies Act, every liquidator 
shall be entitled to the remuneration set out in annexure CM104 to the 
Regulations for the winding-up and judicial management of companies.  That 
annexure, in turn, provides that, where the liquidator is appointed to liquidate 
a company, the tariff of remuneration for trustees of insolvent estates shall 
be applied.  

[33]               Section 63 of the Insolvency Act, Act 24 of 1936, provides that every 
trustee of an insolvent estate shall be entitled to a reasonable remuneration 
for his services, to be taxed by the Master according to Tariff B in the second 
schedule to that Act. 

[34]               Item 4 of Tariff B provides that the Trustee, and therefore also a 
liquidator, is entitled to remuneration equal to 6% “on sales by 
the [liquidator] in carrying on the business of the [company in liquidation], or 
any part thereof, in terms of section 80”. 

[35]               The liquidators consider themselves entitled to such a fee on sales of 
the business over the period from the order to return the business to 
Tradefirm to date of the settlement agreement. The applicants disagree, and 
further argue that, even if the liquidators are entitled to a fee, 6% is 
excessive in the circumstances and ought to be reduced.   

[36]               Section 80(1) of the Insolvency Act requires that the trustee/liquidator 
must be authorised to carry on the business of the insolvent by the creditors 
or in the absence thereof by the Master.  Although a lack of authority was 
initially raised by the applicants, the liquidators’ certificate of appointment 
was handed up by agreement, which expressly provided the liquidators with 
the powers set out in section 386(4)(f), which allows for the carrying on of 
any part of the business of Tradefirm, “insofar as may be necessary for the 
beneficial winding-up thereof”. 

[37]               In the second account the liquidators record that trading income of 
R67 052 534,14 had been retained by the first applicant. Thus the account 
reflects a nil entry.  However, the liquidators claim a fee of 6% on the 
turnover amount.  

[38]               The Master ruled that the liquidators are entitled to a fee of 6% on sales 
from the date of their appointment to 30 September 2008.  The ruling that 
the liquidators are entitled to the trading fee as from the date of liquidation of 
the company until the order of 26 November 2007, was not sought by them, 
and cannot be sustained. It may have been brought about by the note in the 
account explaining the trading income: 

“The income below was generated by KROONS GOURMET 
CHICKENS (PTY) LTD since date of liquidation of TRADEFIRM 
195 (PTY) LTD (IN LIQUIDATION) until date of settlement of all 
claims in TRADEFIRM 195 (PTY) LTD (IN LIQUIDATION), with 
the assets of same.” 
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The liquidators did not comply with section 93 of the Insolvency Act, which requires 
the liquidators, if they have carried on any business on behalf of the company in 
liquidation, to submit to the Master a trading account containing a record of the value 
of the stock on hand at the date of liquidation, a record of the value of the stock on 
hand on the date upon which the account is made, the daily totals of receipts and 
payments in connection with the business, and the result of their conduct of the 
business.  The liquidators offered no reason for not complying with section 93. The 
logical reason why they did not do so, is because they did not trade.  

Should the liquidators forfeit their fees? 

[62]               The liquidators raised a 10% fee on the R5.5 million paid by the first 
applicant for Tradefirm’s business, in terms of item 1 of Tariff B.  

[63]               In the second account they also raised a 10% fee on the interest 
payable to SARS, because only R3.1 million of the R5.5 million was paid to 
SARS upon receipt thereof, and the balance attracted interest.   In her ruling, 
the Master required the liquidators to provide reasons why they ought not to 
pay the interest themselves, having delayed the payment to SARS.  Instead 
of providing reasons to the Master, the liquidators have elected to rather 
deduct this amount from their fees in the third account. This was an 
appropriate concession on their part. 

[64]               The applicants contend that the liquidators should forfeit their total fee 
as contemplated in section 384(2) of the Old Companies Act, for their delay 
in finalising the winding up of Tradefirm. 

[65]               The liquidators were appointed as liquidators more than twelve years 
before the current review application had been launched.  The settlement 
agreement, which disposed of Tradefirm’s assets and insured that the only 
approved creditor will be paid an amount that it had agreed to, was 
concluded nine years before the review application was launched.  

[66]               The liquidators have provided no explanation for these delays.  They 
focused on the applicants’ wrongdoing in having taken over Tradefirm’s 
business unlawfully. However, that issue had long been resolved and plays 
no role in the liquidators’ conduct after September 2008. 

[67]               It must be considered that challenges to the accounts, including an 
application to have an account set aside, accounts for some of the elapsed 
time.  However, the period is still inordinate in respect of a winding up that 
effectively required very little after the settlement had been concluded and 
the purchase price had been paid. 

[68]               It should not be lost sight of that the first applicant has an interest in 
having the liquidators forfeit their fee.  It is, after all, contractually bound to 
pay those costs.  On scrutiny of the account, there is no indication that any 
additional costs were incurred because of these delays, and the first 
applicant is not called upon to pay interest on any amounts.  It is certainly in 
no worse a position due to the delay. 
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[69]               Although there is much reason to disapprove of the substantial delay, in 
my view it is not a sufficient basis to have the liquidators forfeit their fees.  

The counterapplication 

[70]               In the counterapplication the liquidators seek that the Master be 
directed to confirm the third liquidation and distribution account. In the light of 
what has been said above, the account requires amendment. This relief can 
therefore not be granted. In the circumstances, the counterapplication 
cannot succeed. 

The order 

[71]               In the light of the long delays in this winding up, and the fact that there 
have been several attempts to finalise the accounts with no success, I am of 
the view that it would be appropriate in the circumstances to decide the 
issues rather than referring them back to the Master. 

[72]               There is no reason why the costs should not follow the result. The 
applicants contend that the liquidators ought to pay the costs of the 
application and the counterapplication de bonis propriis.  I agree.  At the 
heart of both the application and the counterapplication is the issue of the 
liquidators’ fees.  Furthermore, the first applicant is obliged to pay the 
administration costs in the winding up of Tradefirm.  It would be a hollow 
costs order if the liquidators could burden the first applicant with the costs in 
the winding-up of Tradefirm.  

[73]               The following order is made: 

1.           The applicants’ failure to launch this review application within the 
period prescribed in section 407 of the Companies Act, 61 of 1973, 
is condoned.  

2.            The first respondent’s decisions of 5 July 2017 in the winding up of 
Tradefirm 195 (Pty) Ltd (in liquidation), to dismiss the applicants’ 
objections, are reviewed and set aside.  

3.           It is declared that the first applicant is not liable for the costs of the 
inquiry in terms of section 417 of the Companies Act, 61 of 1973, 
held in the winding up of Tradefirm 195 (Pty) Ltd (in liquidation).  

4.            It is declared that the second and third respondents are not entitled 
to charge any fee on sales by the poultry business sold by Tradefirm 
195 (Pty) Ltd (in liquidation) to the first applicant.  

5.           It is declared that the second and third respondents are entitled to a 
fee of 10% on the amount of R5.5 million, less any amount due to 
SARS for interest on the amount of R2.4 million. 
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6.            The second and third respondents are directed to render an 
amended liquidation and distribution account in the winding up of 
Tradefirm 195 (Pty) Ltd in accordance with this order within 30 days 
from date of this order.  

7.          The second and third respondents’ counterclaim is dismissed.  

8.          The second and third respondents are jointly and severally liable for 
the costs of the application and the counterapplication de bonis 
propriis. 

  
 
Mhlonipheni v Mezepoli Melrose Arch (Pty) Ltd and Others ; Lwazi v Mezepoli 
Nicolway (Pty) Ltd and Another; Moto v Plaka Eastgate Restaurant CC and 
Another; Mohsen and Another v Brand Kitchen Hospitality (Pty) Ltd and 
Another (2020/10556; 2020/10555; 2020/10955; 2020/10956;) [2020] ZAGPJHC 
136 (3 June 2020) 

Business rescue applications- court can order business rescue if, in terms of 
ss (4)(a)(iii), it ‘is otherwise just and equitable to do so for financial reasons. 

Business rescue applications-covid19- respondent companies challenged the 
applicants’ locus standi on the basis that, as a result of force majeure, they are 
neither employees, nor creditors. If provision is not made contractually by way of 
a force majeure clause, a party will only be able to rely on the very stringent 
provisions of the common law doctrine of supervening impossibility of performance, 
for which objective impossibility is a requirement. Performance is not excused in in 
all cases of force majeure 

Business rescue- achievement of any one of the two goals referred to 
in s 128(1)(b) of the  would qualify as ‘business rescue’ in terms of s 131(4).   

 

The applicants in each of the four applications sought orders placing the first 
respondent in each application under supervision and commencing business rescue 
proceedings under s 131(4)(a) of the Companies Act 71 of 2008 (the ‘Act’). The 
applications were supported by various employees and creditors of each respondent 
company.   

 The first respondent in each case is a juristic entity which conducts business in the 
operation of a group of restaurants in Johannesburg, which trade under the 
‘Mezepoli’ and ‘Plaka’ brands.  

[17]        The applicants are each employed as managers of the respondent 
companies concerned. In the case of Brand Kitchen, the applicant is Mun Manal, 
who is an employee, creditor and shareholder of Brand Kitchen. The second 
applicant (Azania Hospitality) is a shareholder in Brand Kitchen. 

[18]        The applicants contended that each of the respondent companies ought to 
be placed under business rescue because all of the requirements referred to in 
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s 131(4) are met. They submitted that placing the respondent companies under 
business rescue will allow them reasonable prospects of rescue because: 

18.1.    the moratorium which ensues will protect the respondent companies 
from their creditors enforcing claims against them; 

18.2.    the post-commencement financing (‘PCF’) which has been secured 
will provide funding to the companies until they are in a position to resume 
profitable trade; 

18.3.    such funding will allow them to trade and pay certain costs and a 
portion of employees’ salaries for at least 14 months; and 

18.4.    the wide powers of the business rescue practitioner (the ‘BRP’) will 
allow for the business as a whole to be streamlined and for the profitable parts 
of the business to support the unprofitable parts of the business until they are 
able to return to profitability. 

[19]        The applicants seek to have Mr Cloete Murray appointed as the interim 
BRP of the first respondent in each application in terms of s 131(5) of the Act. 

[20]        The defences raised by the respondent companies are threefold: 

20.1.    First, as a result of the national lockdown, force majeure excuses the 
respondent companies from their obligations to their employees and their 
other creditors, who therefore have no locus standi to bring these applications. 

20.2.    Second, other than Plaka Eastgate, the trust companies are not 
financially distressed. 

20.3.    Third, the PCF referred to by Margarita, is not available. 

[21]        In the case of Plaka Eastgate, its financial distress is conceded. It has 
adopted the position that there is no point in attempting to rescue it and that, if it is 
not sold to Kosta, it ought to be would up. The respondent companies referred to a 
letter in which it is stated that a decision will be made in regard to this possible sale 
on 30 May 2020. 

Background 

Common cause facts 

[22]        The businesses of the respondent companies slowed from 16 March 2020 
and they have not traded at all since 26 March 2020. The 158 employees of the 
respondent companies were last paid their salaries on 28 March 2020. It is not 
disputed that this has had a devastating impact on them and their families. 

[23]        None of the respondent companies have traded since the national lockdown 
was implemented in response to the COVID-19 pandemic on 27 March 2020. They 
did not trade in food products (which was designated an essential service) during 
level 5 of the lockdown, and the directors of the respondent companies have taken a 
decision not to trade on a ‘delivery only’ or delivery/collection basis under level 4 and 
level 3 of the national lockdown. They state that the restaurants will only resume 
operations ‘once the lockdown is lifted’.   

[24]        Prior to the issue of these applications, during April and May 2000, 
memoranda (the ‘memos’) were sent by the directors of the respondent companies 
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and/or Kruger to the employees of the respondent companies. These contained the 
following information: 

24.1.    The restaurants are small businesses which are in distress. 
Applications were being made to various entities (the landlords, the 
Department of Small Business Development, the Small Enterprise 
Development Agency, the UIF’s Temporary Employee Relief Scheme). They 
would ‘continue to find ways and solutions to do all that we can to keep our 
Plaka and Mezepoli families supported’ (1 April 2020) [Emphasis added]. 

24.2.    Applications had been made to landlords for rental relief ‘to assist the 
cash-flow of the business in support of paying amongst other obligations, 
salaries and wages’. 

24.3.     That the ‘UIF applications went in yesterday’ (17 April 2020). 

24.4.    On 28 April 2020, the day on which staff salaries were to be paid, a 
memo (the ‘28 April memo’) was sent, stating inter alia that: - 

‘the company will not be paying you for the month of April 2020 as a direct 
result of the down-trading and continued losses incurred during the recent 
months exhausting any historic profits there may have been.’ [Emphasis 
added] 

‘The company will remain closed for the duration of the lockdown – we will not 
be opening for deliveries only at this stage.’ 

24.5.    On 29 April 2020, the directors stated that ‘Brand Kitchen will be 
making a R1,000 advance to all staff members and R3,000 advance to 
managers to assist our staff until the funds from the UIF arrive. This payment 
… is an advance payment made in the absence of having received any 
payment from UIF to date.’ 

24.6.    On 4 May 2020, a further memo was sent, stating inter alia that: 

‘The company will remain closed for the duration of the lockdown – we will not 
be opening for deliveries only at this stage.’ 

‘Employees will be notified in due course and with sufficient notice as to when 
they are required to return to work.’ [Emphasis added]. 

24.7.    On 5 May 2020, following receipt of the above memos, a message 
was sent to Kruger and the directors of the respondent companies by Mun 
Manal, in his capacity as the nominated employee representative for the trust 
companies. The memorandum set out the employees’ grievances in detail and 
called on the CEO / directors of the respondent companies to identify the 
creditors thereof. 

24.8.    On 8 May 2020, after the launch of this application, two memoranda 
were sent to the employees of the respondent companies by Froneman and 
Elpida, in response to Mun Manal’s message stating, inter alia that: - 

(a)     ‘It is with regret that the company has to inform you and confirm that the 
temporary layoff as of 1 April 2020 continues to be in force.’ 

(b)     ‘The temporary layoff period will continue until the end of lockdown, 
when each company’s circumstances will be reviewed.’ 
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(c)      ‘As a result of the company being closed and not being allowed to trade 
as normal, a “no work no pay” principle will apply.’ [Emphasis added] 

The applicants’ locus standi 

[25]        Under the Act, both a creditor and an employee have locus standi to bring 
an application for business rescue, both being ‘affected persons’ in terms of s 131(1) 
of the Act The respondent companies challenged the applicants’ locus standi on the 
basis that, as a result of force majeure, they are neither employees, nor creditors. 

[26]        In business rescue proceedings, employees have many more rights than 
they would have under the winding-up provisions of the Act. The term ‘creditor’ 
includes employees to the extent that any amounts relating to employment that were 
not paid to that employee immediately prior to the commencement of those 
proceedings, became due and payable by a company to that employee. The fact that 
the employment contract of such a person might be suspended for any reason does 
not have the effect that the employment contract is terminated. 

[34]        If the respondent companies were of the view that force majeure excused 
them from their obligations to their employees, it would have been expected that they 
would have told them as much in late March or early April. Instead, the employees of 
the respondent companies were only advised that they would not receive payment of 
their April salaries on the day that they fell due for payment, 28 April 2020. 

[35]        It thus appears that the respondent companies are only raising force 
majeure in relation to the employment contracts. 

Impossibility of performance 

[36]        If provision is not made contractually by way of a force majeure clause, a 
party will only be able to rely on the very stringent provisions of the common law 
doctrine of supervening impossibility of performance, for which objective impossibility 
is a requirement. Performance is not excused in in all cases of force majeure. In MV 
Snow Crystal, the Supreme Court of Appeal (per Scott JA) said as follows: 

‘As a general rule impossibility of performance brought about by vis major or 
casus fortuitus will excuse performance of a contract. But it will not always do 
so. In each case it is necessary to “look to the nature of the contract, the 
relation of the parties, the circumstances of the case, and the nature of the 
impossibility invoked by the defendant, to see whether the general rule ought, 
in the particular circumstances of the case, to be applied”. The rule will not 
avail a defendant if the impossibility is self-created; nor will it avail the 
defendant if the impossibility is due to his or her fault. Save possibly in 
circumstances where a plaintiff seeks specific performance, the onus of 
proving the impossibility will lie upon the defendant.’ 

[37]        In Unlocked Properties 4 (Pty) Limited v A Commercial Properties CC, the 
court, citing Unibank Savings & Loans Ltd (formerly Community Bank) v Absa Bank 
Ltd stated as follows: 

‘The impossibility must be absolute or objective as opposed to relative or 
subjective. Subjective impossibility to receive or to make performance does 
not terminate the contract or extinguish the obligation.’  

[38]        In Unibank it was held that— 
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‘Impossibility is furthermore not implicit in a change of financial strength or in 
commercial circumstances which cause compliance with the contractual 
obligations to be difficult, expensive or unaffordable.’  

[39]        The obligation which the trust companies owed to their employees, to pay 
them their salaries, has always been capable of performance and was at no time 
rendered impossible. It is trite that the duty to pay, and the commensurate right to 
remuneration, arises not from the actual performance of work, but from the tendering 
of service.  The Regulations which were in force during level 5 of the National 
Lockdown make it clear that employers are not excused from their obligation to pay 
their employees' salaries, because it includes in the list as an essential service the 
‘Implementation of payroll systems to the extent that such arrangement has not been 
made for the lockdown, to ensure timeous payments to workers.’  

[40]        The applicants contended that the trust companies have also been 
permitted to trade in some form throughout the entire lockdown. 

40.1.        During level 5 of the National Lockdown, from 27 March 2020 to 30 
April 2020, they were permitted to conduct limited trade (the sale of cold 
foods, of which there are many on the restaurants’ menus).  

40.2.        The restaurants also operate a deli, which does not sell hot cooked 
food and was thus permitted to trade throughout the level 5 lockdown period. 

40.3.        Under level 4, the respondent companies were entitled to trade in 
any foods on a ‘delivery only’ basis.  

40.4.        Under level 3, which came into force on 1 June, the respondent 
companies will be permitted to sell all food for collection or delivery.  

40.5.        The respondent companies are not excused from its obligations to its 
employees because it has decided not to trade in circumstances where it is able to 
do so, but has elected not to, in anticipation that such trading will not be profitable. 
Trading may be more burdensome or economically onerous, but economic hardship 
is not categorised as being a force majeure event; it does not render performance 
objectively and totally impossible. 

[41]        In my view, force majeure cannot be relied upon by the respondent 
companies as a defence to their obligations owed to their employees. In any event, 
the applicants are clearly ‘affected persons’ as set out in s 131 and s 128(1)(a) of the 
Act, who are entitled to bring these proceedings and participate therein. Thus, they 
have the necessary locus standi required for these applications. 

The respondent companies have failed to pay over any amount in terms of an 
obligation under or in terms of a public regulation, or contract, with respect to 
employment-related matters 

[42]        Once it is accepted that the defence of force majeure is not available to the 
respondent companies, it follows that, in failing to pay their employees their salaries 
on 28 April 2020, the respondent companies failed to pay over an amount in terms of 
an obligation under a contract, with respect to employment related matters. 

[43]        All that the employees received in respect of April 2020 was either a R3 000 
or R1 000 advance on funds which the respondent companies hoped to obtain from 
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the UIF relief scheme. The respondent companies remain liable for the payment of 
the at the employees’ salaries from April 2020. 

[44]        The fact that UIF payments were made to some of the employees does not 
excuse the respondent companies of their obligations to pay employee salaries, 
particularly in circumstances when, on the respondent companies’ own version, cash 
reserves and other forms of funding are available.  

[45]        The requirement at section 131(4)(a)(iii) of the Act is thus met. 

Are the respondent companies financially distressed? 

[46]        Although the respondent companies strenuously opposed the suggestion 
that they are financially distressed, this is contrary to what they stated to the 
employees in the memos: 

46.1.    On 1 April 2020, it was stated that, ‘The restaurants are small 
businesses which are in distress’. 

43.2    On 28 April 2020, it was stated that, ‘as a direct result of the down-
trading and continued losses incurred during the recent months [we have 
exhausted] any historic profits there may have been.’ 

[47]        ‘Financially distressed’ is defined in s 128(1)(f) of the Act to mean that— 

(i)         it appears to be reasonably unlikely that the company will be able to 
pay all of its debts as they become due and payable within the immediately 
ensuing six months; or 

(ii)        it appears to be reasonably likely that the company will become 
insolvent within the immediately ensuing six months. 

[48]        The respondent companies’ admissions in this regard appear to satisfy both 
these tests. They have provided scant information to demonstrate that they are not 
financially distressed. They have not disclosed details of all their creditors, showing 
outstanding balances and age analysis; no financial statements or balance sheets 
are disclosed. Other than the relief granted by the landlords of Mezepoli Melrose 
Arch and Plaka Eastgate, there is no evidence that any creditors regard the 
respondent companies’ obligations as unenforceable. On the contrary, if regard is 
had to the affidavits from creditors Meze Foods and Golden Coast Fisheries, they 
regard the debts as overdue. 

[49]        In regard to the affidavits filed by other employees and creditors, which form 
part of the proceedings, the respondents contended that an application should have 
been made for them to be admitted. In Cape Point Vineyards (Pty) Ltd v Pinnacle 
Point Group Ltd,[23] Rogers AJ intimated that he did not think the Legislature 
contemplated that an affected person would have to apply for leave to intervene in 
order to participate in the legal proceedings. He did however state that courts would 
need to regulate the procedure to be followed, where affected parties wanted to file 
affidavits relevant to the application, in order to ensure fairness to all the parties 
involved. 

[50]        The respondents were offered the opportunity to deal with the affidavits of 
these affected parties. Having perused the affidavits, the respondent companies 
accepted the contents thereof, save for the amount allegedly owing by Brand Kitchen 
to Golden Coast Fisheries, which they disputed. 

http://www.saflii.org/za/cases/ZAGPJHC/2020/136.html#_ftn23
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[51]        Brand Kitchen produced a Schedule / Income statement (the ‘Schedule’) for 
the trust companies. Taking that information into account, Mun Manal contended 
that, even if one ignores the costs of sales and accepts a reduced liability insofar as 
salaries and wages are concerned and the rental relief which has been granted, the 
fixed monthly expenses of the respondent companies amount to approximately R2 
million. 

[52]        Mun Manal prepared various schedules setting out the income and 
expenditure of each of the respondent companies. As a result of the lockdown and 
subsequent cessation of trade, the respondent companies have made significant 
losses, as set out below: 

52.1.    Brand Kitchen: R238 941.33 for the period January to March 2020; 

52.2.    Plaka Eastgate: R698 758.10 for the period January to March 2020; 

52.3.    Mezepoli Melrose Arch: R385 216.98 for the month of March 2020. 

52.4.    Mezepoli Nicolway: R250 405.82 for the month of March 2020. 

52.5.    Although not set out in the affidavits, further losses for April and May 
2020 must have been incurred in respect of all the respondent companies in 
at least the amounts referred to for March 2020. Thus, the estimated losses in 
total from January to May 2020 for the respondent companies are in the 
region of R3 million. 

[53]        The respondent companies dealt with this contention dismissively, by 
stating that the monthly expenses are not relevant because the obligation to pay 
them is suspended during the national lockdown. As set out above, this contention is 
both factually and legally untenable. 

[54]        The applicants contended that whether the expenses which are estimated 
by Mun Manal or the expenses which are set out in the Schedule are used, the 
respondent companies are clearly in financial distress because the only funds which 
they identify as being available to them to meet these ongoing expenses are the 
following: 

54.1.        Cash reserves available to Mezepoli Melrose Arch in an investment 
account in the amount of R592 632.52. 

54.2.        Funds available from access bonds held by entities which are not 
involved in the businesses conducted by the trust companies, being Merchant 
Property (Pty) Ltd, in the amount of R731 060.14, and Masterprops 388 CC, in 
the amount of R610 649.67. 

54.3.        Funds which can be borrowed from the KAM Trust. Even though the 
Trust’s financial position is not disclosed, the applicants contended that the 
Trust would be unable to provide any funding because: 

(a)       Mezepoli Melrose loaned the Trust R1 832 406.63. Such loan has not 
been repaid; the inference must be drawn that it is unable to do so; 

(b)       Froneman stated the following under oath in an affidavit deposed to on 
25 March 2020: 

‘44. The Kam Trust attaches hereto the balance sheet of the Kam Trust as 
well as its management accounts as annexures GL 2 and GL3. 
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45. As is evident from the balance sheets the Kam Trust expenses exceed its 
income. If the properties are not sold the Kam Trust will not be able to meet its 
financial commitments and the Kam Trust will have to be wound 
up.’ [Emphasis added]. 

54.4.        Even if it is to be accepted that the respondent companies have 
access to the funds, they are insufficient to service the debts of all the 
respondent companies, which are set out by Mun Manal. 

[55]        In the case of Mezepoli Melrose, Froneman has annexed ‘a cash flow 
projection’ in which he assumes that normal trading will resume from June, July or 
August 2020. He also assumes that by December, pre-lockdown sales will be 
reached. These projections are highly speculative having regard to the present 
lockdown regulations, the likely contraction of the economy and the extensive 
financial hardship being experienced by many people. 

[56]        The decision to remain closed until the end of the lockdown will result in 
tremendous financial hardship to the respondent companies and their employees, 
particularly when there is no indication as to when the lockdown will reach the level 
at which restaurants will be permitted to resume normal trading. 

[57]        In respect of Plaka Eastgate, it is common cause that: 

57.1.    it is running at a loss and is financially distressed; 

57.2.    it does not have funds available to pay its creditors; 

57.3.    an offer to purchase the business of Plaka Eastgate (including its 
liabilities) was made by Kosta on 27 April 2020. 

[58]        From the Schedule and Mun Munal’s estimates, the applicants submitted 
that: 

58.1.    If the trust companies trade on a ‘delivery’ basis they will make a gross 
profit (even if they make a net loss) because all of their costs of sales are 
variable costs, which together constitute approximately 56% of sales. When 
trading on a delivery/collection only basis, the trust companies have a gross 
profit margin in the order of 44%. 

58.2.    If they trade on any basis, which consequently results in a gross profit, 
there will be some funds available with which to make payment of their fixed 
costs – which include employees’ salaries and rental. There is accordingly a 
benefit to the affected persons of the trust companies if trade is conducted on 
any basis. 

58.3.    The undertaking to provide PCF should the respondent companies be 
placed under business rescue is such that the initial funding of R4 million, 
which has been provided will fund the net losses which the respondent 
companies project they will incur from trading on a ‘delivery only’ basis for 
nearly 14 months, such that the respondent companies will not have to rely on 
their own resources in order to trade. That, the applicants submitted, is the 
position on the respondent companies’ own projected model. 

58.4.    If they do not trade, as the respondents have decided (until lockdown 
has been lifted), the trust companies generate no income at all. If force 
majeure does not apply their obligations in respect of their fixed expenses 
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continue to accrue each and every month. This cannot be in the interests of 
the affected persons or the trust companies because there is and will be no 
income from which to pay the fixed costs such as salaries and rental, and their 
indebtedness thus grows exponentially taking the respondent companies from 
‘financially distressed’ to both commercially and factually insolvent. 

[59]        The trust companies submitted that they are not able to trade on a ‘delivery 
only’ basis, as they would suffer a loss. However, the applicants submitted that not 
trading at all will result in much greater losses and the ultimate demise of all of the 
respondent companies. 

[60]        Despite having the sources of funding which the respondent companies 
state they have, there is no explanation why these funds have not been used to pay 
the employees and/or any other creditors, who are demanding payment. It is trite 
that a debtor proves his solvency by paying his debts.[24] 

[61]        Another issue which is extremely concerning and which appears from the 
financial information disclosed to the court, is that Mezepoli Melrose apparently 
declared or paid a dividend to the Trust in the amount of R7 438 000 between 1 
March and 30 April 2020, just prior to or after lockdown had commenced. Mezepoli 
Melrose moved from a position of net profit to a substantial net loss. There is no 
explanation for this from the respondent companies.  

Just and equitable for financial reasons  

[62]        A court can in any event order business rescue if, in terms of ss (4)(a)(iii), it 
‘is otherwise just and equitable to do so for financial reasons.’ In making this 
decision, I have considered the PCF provisions contained in s 135 of the Act which 
make specific provision for employee entitlements (for the period after the business 
rescue process has commenced) to be treated as part of the PCF. Employees are 
afforded special protection under Chapter 6 of the Act. They are included in the 
definition of ‘affected persons’ who enjoy a wide array of powers and rights. 
Business rescue has no impact on employment. Employees continue to be 
employed on the same terms and conditions. There is, furthermore, in business 
rescue a statutory preference for unpaid salary and benefits before all other non-
secured creditors. Employees’ salaries due and payable during business rescue, but 
not paid, form part of any PCF provided to the company.  

[63]        It is undisputed that by not trading at all, the respondent companies will not 
generate any income from which to pay the salaries and other fixed monthly 
expenses which they continue to incur. 

[64]        If the respondent companies are placed in business rescue, the moratorium 
will allow them to avoid the consequences of their failure to meet these expenses 
whilst in business rescue, thereby affording them the time required until trading 
recommences and they are able to trade profitably again. 

[65]        The BRP will be in a position to independently consider the financial 
positions of each respondent company, including the decisions taken not to trade on 
a delivery/collection basis. He will be able to use the moratorium to ensure that 
whatever funds are available are used fairly, in order to pay employees’ salaries (or 
a portion thereof) and alleviate the hardship being faced by them. 

http://www.saflii.org/za/cases/ZAGPJHC/2020/136.html#_ftn24
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[66]        The devastating effect that the failure to pay salaries has had on the 
employees of the respondent companies cannot be overstated. Employees have 
been unable to inter alia pay their rental, afford basic necessities like food, and pay 
their children’s school fees. This poses a very real threat to the lives and livelihoods 
of the employees who find themselves in a desperate and destitute situation. 

[67]        The directors appear to move funds between all the entities which they 
control and the Trust, without disclosing a complete financial picture, notwithstanding 
that these are all separate companies that are all financially distressed. Placing the 
respondent companies under business rescue will allow the BRP to attain a clear 
and complete understanding of the financial positions of the respondent companies, 
so that an attempt can be made to rescue them or, if that is not possible, wind them 
up.  

[68]        It is thus just and equitable for financial reasons that the respondent 
companies be placed under business rescue. 

Can the companies be rescued? 

[69]        In April 2020, Margarita ascertained that the trust companies did not intend 
to pay anything to their staff on 28 April 2020. She procured that payments be made 
to each employee to the extent of approximately 30% of that employee’s salary. 
Each waiter, who ordinarily only earns commission on sales and no fixed salary, was 
paid R1 500. 

[70]        The applicants in their founding affidavit referred to funding which Margarita 
was willing to provide apparently in her personal capacity. She stated that she was 
prepared to provide PCF for: 

70.1.    Payment of 30% of the employees’ salaries/wages until no longer required. 

70.2.    Contributions toward rental obligations. 

[71]        The detail surrounding the PCF in the founding affidavit was sparse. The 
availability of such funding from Margarita was challenged in the respondents’ 
answering affidavits. In reply, the applicants contended that having had regard to the 
financial position of the respondent companies as contained in the answering 
affidavits (insufficient as it was), they were able to provide more detail of the PCF 
which would be procured by Margarita, from the Konmar Trust (Konmar) of which 
she is a beneficiary and trustee. 

[72]        It was stated that Margarita has now procured, through Konmar, PCF for the 
respondent companies in the event that they are placed under business rescue. The 
initial funding available for this purpose is R4 million. 

 [87]        The court in Oakdene confirmed that the achievement of any one of the two 
goals referred to in s 128(1)(b) of the  would qualify as ‘business rescue’ in terms 
of s 131(4).  Referring to Oakdene, the appropriate test was described by Maya JA 
in Newcity[38] as follows:  

‘It is plain from the wording of these provisions that a court may not grant an 
application for business rescue unless there is a reasonable prospect for 
rescuing the company i.e. facilitating its rehabilitation so that it continues on a 
solvent basis or, if that is not possible, yields a better return for its creditors 
and shareholders than what they would receive through liquidation. …. 

http://www.saflii.org/za/cases/ZAGPJHC/2020/136.html#_ftn38
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As to what “reasonable prospect” means, Brand JA, in Oakdene Square Properties 
(Pty) Ltd, properly described it as a yardstick higher than “a mere prima facie case or 
an arguable possibility” but lesser than a “reasonable probability” – a prospect based 
on reasonable grounds to be established by a business rescue applicant in 
accordance with the rules of motion proceedings. He elaborated as follows: 

“Self-evidently it will be neither practical nor prudent to be prescriptive about the way 
in which the [applicant] must show a reasonable prospect in every case. Some 
reported decisions laid down, however, that the applicant must provide a substantial 
measure of detail about the proposed plan to satisfy this requirement … But in 
considering these decisions Van der Merwe J commented as follows in Propspec 
Investments (Pty) Ltd v Pacific Coast Investments 97 Ltd and another 2013 (1) SA 
542 (FB) para 11: ‘I agree that vague averments and mere speculative suggestions 
will not suffice in this regard. There can be no doubt that, in order to succeed in an 
application for business rescue, the applicant must place before the court a factual 
foundation for the existence of a reasonable prospect that the desired object can be 
achieved. But with respect to my learned colleagues, I believe that they place the bar 
too high.’ 

And in para 15: 

‘In my judgment it is not appropriate to attempt to set out general minimum 
particulars of what would constitute a reasonable prospect in this regard. It also 
seems to me that to require, as a minimum, concrete and objectively ascertainable 
details of the likely costs of rendering the company able to commence or resume its 
business, and the likely availability of the necessary cash resource in order to enable 
the company to meet its day-to-day expenditure, or concrete factual details of the 
source, nature and extent of the resources that are likely to be available to the 
company , as well as the basis and terms on which such resources will be available, 
is tantamount to requiring proof of a probability, and unjustifiably limits the availability 
of business rescue proceedings.’ 

“… I agree with these comments in every respect … [Thus] the applicant is 
not required to set out a detailed plan … but must establish grounds for the 
reasonable prospect of achieving one or two goals in s 128(1)(b).” ’[39] 

[88]        Having regard to this test, I am satisfied that the PCF is sufficiently detailed 
to achieve either of the two purposes set out in s 128(1)(b)(iii). 

[89]        Placing the respondent companies under business rescue will allow them 
reasonable prospects of rescue because: 

89.1.        The moratorium which ensues will protect the respondent 
companies from their creditors enforcing claims against them. 

89.2.        The PCF will provide funding to the respondent companies until 
they are in a position to resume profitable trade. 

89.3.        The wide powers of the appointed BRP will allow for the business 
as a whole to be streamlined and for the profitable parts of the business to 
support the unprofitable parts of the business until they are able to return to 
profitability. 

89.4.        The BRP will be able to investigate the financial positions of the 
respondent companies individually and collectively and restructure the 

http://www.saflii.org/cgi-bin/LawCite?cit=2013%20%281%29%20SA%20542
http://www.saflii.org/cgi-bin/LawCite?cit=2013%20%281%29%20SA%20542
http://www.saflii.org/za/cases/ZAGPJHC/2020/136.html#_ftn39
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businesses to increase profitability. He will further be able to ascertain the 
circumstances under which the dividend of some R7 million was paid to the 
Trust, taking Mezepoli Melrose from the position of a net profit to a net loss of 
some R5 million. 

89.5.        The initial PCF of R4 million is sufficient to sustain the trust 
companies’ operations on a delivery and take-away only basis for nearly 14 
months. This provides some certainty and relief for creditors and employees. 
On the basis of the respondent companies’ model, if opened to trade on a 
‘delivery only’ (or take-away and delivery only) basis. 

89.6.        The restaurants will collectively make a monthly gross profit of at 
least R490 079. 

89.7.        This will be available to make payments towards the fixed monthly 
expenses of the trust companies; as well as to other trade creditors. 

89.8.        At least 50% of the salaries and wages will continue to be paid. That 
affords a monthly benefit of R300 000 to the employees of the trust 
companies. 

89.9.        The restaurants will incur a collective net monthly loss of 
approximately R280 000 after fixed expenses (rental, utilities, salaries & 
wages and operational costs) have been paid. 

89.10.     The R4 million which Margarita has procured from Konmar as PCF 
is sufficient to fund the cumulative net trading losses of all the restaurants for 
almost 14 months. 

89.11.     This will undoubtedly be to the benefit of creditors and employees 
since employees are currently not being paid anything at all, which is, literally, 
a matter of life or death for them. 

89.12.     The cash reserves that Mezepoli Melrose has will not need to be 
utilised, nor will the funds of the Trust and the unrelated entities which it 
controls, need to be accessed. 

89.13.     Irrespective of what the future holds for these restaurants, there will 
certainly be a better outcome for creditors, and in particular, the applicants, in 
the event that the respondent companies are ultimately wound up. 

89.14.     Due to the fact that Brand Kitchen is solely dependent on the fees 
that are payable to it from the other respondent companies, directly or via 
Plaka Holdings and Mezepoli Holdings, any income generated by these 
restaurants will in turn support Brand Kitchen’s viability. 

89.15.     In the case of Plaka Eastgate, which it is common cause is 
financially distressed, Froneman alleged that having regard to Plaka 
Eastgate’s ‘trading history there is no point in re-opening’. He relies in support 
of this assertion on the income statement of Plaka Eastgate for the period 
June 2019 to April 2020. 

89.16.     The most recent financial statements available as at the date of 
Angelo’s passing are those for the financial year end 31 May 2018. The 
applicants contended that these financial statements reveal the following: 
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(a)       During 2017 and 2018, Plaka Eastgate was profitable. In 2018, the 
business made a profit of approximately R300 000. 

(b)       Since Froneman and Elpida took over as directors, Plaka Eastgate’s 
financial position has deteriorated rapidly, to the point where the directors now 
allege that it is incapable of being rescued and ought to be liquidated. 

(c)       Renovations to the Plaka Eastgate restaurant took five months. This 
had a temporary but material impact on the revenue generated by Plaka 
Eastgate. Revenue improved once the renovations were complete. 

89.17.     Placing Plaka Eastgate under business rescue will afford it a 
reasonable prospect of being able to trade out of its precarious financial 
position. At the very least, the PCF procured by Margarita will allow Plaka 
Eastgate to break even for at least 14 months. Much can be achieved in 14 
months and, critically, its employees (50 of them) will be able to feed their 
families. The BRP can also continue the negotiations for Kosta to purchase 
Plaka Eastgate. 

[90]        For these reasons, I am of the view that it is reasonably possible that the 
respondent companies will be returned to solvency; alternatively, there will be a 
better outcome for shareholders, and creditors, in particular the employees, than that 
which they would receive through liquidation, thus satisfying the test set out in s 
128(1)(b)(iii) of the Act. 

Ulterior motive  

[91]        Finally, the respondent companies submitted that these applications have 
been brought for an ulterior purpose in order to wrest control from the current 
management and vest control in Kosta, Margarita or Mun Manal. The applicants 
contended that: 

91.1.    Business rescue proceedings are a temporary state of affairs which 
end in the circumstances provided for in s 132(2)(a) to (c) of the Act.[40] 

91.2.    Under business rescue, the existing board of directors will remain in 
place. What changes is that the BRP temporarily has full management control 
of the company in substitution for its board under s 140(1)(a) of the Act.[41] 

91.3.    The relief sought by the applicants accordingly does not have the 
effect for which the respondent companies contend. 

[92]       I agree with these contentions. The BRP satisfies the requirements to be 
appointed. No dispute was raised in this regard. 

For these reasons, on 1 June 2020, the following order was granted: 

1.         The first respondent in: 

a.         CASE NO: 2020/10556, MEZEPOLI MELROSE ARCH (PTY) LTD; 

b.         CASE NO: 2020/10555, MEZEPOLI NICOLWAY (PTY) LTD; 

c.         CASE NO: 2020/10955, PLAKA EASTGATE RESTAURANT CC; 

d.         CASE NO: 2020/10956, BRAND KITCHEN HOSPITALITY (PTY) 
LTD 

http://www.saflii.org/za/cases/ZAGPJHC/2020/136.html#_ftn40
http://www.saflii.org/za/cases/ZAGPJHC/2020/136.html#_ftn41
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is placed under supervision and business rescue proceedings be commenced 
under section 131(4)(a) of the Companies Act, 2008. 

2.         Mr Cloete Murray, practising at Sechaba Trust (Pty) Ltd, is appointed 
as the interim business rescue practitioner of each of the first respondents 
referred to in paragraph 1 above, subject to ratification by the holders of a 
majority of the independent creditors' voting interests at the first meeting of 
creditors, as contemplated in section 147 of the Companies Act. 

3.         The costs of this application be paid as an expense in the business 
rescue process of each of the first respondents the first respondents referred 
to in paragraph 1 above; alternatively, be paid as costs in the administration of 
the liquidation of each of the first respondent. 

South African Airways (SOC) Limited (In Business Rescue) and Others v 
National Union of Metalworkers of South Africa obo Members and Others 
(JA32/2020) [2020] ZALAC 34 (9 July 2020) 

Business rescue-employees-when to be retrenched 

Application for leave to appeal was sought against the whole of the court’s judgment 
delivered on 8 May 2020. 

Held that the test to be applied was set out in section 17(1)(a) of the Superior Courts 
Act 10 of 2013. In terms thereof, leave to appeal may only be given where the judge 
is of the opinion that the appeal would have a reasonable prospect of success; or there 
is some other compelling reason why the appeal should be heard, including conflicting 
judgements on the matter under consideration. 

At issue in this matter was the meaning to be accorded to section 136(1) of the 
Companies Act 71 of 2008 and more narrowly, whether the wording of section 
136(1)(b) precludes a business rescue practitioner from issuing a notice to consult on 
retrenchments before the preparation of a business plan. 

The court found the issue in question to justify granting leave to appeal. 

This appeal relates to the vexed question when may a business rescue practitioner 
commence retrenchment proceedings under s 189 of the Labour Relations Act, 66 of 
1995 (“the LRA”). The answer lies in the correct interpretation of s 136(1)(b) of the 
Companies Act,71 of 2008 (“the Companies Act”). 

The appeal, with the leave of the Labour Court (per Van Niekerk J), is against the 
whole of its judgment and order issued under Court Case No: J424/20 on 07 May 
2020. The Labour Court found that the business rescue practitioners’ (BRPs’) 
conduct in issuing a notice in terms of s 189(3) of the LRA was procedurally unfair 
and directed that the concerned notice be withdrawn. 

On 11 November 2019, prior to the commencement of the business rescue 
proceedings, the SAA management proposed a reorganisation of its business in 
which it was envisaged that 944 employees of a workforce of about 4 700 may be 
dismissed for operational reasons. A retrenchment process commenced with the 
issue of a s 189(3) notice to the employees. The consultation process was initially 
deferred to January 2020, but after the appointment of the business rescue 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s131
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s147
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
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practitioners, it was aborted. The formal communication of the abandonment of that 
process was sent to the unions on 13 March 2020.   

On 09 March 2020 the BRPs issued a notice in terms of s 189/189A of the LRA in 
which they invited the employees and the unions to consult over the proposed 
retrenchments. The effect of that notice, in light of the scale of the proposed 
retrenchment and the size of SAA's business, ushered in a 60-day period during 
which consultation should take place. The notice highlighted that SAA’s business 
was not financially or economically viable and that the company required a 
fundamental restructuring of its business affecting potentially all 4 700 employees. In 
the envisaged structure 2 440 jobs would exist, comprising existing or newly 
restructured positions. It was anticipated that initial consultations would be held on 
12 March 2020 and that the 60 day period for consultation as envisaged in s 189A of 
the LRA would end on 08 May 2020. Any termination notices would be issued with 
effect from 10 May 2020. 

On the basis of this analysis, no cogent criticism can be sustained on the Labour 
Court’s conclusion that the issuing of the s 189 notice by the BRPs, absent the 
business rescue plan, was premature, unfair and had to be withdrawn. The 
concomitance thereof is that the appeal must fail. 

The cross-appeal 

[41]     In the cross-appeal the attack on the judgment of the Labour Court is directed 
at the following passage: 

‘There was some debate during the hearing on voluntary separation 
packages. As I understand the position, there is currently an offer open to 
SAA employees to accept voluntary retrenchment on the terms specified. 
Some of them have accepted. To the extent that the unions contended that 
any moratorium on retrenchments during business rescue proceedings 
prohibited a business rescue practitioner from seeking to secure voluntary 
retrenchments, there is no basis for that proposition either in s 189 of the LRA 
or s 136 of the Companies Act. Nothing prevents an employer from offering a 
voluntary severance package as a measure to avoid retrenchment. If a 
voluntary severance package is offered and accepted as a means to avoid the 
need to or even contemplate retrenchment, the contract of employment is 
terminated by mutual agreement and there is no dismissal. (See R le 
Roux Retrenchment Law in South Africa (Lexis-Nexis 2016) at p116-7) As I 
have indicated, s 136 (1)(a)(ii) contemplates a variation of terms of 
employment (including any termination of employment) by mutual consent.’ 

[42]     It was argued for the unions that this finding by the Labour Court was 
incorrect because, when the voluntary severance packages were offered, the BRPs 
were already contemplating the dismissal of employees for operational reasons. 
Thus, the offer of voluntary severance packages was in effect a retrenchment and 
subject to a consultation process as envisaged in s 189 of the LRA.  

[43]     The Labour Court did not make any order regarding the offer of voluntary 
retrenchments packages. An appeal is by its nature directed at a wrong order and 
not at incorrect reasoning. In any event, there is no reason in law why the BRPs 
could not unilaterally offer voluntary severance packages to the employees. The 
upshot of this is that the cross-appeal has no merit and must be refused. 
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[44]     None of the parties requested costs. 

In the result, I make the following order: 

Order: 

1.         The appeal and the cross-appeal are dismissed. 

2.         No order is made as to costs. 

 

 

Hlumisa Investment Holdings (RF) Ltd and Another v Kirkinis and 
Others (Case no 1423/2018) [2020] ZASCA 83 (03 July 2020) 

Company Law – s 218(2) of the Companies Act 71 of 2008 – claim by shareholders 
of company against directors and auditors for damages related to diminution in value 
of shares – directors alleged to have acted in bad faith, for ulterior purposes and 
without the requisite degree of care, skill and diligence, in breach of  provisions of 
the Act – company, rather than shareholders, proper plaintiff in respect of  claim 
against directors – essentially a claim for reflective loss – claim against auditors 
based on alleged negligence in the manner in which they conducted an audit of the 
company, in breach of their legal duty – proper plaintiff the company – claim for pure 
economic loss – wrongfulness requirement not met – exceptions rightly upheld by 
court below – appeal dismissed. 

 

[1] This appeal, with the leave of the Gauteng Division of the High Court, Pretoria 
(Molopa-Sethosa J, sitting as court of first instance), concerns principally the 
question whether s 218(2) of the Companies Act 71 of 2008 (the Companies Act) 
enables a claim by a shareholder in relation to the diminution in the value of shares 
due to misconduct by directors. The appeal also concerns the viability of a 
shareholder’s claim based on a diminution in share value related to alleged 
misconduct by auditors in auditing the company’s financial statements. It follows on 
the upholding of exceptions to the appellants’ particulars of claim in an action for 
damages, brought against the respondents in the court below. 

[2] The first appellant, Hlumisa Investment Holdings (RF) Ltd (the first plaintiff in the 
court below), and the second appellant, Eyomhlaba Investment Holdings (the second 
plaintiff in the court below), are shareholders in African Bank Investments Limited 
(ABIL), which is listed on the Johannesburg Securities Exchange. The first appellant 
owns 1.73%, and the second appellant 3.24%, of the issued share capital of ABIL. 
African Bank Limited (African Bank or ‘the Bank’), which carries on the business of a 
bank under the Banks Act 94 of 1990, is a wholly-owned subsidiary of ABIL. The first 
to tenth respondents are all either former or current directors of ABIL and African 
Bank (the directors). At all material times they were all directors of both. The 
eleventh respondent, Deloitte & Touche (Deloitte), was the auditor of both ABIL and 
African Bank. 

[3] In the action instituted by the appellants in the court below in 2015, they sued the 
directors and Deloitte, jointly and severally, for damages allegedly suffered as a 
result of the diminution in the value of their shares in ABIL, on account of the 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%2083
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s218
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146 
 

directors’ alleged misconduct in relation to the affairs of both African Bank and ABIL 
and on account of Deloitte failing to conduct audits in accordance with generally 
recognised auditing standards. 

[4] In their claim against the directors (Claim A), the appellants alleged that between 
2012 and 2014, and in breach of s 76(3) of the Companies Act, the directors had 
failed to exercise their powers in good faith and in the best interests of ABIL and 
African Bank, which ‘resulted in the business of ABIL and African Bank being carried 
out recklessly or with gross negligence in contravention of the provisions of section 
22(1) of the Act’. This caused the Bank and ABIL to suffer significant losses, which, 
in turn, caused the ABIL share price to drop from R28.15 per share as at April 2013 
to R0.31 per share as at August 2014, a total diminution in the price per share of 
R27.84. The appellants’ damages, according to the pleadings, arose from this 
diminution in value of the ABIL shares, multiplied by the number of shares that they 
held, which resulted in the first appellant allegedly suffering a loss of R721 384 512, 
and the second appellant, a loss of R1 341 224 294. 

[5] The particulars of claim set out numerous instances of the directors’ alleged 
misconduct. They include the publication of false financial statements in respect of 
both entities; the authorisation of the publication, in relation to a rights issue, of a 
prospectus containing false financial statements and other financial information that 
was misleading; the authorisation of a loan, at meetings or in terms of s 74 of 
the Companies Act, in contravention of s 45 in circumstances where it could be 
foreseen that the loan would not be repaid; the appointment of an executive director 
who did not possess the necessary skills and expertise; failing to make provision for 
losses sustained as a result of bad business decisions; utilising flawed credit 
provisioning models; pursuing aggressive and reckless accounting practices; and 
pursuing a rights offer on behalf of ABIL on false premises. In para 24 of the 
particulars of claim the appellants locate the statutory basis for their claim against 
the directors: 

‘In the circumstances, and by reason of section 218(2) of the Act, the directors are 
liable to compensate the first and second plaintiffs for the damages they have 
suffered. . . .’   

[6] The directors excepted to the particulars of claim on three bases, the relevant 
parts of which are reproduced hereunder: 

For all the aforesaid reasons, the following order is made: 

The appeal is dismissed with costs, including the costs of two counsel. 
 

Moreau and Another v Murray and Others (251/2019) [2020] ZASCA 86 (9 July 
2020) 

Insolvent-Pensions – protection of s 37B of the Pensions Fund Act 24 of 1956 – 
whether it operates if pension benefit paid before sequestration. 

Impeachable transactions– s 31 of the Insolvency Act 24 of 1936 – whether collusion 
established.     

[1]             The primary issue in this appeal is whether a pension benefit paid out to 
the insolvent, Mr P[…] A[…] L[…] M[…] (Mr M[…]) before his estate was 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s76
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sequestrated, enjoyed the protection provided in s 37B of the Pensions Fund Act 24 
of 1956 (the Act), which protects pension benefits against attachment by a trustee of 
an insolvent estate, subject to certain exceptions. If this is answered in the negative, 
a secondary issue arises, namely whether that pension money, which he disposed of 
to his then wife, the first appellant, Ms V[…] I[…] M[…] (Mrs M[…]) and the second 
appellant, Iprolog (Pty) Ltd (Iprolog) should be set aside in terms of the relevant 
provisions of the Insolvency Act 24 of 1936. 

Mr M[…]’s estate was finally sequestrated on 1 August 2011. Some two years before 
the sequestration, he received a pension payout, which, as already stated, he 
disposed of to the appellants.  Iprolog purchased immovable properties with that 
money.  After the sequestration, the respondents, the joint trustees of his insolvent 
estate, obtained an order in the court a quo, the Gauteng Division of the High Court, 
Pretoria, setting aside the dispositions. That court also granted an order interdicting 
the appellants from alienating an immovable property indirectly purchased with the 
pension money.  Mrs M[…] and Iprolog appeal against those orders with the leave of 
this court. 

[24]        Section 37A(1), which was raised in argument, does not assist the 
appellants, either. It protects any benefit or right to any benefit provided for in the 
rules of a registered pension fund payable to a member of such fund, against any 
reduction, transfer, cession, pledge, hypothecation, attachment or judicial 
execution.[4] I have already pointed to the definition of ‘benefit’ above. With regard to 
s 37A(1) the key is the definition of ‘member’ in s 1 of the Act, which is defined in 
relation to two categories of pension fund organisations.[5] In the first category, it 
means ‘any member or former member of the association by which such fund has 
been established’, while in the second category,[6] ‘member’ means ‘a person who 
belongs or belonged to a class of persons for whose benefit that fund has been 
established’. Significantly, in respect of both categories, the definition excludes ‘any 
person who has received all the benefits which may be due to that person from the 
fund and whose membership has thereafter been terminated in accordance with the 
rules of the fund’ (Emphasis added.) 

Although s 37B refers to ‘any person entitled to a benefit’ as opposed to a ‘member’, 
the difference in the terminology does not appear to be of any significance. Both 
must be taken to mean a beneficiary of a pension benefit. Thus the definition of 
‘member’ applies with equal force to any construction of s 37B. It follows that Mr 
M[…] is excluded from protection under s 37B of the Act by this definition, as he had 
‘received all the benefits’ and his membership of the provident fund had been 
terminated thereby.   

]         It brooks no debate that the payments made by Mr M[…] to Mrs M[…] 
constitute ‘dispositions’ within the meaning of the Insolvency Act. As I have already 
stated, there were two of those. The first was for R3 500 000 into an attorney’s trust 
account for the credit of Iprolog on 23 June 2009 and used towards the purchase of 
property in Iprolog’s name. The second payment was made shortly after the divorce 
decree was finalised. It was submitted that despite the payment date for the R3 500 
000 being June 2009, the money only accrued to Mrs M[…] on 26 August 2009, after 
the decree of divorce was granted and the property had been transferred into 
Iprolog’s name. Thus, it was said that Mrs M[…] was only ‘paid’ after the divorce 
order was granted, and ‘in terms’ thereof. 

http://www.saflii.org/za/cases/ZASCA/2020/86.html#_ftn4
http://www.saflii.org/za/cases/ZASCA/2020/86.html#_ftn5
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[36]        In sum, I find that neither of the protective provisions in ss 37B or 37A of the 
Act apply to Mr M[…]’s pension once paid to him. The dispositions by him became 
susceptible to being set aside pursuant to the provisions of s 31 of the Insolvency 
Act, which, in my view, have been met: Mr Moreau made a disposition of his money 
to Mrs M[…] in collusion with the latter, which had the effect of prejudicing Mr M[…]’s 
creditor (Lowveld). The prejudice is self evident. Iprolog was not a creditor of Mr 
M[…] and even if one accepts for present purposes the appellants’ contention that 
Mrs M[…] was also Mr M[…]’s creditor, the disposition had the effect of preferring 
her above Lowveld. 

[37]        The dispositions were correctly set aside by the court a quo. The appeal 
falls to fail. The learned judge set aside the payment of the whole amount of 
R4 639 000 to Mrs M[…], alternatively the R3 500 000 to Iprolog, further 
alternatively, the difference between the R4 639 000 and R3 500 000 paid to 
Mrs M[…]. This needs to be clarified. Both the main and alternative orders cannot, as 
framed by the learned Judge, stand. It is clear that R3 500 000 was paid on 23 June 
2009 into the trust account of Venn Nemeth & Hart Attorneys, which was then 
transferred to Iprolog, Mrs M[…] retained the balance of R1 023 867, which became 
available to her on or about 21 August 2009. 

[38]        In the result the following order is made: 

1    Save to the extent reflected in the paragraph below, the appeal is 
dismissed with costs, such costs to be paid by the appellants jointly and 
severally, the one paying the others to be absolved; 

2    Paragraph 1 of the order of the court a quo is substituted with the 
following: 

‘1   The payments made by the insolvent, Mr P[…] A[…] L[…] M[…], to or for 
the benefit respectively of the first respondent, V[…] I[…] M[…], in the sum 
R1 023 867 and the second respondent, Iprolog (Pty) Ltd, in the sum of 
R3 500 000, are set aside and the respondents are ordered to repay those 
monies forthwith to the applicants. 

 

Matsepe NO v Plaatjie NO (471/2019) [2020] ZAFSHC 120 (6 July 2020) 

Application for sequestration- final sequestration order to sequestrate a trust  

[6] In addition, the submissions of care and concern for the creditors by the 
respondent and the insolvent do not convince. The undisputed history of the matter 
shows that the sale of the property to serve the interest of the creditors was and is 
obstructed by the same parties that now plea apprehension that the constitutional 
rights of the creditors will not be served by sequestration. 

6.1 The applicant was appointed on 25 January 2016 after final sequestration 
of the insolvent on 10 December 2015. 

6.2 The Plaatjie Family Trust had the two trustees; namely the respondent 
and the insolvent but the latter was removed as trustee by the Master of the 
High Court after said sequestration. 
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6.3 During 2005 the insolvent purchased the immovable property that is the 
source of contention in this matter. It is Erf 75, 20 Apollo Crescent, Pentagon 
Park, Bloemfontein. 

6.4 On 17 May 2013 the insolvent sold the property to the Plaatjie Family 
Trust of which he was a trustee together with his sister. The purchase 
price  of  R2 100 000.00 would have been settled by way of instalments in 
accordance with the provisions of an Acknowledgment of Debt that was 
appended to the Agreement of Sale. 

6.5 As result of the conduct of the insolvent an inquiry in terms of section 
152 followed. It transpired that the Trust and the insolvent did not “stand at 
arm’s length” and that the Trust was for all practical intents and purposes, the 
alter ego of the insolvent. The insolvent conceded that he was the owner of 
the immovable property, he purchased the property in cash and it was 
unbounded, he sold the said property for R2 100 000.00 to the Trust and the 
conditions of the acknowledgement of debt was breached. 

6.6 The applicant obtained an order on 14 December 2016 from the High 
Court for among others, the payment of the R2 100.00.00 against the Trust. 

NOTE: The court was disgusted by the way the respondent still opposed the final 
order. 

Final order granted.  

Absa Bank Limited v Crossmoor Transport (Pty) Limited and Another 
(8991/19P) [2020] ZAKZPHC 32 (30 July 2020) 

Winding-up application – section 345 notice must be served on respondent 

Winding-up application- deemed date section 348-applicability-only when court order 
granted 

The respondent denies that it is factually and commercially insolvent and it cannot be 
deemed to be unable to pay its debts. It asserts that its assets, though encumbered, 
exceed its liabilities. It avers further that it was exposed to unforeseen circumstances 
which caused it to fall into arrears with its repayments. However, it has averted the 
adverse consequences and is now a viable trading business. It would further not be 
just and equitable to wind up the respondent, especially because of the 
consequences to its large force of employees. 

24         In an email dated 5 December 2019 the respondent's attorney 
recorded that his instructions were that arrears on payments due by 
the respondent were: 

i.                    Absa Bank - R19 million 

ii.                   Standard Bank - R4,8 million 

iii.                 Wesbank - R191 000 

iv.                 Mercedes Benz - R21 million 

v.                   Komatsu - R2 million 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s152
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s152
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vi.                 lveco - R2 million 

vii.                Man Truck - R91 000 

viii.               Other creditors - R6 million 

ix.                 Salaries - R3,5 million 

  

4.25        In its preliminary answering affidavit dated 9 December 2019, the 
respondent undertook to pay the full outstanding arrears to the 
applicant before the end of February 2020. 

[14]      The blatant dishonesty of Mr Magwaza's allegations in his affidavit 
undermined the bona fides of his expressed intention to intervene in these 
proceedings to protect the interest of the employees represented by NTM. I also note 
that no resolution by NTM authorizing Mr Magwaza to depose to the affidavit or a 
confirmatory affidavit by its General Secretary was annexed to the notice of motion, 
to indicate that Mr Magwaza was in fact authorised by NTM to intervene in the matter 
or to instruct Mr Curo or to act 'urgently' to protect the interests of its members in the 
employ of the respondent. I gained the distinct impression that this attempted 
intervention was contrived and strategically timed to delay the finalisation of the 
winding-up application yet again. 

[15]       In the premises, any further action by Satloblokas and NTM in relation to the 
liquidation of the respondent should be viewed with extreme circumspection. 

[18]       However it has, in my view, been properly contended in response by 
Mr Harrison, who appeared for the respondent, that the significant comments of the 
court in BP & JM Investments follow on the excerpt relied on by Mr Ramdhani:[2] 

'But, to avail himself of the benefit of the deeming provisions contained in para (a) (i) 
of s 345 (1), an applicant must at the least comply with the requirements stated by 
the Legislature therein. There is no justifiable basis evident to me for substituting for 
the words "by leaving the same at its registered office", some other words such as 
"by delivering it to the company".' 

[19]       I am therefore persuaded that Mr Harrison has correctly contended that as 
the applicant only served the s 345 notice on the respondent's registered address on 
19 December 2019, the deeming provision would only arise three weeks thereafter. 
The application was however issued prior to that date on 29 November 2019. 
Mr Harrison also relied on the authority of Chiliza v Govender,[3] where the Supreme 
Court of Appeal, referring to Natal Joint Municipal Pension Fund v Endumeni 
Municipality[4] held that a court should not disregard the clear language used in a 
statute and where a provision of a statute is couched in peremptory language or 
terms, it must ensure compliance therewith. Although in Chiliza the court considered 
s 9(4A) and s 11(2A) of the Insolvency Act 24 of 1936 and specifically the use of 
the word 'service' as opposed to 'furnish', the principle applied is apposite to s 
345(1)(a). Section 345(1)(a) stipulates that the demand must be served on the 
registered address of the company and the respondent be permitted three weeks to 

http://www.saflii.org/za/cases/ZAKZPHC/2020/32.html#_ftn2
http://www.saflii.org/za/cases/ZAKZPHC/2020/32.html#_ftn3
http://www.saflii.org/za/cases/ZAKZPHC/2020/32.html#_ftn4
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s11
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s345
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s345
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s345
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comply. The consequences following on the failure to comply are serious, hence the 
peremptory language and the necessity of enforcing the provision as it is read. 

[20]       In the course of his argument on the s 345 demand, Mr Harrison also 
referred to s 348 of the Act which provides as follows: 

'A winding-up of a company by the Court shall be deemed to commence at the time 
of the presentation to the Court of the application for the winding-up.' 

However , his reliance on s 348 to argue that the s 345 notice was not properly 
served as it was presented after the winding-up was deemed to commence, is 
misconceived. In Kalil v Decotex (Pty) Ltd & another[5] Corbett JA stated in respect 
of s 348 as follows: 

'Clearly the effect of the section is to antedate, by means of a deeming provision, the 
commencement of a winding-up by the Court to the time of the presentation of the 
application for winding-up. And, in my opinion, the time from which the 
commencement of winding-up was intended to be antedated by this deeming 
provision was the date of the grant of the winding-up order. It seems implicit in this 
that the Legislature regarded a winding-up as ordinarily commencing with the order 
for winding-up.' 

Therefore , the mere presentation of the application to the Registrar of this court, or 
as more commonly termed, the issuing of the application, does not invoke the 
deeming provision in s 348, as there is as yet no order for winding-up. 

[37]       Similarly, the respondent has in my view not provided any such acceptable 
evidence that it is solvent. Mere allegations are insufficient. Like the respondent 
in Firstrand Bank Ltd v Evans, the respondent alleges that its financial circumstances 
have improved, and yet it has failed to meet its undertakings to settle its 
indebtedness not merely within a reasonable time, but at all. Further it is important to 
draw a distinction between a company which can realise its assets and still carry on 
its business and a company which if its assets are realised, would result in the 
company not being able to carry out its business. Inasmuch as the respondent 
submitted that it has realisable assets, and also that the applicant may sell such 
assets, it has itself made no attempt to do so. It has also confirmed that it cannot 
operate its business if it returns the assets financed by the applicant, although the 
applicant has terminated all its sale agreements with the respondent. 

The respondent is placed under provisional liquidation. 

Pan African Shopfitters (Pty) Limited v Edcon Limited and Others (10652/2020) 
[2020] ZAGPJHC 158 (10 July 2020) 

Business Rescue – Liquidation proceedings – Whether adoption of a resolution to 
institute liquidation application was ‘initiation’ of liquidation proceedings – Companies 
Act 71 of 2008, s 129(2)(a). 

[1] This matter concerns the controversy surrounding the meaning of the word 
‘initiated’ used in s 129(2)(a) of the Companies Act 71 of 2008 (the 2008 
Act).  Section 129(1) provides that ‘[s]ubject to subsection (2)(a), the board of a 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s345
http://www.saflii.org/za/cases/ZAKZPHC/2020/32.html#_ftn5
http://www.saflii.org/za/legis/consol_act/ca2008107/
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company may resolve that the company voluntarily begin business rescue 
proceedings and place the company under supervision if the board has reasonable 
grounds to believe that- (a) the company is financially distressed; and (b) there 
appears to be a reasonable prospect of rescuing the company’; and s 129(2) 
provides that ‘[a] resolution contemplated in subsection (1)- (a) may not be adopted if 
liquidation proceedings have been initiated by or against the company; and (b) has 
no force or effect until it has been filed.  

[2] In Mouton v Park 2000 Development 11 (Pty) Ltd and others 2019 (6) SA 
105 (WCC) para 81, it was held ‘that when referring to the “initiation” of liquidation 
proceedings in s 129(2)(a) the legislature intended to refer to the preceding 
causative act or conduct whereby the legal process in relation to such proceedings 
was set in motion.  What that act or conduct may be will depend on the facts and 
circumstances of each matter.  In most instances where corporate entities, trusts or 
voluntary associations are involved it will surely be constituted by the adoption of the 
necessary resolution in order to launch such proceedings’.  On the other hand, 
in Tjeka Training Matters (Pty) Ltd v KPPM Construction (Pty) Ltd and others 2019 
(6) SA 185 (GJ) para 22, it was decided that ‘[t]he liquidation proceedings 
contemplated in s 192(2) of the 2008 Act must be served on the company, not 
merely issued, to meet the requirements of the section’.  The Tjeka judgment was 
delivered on 21 June 2019 and Mouton on 23 July 2019.    

[3] The background to the present controversy is briefly as follows.  The applicant, 
Pan African Shopfitters (Pty) Limited (Pan African), has for many years rendered 
bespoke retail shopfitting services to the first respondent, Edcon Limited (Edcon), in 
respect of numerous retail stores operated by Edcon.  On 26 March 2020, Edcon’s 
chief executive officer, Mr Grant Pattinson, held a conference call with Edcon’s 
suppliers, including Pan African, and advised them that Edcon only has sufficient 
liquidity to pay salaries, which Edcon deems a priority, and is unable to honour any 
other accounts payable (that also included amounts then due, owing and payable to 
Pan African).  He informed them that Edcon was commercially insolvent. 

[4] Pan African sought advice from its attorney on that same day.  The advice given 
was that it should launch an application for the liquidation of Edcon, that it was not 
possible to do so during the then looming lockdown period, but that the liquidation 
application should be prepared and be ready for launching the moment it became 
possible to do so.  The nationwide lockdown commenced at midnight on 26 March 
2020.  On 27 March 2020, and pursuant to the advice received from its attorney, Pan 
African’s board adopted a resolution that it ‘will as soon as practically possible’ apply 
to liquidate Edcon.    

[5] On 28 April 2020, the board of Edcon resolved, in accordance with s 129(1), that 
Edcon voluntarily begin business rescue proceedings and place the company under 
supervision.  The resolution to place Edcon under supervision was duly filed with the 
fourth respondent, the Companies and Intellectual Property Commission (CIPC) on 
29 April 2020.  The second respondent, Mr Piers Marsden, and the third respondent, 
Mr Lance Shapiro, were appointed as the joint business rescue practitioners of 
Edcon (the business rescue practitioners). 

[6] The liquidation application was prepared by Pan African’s attorney during the 
phase 5 lockdown period, which persisted until the phase 4 lockdown period came 
into operation at midnight on 1 May 2020.  On Monday, 4 May 2020, Pan African’s 

http://www.saflii.org/cgi-bin/LawCite?cit=2019%20%286%29%20SA%20105
http://www.saflii.org/cgi-bin/LawCite?cit=2019%20%286%29%20SA%20105
http://www.saflii.org/cgi-bin/LawCite?cit=2019%20%286%29%20SA%20185
http://www.saflii.org/cgi-bin/LawCite?cit=2019%20%286%29%20SA%20185


153 
 

liquidation application, which is founded on Edcon’s inability to pay its debts and 
commercial insolvency, was issued in the high court and served on Edcon (the 
liquidation application). 

[7] On 18 May 2020, Pan African launched an urgent applicant, seeking an order 
declaring that the resolution adopted by the board of Edcon on 28 April 2020 to 
voluntarily commence business rescue proceedings is invalid and consequently that 
such resolution and the proceedings that followed, including the appointment of the 
business rescue practitioners, be set aside, and for the discharge of Edcon from 
business rescue proceedings (the urgent application).  In support of the urgent relief 
it claims, Pan African contends that it had already initiated liquidation proceedings 
against Edcon on 27 March 2020 within the meaning of s 129(2)(a) when its board 
adopted the resolution to make application for the winding-up of Edcon, which was 
prior to the adoption of the resolution by the board of Edcon on 28 April 2020 to 
voluntarily commence business rescue proceedings. 

[8] The liquidation application and the urgent application were heard by me as an 
urgent matter on 18 June 2020.  Counsel were ad idem that if the urgent application 
should succeed, the provisional liquidation of Edcon should follow.  In other words, 
both applications should either fail or succeed.  Unsurprisingly, Pan African argued 
that I should follow Mouton, and Edcon, on the other hand, that Tjeka should be 
followed.  Due to its urgency I made an order after I had fully considered the 
matter on 25 June 2020, dismissing each application with costs, including 
those of two counsel.  These are my reasons. 

[9] The established approach to statutory interpretation set out in Natal Joint 
Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) para 18 
and approved by the Constitutional Court in Airports Company South Africa v Big 
Five Duty Free (Pty) Ltd and Others 2019 (5) SA 1 (CC) para 29 was recently thus 
concisely stated by Wallis JA in C:SARS v United Manganese of Kalahari (Pty) 
Ltd (264/2019) ZASCA 16 (25 March 2020) para 8: 

‘It is an objective unitary process where consideration must be given to the 
language used in the light of the ordinary rules of grammar and syntax; the 
context in which the provision appears; the apparent purpose to which it is 
directed and the material known to those responsible for its production. The 
approach is as applicable to taxing statutes as to any other statute 
[Commissioner for the South African Revenue Services v Bosch and 
Another [2014] ZASCA 171; 2015 (2) SA 174 (SCA) para 9].  The inevitable 
point of departure is the language used in the provision under consideration.’ 

 [75]  The ordinary, grammatical meaning of the verb “initiate” is to cause a 
process or action to begin [Concise Oxford English Dictionary 10 ed].  As 
such, in the context in which the word is used in s 79(1)(a), it is intended to 
refer to some act which precedes the publicly formal beginning or 
“commencement” of the legal process referred to therein (liquidation 
proceedings), ie it refers to a preceding act or conduct which sets the process 
into motion.  Such an interpretation is supported, in the context of s 79(1)(a), 
by the phrase in which it appears, which qualifies what that preceding act or 
conduct is to be and how it is to be effected, ie the adoption of the necessary 
resolution.  It provides in essence that the legal process of voluntarily winding-
up a company is put into motion by means of the adoption of a resolution to 

http://www.saflii.org/cgi-bin/LawCite?cit=2012%20%284%29%20SA%20593
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such effect.  However, as we have seen from the preceding discussion, the 
formal “commencement’’ of the liquidation process, as a matter of law, only 
occurs at the moment when the resolution is filed. 

[76]  Thus, whereas, in the case of the use of the word “commence”, the word 
“begin”, when viewed in the context of the various provisions of the previous 
and the current Acts which I have referred to, may either be a synonymous 
legal term which is used to denote the formal commencement, as a matter of 
law, of the proceedings in question (or simply the start, in a factual sense, 
thereof), the word “initiate” is used to denote the factual, causative action by 
means of which the legal process which gives rise to the proceedings 
concerned is put into motion. 

[77]  The word “initiated” in s 129(2)(a) is therefore intended to refer to a 
preceding act or conduct by which liquidation proceedings are set in motion 
and is not intended to signify the moment in time when the proceedings are 
deemed to have formally “commenced”.  In my view, therefore, the word 
“initiated” does not bear the same meaning as the word “commenced” in s 348 
and 352 of the previous Act, and it was never intended that it should have the 
same meaning.’ 

[18] Sher J accordingly concluded that the liquidation proceedings in Mouton were 
not ‘initiated’ when the liquidation application by a creditor company was filed with 
the court, but when the resolution of that creditor company to launch the liquidation 
proceedings was taken, which resolution was taken before the board adopted the 
resolution that the company voluntarily begun business rescue proceedings in terms 
of s 129(1). 

[19] In Tjeka a creditor caused the issue of a liquidation application in the high 
court.  Some time later the directors of the company, unaware of the liquidation 
application, filed a resolution to begin business rescue proceedings.  The creditor 
then caused the liquidation application to be served.  The question for decision was 
whether the issue of the liquidation application was the ‘initiation’ of liquidation 
proceedings as intended in s 129(2)(a).  

[28] I therefore respectfully disagree with the textual treatment of the meaning of the 
word ‘initiated’ in the 2008 Act in Mouton.  As was accepted in Tjeka, taking literally 
the dictionary meaning of the word ‘initiated’ may mean ‘the “first move” in any 
process’, but, as was pointed out by Sutherland J, the ‘difficulty which is encountered 
with such textual treatment is that most words can be turned to fit meanings that can 
be attributed to them’. 

[29] Section 129(2)(a) forms part of Chapter 6 of the 2008 Act, which inter 
alia regulates business rescue proceedings of companies.  In Panamo Properties 
(Pty) Ltd and another v Nel and others NNO 2015 (5) SA 63 (SCA) para 8, Wallis JA 
said business rescue is a process aimed at avoiding the liquidation of a company if it 
is feasible to do so.  The source of business rescue proceedings lies in the resolution 
of the board of a company to begin such proceedings in terms of s 129(1) or in an 
application brought by an ‘affected person’ in terms of s 131(1) for an order placing 
the company under supervision and commencing business rescue proceedings. 

[32] In A-Team para 21, it was held that a business rescue application suspends a 
pending application for the liquidation of a company in terms of s 131(6), which 
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section provides for such suspension ‘[i]f liquidation proceedings have already been 
commenced by or against the company’. As was said by Sher J in Mouton, ‘the 
subsection aims to suspend liquidation proceedings only where these have publicly 
and formally “commenced”, ie where these have begun by means of the filing of the 
necessary resolution with the CIPC or the filing of court papers with the Registrar of 
the High Court.’   It would indeed, as Swain J said in Imperial Crown, ‘be anomalous 
if what was meant by liquidation proceedings being ‘initiated’ by or against the 
company for the purposes of s 129(2)(a) differed from what was meant by liquidation 
proceedings being “commenced” by or against the company for the purposes of s 
131(6)’.  The application of a similar meaning to the word ‘initiated’ in s 129(a) will 
give effect to the clear purpose to which the section is directed. 

 
   

Merchant West Capital Solutions (Pty) Ltd v Sappi Southern Africa (Pty) Ltd 
and others [2020] JOL 46757 (GJ) 

Secured creditors – Cession – Non-variation clause – Effect of-must adhere to contract 

Note: The case dealt with cession, not insolvency, but is relevant.  

In terms of an agreement (SLA), the fourth defendant was to render certain services 
to the first defendant. The fourth defendant and the plaintiff subsequently entered into 
a cession whereby the plaintiff purchased certain invoices at a discount of 20%. The 
invoices purchased totalled R887 900. 

The plaintiff presented those “ceded” invoices to the first defendant for payment. The 
first defendant when paying those invoices, made certain deductions and paid a 
reduced amount. 

In the consequent action instituted by the plaintiff, the first defendant relied on a clause 
in the SLA which provided that there could be no cession unless and until the other 
party had consented thereto in writing. 

Held that the legal issue to be decided was whether the said clause in the SLA 
constituted a non-variation clause also known as the “Shifren clause”. If it did, the next 
question was whether or not the parties to the SLA did in writing consent to the 
cession. 

A non-variation clause entails that parties will be bound to the written terms of the 
agreement and that any oral variations will not be valid, thus eliminating disputes 
caused by oral variations. 

The court confirmed that the clause in this case was indeed a non-variation clause. It 
was clear that the SLA envisaged that the parties to the SLA had to consent to a 
cession in writing. The consent had to be obtained before the cession was entered 
into and not after the fact. That was fatal to the plaintiff’s claim, and the action was 
dismissed with costs. 
 
GUPTA v KNOOP NO AND OTHERS 2020 (4) SA 218 (GP) 5 
 

                                                           
5 Already discussed in February 2020 updates 
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Business rescue — Business rescue practitioner — Duties — Discussion of — 
Companies Act 71 of 2008, s 139(2).  

The companies Islandsite and Confident Concept were placed under business 
rescue in terms of s 129(1), read with s 129(2), of the Companies Act 71 of 2008, 
consequent to resolutions passed by their respective boards of directors 
recommending such a course, owing to their being in financial distress due to 
various banking institutions' refusal to do business with them. * The first and second 
respondents were subsequently appointed as business rescue practitioners (BRPs) 
for the companies. It was their view that they were rescuable against a careful cash-
flow structure, adherence by creditors to the moratorium set out in s 133 of the Act 
and amenable post-commencement finance under s 135. 
Tension arose between the companies' shareholders and the BRPs. In the present 
matter, heard before the full division of the Pretoria High Court as a special motion 
application, the applicant — a shareholder of the companies — brought an 
application, in terms of s 139(2) of the Act, for the removal of the first and second 
respondents as BRPs, this being necessary in light of their failing to act in good faith 
(see [20]); their failing to perform the duties as BRPs as contemplated in s 139(2)(a); 
their failing to exercise the proper degree of care in performing their functions as 
BRPs as contemplated in s 138(2)(b); their conduct evidencing a conflict of interest 
or lack of independence contemplated in terms of s 139(2)(e); and their conduct not 
being consistent with that of an officer of the court, as well as the responsibilities of a 
director of the companies in question, as contemplated in ss 140(3)(a) and 140(3)(b), 
respectively. The vital question facing the court, it held, was whether the BRPs had 
executed their duties in accordance with the standard set not only by the Act but also 
by the courts as judicial officers (see [25]). 
Held, that, as an officer of the court, it was an absolute requirement that a BRP 
execute his/her duties in good faith, bearing in mind that the benefit of earning fees 
should never outweigh the duty to act in good faith. Good faith implied that the BRP 
was obligated to execute his/her duties with the utmost trust, confidence and loyalty 
to the benefit of all stakeholders in the business rescue process. By virtue of their 
role, BRPs were therefore held to a higher professional and ethical standard. (See 
[26].) 
Held, further, that, as judicial officers, the first and second respondents had failed to 
execute their duties with the highest level of good faith, objectivity and impartiality on 
several fronts (see [27]). 
   •   They had unabatedly continued to sell off the assets of the companies and earn 
fees and commissions without having a plan regarding how the respective 
businesses were going to operate moving forward once the creditors had been paid. 
Business rescue proceedings were not intended to continue indefinitely. (See [27] 
and [28].) 
   •   They had failed to make out a cogent case to support their opinion that 
reasonable prospects of rescue existed. Further, they had given no indication as to 
how they would secure a bank account with a licensed bank in order that the 
companies could continue with their business. (See [29].) 
   •   They contended in their papers that there existed an element of criminal 
unlawfulness in the manner in which the board and shareholders had conducted the 
affairs of the companies. However, the first and second respondents, as judicial 
officers, were obliged to report suspicions of such activities to the relevant 
authorities. This they failed to do so, instead only raising their concerns at this late 
stage. This meant that not only was their investigation into the affairs of the 
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companies tainted, so too was their impartiality as officers of the court. (See [30].) At 
the same time, this failure to have reported their findings in the past begged the 
question whether the allegations levelled at the board and shareholders were now 
truly being raised in good faith (see [31] – [32]). 
   •   The first respondent had potentially placed himself in a position of conflict of 
interest in acting as BRP for both companies (see [32]). 
Held, that a sufficient case had been made out justifying the removal of the first and 
second respondents as BRPs of the companies, based on the presence of two 
grounds set out in s 139(2), namely a failure to perform the duties of BRPs in terms 
of s 139(2)(a); and the presence of a conflict/lack of independence in terms of 
139(2)(e). 
 

Essack v Resfam Investments CC and others [2020] JOL 47588 (GP) 

Applications-jurisdiction- setting aside of a winding-up order should be brought in the 
court which granted the order- no facts exception made 

Nature of application [1) This is an application by the erstwhile sole member of a 
close corporation for the setting aside of "a business rescue order" and a 
subsequent final winding-up order granted in the Gauteng Local Division on 14 May 
2019 and some ancillary relief. The relief claimed is set out in the Part B of the 
Applicant's Notice of Motion. 

 [2] Jurisdiction: 2. l Ordinarily, an application for the setting aside of a winding-up 
order should be brought in the court which granted the order. 

The First Respondent is Resfam Investments CC. It is a property holding corporation 
of which the Applicant was at all relevant times the sole member. It is currently in 
liquidation and shall be referred to henceforth as ''the Corporation Applicant, on the 
advice of a forensic auditor, cited as the Second Respondent (''Tayob'"), voluntarily 
resolved to place the Corporation under Business Rescue. This resolution was duly 
filed with the Sixth Respondent (the "CIPC"). This was done in terms of Section 129 
of the Companies Act 71 of 2008. Tayob was the business rescue practitioner 
nominated by the Corporation. Business rescue proceedings commenced in terms of 
Section 129 (3)(a) on 15 July 2015, according to the Third and Fourth Respondents 
("the liquidators"). There is some dispute on the papers as to whether Tayob was 
properly appointed and whether such appointment had been filed in terms of Section 
129 (J)(a) and 129 (4)(a) but that does not appear to be the real dispute or complaint 
by the Applicant.  

The real complaint and which formed the crux of the Applicant's argument, was that 
Tayob was only licensed as a business rescue practitioner (and then only initially 
conditionally so) on 26 August 2015 whilst the last day on which he should have 
been appointed in terms of the aforementioned sections was 20 July 2015.  

Despite these shortcomings Tayob in his capacity as business rescue practitioner, 
did a great many things: he caused a draft business rescue plan to be published 
(although out of time and without having procured an extension), he convened a 
meeting with creditors pursuant to which he prepared an amplified business rescue 
plan and convened a further meeting of creditors, he launched an application for the 
setting aside of the majority vote against the business rescue plan which application 
was later withdrawn. He further, in terms of a court order which he had obtained, 
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proceeded to attempt to sell the Corporation's primary immovable asset. He litigated 
against a tenant of the Corporation ("Multifurn") and he obtained an order in the 
Limpopo Division of the High Court whereby the Applicant was removed as a 
member of the Corporation.  

Tayob also sought to convene an enquiry in term of sections 417 and 418 of the 
Companies Act, 61 of 1973 to have the Applicant's conduct examined. After the 
passage of almost four years, the Applicant launched an application in the Gauteng 
Local Division , Johannesburg under case number 16468/2019 for the removal of Ta 
yob alternatively for liquidation of the Corporation. Tayob opposed the application 
and counter-applied for an order terminating the business rescue proceedings and 
also for the liquidation of the Corporation. In this, Tayob was supported by the Fifth 
Respondent, Standard Bank who, during this whole process had not been paid in 
respect of its debt, secured by bonds over the Corporation's property.  

It is the above counter-application which led to the final winding-up order of 14 May 
2019 which the Applicant now seeks to set aside. The orders sought in the counter-
application were granted by consent. Despite this consent, the Applicant's contention 
is that Tayob's appointment as business rescue practitioner of the Corporation was 
invalid and therefore all steps taken by him are invalid and should fall like a row of 
dominoes, including the winding-up order and all liquidation proceedings.  

The factors relevant to this decision can be summarized as follows: - In July 2015, 
the sole member of the Corporation, being the person with the most intimate 
knowledge of the Corporation's business, deposed to an affidavit confirming that the 
Corporation was in financial distress. The reasons for the distress appear to be the 
following: during February 2015 another close corporation of which the Applicant 
was also the sole member, !SY Motors CC, borrowed monies from Standard Bank.  

The Corporation in this application was bound by the Applicant in favour of Standard 
Bank as surety and co-principal debtor for these loans. On 16 July 2015 the 
Applicant placed ISY Motors CC in voluntary liquidation. This resulted in the 
Corporation becoming liable to Standard Bank for R2, 1 million and R 550 765, 63 
plus interest at variable rates on these amounts. ln addition the Corporation owes 
Standard Bank R58, 900 together with interest from 29 February 2016 in respect of a 
separate home loan. 

The application is dismissed and the Applicant is ordered to pay the Third, Fourth 
and Fifth Respondents' costs, namely JACQUES FISHER N.O ,NOMVUYO 
YVONNE SERITI N.O and STANDARD BANK OF SOUTH AFRICA LIMITED. 

Cooper N.O and another v Knoop N.O and others [2020] JOL 47731 (GJ) 

Business rescue-notice re applications to all creditors at late stage of rescue-no 
notice, application dismissed 

The liquidators of Westdown Investment (Pty) Ltd (in liquidation) (Westdown) have 
brought an application in which it sought, amongst others, a final winding up order of 
Koornfontein Mines (Pty) Ltd (In business rescue) ("Koornfontein".) Alternatively, a 
declaration that the eighth respondent ("Eskom") had no voting interest in relation to 
its business rescue plan; that the adoption of the business rescue plan on 18 
October 2019 was invalid and is set aside; and that the expungement of Westdawn's 
claim from the plan was unlawful.  
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[2] Oakbay Investments (Pty) Ltd (Oakbay") sought and was granted leave to 
intervene in Westdawn's application. In the event that the winding up order is not 
granted against Koornfontein as sought by Westdawn. Oakbay sought in order 
declaring that Eskom had no voting interest in relation to its business rescue plan 
and that the adoption of the plan on 18 October 2019 was invalid and is set aside, it 
also sought an order removing and replacing the 1st to 4th respondents as the 
business rescue practitioner's ("the BRP’s) of Koomfontein. 

[3] Charles King SA ("Charles King") applied for leave to intervene in Westdawn's 
application and sought an order postponing Westdawn's application pending the 
outcome of its appeal against an arbitration award dated 27 November 2018. 

[4] Lurgo Group South Africa (Pty) Ltd seek an interim relief to interdict the l 
implementation of the business rescue plan for Koorfontein Mines pending further 
Page 3 of S proceedings for final relief: declaring that the amendment to the plan by 
way of the additional provisions is unlawful and should be set aside.  

[11] It is clear that If a business rescue plan has been adopted, notice of an 
application in terms of section 130(3) of the Act to all creditors will not be sufficient. 
These creditors will need to be joined as parties in order to allow them to make an 
informed decision as to whether to oppose the application or not. [12) As explained 
by the Supreme Court of Appeal in ABSA Bank Ltd v Naude NO & Others1 ·1t the 
creditors are not joined their position would be prejudicially affected: A business 
rescue plan that they had voted for would be set aside; money that they had 
anticipated they would receive for the following ten years to extinguish debts owing 
to them, would not be paid; the money that they had received, for a period of thirty 
months, would have to be repaid; and according to the adopted business rescue 
plan the benefit that concurrent creditors would have received namely a proposed 
dividend of 100 per cent of the debts owing to them, might be slashed to a 5,5 per 
cent dividend if the company is liquidated". (13) The effect of the relief sought by 
Westdawn, Oakbay,Exca Louca and Charles King would undo a p lan to which all 
the creditors and affected persons are bound and 1 2016 (6) SA 540 SCA at para 
10. See also Golden Dividend 339 (Pty)Ltd & Another v Absa Bank limited (2016] 
ZASCA 78. Kayamandi Town Committee v Mkhwaso & Others 1991(2) SA 630 (C) 
Page S of 5 creditors who have been paid in terms of the plan would be required to 
repay such amount to Koomfontein. Every affected person has a direct and 
substantial interest in the relief sought and ought to have been joined. The non-
joinder is fatal. ORDER [14] Consequently all applications are dismissed with costs 
including the costs consequent upon the employ of two counsel. 

Land & Agricultural Development Bank of South Africa v Buziba [2020] JOL 
47627 (GP) 

Application for sequestration-benefit to creditors-. If court is satisfied that the secured 
creditor and/or preferent creditor would be paid, even little as possible, which serves 
as a reason to believe that there will be a benefit to creditors even if it is not 
sufficient. 

This is an application for a final sequestration for the Respondent 2. It must be held 
that the amount sought against the Respondent is the amount of R33 211 206.34 
(Thirty Three Million Two Hundred and Eleven Thousand Two Hundred and Six 
Rand and Thirty Four Cent). The amount emanates from a loan and or advance to 
an entity called Superstrike Investment a ("Superstrike").  
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The Respondent and a certain Stephan Petrus Erasmus stood as sureties to the 
amount of R33 211 206.34 as directors of the principal debtor (Superstrike) signed 
almost two years after the written medium cash account agreement concluded with 
the Applicant.  

It must be made clear from the onset that the Respondent had never raised the 
doctrine of excussion nor renounced with other benefits in sureties agreement as 
standard principles. The Respondent, further, did not object to the initial application 
for sequestration based on any technicalities and inability to pay the amount owed to 
the Applicant. It is further common cause that Applicant had a notarial bond over the 
property of the Principal Debtor. The Respondent, ex post facto, states that the 
Applicant could not salvage anything significant or anything at all where the doctrine 
of excussion would have been raised if it was not renounced.  

The Applicant is said to have "unjustifiably and against public policy resorted to trying 
to squeeze water from a dry rock in the form of this application against the 
Respondent" which is not a defence on matters of sequestration after commission of 
an act of insolvency. It is noted that on or about the 8th of August 2018 this court 
granted a Rule Nisi effectively placing the Respondent under provisional 
sequestration.  

It is common cause that the Respondent is facing a debt of R33 211 206.34 (Thirty 
Three Million Two Hundred and Eleven Thousand Two Hundred and Six Rands and 
Thirty Four Cents). The amount remains owing over a long period of time. It is 
common cause that the only realizable property jointly owned with his wife married to 
him out of community of property and still heavily bounded to Nedbank. The 
Respondent is evidently indebted South African Revenue Services (SARS) in the 
amount of R37000.00 where he offered to down pay in the amount of R5000.00 per 
month. This serves a question mark for the court that as a social old age pensioner 
getting plus minus R 1800.00 per month how is he going to service this debt unless 
there are further undisclosed sources of income. This leads to a reasonable 
inference that the Respondent is not bona fide and fair to this court.  

The Respondent had failed to satisfy a judgment by the court and to satisfy it after a 
nulla bona return was made of the sheriff of the court.  

AD ADVANTAGE TO THE APPLICANT  

The Applicant averred that amongst numerous and onerous calculation that at best 
after "a hopeful conclusion of an application that will naturally be brought by the joint 
bond holder" that the primary residence can achieve a sale value of R462 250.00 on 
a market value and an amount of R274 750.00 at a forced sale value. 18. The 
Respondent submitted that an amount of plus minus R1000 000 (One Million) can be 
realised but no credible evaluation or evaluation report from an evaluator or estate 
agent was affected to his court papers.  

Having considered all submissions from the parties it is quite clear that the 
Respondent has not been honest with this Honourable Court in filing opposing 
affidavits and no defence has been raised. If court is satisfied that the secured 
creditor and/or preferent creditor would be paid, even little as possible, which serves 
as a reason to believe that there will be a benefit to creditors even if it is not 
sufficient. His attempt to have this matter postponed is dismissed as baseless. 23.  
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The court notes that the Respondent, from the date of the provisional sequestration 
order in 2018 to date has done nothing to salvage his image or to make means to 
settle the debt or to show willingness to settle nor to disclose his earnings from his 
directorships or from the Botswana bridge building project. It is clear that he has no 
means at all and the defence raised was to delay this case. The Respondent is de 
facto unable to pay the amount owing or his debts as his liabilities far exceeds his 
assets. The Respondent has no defence at all and the court has no option but to 
dismiss his defence. The court is satisfied that the Respondent has been proven to 
have committed acts of insolvency in one or many instances. Consequently the court 
orders as follows: (1) Respondent is placed under final sequestration; (2) 
Respondent is ordered to pay the costs. 

Mofomo Construction CC v All Star Industries CC (2930/2019) [2020] ZAFSHC 
132 (20 August 2020) 

Wounding up application- indebtedness to the applicant is disputed on bona fide and 
reasonable grounds.-application dismissed 

 This is an extended return date of the rule nisi issued on 14 May 2020 calling upon 
the respondent or all interested parties to file an affidavit on/or before 15 May 2020 
at 12h00 why a final order of liquidation should not be granted against the 
respondent company. On 26 March 2020, a provisional liquidation order was granted 
against the respondent. 

 The application is not brought for the full outstanding amount that includes standing 
time due by the respondent to the applicant, but only for the work that has already 
been done based on three invoices dated 14 March 2019 in the amount of R 472 
524.25, 26 March 2019 in the amount of R 325 853.72 and 29 April 2019 in the 
amount of R 951 505.44. [5] The respondent did not dispute its indebtedness to the 
applicant in the amount of R 677 359.16 but disputed the difference due to the 
applicant on bona fide grounds. The respondent admitted that the applicant 
demanded payment of the undisputed amount and that the respondent was 
temporarily not in the position to satisfy the applicant’s claim. 

[6] The respondent denied that it was factually insolvent and that on a reading of its 
balance sheet, it was evident that its assets exceeded its liabilities. It would therefore 
not be just and equitable that it be liquidated and/or that it is unable to pay its debts 
in the immediate forcible future. 

[20] A court may order a solvent company to be wound up if it is otherwise just and 
equitable for the company to be wound up. Section 344(h) of the Companies Act 61 
of 1973 contains a similar provision that a court may wind up a company if it appears 
to it that it is just and equitable to do so. Section 345 (1) (c) of the same Act provides 
that a company is deemed unable to pay its debts if it is proved to the satisfaction of 
the court that the company is unable to do so. In this regard the court shall also take 
into account the contingent and prospective liabilities of the company. A concern 
which is not in financial difficulties ought to be able to pay its way from current 
revenue or readily available resources. A company unable to meet its day to day 
liabilities in the ordinary course of its business is in a state of commercial insolvency. 
The fact that a company in such a state is solvent in the sense that the value of its 
assets exceeds its liabilities is a factor to be taken into account in the exercise of the 
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court’s discretion whether or not to wind up. The court has a discretion (albeit limited) 
to refuse a winding up order in these circumstances. 

 [24] The only issue for determination is whether the respondent did satisfy the test 
whether it has shown on a balance of probability that its indebtedness to the 
applicant is clearly disputed on bona fide and reasonable grounds. 

  [25] It is common cause that the parties contracted on the basis as set out in the 
contractual framework which regulated the rights and obligations between the 
Municipality, the respondent and the applicant. The contractual framework regulated, 
amongst others, the certification of works. Counsel for the respondent contended 
that there was a real difference between the quantities used by the Municipality’s 
engineer, contained in the applicant’s invoices and those upon which the respondent 
relied. Counsel pointed out that Mr Bakkes, in his affidavit, stated the quantities on 
which the respondent relied, were the results of geo-technical tests which were not 
designed to determine actual quantities used but only provided calculations in 
respect of the end product. 

 [29] It is trite that a creditor is entitled ex debito justiciae to execute its unpaid claim 
against a company by means of winding up proceedings and that a court is vested 
with a discretionary power to withhold a winding-up order which it will be disposed to 
exercise if it is satisfied that resort to liquidation proceedings in the given 
circumstances amounted to an abuse of process. Having considered the 
circumstances of this case, I am not persuaded that the applicant is entitled to the 
final relief sought. At the same time, the burden on the respondent, as indicated 
above, is not to show that it is not indebted to the applicant, but merely show that the 
indebtedness is disputed on bona fide and reasonable grounds. I am satisfied and 
find that the respondent has succeeded to show on a balance of probability that its 
indebtedness to the applicant is disputed on bona fide and reasonable grounds. 
Consequently, a winding-up order should be refused and the costs of the application 
should follow the event. 

[30] I therefore make the following order: The provisional liquidation order is 
discharged and the application is dismissed with costs.   

Marib Holdings (Pty) Ltd v Parring NO and Others (22058/2019) [2020] 
ZAWCHC 74 (7 August 2020) 

Company law- section 165 (3) of the Companies Act, 71 of 2008 (“the Act”) demand-
application to set aside the demand-held no basis demand is frivolous, vexatious, or 
without merit-application dismissed 

Marib Holdings (Pty) Ltd (“the applicant”) operates as an investment holding 
company and has applied in terms of section 165 (3) of the Companies Act, 71 of 
2008 (“the Act”) to set aside the demand served on it by Patrick Albert  Parring N.O. 
(“the first respondent”), Andre Pepler N.O. (“the second respondent”), Elizabeth 
Catharina Parring N.O. (“the third respondent”), Robert Glen Parring N.O. (“the 
fourth respondent”), and Marlon Clinton Parring N.O. (“the fifth respondent”), who are 
all cited in their capacity as trustees for the time being of The Parring Family Trust 
(“the Trust”). For the purposes of this judgement, depending on the context, the first 
respondent is referred to as “Parring” and the respondents are collectively referred to 
as the “Trust” or the “respondents”. 
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[2] This application is brought pursuant to a demand served by the Trust in terms of 
section 165 (2) of the Act on the applicant on 18 November 2019 (“the demand”). 
The relevant portion of the demand reads as follows: 

“We have instructions to demand, as we hereby do, that the (applicant) 
commence legal proceedings against its directors, viz Blum Khan, Brian Figaji 
and Lionel Louw, to recover all directors remuneration paid to them to date, 
which remuneration was paid contrary to the provisions of s66 (9) of the Act, 
in order to protect the legal interests of the (applicant).” 

[3] The applicant has considered the demand, and its board of directors – who also 
constitute the majority of its shareholders – resolved to bring this application on the 
grounds that the demand is frivolous, vexatious, and without merit. 

[4] The respondents have opposed the application and have persisted with their 
assertion that the payments made to the directors were ultra vires the powers of the 
applicant. 

 [26] Section 165 of the Act revokes the common-law derivative action of a person 
other than the company to bring legal proceedings on behalf of the company and 
replaces the common law with the statutory provisions contained in section 165. 

[27] Section 165(2) of the Act provides that a range of persons and entities, including 
a shareholder, may serve a demand upon a company to commence or continue legal 
proceedings, or take related steps, to protect the legal interests of the company. In 
terms of section 165(3) of the Act, a company that is served with a demand may 
apply within 15 business days to a court to set aside the demand only on the 
grounds that it is frivolous, vexatious, or without merit. 

 [33] Whilst section 65 of the Act does not expressly prescribe the requirements the 
demand must meet, the person making the demand must make out the basis of a 
cognisable claim. What is apparent from the wording of section 165(3) of the Act is 
that the company bears the onus to show on a balance of probabilities that the 
demand is completely lacking in merit, contemplating an action that cannot succeed. 
To this extent, the court’s function is a limited one and it is certainly not called upon 
to adjudicate the merits of the demand but merely to ascertain whether there is a 
serious issue that merits investigation. 

[34] In this matter, it is common cause that the current directors received payments 
in the form of directors’ fees and that no special resolution was passed to sanction 
these payments. The main area of dispute between the parties is the source of these 
payments and how these payments ought to be characterised. According to the 
applicant, these payments were for services rendered by its directors to entities other 
than the applicant and the applicant was merely a conduit for the payments to be 
made to the directors concerned. As such, the payment made to the directors ought 
not to be characterised as revenue accruing to the applicant. On the other hand, the 
respondent has averred that the payments to the directors were in fact management 
fees which the applicant earned from the services performed by the directors to the 
Entilini entities and that the revenue earned ought to be retained by the applicant 
either as earnings and/or disbursed as dividends. 

[35] On the evidence available, and having considered the arguments of counsel, I 
am of the view that the applicant has not proved on a balance of probabilities that the 
demand is frivolous, vexatious, or without merit. I say so for the following reasons: 
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[35.1] Even if Parring’s motive was improper and he had an axe to grind with 
the applicant due to the litigation instituted by the applicant against him, it 
cannot be legitimately concluded that the demand per se is vexatious, 
frivolous, or improper. As Ndlovu J remarked in Mouritzen v Greystone 
Enterprises (Pty) Ltd and another[21], “there is no requirement in law that 
the directors of a company need to be friends or even to be (on) talking 
terms.” In any event, all the complaints levelled against Parring are directed 
against him in his personal capacity and not in his representative capacity as 
a trustee of the Trust. Indeed, the Trust is not a party to the litigation initiated 
by the applicant against Parring. In the applicant’s founding affidavit, the Trust 
appears to have been tagged on as an incidental adjunct to Parring without 
any explanation. 

[35.2] The directors of the applicant appeared to have been alive to the fact 
that the fees they were being paid fell to be classified as remuneration paid to 
them by the applicant. This certainly was the position of the applicant in its 
founding affidavit. The issue of directors’ fees was also the subject of a vote at 
a shareholders meeting held in July 2017 where the Trust voted against the 
resolution. Again, in November 2017, the issue of directors’ fees was placed 
on the agenda and was discussed at length at the shareholders meeting. 
Although there is some dispute between the parties on exactly what transpired 
at the November 2017 meeting, it is not disputed that the issue of directors’ 
fees was discussed within the context of non-compliance with section 66(8) of 
the Act. Indeed, repeated reference was made during this meeting to the Act 
and the need for a resolution to regularise the payment of directors’ fees. If 
the fees paid to the directors did not fall under the definition of “directors’ 
remuneration” for the purposes of section 66 of the Act, why was it considered 
necessary to regularise the payment of these fees? 

 [37] In light of the foregoing, it certainly appears to me that the respondents have a 
cognisable claim; there is a serious question to be answered and it cannot be said 
that the demand is without substance or is meritless. Remuneration paid to directors 
without the requisite special resolution would be ultra vires the powers of the 
applicant. The fact that payments may have been made unlawfully is, in my view, 
within the ambit of what may be considered to be a “legal interest” of the applicant. 
After all, the applicant has a duty to observe high standards of corporate governance 
and complying with the Act is one of the interests the applicant would be obliged to 
protect. Indeed, the directors of the applicant have a fiduciary duty to ensure that the 
applicant complies with its statutory obligations. 

[38] In the circumstances, I am of the view that the applicant has failed to discharge 
the onus of proving that the demand is frivolous, vexatious, or without merit. 

The application to strike out is dismissed, with each party to bear their own 
costs. The application to set aside the demand served on the applicant on 18 
November 2019 in terms of section 165(2) of the Companies Act 71 of 2008, 
is dismissed and the applicant is directed to pay the costs of the application. 

 

Bester NO and Others v Quintado 120 (Pty) Ltd (15274/2019) [2020] ZAWCHC 
80 (18 August 2020) 

http://www.saflii.org/za/cases/ZAWCHC/2020/74.html#_ftn21
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s165
http://www.saflii.org/za/legis/consol_act/ca2008107/
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Wounding up application- alter ego doctrine-Insolvent estate Louw used company’s  
banking account for money laundering purposes in relation to his personal 
defalcations or fraudulent tax schemes was in a sense a fraud on the company in the 
broad meaning of the word. Cannot be laid at door of company-   

On 24 February 2020 an order was made placing the respondent company under 
provisional liquidation.  On the extended return day of the accompanying rule nisi the 
applicants have applied for a final winding up order.  The respondent opposed the 
application, as indeed it also had the application for the provisional order. 

[2] The applicants are the joint trustees of the insolvent estate of Petrus Serdyn 
Louw (‘Louw’) and Martha Maria Sophia Louw.  Louw was at all material times prior 
to his sequestration one of the two directors of the respondent company.  The other 
director was his brother-in-law, one Markram Jan Kellerman (Kellerman).  

[3] Louw, who is a chartered accountant, was the ‘executive director’ in the sense 
that it was he who operated the bank account, kept the company’s books and carried 
on the farming operations that were conducted on a property near Porterville that is 
the company’s principal asset.  The accounting firm of which he was a founding 
member and senior director, Louw & Cronje Inc., was also engaged to undertake the 
supposedly ‘independent review’ of the company’s annual financial statements 
required in terms of Companies Act 71 of 2008 read with the company’s 
memorandum of incorporation.  Having regard to Louw’s association with the 
accounting firm, I would have thought that the inappropriateness of Louw & Cronje’s 
engagement was manifest.  Kellerman, who is also a chartered accountant, and the 
co-founder and chief executive officer of an investment company, Gryphon Asset 
Management Ltd, reportedly acted as a non-executive director.  The shareholders in 
the company at all material times were the HNP Trust, representing Louw’s family 
interests, and the Markram de Jager Trust, apparently representing Kellerman’s 
interests.  Each trust held 50% of the shares in the respondent company. 

 [9] Louw’s ability to disguise the flow of funds through the company’s accounts 
appears to have been assisted by a peculiar arrangement entered into with the 
company in terms of which he was permitted to conduct a farming operation for his 
own account on the company’s property using the facility of the company’s corporate 
personality and tax status.  There was no evidence that the terms of the 
arrangement were ever reduced to writing.  The arrangement would appear to reflect 
a verbal understanding between the company’s directors.  The manner in which the 
company’s farming operation was treated as being for Louw’s own account was that 
the profit or loss of the farming operation was reflected as a credit or debit, as the 
case might be, to his loan account in the company.  The explanation given for this 
arrangement was that Kellerman did not wish the value of his indirectly held interest 
in the company to be exposed to the risks of the farming business, having invested 
in the company on the basis that it would only be a property holding enterprise.  The 
applicants contend that the manner in which Louw was permitted to run a business 
for his own account through the company constituted an irregular use of the 
company’s juristic personality and entailed a contravention of the Companies Act, 
2008.  This is indeed one of the bases upon which they contend, with some 
justification in my view, that it would be just and equitable for the company to be 
wound up. 

http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
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 [15] The applicants predicated their claim that the Louws’ insolvent estate enjoys a 
creditor’s claim against the respondent company on any one of three bases, each of 
them put up in the alternative to the others. 

[16] The first basis asserted a claim by Louw’s insolvent estate in the sum of 
R31 141 000,90, identified as the total amount transferred from Louw’s banking 
accounts into that of the respondent company between January 2015 and his 
sequestration in November 2018.  In the alternative, but essentially on the same 
predicate, it was alleged that the respondent’s indebtedness to the insolvent estate 
was in the sum of R13 686 794,48, being the difference between the aforesaid 
amount of R31 141 000,90 and the amount of R17 454 206,42 paid from the 
company into Louw’s bank accounts during the same period.  

 [19] The second, and further alternative, basis of the applicants’ case asserts a 
claim by the insolvent estate against the respondent company of just over R9 million, 
being the amount reflected in the company’s general ledger as owing by the 
company to Louw on loan account.   

[21] The third basis asserted in the alternative in support of the applicants’ standing 
involved a claim in the amount of R606 047 being the sum reflected in the 
company’s financial statements for the year ended 28 February 2019 as owing to 
Louw in respect of a ‘directors loan’. 

[22] What strikes one immediately about these permutations of the applicants’ claim 
is that the first of them of them is based on nothing but a represented flow of funds 
with no meaningful indication of the basis therefor, the second is predicated on sets 
of accounts that cannot be relied upon as a true reflection of reality, and the third is 
premised on a reconstruction of the respondent’s accounts by a firm of accountants 
acting on Kellerman’s instructions given on the basis of an uncompleted 
investigation.  They are mutually inconsistent.  This begs the question what 
confidence can there be had in the probative character of any of them. 

[23] The applicants also contend, although this was not discernibly their case in the 
founding papers, that the respondent was complicit in the fraudulent disposition by 
Louw of his assets and is therefore liable to the estate for having acted collusively in 
this regard.  The most obvious difficulty that I have with that contention is that it was 
primarily not Louw’s money that was being channelled to the respondent’s banking 
account, but rather that of Louw’s clients.  The other difficulty, even if one accepts for 
the purpose of the argument that the funds in question had become Louw’s after his 
clients paid them into his account (which was the approach adopted in argument by 
the applicants’ counsel), is that payment is a bilateral transaction, and there is no 
evidence that the respondent intended to accept payments from Louw.  Indeed, the 
effect of the evidence is to the contrary; namely, that Louw was using the 
respondent’s banking facilities, over which he exercised sole control, to launder the 
pilfered funds and to facilitate the fabrication of accounts that would misrepresent 
that the beneficiaries of the payments, notably Pholaco (Pty) Ltd, were indebted on 
loan account to the HNP Trust in respect of the stolen monies they had 
received.  This suggests that in making and processing the payments Louw was 
wearing his own hat, rather than his cap as a director of the respondent.  He was 
acting in his personal capacity, not for and on behalf of the respondent 
company.  That being the case, there is no basis for the applicants’ argument that 
the respondent colluded with Louw in dealing with the funds. 
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[24] The applicants’ counsel sought to argue, however, that applying the ‘directing 
mind’ or alter ego’ doctrine  the acts of Louw in channelling the funds through the 
respondent fell to be regarded as the acts of the company, and that the company 
had in consequence to be taken as having accepted the payments.  They referred 
me in this regard to the discussion on the doctrine in LAWSA Vol. 4(1) 2nd ed. at 
para 79.   

[26] In my view, the use by Louw of its banking account for money laundering 
purposes in relation to his personal defalcations or fraudulent tax schemes was in a 
sense a fraud on the company in the broad meaning of the word.  I am also not 
persuaded that his fraudulent activity could fairly be said to be within the field of the 
respondent company’s operations assigned to him.  It in fact had nothing to do with 
the respondent’s operations.  And even if I am wrong on those counts, the action of 
utilising the respondent’s banking account as a conduit for the execution of his own 
nefarious purposes was not by design or result for the company’s benefit.  I am also 
unable to conceive of any reason in legal policy why, in the peculiar facts and 
circumstances of the case, Louw’s fraudulent actions should be attributed to the 
respondent.  

 [50] The following orders are therefore made: 

1. The provisional order of liquidation in respect of the respondent (Quintado 
120 (Pty) Ltd) is hereby discharged and the winding-up application is 
dismissed. 

2. The respondent shall the applicants’ costs of suit in the winding-up 
application incurred up to the delivery of the respondent’s answering papers 
including their costs in respect of the perusal and consideration of those 
papers, and such costs shall include the fees of two counsel where such were 
engaged. 

3. Save as provided in paragraph 2 above, the applicants shall pay the 
respondent’s costs of suit in the winding-up application, including the fees of 
two counsel where such were engaged. 

4. The respondent’s application to strike out is dismissed with costs, including 
the fees of two counsel. 

  
Nedbank Limited v Afro Rennaisence Investments (Pty) Ltd [2020] JOL 47806 
(GP) 

Wounding up application-reliance on nulla bona return-but return faulty-application 
dismissed. 

The applicant, Nedbank Limited, approached court in terms of sections 344 and 345 
of the Companies Act 61 of 1973 (" the Act" ) for an order to have the respondent, 
Afro Renaissence Investments (Pty) Ltd, placed In final liquidation. [2] The 
application for the liquidation of the respondent is pursuant to a judgment debt in the 
amount of R466 048.60 (Four Hundred and Sixty Six Thousand Forty Eight Rand 
Sixty Cents) obtained by the applicant against the respondent and its sole director 
Mr Simon Thabo Ramosa ("Mr Ramosa”), jointly and severally the one paying the 
other to be absolved. The proceedings herein are however. against the respondent 
only. [3] It is the applicant's case that the respondent is unable to pay Its debts 
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and/or that it would be just and equitable that the respondent be wound up and is in 
any event commercially and de facto insolvent. In support of these ground for 
liquidation the applicant relies on a nulla bona return of service furnished by the 
sheriff. [4] The respondent Is opposing the application and contends that the 
applicant has failed to make out a case for Its liquidation. Of significance the 
respondent has raised a point in limine contending that the sheriff's nulla bona 
return, which, it alleges, was not properly served, is fatally defective to such an 
extent that no reliance can be placed on it. The argument Is that the improper 
service of the writ of execution on the respondent renders the liquidation application 
completely immature, defective and should as such, be dismissed. [5] On the merits 
part of the matter the respondent contends that he has a bona fide defence In that it 
is not Insolvent and has the means to pay off the debt and that should the winding up 
application be grant ed the respondent, In particular, Its employees and director, will 
suffer prejudice. [6] In response there to, the applicant's contention ls that the 
respondent has failed to make payment and/or settlement to date of the hearing and 
relies upon outstanding Invoices, which is mere spes In the financial statement, due 
to the respondent by the municipality of Lephalale.  

The writ of attachment was couched in the following manner: "'You are hereby 
directed to attach and take into execution the movable goods of Afro Rennaisence 
Investments (Pty) Ltd, the abovementioned First Defendant, at its business address 
at 2 Pennyquick, Blue value Golf Estate, St Andrews Boulevard, Midrand, and same 
to cause to be realised by public auction the sum of R466 048.60...” [10] The Sheriff 
in execution of the judgment attempted to execute the writ of attachment at the 
address stipulated in the writ of attachment and a nulla bona return was furnished. 
[11] According to the sheriff's return of service payment of the judgment debt 
together with the sheriff's costs plus VAT was demanded from Ms Keke Ramosa 
(“Ms Ramosa”), the daughter of the owner of the respondent who is also an 
employee of the respondent. The return of service certify that Ms Ramosa declared 
that she has no money, moveable or disposable property wherewith to satisfy the 
said warrant. No movable or disposable property was pointed out to the sheriff, or 
could after a diligent search and enquiry be found at the given address. The return 
further certified that Ms Ramosawa was requested to declare whether she owns any 
immovable property which is executable, on which the reply was, no. [12] In terms of 
Uniform rule 45 (3) whenever by any process of the court the sheriff is commanded 
to levy and raise any sum of money upon the goods of any person, . he shall 
forthwith proceed to the dwelling -house or place of employment or business of such 
person and there demand satisfaction of the writ, and failing satisfaction demand that 
so much movable and disposable property be pointed as he may deem sufficient to 
satisfy the writ and failing such pointing out search for such property. [13] The 
respondent in this matter being a juristic person, service of the writ would have to be 
made at its place of business or at the very least its registered address. The writ of 
attachment, In this Instance, dearly stipulates the business address of the 
respondent as 2 Pennyquick, Blue Value Golf Estate, St Andrews Boulevard, 
Midrand and it is the address where the writ of attachment was served. [14] It is the 
respondent's case that the writ has been improperly served in that 2 6 Pennyquick, 
Blue Value Golf Estate, St Andrews Boulevard, Midrand, is neither its registered 
office nor its principal place of business but its sole directors' place of residence. 
According to the respondent its principal place of business which is also Its 
registered office is 249 Basden Avenue, Die Hoewes. Kosmosdal, Centurion and 
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that is where it also carries on its business that is, its main place of business. [15] 
For the reasons that follow hereunder, I am in agreement with the respondent's 
argument that the return of service rendered by the sheriff in respect of the writ of 
attachment is defective. Firstly, on reading the return of service the sense that one 
gets is that the sheriff demanded satisfaction of the judgment debt from Ms Ramosa 
ln her personal capacity. The return of service certify that Ms Ramosa was requested 
to declare whether she; had any money, movable or disposable property to certify 
the judgment debt. It does not appear as if she was requested to declare whether the 
respondent has any money, movable or disposable property to satisfy the judgment 
debt. It could not have been expected of Ms Ramosa, in her personal capacity, to 
satisfy the debts of the respondent. What ought to have happened is for the sheriff to 
enquire from Ms Ramosa whether the respondent has any money, movable or 
disposable property to satisfy its debt. The sheriffs' failure to make the correct 
enquiry renders the nullo bono return of service defective for want of proper service. 
[19] On the papers as they stand, the applicant makes no other case against the 
respondent as to the respondent's insolvency, except its reliance on the nulla bona 
return. Having found the return of service defective for want of proper service, the 
application ought, on this point alone, to fail. [20] In the circumstances, the 
application is dismissed with costs.  

McCullam v Velocity Cable Company (Pty) Ltd and another [2020] JOL 47785 
(GJ)  

Winding up application-deadlock between members/shareholders-interest of justice-
order granted 

The applicant sought the final winding up of the first respondent ("Velocity") in terms 
of section 81 (1) of the Companies Act 71 of 2008 ("the Act") on the basis that it is 
just and equitable in that there is a deadlock between the applicant and the 
second respondent, the only two shareholders of the first respondent. In his 
notice of motion, the applicant further sought certain declaratory relief under s163(1) 
of the Act pertaining to oppressive and/or prejudicial conduct against both the first 
and second respondents. In the alternative to the winding up order, the applicant 
sought relief under s163 (2) of the Act. In his heads of argument and at the hearing, 
the applicant abandoned the remaining relief and only persisted with the winding up 
order sought. [2] The respondents sought the dismissal of the application together 
with a punitive costs order.  

Their central basis of opposition was that the application was ill-founded and 
constituted an abuse of process as the applicant did not come to court with clean 
hands. It was further argued that there was an alternative remedy available to the 
applicant as the second respondent had made a proposal to purchase the applicant's 
shareholding in Velocity and how to value it. [3] Despite the plethora of factual 
disputes on the papers in relation to the conduct of the applicant and second 
respondent respectively, the one issue on which they are in agreement is that the 
relationship between them has irretrievably broken down. Each accused the other of 
dishonest conduct and breaches of their fiduciary duties in relation to Velocity. The 
respondents' papers go so far as to accuse the applicant of criminal conduct such as 
misappropriation of funds and assets in respect of which criminal complaints have 
been laid. These allegations are disputed by the applicant. The parties were in 
agreement that these factual disputes cannot be resolved on the papers. [4] The 
parties were further agreed that in the absence of winding up Velocity, the only other 
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solution to alter the present untenable status quo would be for the second 
respondent to acquire the applicant's shareholding in Velocity. The applicant 
declared Page 3 his willingness to sell his shareholding for a reasonable price. The 
second respondent contended that this was the suitable remedy and that winding up 
would be inappropriate in the circumstances as a proposal was made to the 
applicant. Background and relevant facts [5] The background to the application is not 
contentious. Velocity's business is the provision, wholesale, importation and 
distribution of different cabling products. [27] From the undisputed facts and the 
conduct of respectively the applicant and the second respondent after their disputes 
arose, it appears that neither of the shareholders had clean hands. Rather, 
considering the stances adopted by each of them after the disputes arose, it can be 
concluded that both of them contributed in some way to the irretrievable breakdown 
of their relationship. [28] In their papers, the respondents further contended that the 
applicant has an ulterior motive for the winding up of Velocity as he believes the 
criminal charges and debts to the first respondent "will somehow go away and that a 
liquidator will not pursue claims against him". It was further contended the applicant's 
motive is "to defeat the first respondent's claims for payment of monies he 
misappropriated or unlawfully claimed" No factual substance was given to these 
contentions, rather it was based on conjecture. From his replying papers, it is clear 
that the applicant appreciated the consequences of a winding up and did was not 
under any misapprehension that a liquidator would not pursue any of Velocity's 
remedies against him. The respondents' contentions lack merit and it cannot be 
concluded that the application constitutes an abuse of process on this basis. [29] 
Applying the principles in Thunder Cat referred to above, and as an absence of clean 
hands is not an absolute bar, it is necessary to consider whether it would be just and 
equitable to grant a winding up order. No deadlock or paralysis 

The respondents argued that the applicant did not make out a case for deadlock or 
paralysis of Velocity and thus did not illustrate that it would be just and equitable for 
a winding order to be granted. 

Velocity has held no shareholders' meetings for almost a year. Its present financial 
position is unclear and was not disclosed in the answering papers. The applicant 
remains locked in his suretyship obligations to third parties in excess of R16 million 
for the liabilities of Velocity whilst the respondents refuse to provide him with 
financial information. It is common cause that no prospects exist for the shareholders 
to restore their trust. [48] Against this background, bearing in mind that the purpose 
of the present application is to eliminate the paralysis which presently exists between 
the shareholders 14 and taking into consideration all the conduct which has 
transpired, I am not persuaded that the proposal of the respondents constitutes an 
appropriate alternative remedy. The respondents' proposal is in its terms open ended 
and subject to substantial dispute. More importantly, it has not yielded any positive 
resolution of the current impasse. This strengthens the conclusion which I have 
reached, namely that it is just and equitable to grant a winding up order as it is the 
only way in which the paralysis which haunts Velocity and its shareholders can be 
resolved.  

Oosthuizen v Steyn [2020] JOL 47774 (GP)  

Sequestration application-affidavit not properly commissioned-founding affidavit-
commissioner of oaths signed but did not delete “he/she”-application dismissed 
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This is an application for the provisional sequestration of the respondent, brought by 
her erstwhile attorney, the applicant herein. [2] The basis of the application is that, 
the applicant is a judgment creditor in the amount of R41 258.14 (excluding costs 
and interest) and the respondent has admitted the debt and also the inability to pay. 
[3] It is common cause that the aforesaid debt emanated as a defamation action 
under case number 44384/2015 that was instituted by the applicant against the 
respondent. This resulted in the parties reaching a settlement agreement that was 
made an order of court by Ledwaba DJP on 7 March 2017. The respondent was 
ordered to pay R2000. 00 per month to liquidate the aforesaid debt of R41258. 14. 
[4] The applicant subsequently taxed her bill of costs. She also attached} annexure 
"G" which is the latest statement reflecting the amount of R 153 933. 35 which the 
respondent is indebted to the plaintiff.  

[5] The respondent has acknowledged in writing that she is unable to satisfy the 
judgment debt and make monthly payments in the amount of R2000.00 per month 
on 18 October 2017 and 16 January 2018. In 2 this regard annexure "H 1" and "H2" 
respectively were attached to the papers. [6] The written acknowledgment that she is 
unable to pay the judgment debt, which amounts to an act of insolvency in terms of 
section 8(g) of the Act. 

The respondent contended that the court cannot be certain that the applicant as the 
deponent, in actual fact placed her signature on the founding affidavit as the 
commissioner of oaths failed to qualify the gender of the person signing the affidavit;  
that the court is requested to ignore the founding affidavit for lack of compliance with 
Regulations Governing the Administration of an Oath or Affirmation, GN R1258 
3619, 21 July 1972 (As amended). [17] The respondent also raised a second point in 
limine of Noncompliance with section 9(4A) (a)(ii) of the Insolvency Act, No 24 of 
1936 that: 22.1 Section 9(4A) (a)(i) and (ii) stipulate that: '"4(A)(a) When a petition is 
presented to the court, the petitioner must furnish a copy of the petition--- (i) to every 
registered trade union that, as far as the petitioner can reasonably ascertain, 
represents any of the debtor's employees; and (ii) to the employees themselves- ( 
aa) by affixing a copy of the petition to any notice board to which the petitioner and 
the employees have access inside the debtors 12remises; of (bb) if there is no 
access to the premises by the petitioner and the employees, by affixing a copy of the 
petition to the front gate of the premises, 8 where applicable, failing which to the front 
door of the premises from which the debtor conducted any business at the time of 
the presentation of the petition."  

The respondent contended that she has one employee by the name of Doria who 
has, on inquiry, not been served with the application nor has the application been 
brought to her attention through being affixed at the respondent's premises for her 
employee's perusal; 17.3 accordingly, is requested to find that the application is 
fatally defective for lack of compliance with the peremptory provisions of section 
9(4A) (a)(ii). 

Respondent confirmed that a settlement order was made an order of court in terms 
of which she was ordered to pay the applicant an amount of 41 258.14 9 18.3 she 
stated that she found it disconcerting that the aforesaid amount has since escalated 
to R153 933.35, although she had made payments towards the judgment costs; 18.4 
according to her she challenges the applicant to have a bill of costs prepared and 
taxed for the divorce proceedings and the defamation case. (I must hasten to state 
that this is rather too late to demand taxation in the present proceedings.  
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[19] The respondent further averred that she is not factually insolvent and her 
liabilities do not exceed her assets, as reflected herein below: 1. ½ share -Erf 824 in 
the Sectional R525 000. 2. 3. 00 Scheme Nina Park Ext 27, Pretoria Movable 
property-furniture, households appliances ect. Total Assets LIABILITIES a bond 
registered in favour of ASSA Bank Ltd over Erf 824 in the Sectional Scheme 
Ninapark, 824, Ninapark Ext 27, Pretoria (1/2) R10 000. 00 R535 000. 00 R379 
607.53 4 The alleged debt to the applicant (to be taxed TOTAL VALUE 540.88 R153 
933.35 R533 [20] The respondent further submitted that it would not be to the benefit 
of creditors were she to be sequestrated; [21] She further contended that she only 
stated that she was unable to pay her debts as the applicant refused any tender 
made by her. Her former spouse did not honour the maintenance order as a result 
she was forced to tender an amount of R1 000. 00 at the time when the applicant 
refused her tender. (22) She further submitted that the applicant could have 
proceeded in terms of section 65 of the Magistrate's Courts Act No 32 of 1944. [23] 
She further contended that the applicant is litigating vexaciously and maliciously 
against her since she laid a complaint against the applicant with the LAW Society.  

[24] With regard to the second point in limine of non-compliance with the provisions 
9(4A) (a)(ii). in the matter of Gungudoo v Hannover Reinsurance Group Africa 1 at 
where the Supreme Court of Appeal held that the purpose of the various notice 
requirements referred to in 1 2012 (6) 537 (SCA). II section 9(4A) (a)(iih and 11(2A) 
and 11(4) of the insolvency Act was to ensure that if the debtor were running a 
business, its employees and their trade unions were notified of sequestration 
proceedings against their employer so as to enable them to explore ways of limiting 
any resulting dismissals. If the employees have not been employed in a business 
operation, there was no obligation to inform them of the winding up proceedings. (25] 
However, the Constitutional Court in the matter of Stratford v Investec Bank 2015 (3) 
SA I (CC) at 2E-G. 2 held that "employees" in the relevant section 9(4A) includes 
domestic employees, and accords with constitutional imperatives. The furnishing of 
the petition requirements in accordance with s9(4A) requires the petitioner to make it 
reasonably accessible to the debtor's employees. But since the purpose of section 
9(4A) was not to provide the debtor with a technical defence, the petition could 
conceivably be granted notwithstanding the failure to furnish the required notice. [26] 
In light of the above mentioned Stratford Constitutional judgment, the fact that 
service was not effected on the respondent's employee, is a technical defence as 
such, it cannot avail the respondent any protection to the present proceedings, 
accordingly, the second point in limine is dismissed.  

[27] The first point in limine is non-compliance with Regulation 4(1) of the 
Regulations, which provides as follows: "4. (1) Below the deponent's signature or 
mark the commissioner of oaths shall certify that the deponent has acknowledged 
that he knows and understands the contents of the declaration and he shall state the 
manner, place and date of taking of the declaration." [28) This issue of non- 
compliance with regulation 4(1) of the Regulations, was dealt with in a well-reasoned 
judgment, with respect, in the matter of ABSA Bank v Botha NO 2013 (5) SA 563 
(GNP) at p567 A-H. . In this ABSA matter the person who attested to the affidavit 
was a female, but the commissioner of oaths certified that the deponent has 
acknowledged that "he' knows and understands the contents of the declaration. 
Kathree-Setiloane J held that: "Section 6 of the Interpretation Act makes it clear that 
the words importing the masculine gender also includes the feminine. It follows that 
if, in legislation (including subordinate legislation), the masculine gender is used then 
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it includes the female gender. Thus, where the pronoun 'he' is used, as in the case of 
3  13 reg4(1), then it includes reference to female pronoun 'she' as well. What this 
means, in the context of reg 4(1), is that regardless of whether the deponent is male 
or female, the commissioner of oaths is required to certify that he (where the 
deponent is a male) or she (where the deponent is a female) understands the 
contents of the declaration and that he or she ( depending on the gender of the 
deponent) has stated the manner, place and date of taking the declaration. Thus, if 
the deponent is a female, the commissioner of oaths would be required to use the 
pronoun 'she', and if the deponent is a male, the commissioner of oaths would be 
required to use the pronoun 'he'. In a case such as this, where the commissioner of 
oaths certifies that the deponent has acknowledged that 'he' knows and understands 
the contents of the declaration, but from the declaration itself it is apparent that the 
deponent is a female, because she declares as such, then the court would be unable 
to place reliance on the certification of the commissioner of oaths because ex facie 
the affidavit it would be unable to give effect to the 'presumption of regularity' for 
purposes of assuming that the declaration was sworn to (or affirmed) and signed in 
the presence of the commissioner of oaths." (29] Various authorities have held that 
non-compliance with the requirement of a certificate that the deponent has 
acknowledged that he/she knows and understands the contents of the affidavit is 
directory, and failure to comply has been condoned at the discretion of the court in a 
number of cases. See for example Ex Parte 14 Vaughan4 Van Rensburgv Van 
Rensburg5 ; Ex Parte Du Toit6 ; E s V Munn 1973 (3) SA 734 (NC).; Swart v Swart 
1950 (1) SA 263 (0) at 265-7. [30] In the S v Munn (supra) it was held that whether 
there has been substantial compliance with the prescripts of administering an oath is 
a matter of fact and not law. The court has a discretion to refuse to receive an 
affidavit attested otherwise than in accordance with the regulations: depending upon 
whether substantial compliance with the regulation has been proved or not; (cf Swart 
v Swat?; Sopete's case8 [31) In casu it is common cause that the applicant is a 
female. However, in her affidavit the commissioner of oaths used the pronoun "he" 
that he understands the contents of the declaration, instead of "she". [31] For 
purposes of exercising my discretion, whether I should condone the affidavit of the 
applicant, I must have regard to Rule 6(1) of the Uniform Superior Court Rules. This 
rule in peremptory terms demands that a notice of motion must be supported by an 
affidavit as to the facts upon which the application is premised. An affidavit is a 
written statement sworn to by the deponent in the presence and before a 
commissioner of oath who has authority to take such oath. In this regard vide 
Goodwood Municipality v Rabie9 ; Swissborough Diamond Mines (Pty) Ltd v 
Government of the Republic of South Africa 10. The deponent to the affidavit must 
appear in person before the commissioner of oaths. The commissioner must state 
underneath his name that the deponent has sworn before him that he or she 
understands the oath and considers it binding upon his conscience. Where the 
commissioner of oaths has failed to indicate whether the person who took the oath 
before him is a "he" or "she" the inference is irresistible that the deponent did not 
appear in person before him; vide ABSA Bank v Botha NO and the document was 
held not to be an affidavit. [32] In casu, I do take into account the fact the applicant is 
not a lay person but an attorney, who is expected to know better about the law and 
procedures. Our courts have held that legal practitioners when executing their duty 
to the court, must do so not in a slavish manner, but must do so in a meticulous 
manner. Besides, where condonation would be required, an explanation of that non-
compliance must be explained on affidavit so as to enable the court to exercise its 
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discretion in favour of or against granting such an indulgence. 9 1954 (2) SA 404 (C) 
at 406B-C. io 1999 (2) SA 279 (T) at 336A-B. 11 2013 (5) SA 563 (GNP) at 565H-
566G-and 567A. 16 (33] In the premise I am disinclined to condone the non-
compliance and find that the purported affidavit was not properly commissioned and 
therefore the first point in limine should be upheld. [34] In light of the above, it stands 
to reason that the application was fatally defective and therefore stands to be 
dismissed. That being the case, it stands to reason that this court need not deal with 
the merits of the application. [35] It is trite that costs follow the event. The question of 
costs and the scale thereof is a matter of the discretion of the court. The applicant 
dragged her own client to court. I see no reason why she must not pay the costs of 
this matter on a party and party scale. [36] In the result the application is dismissed 
with costs on attorney and client scale. 

James and another v Van Der Westhuizen N.O and others [2020] JOL 47699 
(GP) 

Claims-proved-application to set aside proven claim-claim proved based on 
summary judgment-failed to provide evidence before the liquidator in respect of 
which the summary judgment in terms of which the judgment was granted could be 
challenged by the liquidators 

Liquidators-application for removal- objective, honest and bona fide liquidator, at 
arms-length, not removed- knee jerk reaction by them to avoid attendance and their 
participation in the inquiry currently embarked upon by the appointed liquidators. 

This is an opposed application wherein the applicants pray for the following relief: 1.1 
That claim 1 accepted as proven in liquidation proceedings be stayed, as the claim is 
based on an unenforceable summary judgment, (and for the claim to be proven in a 
procedurally correct manner); 1.2 That the first to third respondents be removed as 
liquidators in that their certificate of appointment as liquidators be revoked and set 
aside, and for them to be replaced with an objective and impartial liquidator to be 
appointed by the fifth respondent. 2 1.3 That further procedures and enquiries in 
respect claim 1 be stayed and that the respondents be interdicted, restrained and 
prevented from continuing with such further procedures and enquiries in respect of 
claim 1.  

The applicants were the directors of Centra Vac (Pty) Ltd ('the company'). [3] On 3 
October 2016 a special resolution was passed for the voluntary liquidation of the 
company and pursuant thereto, the company status was changed.  [4] On 27 
October 2016 and after the resolution was passed for the voluntary liquidation of the 
company, the fourth respondent obtained summary judgment against the company. 
[5] On 3 June 2017 the first, second and third respondents were appointed the 
liquidators of the company in liquidation per reference number T. 3462/16.  

[6] On 7 June 2017, a first creditor's meeting was held and at was at this meeting 
that claim 1 which forms the underlying causa for the summary judgment, was 
accepted as a proven claim by the liquidators. 

[7] On behalf of the applicants it is contended that claim 1 is ultra vires and of no 
force and effect as it was based on a summary judgment which was taken against 
Centra Vac after the resolution liquidating the company was registered. As such it 
did not take note of the already existing lack of legal status of the company in 
liquidation. [8) In addition to this, the applicants contend that on 9 March 2018 Mr 
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Bradley Brazington, the legal representative of the fourth respondent informed the 
first respondent of the liquidation status of the company, this after same was brought 
to the attention of the parties at the enquiry held by the first respondent on the 8th 
March 2018.5 [9] It was on this basis that the applicants challenged the continuance 
of the enquiry and requested the first respondent to take steps to remedy the 
defects.  

It is further the applicants contention, that their repeated attendances of enquiries 
premised on an ultra vires and invalid underlying claim which has been accepted as 
proven, is debilitating in respect of their health, taking emotional strain on their 
marriage and infringes on their rights vested in terms of our Constitution.6 [11] In 
addition to the above, the applicants contend that they have a clear right that the 
liquidation proceedings should be administered by an objective, honest and bona 
fide liquidator, at arms-length, as could be expected and it on this basis that they 
seek that their appointment as liquidators be set aside and revoked.  

[12) On behalf of the first to third respondents it is contended, that the judgment 
obtained during summary judgment remains valid until such time as it is set aside by 
a court and that this judgment was obtained in circumstances where the judgment 
creditor was unaware of the voluntary liquidation of the company. 

Section 44 of the Insolvency Act 24 of 1936 provides as follows: " Proof of liquidated 
claims against estate: (3) A claim made against an insolvent estate shall be proved 
at a meeting of creditors of that estate to the satisfaction of the officer presiding at 
that meeting, who shall admit or reject the claim: .... (4) Every such claim shall be 
proved by affidavit in a form corresponding substantially with Form C or D in the First 
Schedule of this Act.  

As mentioned previously section 45(3) of the Insolvency Act specifically provides for 
a mechanism in terms of which an aggrieved creditor or a member can seek the 
expungement of a claim. In this regard although correspondence purporting same 
was directed to the liquidators, this correspondence exchange occurred several 
months after the first meeting of creditors was held and it also failed to provide 
evidence before the liquidator in respect of which the summary judgment in terms of 
which the judgment was granted could be challenged by the liquidators. [30} In the 
absence thereof, there simply exists no basis upon which the liquidators was obliged 
to challenge the judgment of the fourth respondent by way of a rescission application 
and in the absence thereof the judgment stands until it is set aside by a court. It 
therefore follows that the application must fail. [31} The acceptance of claim 1 by the 
appointed liquidators is the basis upon which the applicants further contend warrants 
that the appointment of the liquidators to be set aside and revoked and further 
procedures and inquires in respect of claim 1 to be stayed. 

As previously mentioned the Master holds the overriding discretion to appoint a final 
liquidator of choice and on the evidence placed before this court, nothing points to 
the fact that the applicants had indeed approached the Master to challenge the 
appointment of the first and second respondents as liquidators of the company in 
liquidation, but rather that such challenge was launched as a knee jerk reaction by 
them to avoid attendance and their participation in the inquiry currently 
embarked upon by the appointed liquidators. he applicant by approaching the 
Court to revoke the appointment of the liquidators, without first approaching the 
Master, is to request the Court to usurp the function of the Master. [32] It therefore 
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must follow, that the applicants have failed satisfy this court to be awarded the relief 
which they seek and consequently their application must fail. 10 [33] In the result the 
following order is made: 33.1 The application is dismissed. 33.2 The applicants are 
ordered to pay the costs of the application on an Attorney and Client scale 
personally, and jointly and severally, the one paying the other to be absolved. 

Dinath N.O and others v Mukhawana & Mukhawana Supply & Logistics (Pty) 
Ltd [2019] JOL 47698 (GP) 

Winding up application-former director who was sequestrated cannot oppose-cannot 
be a director-final order granted 

The respondent was placed under provisional winding-up by way of urgency on 24 
April 2018 by Fabricius J. The applicants are the trustees in the insolvent estate of 
one Gerard Jacques Du Plessis ("Du Plessis"). Du Plessis was finally sequestrated 
as a consequence of a massive fraud perpetrated by him and his accomplice, Mr 
Mkateko Trevor Mukhawana ("Mukhawana"). Between these two, they concocted a 
scheme in which funds to the value of approximately R 33 million, which was 
earmarked for payment to the Madibeng Local Municipality, was stolen. 

It appears that Du Plessis paid his accomplice an amount of approximately R 11 
million, which amount was paid, according to the applicants, into the bank account of 
the respondent. A separate application for the sequestration of Mukhawana was 
launched. He is the sole director and shareholder of the present respondent. The 
application, despite being opposed, was successful and a final order of sequestration 
was granted1 on 8 March 2019 after a provisional order was granted in December 
2017. 

The respondent has elected not to file an answering affidavit in the present 
proceedings. Instead, on 31 May 2018 the respondent delivered a Notice of Intention 
to Oppose without following that up with an answering affidavit. On 27 June 2018 the 
provisional order was extended and the respondent was given until 16 July 2018 to 
file any answer- as stated, none was forthcoming.  Puzzlingly, the respondent's 
present attorney of record filed a new Notice of Intention to Oppose on 21 February 
2019 - what should have followed was a rule 30 Notice but that did not happen.  
Instead, on 20 March 2019, the respondent filed a "Notice in terms of Rule 
6(5)(d)(iii)". 7. Rule 6(5)(d) of the Uniform Rules provides as follows: "(d) Any person 
opposing the grant of an order sought in the notice of motion shall - (i) (ii) within 
fifteen days of notifying the applicant of his intention to oppose the application, 
deliver his answering affidavit, If any, together ' " .. . . . . with any relevant 
documents; and (iii) if he intends to raise any question of law only he shall deliver 
notice of his intention to do so, within the time. stated in the preceding sub-
paragraph, setting forth such question."  

Bearing in mind that the original Notice of Intention to Oppose was delivered on 31 
May 2018, the respondent is out of time with the rule 6(5)(d)(iii) Notice. Furthermore, 
there was a court order dated 27 June 2018 directing the respondent to deliver any 
answering affidavit (and therefore by implication its rule 6(5)(d)(iii} Notice) by 16 July 
2018. Its failure to do so is without explanation. Given that the provisional order was 
granted on 24 April 2018, the Notice of Intention to Oppose delivered on 31 May 
2018 was quite clearly in respect of the hearing in respect of the upcoming final 
order and thus the further notice filed on 21 February 2019 is neither here nor there - 
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it certainly does not extend the respondent's dies as, I am sure, it was intended to 
do.  

But the respondent has bigger problems than this: as already stated, the sole 
director and shareholder of the respondent was sequestrated provisionally in 
December 2017 and finally on 8 -5- March 2019. 11. In terms of  the Companies Act, 
2008 a person is disqualified to be a director of a company if he is an unrehabilitated 
insolvent and in terms of the Insolvency Act 24 of 1936, a "insolvent estate" means 
"an estate under sequestration".  

The court found that Mr Mukhawana had no authority to instruct that these 
proceedings be opposed, I should exclude the costs of opposition from any costs in 
the liquidation. In my view this would follow naturally from such a finding. Thus, the 
order I make is the following: 22.1. A final order of liquidation is granted. 22.2. Costs 
shall be costs in the liquidation excluding any costs of opposition.  

ABSA Bank Limited v Crossmoor Transport (Pty) Ltd (SALA Limited t/a 
Satloblokas as Intervening Party) [2020] JOL 47981 (KZP)  
Winding up application- Covid-19 pandemic and the national lockdown which 
commenced in March 2020 only exacerbated the situation-the directors of the 
respondent voluntarily assumed the risk of operating their commercial enterprises 
with funds acquired through wide-spread access to credit-respondent must bear the 
consequences and not shift blame on its creditors. 
Intervening parties- attempted intervention was contrived and strategically timed to 
delay the finalisation of the winding-up application yet again. 
This is an application by ABSA Bank Limited ("the applicant") for the final winding up 
of the respondent, Crossmoor Transport (Pty) Limited. The applicant seeks the 
winding-up order on the grounds that the respondent: is both factually and 
commercially insolvent; is unable to pay its debts within the meaning of s 344(f), read 
with the provisions of s 345(1 )(c) of the Companies Act, 61 of 1973 ("the Act"); 
is deemed to be unable to pay its debts within the meaning of s 345(1) of the Act; 
has committed certain acts of insolvency. 
The applicant submits further that it would be just and equitable, as intended in terms 
s 344(h) of the Act as read with item 9 of schedule 5 of Act 71 of 2008 ("the 2008 
Act") for the court to order the final winding-up of the respondent. 
The application is opposed by the respondent on all the aforesaid grounds. The 
respondent denies that it is factually and commercially insolvent and it cannot be 
deemed to be unable to pay its debts. It asserts that its assets, though encumbered, 
exceed its liabilities. It avers further that it was exposed to unforeseen circumstances 
which caused it to fall into arrears with its repayments. However. it has averted the 
adverse consequences and is now a viable trading business. It would further not be 
just and equitable to wind up the respondent, especially because of the 
consequences to its large force of employees. 
The respondent and its 'sister' company Xmoor Transport (Pty) Ltd ("Xmoor") , 
trading as Crossmoor Transport, jointly and severally in solidum obtained from the 
applicant banking facilities which were amended from time to time. 
On 19 July 2018 the respondent and Xmoor renewed their banking facilities as 
joint borrowers with the applicant in terms of a facility letter dated 25 June 2018. 
The companies were represented by Alvin Naicker and lnderan Naicker, who are 
directors in both companies. 
As security for the facilities, Xmoor and other third parties executed guarantees in 
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favour of the applicant. The respondent thereafter entered into instalment sale 
agreements with the applicant for each individual item financed. 
In an email dated 5 December 2019 the respondent's attorney recorded that his 
instructions were that arrears on payments due by the respondent were: 
i. Absa Bank- R19 million 
ii. Standard Bank - R4,8 million 
iii. Wesbank- R191 000 
iv. Mercedes Benz - R21 million 
v. Komatsu - R2 million 
vi. lveco - R2 million 
vii. Man Truck - R91 000 
viii. Other creditors - R6 million 
ix. Salaries - R3,5 million 
4.25 In its preliminary answering affidavit dated 9 December 2019, the respondent 
undertook to pay the full outstanding arrears to the applicant before the end of 
February 2020. 
Intervening Parties  
[5] It appears appropriate at this stage to record the conduct of the intervening 
parties in this application. Section 197B (2)(b) of the Labour Relations Act read withs 
346(4)(A) of the Act provides that: 'An employer that receives an application for its 
winding-up or sequestration must supply a copy of the application to any consulting 
party contemplated in section 189(1) (in this regard a Trade Union or the Labour 
Broker), within two days of receipt. or if the proceedings are urgent, within 
12 hours.' 
[6] The sheriff's return on the liquidation application reflected that service on 2 
December 2019 on the employees of the respondent was effected by service on the 
supervisor, Rita Pillay and that 'there are no trade unions.' 
[7] On 10 December 2019 Sala 45 786 (Pty) t/a Satloblokas ("Satloblokas"), a labour 
broker 'deployed at the respondent', sought leave to intervene in this application, 
alleging that it represented 1758 contract employees of the respondent. In the 
founding affidavit the deponent, Simone Pillay, stated that 'Natal (should be 
'National') Transport Movement ("NTM"), represents between 400 to 500 members, 
which include those persons employed by both the Respondent and the Intervening 
party.' She stated further that Satloblokas attorney of record met with the leadership 
of NTM on 6 December 2019 and was advised that NTM: '11.1 in principal oppose 
the liquidation;11.2 needed an opportunity to take formal mandate from their 
members; and 11 .3 would attempt to meet with their legal representatives during the 
course of the past weekend; 
[9] The conduct of Satloblokas and its attorney of record smacks of disrespect for the 
court and judicial proceedings. The conduct of its attorney in instructing counsel on 
the morning of the hearing to appear in court without proper instructions is 
unprofessional and unbefitting an officer of the court. If it was intended that NTM 
would continue to represent the employees, it is inconsistent with Ms Pillay's 
allegation that Satloblokas represented 1758 employees, as it appears below that 
NTM represents only 256 employees. I have little hesitation in concluding that the 
application to intervene by Satloblokas was intended merely to delay the finalization 
of the winding-up application by the applicant, and not motivated by a genuine need 
to protect the employees of the respondent whom Satloblokas allegedly represented. 
[10] On 21 May 2020 at approximately 13h28 an email from Attorney D Curo was 
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delivered to me. Mr Curo advised that he had been instructed to bring an application 
to intervene on behalf of NTM, a union allegedly representing 256 employees of the 
respondent and an adjournment 'on the basis of its belated receipt of the liquidation 
application'. The notice of motion transmitted with the letter confirmed that NTM 
sought leave to intervene in the winding-up proceedings and an adjournment of the 
hearing on 22 May 2020. The affidavit in support of NTM's application was deposed 
to by Samkeliswe Magwaza, whose letter was annexed to Satloblokas application to 
intervene. 
[11] Mr Magwaza stated under oath that the applicant had failed to serve the 
application papers on NTM as prescribed bys 346(4A) of the Act although it was 
aware that NTM was a union which represented some of the respondent's 
employees. Mr Magwaza did not elucidate on how he obtained a copy of the 
application papers, but it is clear from his references to the allegations by the 
applicant in its affidavits that Mr Magwaza was in possession of the application when 
his affidavit was drafted. He alleged further that he had only learnt a week prior to 
the hearing that the application was proceeding and referred the matter to the 
General Secretary of NTM, who reverted to him on 20 May 2020. Given the extreme 
time constraints, NTM was unable to consider its position in respect of the liquidation 
and therefore sought an adjournment and leave to deliver an affidavit supporting or 
opposing the application, failing the delivery of which it would abide the decision of 
the court. 
[12) However, at the hearing of the application on 22 May 2020, Mr Ramdhani who 
represented the applicant in these proceedings, furnished a sheriff's return of service 
dated 20 February 2020 which recorded that the application papers had been served 
on 18 February 2020 at 15h30 on NTM at its regional offices in Durban. The return 
further recorded that 'Given address is occupied by NTM Trade Union representing 
the respondent as per the administrator.' Mr Magwaza confirmed in his affidavit that 
this is the address at which NTM's regional office is situated. 
[13) After he was provided with the return of service on NTM, Mr Curo initially 
attempted to persuade me of the ignorance of NTM in respect of the nature or 
significance of the application papers, to which I gave short shrift. There was no 
cogent reason to accept that the union's representatives acquired a comprehension 
of the papers only after they acquired knowledge of the application 'via the 
grapevine', given the contents of Mr Magwaza's letter in December 2019. At his 
request, Mr Curo was given leave to take instructions from his client. He then sought 
leave to withdraw the application on the instructions of NTM. I granted NTM leave to 
withdraw its application with no order as to costs at the instance of the applicant and 
respondent's legal representatives. 
[14] The blatant dishonesty of Mr Magwaza's allegations in his affidavit undermined 
the bona fides of his expressed intention to intervene in these proceedings to protect 
the interest of the employees represented by NTM. I also note that no resolution by 
NTM authorizing Mr Magwaza to depose to the affidavit or a confirmatory affidavit by 
its General Secretary was annexed to the notice of motion, to indicate that Mr 
Magwaza was in fact authorised by NTM to intervene in the matter or to instruct Mr 
Curo or to act 'urgently' to protect the interests of its members in the employ of the 
respondent. I gained the distinct impression that this attempted intervention was 
contrived and strategically timed to delay the finalisation of the winding-up 
application yet again.  
[15] In the premises, any further action by Satloblokas and NTM in relation to the 
liquidation of the respondent should be viewed with extreme circumspection. 
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Deemed Act of Insolvency 
[17] Relying on the provisions of s 345(1 )(a) of the Act, the applicant submits that 
the respondent should be deemed to be unable to pay its debts as it failed to pay, 
secure or compound the sum due and owing to the reasonable satisfaction of the 
applicant within the stipulated time after the service of the s 345 notice. Mr 
Ramdhani submitted that although the first s 345 notice was not served at the 
respondent's registered address, it was common cause that it was received by the 
respondent on 1 O October 2019. He argued that as the respondent was aware of 
the demand and both the respondent and its attorney failed to respond to the 
demand within a reasonable time, in terms of the provisions of s 345(1)(a) the 
respondent is deemed unable to pay its debts.  
Is the respondent actually and commercially insolvent and unable to pay its 
debts? 
 Crossmoor and Xmoor admitted their default and arrears as set out in our letter of 
the 15th of August 2019; 
4.2 Admitted their inability to make payment of their current creditors to date;'. 
[29) Consequently, on 28 August 2019 the applicant lawfully cancelled the 
agreements with the respondent because of the respondent's admitted and repeated 
default with payments. The respondent has not disputed that at the meetings held in 
June and August 2019 it made submissions regarding the delay in repayments and 
that it had undertaken to settle all the arrears by 31 July 2019. The explanation it 
tendered is that the sale of the mine from which it expected a cash inflow and the 
kidnapping of the administrator of the respondent made it impossible to meet the 
deadline of 31 July 2019. But the respondent also made further undertakings to the 
applicant which it did not meet. 
 [35] In my view the fact that the respondent's debt to the applicant remains due and 
owing and that there is no acceptable evidence to the contrary, is sufficient to 
conclude not only that that the respondent is unable to pay its debts but that it is also 
factually and commercially insolvent. The respondent protests that it is not factually 
or commercially insolvent as it has substantial assets and equity which exceed its 
liabilities. But 'if the assets of a company do exceed the liabilities, mere illiquidity, 
capable of being overcome within a reasonable time, should be a trump card to 
resist liquidation I am unable to find such trump card in the hand of the respondent.  
The economy of this country has been on a downward trend for some time, causing 
businesses to struggle in order to remain viable and operational. The Covid-19 
pandemic and the national lockdown which commenced in March 2020 only 
exacerbated the situation. Nevertheless the directors of the respondent voluntarily 
assumed the risk of operating their commercial enterprises with funds acquired 
through wide-spread access to credit. The respondent must bear the consequences 
and not shift blame on its creditors. I am therefore not persuaded that there is any 
merit in the 'chicken and the egg defence' raised by the respondent. 
The respondent is placed under provisional liquidation. 
Kgoro Consortium (Pty) Ltd and another v Cedar Park Properties (Pty) Ltd and 
others  Guateng, Johannesburg 45678/2018 

Business rescue- directors did not show how they will divorce themselves from the 
reputational damage of being involved in the State Capture for funders to come on 
board- business rescue based on speculation.  

Before this Court, there are three (3) applications which are between the same 
parties to be determined simultaneously. The first application is for the 
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postponement or stay of the proceedings in the other two applications pending the 
final determination of the restraint application brought by the National Director of 
Public Prosecution against the applicants and the first respondent under case 
number 40451/2019. The second application is brought by the third respondent to 
intervene in the liquidation proceedings instituted by the second respondent against 
the first respondent. The third application is by the first applicant wherein an order is 
sought that the first respondent be placed under supervision and that the business 
rescue proceedings be commenced in terms of section 131(4) of the Companies Act, 
71 of 2008. The second applicant applied to intervene in the business rescue 
proceedings as it will appear hereunder. [2] For the sake of convenience and ease of 
reference, I propose to refer to the parties as follows: the first applicant as “Kgoro”; 
the second applicant as “Regiments”; the first respondent as “Cedar Park”; second 
respondent as “Vantage” and the third respondent as “the COJ”.  
[3] Vantage has filed its opposition to the application for postponement and the COJ 
indicated that it will abide with the decision of the Court. Kgoro and Regiments did 
not file any papers to oppose the intervention application by the COJ but 
nevertheless opposed same on the basis that it is against the law to bring such an 
application when the liquidation proceedings have been suspended by the launch of 
the business rescue application which is still to be determined.  
 [5] To put matters in the correct perspective, it is necessary to give the background 
facts in this case and the corporate structure of Regiments, Kgoro and Cedar Park. It 
is common cause that Cedar Park is a special purpose vehicle wholly owned by 
Kgoro and that Regiments is a shareholder who owns 84% of shares in Kgoro. On 
the 3rd of July 2009 Cedar Park bought the property described as the Remaining 
Extent of Erf 575, Sandown Extension 49, Township (“the property”), for the 
purposes of development of residential units and shops, from the COJ for the sum of 
R280m. It was a term of the sale agreement that Cedar Park will pay the purchase 
price of R280m to the COJ once the property is developed. It was a further term of 
the sale agreement that Cedar Park will register a servitude in favour of the COJ on 
transfer of ownership of the property.  
[6] It is not in dispute that on the 5th of June 2013 Cedar Park concluded a loan 
facility agreement with Vantage wherein Vantage made the sum of R150m available 
to Cedar Park for the development of the property with the due date for payment of 
the loan including interest thereon being the 30th June 2018. It is further not in 
dispute that on the 5th of June 2013 Regiments concluded and provided a guarantee 
to pay Vantage on first written demand all sums of money which may at any time in 
the future become due, owing and incurred by Cedar Park pursuant to the 
guaranteed obligations. On the same date, Regiments pledged and ceded and made 
over all its rights, title and interest of its shares in Cedar Park as security for its due 
and punctual payment and performance of the guaranteed obligations in favour of 
Vantage. Furthermore, it is not in dispute that Cedar Park has failed to meet its 
obligations in terms of both agreements with Vantage and the COJ.  
 [8] On the 15th of May 2019 Vantage filed its answering affidavit and as an 
application seeking to intervene and to oppose the business rescue application. On 
the 6th of August 2019, there being no filing of a replying affidavit from Kgoro, 
Vantage enrolled the business rescue application for hearing on the 7th of October 
2019. On the 2nd of September 2019 Regiments brought an application, as a party 
with a direct interest in Cedar Park and as a creditor, to intervene in the business 
rescue application of Cedar Park. On the 4th of October 2019 Mr Nyhonya filed an 
application to place Regiments under supervision and that the business rescue 
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proceedings commence. On the 9th October 2019 Kgoro filed its supplementary or 
replying affidavit to the Cedar Parks business rescue proceedings. On the 18th of 
November 2019, the National Director of Public Prosecutions obtained the restraint 
order ex parte against Regiments, Kgoro, Cedar Park and other nine respondents.  
[9] Advocate Potgieter SC, assisted by Advocate Scott, for the applicants contended 
that Cedar Park owns a valuable property which is now under a provisional 
restraining order which makes it difficult for Cedar Park to deal effectively with the 
property. The restraint order has been challenged and the return day of the rule nisi 
is the 7th of September 2020. It is in the interest of justice that the business rescue 
application be postponed sine die or be stayed pending the finalisation of the 
restraint application. Vantage has, so it is contended, not established any prejudice it 
may suffer, which cannot be cured with a costs order, if the postponement is granted 
except that the matter will be delayed for a further three months.  
[10] It is contended further that there are good prospects that the business of Cedar 
Park may be rescued since there is a sale agreement of the property for the sum of 
R1.25 billion and it is in the interest of the creditors that the sale be finalised. There 
are other buyers who have shown interest in developing the property being the 
Lancaster Group and Amdec if the development or the business of Cedar Park 
cannot be rescued. This can be followed up by the business rescue manager who is 
tasked to finalise the business plan. The present value of the property as at January 
2019 is the sum of R1.5 billion and the business rescue manager can sell the 
property and settle all the debts of Cedar Park. There is a lot of interest in the 
development, so it was argued, since it managed to sell properties to the tune of 
R500m off plan when it was launched. It is in the interest of creditors and 
shareholders of Cedar Park that it be place in business rescue than in liquidation for 
the liquidator may sell the property at less than its value. 

Kgoro has testified in its founding papers that the costs of the development will be 
around R6 billion and it will take about four years for the development to start making 
money to pay its debts. The development itself will take between six to ten years to 
complete. However, Kgoro has failed to place before this Court cogent and sound 
facts how the post commencement finance would be raised and who the funders are 
who are prepared to at least pay out Vantage and COJ a huge sum of money before 
starting the development. Kgoro has testified about the timelines agreed upon in 
terms of the Sale of Enterprise Agreement even though some of these have come 
and gone and nothing happened. Kgoro has failed to disclose if and which pre-
conditions of the Sale of Enterprise Agreement have been fulfilled and which of 
those pre-conditions relating to the COJ are still unfulfilled which are an impediment 
to start the development. It is not enough to say that the business rescue practitioner 
will draw up the plan and source the funders and funding as he sees fit. There is 
nothing before this Court suggesting how Regiments, Kgoro, Cedar Park and their 
directors will divorce themselves from the reputational damage of being involved in 
the State Capture for funders to come on board. It would be, in my view, placing 
Cedar Park under business rescue based on speculation. I do not agree that the 
business of Cedar Park would be rescued with the scanty information placed before 
me and instead, in my view, it will prolong the pain and agony being endured by the 
creditors especially Vantage and the COJ who are the majority creditors with 
amounts of about R850m. It is my respectful view that it is not in the interest of 
justice that creditors should be delayed that long before they get paid.  
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[28] The COJ brought an application to intervene as an interested party and creditor 
in the liquidation application against Cedar Park. The opposition to the application is 
based on the provisions of section 131 of the Act that, once a business rescue 
application is launched, the liquidation proceedings are suspended until the business 
rescue application is determined.  
[29] For the reasons that appear in the preceding paragraphs and my findings in 
respect of the business rescue application in this judgment, I do not find it necessary 
to deal with this point since the dispute between the parties has become moot - 
hence I granted the COJ leave to intervene in the liquidation application.  
 [31] In the circumstances, I make the following order:  
1. Both the applications for a postponement or stay of the proceedings are dismissed 
with costs;  
2. The application for placing Cedar Park under supervision and business rescue is 
dismissed;  
3. The applicants are liable to pay the costs of the respondent, jointly and severally 
the one paying the other to be absolved on the scale as between attorney and client, 
de bonis propiis;  
4. The application for leave to intervene by the COJ in the liquidation application is 
granted with costs.  
5. The Registrar of this Court is directed to forward a copy of this judgment to the 
Gauteng Legal Practice Council for an investigation into the conduct of attorney who 
is responsible for this case at Smit Sewgoolam Incorporated.  
 
Nedbank Limited v Firstclinic Properties One Limited and others [2020] JOL 
48053 (GP)  
Cession-rights transferred- bank as bondholder had cession if landlord defaults-bank 
sued tenant who had cancelled lease-application dismissed 
This is an opposed application wherein the applicant seeks to enforce cessions in 
securitatem debiti registered in its favour by the first respondent, against the current 
occupying tenants/ occupants of the first respondents' premises located at the Louis 
Pasteur Medical Suites 380 Francis Baard Street, Pretoria. As mentioned, the 
applicant seeks the current relief pursuant to cessions in securitatem debiti, 
contained in two mortgage bonds, which the first respondent executed in the 
applicants' favour. It is based on these two cessions that the applicant (a bank) 
seeks an order against the second respondent (a former tenant). 4 The second 
respondent having rented premises from the first respondent pursuant to a lease 
agreement which has since been cancelled. 5 7. On 21 July 2005, the first covering 
mortgage bond B 101901/2005 was registered at the instance of the first respondent 
in favour of the applicant in the Deeds Registry. 6 8. The cession contained in clause 
8 of the first mortgage bond provided as follows: 'The Mortgagor cedes, transfers 
and assigns to the Bank all the Mortgagor's rights, title and interest in and to all 
rentals and other revenues of whatever nature, which may accrue from the 
mortgaged property as additional security for the due payment by the Mortgagor of 
all amounts owing to or claimable by the Bank at any time in terms if this bond, with 
the express right in favour of the Bank irrevocably and in rem  
It specifically alleges, that the mortgage bonds permit the applicant to step into the 
shoes of the first respondent (as lessor of the property) and to deal with the property 
and consequently the rental payments ancillary to that by enforcing payment of the 
monthly rentals due to the applicant, instead of the first respondent. As for the 
cancellation of the lease agreement, the applicant in reply alleges, that when the 
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second respondent cancelled the lease agreement with the first respondent, it as the 
cessionary of the lease agreement was not informed of the breach committed by the 
first respondent, neither was the bank informed of the cancellation of the lease 
agreement at the time. 
Premised on the fact that upon the cession being effected only the applicant was 
vested with the right to cancel the lease agreement and not the first respondent. As 
such the purported cancellation of the agreement of lease on 20 February 2019, is 
ineffective and of no moment. In addition to the above, the applicant asserts that the 
relief sought in the notice of motion is against all the respondents known to remain in 
occupation of the leased premises and to ensure that these tenants honour their 
commitments to the applicant by paying their required monthly rental instalment to 
the applicant. In the present matter it is common cause between the parties that the 
applicant took cession of the first respondent's rights to receive rental. That is 
evident from the two mortgage bonds and it was indeed also submitted by counsel 
for the second respondent. Furthermore, that on 19 December 2018, the applicant 
notified the second respondent of its election to exercise the aforementioned 
cessions.  
LEGAL PRINCIPLES: CESSION IN SECURITATEM DEBITI Cession is defined as 
an act of transfer by which personal rights (claims) are transferred from one estate to 
another. The cedent may transfer his right to the cessionary without the co-operation 
or knowledge of the debtor and even against the debtors will; The right of the cedent 
is transferred in its entirety to the cessionary; The cessionary steps into the shoes of 
the cedent and requires the same right as that of the cedent. The position of the 
cessionary should be exactly the same as that of the cedent. Neither better not 
worse. The cessionary should not be in a stronger position against the debtor than 
what the cedent was;  All the privileges, rights and defences pertaining to the 
transferred right which the debtor had against the cedent, also apply to the 
cessionary; It is settled law, that unless otherwise agreed, a cession in securitatem 
debiti results in the cedent being deprived of the right to recover the ceded debt, 
retaining only the bare dominium or a 'reversionary interest' therein; Only the 
cessionary has locus standi to deal with the ceded debt. In the present matter the 
parties referred the court to the decision Picardi Hotels ltd v Thekwini Properties 
(Pty) ltd 2009 (1) SA 493. In the said matter the Court was called upon to interpret a 
cession securitatem debiti construed on identical terms as the one in casu. The 
matter of Picardi however is distinguishable from the present matter as in Picardi, it 
was the landlord (cedent) who had sued the tenant whereas in the present matter, 
the cessionary (bank) has sued the tenant. In Picardi further, the Court was called 
upon to interpret the wording of the cession securitatem debiti and in embarking on 
this exercise, the court concluded that it was important to ascertain the intention of 
the parties, when the cession was entered into.  
In casu, it was common cause between the parties that the first respondent 
breached the loan agreement by failing to make monthly instalments in full and 
punctually towards the applicant.It was further common cause between them that 
based on this breach by the first respondent, that the applicant is entitled to enforce 
its cession in securitatem debiti and lay claim of monthly rental amounts payable by 
the second respondent towards the applicant.The second respondent as per the 
answering affidavit has not denied that the first respondent has breach the loan 
agreement and based on this breach that the applicant would be entitled to enforce 
its cession securitatem debiti to lay claim of the rental amounts payable towards the 
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applicant. It thus follows that the existence of the cession securitatem debiti, or the 
validity thereof is not being challenged by the second respondent.  
The second respondents' opposition to pay any outstanding rental amount to the 
applicant is premised on the fact that it denied that there is rental owing to the first 
respondent and consequently to the applicant by enforcing its cession in securitatem 
debiti. In addition to this, the second respondent asserts that it has terminated the 
lease agreement with the first respondent on 20 February 2019 and that it has 
subsequently vacated the leased premises on 16 November 2019. As such, a 
challenge is mounted or a dispute exists against the indebtedness by the second 
respondent as against the first respondent and by extension, against the applicant. 
Differently put, the second respondent has raised a defence pertaining to the 
transferred right. The challenge of indebtedness as exercised by the second 
respondent, this court cannot turn a blind eye too as it will amount to this court 
refusing to acknowledge that the second respondent could challenge its 
indebtedness towards the first respondent and that indeed the second respondent 
has a right to do so. There having been a challenge mounted by the second 
respondent, it follows that this dispute first needs to be adjudicated upon and 
resolved and only once a decision in this regard has been made, would the applicant 
be entitled to approach this court to enforce its cession securitatem debiti, otherwise 
it will lead to unjust results. 42. It matters not that the second respondent failed to 
inform the applicant of the breach on the part of the first respondent and their 
subsequent termination of the lease agreement, as in law they carried no such 
obligation. The contractual relationship between the first respondent and second 
respondent which is relevant and in existence, is the relationship between landlord 
(lessor) and tenant (lessee), in terms of the underlying lease agreement concluded 
between them. The applicant is not a party to such lease agreement and therefore, 
no obligation existed upon the second respondent to inform the applicant of any 
breach or termination. 43. Furthermore, nothing further turns on the fact that the 
second respondent, upon receipt of the correspondence dated, 19 December 2018 
and their subsequent payment on 10 January 2019 towards the applicant. It could 
very well be that the payment of the amount R 100 000 was made before any 
dispute to any outstanding rental amount arose. 44. Having regard to what has been 
alluded to above, I cannot conclude that the applicant has satisfied the requirements 
of an interdict be it final or interim and as a result it must follow that the application 
cannot succeed. ORDER 45. Accordingly, I make the following order: - The 
application is dismissed, with costs, including the costs consequent upon the 
employment of two counsel. 
 
South African Airways (SOC) Limited and others v National Union of 
Metalworkers of South Africa obo Members and others [2020] JOL 47663 (LAC) 

Business rescue-Labour and Employment – Retrenchments when can BRP start 
process  

In determining the question of when a business rescue practitioner can commence 
retrenchment proceedings under section 189 of the Labour Relations Act 66 of 1995, 
the court had to decide on the correct interpretation of section 136(1)(b) of the 
Companies Act 71 of 2008. 
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The Labour Court in this case found that the business rescue practitioners' conduct in 
issuing a notice in terms of section 189(3) of the Labour Relations Act was 
procedurally unfair and directed that the notice be withdrawn. 

In December 2019, the first appellant (“SAA”) was placed under voluntary business 
rescue and the second and third appellants were appointed as the business rescue 
practitioners to oversee its affairs. Prior to the commencement of the business rescue 
proceedings, SAA’s management proposed a reorganisation of its business in which 
it was envisaged that 944 employees of a workforce of about 4 700 may be dismissed 
for operational reasons. A retrenchment process commenced with the issue of a 
section 189(3) notice to the employees. After the appointment of the business rescue 
practitioners, the consultation process was aborted. However, in March 2020 the 
business rescue practitioners issued a notice in terms of section 189/189A in which 
they invited the employees and the unions to consult over proposed retrenchments. 
However, the first and second respondents challenged the lawfulness thereof on the 
ground that the business rescue practitioners had not presented the employees with 
a business rescue plan as contemplated in section 150 of the Companies Act 71 of 
2008. The Labour Court held that there was complete protection against the 
employees' dismissal during the business rescue proceedings and found that the 
present dispute implicated the constitutional right to fair labour practices. 

The basis of the present appeal was inter alia that the Labour Court erred in 
interpreting section 136 to mean that there is complete protection against employees' 
dismissal during the business rescue proceedings and holding that the default position 
imposed by section 136 is that the retrenchment is excluded or prohibited until the 
development of a business rescue plan. 

Held that the business rescue practitioners’ contention that the jurisdiction of the 
Labour Court was ousted by section 133(1) of the Companies Act which prohibits any 
legal proceedings against a company in business rescue without the written consent 
of the business rescue practitioners, or the leave of the Court. The court disagreed, 
finding that the Labour Court’s jurisdiction was triggered by the need to compel the 
employer to comply with a fair procedure. 

The formulation of a business rescue plan is the central task of a business rescue 
practitioner and it must be developed with the greatest expedition. Section 150(5) of 
the Companies Act provides that the business rescue plan must be published within 
25 business days after the date of the appointment of the business rescue practitioner 
save where an extension had been granted by the court or the majority of creditors. It 
is clear from that provision that, as the business rescue plan must be published within 
a short period, retrenchments would be contained in the plan as opposed to a 
piecemeal reconstruction of the company which would allow a decision on 
retrenchments before the plan was published. The court confirmed the Labour Court's 
conclusion that the issuing of the section 189 notice by the business rescue 
practitioners, absent the business rescue plan, was premature, unfair and had to be 
withdrawn. 

The appeal was dismissed. 

Tuhf Limited v Swanepoel; Tuhf Limited v Kriek (74895/2019; 74896/2019) 
[2020] ZAGPPHC 391 (20 August 2020) 
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Sequestration application-benefit to creditors-professional developers of multimillion 
Rand developments suddenly become virtually destitute- Examination of this position 
or the taking control thereof by a trustee, might yield some prospect of recovery 

This is the judgment in two sequestration applications launched by the same creditor 
as applicant in both applications with the same cause of action against two sureties 
of the same principal debtor. Both sureties delivered virtually identical opposing 
affidavits, both claiming that they are pensioners, that the houses they live in belong 
to their wives and that their respective estates are so devoid of assets that there are 
no advantage for creditors, should they each be sequestrated. The parties were all 
represented by the same respective firms of attorneys and counsel. Due to these 
facts the two applications were simultaneously heard and the parties consented to a 
single judgment being given. 

During 2011/2012 the respondents were, as directors of a company called Credenda 
Property Holdings (Pty)Ltd involved in the development and refurbishment of certain 
immovable properties in Sunnyside, Pretoria. As part of the development and 
refurbishment, a shelf company, Comocap (Pty) Ltd (“Comocap”) was “obtained” by 
the respondents to acquire the immovable properties. The respondents each hold 
25% shares in Comocap. The ultimate goal of the development was to develop 
properties with 192 “student beds”. 

In April 2013 Comocap had an undertaking from the University of Pretoria that it 
would secure the occupation of 102 of the “student beds”. Armed with this, the 
respondents on 16 May 2013 obtained a loan from the applicant to Comocap in the 
amount of almost R 11, 3 million. Amongst other securities, the respondents each 
signed an unlimited suretyship in favour of the applicant for Comocap’s 
indebtedness. 

 At the end of 2014 the University apparently reneged on its undertaking to take up 
“student beds” in the development.  During January 2015, Comocap defaulted on its 
loan repayments to the applicant, resulting in the full outstanding amount of the loan 
becoming then due and payable.  In March 2015 the outstanding indebtedness of 
Comocap stood at R 9 288 988, 81. This lead to the applicant instituting proceedings 
for repayment in this court against Comocap and its sureties. 

On 3 August 2015, this court granted an order in terms of which Comocap and its 
sureties were ordered, jointly and severally to repay the outstanding amount to the 
applicant. The executability of Comocap’s property was prevented by it being placed 
in business rescue. The business rescue practitioner has since opted for the 
liquidation of Comocap, but the application for liquidation is opposed and there is an 
application for the removal of the business rescue practitioner pending in this court. 
In fact, these proceedings have been dragging along for the past two years. 

 In Stratford and others v Investec Bank Ltd and others 2015(3) SA 1 (CC) the 
Constitutional Court added the following at par [44] to the adjudication of the 
concept of advantage to creditors: 



188 
 

“The meaning of the term “advantage” is broad and should not be 
rigidified”. 

3.5    Section 10(c) of the Act expressly provides that at the current stage, namely 
where only provisional orders of sequestration are sought, the applicant only has to 
prove the facts which it believes engender the belief that there would be an 
advantage to it as the sole creditor of the respondents, on a prima facie basis  as 
opposed to the onus on a balance of probabilities as required at the stage 
where  final sequestration orders are sought, as provided for in terms of section 
12(1)(c) of the Act, on which the respondents rely. 

The summary of the respondents’ position is that they are both pensioners and that 
they have, save for the 25% shares each in Comocap, no other assets. All movables 
in their matrimonial homes are owned by their respective wives. The both have bank 
accounts but failed to furnish copies or particulars thereof. They are both directors of 
multiple companies but allege that all these companies are dormant.  

The fact that professional developers of multimillion Rand developments suddenly 
become virtually destitute when being called upon to make good their suretyships 
should raise an eyebrow.  The bald, vague and sketchy particulars of the 
respondents’ positions (to borrow from the language used in summary judgment 
proceedings), raise another proverbial eyebrow. In my view, even if a creditor might 
not be entitled to a full and frank disclosure of the position of a debtor in the position 
of the respondents prior to the launching of a sequestration application, then 
certainly a court would be entitled to candour once such an application has been 
launched. This was not displayed by the respondents, raising both the court’s 
eyebrows. 

Furthermore, the respondents’ persistence with allegations of prospective sales of 
the properties of Comocap and their opposition to the liquidation of Comocap, 
coupled with their perceived reluctance to let go of their shares, although alleged to 
be without value, creates some uncertainty as to the actual value of the shares. 
Examination of this position or the taking control thereof by a trustee, might yield 
some prospect of recovery. Similarly, the allegation that all the companies of which 
the respondents are directors are dormant, calls for an enquiry. The applicant was 
also only able to ascertain the formal positions of directorships but cannot, without 
an enquiry, ascertain the position regarding shareholding in those companies.  

4.5     A last point made by Adv Cooke who appeared on behalf of the applicant, was 
that, should it appear on the return day of provisional orders that there are in 
fact insufficient assets to constitute an advantage to the applicant as creditor, 
then the applicant would be in for the wasted costs and there would have 
been no prejudice for the respondents. 

4.6     I am satisfied that the applicant has satisfied the onus on it as contemplated in 
section 10(c) of the Act. It is unfortunate that the state of the unopposed 
motion court roll in this Division is such that dates are only available in some 
seven months’ time.  
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The estate of the Respondent is hereby provisionally sequestrated. 

 

HLUMISA TECHNOLOGIES AND ANOTHER v NEDBANK LTD AND OTHERS 
2020 (4) SA 553 (ECG) 
 
Company — Winding-up — Rescission — Application for rescission not automatically 
suspending operation and execution of final winding-up, which remains in place — 
Affected party may approach court under rule 45A of Uniform Rules to suspend 
execution of final winding-up pending finalisation of application for rescission. 

Insolvency — Compulsory sequestration — Rescission — Application for rescission 
not automatically suspending operation and execution of final sequestration order, 
which remains in place — Affected party may approach court under rule 45A of 
Uniform Rules to suspend execution of final winding-up order pending finalisation of 
application for rescission. 

An application for the rescission of a final winding-up or sequestration order does not 
automatically suspend its operation and execution. If this were the case, 
respondents or defendants could, by applying for rescission, frustrate the liquidation 
process, leaving successful parties without the protection afforded to them, in the 
event of an application for leave to appeal or the noting of an appeal, by s 18 of the 
Supreme Courts Act 10 of 2013. Respondents or defendants may, however, 
approach the court under rule 45A of the Uniform Rules of Court to suspend 
execution pending the finalisation of an application for rescission. (See [4] and [20] – 
[21].) 
The court, applying these principles, dismissed an application for an order directing 
that the directors of a company in liquidation be placed in control of the company's 
bank account pending an application for the rescission of the final winding-up order 
(a final winding-up order places company assets in the hands of the liquidator and 
discharges the directors) (see [1], [3], [14], [21] and [23]). 
 
 
 
ZIEGLER SOUTH AFRICA (PTY) LTD v SOUTH AFRICAN EXPRESS SOC LTD 
AND OTHERS 2020 (4) SA 626 (GJ) 
 
Company — Business rescue — Business rescue or liquidation — Ailing state-owned 
airline — Applicant submitting evidence that (1) airline would trade profitably if properly 
managed; (2) liquidation would have disastrous effects on company, economy — 
Reasonable-prospect threshold met — Business rescue practitioners should be given 
opportunity to investigate company's affairs and implement rescue plan — Companies 
Act 71 of 2008, s 131(4). 

The issue in the present case was whether the court would exercise its discretion 
under s 131(4) of the Companies Act 71 of 2008 (the Act) to place SA Express, a 
state-owned airline, under business rescue, or whether it should instead wind it up 
(liquidate it). Under s 131(4), a court 'may' make a business-rescue order if it was 
satisfied that (i) the company is financially distressed; (ii) failed to pay a debt; or (iii) it 
was otherwise just and equitable to do so (see [5] of the judgment for the wording of 
the provision). Ziegler, an unpaid creditor that provided logistical services to SA 
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Express, alleged that there was a reasonable prospect of saving SA Express's 
business, and that it was therefore a preferable option to its alternative claim for 
liquidation. Ziegler argued that while SA Express currently relied on taxes, 
government-guaranteed debt and resources from outside the aviation industry, it was 
inconceivable that it would not be able to trade profitably if properly managed. 
Ziegler pointed out that SA Expresss had substantial assets, including a fleet of 24 
aircraft and a valuable flight route network, and argued that it could not, on the 
information available, be concluded that SA Express was terminally ill. Ziegler 
emphasised the disastrous economic and financial effects of a liquidation (see [57]). 
None of the affected stakeholders, including the government as shareholder, the 
employees or creditors of SA Express opposed the application, this signaling at least 
acquiescence if not support for the attempt to rescue the company (see [59]). 
SA Express, while admitting that it was indeed financially distressed and, in fact, 
commercially insolvent, opposed the application on various grounds. The high-water 
mark of its case was that it was able to secure an additional cash injection of R164 
million from government for the 2020/2021 financial year and that its business plan 
and strategy plan indicated that it was on a growth path. Its answering affidavit was, 
however, silent on its finances and plans. It denied that Ziegler had showed a 
reasonable prospect that the objectives of business rescue could be achieved but 
put up no facts to contradict Ziegler's averments. 
Held 
By failing to deal with the factual averments made by Ziegler or to disclose its 
finances and instead challenging the reasonable prospects of its rescue, SA Express 
inexplicably condemned itself to liquidation (see [48] – [49]). But Ziegler had shown 
that while SA Express was currently reliant on taxes, government-guaranteed debt 
and resources from outside the aviation industry, it was inconceivable that SA 
Express would not be able to trade profitably if properly managed (see [52]). Under s 
131(4) the court had a discretion (in the loose sense) which required it to render a 
value judgment as to whether there was a reasonable prospect of rescuing the 
company (see [61]). In the light of the facts outlined by Ziegler, the answer was 'Yes': 
it would be in the interests of justice and in the public interest to afford business 
rescue practitioners the opportunity to investigate SA Express's affairs and formulate 
an appropriate business rescue plan (see [62]). In such an investigation its liquidity 
and funding requirements could be assessed, and equity partners identified and 
additional funding procured (see [53]). 
There was, moreover, merit in Ziegler's contention that even if the business rescue 
practitioners were unable to secure sufficient funding for a successful rescue, the 
sale of SA Express could well yield a better return for creditors than its immediate 
liquidation (see [57]). 
Chapter 6 of the Act provided sufficient safeguards to protect the rights and interests 
of all affected persons and ensured that the business rescue proceedings would be 
terminated if they proved to be a fruitless endeavour (see [63]). While Ziegler's 
criticism of SA Express's conduct in opposing the application on unconvincing 
grounds while manifestly failing to address the relevant issues, including its financial 
position, was deserved, the matter of costs would be held over (see [71], [73]). 
Application for an order placing SA Express under supervision with a view to the 
commencement of business rescue proceedings accordingly granted. 
 

Associated Portfolio Solutions (Pty) Ltd and another v Basson and others 
[2020] 3 All SA 305 (SCA) 
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Corporate and Commercial – Company law – Debarment of representative and key 
individual of financial service provider under Financial Advisory and Intermediary 
Services Act 37 of 2002 – Fairness of decision to debar – Misconduct established at 
prior disciplinary hearing not to be regarded as separate to debarment proceedings, 
and consideration of such factor not unfair. 

The first respondent (“Mr Basson”) was one of the four founder-shareholders, directors 
and employees of the first appellant (“APS”), a fund management business, and the 
second appellant (“Pentagon”), a financial services provider. The two businesses 
operated as a quasi-partnership and Mr Basson was a “registered representative” and 
a “key individual” in both of them under the Financial Advisory and Intermediary 
Services Act 37 of 2002. 

In 2016 there was a falling out between Mr Basson and his fellow directors, and in 
September of that year Mr Basson stopped going to work. Subsequently, evidence of 
wrongdoing on his part was brought to the attention of another director, and a 
disciplinary inquiry was scheduled in which Mr Basson was charged with ten counts 
of misconduct. He responded by instituting proceedings against the other directors, 
under section 163 of the Companies Act 71 of 2008, alleging oppressive and unfair 
conduct by them. He sought an order that they be directed to purchase his shares in 
the quasi-partnership at a fair value. He alleged that their conduct, in laying unfounded 
misconduct charges against him, was motivated by the desire to devalue his shares 
so as to acquire them for far less than their fair value. The matter was referred to 
arbitration. 

Whilst the arbitration was pending, the disciplinary enquiry against Mr Basson 
proceeded. He was found guilty of five of the charges. The chairperson of the 
disciplinary enquiry found that dismissal was warranted. 

Advice was sought by the appellants from the third respondent (“Moonstone”), being 
the appellants’ compliance officer under the Financial Advisory and Intermediary 
Services Act 37 of 2002, on how to proceed, now that Mr Basson had been found 
guilty in the disciplinary enquiry. Acting on the advice received, the appellants 
convened a directors’ meeting, at which it was resolved that Mr Basson be debarred. 

Mr Basson launched review proceedings in the High Court seeking that the decision 
taken by the appellants to debar him be set aside. Setting aside Mr Basson’s 
debarment and dismissing the appellants’ counter-application, the High Court found 
that because the disciplinary proceedings were regulated by provisions of the Labour 
Relations Act 66 of 1995, the results thereof could not inform the debarment 
proceedings as the latter fell under the Financial Advisory and Intermediary Services 
Act. 

On appeal, the appellants took issue with the key finding of the High Court – that the 
disciplinary and debarment processes were separate and distinct and that the earlier 
process could not inform the later one. 

Held – Mr Basson’s review ground that he was not given a fair opportunity to make 
representations could not be supported. He was found to have fully participated in the 
enquiry. 

The second ground of review was that the debarment decision had been prejudged 
and tainted by bias. The Court rejected the allegation of unfairness in that regard. 
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The appeal was upheld. 
  

Matshazi v Mezepoli Melrose Arch (Pty) Ltd and another and related matters 
[2020] 3 All SA 499 (GJ) 

Corporate and Commercial – Company law – Applications by company managers to 
place companies under business rescue – Defence of force majeure in that national 
lockdown excused companies from their obligations to their employees and other 
creditors, who therefore had no locus standi to bring the business rescue applications 
– Where provision is not made contractually by way of a force majeure clause, a party 
will only be able to rely on the very stringent provisions of the common law doctrine of 
supervening impossibility of performance, for which objective impossibility is a 
requirement – Requirements for defence not fulfilled and court finding reasonable 
possibility that companies could be rescued. 

In each of the four applications before the court, orders were sought placing the first 
respondent in each application under supervision and commencing business rescue 
proceedings under section 131(4)(a) of the Companies Act 71 of 2008. The applicants 
were each employed as managers of the respondent companies. 

The defences raised by the respondent companies were that as a result of the national 
lockdown, force majeure presented, excusing the respondent companies from their 
obligations to their employees and their other creditors, who therefore had no locus 
standi to bring the applications. It was also disputed that the companies (other than 
one of them) were not financially distressed. 

Held – As business rescue aims to facilitate rehabilitation, it seeks the achievement 
of one of two goals: (a) to return the company to solvency, or (b) to provide a better 
deal for creditors and shareholders than what they would receive through liquidation. 

Section 131(4)(a) of the Act provides that a court may make an order placing a 
company under supervision and commencing business rescue proceedings if it is 
satisfied that the company is financially distressed; or the company has failed to pay 
over any amount in terms of an obligation under or in terms of a public regulation, or 
contract, with respect to employment related matters or it is otherwise just and 
equitable to do so for financial reasons; and there is a reasonable prospect of rescuing 
the company. 

The respondents appeared to be raising force majeure only in respect of their 
employment contracts. The defence was not raised when payment was demanded by 
other creditors. If provision is not made contractually by way of a force majeure clause, 
a party will only be able to rely on the very stringent provisions of the common law 
doctrine of supervening impossibility of performance, for which objective impossibility 
is a requirement. Such impossibility was not proven in this case. 

The Court found that the respondent companies had failed to pay over an amount in 
terms of their obligation under the employment contracts, and that they were shown 
to be financially distressed. 

The directors appeared to move funds between all the entities which they controlled 
and a trust, without disclosing a complete financial picture, notwithstanding that they 
were all separate companies that were all financially distressed. Placing the 
respondent companies under business rescue would allow the business rescue 
practitioner to attain a clear and complete understanding of the financial positions of 
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the respondent companies, so that an attempt can be made to rescue them or, if that 
is not possible, wind them up. The Court was satisfied that there was a reasonable 
possibility that the companies could be rescued. 

The applications accordingly succeeded. 

Organisation Undoing Tax Abuse and another v Myeni and others [2020] 3 All 
SA 578 (GP) 

Corporate and Commercial – Company director – Declaration as delinquent director 
– Section 162(5) of the Companies Act 71 of 2008 – A court must make an order 
declaring a person a delinquent director if while a director, he grossly abused the 
position; took personal advantage of information or an opportunity, or intentionally or 
by gross negligence inflicted harm on the company or a subsidiary of the company; or 
acted in a manner that amounted to gross negligence, wilful misconduct or breach of 
trust or in a manner contemplated in section 77(3)(a), (b) or (c) of the Act – Although 
a declaration of delinquency under section 162(5) has the effect that a person may not 
serve as a director of a company for a minimum of 7 years, court imposing lifetime ban 
in present case. 

The first defendant (“Myeni”) was chairperson of the board of the second defendant 
(“SAA”) until 2017.In the present proceedings, the plaintiffs sought an order declaring 
Myeni a delinquent director in terms of section 162(5) of the Companies Act 71 of 
2008. Four sets of transactions were relied on to support their claim. To expedite 
matters, the plaintiffs only led evidence on two of those. 

Held – Section 162(5) states that a court must make an order declaring a person a 
delinquent director if while a director, he grossly abused the position; took personal 
advantage of information or an opportunity, or intentionally or by gross negligence 
inflicted harm on the company or a subsidiary of the company; or acted in a manner 
that amounted to gross negligence, wilful misconduct or breach of trust or in a manner 
contemplated in section 77(3)(a), (b) or (c) of the Act. 

A declaration of delinquency under section 162(5) has the effect that a person may 
not serve as a director of a company for a minimum of 7 years – although the court 
has the power to relax the order after 3 years. Where the grounds for delinquency 
have been established, the court has no discretion and must grant the order. The only 
discretion given to the court concerns the conditions that may be attached to the order. 
It has been stated in case law that the four grounds for delinquency under section 
162(5)(c) all share the common feature that they involve serious misconduct on the 
part of the director. That implicates a person who grossly abuses the position of 
director and acts in a way tantamount to recklessness. Objectively, Myeni’s conduct 
had to be weighed against the standards expected of a reasonable director in her 
position. Subjectively, her conduct had to be weighed against the skills, qualifications 
and experience she possessed. 

The Court considered the duties imposed on a director under the Companies Act, 
as amplified by the Public Finance Management Act 1 of 1999. In terms of section 
50 of the latter Act, all directors of SAA were subject to heightened fiduciary duties. 
The said legislative instruments and SAA’s corporate policy documents formed the 
background against which Myeni’s conduct had to be evaluated. 

Turning to the first transaction (the “Emirates deal”) referred to by the plaintiffs, the 
Court noted the range of benefits posed by the deal for SAA. Despite those benefits, 
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Myeni thwarted the signing of the deal. She was shown to have acted dishonestly, 
stating false facts to support her stance, and grossly abused her powers in blocking 
the deal. In Court, Myeni’s explanation of her actions was nonsensical and 
contradictory. She had no reasonable grounds for blocking the Emirates deal, and was 
found to have breached her fiduciary duty to act in good faith, for a proper purpose 
and in the best interests of SAA. The failure of the deal led to irreparable harm for SAA 
and the country. 

The second transaction referred to (the “Airbus swap”) involved an agreement 
between SAA and Airbus to cancel their old agreement (involving onerous obligations 
for SAA) and to substitute it with a new deal for SAA. The new deal would have 
significant benefits for SAA. However, that deal was also thwarted by Myeni, who 
delayed the matter, and then undid the work already done in the deal and began to 
renegotiate the deal unilaterally – backtracking on the resolution to proceed and 
altering the terms. The Court expressed its displeasure with the conduct of Myeni in 
the trial. She was found to be a dishonest and unreliable witness. Her explanations for 
the inexplicable course of actions taken by her at SAA were unconvincing. Her conduct 
satisfied several grounds for delinquency. 

Issuing a declaration that Myeni was a delinquent director, the Court ordered that 
the order subsist not just for 7 years, but for Myeni’s lifetime. 

 

Hlumisa Investment Holdings (RF) Ltd and another v Kirkinis and others [2020] 
3 All SA 650 (SCA) 

Exception to claim – Rules regarding exceptions – Excipient must satisfy court that the 
conclusion of law set out in the particulars of claim is unsustainable – Court may 
uphold the exception only if satisfied that the cause of action or conclusion of law 
cannot be sustained on every interpretation that can be put on those facts. 

Company law – Misconduct by company directors – Negligence by auditors – 
Diminution in share value – Claim for damages by shareholders – Reflective loss – 
Right of action – Section 218(2) of the Companies Act 71 of 2008 states that any 
person who contravenes any provision of the Act is liable to any other person for any 
loss or damage suffered by that person as a result of that contravention – Due to fact 
that the person who can sue to recover loss is the one to whom harm was caused, 
where loss was occasioned to the company, it was the company which had the right 
of action. 

The first appellant (“Hlumisa”) and second appellant (“Eyomhlaba”) were shareholders 
in an entity (“ABIL”). 

The first to tenth respondents were either former or current directors of ABIL. The 
eleventh respondent (“Deloitte”) was the auditor of both ABIL and its subsidiary 
(“African Bank”). 

In the court below, the appellants sued the directors and Deloitte for damages 
allegedly suffered as a result of the diminution in the value of their shares in ABIL, on 
account of the directors’ alleged misconduct in relation to the affairs of both African 
Bank and ABIL and on account of Deloitte failing to conduct audits in accordance with 
generally recognised auditing standards. It was alleged that between 2012 and 2014, 
and in breach of section 76(3) of the Companies Act 71 of 2008, the directors failed to 
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exercise their powers in good faith and in the best interests of ABIL and African Bank, 
which resulted in the business of ABIL and African Bank being carried on recklessly 
or with gross negligence in contravention of the provisions of section 22(1) of the Act. 
That was said to have caused the bank and ABIL to suffer significant losses, which, in 
turn, caused the ABIL share price to drop. The particulars of claim set out numerous 
instances of the directors’ alleged misconduct. 

The directors and Deloitte raised several exceptions to the claims. In short, they 
averred that the claims by the appellants – which, if proven, enured only to the 
company – were unsustainable at common law, at the instance of shareholders in their 
capacity as such, and could also not be brought in terms of section 218(2) of the 
Companies Act. Deloitte was adamant that it owed a legal duty to the company but not 
to the appellants in their capacities as individual shareholders in the company. 

As the court below upheld the exceptions by the directors and Deloitte, the appellant 
brought the present appeal. 

Held – In deciding an exception a court must take the facts alleged in the pleading as 
being correct. The excipient must satisfy the court that the conclusion of law set out in 
the particulars of claim is unsustainable. The court may uphold the exception only if it 
is satisfied that the cause of action or conclusion of law cannot be sustained on every 
interpretation that can be put on those facts. 

The Court restated the rule against a claim by a shareholder that is purely reflective 
of a loss suffered by a company. The appellants’ claims against the directors were 
quintessentially reflective loss claims. It therefore had to be determined 
whether section 218(2) assisted the appellants in relation to the claim against the 
directors. The section states that, “Any person who contravenes any provision of this 
Act is liable to any other person for any loss or damage suffered by that person as a 
result of that contravention.” But the person who can sue to recover loss is the one to 
whom harm was caused. In the present case, loss was occasioned to the company 
and the company was the entity with the right of action. 

In similar vein, the duty of the auditors was owed primarily to the company. Liability 
by Deloitte to shareholders in the circumstances of this case was therefore untenable. 

The appeal was dismissed with costs. 

 

Moodliar and Others v Recycling and Economic Initiative of South Africa NPC 
and Others; Gore and Others v Kusaga Taka Consulting (Pty) Ltd and Others 
(977/2019) [2020] ZASCA 101 (15 September 2020) 

Liquidators-fees – appropriation or retention of company funds by liquidators to pay 
or secure their proposed fees – Act and the Regulations do not permit the liquidators 
to retain any company assets upon discharge of the provisional liquidation order – 
assets must be restored- liquidators not permitted to draw their remuneration until 
the estate account has been taxed and confirmed. 

 Weiner AJA (Navsa, Plasket JJA and Unterhalter AJ concurring)): 

[1] When a company is discharged from winding-up, are its former liquidators entitled 
to appropriate or retain company funds to pay or secure their proposed fees (as yet 
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untaxed) before they restore control of the balance of the company’s assets to its 
directors? The court a quo found that former liquidators were not entitled to retain 
such funds and ordered them to pay over the amounts, held in trust by their 
attorneys, to the companies formerly in liquidation in each of the two cases that 
served before it. This appeal comes before us with the leave of the court a quo. 

[2] The appeal comprises two matters, which concern the same issue. They were 
consolidated for the hearing before the court a quo. The appellants in the first case 
are Sivalutchmee Moodliar, Trevor Philip Glaum and Keitumetse Taunyane, the 
former liquidators of the first respondent in that case, Recycling and Economic 
Development Initiative of South Africa NPC (‘Redisa’). In the second case, the 
appellants are Stephen Malcolm Gore, Trevor Philip Glaum and Francis Tjale, the 
former liquidators of the first respondent therein, Kusaga Taka Consulting (Pty) Ltd 
(‘KTC’). For convenience, these respondents will be referred to as Redisa or KTC or 
as ‘the companies’, where applicable. For purposes of convenience the former 
liquidators of Redisa and KTC will be referred to as the liquidators. The second 
respondent in each of the cases is Bowman Gilfillan (‘Bowmans’), a firm of attorneys 
into whose trust account the liquidators paid the funds, which they had retained to 
cover their remuneration (‘the disputed funds’). Bowmans abides the decision of this 
Court. 

[3] The material facts in this matter are largely common cause. Redisa was 
responsible for the implementation of an Integrated Industry Waste Tyre 
Management Plan (the ‘Redisa plan’), which was promulgated in late 2012 by the 
Minister of Environmental Affairs (the ‘Minister’), in terms of the National 
Environment Management Waste Act 59 of 2008. Redisa engaged KTC to provide 
administrative and management services in respect of the scheme. The Redisa plan 
was to operate indefinitely, subject to a review to be conducted every five years. The 
Redisa plan was apparently approved by the Minister, but on 1 June 2017, the 
Minister, on an urgent ex parte basis, sought and obtained a provisional winding-up 
order, first against Redisa and then, on the same basis, a week later, against KTC. 
At the time Redisa and KTC were solvent. 

[4] The Minister contending, inter alia, that since certain of Redisa’s directors had not 
disclosed their relationship with or significant shareholding in KTC and that this 
enabled Redisa to misappropriate public funds by using KTC as a vehicle to channel 
monies for their personal benefit, sought the winding-up of both entities on the basis 
that it was just and equitable to do so. Provisional liquidation orders were granted ex 
parte and provided, inter alia, that the Master of the High Court (the ‘Master’) was to 
appoint provisional liquidators within 24 hours of the orders being granted. In the 
case of Redisa, the provisional liquidators were ordered to take immediate control of 
Redisa's business, including the administration and implementation of the Redisa 
plan. The court ordered further that the provisional liquidators’ powers were 
extended to include the power and authority to continue to conduct the business of 
Redisa as a going concern. In the case of KTC, the provisional liquidators were 
directed to take immediate control of the assets and business of KTC. Upon their 
appointment, the liquidators took control of the assets of the companies including all 
funds in the companies’ bank accounts, and were obliged to manage such 
businesses in accordance with their duties as liquidators. 

[5] Upon learning of the provisional orders, the companies applied for the provisional 
winding-up orders to be discharged. On 15 September 2017, these applications were 
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refused and judgments were granted finally winding-up both Redisa and KTC.  When 
they were placed under winding-up. Redisa’s cash reserves exceeded R170 million 
and KTC’s exceeded R9 million. Redisa and KTC appealed against the winding-up 
orders and the appeals were set down for hearing in this Court on 1 and 2 November 
2018. On 24 October 2018, a week prior to the hearings, the Redisa liquidators 
transferred R20 million from the current account which they operated in Redisa's 
name into Bowmans’ trust account. The KTC liquidators transferred R2 million from 
the current account which they operated in KTC's name into Bowmans’ trust 
account. This appeal concerns these disputed funds. 

[6] The final winding-up orders were set aside by this Court on 24 January 2019. It 
substituted the order of the high court to reflect that the provisional winding up orders 
were discharged  

[7] The liquidators in each case had been appointed in June 2017, as the provisional 
joint liquidators of Redisa and KTC, and held office until the companies were 
discharged from liquidation in January 2019. 

[8] After the appeal had been upheld and the companies were discharged from 
liquidation, a meeting was held between the directors of the companies, the 
liquidators, and their legal representatives, regarding the return of control of the 
companies to the directors. The liquidators informed the meeting that they had taken 
the decision to ‘ring-fence’ an amount of R 20 million as cover for their fees in 
respect of Redisa and R 2 million in respect of KTC and that such sums had been 
transferred into the trust account of Bowmans. 

[9] The liquidators delivered draft intromissions accounts in regard to the estate in 
which they reflected the proposed fees – just over R14 million in the case of Redisa, 
and just over R1.5 million in the case of KTC. On 19 February 2019, an amount (the 
difference between the original amounts transferred to Bowmans and the proposed 
fees) was accordingly paid out by Bowmans to the companies on the instructions of 
the liquidators. Approximately R17.8 million of the disputed funds remains in 
Bowmans’ trust account. The companies disputed both the probity and the quantum 
of such accounts and insisted that they be paid what was being held by Bowman’s at 
the instance of the liquidators. The companies launched proceedings in the court a 
quo on 20 February 2019 seeking an order that the funds held by Bowmans be paid 
to them. 

[10] The companies contended that whilst a company is in liquidation, the liquidators 
occupy a position in relation to the company which approximates that of a company’s 
board of directors.[2] Upon discharge of the companies from provisional liquidation, 
the liquidators were divested of their powers and were required to restore control of 
all of the companies’ assets, which included the disputed funds, to the former 
controllers.[3] The companies also disputed that Bowmans were holding the disputed 
funds as a stakeholder. 

[11] The liquidators, on the other hand, contended that, as a matter of law, the 
companies were liable for their remuneration and they were thus entitled to payment 
of such remuneration from the assets of the companies. They stated that they paid 
over the disputed funds to Bowmans, as a stakeholder. They submitted further that 
the companies were liable to pay the reasonable remuneration as taxed or agreed, 
and that the monies could be retained by Bowmans pending taxation or agreement. 
Having regard to communications between the parties and to the assertions or a lack 

http://www.saflii.org/za/cases/ZASCA/2020/101.html#_ftn2
http://www.saflii.org/za/cases/ZASCA/2020/101.html#_ftn3
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of them in the founding affidavits, the liquidators had a reasonable apprehension that 
payment for their services would be disputed. It was for that reason, in response to 
the applications by the companies, that they brought counter-applications, seeking 
an order that the companies were liable to pay their reasonable remuneration.  

[12] Section 342[4] of the Companies Act 61 of 1973 (the Act) deals with how assets 
of a company are to be applied in a winding--up and s 391[5] of the Act sets out the 
general duties of a liquidator. Section 384 of the Act deals specifically with the 
remuneration of a liquidator. 

[13] Section 384(1) of the Act provides that, in a winding-up, a liquidator is entitled to 
a reasonable remuneration for their services, which requires taxation by the Taxing 
Master in accordance with the prescribed tariff. In terms of s 384(2), the Taxing 
Master may reduce or increase or disallow such remuneration on certain grounds. 
For this reason, the companies contended that the entitlement to payment of the 
fees cannot arise before taxation. 

[14] The liquidators relied on s 384(3) of the Act, which provides that the liquidator is 
entitled to be paid their remuneration, to which they are entitled under the Act ‘out of 
the assets of the company’. They submitted that there was thus statutory justification 
for retention of certain of the assets (the disputed funds) to be applied in relation to 
fees due to liquidators, as opposed to the other assets which must be restored upon 
discharge from liquidation.   

[15] The liquidators also sought to place reliance on regulation 24 read with 
Annexure CM104.2 of the Regulations in terms of the Act, which provides that, when 
an appointment is provisional, and the application is dismissed, the liquidator is 
entitled to ‘fees to be taxed by the Taxing Master with due regard to the special 
circumstances of the case’. 

[16] Furthermore, the liquidators relied on In re Insolvent Estate Paruk,[6] Rose v 
Kemp[7] and Van Eck v Meyer[8] as well as Blackman: Commentary on the 
Companies Act.[9] 

 [24] At common law, a trustee in an insolvent estate may not claim or draw his or 
her remuneration before the estate account reflecting this remuneration has been 
taxed and confirmed. This common law principle is equally applicable to 
liquidators,[16] and, as demonstrated below, it is bolstered by the provisions of the 
Act and Regulations. 

[25] In assessing whether the authorities cited by the liquidators support the 
contention that they are entitled to retain the disputed funds, reference can be made 
to Strydom NO v The Master of the High Court,[17] where Tuchten J held that 
‘[u]nder the common law, a trustee cannot claim or draw his remuneration until the 
account in the estate showing the amount thereof has been confirmed. This 
common-law principle is by no means repugnant with the provisions of 
the Insolvency Act 24 of 1936, and is thus an applicable principle of our insolvency 
law today.’[18] (Emphasis added.) 

[26] There are certain administrative processes applicable to an estate account. 
They are contained in, inter alia, ss 403, 406 and 407 of the Act. Section 403 obliges 
every liquidator (which includes a co-liquidator and a provisional liquidator unless the 
context otherwise indicates), to frame and lodge accounts with the Master containing 
an account of receipts and payments and a plan of distribution. Under s 406, the 

http://www.saflii.org/za/cases/ZASCA/2020/101.html#_ftn4
http://www.saflii.org/za/cases/ZASCA/2020/101.html#_ftn5
http://www.saflii.org/za/cases/ZASCA/2020/101.html#_ftn6
http://www.saflii.org/za/cases/ZASCA/2020/101.html#_ftn7
http://www.saflii.org/za/cases/ZASCA/2020/101.html#_ftn8
http://www.saflii.org/za/cases/ZASCA/2020/101.html#_ftn9
http://www.saflii.org/za/cases/ZASCA/2020/101.html#_ftn16
http://www.saflii.org/za/cases/ZASCA/2020/101.html#_ftn17
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/cases/ZASCA/2020/101.html#_ftn18
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estate account must lie for inspection for a period of at least 14 days at the office of 
the Master. Notice that the account is lying for inspection must be given in the 
Government Gazette. The account is open to objection. Section 407 provides for 
objections to be made and considered. The Master also has the power, even if 
objections are not made, to direct the liquidator to amend his account or give any 
other directions he thinks fit. Once the account has lain for inspection and the period 
for objections has passed, without objections or, if an objection has been lodged, 
dealt with or withdrawn, the Master must, under s 408, confirm the account. Such 
confirmation has the effect of a final judgment save in limited circumstances. 

 [36] The following order is made: 

1. Save to the limited extent related to the costs order in the counter-
application in the court below, reflected in 2 below, the appeal is dismissed 
with costs, such costs to include the costs consequent upon the employment 
of two counsel. 

2. The order of the court below is amended to read as follows: 

‘The relief sought by Recycling and Economic Development Initiative of 
South Africa NPC and Kusaga Taka Consulting (Pty) Ltd in prayer 3 of 
their Notices of Motion respectively, is granted with costs. The Counter 
Applications are dismissed. The Joinder Applications are dismissed 
with costs. The costs are to include the costs attendant upon two 
counsel 

  

 Strydom N.O.  and Another v Snowball Wealth (Pty) Limited and Others 
(10287/2019) [2020] ZAWCHC 103 (11 September 2020) 

Dispositions without value- shares not sold at reasonable market value- section 
26 of the Insolvency Act. Even if accepted that the value paid was less than the 
reasonable market value, no basis is laid nor suggested that there was anything 
remiss therewith- exception upheld 

The excipients who are the defendants in an action instituted by the plaintiffs, as joint 
liquidators of DexGroup (Pty) Ltd (in liquidation), excepts to the particulars of claim, 
as amended, on the basis that the particulars of claim lacks averments necessary to 
sustain an action, or that they are legally unsustainable. The outcome of these 
proceedings revolve around the meaning of the word "value" as and its usage in 
section 26(1) of the Insolvency Act, 24 of 1936. 

 Background 

[2] The plaintiffs are the joint liquidators of DexGroup (Pty) Ltd (in liquidation) ("the 
Company "). The Company was finally liquidated on 26 October 2016, and the 
plaintiffs were appointed on 9 November 2016. However, in terms of section 348 of 
the Companies Act, 61 of 1973 it is pleaded that the effective date of the liquidation 
is 25 February 2014. The initial particulars of claim dated 21 June 2017, was 
amended during 2019. 

[3] Plaintiff's claim against the first defendant is founded upon two transactions that 
took place on 23 September 2010 and 22 November 2010, respectively. It is alleged 
that on these dates, being more than two years before the date of its final liquidation, 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s26
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s26
http://www.saflii.org/za/legis/consol_act/ia1936149/
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DexGroup sold shares that it held in Trustee Group Holdings Ltd ("Trustee") to the 
first defendant at a price that was below the reasonable market price. The plaintiffs 
aver that during the time of the disposition, the reasonable market value per share 
was 67c per share, whilst at the same time shares were sold at 27c and 48c per 
share, respectively. Twentyone million (21,000,000) shares at 27c per share and six 
million (6,000,000) at 48c per share were sold to the first defendant. As against the 
second, third and fourth defendants, plaintiffs claim on the same basis as against the 
first defendant save that the second, third and fourth defendants bought 4,136,755, 
300,000 and 1,000,000 shares at 48c per share, respectively. 

[4] On the basis of the reasonable market value and the price per share paid by the 
defendant, the plaintiffs aver that the dispositions fall to be set aside as it was not 
sold at reasonable market value, was illusory, or merely nominal. It, therefore, should 
be set aside in terms of section 26 of the Insolvency Act.  

Disposition "not made for value" 

[16] As a starting point, I am guided by the Supreme Court of Appeal in Natal Joint 
Municipal Pension Fund v Endumeni Municipality (920/2010) [2012] ZASCA 
13; [2012] 2 All SA 262 (SCA); 2012 (4) SA 593 (SCA) (16 March 2012), where at 
par [18] it reads: 

"The present state of the law can be expressed as follows. Interpretation is the 
process of attributing meaning to the words used in a document, be it 
legislation, some other statutory instrument, or contract, having regard to the 
context provided by reading the particular provision or provisions in the light of 
the document as a whole and the circumstances attendant upon its coming 
into existence. Whatever the nature of the document, consideration must be 
given to the language used in the light of the ordinary rules of grammar and 
syntax; the context in which the provision appears; the apparent purpose to 
which it is directed and the material known to those responsible for its 
production. Where more than one meaning is possible each possibility must 
be weighed in the light of all these factors. The process is objective not 
subjective. A sensible meaning is to be preferred to one that leads to 
insensible or unbusinesslike results or undermines the apparent purpose of 
the document. Judges must be alert to, and guard against, the temptation to 
substitute what they regard as reasonable, sensible or businesslike for the 
words actually used. To do so in regard to a statute or statutory instrument is 
to cross the divide between interpretation and legislation. In a contractual 
context it is to make a contract for the parties other than the one they in fact 
made. The'inevitablepoint of departure is the language of the provision itself', 
read in context and having regard to the purpose of the provision and the 
background to the preparation and production of the document." 

[17] The relevant provisions of the Insolvency Act apply to companies by virtue of 
section 340 of the Companies Act, 61 of 1973. Section 340 (1) provides: 

"Every disposition by a company of its property which, if made by an individual 
could, for any reason , be set aside in the event of his insolvency, may, if 
made by a company, be set aside in the event of the company being wound 
up and unable to pay all its debts, and the provisions of law relating to 
insolvency shall mutatis mutandis be applied to any such disposition." 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s26
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2012%5d%20ZASCA%2013
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2012%5d%20ZASCA%2013
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2012%5d%202%20All%20SA%20262
http://www.saflii.org/cgi-bin/LawCite?cit=2012%20%284%29%20SA%20593
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 [28] I now turn to the facts of this matter tested against the legal position set out 
above. It is clear that the disposition was clearly not for "no value" and was also not 
"illusionary" nor "nominal". The plaintiffs' own factual allegations are destructive of 
any claims in terms of section 26 of the Insolvency Act. The proper interpretation, 
in the context of the act, as set out above does simply not apply to the facts as 
pleaded. The pleadings excepted must be taken as it stands, the truthfulness thereof 
is accepted for these purposes. Even if accepted that the value paid was less than 
the reasonable market value, no basis is laid nor suggested that there was anything 
remiss therewith. It would be an absurdity to equate the position that, when paying a 
discounted price, it can be said you gave no value.  

[29] Accordingly, I am of the view that the particulars of claim does not sustain a 
claim in terms of section 26(1) of the Insolvency Act. Therefore, the following order is 
made: 

1. The exceptions of the first to the fourth defendants are upheld. 

2. The plaintiffs' claim is set aside. 

3. The plaintiffs are granted leave, if so advised, to amend the particulars of 
claim within twentyone (21) days of this Order. 

4. The defendants are entitled to the cost of the exceptions including the cost 
of two counsel where so employed. 

 Airports Company South Africa Ltd v Spain NO and Others (D841/2019) [2020] 
ZAKZDHC 40 (1 September 2020)  

Business rescue- s 133(a) and (b) of the Act, requiring leave of the court to institute 
proceedings against the second respondent (in rescue) has remained under the 
cloak of business rescue since September 2017 and wishes to continue, without any 
end in sight, in a similar vein. In this regard s. This is hardly a sufficient basis for the 
court to conclude that the second respondent is no longer in financial distress 

Business rescue-BRP to comply with his obligations pursuant to sections 
141(2)(b)(ii) and 152(8) of the Act has remained under the cloak of business rescue 
since September 2017 and wishes to continue, without any end in sight, in a similar 
vein. In this regard s. This is hardly a sufficient basis for the court to conclude that 
the second respondent is no longer in financial distress 

This is an application by the Airports Company of South Africa Ltd which is a state 
owned entity in terms of the Public Finance Management Act 1 of 1999 (‘the PFMA’) 
and the owner of the premises known as King Shaka International Airport in 
KwaZulu-Natal (‘the airport’). The second respondent, Masiphuze Trading (Pty) Ltd, 
which carries on business as a Wimpy restaurant (‘the restaurant’) in the departures 
section of the airport. It was placed under business rescue following a resolution 
taken on 4 September 2017 in terms of s 129 of the Companies Act 71 of 2008 (‘the 
Act’). The first respondent was appointed as the business rescue practitioner (‘the 
practitioner’) to the restaurant. 

This application is brought in terms of s 133(a) and (b) of the Act, requiring leave of 
the court to institute proceedings against the second respondent, despite a 
moratorium in place pursuant to the second respondent being placed under business 
rescue. Relief is only sought against the first respondent, while the remaining 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s26
http://www.saflii.org/za/legis/consol_act/ia1936149/
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http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s26
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respondents are the directors of the second respondent, the creditors of the 
restaurant as well as its employees.  

The applicant seeks an order compelling the practitioner to comply with his 
obligations pursuant to sections 141(2)(b)(ii) and 152(8) of the Act. In so doing, the 
applicant effectively seeks to compel the practitioner to either file a notice of the 
termination of the business rescue proceedings, alternatively a notice that there has 
been substantial implementation of the business rescue plan (‘the plan’). It is clear 
from the aforegoing that the onus rests with the applicant to persuade this court on 
the probabilities, that it is entitled to such relief, notwithstanding the second 
respondent still being under business rescue. The main contention of the applicant is 
that the second respondent has been able to generate a sufficient cash income to 
settle those debts which have been admitted, and that it is now trading profitably. A 
lease agreement has been concluded as part of the plan, allowing the second 
respondent to remain at the premises at the airport until a tender process for the 
lease of the premises has concluded. That apart, the applicant contends that the 
protection which the second respondent was afforded under the plan, should now 
come to an end. 

In attempting to persuade the court to grant ‘leave’ to institute proceedings not 
against the second respondent, which is the subject matter of the rescue 
proceedings, but against the practitioner, it was submitted that no adverse impact 
would be visited on the second respondent if the application is granted as the 
restaurant is on its way to financial recovery, and is no longer financially distressed. 
On the contrary, if no relief were granted to take the second respondent out of 
business rescue, the second respondent’s creditors, including the applicant, would 
suffer severe prejudice. In this regard the applicant contends that the second 
respondent has remained under the cloak of business rescue since September 2017 
and wishes to continue, without any end in sight, in a similar vein. In this regard s 
132(3) provides the following:  

‘If a company’s business rescue proceedings have not ended within three 
months after the start of those proceedings, or such longer time as the court, 
on application by the practitioner, may allow, the practitioner must- (a) prepare 
a report on the progress of the business rescue proceedings, and update it at 
the end of each subsequent month until the end of those proceedings; and (b) 
deliver the report and each update in the prescribed manner to each affected 
person. . .’ (my emphasis) 

In light of the first respondent continuing to remain ensconced since September 
2017, the applicant considers that the only manner in which the practitioner may be 
removed from office would be pursuant to an order directing him to file a notice 
contemplated either in terms of s 141(2)(b)(ii) or s 152(8).  

The onus therefore rests on the applicant to prove that either there are no longer 
reasonable grounds to believe that the second respondent remains financially 
distressed, alternatively, that the plan has been substantially implemented. The 
process to terminate the business rescue proceedings, properly interpreted in terms 
of the Act, would require a two-stage approach. First, the court would, in its 
discretion, have to grant leave to an applicant to bring the application, and thereafter, 
it must convince the court that an order in terms of s 141(2)(b)(ii) or 152(8) is 
justified. I am in agreement with the applicant that sound economic sense would 
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dictate that the two-stage approach should be collapsed into one, particularly where 
the enquiry in both phases is based on the same set of facts. In any event, in order 
to assess the first part of the application (whether to grant leave in terms of s 
133(1)(b)) this would entail a consideration of the prospects of the main application, 
pursuant to s 141 and 152. I am satisfied that the relief sought in prayer 1 of the 
notice of motion is competent and may be considered at the same time in respect of 
the further relief sought. 

Turning to the merits and background leading to this application, the applicant and 
the second respondent entered into a lease agreement in August 2009 in respect of 
the premises at the airport, from which the restaurant carries on business. The 
agreement was to commence in May 2010, with the termination date being 30 April 
2015. During the course of the lease, the second respondent fell into arrears with its 
rental, resulting in the applicant instituting action against the second respondent in 
August 2015. That action has still not been finalised, despite the business rescue 
only coming into operation three years’ later. I am not aware of reasons why this 
claim for arrear rental has not reached finality. 

16. The upshot of this all is that as far as the applicant is concerned, the second 
respondent occupies the business premises at the airport unlawfully and without a 
valid lease. The second respondent disputes that its occupation is unlawful. I deal 
with this issue below, as it appears to me to be pivotal to the outcome of this 
application. 

17. In light of the lease agreement being the subject of proceedings which have 
already been instituted in this court prior to the second respondent going into 
business rescue, it is submitted by the applicant that the moratorium which the 
second respondent enjoyed against the institution of legal proceedings, should now 
come to an end. On the basis of the projections by the practitioner, the applicant 
submits that there is a ‘substantial indication’ that the second respondent is 
no  longer in financial distress. Accordingly the first respondent should be directed to 
issue a notice pursuant to s 141(2)(b)(ii), alternatively a notice in terms of section 
152(8). 

27. The issue to be determined, on the papers before me, is whether the  applicant 
has made out a case that the second respondent is no longer in financial distress. If 
so, the practitioner is obliged to issue the notice contemplated in paragraph 2 of the 
notice of motion. It is trite that an applicant must make out a case for relief in its 
founding papers. The only part of the applicant’s papers which seek to grapple with 
this issue is at paragraphs 45(f) to (i); 46; 46 and 48. The applicant’s contention that 
the second respondent is no longer financially distressed is based on assumptions 
drawn from the plan and the financial indications therein. The high-water mark of the 
applicant’s case seems to be the conclusion in its founding affidavit that: 

‘. . . having regard to the projected cash flow surplus reflected in the business 
plan, it must be concluded that the Second Respondent must have, by now, 
generated sufficient cash income to settle admitted debts due by it as 
recorded in the business rescue plan.’  

30. Once the business rescue plan has been substantially implemented, the 
practitioner must file a notice of the substantial implementation of the plan.  
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31. In determining whether the plan has been substantially implemented, the court 
should adopt a sensible interpretation of the documents placed before it, without 
attempting to analyse the plan in such detail that the scrutiny under which it is placed 
results in the plan having no practical effect 

33. In the result I am satisfied that the applicant has not discharged the onus of 
establishing that the first respondent has achieved substantial implementation of the 
business rescue plan. The applicant’s complaint against the practitioner, in my view, 
seems to be less about there being ‘substantial implementation’ with the plan and 
more about the fact that it is unfair for the second respondent to essentially ‘hijack’ 
the applicant’s property until the tender process is concluded despite it (apparently) 
no longer being in financial distress. If this was the case, the applicant should have 
brought an application to set aside the plan. 

34. In the result I make the following order: The application is dismissed with costs. 

  

 African Global Holdings (Pty) Ltd and Others v Lutchman NO and Others 
(Commissioner for the South African Revenue Services and Another 
Intervening); Fidelity Security Services (Pty) Ltd v African Global Holdings 
(Pty) Ltd and Others (42741/19; 44827/19; 32083/19) [2020] ZAGPJHC 196 (24 
August 2020)  

 
Liquidators-provisional liquidators- deliberate unlawful conduct by the provisional 
liquidators and the penalising costs order and the potential impact on the costs of 
winding-up the companies in liquidation. 

(A further 177 respondents set out in an order dated 11 March 2020 have been 
joined as the Fortieth Respondent to the Two-Hundred-and-Sixteenth Respondent, 
but none opposed the two applications) (The judgment consists of 100 pages) 

The high court in Johannesburg has declared that any auction of assets of the six 
African Global Operations companies, formerly known as Bosasa, which were in 
liquidation before the second meeting of creditors is prohibited. The applications 
relate to the BOSASA group of companies, largely in liquidation.  

Numerous applicants sought to declare void the sale of assets at auction. A further 
set of applicants sought business rescue proceedings to be commenced (should the 
auction application be successful). 

Acting Judge De Villiers sets out the chronology of events and discusses whether 
the provisional liquidators had actual consent for the auction. 

See the discussion on interpretation at paras [97] to [119] especially on the 
Endumeni and Cool Ideas cases. As part of the order, further auctions without proper 
consent are prohibited and prior sales are declared unauthorized. 

The judgment is referred to the Master's attention regarding the deliberate unlawful 
conduct by the provisional liquidators and the penalising costs order and the 
potential impact on the costs of winding-up the companies in liquidation.  

The court held that any sale while such company was in liquidation, and without 
written consent by resolution of the board of directors of African Global Holdings, 
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was unauthorised. The court said the transfer and registration of immovable property 
to any prospective purchaser of assets of any of the six companies that were sold 
was prohibited. 

The court also refused an application to place these six companies in business 
rescue. African Global Holdings launched an application to set aside the sales on 
December 20 last year. The court held that the provisional liquidators had no 
authority to continue with the sale of the assets of the six companies from December 
3, by operation of the law. 

African Global Operations, on behalf of six companies in liquidation, applied to place 
the six companies in business rescue on December 3 last year. These companies 
are Operations, Properties Technology Systems, Leading Prospect, Youth 
Development Centres and Security Intelligence. 

On December 4, Park Village Auctions auctioned the assets of the six companies, 
despite the business rescue application launched by African Global Holdings a day 
earlier. The court said a business rescue application suspended the process of 
continuing with the realisation of the assets of the company in liquidation. 

De Villiers said the function of the provisional liquidators remained one of holding 
and preservation. “They did not become final liquidators who had to wind up the 
companies in liquidation.” 

The court said in law, a liquidator, both final and provisional, may only sell the assets 
of a company if such authority is granted by a meeting of creditors. 

“Despite some success in the auction application the business rescue application still 
stands to be dismissed.” 

The court found  that the companies were not viable in respect of which a case has 
been made out that there is a reasonable prospect for rescuing them. The court 
found, among other reasons, that the group's existing business model of doing 
business with the state and state-owned entities had come to a stop and that 
movable assets of the business had been sold and were unlikely to be recovered. 

[281] I have said little about Plascon Evans. I endeavoured to apply it. No one 
seriously suggested that I should refer the matter to oral evidence or to trial. It seems 
to me that no factual issue stood in the way of deciding the matter and that kicking 
the can down the road for another judge to deal with, would not have been in the 
interest of anyone. As such, I limited my comments on contested versions, and 
focussed on the facts required to come to a decision. Those were by and large 
objectively determinable.  

[282] I order that this judgment be referred to the Master. I bring two matters to 
her/his attention: 

[282.1] The deliberate unlawful conduct by the provisional liquidators and the 
penalising costs order that I make against the provisional liquidators; and 

[282.2] The potential impact of the deliberate unlawful conduct by the 
provisional liquidators on the costs of winding-up the companies in liquidation. 

[283] I know that my judgment does not resolve the matter, and will cause delay. I 
could not prevent such delay on my application of the law to the facts. That is an 
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unsatisfactory outcome, but an outcome caused by the provisional liquidators who 
acted unlawfully. Much more litigation is now foreseeable. Continued litigation may 
delay the matter more. In hope, I did seek to provide, in my order, for negotiated, or 
compulsory, sales of assets, if negotiated progress could be made, as opposed to 
continued litigation. 

16. The application to place the six business rescue companies in business 
rescue, is refused; 

17. The applicants are ordered to pay 50% of the respondents’ costs of the 
business rescue application, such costs are to include the costs of two 
counsel; 

18. The applicants are ordered to pay SARS’ costs of the business rescue 
application, such costs are to include the costs of two counsel where so 
employed; 

 

CARATCO (PTY) LTD v INDEPENDENT ADVISORY (PTY) LTD 2020 (5) SA 35 
(SCA) 
 
Business rescue — Practitioner — Whether s 143 prohibiting business rescue 
practitioner concluding remuneration agreement with third party — Companies Act 71 
of 2008, s 143.  

Appellant company agreed to pay respondent business rescue company a success 
fee if it were able to rescue company G (see [1], [5] and [8]). Appellant was a creditor 
of G (see [1]). Respondent was successful but appellant refused to pay (see [1] and 
[4]). Respondent then sued appellant for payment, and the High Court ordered it to 
do so (see [1] and [5]). 
Appellant asked the Supreme Court of Appeal for leave to appeal (see [1]). Appellant 
said, firstly, that s 143 of the Companies Act 71 of 2008 * was the sole means under 
which a business rescue practitioner could be paid and that it impliedly prohibited 
any fee outside of it (see [12]). 
The Supreme Court of Appeal rejected the contention. Section 143 said nothing 
about fee arrangements between business rescue practitioners and third parties. So 
it did not apply here (see [13]). But even if s 143 was the only basis upon which a 
practitioner could be paid, there was nothing in it which suggested that a fee 
agreement falling outside of it was void (see [14]). 
It was also asserted that respondent had breached the director's duties it was 
subject to under ss 75(3) and 76, and that this voided the fee agreement (see [15]). 
The court dismissed the s 75(3) assertion on the basis that it applied only to the 
situation of an 'only director', which was not the case here (see [17] – [18]). 
Moreover, even if it covered an agreement between a director and a third party, the 
company would need to have an interest in it for it to be impugned (see [18]). Here 
company G had no such interest (see [18]). Appellant had also failed to specify 
which subsection of s 75(3) applied and appellant had pleaded no facts bringing the 
agreement within its ambit (see [18]). Appellant had also not asserted the practitioner 
had an interest in the agreement (see [18]). 
As for appellant's s 76 contention, it had not said which subsection it relied on nor 
had it detailed the facts bringing the agreement's conclusion within it (see [20] – 
[21]). 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/153/156?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=9994#end_0-0-0-18025
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Appellant said further that because the agreement was illegal, the court ought to 
declare it void under s 218 (see [22]). Again, appellant had failed to specify which 
subsection of s 218 it relied on, and in any case, given that there was nothing in any 
of the contentions it had made, it was unnecessary for the court to consider its 
powers under s 218 (see [22] – [23]). 
Appellant also asserted the fee agreement offended public policy because it entailed 
'subverting [of] the democratic vote of the creditors' and a breach of the practitioner's 
duty of impartiality since the practitioner 'captured' the creditor it concluded the 
agreement with (see [25], [27] and [30]). 
Both submissions were utterly devoid of merit. The facts supporting them were 
unpleaded and unproven, and the proven facts were against them (see [26] and 
[31]). 
The application for leave to appeal accordingly dismissed (see [33]). 
 

STANDARD BANK NOMINEES RF (PTY) LTD AND OTHERS v HOSPITALITY 
PROPERTY FUND LTD 2020 (5) SA 224 (GJ) 
  
Company — Shares and shareholders — Shareholders — Appraisal rights of 
dissenting shareholders — Procedure — Whether offer of fair value lapsed 'if it has 
not been accepted' within 30 business days — Meaning of provision — Offer lapsing 
even if shareholder had actually dismissed or refused offer — Companies Act 71 of 
2008, s 164(12)(b). 

 
The respondent, a JSE-listed company, issued a circular to the holder of its units in 
which it gave notice of a meeting at which a special resolution would be proposed 
that — if adopted — would result in the implementation of a scheme of arrangement 
in terms of s 164 of the Companies Act 71 of 2008. Under this scheme all units 
would be substituted for no par value B shares. The fourth applicant engaged with 
the respondent and gave the required notice and demand indicating that it proposed 
to vote against the resolution. The resolution was duly adopted and the respondent 
made a written offer in terms of s 164(11) for fair value for the units at R2,90 per 
share and indicated that the offer would lapse in terms of s 164(1)(b) if it was not 
accepted within 30 business days. The offer was not accepted and instead the fourth 
applicant instituted an appraisal application in the High Court under s 164(14). The 
difficulties that subsequently emerged arose from the fact that the first applicant held 
the shares as nominee for the second applicant, which was the beneficial owner of 
the shares, which it held in trust for an investment fund. The fund was, in turn, a 
portfolio in a collective investment scheme established under a deed between the 
second applicant (the Trustee) and the third applicant. 
Having obtained legal advice, the fourth applicant discovered that it had been 
incorrectly designated as the applicant in the appraisal application whereas the 
second applicant should have been designated as the Trustee. It accordingly 
delivered a supplementary answering affidavit in which it attempted to correct the 
error, but the respondent attacked the locus standi of both the fourth applicant and 
the Trustee. The fourth applicant then withdrew the application, tendering costs. 
The applicants then brought an order declaring that the first applicant was the holder 
of the shares in question and was entitled to exercise all rights in and to the shares 
and was entitled to be paid certain sums arising from dividend declarations made by 
the respondent in the period February 2016 to date. The basis of the application was 
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that the purported attempt to exercise the appraisal rights in respect of the shares 
was invalid and had no legal effect on the first applicant's shareholding, and when 
the substitution was effected, it became the registered shareholder of the substituted 
shares and therefore was entitled to its share of the dividends distributed by the 
respondent since inception of the substituted shares. 
The respondent contended for a different interpretation of the applicable parts of s 
164. It contended that in terms of the legislative scheme, a shareholder's rights were 
fixed from the moment it made a demand to be paid fair value under ss (7). From 
that point onwards, under ss (9), the shareholder had no further rights in respect of 
its shares other than the right to be paid fair value, and accordingly had no right to 
subsequent dividends. Subsection (10) ameliorates these consequences by 
providing that if the events contemplated in ss (9) occurred, the shareholder's rights 
in respect of the shares were reinstated without interruption. 
Central to the respondent's interpretation of these provisions was the meaning to be 
ascribed to ss (12)(b) in providing that an offer of fair value lapsed 'if it has not been 
accepted' within 30 business days. It contended that that really meant 'rejected'. 
Held 
The respondent's interpretation was contrary to the ordinary, grammatical meaning 
of the words. On the plain meaning of the words used in ss (12)(b), an offer was 
open for acceptance for 30 business days after it had been made. At the end of 
those 30 days, in the absence of an acceptance by the dissenting shareholder, the 
offer lapsed, even if the shareholder had actually dismissed or refused the offer. 
(See [60] – [61].) 
Section 164 balanced the interests of the dissenting shareholder to opt out of the 
scheme of arrangement with the interests of the company to implement the scheme. 
The default position was that if the shareholder failed to pursue its right of appraisal 
within the prescripts of s 164, the scheme of arrangement adopted by the majority of 
shareholders simply followed the normal course. (See [65] – [66].) 
The first applicant, regardless of any intention it may have had to exit its 
shareholding against fair value, was legally required to follow the prescribed process 
to enforce its right of appraisal under s 164. Since it had not applied within the 
prescribed 30-day period, it lost its right to approach the court for a determination of 
fair value. This triggered the default position under ss (10), reinstating the first 
applicant to its full rights in respect of its shares. (See [70], [75].) Having been 
ignorant of the invalidity of the steps it had taken under s 164, the first applicant had 
also lacked the requisite knowledge to waive its rights to the dividends (see [78]). 
Hence it was entitled to the relief sought (see [80], [96]). 
 

Cooper N.O and another v Knoop N.O and others [2020] Case 43452/19 
Gauteng Local Division, JHB.6 

Business rescue-application to stop meeting to discuss plan-applicants, who 
are the liquidators of one of Optimum Coal mines (OCM) ’s creditors, Westdawn 
Investments (Pty) Ltd (Westdawn) do not support the continuation of the business 
rescue process  

                                                           
6 See Updates, march 2020, Cooper N.O and another v Knoop N.O and others [2020] JOL 47731 (GJ) 

Business rescue-notice re applications to all creditors at late stage of rescue-no notice, application dismissed 
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The applicants are the joint liquidators of a creditor (Westdawn Investments (Pty) Ltd 
(in liquidation)) in the Optimum Coal Mines (OCM) Business Rescue, they instituted 
a winding – up application for OCM on 9 December 2019.The BRP’s in OCM 
published a revised business rescue plan on 11 September 2020 and advised that a 
meeting in terms of Section 151 would be held on 28 September 2020. The latter 
gave rise to this urgent application. 

The Court stated that when considering where the balance of convenience lies, due 
regard must be had to the interests of the general body of creditors and the public 
interest, to ensure that the business rescue process is not unnecessarily impaired. 

The Court held that the business rescue process and the pending liquidation 
application could run concurrently. Optimum Coal Mine (Pty) Ltd (OCM) was placed 
in business rescue on 19 February 2018. The first to fourth respondents are the 
appointed business rescue practitioners (the BRPs). On 11 September 2020 the 
BRPs published a revised business rescue plan (the plan) and circulated it to 
creditors. The BRPs advised that a meeting under s151 Companies Act 71 of 2008 
(the Act) would be held on 28 September 2020 with a view to putting the plan to the 
vote. 

This is not the first iteration of a business rescue plan devised by the BRPs, nor is 

it the first s151 meeting that has been scheduled by the BRPs, although for various 

reasons, the creditors have not previously voted on a plan. In terms of s152(4) of 

the Act, if the plan is adopted by the majority of creditors, it will be binding on the 

company and on all creditors, whether they voted for the adoption of the plan or not. 

The applicants, who are the liquidators of one of OCM’s creditors, Westdawn 

Investments (Pty) Ltd (Westdawn) do not support the continuation of the business 

rescue process. To this end, they instituted an application on 9 December 2019 for 

the provisional winding up of OCM (the winding-up application). If OCM is wound 

up, the business rescue process will terminate. It is common cause that Westdawn 

has a liquidated claim of over R112 million against OCM, which claim has been 

admitted by the BRPs. Despite the value of the claim, it represents, according to 

the BRPs only 2,6% of the total claim of creditors against OCM. This fact points to 

the scale of OCM’s overall financial distress. In fact, in the winding-up application 

Westdawn contends that OCM is both factually and commercially insolvent. 

The court has a wide discretion to grant leave under s133(1)(b).7 The discretion 

must be exercised judicially, guided by the interests of justice.8 An applicant must 

establish a prima facie case against the company and give reasons why the 

proceedings are necessary and appropriate.9 To establish a prima facie case, the 
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averments on which an applicant relies must reveal a cause of action or a triable 
issue.It has been held that there is no justification why an applicant for leave 
should be obliged to show a higher degree of proof than would ordinarily be required 
in a summons or founding affidavit. It is sufficient if it shows that the averments 
made, if unchallenged, establish a cause of action.  

There is simply no evidence to establish, even on a prima facie basis, that the BRPs 
deliberately did not consult with Westdawn before the publication of the plan on 11 
September in order to obstruct the liquidation process so that some creditors could 
be unlawfully preferred, as the applicants submit is the case. 
Par 83. Both Westdawn and K2 criticised the plan in a bid to bolster their case that it 
demonstrates that some creditors, like Templar, will receive an unlawful preference 
if the plan is adopted. It is not necessary to embark on an analysis of the plan. 
Whatever the plan proposes, its contents cannot provide evidence of an abuse of 
power. In any event, whether the plan is workable or offers a realistic opportunity 
of rescuing the company is something that I may yet have to consider for purposes 
of the liquidation application. It would be unwise to prejudge the issue in the context 
of urgent proceedings and without the benefit of full submissions from the parties. 
84. For the above reasons, I conclude that Westdawn has not established a prima 
facie right. This ought to be the end of the application. However, in the event that I 
may be wrong in this regard, I consider the remaining requirements for the grant of 
an interdict. 
85. Westdawn says that it will suffer irreparable harm if the s151 meeting is not 
delayed until after the winding-up application is finalised. This is because the 
outcome is a foregone conclusion, and its winding-up application will be materially 
affected. Once the plan is adopted, Westdawn will have to join all creditors to the 
winding-up application. The number is estimated to be over 400 persons or entities. 
It has no alternative relief, other than to interdict the meeting to permit the liquidation 
application to be heard and finalised before the vote is cast. It says that the balance 
of convenience favours it. There is no urgency in putting the plan before creditors, 
and so the business rescue process will not be unduly affected by a delay in the 
vote. In addition, Westdawn says that the plan contains suspensive conditions that 
delay its effective adoption for at least 18 months, and this, too, adds to the balance 
of convenience favouring it. 
86. During the course of the hearing before me the parties debated whether the 
adoption of the plan on 28 September would have the effect of depriving Wesdawn, 
and other creditors who support the winding-up application, of their locus standi to 
proceed with that application. This is because even if they oppose the adoption of 
the plan, they will be bound by the vote and by the plan if adopted. Without going 
into unnecessary detail, the plan envisages the ultimate transfer of claims against 
OCM into claims against a new company to be formed. I requested all parties to 
make short further submissions to me on whether, in terms of the relevant provisions 
of the Act, applied to the provisions of the plan itself, the effect of the plan would be 
to deprive Westdawn of its claim against OCM, and thus of its standing to seek the 
winding up of that company. 
87. If this indeed would be the effect of the plan, Westdawn may have had a stronger 
(although not necessarily cut-and-dried) case that it would suffer irreparable harm. 
However, ultimately, the apprehension of harm from this quarter proves to be 
unfounded. This appears, first, from my consideration of the additional submissions 
made to me (for which I am most grateful). Westdawn concedes that it would not 
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be deprived of its locus standi immediately on the adoption of the plan. However, it 
does say that it could lose its standing thereafter, depending on how events unfold. 
Templar submits that creditors will only lose their status as creditors of OCM on the 
defined Effective Implementation Date, which in turn is dependent on the 
suspensive conditions being fulfilled within the 18-month period provided. The 
BRPs echo Templar’s submission that the suspensive conditions will not be fulfilled 
with any haste, as they require, in part, regulatory approval (as well as the outcome 
of a feasibility study by Templar). 
88. To put the matter to rest, the BRPs provided an undertaking to Westdawn and to 
the court that they: 
88.1. will not dispute Westdawn’s status as a creditor in the winding-up application; 
88.2. will ensure that all suspensive conditions are not fulfilled or waived by 24 
November 2020; and 
88.3. will not circulate the documents referred to in paragraph 2.1.15 of the plan 
before the 40th Business Day after the Adoption Date. 
89. The effect of this undertaking is that Westdawn will be assured of retaining its 
locus standi for purposes of proceeding with the winding-up application on 24 
November 29 2020. This means that there are no prospects that it will suffer 
irreparable harm on this basis. It retains its right to vote at the creditors’ meeting. 
Even if the vote is carried contrary to Westdawn’s stance, it retains its right to 
proceed with the application. 
90. The fact that it might be procedurally more onerous for Westdawn in that it will 
have to join all creditors to the liquidation application does not constitute irreparable 
harm, nor does it swing the balance of convenience Westdawn’s way. The case is 
already under case management, and directives can be given to ensure that joinder 
takes place cost effectively and efficiently. 
91. The undertaking also deals with the issue of an alternative remedy. Even if 
Westdawn had a prima facie right that was threatened with irreparable harm (which 
I have found not to be the case), the undertaking unequivocally puts the matter to 
bed. 
92. It follows that there can be no question of the balance of convenience favouring 
Westdawn. In any event, it is important to bear in mind that all creditors have an 
interest in the business rescue process taking its course. The statutory scheme 
places obligations on BRPs to guide that process forward. The scheme does not 
give some creditors the right to stall the vote on a business rescue plan because of 
a pending, competing winding-up application. 
93. Of course, in the right circumstances, a court may put the process on hold. 
However, in considering where the balance of convenience lies, due weight must 
be given to the interests of the general body of creditors, and indeed the public 
interest, in ensuring that the business rescue process is not unnecessarily impaired. 
In this case, there is no reason why the business rescue process should not continue 
parallel with the pending liquidation application. Should that application succeed, 
different considerations may apply. However, until then, the balance of convenience 
lies in favour of permitting the BRPs to put the plan to the vote so that the business 
rescue process can continue. 
94. For all of the above reasons, I find that Westdawn and K2 have failed to satisfy 
the requirements for the grant of an interim interdict. The application falls to be 
dismissed. COSTS 
95. The winding-up application is scheduled to be heard in two months’ time. For this 
reason, I will reserve the question of the costs in the urgent application until then. 
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Modise and Another v Tladi Holdings (Pty) Ltd (Case no 307/19) [2020] ZASCA 
112 (29 September 2020) 
 
Company –directors-Misappropriation of corporate opportunity by director of 
company – principles of fiduciary duty restated and considered – Prescription – 
whether amended claim for disgorgement of profits effected after prescription has 
run substantially the same claim as one for damages. 
The High Court found that that Modise and Batsomi Power, of which Modise was a 
director, had misappropriated a corporate opportunity to buy shares in ARB Electrical 
that properly belonged to Tladi Holdings, where Modise was a director. 
On appeal, Cachalia JA discusses BEE deals, fiduciary duty, prescription and 
disgorgement of profits. 
Modise's appeal is dismissed; and Batsomi Power's appeal is upheld, with the order 
of the court a quo amended such that the claim against it is dismissed. 
 
[1] . . . relationships between individuals and entities brought together to pursue the 
objectives of the BEE Act are often skin-deep and not sustainable. They frequently 
disintegrate and lead to acrimonious disputes. This appeal epitomises this hard truth. 
 
Smith N.O and another v Kalro Farming (Pty) Ltd 
[2020] JOL 48420 (FB) 
 
Winding up application- It is common cause that the applicants, as liquidators of 
Trackstar,have instituted an investigation in terms of section 415 of the old 
Act, and have not yet completed such an investigation – court ruled liquidators could 
not properly proof indebtedness-Badenhorst doctrine followed-application dismissed 
 
 
This is a two-part application where the applicants seek, in Part A, 
the provisional liquidation of the respondent, Kalro Farming (Pty) 
Ltd (Kalro) In the event of the respondent opposing Part A, the 
applicants seek, in Part B, an order authorising them to appoint an 
auctioneer to supervise the harvesting of the Kalro’s crops, the 
delivery of such crops to silos of the applicants’ choice and the 
proceeds of the sale of such crops to be paid into the Trust Account 
of the applicants’ attorney, pending the finalisation of Part A.  
 
The applicants are the joint liquidators of a company called Trackstar 
Trading 140 (Pty) Ltd – in liquidation (Trackstar), and allege that 
the respondent is indebted to Trackstar in an amount of Three 
Million Three Hundred and Seventy Eight Thousand Five Hundred 
and Sixty Four Rand and Four Cents (R3 378 564, 04). Despite 
demand, the respondent has failed to pay the amount due. As a 
result of this outstanding debt and allegedly a debt owed to 
Nedbank, the applicants concluded that the respondent is unable 
to pay its debts in the ordinary course of business, warranting an 
application for its provisional sequestration. I will deal further with 
this later in this judgment.  

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20112
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20112
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[2] An order was granted as prayed, in respect of Part B, by my sister 
Mbhele J on 21 May 2020. In respect of Part A, the matter was 
postponed until 6 August 2020 and time frames were set for the 
filing of the answering and replying papers. The parties filed their 
respective papers, as directed by the court. 
 
[3] The background to this matter is, briefly, that the company known 
as Trackstar Trading 140 (Pty) Ltd was placed in liquidation. As 
mentioned earlier, the applicants were appointed joint liquidators 
of Trackstar. They allege that Kalro is indebted to Trackstar in an 
amount of R3 378 564.04, and in seeking to recover the debt, the 
applicants allege that Kalro must be deemed to be unable to pay 
its debts and should be provisionally liquidated. Kalro disputes the 
amount of the debt. Kalro has three directors, Mr Alexis Du Preez 
(Du Preez), Mr Karel Jacobus Smit and Roleen Smit (the Smits). 
Du Preez is also a director of Trackstar. The applicant alleges that 
a partnership was established between Kalro and Trackstar, in 
terms of which Du Preez, in his capacity as director of Trackstar, 
would be responsible for the farming of crops on Kalro’s property 
while Mr and Mrs Smit took care of the livestock and other 
operations of their business. 
 
[4] The farm “Strydfontein” was purchased to commence the farming 
operations. On the basis of the partnership, Trackstar would 
finance the production costs in order to establish the crops on the 
farm, and such costs would be repaid by Kalro to Trackstar at the 
end of the crop season. The applicant also alleges that the 
purchase of the farm and the initial production costs for the planting 
of crops were financed by Nedbank. The latter registered a General 
Covering Bond over Strydfontein as well as a farm known as 
Weltevreden, and obtained a cession of the crop-income from 
Kalro. The applicant also points out that Nedbank obtained 
judgment against Kalro in 2018 for over R6 717 471.13 and an 
order declaring the farms over which it had registered a General 
Covering Bond, specially executable. This, together with the 
amount allegedly owed to Trackstar by Kalro, appear to be the 
main motivating factors for this application. The applicants submit 
that Kalro should be deemed to be unable to pay its debts, as 
demand was made on Kalro, in terms of section 345(1)(a) of the 
Companies Act 61 of 1973, for payment of the amount of 
R3 378 564.04, and it has failed to do so. 
 
[5] As I indicated, Kalro vigorously disputed owing the amount claimed 
by the applicants, expressing the view that it is possible that it owes 
nothing to Trackstar. It also disputed that there was any partnership 
between it and Trackstar or any crop-sharing agreement, as 
alleged by the applicants. The relationship between Du Preez and 
the Smits soured over time and he allegedly “abandoned” the 
operations on Strydfontein and his involvement with the Smits 
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about a year prior to the launch of this application. Kalro alleges 
that Du Preez has been involved in manipulating the bank 
statements and financial records of Kalro and Trackstar for his own 
advantage. Prior to Trackstar being placed in liquidation, business 
rescue proceedings were embarked upon. The Business Rescue 
Practitioner (BRP), Mr Danie Van Jaarsveldt, compiled a report, in 
which he alleges that the claim against Kalro was reflected as 
approximately R5.2 million. Kalro alleges that this amount was 
subsequently reduced to approximately R3.3 million, without an 
indication of how the latter amount was arrived at. Kalro also 
submits that this should be viewed against the background of what 
is contained in the financial statement of Trackstar for the financial 
year ending February 2018. I will deal with these aspects in more 
detail later. 
 
[6] With regard to its liability to Nedbank, Kalro concedes that 
judgment was obtained against it, that the farms I mentioned earlier 
were declared specially executable and that Nedbank took cession 
of the crop-income. Kalro alleged that it was Nedbank, and not 
Trackstar, who financed the production costs in respect of the 
crops, hence the cession to it of the crop-income. However, it 
appears from the Opposing Affidavit that suitable arrangements 
have been made for the repayment of the debt to Nedbank. Kalro 
denies that it is unable to pay its debts and seeks the dismissal of 
this application. 
 
[8] Section 344 of the old Act sets out the circumstances under which 
a company may be wound up by a court, and the subsections 
relevant to this matter are (f) and (h), which provide that a company 
may be wound up if – 
“f. the company is unable to pay its debts as described in 
section 345 
h. it appears to the court that it is just and equitable that the company 
should be wound up.” 
. 
[14] In support of its contention that the applicants have not conducted 
a proper investigation into what amount, if any, is owed by Kalro to 
Trackstar, Kalro points out in its Opposing Affidavit, what it 
considers to be discrepancies in the schedule of transactions 
compiled by Du Preez as well as discrepancies between the 
schedule and the 2018 financial statement, giving rise to its dispute 
of the claim: 
14.1 The schedule deals with the period 1 December 2014 to 3 June 
2019, and reflects production costs for this period to be 
R9 060 014.78. … 
14.2 Kalro alleges that Du Preez does not indicate what source 
documents he used … 
14.3 Kalro also takes issue with globular figures appearing in the 
schedule in respect of, inter alia, various amounts relating to 
summer and winter harvests.  
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[16] It is common cause that the applicants, as liquidators of Trackstar, 
have instituted an investigation in terms of section 415 of the old 
Act, and have not yet completed such an investigation. Mr Smit, a 
director of Kalro, has already been interrogated at that 
investigation. It is clear from an extract of the transcript that 
Trackstar’s claim, and definitely the amount thereof, against Kalro 
was disputed even at that stage. It would also have been  
abundantly clear to the applicants that the relationship between Du 
Plessis and the Smits was acrimonious, to say the least, and there 
are serious allegations of impropriety against Du Plessis in respect 
of the handling of funds of Kalro and Trackstar, which required 
closer attention in order to determine the veracity of the figures 
supplied by him, particularly in respect of Kalro’s indebtedness to 
Trackstar. It also appears that in the liquidation of Trackstar, 
allegations of impropriety against Du Plessis were made, and 
ought to have raised the proverbial red flags in respect of 
information received from Du Plessis. In my view, this ought to 
have been done before this application was launched. 
[17] It is common cause that Nedbank has taken judgment against 
Kalro for a large amount and that certain of its properties have been 
declared specially executable. This was in 2018. It appears that 
Kalro is still operational and it is also common cause that payments 
have been made to Nedbank in the interim. Nedbank has clearly 
not executed upon the judgment it obtained against Kalro, which is 
a good indication that, in all likelihood, Kalro is able to pay its debts. 
Any number of factors could have been responsible for the financial 
difficulty that Kalro experienced, leading to the legal action in 2018. 
In my view, it has not been established that Kalro is unable to pay 
its debts in the ordinary course of business. A point that bears 
mention is that the applicants allege in the Founding Affidavit that 
Trackstar financed the initial production costs in respect of the 
crops, and in the same breath allege that they have information 
that Nedbank initially financed those production costs and that 
Trackstar thereafter provided such financing. This is another 
aspect that ought to have raised questions about Kalro’s 
indebtedness, or the amount thereof, to Trackstar, and required 
investigation by the applicants. 
[18] One of the allegations necessary in an application such as this is 
that an order for the provisional liquidation of Kalro is to the 
advantage of creditors. Such an allegation has not been made nor 
any facts placed before this court from which it can be deduced 
that the order sought will be to the advantage of creditors. The 
applicants’ motivation in this application is clearly to recover the 
debt due to Trackstar. However, they have, in my view, fallen short 
in establishing a case for the relief they seek. It is good practice for 
courts to be hesitant to grant a liquidation order on the say-so of a 
single creditor. 
{19] In this case, it is unclear if the indebtedness is disputed but the 
amount of the debt and that it is due and payable, is. In my view 
the same standard of bona fides applies to the disputes raised in 
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respect of the amount of the debt by the respondent, as applies to 
a dispute regarding indebtedness. The challenges raised by Kalro 
in respect of the amount claimed by the applicants, based on the 
figures presented in the schedule of transactions and the financial 
statements of Trackstar constitute a genuine and bona fide dispute, 
which cannot be resolved on the papers. The applicant must stand 
or fall by its Founding Affidavit. The clarification and elaboration 
provided in the Replying Affidavit, do not advance its case. The fact 
14 
that Kalro failed to take up the applicants’ invitation to furnish its 
financial statements does not justify an adverse inference being 
drawn against Kalro. In my view, the applicants sought, 
impermissibly, to supplement their case by requiring this 
information. 
[20] The applicants attack the locus standi of the directors of Kalro to 
oppose this application, on the basis that the third director, Du 
Preez, did not sign the resolution. Given the history of the matter, 
it is common sense that the remaining directors had to act in order 
to protect the company by opposing this application. An order for 
liquidation (provisional or final) has dire consequences for a 
company. Kalro has explained why the signature of Du Preez could 
not be obtained, and I am satisfied that, in the circumstances, the 
remaining directors acted in the best interests of the company and 
its creditors. Any disputes whether they relate to locus standi or to 
the indebtedness of Kalro ought to have been pursued through the 
channels allowed in the Act. At worst, the applicants ought to have 
utilised the Section 415 interrogation to obtain the information they 
seek, so that they could properly substantiate their case for the 
liquidation of Kalro. 
[21] Having regard to all of the above facts and circumstances, I am of 
the view that the applicant has not met the requirements for 
establishing the grounds upon which its application is based. 
15 
[22] In the circumstances I make the following order: 
Part A of the application is dismissed with costs. 
 

Malcolm Wentzel v Discovery Life Limited and Others: In Re Botha and Others 
NNO v Wentzel (Case no 1001/19) [2020] ZASCA 121 (2 October 2020) 

Insolvent– unrehabilitated insolvent – nominated beneficiary in life insurance policy – 
save for narrowly defined exceptions, unrehabilitated insolvent not permitted to 
receive property that vests in him personally and keep it out of the reach of the 
trustees of the insolvent estate, even after liquidation and distribution account filed 
and approved – proceeds of life insurance policy vests in the trustees. 

[1] What this court has to decide is whether an unrehabilitated insolvent, who is the 
nominated beneficiary in terms of a life insurance policy, is personally entitled (that 
is, to the exclusion of the trustees of the insolvent estate) to the proceeds of that life 
insurance policy if, on the date when such proceeds become payable, the insolvent 
has not yet been rehabilitated by an order of court, but the first and final liquidation 
and distribution account in respect of the insolvent estate has already been filed and 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20121
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accepted by the Master. If not, the question is whether the proceeds of the life 
insurance policy are an asset that vest in the trustees of the insolvent estate and are 
thus to be utilised by them for purposes of realisation and distribution. An application 
and a counter application for declarators in respect of these issues failed in the 
Gauteng Division of the High Court, Pretoria (Tlhapi J). The appeal and the counter 
appeal are brought with the leave of the court below. The factual matrix within which 
the issues arose is fairly straightforward and is set out in the paragraphs that follow. 

[2] The appellant, Malcolm Wentzel, was married in community of property to Lizane 
Wentzel on 25 August 2007. On 1 January 2012, a contract of insurance was 
concluded with the first respondent, Discovery Life Limited (Discovery), in terms of 
which the life of Mrs Wentzel was insured. Mr Wentzel was appointed beneficiary of 
the proceeds payable upon her death. In terms of the same policy Mr Wentzel’s life 
was also insured, though, in the event of his death, it was his wife who was 
appointed as the beneficiary. Approximately five and a half years later, on 16 April 
2017, Mr Wentzel’s wife passed away (the deceased). 

[3] Prior to his wife’s death, their joint estate was provisionally sequestrated by an 
order of court. The provisional order was confirmed on 3 April 2012. On 20 
September 2012 the second, third and fourth respondents were appointed as 
trustees of the sequestrated joint estate (the trustees). The first and final liquidation 
and distribution account duly filed by the trustees was accepted by the fifth 
respondent, the Master of the High Court, Pretoria (the Master), on 11 July 2014. 

[4] On 9 May 2017, shortly after his wife’s passing, Mr Wentzel claimed payment of 
the proceeds of the insurance policy. Discovery informed him that these proceeds, 
amounting to R5 240 345.56 (the proceeds), would be paid over to the trustees of 
the insolvent joint estate. Mr Wentzel objected and, on 5 September 2017, claimed 
the proceeds in a letter of demand addressed to Discovery. On 8 December 2017 
the trustees registered their objection to Mr Wentzel’s claim, insisting that the 
proceeds be paid to them because neither Mr Wentzel nor the deceased had been 
rehabilitated by an order of court at the time when the proceeds became payable. As 
the appellant was still an unrehabilitated insolvent, the trustees insisted that payment 
could only be made to the insolvent estate. It is these mutually exclusive claims that 
gave rise to the application and counter application in the court a quo and the relief 
presently sought by the parties in this court. I pause to record that Discovery chose 
to abide the decision of the court and took no part in the proceedings in the court 
below and before us. 

[5] The appellant contended, as he did in the court below, that as the nominated 
beneficiary in terms of the insurance policy, the proceeds were due and payable to 
him, exclusively, when he accepted the benefits under the policy on 9 May 2017. On 
the other hand, the trustees contended that the proceeds must be paid to them, in 
their capacity as trustees of the insolvent joint estate, as a result of the appellant’s 
status as an unrehabilitated insolvent at the time when the proceeds became 
payable. 

[6] The high court found that the proceeds, though payable to the appellant in terms 
of the policy, nevertheless represented an asset that had not been exempted or 
excluded from the reach of the creditors of the insolvent joint estate by the laws of 
insolvency. Thlapi J thus held that the appellant was obliged to pay over the 
proceeds to the trustees for realisation and, ultimately, distribution to the creditors of 
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the insolvent joint estate. However, she held further that the trustees were ‘to notify 
the Master that a situation [had] arisen whereby a second liquidation and distribution 
account might be lodged’ after they had engaged with the creditors on the proceeds 
that had since become available. She stated the following: 

‘Both the main and the counter-applications have to be dismissed to allow the 
trustees to engage such process because the applicant as an insolvent has 
not been rehabilitated and the trustees have not been discharged’. 

The court a quo dismissed both the application and the counter application for 
appropriate declaratory relief. 

[7] The basis on which Mr Wentzel claimed the proceeds may be summarised as 
follows: 

7.1 On 3 April 2012, the joint estate between the appellant and the deceased 
(which came about as a consequence of their marriage in community of 
property on 25 August 2007) was sequestrated. The respondents' first and 
final liquidation and distribution account was confirmed on 11 July 2014, with 
the effect that the administration of the sequestrated joint estate was, for all 
intents and purposes, completed and finalised on that date. 

7.2 The death of the appellant's wife on 16 April 2017 had the effect of finally 
dissolving the sequestrated joint estate ex lege. 

7.3 Because of the ex lege dissolution of his marriage, the appellant was no 
longer disqualified from receiving and holding property in his own name, 
particularly the proceeds of the contract of insurance. Moreover, he accepted 
the benefits payable to him in his capacity as the nominated beneficiary of the 
proceeds in the event of the deceased’s death. This acceptance, on 9 May 
2017, happened after the administration of the sequestrated joint estate was 
finalised upon confirmation of the first and final liquidation and distribution 
account by the fifth respondent on 11 July 2014. 

[8] On the other hand, the respondents submitted that the appellant was, at all 
relevant times, and in particular when the proceeds of the life insurance policy were 
accepted and became payable, an unrehabilitated insolvent. As such, all property 
acquired by him during his sequestration belongs to the estate, and the estate 
remains vested in the trustees until it re-vests in the appellant upon his rehabilitation. 

[9] It is common cause that the appellant is an unrehabilitated insolvent. It bears 
mentioning that the appellant has in fact brought an application for his rehabilitation 
in the court a quo under a separate case number. The trustees have applied to 
intervene in this application in order to oppose the same. This application is still 
pending. 

[10] The question which this court must determine can be formulated thus: can an 
unrehabilitated insolvent receive property that is to vest in him personally, and that is 
beyond the reach of his trustees, by virtue of the ex lege dissolution of his marriage 
in community of property, and therefore the dissolution of the joint estate? Put 
differently, can the death of Mr Wentzel's wife alter the ordinary consequences of 
insolvency and result in a modified application of the Insolvency Act 24 of 1936 
(the Insolvency Act), to allow for an insolvent to receive and own property that is 
beyond the reach of the trustees of his insolvent estate? 

http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
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[11] Section 20(1)(a) of the Insolvency Act  provides expressly that the effect of 
the sequestration of the estate of an insolvent shall be 'to divest the insolvent of his 
estate and to vest it in the Master until a trustee has been appointed, and, upon the 
appointment of a trustee, to vest the estate in him…’. Section 20(2), in turn, provides 
that for the purposes of subsection (1) the estate of an insolvent shall include: 

‘(a) all property of the insolvent at the date of the sequestration, including 
property or the proceeds thereof which are in the hands of a sheriff or a 
messenger under writ of attachment; 

(b) all property which the insolvent may acquire or which may accrue to him 
during the sequestration, except as otherwise provided in section twenty-
three.' 

In addition, parties married in community of property both become insolvent 
debtors when their joint estate is sequestrated.[1] 

[12] It is necessary to consider the definitions section of the Insolvency Act. 
The phrase 'insolvent estate' is there defined as 'an estate under sequestration'. The 
word 'insolvent', when used as a noun, is defined as ‘a debtor whose estate is under 
sequestration and includes such a debtor before the sequestration of his estate, 
according to the context’. 

[13] In Du Plessis v Pienaar NO and Others,[2] the appellant sought an order 
declaring that certain property, that was owned separately by her - received as an 
inheritance from her father with the stipulation that it not form part of the joint estate 
of the appellant and her husband - was excluded from the joint estate, did not form 
part of the insolvent estate and that the trustees were accordingly prohibited from 
selling such property for the benefit of creditors. The appellant sought to escape 
liability by contending that the debts that had given rise to the claims against the 
insolvent estate were debts that were incurred by the joint estate; and that they were 
on this basis only recoverable from the property of the joint estate – not from the 
property that was separately owned and thus fell outside the joint estate. Nugent JA 
rightly rejected this argument, holding that: 

’… Debts are not incurred by a person's estate – the estate is merely the 
source from which the debt is recovered. The debt is incurred, however, by 
the person who is the debtor. Accordingly, the “joint estate” did not incur the 
debts that are now sought to be recovered and it is not the insolvent debtor. 
The insolvent debtors are both the appellant and her husband, for when 
spouses are married in community of property debts incurred by one spouse 
generally accrue to them both.'[3] 

[14] Thus, the appellant's argument that, because the death of his wife on 16 April 
2017 had the effect of finally dissolving, ex lege, the sequestrated joint estate, he 
was no longer disqualified from receiving and holding property in his own name, in 
particular the proceeds of the policy, fails at the first hurdle. The debts he incurred 
personally, which led to the sequestration order on 3 April 2012, remain extant. Sight 
must also not be lost of the fact that in terms of the first and final liquidation account 
that was confirmed by the Master on 11 July 2014, there was (and still is) a deficit in 
the insolvent joint estate of R3 480 986 due to the creditors. In fact, this 
uncontroverted position of the insolvent joint estate unequivocally puts paid to the 
appellant's assertion that the Master's confirmation of the aforesaid liquidation and 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s20
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s20
http://www.saflii.org/za/cases/ZASCA/2020/121.html#_ftn1
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/cases/ZASCA/2020/121.html#_ftn2
http://www.saflii.org/za/cases/ZASCA/2020/121.html#_ftn3
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distribution account finalised the administration of the insolvent joint estate, with the 
effect that there were no longer any debts still payable to the creditors. 

[15] The effects of s 20(2) of the Insolvency Act are clear. Upon the sequestration 
of a debtor’s estate, all property belonging to the insolvent first vests in the Master 
and thereafter in the appointed trustee(s). Importantly, all property that the insolvent 
acquires, or which may accrue to him, during the currency of his insolvency also 
vests in the trustees. 

[16] This general position is confirmed by the express wording of s 23(1) of 
the Insolvency Act, which provides that ‘[s]ubject to the provisions of this section 
and of section twenty-four, all property acquired by an insolvent shall belong to his 
estate’. The only exceptions are those cases specifically mentioned in s 23(7)-(9).[4] 

[17] Clearly, s 23 does not contain any provision excluding the proceeds of a life 
insurance policy, received by an insolvent, from the reach of trustees. If the 
legislature had wanted to exclude such proceeds from the general operation of 
the Insolvency Act, it would have clearly provided so. It follows, then, that the 
proceeds payable to the appellant in terms of the contract of insurance, acquired 
during the appellant's insolvency, must fall into his insolvent estate for the benefit of 
the creditors. 

[18] In Du Plessis this court observed that one has to accept that debts are incurred 
by persons rather than by their estates, and that when a marriage is in community of 
property both spouses are generally liable for payment of the debts that are incurred 
by one of them and that it follows that a creditor may look to the estates of both the 
debtors for the recovery of the debt.[5] Nugent JA went on to state the following: 

‘[T]he remedies provided for by the Insolvency Act 24 of 1936 are available 
against both spouses for recovery of the debt that is due by both of them’. 

[19] From the foregoing it is clear that, pursuant to the sequestration of their joint 
estate on 3 April 2012, Mr Wentzel and the deceased both became ‘insolvent 
debtors’ for purposes of the Insolvency Act. The effect is that all property acquired 
by the appellant as ‘the insolvent’ before the sequestration, as well as property that 
was acquired or which may have accrued to him during the sequestration, to wit, the 
proceeds of the contract of insurance payable to the appellant after the death of the 
deceased, vests in the trustees to be used to meet the claims of creditors. 

[20] Mr Wentzel did not cease to be an insolvent. He maintains that status until his 
rehabilitation. 

[21] The appellant's reliance on the decision in Pieterse v Shrosbee and Others; 
Shrosbree NO v Love and Others is misplaced. The issue for determination by this 
Court in Pieterse was whether, pursuant to the provisions of s 63 of the Long 
Term Insurance Act 52 of 1998, the trustee of an insolvent deceased’s estate was 
entitled, in preference to the nominated beneficiaries, to the proceeds of certain 
insurance policies for distribution to the deceased’s creditors.  

[22] This was a consolidated appeal of two cases. The facts in Love are entirely 
distinguishable from those in this case. In Pieterse the appellant, an unrehabilitated 
insolvent, had been married out of community of property to the deceased policy 
holder who had nominated him as beneficiary in a life insurance policy. When she 
died her estate was hopelessly insolvent and was subsequently 
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sequestrated. Pieterse had accepted the benefits under the policy. However, the 
trustees in the insolvent estate claimed that they were entitled to the proceeds of the 
policy. This Court held that the proceeds accrue to the trustee of Pieterse's insolvent 
estate. In doing so it merely gave effect to s 20(2) and 23 of the Insolvency Act. It is 
not authority for the argument advanced on behalf of Mr Wentzel. On the contrary it 
is against him. 

[23] The fact is that upon Mr Wentzel’s acceptance of the benefit, the proceeds 
became an asset in his hands as an insolvent debtor. And, as is demonstrated 
above, the proceeds cannot belong to a separate estate of the appellant where such 
separate estate is not legally recognised. 

[24] Shortly before the hearing of this appeal, a new argument, additional and in the 
alternative, was raised on behalf of the Mr Wentzel. An attempt was made to base 
his exclusive entitlement to the proceeds of the contract of insurance on the 
provisions of s 23(8) of the Insolvency Act. 

[25] Section 23(8) provides that: 

‘(8) The insolvent may for his own benefit recover any compensation for any 
loss or damage which he may have suffered, whether before or after the 
sequestration of his estate, by reason of any defamation or personal injury: 
Provided that he shall not, without the leave of the court, institute an action 
against the trustee of his estate on the ground of malicious prosecution or 
defamation.’ 

[26] The argument, as I understand it, is as follows: The contract of insurance in 
issue is a pure risk policy for the provision of an indemnity in the event of a future 
risk, to wit, the death of the Mr Wentzel’s wife. The policy in casu became payable as 
a result of the death of the Mr Wentzel's wife and provides for indemnity for her 
death, inclusive of the loss of consortium suffered by the appellant. In the 
circumstances, so it was submitted, the proceeds of the pure risk insurance policy in 
casu fall squarely within the ambit of s 23(8) of the Insolvency Act and are payable 
to Mr Wentzel. 

[27] In my view, considering the fact that reliance on s 23(8) was not even 
foreshadowed in the founding affidavit, the appellant is precluded from relying on the 
provision at this stage. 

[28] In any event, even if the new argument were to be allowed, it is trite that a claim 
for the loss of consortium is a claim for damages. In DE v RH,[8] the Constitutional 
Court was called upon to consider whether in this day and age, in relation to the 
traditional field of claims of contumelia associated with loss of consortium, namely, 
adultery, liability should attach. It decided that question in the negative. If one were 
to assume that a claim for loss of consortium was notionally viable in other 
circumstances the obvious problem, before looking to indemnification, would be to 
identify a wrongdoer in relation to such a claim. Therein lies an insurmountable 
problem for Mr Wentzel. 

[29] In the circumstances, the appellant’s reliance on s 23(8) is unfounded. 

In the light of all of the foregoing, this appeal must fail. The respondents’ cross-
appeal accordingly stands to succeed. 

[30] I make the following order: 
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1 The appellant's appeal is dismissed. 

2 The first to third cross-appellants' appeal is upheld. 

3 The order of the Court a quo is set aside and replaced with the following 
order: 

‘(a) It is declared that the second, third and fourth respondents, in their 
respective capacities as the trustees of the insolvent estate of Malcolm 
Wentzel and Lizane Wentzel, Master’s reference number T1179/12, are 
entitled to the proceeds of the Discovery Life Policy number 
5130640002 payable by the first respondent, Discovery Life Limited, 
pursuant to the provisions of such life insurance policy. 

(b) The first respondent is ordered to pay the proceeds of the policy 
referred to in (a) to the second, third and fourth respondents in their 
official capacity as trustees. 

(c) The applicant, Malcolm Wentzel, is ordered to pay the costs of the 
application.’ 

3 The appellant is ordered to pay the costs of the appeal and the cross-
appeal, such costs to include the costs occasioned by the employment of two 
counsel, where so employed. 

Huysamen & another v Absa Bank Limited & others (660/2019) [2020] ZASCA 
127 (12 October 2020) 

Voluntary surrender of estate-effect of notice in Government Gazette- s 20 (1)(a) of 
the Act provides for a stay in execution as soon as the Sheriff becomes aware of the 
sequestration of an insolvents’ estate. However where, as in this case, the sheriff 
could not have been aware of the publication of a notice of surrender a sale in 
execution is not unlawful under s 5.-in terms of s 4(1) of the Act at the time of the 
sale, which had the effect of prohibiting the sale from proceeding 

[1] This is an application for condonation for the late filing of a notice of appeal and 
the reinstatement of a lapsed appeal. The appeal is against a judgment of the 
Gauteng Division of the High Court, Pretoria (the high court) dismissing an 
application by the applicants  to set aside a sale in execution of immovable property 
for being offensive to the provisions of s 5(1) of the Insolvency Act  24  of 1936 (the 
Act). The applicants’ complaint was that the sale was unlawful because they had 
already published notices surrendering their estates in terms of s 4(1) of the Act at 
the time of the sale, which had the effect of prohibiting the sale from proceeding. The 
applicants currently reside on the property known as Erf […] Parkmore, 
Johannesburg (the property). After dismissing the application the high court granted 
leave to appeal to this court. 

 Facts 

[2] The applicants, who jointly owned the property, defaulted on their bond 
repayment obligations. This prompted Absa to proceed with legal action against 
them by way of summons. On 16 April 2012, judgment was granted against the 
applicants for payment of R1 691 958 together with interest at a rate of 15.5% per 
annum compounded monthly, calculated from 7 November 2008 to date of payment 
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and costs on an attorney and client scale. On 28 February 2013, the property was 
declared executable. 

[3] The applicants’ indebtedness to Absa was secured by three mortgage bonds 
registered against the property, securing the capital and additional sums mentioned 
therein and interest. The mortgage bonds served as continuing covering security for 
‘each and every sum in which the mortgagor may now or hereafter become indebted 
to (Absa)’. A writ of attachment of the property was served on the first appellant 
personally on 3 May 2013. On 31 May 2013, Absa caused advertisements of the 
sale in execution, scheduled for 18 June 2013, to be published. 

[4] On 13 June 2013, the notice was served on the first applicant personally. On the 
same date, the applicants applied for the voluntary surrender of their estates. They 
also lodged a statement of their affairs as contemplated in s 4(3) of the Act with the 
Master of the High Court. On 14 June 2013, the applicants caused a notice of their 
intention to apply for the surrender of their estates to be published in the 
Government Gazette. 

[5] The applicants did not, at the time, inform the Sheriff or Absa of the 
aforementioned publications or their intended surrender applications. According to 
Absa, by June 2013, they were indebted to it in the sum of R3 292 106. Absa 
obtained a judgment debt against them, and the property, which Absa held as 
collateral, was declared executable. In their statement of affairs, the applicants did 
not disclose the existence of the judgment debt against them. Neither did they 
disclose the full extent of their indebtedness to Absa. They declared the sum total of 
their joint indebtedness to Absa to be only R1 741 310 (R870 655 each). They 
valued the property at R2 400 000. According to their statement of affairs, the first 
applicant’s security was limited to R869 400. This was not true because Absa’s 
security was unlimited. 

[6] On 18 June 2013 (as scheduled), the property was sold in execution. It was 
bought by the second and third respondents (the purchasers). The applicants’ 
attorneys posted a notice of the surrender application to all creditors, including Absa. 
This was a day after the purchase of the property. The notice was received by 
Absa’s insolvency department on 5 July 2013. Absa’s attorneys involved in the 
foreclosure action against the applicants first acquired knowledge of publication of 
the surrender notices and the intended applications when they were informed 
telephonically by the applicants’ attorney on 5 August 2013. On 18 November 2014, 
the transfer of the property to the purchasers was registered. 

[7] In April 2015, the applicants unsuccessfully brought an application in the high 
court to set aside of the sale in execution. In their application, they contended that 
the sale was unlawful because the notice of the surrender had the effect of 
suspending any sale in execution in accordance with the provisions of s 5(1) of the 
Act. In the alternative, the applicants contended that they had entered into a 
settlement agreement with Absa. The high court dismissed their application on 14 
August 2017. Leave to appeal to this court was granted by the high court on 21 
September 2018. The notice of appeal should have been lodged with the Registrar 
of this Court by 22 October 2018, but was not and the appeal lapsed. The applicants 
have thus brought an application for condonation for the late filing of the notice of 
appeal and reinstatement of the appeal. Absa and the purchasers resist the 
condonation application on various grounds. 
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 Condonation 

[8] The notice of appeal to this court (as mentioned above) was due on or before 22 
October 2018. It was not filed until 13 June 2019. On 23 October 2018, the 
applicants’ attorney was advised by counsel that the appeal would lapse on 23 
October 2018 if the notice of appeal was not served on the Registrar of this Court by 
then. Counsel was then requested to attend to the preparation of the notice of 
appeal. The notice was only forwarded to the correspondent attorneys in 
Bloemfontein (Honey Attorneys) on 23 October 2018 with instructions to file it with 
the Registrar of this Court. On the same date, the Registrar declined to accept the 
notice because it was late. Honey Attorneys informed the instructing attorneys 
promptly by email. The email was received by one of the firms’ secretaries (Ms 
Olivier) who did not alert the applicants’ attorney of its contents. She, instead, 
discussed this with a candidate attorney, who undertook to draft a condonation 
application. But he never did. The applicants’ attorney only became aware of this 
months later. 

[9] The applicants’ attorney does not explain why the appeal was dealt with by a 
candidate attorney or why he made no enquiries from the candidate attorney or 
Honey Attorneys regarding the status of the appeal. On his calculation of the 
relevant time periods, the appeal would have lapsed on 24 February 2019 in terms of 
Rule 8(3) for failure to file the record.  According to him, efforts were made from 11 
January 2019 to 13 May 2019 to obtain a transcript of the argument in the high court. 
But the delay amounting to 104 days is not explained. It was only on 21 May 2018 
that he discovered that the notice of appeal had never been filed. He was apparently 
advised on 22 May 2019 that it was not necessary to include the transcript of the 
argument in the appeal record. Lastly, although the founding affidavit in the 
condonation application was deposed to on 6 June 2019, it was only on 10 June 
2019 that the notice of motion was signed. The condonation application was filed in 
this Court only on 13 June 2019. 

 [16] Applicants in voluntary sequestrations have a duty to make full and honest 
disclosure of the material facts.[11] And it is the duty of the court to consider 
carefully a friendly sequestration application to determine whether the process will be 
of advantage to the creditors. It is in this sense that an applicant’s good faith is an 
important consideration in a sequestration application. The remarks 
in Edkins,[12]which the applicants rely upon, that the mala fides of the insolvent 
debtor is irrelevant when considering the lawfulness of a sale in execution, is not a 
general principle. It must be understood in the light of the context that in that case 
the judgement debtor was in fact sequestrated and a trustee took control of the 
estate. It is against this background that the debtor’s lack of good faith there became 
irrelevant.  

[17] The reliance by the applicants on the judgment of this court in Edkins is 
therefore misplaced. In Edkins this court found that the provisions of s 5 did not 
apply as the sale in execution preceded the publication of the notice to surrender. It 
was found that s 4 was the applicable section, and the court then held that ‘upon 
publication of a notice in terms of s 4(1) of the Act, the provisions of section 20(1)(c) 
and (2)(a) immediately come into operation. The effect thereof is that control of the 
insolvent estate vests in the Master until a trustee has been appointed and thereafter 
the estate will vest in the trustee.’ In Edkins, this court also found that the Sheriff 
could not have lawfully proceeded to transfer the property to the purchaser upon 
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becoming aware of the sequestration of the insolvent. Instead the purchaser should 
have approached the court in terms of s 20(1)(c) read with subsection (2)(a) to pass 
transfer. [18] Of course s 20 (1)(a) of the Act provides for a stay in execution as soon 
as the Sheriff becomes aware of the sequestration of an insolvents’ estate. However 
where, as in this case, the sheriff could not have been aware of the publication of a 
notice of surrender a sale in execution is not unlawful under s 5. In terms of s 5 a 
sale in execution becomes unlawful if it occurs after the publication of the notice of 
surrender. In principle where a sale is not unlawful under s 5(1) of the Act, transfer of 
the immovable property is not prohibited by the publication of a surrender notice 
where there has been no supervening sequestration. Edkins is therefore 
distinguishable from this case in that it concerned a supervening sequestration 
(between the sale in execution and the transfer of immovable property under 
attachment).[13] In this case it is common cause that the applicants’ estate was 
never sequestrated until the property was transferred to the purchasers. 

[19] In this case it is further discomforting that on 6 November 2013 the surrender 
applications were postponed indefinitely and nothing was done until a year later, 
when the property was transferred to the purchasers. 

[20] The applicants’ misleading statement of affairs lodged with the Master of the 
high court on 13 June 2013 in which they understated their indebtedness to Absa by 
50 percent runs contrary to the duty of full and honest disclosure. So is their 
misrepresentation to an unsuspecting employee of Absa to the effect that the bank 
(Absa) held only two mortgage bonds, when in fact there were three. It is not 
surprising that when Absa discovered the extent of deliberate misrepresentation of 
facts by the applicants it withdrew from settlement negotiations. 

[21] For these reasons, the following order is made. 

1. The application for condonation of the late filing of the notice of appeal and 
reinstatement of the appeal is dismissed with costs on an attorney and client 
scale including costs-consequent upon the employment of two counsel. 

2 The costs in (1) above are to be paid by the applicants and their attorney de 
bonis propriis, jointly and severally, the one paying the other to be absolved 

Commissioner for the South African Revenue Service v Zikhulise Cleaning 
Maintenance and Transport Service; Mpisane v Zikhulise Cleaning 
Maintenance and Transport CC and Another (14886/16; 18101/16) [2020] 
ZAGPPHC 561 (14 October 2020) 

Winding up application-two cases - both the liquidation and business rescue 
applications are separate and distinct applications under separate case 
numbersapplication brought under wrong case number-case not influenced thereby 

Winding up application-Close corporation- registered address is situated within this 
Court’s jurisdiction.  

Winding up application-SARS-locus standi -section 177(3) of the Tax Administration 
Act, SARS in its notice of motion has included a prayer wherein it seeks the Court’s 
leave 

Winding up application-close corporation-grounds for applicant must rely on the 
grounds set out in section 344 and 345 of the Companies Act 61 of 1973 

http://www.saflii.org/za/cases/ZASCA/2020/127.html#_ftn13
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 In the present application brought under case number 14886/16, the applicant 
(SARS) seeks the final winding up of the respondent (ZCMT) on the return date. 

 [5] By way of background: ZCMT conducts business as a successful construction 
company in the KwaZulu Natal area, where it provides low-cost housing, schools and 
medical facilities for the Ethekweni Municipality and other local authorities in 
KwaZulu Natal. ZCMT competes for this business by way of public tender issued by 
the municipality, which tenders are regulated, inter alia by the municipality’s supply 
chain management policy. ZCMT’s registered address as per the founding papers is 
cited as 21 The Broads, Mulbarton Johannesburg.  

 [6] On 25 February 2016, SARS launched an urgent application for the winding-up 
of ZCMT. 

 [7] On 7 March 2016 after the liquidation application had been launched, a member 
of ZCMT brought an application to place it under supervision and to commence 
business rescue proceedings under case number 18101/16. On 12 June 2017, 
Ranchod J simultaneously heard the business rescue application, together with the 
liquidation application. On 22 August 2017, he dismissed the business rescue 
application. 

 [8] In accordance with section 131(4) of the Companies Act, Act 71 of 2008 he 
then granted the provisional winding-up of ZCMT.[3] The matter thereafter became 
opposed. 

  

[9] As to the onus to be discharged by an applicant when it applies for the winding up 
of a respondent, it is important to note that at the stage of a provisional winding up 
order being granted that the applicant only needs to show prima facie that it is a 
creditor of the respondent. At the stage when a final winding up order is sought 
the onus resting on the applicant is to show on a balance of probabilities that the 
debt is not bona fide disputed on reasonable grounds. [4] 

 [12] In the present application, SARS applies for the winding up of ZCMT on the 
following basis: 

12.1 that it is a creditor of ZCMT as envisage in terms of section 346 of 
the Companies Act; 

12.2 that ZCMT is factually and commercially insolvent; and 

12.3. further that it would be just and equitable to wind-up ZCMT in terms 
of section 344(h) of the Companies Act. 

 

 SECTION 347(5) OF THE COMPANIES ACT, 1973 

[13] In this regard the argument advanced by ZCMT is that when Ranchod J had 
placed it under provisional liquidation by exercising his discretion in terms of section 
131(4), that a concursus creditorum commenced from the date of the grant of the 
provisional winding-up order in the business rescue application.  

 [14] Furthermore, that in terms of section 347(5) of the Companies Act, 1973 a court 
is precluded from granting a final winding-up order in the case of a company which is 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s131
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/cases/ZAGPPHC/2020/561.html#_ftn3
http://www.saflii.org/za/cases/ZAGPPHC/2020/561.html#_ftn4
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s346
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s344
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/


227 
 

already being wound up by an order of court within the Republic. The relevant 
section reads as follows: 

“The Court shall not grant a final winding-up order in the case of a company or 
other body corporate which is already being wound up by order of Court within 
the Republic.”   

  

[15] Section 347(5) of the Companies Act, 1973 forms part of Chapter 14 thereof. In 
terms of Schedule 5 of the Companies Act, 71 of 2008, titled Transitional 
Arrangement, section 9(1) thereof provides that there shall be continued application 
of the Companies Act, 1973 to winding-up and liquidations and despite the repeal of 
the Companies Act, 1973, Chapter 14 of that Act continues to apply with respect to 
winding-up and liquidation of companies under the Companies Act, 71 of 2008, as 
if the Companies Act, 1973 has not been repealed. 

 [16] As SARS had enrolled the liquidation application on the third court motion roll, 
there as such exists no basis to seek a final winding-up order in the liquidation 
application as ZCMT has already been placed under winding-up by a provisional 
winding-up order, which was granted in the business rescue application.  

 [17] As both the liquidation and business rescue applications are separate and 
distinct applications under separate case numbers, and albeit that both applications 
were considered by Ranchod J, the argument advanced, is that it is at best the 
business rescue application which should have been enrolled for a final winding-up 
of ZCMT and not the liquidation application itself.  

 [18] It is on this basis that ZCMT contends that the enrolment of the liquidation 
applications is tantamount to an abuse of court process and for this reasons it 
requested the court, if the court agrees with it, to exercise its powers in terms of 
section 347(1A) of the Companies Act, 1973 and award it compensation suffered in 
opposing the liquidation application. 

 [19] In opposition to the point in limine raised by ZCMT, SARS had advanced the 
following arguments:  

19.1 Firstly, that Ranchod J had placed the respondent under provisional 
winding-up, this after the both the business rescue application together with 
the liquidation application by agreement between the parties were enrolled 
before the court as a special motions and indeed considered by Ranchod J. 

19.2 Furthermore, that when the order was granted it reflected the parties in 
both applications and that it came about after Ranchod J had given 
consideration not only to the founding affidavit in the business rescue 
application, but also after regard was given to the answering affidavit to the 
business rescue application, which answering affidavit had incorporated in it 
the entire liquidation application.   

19.3 Upon the provisional liquidation order being granted, the said provisional 
order was thereafter extended several times by agreement between the 
parties, until it ultimately was enrolled in the third court. 

19.4 What therefore is before the court is the return date of the provisional 
winding-up order wherein the applicant seeks confirmation of the order and 
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the respondent a discharge of the order and not a separate new liquidation 
application as contended by the respondent. As such the applicant argues 
that the provisions of section 347(5) finds no applicability and that the point in 
limine raised falls to be dismissed with costs. 

 [20] Now it is common cause between the parties, that both the business rescue 
application together with the liquidation application served before Ranchod J when 
he exercised his discretion and granted a provisional winding-up of ZCMT upon a 
dismissal of the business rescue application. It is further common cause that not only 
did Ranchod J have regard to the evidence set out in the founding affidavit filed in 
support of the business rescue application, but it follows that he must have had 
regard to the evidence set out by SARS in its answer in opposition to the said 
business rescue application. This I say so, as he would not have found that ZCMT 
was not capable of being placed under supervision and to commence business 
rescue proceedings if he had not considered the answer filed in opposition thereto. 

 [21] Ranchod J before exercising his discretion in terms of section 131(4)(b) had 
concluded that there was no merit in placing ZCMT under business rescue, and it for 
this reason that he dismissed the business rescue application. 

 [22] As such the argument advanced by ZCMT that SARS should have enrolled the 
business rescue application before the third court as a motion, cannot find favour as 
it would lead to the untenable situation, where an application previously dismissed is 
again enrolled for adjudication. 

 [23] As a consequence it therefore must follow, that Ranchod J by granting the 
provisional winding-up order to bring finality to this application, could only mean that 
the liquidation application ought to be enrolled in future for a court to either discharge 
or confirm the provisional winding-up order so made by Ranchod J. 

  

[24] Of relevance also is that both the liquidation application as well as the business 
rescue application involves to a certain extent the same parties before this court. The 
only difference being that in the liquidation application the Commissioner for the 
South African Revenue Service is the applicant whereas in the business rescue 
application it finds itself being cited as one the respondents, with the sole member of 
the respondent being cited as the applicant. This aspect is of relevance as the 
provisions of section 347(5) relied upon by ZCMT find applicability as I see it, where 
a third party other than the parties cited in the business rescue application or even in 
a liquidation application as is the position before this court, wishes to apply for the 
liquidation of an entity against whom a provisional order for winding-up has already 
been granted. This step so undertaken by a third party would then be impermissible 
as logically the process of provisional winding-up ought first to be concluded.   

 [25] This is not the scenario at play in the present application which this court was 
called upon to finally adjudicate. Before this court are the same parties involved in 
the present liquidation application and they were to a large extent the same parties 
involved in the previously adjudicated business rescue application. 

 [26] It therefore must follow, that the argument advanced that the liquidation 
application ought not be have been enrolled is devoid of any merit and consequently 
it cannot be argued that the liquidation application is tantamount to an abuse of court 
procedure or that it is malicious or vexatious.  
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 [27] For the reasons set out to above, the point in limine must as a consequence 
fail.  Similarly, it is for these reasons that it is dismissed with costs, inclusive of costs 
consequent upon the employment of three counsel. 

[28] Winding-up proceedings of close corporations by a Court are governed by the 
provisions of Part IX of the Close Corporations Act 69 of 1984, in part by Chapter 
XIV of the Companies Act 61 of 1973 and certain provisions of the Insolvency Act 
24 of 1936 and finally the Companies Act 71 of 2008. 

  

[29] Despite the repeal of section 68 of the Close Corporations Act, and the 
amendments to section 66 and 67 thereof, and the repeal of the Companies Act 61 
of 1973, section 66(1) of the Close Corporations Act provides that the laws 
mentioned in Item 9 of Schedule 5 will apply to the winding-up and liquidation 
insolvent close corporations, until the date to be determined in terms of Item 9(4). 

 [30] Accordingly, for the purposes of winding-up, the Court having jurisdiction over 
the registered address of the close corporation, being the same address as its 
principal place or only place of business, has the requisite jurisdiction. 

 [31] In the present matter albeit that ZCMT has around 1 February 2017 and after 
the institution of the liquidation proceedings converted from a close corporation to a 
company, if one considers the certificate issued by the Registrar of Companies and 
Close Corporations dated 8 February 2016, I am satisfied that at the time of the 
commencement of the liquidation proceedings that this Court had the requisite 
jurisdiction over ZCMT as its registered address is situated within this Court’s 
jurisdiction.  

LOCUS STANDI OF THE APPLICANT 

[32] Under the Act parties having locus standi who wishes apply for a company’s 
winding-up may do so under specific grounds only. 

   [33] In the present instance, SARS alleges that it is a creditor of ZCMT in respect 
of tax debts and that it approaches this court in terms of section 177(3) of the Tax 
Administration Act. It as such relies on two basis upon which it approaches this court 
for the liquidation of ZCMT. 

 [34] With reference to section 177(3) of the Tax Administration Act, SARS in its 
notice of motion has included a prayer wherein it seeks the Court’s leave in terms of 
this section. In addition to this SARS alleges that its locus standi  as a creditor of 
ZCMT is also premised on the provisions of section 346(1)(b) of the Companies Act, 
Act 61 of 1973.  

 [36] Section 177 of the Tax Administration Act provides: 

“Institution of sequestration, liquidation or winding-up proceedings. -(1) 
A senior SARS official my authorise the institution of proceedings for the 
sequestration, liquidation or winding-up of a person for outstanding tax debt. 

(2) SARS may institute the proceedings whether or not the person- 

(a) is present on the Republic; or 

(b) has assets in the Republic. 

http://www.saflii.org/za/legis/consol_act/cca1984221/
http://www.saflii.org/za/legis/consol_act/cca1984221/
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/cca1984221/index.html#s68
http://www.saflii.org/za/legis/consol_act/cca1984221/
http://www.saflii.org/za/legis/consol_act/cca1984221/index.html#s66
http://www.saflii.org/za/legis/consol_act/cca1984221/index.html#s67
http://www.saflii.org/za/legis/consol_act/cca1984221/index.html#s66
http://www.saflii.org/za/legis/consol_act/cca1984221/
http://www.saflii.org/za/legis/consol_act/cca1984221/


230 
 

(3) If the tax debt is subject to an objection or appeal under Chapter 9 or a 
further appeal against a decision by the tax court under section 129, the 
proceedings may only be instituted with leave of the court before which 
proceedings are brought.”    

 [38] The challenge raised by ZCMT in respect of locus standi relates to the fact that 
SARS before it launched the liquidation proceedings failed to obtain leave from the 
Court as is envisage in terms of section 177(3) of the Tax Administration Act.  In this 
regard I take it that such leave should first have been obtained from Ranchod J 
before he exercised his discretion in terms of section 131(4)(b) of the Companies 
Act. 

 [39] From the judgment by Ranchod J, the learned Judge clearly deemed it 
necessary to determine the merits of the business rescue application and in so doing 
had exercised his unfettered discretion in terms of section 131(4)(b) of the 
Companies Act by placing ZCMT under provisional liquidation. Ranchod J, this Court 
must accept, exercised his discretion judicially by concluding that ZCMT should be 
placed under provisional liquidation and if it was not satisfied with this decision, it 
ought to have pursued an appeal of this decision before a higher court. This step 
ZCMT elected not to pursue to its finality. 

 [40] In my view, the type of leave envisaged that SARS must obtain in terms of 
section 177(3) of the Tax Administration Act, is not leave that ought to be sought 
separately from the liquidation application, but instead such leave is considered and 
if merited, it is to be granted by the Court that is adjudicating on the liquidation 
application. 

  

[41] As mentioned, SARS as per its notice of motion had sought the necessary leave 
from this Court to institute these proceedings in terms of section 177(3) of the Tax 
Administration Act. 

 [42] As a starting point, the section does not prescribe how this leave should be 
applied for to the court. By way of an example the section is silent as to whether a 
separate and distinct substantive application should have been brought before the 
Court which will ultimately decide on the liquidation application or as by the route 
elected by SARS, whether the inclusion of a mere prayer in the notice of motion will 
suffice. 

 [43] Be that as it may, a court requested to decide on whether to grant such leave or 
not, cannot determine this request without considering the entire evidence placed 
before it. 

 [44] To my mind the procedure envisaged is similar to a condonation application 
where the court determining such request will have to consider the merits of the 
affidavit for which condonation is being sought in order to make a determination as to 
whether the condonation itself should be granted or refused. 

 [45] If the Court when considering as to whether or not it should grant a request for 
leave or refuse it fails to have regard to the merits of the application itself, such Court 
will consider the request blindfolded, which is not what the legislature could have 
envisaged. Differently put, if there is no merit in the application to liquidate, it would 
simply serve no purpose to even begin to consider such a request. 
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 [46] This court has previously considered the interpretation of section 177(3) in the 
reported judgment of the Commissioner, South African Revenue Service 
v Miles Plant Hire (Pty) Ltd 2014 (3) SA 143 (GP) per Van Niekerk AJ, and found 
at p148D-E as follows: 

“In short, in my view, the words 'the proceedings may only be instituted with 
the leave of the court before which the proceedings are brought' mean that 
the disputed tax debt is not recoverable under the 'pay now, argue later' rule 
during winding-up proceedings, unless the court before which those 
proceedings serve permits it. Such an interpretation affirms the court's 
inherent discretion in winding-up proceedings, and empowers the court to 
evaluate all of the appropriate facts and circumstances — including the merits 
of any objection and pending appeal — and to make an appropriate order.” 

  

[47] The above decision was taken on appeal to the Supreme Court of Appeal 
as Miles Plant Hire (Pty) Ltd v Commissioner for the South African Revenue 
Service - 2015 JDR 1023 (SCA). However, as is apparent from the court decision at 
p11 thereof, the SCA decided not to deal with Miles' prospects of success on appeal 
in relation to the interpretation of s 177 of the TAA. This was because the court found 
that the facts of that case showed flagrant breaches of the rules of the court without 
any acceptable explanation therefor and decided the case on that basis. 

 [48] I am fortified in my view also based on the abovementioned judgment. 
Therefore, argument by ZCMT that it is Ranchod J who should have considered the 
request for leave and not the court which is tasked to adjudicate the final liquidation 
application, simply cannot hold water. 

[50] As section 68 of the Close Corporations Act has been repealed, an 
application can no longer be based on the grounds set out therein, and an applicant 
must rely on the grounds set out in section 344 and 345 of the Companies Act 61 of 
1973.[11]  The deeming provisions of section 69 have however been retained, and it 
is assumed that reliance be placed thereon when an application is based on the 
provisions of section 344(f) of the Companies Act 61 of 1973.  

[51] In this regard the applicant carries the onus to show the inability on the part of 
the corporation to pay its debt, which can be demonstrated in more than one way i.e. 

51.1 that a demand for payment has not been met-section 344 (f) Companies 
Act 61 of 1973; it must be alleged that the applicant is a creditor for the sum of 
not less than R 100.00 then due and payable and that a demand requiring 
payment of the sum has been effected and that the company has for three 
weeks thereafter neglected to pay the sum or to secure or compound for to 
the reasonable satisfaction of the creditor.   

51.2 a nulla bona return has been obtained in respect of the corporation- see 
section 344(f) Companies Act 61 of 1973, read with s 69 (1)(b) Close 
Corporation Act; and 

51.3 it is proved that the corporation is unable to pay its debts- section 344(f) 
Companies Act 61 of 1973.[12] 

51.4 it is just and equitable that the company be wound up-section 344(h) 
Companies Act 61 of 1973. 

http://www.saflii.org/cgi-bin/LawCite?cit=2014%20%283%29%20SA%20143
http://www.saflii.org/za/legis/consol_act/cca1984221/index.html#s68
http://www.saflii.org/za/legis/consol_act/cca1984221/
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 [100] In the result the following order is made:          

100.1 The applicant is granted leave in terms of section 177 (3) of the Tax 
Administration Act, Act 28 of 2011 to institute these proceedings. 

 100.2 The point in limine raised by the respondent in terms of section 347(5) 
of the Companies Act 1973, is dismissed with costs, including the costs 
consequent upon the employment of three counsel. 

 100.3 The rule nisi issued by Ranchod J on 22 August 2019 is hereby 
confirmed and the respondent is placed under final winding-up. 

 100.4 The respondent is ordered to pay the costs of the application, including 
the costs of three counsel.   

Engelbrecht NO and Others v Du Toit (2723/2015) [2020] ZAWCHC 119 (19 
October 2020)  

Dispositions-section 30-without value-preferring one creditor above the other- 
contemplation of insolvency when a disposition is made ‘does not of itself 
necessarily establish a desire to favour a creditor’ 

National Credit Act 34 of 2005-remedies-lender is a ‘credit provider’- 40 of the NCA 
required a credit provider to whom the total principal debt under ‘all outstanding 
credit agreements’ exceeded R500 000 to apply for registration as a credit provider- 
the condictio ob iniustam causam available-enrichment also possible 

The plaintiffs in this action are the co-trustees of the insolvent estate of Alwyn 
Bernardus Smit, in respect of which a final order of sequestration was granted on 8 
April 2014.  They have sued under the Insolvency Act 24 of 1936 for the setting 
aside of allegedly improper dispositions by the insolvent to the defendant and for an 
order declaring that they are entitled to recover the amounts disbursed by Smit to the 
defendant. 

[2] It is common ground that the defendant lent and advanced R1 million to Smit prior 
to his sequestration.  The amount was advanced in two transactions.  In the first, an 
amount of R800 000 was advanced on or about 14 October 2010, and in the second 
an additional amount of R200 000 on or about 24 February 2011.  Smit paid interest 
on the loans in an amount totalling R141 000 between 30 November 2010 and 7 
October 2011.  He repaid the capital amount owed to the defendant in four tranches 
between 3 October and 29 November 2011.  A payment of R50 000 was made on 3 
October, R250 000 on 5 October, R150 000 on 14 November, and R550 000 on 
29 November 2011. 

[3] The evidence showed clearly that Smit was deeply insolvent at all material 
times.  An investigation by Ms Eileen Fey, an experienced insolvency practitioner 
and forensic investigator, indicated that Smit’s state of insolvency deteriorated from 
an excess of liabilities over assets of R15 661 199 as at 28 February 2010 to one of 
R25 727 095 as at 28 February 2012.  The deficit had increased to at least 
R40 267 648 by 28 February 2014, very shortly before his estate was provisionally 
sequestrated.  Smit said in evidence that he did not take issue with the content of Ms 
Fey’s report.  

http://www.saflii.org/za/legis/consol_act/ia1936149/
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[4] The plaintiffs’ claim for a setting aside of the dispositions was brought in terms 
of s 26 and/or s 30 of the Insolvency Act.  Their prayer for a declaration, 
consequentially upon the relief sought in terms of ss 26 and 30, that they are entitled 
to recover the amounts involved is founded in s 32(3) of the Act. 

[5] Insofar as relevant for current purposes, s 26 of the Insolvency Act provides for 
the setting aside of dispositions of property by an insolvent not made for value more 
than two years before the sequestration of his estate if it is proved that immediately 
after the disposition was made the liabilities of the insolvent exceeded his 
assets.  Section 30 provides, insofar as relevant, that if a debtor makes a disposition 
of his property at a time when his liabilities exceed his assets with the intention of 
preferring one of his creditors above the others, and his estate is subsequently 
sequestrated, the disposition may be set aside.  Section 32(3) of the Act provides 
that ‘[w]hen the Court sets aside any disposition of property under any of the said 
sections [ss 26, 29, 30 or 31], it shall declare the trustee entitled to recover any 
property alienated under the said disposition or in default of such property the value 
thereof at the date of the disposition or at the date on which the disposition is set 
aside, whichever is the higher.’ 

[6] The plaintiffs’ claim also involved an additional sum of R60 000 in respect of a 
loan in that amount by Smit to the defendant.  The defendant did not contest the 
plaintiffs’ claim for repayment of the R60 000 loan (a demand for payment was made 
by the plaintiffs on 1 August 2014), but she delivered a plea denying liability in 
respect of the rest of the plaintiffs’ claim, viz. for the recovery of capital repayment 
she had received from Smit in the sum of R1 million and the interest that he had paid 
her in the amount of R141 000.  

 [8] It is convenient to treat first of the claim for the recovery of the amount paid by 
Smit as interest. 

[9] A loan agreement is a ‘credit agreement’ within the meaning of the National 
Credit Act 34 of 2005 (the NCA), and a lender is a ‘credit provider’ in the language of 
that statute.  At the relevant time s 40 of the NCA required a credit provider to whom 
the total principal debt under ‘all outstanding credit agreements’ exceeded R500 000 
to apply for registration as a credit provider.  It was admitted that the defendant had 
not applied for or obtained registration as a credit provider.  Section 89(2)(d) of the 
NCA provides (subject to certain other provisions that are not applicable on the facts 
of this case) that a credit agreement ‘is unlawful if at the time the agreement was 
made, the credit provider was unregistered and this Act requires that credit provider 
to be registered’.  In terms of s 89(5) of the NCA, a court seized of a claim in terms of 
such an unlawful agreement is enjoined to declare it to be void. 

[10] It follows from the aforementioned implications of the NCA that the transactions 
in terms of which the defendant advanced the sum of R1 million to Smit were legally 
void.  The effect was that whereas she may well have enjoyed a claim for repayment 
of the capital on the grounds of unjust enrichment (cf. National Credit Regulator v 
Opperman and Others 2013 (2) SA 1 (CC)), the defendant had no right to 
performance of the agreement, and accordingly, no entitlement to recover the 
stipulated interest from Smit.  There is no doubting in the circumstances that the 
amount paid by Smit to the defendant in respect of interest constituted a disposition 
without value within the meaning of s 26 of the Insolvency Act (see Fourie NO and 
Others v Edeling NO and Others [2004] ZASCA 28 (1 April 2004), [2005] 4 All SA 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s26
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s30
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393 (SCA) at para 17-19); and also Estate Jager v Whittaker and Another 1944 AD 
246, in which it was held that a payment made in terms of an illegal agreement fell, 
for the purposes of s 26, to be equated with a donation.  The plaintiffs’ entitlement to 
recover the aforementioned sum of R141 000 was therefore established.  

[11] The defendant would, however, have been able to sue under the condictio ob 
iniustam causam for the recoupment of the capital sum that she had advanced 
(cf. Fourie NO supra, at para 13).  There is nothing to suggest that the defendant 
acted with turpitude in making the loans without having applied for registration as a 
credit provider.  The inherent probability is that the loans were made in ignorance of 
the technical requirements of the NCA.  Smit’s payment in reimbursement of the 
R1 million capital payment made to him by the defendant was therefore clearly not a 
disposition without value because it was an amount that the defendant would have 
been able to recoup from him by condiction.  In the circumstances, the plaintiffs are 
able to establish a right to recover the capital repayment by the insolvent to the 
defendant only if they can show that the payment was made by Smit with the 
intention to prefer the defendant above his other creditors; in other words, only if they 
can bring their claim home in terms of s 30(1) of the Insolvency Act.  

[12] It is not the advantaging effect of a discriminatory payment made by an insolvent 
that is determinant; it is the intention with which the payment is made that is the 
crucial element that must be established to make out a claim for it to be set aside as 
an improper disposition in terms of s 30 of the Insolvency Act.  Mr Rogers, who 
appeared of counsel for the plaintiffs, relied on the following summary of the law in 
the section on Insolvency in LAWSA Vol 11 – Second Edition at para 273, s.v. 
‘Intention to prefer’: ‘The courts have held that a debtor has the intention to prefer 
if, when he makes the disposition, he contemplates sequestration of his estate (in 
other words, realises that it is substantially inevitable), unless he is actuated by some 
motive other than conferring an advantage on the creditor in question.  Conversely, 
he does not intend to prefer if, when making the disposition, he does not 
contemplate or expect sequestration, or if his main purpose or dominant motive is 
not to confer an advantage on the creditor, but to attain some other objective, for 
example, to shield himself from a criminal prosecution or cover up a misappropriation 
of assets and save himself from exposure, or to comply with a contractual obligation 
to give possession of movable property for the purpose of perfecting the creditor’s 
security under a general notarial bond.’[2]  The underlined words imply that that the 
insolvent’s intention to prefer must be the primary or dominant reason for making the 
disposition.  As Conradie JA observed in Fourie NO supra, at para 15, ‘It is 
established law that in considering whether an intention to prefer has been shown, 
all the relevant facts must be considered’.  The onus is on the trustees to prove that 
there was an intention to prefer one creditor above another. 

[13] The evidence showed that Smit - who had built up an established reputation as 
a financial adviser and broker, having been in business as such, originally acting as 
an agent for Old Mutual, since 1988 - enticed established clients and other persons 
referred to him in consequence of his reputation to entrust him with substantial sums 
of money on the understanding that he would be able to invest the entrusted funds at 
generous rates of return.  His modus operandi emerged very clearly from the sample 
of affidavits submitted in proof of claim by various creditors in his insolvent estate 
that was put in evidence at the trial (exhibit H).  He would sometimes even persuade 
clients to disinvest from safe investments with established financial institutions and 
induce them to understand that the proceeds of such disinvestments had been more 
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favourably invested elsewhere, whilst they were instead misappropriated by him.  He 
would make regular payments to the clients as ostensible returns on some of these 
purported reinvestments.  It is obvious that such payments were made to mislead 
clients into believing that their monies had been reinvested as misrepresented by 
Smit, and equally plain that he funded the ‘returns’ with monies fraudulently obtained 
from other clients.  

[14] Smit, who was called to testify in terms of s 32(2) of the Insolvency Act, 
stated that he took no issue with the content of those affidavits, thereby in effect 
confirming that they accurately demonstrated how his fraudulent activities were 
conducted.  He confirmed that the funds that he used to redeem the defendant’s loan 
had been sourced from a certain Mr and Mrs Herbst, whom he had led to understand 
that he would be investing the monies on their behalf. 

[15] Ms Fey categorised the transactions with Smit by his clients as either 
‘investments’ or ‘loans’.  His ‘investment creditors’ placed funds with him on an 
indefinite basis as against a promised return, whilst his so-called ‘loan creditors’, 
including the defendant, advanced funds in terms of lending transactions with fixed 
dates of repayment.  Smit testified, however, that he drew no particular distinction 
between his transactions.  I understood by this that he indiscriminately solicited 
capital payments from clients, whether as loans or ostensible capital investments, as 
the means of funding his fraudulent scheme. 

[16] Smit admitted that he was conscious from the outset that his fraudulent mode of 
operation was unsustainable and would lead inexorably to his eventual sequestration 
when the whistle would be blown by an unhappy investor whose promised returns he 
would be unable to provide or whose loan he would fail to repay.  He kept the 
scheme going by the using the funds that he was able to borrow or solicit for 
‘investment’ to pay the returns due on the ‘investments’ already supposedly made for 
those of his clients who had invested earlier.  It was a type of ‘rob Peter to pay Paul’ 
operation, and in that respect corresponded in essential respects to a classic Ponzi 
scheme.  The solicited funds were also used to fund Smit’s lifestyle.  

[17] There is no reason to question Smit’s evidence that he appreciated from the 
outset, and certainly at the time of the transactions in issue in the current case, that 
his scheme would end in disaster, including inevitably, the sequestration of his 
estate.  Contemplation by the insolvent of sequestration at the time of the disposition 
was an express requirement in the equivalent provisions of earlier iterations of 
the Insolvency Act and, although not expressly referred to in s 30, remains a 
relevant consideration because it is impossible to conceive how an intention to prefer 
can subsist in the pertinent sense absent such a contemplation.  

[18] However, as noted in Mars on Insolvency, proof of a contemplation of insolvency 
when a disposition is made ‘does not of itself necessarily establish a desire to favour 
a creditor’.[3]  The case of Giddy, Giddy and White’s Estates v Du Plessis 1938 EDL 
73 is cited in illustration of the proposition.  In that case the insolvent was an attorney 
who paid out an amount due to one of his firm’s clients from the firm’s business 
account at a time when the firm was hopelessly insolvent and had been operating for 
some time on funds misappropriated from its trust account.  The partners’ estates 
were sequestrated just over a week after the impugned disposition was made.  In 
refusing the trustees’ application to set the disposition aside Pitman AJP found that 
the intention to prefer had probably not been the insolvent attorney’s dominant 
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intention when making the disposition, but rather his fear of the consequences of 
exposure of his thievery.  The learned Acting Judge President said the following in 
that regard (at pp.79-80):  

The intention to prefer must reside in the mind of the debtor, and its presence 
there is ordinarily to be inferred from his conduct. If, when he is contemplating 
sequestration, he selects for payment out of a number of creditors one, who 
has no right to such selection, the inference from his conduct seems a fair 
one, that he intended to prefer such creditor above the rest, to disturb in his 
favour the proper distribution of his assets in insolvency. Such is the only 
apparent explanation of his action. Where, however, behind the selection and 
payment there appears to be some other compelling intention, the intention to 
prefer is not necessarily to be regarded as the dominant intention. The former 
intention indeed may so powerfully animate the debtor, that the intention to 
prefer may be said to have been wholly inactive. In this case the debtor had 
received this money only some fourteen days previously. In receiving it, as he 
did, into his own possession he had acted in breach of his instructions. There 
was nothing to lead him to suppose, that his creditor would not be vigilant in 
claiming his money, and enforcing the trust, with which it was affected. Breach 
of this trust he knew must almost inevitably carry in its train the most 
disastrous consequences to himself. As an attorney his perception must have 
been all the keener, that to withhold this money from the man entitled to it, 
who at his elbow was demanding it, was to confess, indeed to proclaim, 
himself a thief. The evidence as to his recent dealings with trust moneys 
sweeps away all doubt as to his consciousness of guilt, or as to his realization 
that to refuse to pay this money must involve him in the most serious danger 
of immediate prosecution. It is true that no threats thereof were expressly 
uttered by the defendant, but such utterance could scarcely have increased 
the debtor’s apprehensions, or enlivened his sense of the duty cast on him 
and of the consequences of neglecting it. It seems to me in the 
circumstances, that the intention animating him to the virtual exclusion of all 
others, was an intention to escape a criminal prosecution. This conclusion 
seems to me to derive support too from the complete absence of anything 
between this debtor and this creditor, which could prompt the former to prefer 
the latter above his other creditors.’ 

 [26] In the current case there is no reason to doubt Smit’s evidence that he regarded 
his sequestration as inevitable.  The making of payments that would prefer certain of 
his creditors over the others was an intrinsic feature of his scheme, and he made 
them appreciating that their effect would be to ‘disturb what would be the proper 
distribution of assets’ when the sequestration that he regarded as inevitable 
occurred.  However, as the authorities to which I have referred show, that is not 
necessarily enough to bring the plaintiffs’ claim under s 30 home. 

[28] In his post-hearing note, Mr Rogers also made something of the fact that the 
‘investment scheme’ in Fourie was given the appearances of a formal investment 
structure, something entirely lacking in Smit’s operation.  On that basis, he 
contended that Smit had not operated a ‘scheme’ in the true sense of the word.  I 
recognise the distinction between the modes of operation evident in the two cases, 
but I fail to see how it demonstrates any material difference in the intention with 
which the dispositions to creditors were made in both matters. 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s30
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[29] In the result the following orders are made: 

1. The loan agreements evidenced by annexures ‘A’ and ‘B’ respectively to 
the defendant’s reply to the plaintiffs’ request for trial particulars are declared 
void as from the dates on which they respectively were entered into. 

2. Each of the first ten dispositions reflected on annexure ‘PC2’ to the 
particulars of claim, which dispositions total R141,000, is set aside as a 
disposition without value in terms of s 26 of the Insolvency Act 24 of 1936 

3. It is declared, in terms of terms of s 32(3) of the Insolvency Act, that the 
plaintiffs are entitled to recover from the defendant the amount of each 
disposition mentioned in paragraph 2 above. 

4. The defendant is directed to pay to the plaintiffs the amount of each 
disposition mentioned in paragraph 2 above. 

5. The defendant is directed to pay the plaintiffs, in addition, the amount of 
R60 000 in respect of the loan by the insolvent to her of that amount on 13 
September 2012, with mora interest thereon at the prescribed rate from 1 
August 2014 to date of payment. 

6. The plaintiffs’ claim in terms of s 30(1) of the Insolvency Act for the setting 
aside of the disposition by the insolvent to the defendant of the sum of 
R1 million, ostensibly in repayment of the capital sum owed in terms of the 
aforementioned purported loan agreements is dismissed. 

7. The defendant is directed to pay the plaintiffs’ costs of suit.  

Cape Flexible Converters (Pty) Ltd v NSP Unsgaard (Pty) Ltd (22710/2019) 
[2020] ZAWCHC 123 (21 October 2020) 

Winding up application-jurisdiction-company not registered nor doing business in the 
division-case transferred to correct division 

This is an application for the provisional winding up of the respondent 
company by the applicant in terms of section 343(1)(a) and with reliance on section 
344(f) and (h) of the Companies Act 61 of 1973 (the 1973 Act). The applicant’s case 
is based on a debt owed to it by the respondent resulting from goods sold and 
delivered. The respondent admits liability to the applicant, but disputes the amount, 
and that the debt has become due and payable. 

[2]        One of the various issues raised by the respondent in opposition to the 
application, is that this courts lacks the jurisdiction to hear this matter. In this regard, 
the respondent avers that neither its registered office, nor its principle place of 
business are within the jurisdictional area of this court. In respect of its registered 
address, it is common cause that such address is situate at 20 Mahatma Ghandi 
Road, Point, Durban. According to the respondent, its principle place of business is 
the same as its registered address. 

 [3]        It is apposite to mention that the applicant filed a conditional application in 
terms of section 27(1) of the Superior Courts Act, 2013 for the removal of the 
application for the provisional winding-up of the respondent from the Western Cape 
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Division of the High Court to the Kwazulu Natal Local Division, Durban in the event 
that it fails on the jurisdictional point in this division. 

  

[4]        At the commencement of the proceedings, the parties, in discussion 
with me, agreed that it would be apposite to argue the jurisdictional point first, 
together with an application for the late filing of two further affidavits by the 
respondent. After brief arguments on these issues, the court adjourned for a short 
while, I considering the issue, I returned to court and advised the parties that I will 
hear argument on the matter and deal with the jurisdictional point in the judgment. I 
did so as I was of the view that the jurisdictional issue required proper consideration 
that should not be rushed. 

 [5]        The issue of competing jurisdiction over a company incorporated in terms of 
the company laws of South Africa has received notable attention in the courts since 
the advent of the Companies Act, 71 of 2008 (“the 2008 Act”) which replaced the 
1973 Act save for Chapter XIV thereof which survived the introduction of the new Act 
in terms of transitional provisions contained in Schedule 5, Item 9 of the new Act. 

 [6]        Section 12 of the old Act is the source of jurisdictional power over a 
company. In terms of this section, jurisdiction “…shall be any provincial or local 
division of the High Court of South Africa within the area of the jurisdiction whereof 
the registered office of the company or other body corporate or the main place of 
business of the company or other body corporate is situate.” 

 [7]        In Sibakhulu Construction (Pty) Ltd v Welgemoed Village Golf Estate 
(Pty) Ltd (Nedbank Ltd Intervening) 2013 (1) SA 191 (WCC), in a judgment in this 
division of the high court by Binns-Ward J, the court was concerned about the 
jurisdiction of the high court sitting in Port Elizabeth in a matter concerning a 
business rescue application and stated in paragraph 23: 

“I consider that it would give effect to the purpose set out in s 7(k) and 
(l) to interpret s 23 of the [new] Act to the effect that a company can 
reside only at the place of its registered office (which, as mentioned, 
must also be the place of its only or principle office). The result would 
be that there would in respect of every company be only a single court 
in South Africa with jurisdiction in respect of winding-up and business 
rescue matters. I think it admits of no doubt that winding-up and 
supervision for business rescue purposes are both matters going to the 
status of the subject company, and that the power to make a 
determination on a question of status involves a ratio 
jurisdictionis exercisable only by the court in whose area of jurisdiction 
the company ‘resides’ or is domiciled (I do not perceive there to be 
scope for any distinction within South Africa between a local company’s 
residence and its domicile.)” 

 [8]        It has been opined by Rogers J, also in this division, in Mfwethu 
Investments CC v Citiq Meter Solutions (Pty) Ltd 2020 JDR 0851 (WCC) that the 
statement of Binns-Ward J insofar as it concerns jurisdiction in liquidation matters, 
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appear to be obiter. Rogers went on to say that “subsequent decisions have cast 
doubt on its correctness in that respect. The reasoning in the later decisions has 
been based on item 9 of Schedule 5 of the 2008 Act, which has preserved the 
provisions of the 1973 Act in liquidation proceedings, including the old Act’s 
conception of a ‘court’ and the provisions of s 12 of the old Act relating to a ‘court’s’ 
jurisdiction. Section 12(1) of the old Act provided that a ‘court’ had jurisdiction under 
that Act if the company had its registered office or main place of business within its 
area of jurisdiction.” 

  

[9]        In Van der Merwe v Duraline (Pty) Ltd [2013] ZAWCHC 
213 (23/08/2013) Gamble J held in paragraph 17: 

“The winding-up of solvent companies is dealt with in Part G of the 
New Act. The interplay between Sections 79 (2) and (3) and Items 9 (2) 
and (3) of Schedule 5 to the New Act make it clear that an application 
for winding-up of a solvent company must take place in accordance 
with the provisions of the New Act. However, if in the course of such 
proceedings it is found that the company is in fact insolvent the matter 
must then be determined in accordance with the provisions of Chapter 
14 of the Old Act.” 

  

[10]      The reasoning of Gamble J in the Duraline case was approved in Wild 
& Marr (Pty) Ltd v Intratek Properties (Pty) Ltd [2013] ZAWCHC 213 (23/08/2013) 
where Sunderland J held: 

“However, Sibakhulu was expressly disapproved of in the Cape 
Division in Van Der Merwe v Duraline …Gamble J squarely 
addressed the reasoning in Sibakhulu. The thrust of his conclusions is 
that liquidations of insolvent companies remain, for the time being, the 
preserve of ch 14 of the 1973 Act. That procedural regime draws on 
the provisions of the 1973 Act, including s 12. To conclude otherwise 
would be to produce an intolerable incoherence if sections of the 1973 
Act were to be ignored and reliance placed on provisions of the 2008 
Act, including s 23 [which, provides for the registration of a registered 
office by a company]. I agree with this reasoning” 

  

[11]      Rogers J in Mfwethu went on to point out that the new Act does not 
have an equivalent of s 12 of the 1973 Act, and that it appears that in Sibakhulu 
Construction, Binns-Ward J’s attention was not directed to the implications of Item 
9 of Schedule 5, which provides for the continued application of the 1973 Act to the 
winding-up and liquidation of companies. However, Rogers J found it unnecessary to 
decide whether the obiter in Sibakhulu Construction is plainly wrong. On the 
contrary, he stated that he found its reasoning persuasive and opined that “[it] is 
highly desirable that there should be certainty as to where a company is resident in 
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South Africa, and the lawmaker appears to have been intent that there should be 
only one such place, easily ascertainable as a matter of public record.” 

  

[12]      If on is to accept that the approach in Van der Merwe v Duraline is 
correct, then the applicant must show that the Cape Town office of the respondent is 
its principle place of business. In Leibowitz t/a Lee Finance v Mhlana and 
others [2006] 4 All SA 428 (SCA), it was held (at para 9) by Jafta JA that “there is a 
vast difference between a ‘a company’s principle place of business’ and ‘a 
company’s principle place of business within the court’s jurisdiction.’ The principle 
place of business of a company for jurisdictional purposes is the place where the 
central control and management of a company is situated.” 

  

[13]      In its founding affidavit deposed to by its director, Mr Gary Seale, the 
applicant acknowledged that the respondent has its registered address in Durban, 
and states that the “business address” is in Epping, Cape Town, which is within the 
jurisdiction of this court. It is not alleged that the Cape Town address is the main 
business address of the respondent. 

  

[14]      In its endeavor to show that the respondent’s principle place of 
business is its Cape Town address, the applicant relies on the following: 

14.1     An extract from the respondent’s website attached to the 
papers describes its address as the Cape Town address. 

14.2     Emails from the representatives of the respondent (i.e. a 
general works    

manager, finance manager and a creditor’s administrator) 
contain the 

Cape Town address for the respondent. 

  

14.3     The goods sold and delivered to the respondent was delivered 
at the 

     Cape Town address. 

14.4     The respondent admits that its Cape Town address is its factory 
address. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2006%5d%204%20All%20SA%20428
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14.5     When the sheriff served the founding documents on the 
respondent’s     

registered office in Durban, a Ms Naidoo, who is described as a 
legal   assistant on the sheriff’s return, informed the sheriff that 
that the Durban address is “only the respondent’s registered 
address, respondent trades from Cape Town.” 

  

[15]      The respondent, however, denies that its principle place of business is 
its Cape Town address and avers that its Durban address is such address. It further 
states that it is part of The Lion Match Company based in Durban. In fact, the extract 
from its website on which the applicant relies, clearly shows that it has an address in 
Cape Town where it is to be contacted, but lists its head office as the office of The 
Lion Match Company (Pty) Ltd in Durban. 

  

[16]      I am not satisfied that the applicant has shown that the main business 
address is the respondent’s address in Cape Town. It may be so that that the 
respondent had certain managers that are stationed at its business in Cape Town, 
but this does not mean that the control and management of the business of the 
respondent takes place from Cape Town. There is no indication that the finance 
manager who seem to be based in Cape Town, is in control of the respondent’s 
finance, and that, as an example, is no financial officer or director to whom the 
finance manager reports to. The position and status in the hierarchy of the 
respondent of the general works manager is also not clear. In my view, the applicant 
should have done more to show that the respondent is managed and controlled from 
its Cape Town premises, which it failed to do. 

  

[17]      I now turn to the applicant’s conditional application in terms of Section 
27 of the Superior Courts Act, 2013 to have the matter removed to the KwaZulu 
Natal Local Division of the High Court. 

[18]      The respondent opposes the relief and Mr Hansen, who appeared on 
its behalf argued that since this court does not have the necessary jurisdiction and 
since the respondent has ability to pay its debts, it would serve no purpose to 
transfer this matter to the KwaZulu Natal Local Division as this will only result in the 
incurring of more costs. 

 [19]      The relevant part of section 27 of the Superior Courts Act provides: 

 “If any proceedings have been instituted in a Division or at a seat of a Division, and 
it appears to the court that such proceedings – 

 

http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s27
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s27
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s27
http://www.saflii.org/za/legis/num_act/sca2013224/


242 
 

(a)   Should have been instituted in another Division or at 
another seat of the Division; … 

  

That court may, upon application by any party thereto and after 
hearing all other parties thereto, order such proceedings to be 
removed to that other Division or seat, as the case may be.” 

  

[20]      Under the now repealed Supreme Court Act 59 of 1959, there was 
significant debate as to whether a court which has no jurisdiction to decide a case, 
has jurisdiction to deal with that case in order to decide and order to transfer that 
case to another Division. Be that as it may, Section 27 of the Superior Courts Act 
now specifically provides for the removal of one a case wrongly instituted in a 
Division, from that Division to another Division which has jurisdiction. 

  

[21]      I do not agree with the argument that the removal of the matter to the 
KwaZulu Natal Local Division will necessarily result in more costs. On the contrary, if 
the matter is dismissed as requested by Mr Hansen, and if it is to be instituted afresh 
in Durban, it will result in more, not less costs. 

  

[22]      The respondent has conceded that the KwaZulu Natal Local Division 
of the High Court has jurisdiction over it. I am of the view that it is in the interest of 
justice that the matter be removed to that division. Indeed, in Nedbank Ltd v 
Thobane and Similar Matters 2019(1) SA 594 GP, it was held (at p 621 E that “…a 
High Court is entitled to transfer a matter to another court, ie magistrates’ court 
and/or local and provincial division, if it is in the interest of justice to do so.” 

  

[23]      I have not dealt with any of the other issues raised before me as these 
will have to be dealt with by the court in the KwaZulu Natal Local Division. 

 [24]      Lastly, on the issue of costs, both parties have achieved some success, the 
applicant in having the matter removed in terms of section 27, and the respondent in 
its resistance to a finding that this court has jurisdiction to hear this matter. Under 
these circumstances, I am of the view that each party should pay its own costs in 
respect of the proceedings in this court. 

 [25]      In the result, I make the following order: 

1.      This matter, instituted in this court under case number 22710/19 
is removed from this court to the KwaZulu Natal Local Division, 
Durban. 
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2.      There is no order as to costs. 

 Smit and Others v Origize 166 Strand Real Estate (Pty) Ltd and Others (Case 
no 710/19) [2020] ZASCA 132 (19 October 2020) 

Company – power of attorney granted by company to secure a debt owed to the 
grantee – Power of attorney given as security for a debt owed is irrevocable for as 
long as the debt remains unpaid – purported revocation of power of attorney invalid. 
 

The Supreme Court of Appeal upheld an appeal against the dismissal by the high court 
of an application for a declaratory order that Mr Smit is entitled, in terms of a resolution 
adopted by Origize 166 Strand Real Estate (Pty) Ltd (Origize) on 21 July 2016, to: 

1. Accept and sign on behalf of Origize, any written offer from any offeror; and 

2. Sign on behalf of Origize, all documents required to give effect to such offer 
and to transfer to the offeror the real right of extension in respect of 33 units of the 
scheme known as Ocean View Villas, situated in Port Edward, KwaZulu-Natal, held 
under certificate of real right number SK1206/2017 (the real right). 
The first and second respondents were ordered to pay the costs of the appeal, 
including the costs of two counsel. 

 Mr Smit, an attorney, and Mr Jacobs (the second respondent), an estate agent, were 
business associates. Mr Jacobs was the sole shareholder and director of Origize. It 
purchased the real right from the liquidators of CLA Projects (Pty) Ltd for R4.1 million 
with the intension to resell it quickly at a profit. 

Mr Jacobs paid the deposit, but was unable to provide security for the remainder of 
the purchase price. He engaged Mr Smit to negotiate with the liquidators to avert the 
cancelation of the contract. An agreement was reached that Origize would pay a 
further R1 million, which would be non-refundable, immediately, and an extension 
would be granted in respect of the provision of security in respect of the balance of the 
purchase price. 

 Mr Smit undertook to advance the R1 million to, and to raise the balance of the 
purchase price on behalf of, Origize in exchange for a 50 percent share in the venture. 
Origize, for its part, provided Mr Smit with a power of attorney, as recorded in the 
resolution of 21 July 2016, as security for the money lent and advanced. The resolution 
authorised Mr Smit to deal with and to sell any immovable property of Origize, and ‘to 
receive and to make and give, as the case may be, the necessary contracts or acts 
and deeds of transfer’ relating to the immovable property. 

 Mr Smit paid the R1 million to the liquidators and raised the remainder of the purchase 
price by way of a loan. The real right was transferred to Origize but, the parties were 
unable to find a purchaser at a price satisfactory to Mr Jacobs.  In time the units were 
vandalised with a concomitant diminution in value. When Mr Smit insisted they sell Mr 
Jacobs purported to rescind the resolution of 21 July 2016, which Mr Smit contended 
he was not allowed to do. 

 The high court held that an authority given to another to act on one’s behalf is 
revocable at any time. It therefor dismissed the application. 

 After hearing argument from both sides the SCA upheld the appeal finding that 
Mr Smit had established that the power of attorney had been given as security for 
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money lent and advanced .In these circumstances it held that it was irrevocable for as 
long as the debt remained unpaid. 

Pepkor Holdings Ltd and Others v AJVH Holdings (Pty) Ltd and Others; and 
Steinhoff International Holdings NV and Another v AJVH Holdings (Pty) Ltd 
and Others (205/2020 and 217/2020) [2020] ZASCA 134 (21 October 2020) 

Company law – companies in a group of companies are separate legal entities even 
if wholly-owned – no case made out for order restraining company holding majority 
shares in subsidiary from freely dealing with shares – nor directing company to 
exercise control in a particular manner. 

 [1] These are two appeals, with the leave of this Court, against an urgent interim 
interdict issued by the Western Cape Division of the High Court, Cape Town (the 
high court). The interdict restrained the appellant companies from dealing freely 
with their property, pending the determination of an action which was instituted in 
the high court under case number 8276/2018 by the first to fifth respondents, 
namely, AJVH Holdings (Pty) Ltd, Full Team Sure Trade (Pty) Ltd, Aquilam 
Holdings (Pty) Ltd, Liber Decimus (Pty) Ltd, and Xanado Trade and Investments 
327 (the respondents). The appellants in the first appeal (case no 205/2020), 
namely Pepkor Holdings Ltd (Pepkor), Pepkor Speciality (Pty) Ltd (Speciality), 
Tekkie Town (Pty) Ltd (Tekkie Town), where appropriate, are collectively referred to 
as ‘the Pepkor entities’. The appellants in the second appeal (case no 217/2020) 
are Steinhoff International Holdings NV (Steinhoff NV) and Town Investments (Pty) 
Ltd (Town Investments). 

 [1] The basic facts can be shortly stated. Tekkie Town formerly conducted a 
footwear retail chain store business with 230 stores countrywide (the Tekkie Town 
business), and stores in Namibia and Lesotho. In 2015 Mr Markus Jooste, the 
former CEO of Steinhoff NV, approached Mr Abraham van Huyssteen, the founder 
of the Tekkie Town business, for the acquisition of that business by Steinhoff NV. 
Following negotiations, by April 2016 an agreement was concluded in terms of 
which Steinhoff NV agreed to pay the then existing shareholders of Tekkie Town an 
earn-out bonus, based on the financial results of Speciality (the bonus scheme 
agreement). It was anticipated that the Tekkie Town business would be included in 
Speciality’s footwear business. The bonus scheme agreement was subject to the 
conclusion of a sale agreement of the Tekkie Town shares, the business and other 
assets. 

[2] On 29 August 2016 the respondents and Steinhoff NV entered into a written 
agreement, entitled ‘Sale of Shares and Claims Agreement’ in terms of which they 
sold in aggregate, 56.94% of their shares in, and ceded their claims against, Tekkie 
Town (collectively, ‘the Tekkie Town shares’) to Steinhoff NV, for a purchase price 
of R3 257 250 000 (the sale agreement). On 17 January 2017 the purchase price 
was discharged by the issue of consideration shares in Steinhoff NV to each of the 
respondents, in proportion to its aliquot share as defined in the sale agreement. 

[3] Following the sale agreement, Steinhoff NV transferred the Tekkie Town shares 
it had acquired from the respondents to Steinhoff Investments Holdings Ltd (SIH) 
for a consideration equal to R2 983 856 000. On the same day, SIH transferred the 
Tekkie Town shares to Steinhoff Africa Holdings (Pty) Ltd (Steinhoff Africa) for a 
consideration equal to R2 983 856 000. On 1 July 2017 Pepkor bought the Tekkie 
Town shares from Steinhoff Africa for a purchase price of R3 391 974 152. Pepkor 
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listed on the Johannesburg Securities Exchange (the JSE) in September 2017. On 
1 October 2017 Speciality purchased the Tekkie Town business. Thus, through a 
series of transactions, the Tekkie Town shares were ultimately transferred to 
Pepkor which has held the shares with effect from 1 July 2017. The Tekkie Town 
business has been integrated with Speciality’s own retail business and conducted 
as such since October 2017. 

 [44] The board of a holding company is thus not able to dictate the decisions of the 
board of a subsidiary, even if that subsidiary is a direct, wholly-owned subsidiary. In 
terms of s 66(1) of the Companies Act 71 of 2008, the board of a subsidiary must 
independently manage and direct the business and affairs of the subsidiary 
company.[27] 

[45] In Shipping Corporation of India Ltd v Evdomon Corporation and 
Another,[28] Corbett CJ affirmed the principle that a company has a separate juristic 
personality, and said that the only permissible deviation from this rule known to our 
law occurs in those rare cases (in practice) where the circumstances justify piercing 
or lifting the corporate veil. Those circumstances generally must include an element 
of fraud or other improper conduct in the establishment or use of the company, or 
the conduct of its affairs.[29] No such case was made out in the founding affidavit in 
the application for the interdict. 

[46] The respondents’ allegations that the sales and transfers of the shares in 
Tekkie Town were simulated transactions and that Steinhoff NV controlled all 
corporate actions within the Steinhoff Group, were simply not established on the 
papers in the interdict application. Neither did they make out a case on those 
papers for the high court to disregard the separate corporate personalities of the 
appellants. It follows that the high court’s order must be set aside. 

[47] I expressly refrain from deciding the validity or otherwise of the appellants’ 
defences to the alleged fraud referred to in paragraph 37 above, for two reasons. 
First, the appellants’ defences, and the alleged abuse of corporate personality by 
Steinhoff NV, Tekkie Town and the Pepkor entities, are triable issues in the main 
action according to the respondents’ amended particulars of claim. Second, it is 
unnecessary to decide the defences by reason of the conclusion to which I have 
come. 

 [51] The following order is issued: 

1 The application to adduce further evidence on appeal is dismissed with 
costs, including the costs of two counsel. 

2 The appeals under case numbers 205/2020 and 217/2020 are upheld with 
costs, including the costs of two counsel.    

3 The order of the high court is set aside and replaced with the following: 

‘The application is dismissed with costs, including the costs of two 
counsel.’     

 
 HLUMISA INVESTMENT HOLDINGS RF LTD AND ANOTHER v KIRKINIS AND 
OTHERS 2020 (5) SA 419 (SCA) 
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Company — Shares and shareholders — Shareholders — Proceedings by and 
against — Action against directors and auditors for compensation for share value loss 
due to alleged mismanagement of company — Company proper plaintiff in both claims 
— Claim against directors contrary to (entrenched) 'no reflective loss' rule — Not saved 
by exception to rule — Claim against auditors not meeting wrongfulness requirement 
— Exceptions correctly upheld in court a quo — Companies Act 71 of 2008, s 218(2). 

 

When company A with subsidiary B suffered a dramatic collapse in its share price, 
minority shareholders (the appellants) sued A and B's directors (the first to tenth 
respondents) and B's auditors (the eleventh respondent) for damages, alleging (i) 
mismanagement of both companies by their directors; and (ii) failure by the auditors 
to adhere to auditing standards in their presentation of B's 2012 and 2013 annual 
financial statements, which hid losses. The appellants sought R721 million from the 
directors and R1,3 billion from auditors Deloitte.   
The principal issue was whether s 218(2) of the Companies Act 71 of 2008 permitted 
the shareholders' claim, in their capacity as individual shareholders in A, against the 
directors for their contravention of various other sections of the Companies Act. This 
in turn raised the applicability of the rule against recovery of reflective loss (the 
'reflective loss rule'), which prevents shareholders from bringing claims where their 
loss merely reflects that of the company, the 'proper plaintiff' in such cases (see 
[21]). † With the auditors the issue was whether they owed the shareholders, 
individually, legal duties not to have made misrepresentation in B's financial 
statements and to have qualified the audit (see [23]). 
The Pretoria High Court ruled shareholders' claims excipiable for their contravention 
of the 'no reflective loss' and 'proper plaintiff' rules, which were not abrogated by s 
218(2). The judge pointed out that while shareholders benefited from limited liability, 
they were excluded from the benefit of claims accruing to the company, and that if s 
218(2) had the breadth ascribed to it by the shareholders, it would be a radical 
departure from the reflective loss rule, a core principle of company law, and that 
there was no indication that the legislature intended to alter it via s 281(2). The court 
held that B, not the shareholders, was the proper plaintiff in a claim against Deloitte. 
On appeal to the Supreme Court of Appeal the appellants argued that s 218(2), 
which provided that '(a)ny person who contravenes any provision of this Act is liable 
to any other person for any loss or damage suffered by that person as a result of that 
contravention', provided a general remedy to anyone, enabling their claim against 
the directors. They also argued that they were entitled to rely on s 218(2), read with s 
30(2)(a) of the Companies Act, to found liability on the part of the auditors. 
Held 
The rule against claims for reflective damages was an established one, having been 
recognised by our courts both before and after the promulgation of the 2008 
Companies Act (see [37]). Here the basis of the shareholders' claim was the wrong 
done to A, and while A itself had a common-law claim against the directors, that 
same claim precluded a personal claim by the shareholders (see [38]). There was no 
independent cause of action, as argued by the shareholders, nor did it fall into one of 
the recognised exceptions to the rule. The shareholders gave no reason why it would 
be unjust to deny their claim or why allowing it would not do violence to the sound 
policy reasons for the retention of the rule, including a multiplicity of claims by 
aggrieved shareholders (see [39]). 
Section 218(2) of the Companies Act did not save the day for the shareholders. The 
Act defined a company as a distinct juristic person, and property vesting in it did not 
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vest in its members, which was the basis for the rule against the claim for reflective 
loss (see [42]). The legislature must be taken to have been aware of the need to 
retain these common-law principles, which were applied under preceding legislation 
and were consonant with constitutional values and international company law (see 
[43]). Also relevant was the presumption that statutes did not intend to alter the 
common law unless they did so expressly or by necessary implication (see [44]). 
The duties owed by directors were owed to the company, not individual 
shareholders, and under s 77(2)(b) they were liable 'in accordance with the principles 
of the common law' (see [48]). The legislature had preserved common-law principles, 
which made for a harmonious blend (see [50]). It was therefore clear that the rule 
against claims for reflective loss were not expressly or by necessary implication 
abolished by s 218(2) (see 52]). 
It followed that the essential findings of the High Court could not be faulted, and that 
the exceptions were correctly upheld (see [54]). 
The shareholders' claim against Deloitte was based on a cascade of reflective 
losses. The primary loss was B's, A's was in the second degree, and that of the 
shareholders in the third (see [56]). Besides, their claim was one for the recovery of 
pure economic loss, which the law was reluctant to entertain (see [58]). When 
auditors made negligent misstatements about companies' financial statements, 
individual shareholders did not have claims against the auditors because auditors 
were accountable to shareholders collectively, as a body, ie as the company (see 
[67]). Moreover, imposing a legal duty on auditors in a case such as the present 
raised the spectre of indeterminate liability, which disqualified the shareholders' claim 
(see [68] – [69]). And their reliance on s 46(3) of the Auditing Profession Act 26 of 
2005 — 'liability to third parties' — did not found a claim where none existed before 
(see [72]). The duty of the auditors was owed primarily to the company and in the 
circumstances liability by Deloitte to shareholders was untenable. 
 

Nortje v Nortje (Nortje and another as Intervening Creditors) [2020] JOL 48751 
(GP)  

Sequestration application- section 8 (b) of the Insolvency Act of 1936 (the Act) a 
debtor would have committed an act of insolvency-but notwithstanding act of 
insolveny no benefit for creditors 

 Respondent failed to pay maintenance in terms of the divorce order, resulting in a 
writ of execution. The sheriff obtained a nulla bona return when respondent declared 
he had no property. This led to a provisional sequestration order and respondent 
now opposed the final sequestration application. 
Hughes J discusses the claims of the intervening creditors and whether the court can 
determine if final sequestration would be for the benefit of all the creditors. 
The application for the final sequestration of the respondent is dismissed with costs. 
 
This is an opposed application for the final sequestration of the respondent. The 
applicant, Andriana Nortje and the respondent, Antonie Nortje were married and on 
31 August 2012 they obtained a decree of divorce from this court. In terms of the 
divorce decree which incorporated a settlement agreement the respondent was 
ordered and undertook to pay maintenance and other payments to the applicant. The 
respondent failed to honour the order as he failed to make certain payments to the 
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applicant. The eventuality is that he fell into arrears with maintenance and payments 
due to the applicant, which culminated in the applicant moving an application for 
contempt of court.  
 
In terms of section 8 (b) of the Insolvency Act of 1936 (the Act) a debtor would have 
committed an act of insolvency ‘if a Court has given a judgment against him and he 
fails, upon demand of the officer whose duty it is to execute that judgment, to satisfy 
it or to indicate to that officer disposable property sufficient to satisfy it, or if it 
appears from the return made by the officer that he has not found sufficient 
disposable property to satisfy the judgment.’ It is common cause in this case that the 
respondent, in person, advised the sheriff that he has no disposable property to 
satisfy his debt with the applicant.  
[17] That being said, the respondent has committed an act of insolvency and the 
provisional sequestration order was warranted. The respondent takes issue that the 
order should not have been granted but has not proceeded to rescind the provisional 
order. As the order stands until rescinded or set aside.  
[34] Thus, in order to achieve the said sequestration there ought to be a reasonable 
prospect of an actual payment being made to those creditors who prove their claim. 
In the case at hand without the evaluation of the estate by a credited valuator or the 
duly appointed trustee, there is no way I am able to establish if there is any value 
ultimately sequestrated and distributed. On the applicant’s own version, she 
concedes that this case requires the appointment of a trustee to provide a true 
evaluation of the estate to be sequestrated. We do not have the value of the goods 
of the estate instead we have a dispute of facts as regards the value of the estate, as 
between the applicant and the first respondent.  
 
[35] In the circumstances, the court is unable to exercise its discretion as the true 
values of the estate are not at hand. Nor is there an independent valuation that the 
court can rely on. Hence, I cannot exercise my discretion to determine if any of the 
creditors will in fact receive a payment as a result of the sequestration.  
 
Relief  
[36] For the reasons set out above I am unable to grant a final winding up of the 
respondent’s estate. That being so, the provisional sequestration order is discharged 
and the application for final sequestration is dismissed.  
Costs  
[37] The costs are to follow the result and such costs are inclusive of two counsel 
where so employed. Such costs are inclusive of the interpleader application.  
Order  
[38] Consequently, the order I make is as follows:  

[1] The application for the final sequestration of the respondent is dismissed with 
costs, such costs to include the employment of two counsel, where necessary. Such 
costs are inclusive of the Interpleader application. 

 

Nedbank Limited v Zara Boerdery (Pty) Ltd (1681/2020) [2020] ZAFSHC 204 (10 
November 2020) 

Wounding-up application directors admit commercial insolvency-wants to sell assets 
without liquidation-refused for final order of liquidation 
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This is an application to place Zara Boerdery (Pty) Ltd in final liquidation. 

[5] The Respondent and the deponent do not dispute the indebtedness in casu. Due 
to the fact that the Respondent was and still is commercially insolvent the provisional 
order was not opposed. The Respondent is indebted to the Applicant in the following 
amounts: 

1. R 7 698 413.45 in respect of a Nedbond Loan Agreement with account 
number 29926120001; 

2. R2 840 089.07 in respect of a Nedbond Loan Agreement with account 
number 29926120002; 

3. R3 153 239.85 in respect of an overdraft facility with account number 
1146706871. 

[6] The provisional liquidation order is still not opposed but there lies an application 
for postponement of the rule nisi before the court. The rationale to be that the 
Respondent with the assistance of Labuschagne and AH Taute N.O. (In his capacity 
as duly appointed curator bonis for and on behalf of George Petrus Enslin) will sell 
the property and privately liquidate the assets to meet the acknowledged debts. 

[7] Since the remand there was no movement on the endeavour. No guarantees or 
prospects with veracity came to the fore. Counsel for the Respondent could not give 
any indication to the court; neither on the documents filed on record nor in address, 
as to when and how the reimbursement of the debt will happen. It is important to 
note that the company’s business activities came to a standstill and no income is 
generated. 

[8] Counsel for the Applicant referred the court to the dictum in Nedbank Limited v 
Zonnekus Mansion (Pty) Ltd 2013 JDR 0254 (WCC) at paragraphs 66 and 67 and it 
speaks to the crux of the issue in this case: 

“[66] The provisional winding-up order sought by the applicant is not opposed 
by any other creditors of the respondent. Notwithstanding its admission that its 
last payment to the applicant was made during October 2009 the respondent 
contends that the court should exercise its discretion in favour of the 
respondent and refuse the order because the applicant is more than covered 
by abundant security in respect of its claim. Liquidation will simply result in the 
forced sale of assets which far exceed any claim that the applicant has 
against the respondent. 

[67] To my mind however this misses the point, which is that it is the applicant 
which is entitled to payment without further delay. It is not that the applicant 
should have to wait indefinitely for payment so that the respondent can realise 
its assets to its own greatest advantage in the normal course. The fact that the 
applicant holds security for its claim makes no difference since the security 
itself does not automatically translate into immediate payment.” (Accentuation 
added) 

  

III CONCLUSION 

[9] The Respondent is indebted to the Applicant in the amounts set out in the 
founding affidavit, the debt is not disputed by the Respondent or the deponent, the 
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deponent seeks an extension of the rule nisi, on the facts, ad infinitum to settle the 
debt due to the Applicant. Despite the fact that the court has indulged the deponent 
with a postponement, no guarantees have been received. There are also other 
creditors namely the employees and possibly Firstrand Bank Limited. The formalities 
ordered in paragraph 4 of the provisional liquidation order dated 20 August 2020 
have been diligently complied with. The writing is on the wall and the time has come 
for the assets of the Respondent to be disposed of by the liquidator in order to 
ensure a proper and fair distribution between the Respondent’s creditors. 

  

IV ORDER 

[10] In light of the above the following is ordered: 

1. The Respondent company is hereby placed in FINAL LIQUIDATION. 

2. The costs of this application to be costs in the liquidation. 

  

De Beer N.O and Others v Dundee N.O and Others (5148/2020P) [2020] 
ZAKZPHC 70 (19 November 2020) 

Section 69 of Insolvency Act- provisional liquidators-application for the warrant 
provisional liquidator had not sought or be granted authority to make such an 
application and to appoint attorneys and counsel  

Section 69 of Insolvency Act - locus standi  - applicants are not entitled to raise the 
issue as it relates to a matter between the joint provisional liquidators and creditors 
of company in liquidation- court says they have locus standi-applicants are affected 
in their rights by the warrant- are entitled to investigate whether the warrant was 
properly authorized and issued- if not, to seek to set it aside.   

Seaction 69 search warrant- warrant is vague to authorize and instruct the sheriff 
and all police officers- must specify the name of the sheriff and the names of the 
police officers to execute the warrant- persons to whom it is directed are entitled to 
deal with persons properly identified in the warrant and the persons identified in the 
warrant must take responsibility and account for the proper execution of the warrant. 

Provisional liquidators-“jumping the gun” acted before in possession of appointment 
certificate- of no help that joint provisional liquidators complied with all the 
requirements for appointment as provisional liquidators before 5 March 2020 or that 
they assumed that they were appointed before 5 March 2020.  No person in terms of 
the Companies Act 71 of 1973 or the Insolvency Act can act as a provisional 
liquidator before being appointed by the Master of the High Court.  It is difficult to 
understand how Nel an attorney could construe the above quoted email of 2 March 
2020 as an appointment as a provisional liquidator.  It unequivocally stated that the 
Master was prepared to consider named persons for appointment. 

Provisional liquidator- acted before he was so appointed- as an attorney and 
liquidator of companies should know better- no basis to hold that he was acting bona 
fide- he acted in a reckless manner.  

Provisional liquidators- failed to objectively and independently apply their own mind 
to the issues - neither a trustee as envisaged in section 157(1) and (2) of 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s157
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the Insolvency Act and neither was he a liquidator as envisaged in section 375(4) 
of the Companies Act 1973.   

Liquidator and provisional liquidators- There must be basis for including a provisional 
liquidator in the said provisions. The Acts distinguish the appointment and functions 
of trustees, provisional liquidators and liquidators.  Since the provisions do not 
include a provisional liquidator, the inclusion of a provisional liquidator cannot be 
done through a process of interpretation, a provision in the statute including the 
provisional liquidator must be found otherwise the provisional liquidator is 
excluded.  Even if the said provisions include a provisional liquidator there was no 
defect in the appointment of Nel as a provisional liquidator and it remains a valid 
appointment with effect from 5 March 2020. There are no basis and no power to 
backdate it to 2 March 2020.   In addition, the applicants are not seeking to set aside 
an act performed by Nel but a section 69 warrant issued by the magistrate.   It is only 
the court, which may on proper grounds review and set aside the section 69 
warrant.  I am unable to find that Nel was entitled to act as provisional liquidator 
before his appointment on 5 March 2020.  I further find that I have no power to 
declare acts performed by Nel as a provisional liquidator before he was appointed a 
provisional liquidator valid. Even if I had such a power no basis has been shown to 
exercise such a power. 

[1]        The applicants, apart from seeking leave to amend the notice of motion, seek 
in an urgent application, setting aside of a warrant of search and seizure, the return 
of documents and articles seized, prohibition from using seized documents with an 
order of costs de bonis propiriis on a punitive scale. Some of the respondents 
oppose the application.  The fourth, fifth and sixth respondents as joint provisional 
liquidators seek leave to be authorized to oppose the application on behalf of the 
company in provisional liquidation.  The applicants oppose this application. 

Parties 

[2]   The first applicant Michael Andrew Anthony De Beer (De Beer) is a director of 
companies.  He is the sole director of the second and third applicants and the 
chairperson of sixth applicant and authorized to institute and act on behalf the 
mentioned applicants.  The second applicant is Bluebay Freight Solutions (Pty) Ltd 
(in provisional liquidation) ( Bluebay) a company duly incorporated and registered in 
terms of the company laws of the Republic of South Africa.  The third applicant is D 
H Machine Manufacturing (Pty) Ltd (in provisional liquidation) (hereinafter referred to 
as D H Machine) a company duly incorporated and registered in terms of the 
company laws of the Republic of South Africa.  The fourth applicant is Samantha De 
Beer (Samantha) an adult female manager employed by WBO Civils (Pty) Ltd 
(WBO).  The fifth applicant is Belinda De Beer (Belinda) an adult female business 
administrator employed by WBO.  The sixth applicant is Coinit Club (The Club) an 
association of persons with capacity to sue and be sued. The seventh applicant is 
Auto Industrial Insurance (Pty) Ltd, a company duly incorporated and registered in 
accordance with the company laws of the Republic of South Africa trading as Cosmic 
Transport (Cosmic Transport).  The eight applicant is EBS Operations (Pty) Ltd 
(EBS) a company duly incorporated and registered in accordance with the company 
laws of the Republic of South Africa. The ninth applicant is Malcom Henry De Beer 
(Malcom) an adult businessperson.   The ninth respondent is the sole director of the 
eight respondent. 

http://www.saflii.org/za/legis/consol_act/ia1936149/
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[3]   All the applicants at the time material hereto were either employed at or 
operating from 10 Cable Street, Avon Industrial Area Dundee in KwaZulu-Natal 
(Premises). The first applicant avers that he is duly authorized to institute the 
application on behalf of all the applicants and to act on their behalf and to take all 
steps necessary to bring it to finality.  The sixth, seventh, eighth and ninth applicants 
are legal entities.  The first applicant has attached no supporting documentation 
authorizing him to institute the application and to act on behalf of the said entities.  In 
my view, the mere say so by the first applicant is not enough.  He has not 
established the necessary authority and he may not represent and act on behalf of 
the sixth, seventh and eight applicants.  It appears, in any event, that the interest of 
these applicants is that they operated their businesses in the Premises subject to the 
search and seizure. 

 [5]   The fourth, fifth and sixth respondents have filed opposing affidavits and they 
are represented by counsel.  Similarly, the seventh, eighth, ninth and tenth 
respondents filed opposing affidavits and they are represented by counsel.   The rest 
of the respondents have not participated in the litigation.  The Master filed a short 
report and abides by the decision of the court.  In the report it is confirmed that the 
company Coint Trading (Pty) Limited was placed under provisional liquidation and 
the appointed joint liquidators are Nel, Philander and Penderis. 

  

[6]   The applicants launched the application on 11 August 2020.  The certificate of 
urgency was signed on 6 August 2020.  The notice of motion indicated the 
application will be made on 31 August 2020, the respondents to file a notice of 
intention within three days from the date of receipt of the application and to deliver 
answering affidavits by not later than 19 August 2020.  The application constituted of 
360 pages.  On 21 August 2020, Nel filed a preliminary answering affidavit.  On 31 
August 2020 the application was postponed to 13 November 2020 in the interim the 
parties to continue to file affidavits with the replying affidavit to be delivered on 9 
October 2020 and the last heads of argument to be delivered on 23 October 
2020.  On 26 August 2020, De Beer delivered the replying affidavit.  On 23 
September 2020, Brent delivered his answering affidavit.   On 25 September 2020 
Nel, Philander and Penderis launched the application for leave and authority 
together with an answering affidavit deposed to by Nel for the three of them.  On 8 
October 2020, the second respondent delivered its answering affidavit deposed to by 
Bheki Robert Mbambo (Mbambo).  On 9 October 2020, Samantha delivered a 
supplementary replying affidavit.  On 9 October 2020, the applicants delivered the 
replying affidavit by De Beer to Nel’s answering affidavit of 25 September 2020.  The 
papers consists of 880 indexed and paginated pages. 

  

[7]   Coinit (Pty) Ltd (Coinit) whose sole shareholder was De Beer was placed under 
provisional liquidation on 28 February 2020.  The company carried on business at 
the premises at 10 Conte Street, Industrial Area, Dundee.  On 5 March 2020, the 
Master issued as certificate of appointment of Nel, Philander and Penderis as joint 
provisional liquidators of Coinit.  Coinit apparently conducted business by enticing 
members of the public to participate in a scheme.  The scheme entailed members 
paying a deposit and monthly instalments towards purchasing a truck tractor, bus or 
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similar equipment.  The equipment would be leased out and the rentals paid to the 
“purchaser”.   In truth there was no equipment bought and leased.  The money was 
being circulated resulting in a Ponzi scheme. De Beer managed the scheme and he 
dealt with the money circulating in the scheme as his own money.  The scheme was 
in contravention of the law.  Coinit was finally wound up on 28 May 2020. 

  

[8]   Nel having learnt that he with Philander and Penderis were to be appointed joint 
provisional liquidators of Coinit and having complied with all the requirements of the 
Master and subsequently receiving the certificate of appointment as joint provisional 
liquidator set out carrying out the duties as joint provisional liquidator of Coinit. He 
contacted various financial institutions advising then that he has been appointed joint 
provisional liquidator of Coinit and he issued directions relating to financial affairs 
and financial records of Coinit.  He proceeded to the premises where Coinit operated 
and presented himself as a joint provisional liquidator of Coinit and made enquiries 
relating the affairs, assets and documents belonging to Coinit. He proceeded to 
apply for a warrant to search and seize articles, books and documents belonging to 
Coinit.  The magistrate authorized the issue of the Warrant.  Nel directed the 
execution of the warrant which resulted in the seizure and removal of articles and 
documents from the Premises.  Two computers belonging to Samantha and Belinda 
seized were released after three days after they had been cloned. 

  

 [9]   The applicants are challenging the actions of Nel on various grounds.  It is 
contended, inter alia, that Nel had no authority to contact the various financial 
institutions before 5 March 2020 relating to the affairs of Coinit; that Nel had no 
authority on 3 March 2020 to demand and enter the premises as joint provisional 
liquidator and enquire about the affairs and assets of Coinit; that Nel had no authority 
to apply for a warrant before the magistrate on 4 March 2020 whereas he had not 
been appointed a provisional joint liquidator of Coinit and he had no authority either 
from the creditors or the Master or leave of the court to apply for the warrant; that Nel 
had no authority to search, seize and remove and retain articles and documents that 
he searched, seized and removed on 5 March 2020 in terms of the Warrant 
authorized and issued on 4 March 2020; that the warrant issued on 4 March 2020 
was invalid for vagueness and overbroad; that the warrant directed that it be 
executed by the sheriff and police officers not Nel or his agents; that only articles and 
documents belonging to Coinit were covered by the Warrant not the articles and 
documents that were indiscriminately removed and retained; that the manner the 
warrant was executed resulted in the search, seizure removal and retention of the 
articles and documents being unlawful. 

  

[10]    The respondents have raised various points in limine.   They contend that 
there is no urgency shown. De Beer has no locus standi to act on behalf of Bluebay 
and DH Machine since both entities are under provisional liquidation, that the 
applicants in their urgent application deliberately avoided disclosing the business of 
Coinit; that there are factual disputes that cannot be resolved without the hearing of 
oral evidence, that the applicants rely on probabilities whereas probabilities have no 
role to play; that it is for the court hearing the liquidation applications of Bluebay and 
DH Machine to decide whether documents seized can or cannot be used in that 
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litigation.   In addition, the respondents contend that if it is found that Nel’s 
appointment as joint provisional liquidator of Coinit is valid with effect from 5 March 
2020, such a defect is condonable and it should be condoned as there was no 
prejudiced caused. In addition, the respondents object to the use of video recording 
and transcript of the execution of the Warrant in the Premises. 

 [11]   The liquidation application for Coinit was issued on 21 October 2019.  On 28 
February 2020, Coinit was placed under provisional liquidation by an order of 
court.  On 3 March 2020, Nel visited Coinit premises in Dundee.  On 4 March 2020, 
Nel represented by Bret applied for and he was granted the issue of the warrant.  On 
5 March 2020, the Warrant was executed.   On 6 March 2020 Nel, Philander and 
Penderis obtained an order freezing the bank accounts of Share Coin 2019 and 
Share-Coin Club entities associated with De Beer.  On 12 March 2020, the order 
freezing bank accounts was served on De Beer.  On 28 May 2020, order placing 
Coinit under final liquidation was granted.   On 17 June 2020, in urgent application 
brought by DH Machine and Duntrance Solutions (Pty) Ltd, De Beer deposed to the 
founding affidavit.  On 8 July 2020, liquidation application of Bluebay was served on 
the registered address.  On 14 July 2020, application for the liquidation of DH 
Machine was served on the registered address.  On 16 July 2020, De Beer received 
a copy of Bluebay liquidation and he received that of DH Machine on 23 July 
2020.  On 11 August 2020, this urgent application was launched.   It is trite that 
where an application is brought based on urgency, the Rules of Court permit a court 
to dispense with forms and service usually required in terms of the Rules.  The 
applicant is required to set forth explicitly the circumstances that render the matter 
urgent and the reasons he could not be afforded substantial redress at the hearing in 
due course.  The degrees of urgency vary.  The requested abridgement of the rules 
must accord with the degree of urgency in the matter.  See Nelson 
Mandela Metropolitan Municipality v Greyvenouw CC 2004(2) SA 1 (SE) at 94H-96c 
paras 36-40. 

  

[12]   The applicants state, which is not disputed, that the execution of the warrant 
took place on 5 March 2020.  They were not given any notice of the application for 
the Warrant before the magistrate.  The warrant was exhibited to them but they were 
not furnished with the application together with the supporting affidavit that resulted 
in the issue of the Warrant.  The respondents did not leave the inventory of the 
documents and articles seized despite it being requested.  The respondents refused 
to leave them with the copies of the documents they seized and they undertook to 
furnish them with copies as soon as possible but they never furnished them with the 
copies as per their undertaking.   The applicants state that soon after 5 March 2020 
the government declared a state of disaster due to the COVID-19 pandemic. The 
country was placed under lockdown. Movement was severely restricted and places 
of work were closed except for essential services during upper levels for the first 
three months from about March to July 2020.  The injury the applicants complain of, 
namely; the withholding from them of seized articles, books and documents 
continues.  In July 2020, contend they applicants, they also realized that the 
respondents contrary to the undertaking given were using the documents seized 
against them in other litigation.   It is also necessary for them to obtain the seized 
documents to be used in their pending litigation.  The respondents contend that the 
true reason for the assumed urgency on the part of the applicant is to oppose the 
final winding up of Bluebay and DH Lawrence by having the documents used in 
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support of those applications declared unlawfully seized.  It is contended that the 
Warrant was executed on 5 March 2020 and the applicants waited for a period of five 
months before the launched the application.  An urgent application, it is argued, must 
be launched within days or weeks.  The respondents argue, that in this division there 
is no provision for semi-urgent applications. 

  

[13]   It is trite that the court exercises a measure of discretion in determining 
whether urgency exist bearing in mind the interest of justice.  Urgency involves 
mainly the abridgement of times prescribed by the rules and, secondarily, the 
departure from established filing and sitting times of the court. It relates to form not 
substance and it is not a prerequisite to a claim for substantive relief.  See The 
Commissioner, SARS v Hawker Air Services (Pty) Ltd 2006(4) SA 292 (SCA) para 
9.   The applicants claim semi-urgency in the matter.  Although in this Division there 
is no provision of semi urgent matters, it is accepted that urgency must be decided in 
the context of each individual matter and that there are varying degrees of 
urgency.  Urgency, in my view, should not be used to harass or to outwit and gain an 
unfair advantage against your opponent.  The applicants were presented with a 
warrant applied for ex parte served on them without the application for the 
warrant.  They needed to investigate the circumstances under which the warrant was 
issued.  They needed to obtain legal advice and obtain documents from places and 
entities not accessible due to the lockdown restrictions. The circumstances prevailing 
may not be ignored.   The applicants are entitled not to be restricted in their 
participation to the litigation affecting their rights.  The applicants might be said to be 
jumping the queue but they have allowed the respondents time to address all the 
issues they needed to raise.  If the applicants are prejudiced in the presentation of 
their cases in the ongoing litigation, it may be the prejudice which results in them not 
obtaining any substantial redress at the hearing in due course.  If the applicants 
succeed in having documents used in the provisional liquidation applications of 
Bluebay and DH Machine declared unlawfully used, it will be an order to which they 
are entitled. In my view, the applicants have shown a degree of urgency, which 
justifies the abridgement of the rules of court as done in this application. 

  

Locus standi 

[14]    It is contended on behalf of the 4th, 5th and 6th respondents that De Beer does 
not have the capacity or power to represent Bluebay and DH Machine. Upon the 
provisional winding up of Bluebay and D H Machine, De Beer as a director ceased to 
function as director and his powers and duties as director terminated. However, the 
respondents concede that upon the provisional winding-up of a company, the 
directors retain the residuary power to oppose a final winding up order.  However, in 
my view, it is significant that the provisional joint liquidators of both Bluebay and D H 
Lawrence (the 11th, 12th and 13thrrespondents have not raised any objection to 
the locus standi of De Beer. De Beer contends, and it is common cause, that the 
seizure of documents and articles on 5 March 2020 took place before Bluebay and 
DH Machine were placed under provisional liquidation.  He contends that the 
documents unlawfully seized have been used in the winding up applications of 
Bluebay and DH Machine.  He needs the seized documents to oppose the final 
winding-up of Bluebay and DH Machine.  In the circumstances, in my view, the 
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representation of De Beer of both Bluebay and D H Machine falls within his residuary 
power to oppose a final the winding up of the two entities.   In National Director of 
Public Prosecutions v Ramlutchman 2017 (1) SACR 343(SCA) at para 18, it was 
held that it is unconscionable that a party with a direct and substantial interest in the 
outcome of the litigation would be denied an opportunity to safeguard his interest.  

  

Use of video recording and the transcript of the recording 

[15]   The fourth, fifth and sixth respondents contend that no basis have been laid for 
the introduction of the video recording at the hearing of the application.   It is argued 
that the admissibility of such evidence including the authenticity thereof must be 
dealt with before the evidence is admitted.  Therefore, such an issue should be 
resolved by the leading of oral evidence.  Samantha in her affidavit states that she 
and Fraser carried out the recording.  The images depicted in video and the 
transcript is a correct version of what took place.  However, Samantha concedes that 
the premises covered a large area and it was not possible to video record the entire 
search, seizure and removal. In my view, it matters that the equipment, which was 
used in the recording, which contains the original recording, has not been made 
available to the respondents. The recording in the memory stick is a secondary 
version and it is admitted that it is not a recording of the entire search, seizure and 
removal. In my view, such evidence cannot be admitted without admissibility thereof 
having been determinedora. 

  

Factual disputes and failure to disclose material facts 

[16]   The seventh, eighth, ninth and tenth respondents supported by the fourth, fifth 
and sixth respondents contend that all the issues that arise should be referred for 
hearing of oral evidence.  They submitted a draft order in this respect.  The 
applicants conceded that the issue that is subject to a factual dispute is whether 
there was ulterior motive on the part of the joint provisional liquidators, the behavior 
of those who executed the section 69 warrant during the execution of the warrant 
and whether the documents seized have been used.  However, they contend that 
these issues have no direct bearing on the main relief sought. In addition, they 
accept that the matter may be decided without proof of ulterior motive on the part of 
the joint provisional liquidators.  Their case, the applicants contend, is to a large 
measure based on the version of the respondents and the common cause factors. In 
my view, the application procedure may not be frustrated by claiming factual dispute 
on a range of peripheral issues. 

  

[17]   Uniform Rule 6(5)(g) provides that where an application cannot properly be 
decided on affidavit the court may dismiss the application or make such order as to it 
seems meet with a view to ensuring a just and expeditious decision. It is only where 
the application, with a view of the relief sought, cannot properly be decided on 
affidavit that the sub-rule applies.  Further, the court must bear in mind that it needs 
as far as possible to ensure a just and expeditious decision in the matter. In 
Peteresn v Cuthbert & Co Ltd 1945 AD 420 at 428 it was held that in every case the 
court must examine an alleged dispute of fact and see whether in truth there is a real 
dispute of fact which cannot be satisfactory determined without the aid of oral 

http://www.saflii.org/cgi-bin/LawCite?cit=2017%20%281%29%20SACR%20343
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s69
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s6
http://www.saflii.org/cgi-bin/LawCite?cit=1945%20AD%20420
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evidence.  If that is not done, a respondent might be able to raise fictitious issues of 
fact and thus delaying the hearing of the matter to the prejudice of the applicant.  In 
my view, the alleged dispute of fact are not central to the decision whether to grant 
the relief sought or not.  In my view, the factual dispute to a large measure relates to 
what happened during the execution of the warrant and whether the seized 
documents were used in the liquidation applications of Bluebay and D H Machine.  In 
my view, for purposes of this application, it is not necessary to decide whether the 
execution of the warrant was carried out in such a manner that it rendered the 
execution of the warrant unlawful. Again, whether the documents seized have been 
used or not, although there is a strong possibility that they have been used, need not 
be decided at this stage.  It suffices that there is a risk that they might be used. If the 
articles and documents were unlawfully seized, the applicants are entitled to their 
return.    

  

 [18]   The provisional liquidators received the email from the Master dated 2 March 
2020 at 15h14 on 2 March 2020.  The email advised: ’ that the Insolvency Panel 
convened on 2 March 2020, the Master is prepared to consider M.E. Nel, G.H. 
Philander and C.M. Penderis for appointment as provisional Trustee/ Liquidator in 
the matter of Coinit Trading (Pty) Ltd, provided the following is lodged with this office 
within 7 days hereof; 

1. Undertaking and Bond of Security together with Suretyship to the value of 
R100 000 000-00. 

2. Affidavit of Non-interest. 

3. Certified copy of the proposed provisional Trustee/Liquidator’s identity number. 

Should the abovementioned not be lodged as mentioned above, the matter will be 
reconsidered by Panel’,   

Nel in his preliminary answering affidavit states that the provisional joint liquidators 
accepted the abovementioned email as their appointment as joint provisional 
liquidators of Coinit and thereupon immediately set about investigating the affairs of 
Coinit. Brent in his answering affidavit states that by no later than 2 March 2020 Nel 
and Philander had met the requirements of the Master and Penderis met the 
requirements not later than 4 March 2020. 

  

[19]   The claim for non-disclosure is the applicants did not disclose the nature of the 
business of Coinit.  It is not clear why the applicants would be expected to disclose 
the business of Coinit in their application to have articles and documents seized from 
them that did not belong to Coinit returned to them. In addition, the respondents are 
the joint provisional liquidators of Coinit or associated with the joint provisional 
liquidators of Coinit. The business of Coinit is well known to them.  In my view, the 
applicants were not obliged to disclose the business of Coinit for purposes of the 
relief they seek.  If the business of Coinit formed the context justifying the actions of 
the respondents, it was for the respondents to make averments relating to that in 
their answering affidavits. 
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Application for the warrant, vagueness of the warrant and execution of the 
warrant 

[20]   Section 69(2) of the Insolvency Act  24 of 1936 (Insolvency Act) provides  that 
if a trustee has reason to believe that any property, book or document is concealed 
or otherwise withheld from him, he may apply to a magistrate having jurisdiction for 
search warrant mentioned in ss(3).  Section 69(3) provides: 

‘If it appears to a magistrate to whom such application is made, from a statement 
made upon oath, that there are reasonable grounds for suspecting that any property, 
book or document belonging to an insolvent estate is concealed upon any person, or 
at any place or upon or in any vehicle or vessel or receptacle of whatever nature, or 
is otherwise unlawfully withheld from the trustee concerned, within the area of the 
magistrate’s jurisdiction, he may issue  a warrant to search for and take possession 
of that property, book or document.’ 

  

[21]   It is common cause that the magistrate was approached in chambers with the 
application to authorize the issue of the warrant.  Brent acting as Nel’s attorney 
approached the magistrate with the application. No notice of the application was 
given to any person.  The application was not enrolled for hearing.  It took a form of a 
final order with no provision that an affected person could challenge it. The 
provisions of s69 stipulates that there be an application and a statement on 
oath.   Nel’s application was supported by an affidavit. It complied with the 
requirements of the provisions of s69.  The applicants’ complainant that they were 
not given any notice and had no means of opposing or challenging the issue of the 
warrant are matters of no moment.  Further, the applicants contend that the 
application was made to the magistrate whereas Nel had not been authorized to 
launch such application by the creditors of Coinit or the Master or by leave of the 
court.  Nel concedes that prior to the application for the warrant before the 
magistrate he had not sought or be granted authority to make such an application 
and to appoint attorneys and counsel for the said purpose as contemplated in 
section 386(4) (a) read with item 9(1) of Schedule 5 of the Companies Act No. 61 of 
1973 and further read with item 9(1) of Schedule 5 of the Companies Act No. 71 of 
2008.  He contends that the applicants are not entitled to raise the issue as it relates 
to a matter between the joint provisional liquidators and creditors of company in 
liquidation.  In my view, the applicants are affected in their rights by the 
warrant.  They are entitled to investigate whether the warrant was properly 
authorized and issued.  If not, to seek to set it aside.    

  

 [22]   The magistrate authorized and issued a warrant with the following 
heading:  ‘Warrant to search for and take possession in terms of section 
69(3) of the Insolvency Act No. 24 of 1936 of the property belonging to Coinit 
Trading (Pty) Ltd (in liquidation)’  

The warrant is addressed to:‘The sheriff of the magistrate’s court for the district of 
Dundee and all police officers’.  It reads: 

‘On the grounds set out in the affidavit of Marcel Edwin Nel there exist reasonable 
grounds for suspecting that the hereinafter mentioned property, books and 
documents belonging to Coinit Trading (Pty) ltd (hereiafter referred to as “ Coinit” are 
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concealed or at the hereinafter mentioned premises or otherwise within the area of 
jurisdiction of the Magistrate’s Court for the District of Dundee and are unlawfully 
withheld from the joint provisional liquidators of Coinit. 

  

You are hereby authorized and instructed to enter and search the hereinafter 
mentioned premises during the day, or any other premises or any person found on 
such premises or other premises and to take such property, books and documents 
into your possession and hand the same over to the said Marcel Edwin Nel or duly 
authorized representatives of the joint provisional liquidators of Coinit 

  

Such property, books and documents are as follows, namely; 

1.  All books, records and documents whether in hard copy format or electronic 
format belonging to and relating to Coinit; 

2. All movable property of whatsoever nature, inclusive office furniture, office 
equipment, computers, laptops and tablets; 

3.  Mechanical horses; 

4. Truck tractors; 

5.  Rigid trucks; 

6.  Earthmoving machinery and equipment; 

7. Buses; 

8.  Workshop and engineering equipment. 

You are further authorized and directed to enter and to search the following premises 
for the abovementioned purposes, namely; The whole of the premises situate at10 
Cable Street, Avon Industrial Area, Dundee’. 

  

[23]   The warrant authorizes and instructs the sheriff and all police officers 
only.  The sheriff and police officers are not authorized to authorize other persons. 
The sheriff and police officers must execute the warrant by themselves identifying 
the premises to be searched in terms of the warrant and to search the premises for 
property for books and documents belonging to Coinit. They must take what they 
have found into their possession and hand it over to Marcel Edwin Nel or the duly 
authorized representatives of the joint provisional liquidators of Coinit. 

  

[24]   It is common cause that when the warrant was executed, the sheriff and two 
police officers did not participate in the actual search and seizure.  Nel in the 
preliminary answering affidavit states that he was not present during the execution of 
the section 69 warrant.  He states that he had authorized the seventh 
respondent(Brent) his attorney, the ninth respondent(Maskell)  and the tenth 
respondent(Hankinson) to represent him during the execution of the section 
69 warrant, he briefed and tasked them to assist in the identification and collection of 
documents the subject of the warrant. Maskell and Hakinson are employees of Peter 
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Maskell Auctioneers.  He states that he also briefed and tasked Sean Morrow (the 
tenth respondent) who is an information technologist to examine computers and data 
storage devices for purposes of identifying data and electronic documents relating to 
the affairs of Coinit. 

  

[25]   Brent states that on 2 March 2020 Nel appointed him as their attorney.  On 2 
March 2020 he appointed Peter Maskell as their auctioneer, agent and valuators with 
effect from 2 March 2020 and authorized him to execute the section 
69 warrant.   Nel attaches as proof of appointment emails addressed to him and 
Peter Maskell dated 5 March 2020. The emails in respect of Maskell, that it is 
confirmed that he is appointed as auctioneer, agent and valuator for the provisional 
liquidators with effect from 2 March 2020 and that in addition he is appointed as 
agent for the provisional liquidators in executing the s 69 warrant.  The one to Brent 
states it is confirmed that he is appointed as attorneys for the provisional liquidators 
with effect from 2 March 2020.  The emails are from Nel. 

  

[26]   Brent states that on 5 March 2020 he visited the premises at 10 Cable Street, 
Avon Industrial Area, Dundee to execute the warrant.  The following persons 
accompanied him: 

1. Michael Kinsely an associate of his employed by Hay & Scott. 

2. Peter Maskell who was accompanied by Ian Hankinson his employee and Gail 
Horsely his other employee. 

3. Sean Morrow an IT specialist with two assistants Ryan Zwart and Cullen Morrow. 
Peter Maskell engaged Sean Morrow. 

4.  Peter Maskell’s loading staff. 

Brent denied that in executing the warrant they acted rudely, overbearingly, illegally 
or irregularly.  They acted with propriety throughout.  He states they arrived at the 
premises before 8.00am.  The sheriff Mbambo and an assistant accompanied 
them.  There were two police officers present to ensure law and order.  They were 
observers throughout.  The sheriff arranged for a locksmith to unlock the 
premises.  The locksmith arrived but his services were not required because the 
premises were opened for them. They exhibited the warrant to Fraser after he 
requested to see it. They executed the warrant by questioning the applicants who 
were there. They searched the premises and found a myriad of offices. The 
premises covered an area of 25 000 square meters.  He states that they found 
documents of Coinit showing transfers of interest to Coinit Club after the date of 
liquidation. They demanded to take the Coinit Club documents for investigation but 
the applicants were refusing.  It was agreed with Shabangu that they would place the 
documents in boxes and seal them until there was an agreement or court order.  The 
applicants did not want to agree but eventually accepted.  The documents are still 
sealed and kept in safe place.  All the computers have been cloned but have not 
been accessed.  They have offered the clones could be accessed and copied jointly 
or under supervision but this offer was refused.   He states that at all times they were 
acting as agents of the provisional liquidators. The sheriff and SAPS monitored and 
watched them. 
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[27]    In my view, unlike in Minister of Safety of Security & others v Bennet & 
others 2009 (2) SACR 17 (SCA) at para 21, where the deal related to the handling of 
potentially privileged documents, it is clear from the affidavit of Nel that there was no 
deal made with the applicants relating to the execution of the section 69 warrant in 
terms of which Nel can justify anything done not authorized by the warrant.  The 
affected persons as put by Brent ‘they had to and accepted’ what Brent wanted to do 
and what he claimed the warrant authorized him to do.  In my view, the issue is 
whether the persons who executed the warrant were authorized by the warrant to 
execute the warrant.  The further issue is whether the persons authorized to execute 
the warrant could delegate their authority to execute the warrant to others. 

  

 [28]    In Nadoo & others v Kalianjee NO & others 2016(2) SA 451(SCA) it was held 
that section a s69  a warrant differ from criminal warrants and it may not be 
scrutinized for technical imperfections like criminal warrants.  However, in my view, 
this does not mean that broad principles relating to entry, search and seizure 
warrants are not applicable to s 69 warrants.   Parties affected by s 69 warrant are 
entitled to the protection of their enshrined constitutional rights in no less measure 
than those affected by criminal warrants.  The rationale of the principles is that entry, 
search and seizure warrants impact on constitutionally enshrined rights of the 
affected persons, inter alia, right to dignity, privacy, freedom, security, trade and 
property which are held by all people . The general principles are some of the 
following: 

1.  The courts examine the validity both authority under which a warrant is issued 
and the ambit of its terms restrictively, and in bearing that section 14 of the 
Constitution entrenches everyone’s right to privacy, including the right not to have 
one’s person, home, or property searched, possessions seized.  See Thint (Pty) Ltd 
v National Director of Public Prosecutions & others ; Zuma & another v National 
Director of Public Prosecutions & others 2008(2) SACR 421 (CC) at para 76. 

2.  A person against whom a warrant has ex parte been issued is entitled to the copy 
of the warrant and the affidavit in support of the application for the issue of the 
warrant.  See Goqwana below at para 31. 

3.  The ex parte applications must be brought in utmost good faith. All material facts 
should objectively and fully disclosed including possible lack of authority on the part 
of the person applying for the warrant for consideration by the judicial officer. 
See Mineral Resources below at paras 105 and 112. 

4. Warrants that contain vague, unintelligible or overbroad provisions may be found 
to be invalid in its entirety.  See Zuma at 493. 

5.  The warrant must be executed strictly in its terms.  Participation in the execution 
of the warrant by persons not authorized by the warrant may result in the setting 
aside of the warrant.  See Mineral Sands Resources (Pty) Ltd v Magistrate of the 
District of Vredendal, Kroutz NO & others [2017] 2 All SA 599(CC).  

  

 [29]   The persons who entered the premises and conducted the actual search and 
seizure were all not authorized by the s69 warrant.  The warrant is vague to 
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authorize and instruct the sheriff and all police officers. It must specify the name of 
the sheriff and the names of the police officers to execute the warrant.  The persons 
to whom it is directed are entitled to deal with persons properly identified in the 
warrant and the persons identified in the warrant must take responsibility and 
account for the proper execution of the warrant. See Goqwana below at para 22. 

  

[30]   The warrant to authorize search of any other premises and any person found 
on such premises without identifying the other premises is vague and overbroad. 
Further, it is vague to authorize search and seizure of all books, records and 
documents whether in hard copy format or electronic format relating to 
Coinit.  Section 69(3) authorizes search and seizure of what belongs to the insolvent 
estate.   The magistrate did not have authority to extend the ambit of a warrant by 
covering any other premises and by including books, records and documents relating 
to Coinit.  

  

[31]   The affidavit in support of the application for the issue of the warrant was not 
presented to the persons in the premises; in particular, since the warrant was applied 
for ex parte.  The persons directed in the warrant to execute it did not present the 
warrant.  It is not surprising that there was no return of service of the warrant by the 
sheriff and no list of articles and documents seized was left with the applicants.  The 
applicants were also not served with the copy of the application for the warrant.   The 
failure deprived the persons affected by the warrant to exercise their right in relation 
to the warrant.  See Goqwana v Minister of Safety and Security NO & others 2016 
(1) SACR 384 (SCA) at para13. 

  

[32]   Nel contends that he authorized the persons who actually conducted the 
search and the seizure of articles and documents.  However, he himself was not 
authorized to execute the warrant and neither did he have authority to authorize 
other persons other than those authorized by the warrant to execute the warrant. 
Both the sheriff and police officers have not claimed to have authorized those who 
executed the warrant.  In fact, the names of the two police officers are unknown and 
it cannot be verified whether they were police officers and whether they executed the 
warrant. See Goqwana at paras16,2 and 22.  It is not a requirement as contended by 
the applicants that before Nel applied for the warrant, the Deputy Sheriff must have 
completed an inventory in terms of s69(1) of the Insolvency Act of 
property belonging to the insolvent estate.   The provisions of s 69(3) in my view are 
self-standing. 

  

Appointment of provisional liquidators 

[33]   Section 368 of the Companies Act 71 of 2008 provides that as soon as a 
winding-up order has been made in relation to a company, the Master may appoint 
any suitable person as provisional liquidator of the company, who shall give security 
to the satisfaction of the Master for the proper performance of his or her duties as 
provisional liquidator and who shall hold office until the appointment of a 
liquidator.   The Master is the officer of the High Court, referred to in s 2 of 
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the Administration of Estates Act No. 66 of 1965, who has jurisdiction over a 
particular matter arising in terms of this Act. The jurisdiction was defined as that in a 
winding-up by the Court.  The Master concerned is the Master who has jurisdiction in 
the area of the jurisdiction of the Court, which issued the winding up order.   

The Master is the only official authorized to appoint liquidators and provisional 
liquidators and to exercise certain powers in terms of the Act and the appointment 
cannot be made by the Court.  See City Capital SA Property Holdings Ltd v 
Chavonnes Badenhorst St Clair Cooper and Others 2018 (4) SA 71 (SCA) at para 
32. 

  

[34]   The provisional liquidators received the email from the Master dated 2 March 
2020 at 15h14 on 2 March 2020.  The email advised: ‘ that the Insolvency Panel 
convened on 2 March 2020, the Master is prepared to consider M.E. Nel, G.H. 
Philander and C.M. Penderis for appointment as provisional Trustee/ Liquidator in 
the matter of Coinit Trading (Pty) Ltd, provided the following is lodged with this office 
within 7 days hereof; 

1. Undertaking and Bond of Security together with Suretyship to the value of 
R100 000 000-00. 

2. Affidavit of Non-interest. 

3. Certified copy of the proposed provisional Trustee/Liquidator’s identity number. 

Should the abovementioned not be lodged as mentioned above, the matter will be 
reconsidered by Panel’.  

Nel in his preliminary answering affidavit states that the provisional joint liquidators 
accepted the abovementioned email as their appointment as joint provisional 
liquidators of Coinit and thereupon immediately set about investigating the affairs of 
Coinit. Brent in his answering affidavit states that by no later than 2 March 2020 Nel 
and Philander had met the requirements of the Master and Penderis met the 
requirements not later than 4 March 2020. 

  

[35]   The applicants contend that when Nel embarked on the liquidation process he 
had no authority to do so because he was only appointed a joint provisional 
liquidator with Philander and Penderis by the Master on 5 March 2020.  The 
certificate of their appointment issued in terms of Act bears the date 5 March 
2020.  The Master who is the fourteen respondent has not disputed what is reflected 
in the reading of the certificate that the joint provisional liquidators of Coinit were 
appointed on 5 March 2020.  The Master has not stated that he appointed the 
provisional liquidators on a date prior to 5 March 2020, the date reflected in the 
certificate of appointment. It may be accepted that it is not a requirement of 
the Companies Act that that the provisional liquidator be appointed by a certificate 
of appointment. However, where the evidence of the appointment is a certificate of 
appointment and the contents of such certificate is not disputed or corrected by the 
person who issued the certificate and who made the appointment it makes it difficult 
to contend otherwise than what is contained in the certificate.  It is of no help that Nel 
and the other joint provisional liquidators complied with all the requirements for 
appointment as provisional liquidators before 5 March 2020 or that they assumed 
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that they were appointed before 5 March 2020.  No person in terms of the 
Companies Act 71 of 1973 or the Insolvency Act can act as a provisional liquidator 
before being appointed by the Master of the High Court.  It is difficult to understand 
how Nel an attorney could construe the above quoted email of 2 March 2020 as an 
appointment as a provisional liquidator.  It unequivocally stated that the Master was 
prepared to consider named persons for appointment. 

  

[36]  Nel in the affidavit in support of the s69 warrant application deposed to on 4 
March 2020  attached the provisional liquidation order of Coinit but attached no 
document to  prove that he was appointed a provisional liquidator.  He stated that 
pursuant to the winding up of Coinit on 28 February 2020 he, Philander and Penderis 
were appointed by the Master provisional liquidators of Coinit.  He stated that they 
have been in office for a very limited period of time without specifying the time.   He 
then stated that on 3 March 2020 he attended the premises of Coinit for purposes of 
identifying and taking control of the movable property, books and records of Coinit 
where he introduced himself as one of the joint provisional liquidators of Coinit.  In 
my view, although Nel claims that it is only from 4 March 2020 after the Master’s 
requirements in respect of Penderis were met that he started to act as joint 
provisional liquidator he is misleading.  He mislead the magistrate, from 2 March 
2020 he started acting as joint provisional liquidator when he knew that he could not 
do so.   Philander and Penderis who are curiously silent as to when they were 
appointed provisional liquidators could not retrospectively condone what Nel did 
before they were appointed provisional liquidators. 

  

[37]   Nel all along knew that joint provisional liquidators would be appointed.  He 
knew that by 2 March 2020 not all three joint provisional liquidators had complied 
with requirements of the Master and those that had not complied with the 
requirements of the Master could not act as joint provisional liquidators.  He knew 
that as a joint provisional liquidator he could not alone act in matters relating to the 
affairs of the company in liquidation. Joint provisional liquidators must all act as 
one.  Nevertheless, he proceeded to act as joint provisional liquidator. He further 
failed to disclose to the entities he communicated with and to the magistrate that the 
other or others were in the process of being appointed as joint provisional 
liquidators.  He conveyed in his affidavit before the magistrate that he was one of the 
appointed provisional liquidators, which he knew, was not correct.  He proceeded to 
appoint on 2 March 2020 other persons including Brent, Peter Maskell whereas the 
three joint provisional liquidators could only make those appointments.  In my view, 
the evidence show clearly that the Master appointed Nel, Philander and Penderis 
joint provisional liquidators Coinit on 5 March 2020 and I so find. 

  

Acts performed prior to 5 March 2020 not invalid 

[38]   Nel, Philander and Penderis contend that the application for the s69(3) warrant 
on 4 March 2020 in the absence of appointment as provisional liquidators constitute 
a formal defect contemplated in section 157(1) of the Insolvency Act 24 of 
1936 due to the following circumstances: 
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‘1. On 28 February 2020 Coinit was placed under provisional liquidation and the 
Master was directed to appoint a liquidator forthwith. 

2.  On 2 March 2020, a notice was posted on the notice board at the Master’s office 
reflecting the names of Nel, Philander and Pendertis as provisional joint liquidators of 
Coinit. 

3. On 2 March 2020, the Master panel responsible for insolvency appointments in 
writing appointed the provisional liquidators and produced a file note to that effect. 

4.  On 2 March 2020, the provisional liquidators received an e-mail from the Master 
that he was prepared to consider their appointment as provisional liquidators 
provided an undertaking and bond of security together with suretyship to the value of 
R100 million , an affidavit of non-interest and a certified copy of their identity books 
are lodged within seven days, and should the requested documents be lodged the 
matter will be reconsidered by the panel. 

5.  All the documents required in respect of Nel were filed on 2 March 2020, in 
respect of Philander on 3 March 2020 and in respect of Penderis before 11h30 on 4 
March 2020. 

6.  By the time an application for s69 warrant was moved on the afternoon of 4 
March 2020 the Master’s requirements for the appointment had been met. 

7.   The certificate of appointment was issued on the same day as the execution of 
the section 69 warrant on 5 March 2020.’ 

  

[39]   The respondent contend that the above-mentioned factors show that the joint 
provisional liquidators acted bona fide.  The documents seized that do not belong to 
Coinit should be returned, it argued. The joint provisional liquidators are entitled to 
and should keep the documents belonging to Coinit.  The issue constitutes, it is 
contended, a formal defect envisaged in section 157(1) and (2) of the Insolvency 
Act , which provides: 

‘(1) Nothing done under this Act shall be invalid by reason of a formal defect or 
irregularity, unless a substantial injustice has been thereby done, which in the 
opinion of the court cannot be remedied by any order of the court. 

(2) No defect or irregularity in the election or appointment of a trustee shall vitiate 
anything done by him in good faith.’ Reference is made to Swart v Starbuck and 
others 2017(5) SA 370 (cc) at 385 para 40 it was held: ‘ In addition, to ss(1), ss(2) 
makes plain that no defect or irregularity in the appointment of the trustees can 
vitiate anything done by them in good faith. If there were a defect or irregularity in the 
appointment of the trustees, this would not vitiate the sale of the properties if the sale 
of the properties were effected in good faith’.  The respondents contend that acts 
performed prior to 5 March 2020 by the joint provisional liquidators are not 
invalid.  Further, it is argued, section 375(4) of the Companies Act 1973 provides the 
acts of a liquidator shall be valid notwithstanding any defects that may afterwards be 
discovered in his appointment or qualification. The respondents’ argument that acts 
otherwise invalid are automatically validated in terms of the quoted provisions is 
misdirected.  The court must decide whether in the facts and circumstances of a 
particular case the particular act should be found to be valid or not.  In the case 
where the person knew of the defect in his/her appointment but committed the act in 
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question and he is unable to explain what caused him to commit the act in question, 
in my view, the court would not found his act valid except if it is shown to be in the 
interest of innocent third parties. 

  

[40]   The applicants contend that the communication between Nel and the Master’s 
office made it abundantly clear that no appointment of provisional liquidators had 
been made but it was being considered.  Nel was an attorney and a liquidator of 
companies.  He was receiving legal assistance from another attorney Brent.  Both 
Philander and Penderis were liquidators of companies. They must have been familiar 
with the communication from the Master’s office relating to the appointment of 
liquidators as well as the legislation regulating the appointment of liquidators.  They 
were under no allusion that appointment of liquidators is done by the Master by a 
certificate of appointment.  There was no urgency, which necessitated them to act as 
joint liquidators before the Master appointed them.  The applicants contend that Nel 
well knowing that he had not yet been appointed a joint provisional liquidators held 
himself out to financial institutions as a joint provisional liquidator of Coinit.  He an 
officer of the court deposed to an affidavit that he had been appointed with others as 
joint provisional liquidators. He caused Brent to appear before a judicial officer and 
move an application supported by averments in a founding affidavit he knew to be 
false in order to be issued with a warrant of search and seizure. He held back from 
the applicants the affidavit with false averments and directed the execution of the 
unlawfully obtained warrant. Nel with Brent directed the execution of the warrant in 
manner contrary to its terms.  They knew that the sheriff and the police were to 
execute the warrant but instructed other persons to execute the warrant.  They knew 
that the warrant could only authorize removal of articles and documents belonging to 
Coinit.  However, they removed personal computers of Samantha and Belinda and 
cloned them.  Further, they removed documents and keep documents that they had 
not identified to belong to Coinit. 

  

[41]    It remains, in my view, unexplained why Nel decided to act as a joint 
provisional liquidator before he was so appointed.  Nel as an attorney and liquidator 
of companies knew better.   There are no basis to hold that Nel when he held himself 
as an appointed provisional liquidator of Coinit before he was appointed he was 
acting bona fide. I must accept that it has not been shown that he acted 
with ulterior motive.  However, I find that he acted in a reckless manner.  Philander 
and Penderis made common cause with Nel.  They have totally failed to objectively 
and independently apply their own mind to the issues although they were appointed 
to make their own independent professional input.   Their silence coupled with the 
fact that they were to benefit from the activities of Nel justify in tying them up with the 
mishaps of Nel. 

 

[42]   It must be pointed out that Nel was neither a trustee as envisaged in section 
157(1) and (2) of the Insolvency Act and neither was he a liquidator as envisaged 
in section 375(4) of the Companies Act 1973.  There must be basis for including a 
provisional liquidator in the said provisions. The Acts distinguish the appointment 
and functions of trustees, provisional liquidators and liquidators.  Since the 
provisions do not include a provisional liquidator, the inclusion of a provisional 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s157
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s157
http://www.saflii.org/za/legis/consol_act/ia1936149/
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liquidator cannot be done through a process of interpretation, a provision in the 
statute including the provisional liquidator must be found otherwise the provisional 
liquidator is excluded.  Even if the said provisions include a provisional liquidator 
there was no defect in the appointment of Nel as a provisional liquidator and it 
remains a valid appointment with effect from 5 March 2020. There are no basis and 
no power to backdate it to 2 March 2020.   In addition, the applicants are not seeking 
to set aside an act performed by Nel but a section 69 warrant issued by the 
magistrate.   It is only the court, which may on proper grounds review and set aside 
the section 69 warrant.  I am unable to find that Nel was entitled to act as provisional 
liquidator before his appointment on 5 March 2020.  I further find that I have no 
power to declare acts performed by Nel as a provisional liquidator before he was 
appointed a provisional liquidator valid. Even if I had such a power no basis has 
been shown to exercise such a power. 

 

  

 Application for leave and authority to oppose and appoint attorneys and 
counsel 

[43]   The fourth, fifth and sixth respondents seek leave and authority in terms of 
s386(4)(a) read with s 386(5) of the Companies Act 1973 and further read with item 
9(1) of Schedule 5 of the Companies Act 2008 from this court to oppose the 
application and appoint attorneys and counsel for the said purpose and to pay the 
costs and disbursements of such attorneys and counsel on the scale as between 
attorney and client. Nel states that the Master cannot convene the first creditors’ 
meeting due the lockdown restrictions due to the Covid-19 pandemic. He states it is 
in the best interest of the creditors of Coinit and also the creditors of Bluebay and D 
H Machine  to grant the leave.  The application is opposed by the applicants. 

  

[44]  Section 386(4)(a) provides that a liquidator with authority granted by meeting of 
creditors or on the directions of the Master shall have the power to bring or defend in 
the name and on behalf of the company legal proceedings of a civil nature. Section 
386(5) provides that the court may grant leave to the liquidator to do anything, which 
the Court may consider necessary for winding up the affairs of the company and 
distributing its assets.  The court is granted wide powers to authorize anything 
necessary for winding up the affairs of the company.  The application although it is 
brought against Nel, Philander and Penderis in their official capacity, it is not brought 
against the company in liquidation.  It is therefore not necessary for Nel. Philander 
and Penderis to seek leave to defend the application. Compare position of liquidator 
acting in his official capacity but not on behalf of the company in liquidation See 
Henochsberg on the Companies Act 71 of 2008 vol 2 APP1-123 (Issue).  Even if, 
Nel, Philander, Penderis were sued in the name and on behalf of the company in 
liquidation, it would mean that it is not necessary for them to obtain leave to oppose 
the application in the name and on behalf of the company in liquidation because they 
cannot stop the applicants from suing them in that capacity. Further, in view of 
findings made hereinabove, Nel, Philander and Penderis have not shown that it is in 
the interest of the company in liquidation or its creditors or those of Bluebay or D H 
Machine to grant the leave they seek.  

http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s386
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s386
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s386
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
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 [45]   The applicants in the notice of motion sough costs against Nel, Philander and 
Penderis in their personal capacity on scale of attorney and client. The seventh 
respondent Roderick Brent opposed the application and he deposed to an answering 
affidavit.  He is as far costs are concerned in the same position as the fourth, fifth 
and sixth respondents.  The applicants argue that in essence the relief sought is 
against the fourth, fifth and sixth respondents in their personal capacity. They acted 
in their personal capacity before they were appointed joint provisional liquidators of 
Coinit. 

  

[46]   Nel in the supporting affidavit states that he acted in good faith in the best 
interest of the creditors of Coinit.  He states that at all times he acted under bona 
fide impression that he had been appointed as provisional liquidator of 
Coinit.   Philander and Penderis participated in and consented to his actions in good 
faith in pursuit of the interests of the Creditors of Coinit.  He reiterates the 
communication with the Master’s office and their compliance with the Master’s 
requirement, which caused him to assume that he had been appointed the joint 
provisional liquidator of Coinit.  He insists that by11h30 on 4 March 2020 all the 
provisional liquidators were lawfully entitled to act as provisional liquidators of 
Coinit.  The absence of the certificate of appointment when he applied for 
the section 69 warrant on 4 March 2020 is a formal defect which does not affect the 
validity of the warrant.  

  

[47]   Nel states that convening of the first meeting of creditors is done by the 
Master.  There are in excess of one thousand creditors of Coinit.  Convening of such 
a number of persons shall be a contravention of the lockdown rules.  He insists that 
he was entitled to appoint persons to assist in the execution of the warrant.  He 
denies that the warrant was void for being overbroad and vague. It is significant, in 
my view, that Nel, Philander and Penderis made themselves available for 
appointment as liquidators of companies.  They conveyed the impression that they 
possessed the necessary expertise and knowledge to act competently as 
liquidators.  I do not see how the court can grant Nel leave to defend what he was 
not supposed to do.    Nel has not indicated whether Master was requested to give 
consent to the joint provisional liquidators to oppose on behalf of the Coinit the 
application and to appoint attorneys and counsel for the purpose.  In my view, for all 
the above mentioned reasons, the application falls to be refused. 

  

[48]   Nel applied for the s69 warrant before the magistrate without having been 
granted authority either by the first creditors meeting or the Master or by the court.  If 
he was a duly appointed joint provisional liquidator and he was acting with 
concurrence of the other joint provisional liquidators he would have been doing an 
act, which was part of his duties as a provisional liquidator.  Leave in terms 
of s368 is necessary in the case of civil proceedings.  The application 
for s69 warrant is not civil proceedings.  There is no prescribed formal procedure to 
be followed, no rules for any hearing, no record of the proceedings is kept, no 
judgment with reasons is given, there is no appeal, and no order of costs can be 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s69
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s69
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s368
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s69
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made.  It may be done ex parte or on notice depending on the circumstances of each 
individual case. 

  

Leave to amend notice of motion 

 [49]    In prayer 1.5 of the notice of motion, the applicants sought an order: ‘that the 
fourth, fifth, sixth, seventh, eighth, ninth and tenth respondents are prohibited from 
using any document or any copy of any document removed from the Premises in any 
legal proceedings.’ The amendment seeks to add the following at the end of prayer 
1.5:’ or obtained from Absa Bank Limited and or Nedbank Limited and/or Bidvest 
Bank Limited and /or the FSCA in any legal proceedings.’  The motivation for the 
amendment is that Nel before 5 March 2020 held out to the mentioned financial 
institutions that he was an appointed joint provisional liquidator and he requested to 
be furnished with financial information relating to Coinit.  The fourth, fifth and sixth 
respondents oppose the application for leave to amend in that as joint provisional 
liquidators of Coinit they are entitled to obtain financial information of Coinit.  In my 
view, the respondents are not entitled to financial information of Coinit, which was 
furnished to them as a result of any request made by them before 5 March 2020.  In 
the result, the leave is granted to amend prayer1. 5 of the notice of motion by adding 
the sought amendment with addition ‘furnished in terms of a request made before 5 
March 2020’.  The costs for the application for leave to amend to be costs in the 
application. 

  

Costs 

 [50]   The applicants initially sought costs of three counsel de bonis propriis and on 
a punitive scale. During the hearing, counsel did not persist with an order of costs of 
three counsel but confined himself to the costs of two counsel nor with an order of 
costs on a punitive scale. Counsel for the fourth, fifth and sixth respondents argued 
that it would be improper to grant an order of costs de bonis propriis without referring 
the matter to oral evidence and finding that the fourth, fifth and sixth respondents 
acted mala fide.  Further, he argued that personal costs order could not be made 
against the mentioned respondents because they were cited in the proceedings in 
their official capacity only. 

  

[51]   It is correct that the said respondents are cited in their official capacities.  The 
case made and proved against them is that although subsequently appointed joint 
provisional liquidators, they recklessly acted as joint provisional liquidators before the 
Master appointed them joint provisional liquidators. They were not authorized to act 
on behalf of the company in liquidation and therefore the company in liquidation 
should not be mulcted with the costs.   Secondly, the fourth, fifth and sixth 
respondents have been given a full opportunity to present their version and from 
inception knew that costs were sought against them de bonis propriis on attorney 
and client scale.  I have found that they acted recklessly in acting as provisional 
liquidators before they were so appointed.  They also acted recklessly in failing to 
ensure that a section 69 warrant issued at their instance was proper and properly 
executed.  It is not a requirement that mala fide be shown before an order of 
costs de bonis propriis is made. It may be made in an instance of reckless conduct 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s69
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or improper conduct.  Their conduct is a gross material deviation from the expected 
reasonable conduct of the holder of such an office. See Bell v Bell’s Trustee 1909 TS 
51 at 62; The Master v Atherstone 1937 CPD 394 at 401.  They recklessly exposed 
the company in provisional liquidation to costs.  In my view, it is in the interest of 
justice that the fourth, fifth and sixth respondents be ordered to pay costs de bonis 
propriis together with Brent. 

  

 [52    In the circumstances, the warrant falls to be set aside on the basis that Nel 
had no authority to apply for the warrant on 4 March 2020 and he failed to disclose 
full and correct facts to the magistrate.  Secondly, the warrant in the respects 
mentioned was vague and overbroad.  Thirdly, the warrant was not served without 
the supporting affidavit to the affected persons.  Thirdly, the persons directed to 
execute the warrant failed to do so and allowed persons not authorized by the 
warrant to execute the warrant.  Fourthly, in the execution of the warrant items, 
books, documents not shown to belong to Coinit were removed. 

  

[53]       I, accordingly, make the following order. 

            

           A. The application is granted and it is ordered as follows; 

  

1. The departure from the normal Rules of the Court is condoned and this 
application is entertained as one of urgency in terms of Uniform Rule 6(12). 

1.27cm; margin-bottom: 0cm; line-height: 150%">   

2. The decision by the Magistrate on 4 March 2020 to issue and authorize the 
document styled: 

Warrant of search for and take possession in terms of section 69(3) of 
the Insolvency Act No. 24 of 1936 of property belonging to Coint Trading 
(Pty)     Limited(In liquidation’(the warrant) is reviewed and set aside. 

  

3. The execution of the warrant is declared unlawful and it is reviewed and set 
aside. 

  

4.  The fourth, fifth sixth, seventh, eighth, ninth and tenth respondents are 
ordered and directed to return every item and every copy made of every item 
removed on 5 March 2020 from the premises situated at 10 Cable Street, 
Avon Industrial Area, Dundee (the Premises) and to delete all such 
documentation from any device on which they are copied or saved within 24 
hours of this order. 

  

5.  The fourth, fifth, sixth, seventh, eighth, ninth and ten respondents are 
prohibited from using any document or any copy of any document removed 

http://www.saflii.org/cgi-bin/LawCite?cit=1909%20TS%2051
http://www.saflii.org/cgi-bin/LawCite?cit=1909%20TS%2051
http://www.saflii.org/cgi-bin/LawCite?cit=1937%20CPD%20394
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s6
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s69
http://www.saflii.org/za/legis/consol_act/ia1936149/


271 
 

from the Premises on 5 March 2020   or obtained from Absa Bank Limited and 
or Nedbank Limited and/or Bidvest Bank Limited and /or the FSCA in any 
legal proceedings as a result of a request made by any of respondents before 
5 March 2020.  

  

6.  The fourth, fifth, sixth, seventh, eighth, ninth and tenth respondents are 
directed to unlock and release from attachment pursuant to the Warrant every 
item seized, secured or locked up within 24 hours of this order. 

  

7. The fourth, fifth and sixth respondents in their personal capacity together 
with seventh respondent, jointly and severally, the one paying the others to be 
absolved to pay costs of the application including costs of two counsel where 
so employed. 

  

B    The application for leave and authority to oppose the application is 
refused.         Costs to be costs in the main application.               

  

C    The application for leave to amend notice of motion is granted.  Costs to 
be costs in the main application. 

  

  

Van der Merwe v Empedocles NO and Others (33977/2020) [2020] ZAGPJHC 
282 (9 November 2020) 

Winding-up of company- company be compulsorily wound up on grounds that it was 
unable to pay its debts and was also both factually and commercially insolvent- that 
the special resolution previously placing the company into voluntary liquidation be 
set aside, including the appointment of the first and second respondents as 
provisional liquidators in the voluntary liquidation process, as envisaged in s 354 of 
the Act-. proceedings thus far conducted in the voluntary winding-up of the company 
are hereby confirmed, including the appointment of the first and second respondents 
as joint liquidators. 

   

 

This matter came before me in the urgent court. Although the first and second 
respondents raised an objection in their answering affidavit to the matter being 
enrolled by way of urgency, the objection was not pursued at the hearing of the 
matter on 5 November 2020. One of the grounds of urgency was, inter alia, that the 
company sought to be compulsorily wound-up in these proceedings had disposed of 
its assets to another entity, Cotect Industrial Paints CC, (‘Cotect’), both entities 
having been represented at the time by one, Mr De la Rey (‘De La Rey’) and that the 
applicant had obtained reliable information that Cotect (controlled by De La Rey) is 



272 
 

presently taking active steps to sell of all its assets and that Mr De La Rey’s intended 
emigration to Australia is likely imminent. I was satisfied that the matter was urgent 
and I enrolled it as such. 

[2] On 2 July 2020, De La Rey, a director of Bio Schnell (Pty) Ltd (‘the company’), 
passed a special resolution that the company be placed under a creditors’ voluntary 
winding-up in terms of s 349, read with s 351(1), of the Companies Act 61 of 1973 
(‘the Act’). The special resolution was duly registered on 8 July 2020. 

[3] Pursuant thereto, on 6 August 2020, the first and second respondents were 
appointed as the joint provisional liquidators in the voluntary winding-up of the 
company. 

[4] On 26 October 2020 the applicant, a creditor of the company, launched an urgent 
application in terms of s 246(1)(e) of the Act, seeking an order that (i) the company 
be compulsorily wound up on grounds that it was unable to pay its debts and was 
also both factually and commercially insolvent and (ii) that the special resolution 
previously placing the company into voluntary liquidation be set aside, including the 
appointment of the first and second respondents as provisional liquidators in the 
voluntary liquidation process, as envisaged in s 354 of the Act.   

 

Background facts 

[5] During September 2018, the applicant learnt that De La Rey had unlawfully 
attempted to dispose of the applicant’s 10% shareholding in the company to a third 
party without the applicant’s knowledge or consent. Upon learning of this, the 
applicant launched an application in this court against the company under case 
number 18/45358 for the production of company records, as envisaged in s 24(3)(b) 
of the Act, which relief was aimed at safeguarding his interests as a registered 
shareholder of the company. The application, which was opposed, became settled 
between the parties, inter alia, on the basis that the company pay the applicant’s 
taxed costs on a scale as between party and party. A bill of fees and disbursements 
was taxed by the Taxing Master on 25 May 2020 in the amount of R107 272.66. 

[6] The amount remained unpaid, prompting the applicant to have a warrant of 
execution issued for purposes of attaching the movable property of the company. 

[7] On 23 June 2020, the Sheriff proceeded to execute the warrant by attending at 
the business premises of the company and demanding payment of the sum of R107 
272.66. The Sheriff’s return of service filed of record indicates that De La Rey 
informed the Sheriff that the company was unable to pay the debt, either in part or in 
full, however, certain movable assets of the company were attached having an 
estimated value in excess of the value of the company’s indebtedness to the 
applicant. Pursuant to such attachment, Cotect (represented by De La Rey), laid 
claim to ownership of the attached assets on the basis that same had been 
purchased by it in March 2020 from the company (also represented by De La Rey) 
for the sum of R500 000.00. Interpleader proceedings were thereupon instituted by 
the Sherriff and affidavits were filed by the relevant parties. The proceedings were 
opposed. The interpleader action was heard on 20 August 2020 in this court. In the 
absence of appearance on behalf of Cotect or the company, the court dismissed 
Cotect’s claim and ordered it to pay the applicant’s costs.  Interestingly, the self-
same De La Rey was at all relevant and material times the sole member of Cotect 
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and in control of its business. It is not in dispute that Cotect then conducted and still 
conducts the same business as that of the company (presently in voluntary 
liquidation). When the attorneys representing the company withdrew from 
representing it on 7 August 2020, they notified the applicant that the company had 
‘applied for liquidation’. 

[8] The applicant thereupon instructed his attorneys of record to obtain confirmation 
of the status of the company. Various steps were taken by the attorneys, 
including, inter alia, addressing correspondence to the Master’s office, which went 
unanswered during the national lockdown period. Eventually the applicant’s attorney 
enlisted the help of a specific professional liquidator to make enquires as to the 
status of the company through the latter’s own professional contacts. 

[9] Through the said liquidator’s endeavours, on 2 October 2020, the applicant 
obtained confirmation from documentation obtained from the Master’s office that the 
first and second respondents were appointed as provisional liquidators on 6 August 
2020 in the voluntary winding-up of the company. On 19 October 2020, confirmation 
was obtained from the CIPC that a special resolution for the voluntary liquidation of 
the company had been registered on 8 July 2020. On 23 October 2020, the applicant 
obtained copies of the certificates of appointment of the first and second 
respondents, the CM 100 and the relevant resolution, from which it was noted that 
the company had been placed in voluntary liquidation by way of special resolution in 
terms of ss 349 and 151 of the Act, on 7 July 2020. The statement of affairs that was 
lodged by the company recorded unsecured creditors in a globular amount 
exceeding R2 million, preferent creditors in an undisclosed amount and that the 
company possessed no assets whatsoever. 

[10] It is apparent from a reading of the papers that De La Rey had, during March 
2020, sold assets belonging to the company to Cotect at a time when he well knew 
that the applicant had been pursuing his rights as shareholder of the company. He 
had also filed a special resolution to place the company in voluntary liquidation on 2 
July 2020, at the time, well knowing that the applicant had an unpaid claim, as 
creditor, against the company in respect of the applicant’s unpaid taxed bill of costs, 
yet De La Rey failed to include the applicant’s claim in the statement of affairs that 
was lodged. It is clear from what is contained in the statement of affairs that the 
company is indeed factually insolvent in that its liabilities (more than R2 Million) far 
exceed its assets (nil). 

[11] The plot thickens, in that the applicant also managed to obtain copies of letters 
that had been sent by De La Rey to all previous customers of the company during 
February and March 2020. In one such letter, dated 28 February 2020, De La Rey 
informed company’s clients that the company was ‘closing due to insolvency’, and 
that it had ‘applied for liquidation’. In another letter, dated 7 March 2020, De La Rey 
informed clients of the company that ‘all invoicing should in future be done through 
Cotect and that payments should in future be made to Cotect’. It is not in dispute on 
the papers that Cotect was selling products that had been manufactured by the 
company in the course of its business. The stage was being set[1] for a diversion of 
the company’s business to Cotect, a disposition of the company’s assets to Cotect 
and a voluntary winding-up of the company (which eventuated in July 2020). The 
inference is inescapable that all this was meticulously planned, possibly so, to 
frustrate the applicant’s rights as shareholder. 

http://www.saflii.org/za/cases/ZAGPJHC/2020/282.html#_ftn1
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[12] On 19 October 2020, the applicant discovered that De La Rey was engaging in 
negotiations for the sale of the business of Cotect, which, as irony would have it, 
happened to be pursued with the applicant’s present employer, who not only 
informed the applicant thereof but also informed the applicant of the fact that De La 
Rey had expressed his intention to emigrate to Australia as soon as Cotect was sold. 

[13] Lastly, it is not in dispute that the company no longer conducts business, and as 
such, has no employees. It also has no assets as indicated in the statement of 
affairs. 

 

Evaluation 

[14] It is common cause between the parties on the papers that the company should 
indeed be placed in compulsory liquidation and that an application be made to the 
Master in due course for a section 417 and 418 enquiry be conducted, inter alia, to: 
(i) establish what led to the liquidation of the company; (ii) the actuality and extent of 
possible wrongdoing on the part of De La Rey in the management and conduct of 
the affairs of the company; and (iii) whether an impeachable disposition of assets 
has taken place. 

[15] It is trite that section 417 does not apply in voluntary windings-up. See: Michelin 
Tyre Company (South Africa) (Pty) Ltd v Janse Van Rensburg and 
others (198/2001) [2002] ZASCA 55. 

[16] The parties agreed that a compulsory winding-up order should be made in 
respect of the company being voluntarily wound up, as envisaged in section 
346(1)(e) of the Companies Act, given the state of the demonstrated factual and/or 
commercial insolvency of the company. They are also of the same mind that the 
facts and circumstances pertaining to De La Rey’s conduct, referred to earlier, 
warrant the conduct of a section 417 or 418 enquiry. 

[17] The parties however differ as regards the ambit of the relief sought in terms of 
section 346(1)(e) of the Act and how the resultant compulsory liquidation process is 
to be managed. The dispute may be elucidated in reference to the opposing 
contentions advanced on behalf of the parties: 

 

Applicant’s case 

[18] The applicant seeks an order in terms of s 354 of the Act for the setting aside of 
the voluntary winding-up of the company. It is the Applicant’s wish for the 
compulsory winding-up process to start afresh, given that the voluntary winding-up 
proceedings have been tainted with the brush of deceit and duplicity of De La Rey, 
evidenced by his calculated conduct in failing to disclose the existence of applicant’s 
claim in the voluntary liquidation process, including his failure to disclose the 
duplicitous sale of company assets to Cotect, or indeed his membership in Cotect, to 
the appointed liquidators and other stakeholders. Since the present liquidators were 
nominated by De La Rey (as well as by juristic entities that are either under his 
control or with which he is associated) for appointment as provisional liquidators in 
the voluntary liquidation process, they are thus perceived by the applicant to lack 
impartiality or to have been manipulated by De La Rey. 

http://www.saflii.org/za/cases/ZASCA/2002/55.html
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[19] The applicant’s counsel submitted that in terms of section 368 of the Act, in the 
normal course, a provisional liquidator holds office until the appointment of a final 
liquidator. However, where the court is requested to exercise its discretion in making 
an order in terms of section 354 of the Act, if satisfied that the voluntary winding-up 
proceedings should be discontinued or terminated by way of an order setting same 
aside, then once such an order is given, the voluntary winding-up is terminated, 
resulting ex eo in the termination of the appointment of the liquidators. Reliance for 
such proposition was placed on what is stated in Henoschsberg,[2] namely, that 
‘once appointed, a provisional liquidator continues to hold office until a liquidator is 
appointed or the winding-up terminates.’   The applicant further submits that section 
346(1)(e) of the Act, which makes provision for a creditor’s winding-up by order of 
court, is to be read with s 344 of the Act, which section enumerates various grounds 
of insolvency, one or the other of which are required to be established in such an 
application. 

[20] The applicant submits that the only provision contained in the Act for the 
discontinuance of voluntary winding-up proceedings is that contained in section 354 
of the Act, which provides for the termination of winding-up proceedings by an order 
of court setting same aside. Thus, once an order is given in terms of section 354 of 
the Act, the voluntary winding-up terminates. If an order is thereafter given in terms 
of section 346(1)(e) of the Act, the company is placed under compulsory winding-up 
in which event, so the argument developed, section 368 of the Act should again be 
applied whereby the Master is tasked with appointing a suitable person as a 
provisional liquidator to hold office until the appointment of a liquidator. The applicant 
submits that there is no provision in the Act that expressly deals with a conversion of 
a voluntary winding-up into a compulsory winding-up by order of court, nor do any of 
the common law authorities, which make mention of such terminology, indicate how 
such a ‘conversion’ is to take place or what process will apply to such conversion. 

[21] The applicant’s case is essentially centred on the need for an enquiry to be 
conducted in terms of ss 417 and 418 of the Act. 

 

First and Second Respondents’ case 

[22] On behalf of the present liquidators, it was argued that the SCA and lower courts 
have recognised the concept of a conversion of a voluntary liquidation into a 
compulsory liquidation under the framework of section 346(1)(e) of the Act. The 
liquidators oppose their removal by means of a setting aside of their appointment, as 
sought by the Applicant, contending that the applicant has not relied on, nor has he 
established any irregularity committed by them in the execution of their duties, nor 
any impropriety on their part on such as collusion between De La Rey and 
themselves. They do, however, support a conversion from a voluntary liquidation into 
a compulsory liquidation. The respondents submit that the date of the liquidation is, 
in terms of s 352 of the Act, the date on which the special resolution was registered. 
Reliance was placed on the provisions of section 388 of the Act[3] for the proposition 
that the court may determine any question arising in the voluntary winding-up of a 
company upon application to it by the liquidator or any member or creditor. 

[23] The first and second respondents submit that it would be just and beneficial for 
the voluntary winding-up to be converted into a compulsory winding-up and to allow 
the liquidation process to continue thereafter without having to start the process 

http://www.saflii.org/za/cases/ZAGPJHC/2020/282.html#_ftn2
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afresh and, given that there are currently duly appointed provisional liquidators, if the 
voluntary winding-up is not set aside ie terminated by order of court, their 
appointment will continue.  It was submitted during oral argument presented at the 
hearing that the second meeting of creditors has been advertised in the Government 
Gazette to be held on 11 November 2020 and at which meeting, the creditors of the 
company, including the applicant, whose claim the respondents will recognise, will all 
have the opportunity to nominate the Liquidator/s. In any event, so the argument 
developed, the applicant could avail himself of the right in terms of s 374 of the Act to 
approach the Master for appointment of a third liquidator, as nominated by the 
Applicant. It was further argued that the urgency of the matter (urgency having been 
recognised by the court) and the need to conduct a section 417 enquiry, that is, 
before Mr De La Rey has the opportunity to leave the country, dictates that the whole 
process should advance without delays associated with having to start afresh. 

[24] Ultimately, so it was contended, the compulsory liquidation can proceed without 
setting aside the voluntary liquidation or removing the current provisional liquidators 
from office. Upon conversion, the process of compulsory liquidation can commence 
at full tilt so that (final) liquidator/s may be appointed. 

 

Relevant Jurisprudence 

[25] Before evaluating the opposing contentions of the parties, it is apposite, at this 
juncture, to set out how courts have approached the debated issue of a conversion 
from voluntary liquidation to compulsory liquidation. It has regrettably not been 
possible, in the short time in which I have had to prepare this judgment, to conduct 
extensive research on the subject. 

[26] In the Michelin Tyre Company supra, at par 4, the following was said: 

“ There are at least two ways of procuring a s 417 enquiry even in a voluntary 
winding-up. The first is to convert the winding-up into a winding-up by 
the court under s 346(1)(e); and the other is an application to court under s 
388 for leave to convene an enquiry.” (own emphasis) 

[27] In Corigrain Trading SA v Resora (Pty) Ltd 2004 (2) SA 348 (W), the court 
recognised relief in the form of a conversion of a voluntary winding up into a winding-
up by the court pursuant to s 346(1)(e) of the Act. In that case, the applicant had 
applied in a Local Division for a voluntary winding-up in terms of ss 349 and 351 of 
the Companies Act 61 of 1973 to be converted into a winding-up by the Court 
pursuant to s 346(1)(e) of the Act. The founding affidavit stated that the respondent 
was indebted to the applicant for the sum of R18 755.02, being the taxed costs of an 
order obtained against the respondent in March 2002, and for a sum of money plus 
interest arising from a judgment awarded in favour of the applicant in the Cape 
Provincial Division in April 2003. It was alleged that the respondent was unable to 
pay the debts. On 13 March 2003 an attempted execution of the writ of execution 
issued pursuant to the costs order and taxed bill concerned was unsuccessful in 
effecting any payment at all. The address at which service of the writ occurred was 
the place of business of the respondent. In para 4 of the judgment, the following was 
said: 

“Much of the debate before me concerned whether the applicant was entitled 
to bring the present proceedings in terms of s 346(1)(e), or whether it ought, in 

http://www.saflii.org/cgi-bin/LawCite?cit=2004%20%282%29%20SA%20348
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terms of s 388, to have applied to Court for a determination that the 
respondent is unable to pay its debts and may accordingly be dealt with in 
terms of such provisions as s 417. It seems to me that there was no reason 
why the applicant could not choose the present route rather than that 
contended for by the respondent.” 

[28] In King Pie Holdings (Pty) Ltd v King Pie (Pinetown) (Pty) Ltd; King Pie Holdings 
(Pty) Ltd v King Pie (Durban) (Pty) Ltd 1998 (4) SA 1240 (D) under the heading: ‘The 
effect of s 354 of the Act’, the following was said: 

“The section empowers the Court at any time after the commencement of a 
winding-up to stay or set aside the proceedings in relation to the winding-up. 
Such an order may be made on the application of a liquidator, creditor or 
member upon proof that such proceedings 'ought to be stayed or set aside'. 

Plainly the Court has a wide discretion to set aside winding-up 
proceedings. But, having held that the voluntary winding-up of a company is 
no bar to the launching of an application for its compulsory winding-up, I must 
in logic hold that it is not necessary to have the voluntary winding-up set aside 
before such an application can be launched. 

Indeed, as I have already pointed out, s 346(1)(e) of the Act provides for 
the winding-up by the Court of a company 'being wound up voluntarily'. 
This factor demonstrates that the Legislature did not contemplate that 
the voluntary winding-up must first be set aside in terms of s 354 of the 
Act (for then, ex hypothesi, the company would no longer be in a state of 
'being wound up voluntarily') before an application could be brought for 
its winding-up by the Court.” (own emphasis) 

[29] Incidentally, what the applicant seeks in these proceedings, is first to set aside 
the voluntary winding-up under section 354 of the Act (by setting aside the special 
resolution - upon registration of which the voluntary winding-up had commenced - so 
that, on the authority of Henochsberg supra, the appointment of the present 
liquidators is thereby terminated, thus resulting in the very situation mentioned 
in King whereby “ex hypothesi, the company would no longer be in a state of ‘being 
wound up voluntarily,’ before the application for a winding-up order by the court 
could be brought” as envisaged in section 346(1)(e) of the Act. 

[30] In the King case, a compulsory winding-up application had already been brought 
by a creditor prior to the company being placed in voluntary winding-up by 
registration of a special resolution, some 4 months after presentation to the court of 
the application for the winding- up of the company by the court. Thereafter, when the 
matter came before court, Mc Call J gave an order placing the company in 
provisional liquidation and issued a rule nisi, calling on all interested parties to show 
cause why the voluntary liquidation should not be set aside and why the rule should 
not be confirmed in respect of provisional order for liquidation of the company. The 
matter, which came before Magid J on the return date, was opposed by the 
appointed provisional liquidators. There were thus two parallel processes at play, 
which was not optimal.  A decision had to be made to discontinue one or the other. 
The court stated that, plainly, it had a wide discretion to set aside winding-up 
proceedings. In considering the matter, Magid J stated: 

http://www.saflii.org/cgi-bin/LawCite?cit=1998%20%284%29%20SA%201240


278 
 

“As I have already indicated, the voluntary winding-up of each company 
commenced on 1 June 1998. On the other hand, if a winding-up order is 
granted by the Court, the winding-up commences, in terms of s 348 of the Act, 
at the time of the presentation to the Court of the application for the winding-
up - in this case on 19 February 1998. 

In his affidavits, the provisional liquidator said that his investigations had 
revealed no apparent impropriety in the administration of the affairs of the 
respondents. But, when it is borne in mind that his affidavits were dated barely 
a month after his appointment, I do not consider that great weight can be 
attached to his rather tentative statement ('it does not appear' etc). Moreover, 
the additional period applicable to the winding-up by the Court can only enure 
to the benefit of the creditors of the respondents if it is ascertained that 
anything untoward has occurred in the management of the respondents. 

For this reason I considered that it was in the interests of creditors that the 
creditors' voluntary winding-up of each company be set aside and that the 
provisional winding-up order granted by McCall J be confirmed.” 

[31] The King case was decided within a different factual context to that which 
applies in the present matter. There, the voluntary liquidation occurred after the 
application for the winding-up of the companies had been presented to the court. In 
the present matter, the voluntary winding-up occurred before the application for 
winding-up by the court was brought. The court in King exercised its discretion in 
favour of setting aside the voluntary winding-up, because it was considered to be in 
the interests of creditors, least of all, so that it could be ascertained if anything 
untoward had occurred in the management of the companies. 

[32] King’s case is not authority for the proposition advanced by the applicant, 
namely, that the proper approach is for this court to first of all set aside the voluntary 
winding-up in terms of section 354 (if of course it is satisfied that such a course is 
warranted) and thereafter, in terms of section 346(1)(e), to order the winding-up of 
the company. 

[33] In Furniture Bargaining Council v AXZS Industries (Pty) Ltd Trading as Don Elly 
Enterprises 2020 (2) SA 215 GJ, Levenberg AJ considered the differences between 
a creditors’ voluntary winding-up and a winding-up by the court under the old 
Companies Act. There too, a voluntary winding-up had occurred after the applicant 
had brought an application for the winding up of the company by the court. 

[34] At paras 36 & 37 of the judgment, the following was said: 

“There is a fundamental and important difference between the effect of a 
creditors voluntary winding-up and a winding-up by the Court. Liquidators and 
creditors cannot apply for the appointment of a Commissioner to conduct an 
enquiry under sections 417 or 418 of the Old Companies in the case of a 
voluntary creditors winding-up. In the case of a creditor’s voluntary winding-up 
an enquiry can only be convened after making application to court under 
section 388 of the Old Companies Act or converting the winding-up into a 
winding-up by the court under section 346(1)(e).” [citing Michelin Tyre as 
authority]   

In the present case, where there is good reason to suspect wrongdoing, the 
inability of the liquidator or creditors to follow the streamlined enquiry 

http://www.saflii.org/cgi-bin/LawCite?cit=2020%20%282%29%20SA%20215
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procedure set out in sections 417 and 418 of the Companies Act is a matter of 
serious concern. The inference is inescapable that the shareholders chose to 
voluntarily wind the company up in order to avoid an enquiry. The timing of the 
voluntary winding-up and the background facts of this case suggest that there 
has been an abuse of process by the Respondent and its officers.” 

[35] The court reasoned as follows in paras 48 & 49, of which I quote only the 
relevant portions: 

“…if this Court grants a winding-up order at this stage, this winding-up will be 
deemed to have commenced when the winding-up application commenced, 
being 29 October 2018 This means that, if a liquidation order is granted by 
this Court in this application, the voluntary winding-up must be deemed to 
have commenced after the date of commencement of the compulsory 
winding-up proceeding. The effect of the granting of a winding-up order would 
therefore be to invalidate and void (albeit retrospectively) the voluntary 
winding-up.” (own emphasis) 

[36] The court went on to say, in par 51 of the judgment, that “if the legislature 
intended that a supervening voluntary winding-up would have the effect of 
superseding a pending compulsory liquidation proceeding, the legislature would 
have said so expressly.” 

[37] It should be noted that in the present matter, a supervening winding-by of the 
company by the court is being sought after a voluntary winding up has commenced. 
Guidance on what procedure may be employed in such a situation, may be found 
in Afrisam (SA) (Pty) Ltd v Maleth Investment Fund (Pty) Ltd (651/2018) [2019] 
ZASCA 139 (01 October 2019) (Afrisam) There, the SCA held that an intervening 
voluntary winding-up does not extinguish a pending application for compulsory 
winding-up and where compulsory winding-up supersedes[4] the pending voluntary 
winding-up, the provisions of s 340(2)(a) of the Companies Act 71 of 1973 apply. 

[38] In Afrisam, an application for compulsory winding-up was brought but, before 
any order was granted, the company was placed in voluntary winding-up. That 
continued for some eighteen months after which the company was compulsorily 
wound-up in terms of the original application. On 4 December 2015 the Gauteng 
Division of the High Court, Johannesburg (per Windell J) granted a court order that a 
company, Cemlock Cement (Pty) Ltd (Cemlock), be finally wound up ‘with effect from 
31 October 2013’. Cemlock’s winding-up started on 31 October 2013 when Maleth, a 
creditor of Cemlock, presented an application before the High Court, seeking an 
order that Cemlock be wound up as it was unable to pay its debts. Cemlock opposed 
the winding-up application. In January 2014, Cemlock withdrew its opposition to its 
compulsory winding-up. Cemlock’s sole shareholder was Scarab Investment 
Holdings (Pty) Ltd (Scarab). On 12 March 2014, Scarab passed a special resolution 
that Cemlock be placed under a creditors’ voluntary winding-up in terms of s 
349, read with s 351(1), of the Companies Act 61 of 1973. The resolution was 
registered with the Companies and Intellectual Property Commission (CIPC) on the 
same day, thus placing Cemlock under voluntary winding-up in terms of s 349 of the 
Act. 

[39] About a year later, on 18 March 2015, Maleth filed what it termed a ‘conversion 
application’ in which it sought to have the voluntary winding-up converted to a 
compulsory winding-up which would be effective from 31 October 2013, the date on 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2019%5d%20ZASCA%20139
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2019%5d%20ZASCA%20139
http://www.saflii.org/za/cases/ZAGPJHC/2020/282.html#_ftn4
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which it had presented its original winding-up application. The conversion application 
sought to rekindle the original winding-up application launched by Maleth, and, at the 
same time, convert the voluntary winding-up into a revived compulsory winding-up. 
Although in the conversion affidavit Maleth asserted that the pending voluntary 
winding-up should be set aside, no order to that effect was sought in the conversion 
notice of motion. It is this conversion application that led to the December 2015 order 
by Windell J. 

[40] As regards the replacement of a voluntary winding-up with a compulsory 
winding-up, Dambuza AJ, writing for a wholly concurring bench, stated as follows: 

“ [21] As is evident from s 340(2)(a),[5] the Act envisages replacement of a 
voluntary winding-up with a compulsory winding-up. That section then 
provides, in terms, that where a compulsory winding-up order replaces a 
voluntary winding-up, the deemed date of commencement shall be the date of 
registration of the special resolution for the winding-up as provided in s 200 of 
the Act, rather than the date of presentation of the application for compulsory 
winding-up. This means that the six month period for impeachable 
transactions will be determined with reference to the date of registration of the 
special resolution to wind up the company, rather than the date of 
presentation of the winding-up application. 

[22] Other sections in the Act that envisage the replacement of a voluntary 
winding-up by a compulsory winding-up court order includes 346(1)(e) of the 
Act, which expressly provides as follows in regulating who may apply to court 
for a winding-up order: 

‘(1) An application to the Court for the winding-up of a company may, 
subject to the provisions of this section, be made- 

(a) by the company; 

(b) … 

(e) In the case of any company being wound up voluntarily, by 
the Master or any creditor or member of that company…’ 
(Emphasis supplied). 

[23] Also, in terms of s 347(4)(a) of the Act: 

‘Where the application is presented to the Court by – 

(a) any applicant under section 346(1)(e), the Court may in the 
winding-up order or by any subsequent order confirm all or any of 
the proceedings in the voluntary winding-up.’ 

[24] The facts in this case fit squarely within the provisions of the Act referred 
to above, particularly s 340(2)(a). The December 2015 winding-up order 
superseded the voluntary winding-up that had commenced in March 2014. It 
follows, therefore, that in terms of s 340(2)(a) the effective date of Cemlock’s 
winding-up was the date of registration of the special resolution, i.e 12 March 
2014 and not 31 October 2013. 

[25] … it is appropriate to deal with a submission by the appellant that a 
compulsory winding-up order cannot be obtained unless the voluntary 
winding-up has been set aside. In King Pie Holdings (Pty) Ltd v King Pie 

http://www.saflii.org/za/cases/ZAGPJHC/2020/282.html#_ftn5
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(Pinetown) (Pty) Ltd; King Pie Holdings (Pty) Ltd v King Pie Durban (Pty) 
Ltd the court was confronted with similar issues, except that, unlike in this 
case, a provisional winding-up order had been granted in the compulsory 
winding-up proceedings. The applicant had launched court proceedings for 
the winding-up of each of the two respondents and had obtained a provisional 
winding-up order in respect of each of them. Each of the respondents 
subsequently passed a special resolution for its voluntary winding-up. On the 
return date, the court had to decide: (i) whether section 359(1)(a) of the Act 
had the effect of suspending the applications for compulsory winding-up of the 
respondents from the date of commencement of the voluntary winding-up; (ii) 
whether it was necessary before proceeding with the applications for 
compulsory winding-up, to stay or set aside the voluntary winding-up; (iii) 
whether a compulsory winding-up order ought to replace the voluntary 
winding-up; and (iv) what order for costs would be appropriate in the 
circumstances. 

[26] Although the provisions of s 354 are not central to the issues in this 
appeal, certain findings made by the court in King Pie are relevant. Section 
354 of the Act provides that: 

‘(1) The Court may at any time after the commencement of a winding-
up, on the application of any liquidator, creditor or member, and on 
proof to the satisfaction of the court that all proceedings in relation to 
the winding-up ought to be stayed or set aside, make an order staying 
or setting aside the proceedings or for the continuance of any voluntary 
winding-up on such terms and conditions as the Court may deem fit. 

(2) The Court may, as to all matters relating to a winding-up, have 
regard to the wishes of the creditors or members as proved to it by any 
sufficient evidence.’ 

[27] In King Pie, the Court held that a voluntary winding-up of a company was 
no bar to the launching of an application for its compulsory winding-up. That 
application for winding- up did not constitute ‘civil proceedings’ as envisaged 
in s 354, and therefore no stay of the voluntary winding-up process was 
consequential therefrom. The court also held that it had a wide discretion to 
set aside the pending voluntary winding-up process; but it was not necessary 
to have the voluntary winding-up set aside before an application for 
compulsory winding-up could be launched. However, on the facts before it, 
the Court found that it was in the interests of the creditors that the voluntary 
winding-up of each company be set aside and that the provisional winding-up 
order be confirmed. 

[28] The decision of the court in King Pie is consistent with the provisions of 
the Act, which allude to the granting of a winding-up court order in the context 
of a pending voluntary winding-up. The wide discretion which the court has 
when considering that application was described in Ward & another v Smit & 
others: In re Gurr v Zambia Airways Corporation Ltd as follows: 

‘ The language of the section is wide enough to afford the Court a 
discretion to set aside a winding- up order both on the basis that it 
ought not to have been granted at all and on the basis that it falls to be 
set aside by reason of subsequent events.’ 
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As shown above, the wide discretion of a court when considering an 
application for winding- up is specifically given under s 347(4)(a), that the 
court ‘may in the winding-up order or by a subsequent order confirm all or any 
of the proceedings in the voluntary winding-up.’ (Emphasis supplied) 

[29] Were it necessary for the voluntary winding-up to be set aside before 
granting an order of compulsory winding-up, confirmation of the proceedings 
under the voluntary winding-up would be an anomaly. The setting aside of 
Cemlock’s voluntary winding-up was therefore not necessary. Those 
proceedings could be set aside if the court, in the exercise of its discretion, 
found that it was necessary to do so.  

[30] Further, there is no indication in the Act that the voluntary winding-up 
process extinguishes pending compulsory winding-up proceedings, such as 
the court applications that were pending against Cemlock in March 2014. 
There can be no basis for an applicant, who opts not to proceed for the time 
being with their application for compulsory winding-up pending a parallel 
winding-up process, to be divested of its application of their rights under that 
application. That is why, when a provisional winding-up order has been 
granted by the court, a creditor who believes that the provisional winding-up 
order may not be confirmed, may on the return day, seek leave to intervene in 
the winding-up proceedings. Also, if the applicant seeks to discharge the 
provisional winding-up order, an intervening creditor may be granted an 
extension of the rule to enable them to bring his own winding-up application. 

[31] However, once it is accepted that the determination of the date that for 
the purposes of setting aside dispositions is equivalent to the date of 
sequestration under is resolved in terms of s 340(2)(a) of the Act, the 
contention by Afrisam that Maleth withdrew, abandoned or waived its rights 
under the original application becomes irrelevant. Afrisam correctly did not 
persist with this submission. Even if the conversion application were to be 
considered to be a new application for winding-up as Afrisam insisted, in 
terms of s 340(2)(a), the commencement date for the winding-up remained 
the date of registration of the voluntary winding-up resolution. ” [footnotes 
omitted] (own emphasis) 

[41] Although the applicant’s notice of motion does not expressly state that relief is 
being sought by him in terms of s 354 of the Act, it is clear from the founding affidavit 
that the applicant seeks the setting aside of the voluntary liquidation and the 
termination of all steps thus far taken thereunder, including the appointment of the 
first and second respondents as provisional liquidators. The applicant has 
demonstrated that a first meeting of creditors has not yet been held in the voluntary 
liquidation, but has been advertised to take place on the 11th November 2020. The 
relevant advertisement in the Government Gazette expressly stipulates that on that 
date, a first meeting of creditors will be held, inter alia, for purposes of proof of claims 
against the company and the nomination of liquidators for the purposes referred to in 
ss 364 or 461 of the Act. Nothing turns on the fact that a first meeting of creditors, 
previously advertised to take place on 28 October 2020, was postponed on that day. 

 [46] Both parties submitted that it would be appropriate to grant an order that the 
costs of the application are to be costs in the winding-up of the company. I agree. 

[47] In the result, the following order is granted: 
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1. The matter is urgent. 

2. Bio Schnell (Pty) Ltd (Registration No.:1969/009053/07) (‘the company’) is 
hereby placed under final winding-up in the hands of the Master of this court. 

3. The proceedings thus far conducted in the voluntary winding-up of the 
company are hereby confirmed, including the appointment of the first and 
second respondents as joint liquidators. 

4. The commencement date for the winding-up will be the date of registration 
of the voluntary winding-up resolution, namely, 8 July 2020. 

5. The costs of the application are to be costs in the winding-up of the 
company. 

  

Rooplal NO v Firmanox Proprietary Limited (43508/2019) [2020] ZAGPJHC 288 
(20 November 2020) 

Winding up application– Application for final winding-up order on the grounds that it 
is unable to pay its debts within the meaning of s 344(f) read with s 345(1)(a) of the 
Companies Act 61 of 1973 and with item 9 of Schedule 5 of the Companies Act 71 of 
2008 - Whether applicant in his representative capacity as liquidator of a company in 
liquidation is a creditor of the company and whether the claim is disputed on 
reasonable grounds.  

 

[1] The applicant, Mr Anooshkumar Rooplal N.O., is the liquidator of VBS Mutual 
Bank (in liquidation) (VBS).  In that official capacity, Mr Rooplal (the liquidator) seeks 
the winding up of the respondent company, Firmanox (Pty) Limited (Firmanox), on 
the grounds that it is unable to pay its debts within the meaning of s 344(f) read with 
s 345(1)(a) of the Companies Act 61 of 1973 (the 1973 Companies Act) and with 
item 9 of Schedule 5 of the Companies Act 71 of 2008 (the 
2008 Companies Act).  The liquidator alleges that Firmanox is deemed to be and is 
factually unable to pay its debts.  He alleges that the company benefitted from a 
fraudulent scheme perpetrated upon VBS. 

[2] According to the liquidator, the debt owed by Firmanox to VBS arose from an 
overdraft facility and six vehicle finance agreements.  Firmanox’s total indebtedness 
under the overdraft facility and vehicle finance agreements, according to him, is the 
amount of R24,137,317.04.  It is alleged by the liquidator that the debt owed by 
Firmanox to VBS forms part of a larger fraudulent scheme perpetrated on VBS which 
resulted in a loss to it of an amount in excess of R1 billion, which scheme led to its 
ultimate liquidation. 

[3] The case made out by the liquidator in his founding papers is that on 15 April 
2016, Firmanox had available to it an overdraft facility at VBS.  In May 2016, 
Firmanox purchased six vehicles (a Jeep Cherokee, Ford Ranger, Mercedes Benz, 
Land Rover Discovery, Peugeot Tonnes and a Mercedes Benz Viano) using vehicle 
finance provided by VBS in terms of six written vehicle finance agreements that were 
concluded on 27 May 2016.  It is undisputed that in respect of each of the six vehicle 
finance agreements Firmanox has paid only eight of the monthly instalments.   The 
last payment made in terms of all the vehicle finance agreements was on 28 

http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s344
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
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February 2017.  The amounts outstanding in respect of each vehicle finance 
agreement, including interest, are R1,061,224.27 for the Jeep Cherokee, 
R493,835.71 for the Ford Ranger, R886 234.55 for the Mercedes Benz, 
R905,672.22 for the Land Rover Discovery, R651,645.58 for the Peugeot Tonnes 
and R796,439.52 for the Mercedes Benz Viano. 

[4] As at March 2017, Firmanox’s account with VBS was overdrawn in a substantial 
amount of millions of Rands.  On 29 March 2017, VBS’s then chairperson, Mr 
Tshifhiwa Matodzi, according to the evidence presented by the liquidator, generated 
a list (referred to as the Eagle Canyon list) of overdrawn bank accounts at VBS 
which were to be ‘cleared’, or removed from VBS’s balance sheet before the 
financial year end on 31 March 2017.  Firmanox’s bank account appeared on this 
list.  On 29 March 2017, a fictitious credit, or false entry, was created in Firmanox’s 
overdrawn bank account with VBS in the amount of R15,500,000 to clear the 
overdrawn account.  It is undisputed that there was no actual deposit of R15,500,000 
made into Firmanox’s bank account. Instead, according to the liquidator, it was made 
to appear as if a deposit had been made, whereas in reality Firmanox remained 
indebted to VBS in the amount to which its account was overdrawn.  The amount 
owed by Firmanox to VBS in respect of its overdrawn bank account had been 
calculated by reversing the fictitious entry and recalculating the account balance and 
interest from time to time. Once that was done the amount arrived at as owing by 
Firmanox to VBS in respect of its overdrawn account is the amount of 
R19,342,265.19. 

 [25] Moreover, it is undisputed that eight instalments in respect of each vehicle 
finance agreement were paid by debit order from Firmanox’s overdrawn 
account.  Firmanox gave the authority for the motor vehicle instalments to be paid by 
means of debit orders against its overdrawn account.  Firmanox does not explain 
why, if there were no real vehicle finance agreements concluded, it made payments 
of the instalments due in terms of those agreements from May 2016 until February 
2017.  It also does not explain why the regular monthly motor vehicle instalments 
stopped the month before the sizeable credit of R15,500,000 was made in its 
overdrawn account with VBS, which cleared the account’s debit balance and which 
the liquidator alleges was fictitious. 

[26] Applying the Plascon Evans approach to disputes of fact that have arisen on the 
papers when a final order is sought, I conclude, therefore, that it has been 
established that VBS is a creditor of Firmanox and that the defence raised by 
Firmanox in this application is not reasonable.  It is patently far-fetched and 
implausible; beset with contradictions and difficulties. 

[27] In the result the following order is made: 

(a) The respondent company is hereby placed under final winding-up. 

(b) The costs of this application shall be costs in the winding-up. 
 

Klein NO and Others v Levick and Others; In Re Levick and Another v Master 
of the High Court, Johannesburg and Others (40681/2019; 41368/2019; 
526/2020; 13811/2020; 12492/2020) [2020] ZAGPJHC 306 (23 November 2020) 
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Provisional liquidators-authority to litigate –powers to litigate-application-applicants 
are authorised in terms of s18(3) of the Insolvency Act, 24 of 1936, as amended, to 
have litigated and to continue to litigate in the legal proceedings 

 

[1] The applicants, the joint provisional trustees (“the trustees” or “the provisional 
trustees”) of the insolvent estate of Mr Martin Ashley Levick (“the insolvent”), seek 
authority under s18(3) of the Insolvency Act[1] (“the Act”) to litigate in five pending 
review applications and any other litigation that may take place between the 
applicants and the first and second respondents (collectively referred to as “the 
witnesses”) in relation to their attendance at an enquiry under s152(2) of the Act into 
the insolvent’s affairs (“the enquiry”). The first respondent is the wife of the insolvent 
and the second respondent is his daughter. Both opposed the application. The 
Master has not opposed the application. 

[2] The background to the application is not contentious. The insolvent’s estate was 
sequestrated, provisionally on 23 April 2019 and finally on 4 June 2019. The 
provisional trustees were appointed on 3 May 2019. Pursuant to a request by two 
creditors of the insolvent, the Master convened the s152 enquiry on 27 May 2019 
and on 7 June 2019, issued summonses requiring the witnesses to attend the 
enquiry. 

[3] The Master extended the trustees’ powers on 16 August 2019 in terms of s73(1) 
of the Act to “obtain legal services as per paragraph 7 of the application”. I interpret 
that to mean the power to engage the services of legal representatives. As the full 
application to the Master has not been placed before me and the majority of the 
application has been redacted, it cannot be ascertained what paragraph 7 of the 
application referred to. 

[4] Various challenges were made by the witnesses regarding their attendance at the 
enquiry, resulting in the Master making various rulings. Pursuant thereto, the five 
pending review applications were launched by the witnesses challenging various 
decisions made by the Master’s representative, the fourth respondent, in relation to 
their attendance at the enquiry. In the last review application, launched on 26 June 
2020 under case number 12492/2020, the witnesses seek, inter alia, to review and 
set aside the entire enquiry and a declaratory order that consequent thereupon the 
meetings which were convened and held in relation to the enquiry are invalid and of 
no legal force and effect. 

[5] The trustees are cited in respondents in all the review proceedings. In the review 
applications under case number 41368/2019, the trustees have launched a counter 
application aimed at securing the appearance and co-operation of the witnesses at 
the enquiry (“the counter application”). The witnesses have challenged the authority 
of the trustees in all the pending main applications, resulting in the launching of the 
present application. 

[6] The central issue to be determined is whether the trustees have made out a 
proper case for the granting of authority. It was common cause that the onus rested 
on the trustees and that a court may grant authority to the trustees ex post facto and 
after commencement of their participation in the proceedings.[2] 

[7] The trustees’ case was that good cause had been shown for the granting of 
authority to them to oppose the various review proceedings and institute the counter 
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application, whereas the witnesses contended that no good cause was established. 
The trustees challenged the locus standi of the witnesses to oppose the application. 
A debate also ensued between the parties regarding the purpose of s18(3) and what 
the consequences would be if authority was not granted to the trustees. 

[8] The starting point is s18(3) of the Act, the relevant portion of which provides: 

“A provisional trustee shall have the powers and duties of a trustee, as 
provided in this Act, except that without the authority of the court or for the 
purpose of obtaining such authority he shall not bring or defendant any legal 
proceedings …”. 

[9] It has not strenuously been disputed that the main purpose of s18(3) is to protect 
creditors against liability for costs incurred and dissipation of assets caused by a 
trustee’s ill-conceived litigation[3]. It was common cause that authority can be 
granted after the commencement of the trustees’ participation in the litigation, thus 
ex post facto[4]. 

[18] The review proceedings were instituted at a time when only provisional trustees 
had been appointed and no first meeting of creditors has been held. It is common 
cause that such meeting is to be convened by the Master. The trustees have 
explained the reasons why it has not been possible for the first meeting of creditors 
to be held, despite some fourteen attempts on their behalf to prevail on the Master to 
convene such meeting. The delays which occurred were occasioned by errors and 
problems at the Master’s office and delays attributable to the consequences of the 
National State of Disaster due to the COVID 19 pandemic. The witnesses have not 
strenuously challenged these averments or produced cogent evidence controverting 
the trustees’ evidence. At present, there is no clarity regarding when the first meeting 
of creditors will be held and final trustees appointed. 

[19] There is further merit in the trustees’ contention that if authority is not granted, 
the review applications may proceed on a default basis, more so as the Master has 
in the reports filed of record indicated that he will abide the court’s decision. 

[20] On the facts, I am satisfied that the trustees have illustrated a necessary degree 
of urgency and it cannot be said that in these circumstances the trustees should wait 
until trustees are finally appointed before steps are taken in relation to the pending 
review proceedings. 

[21] The next issue which requires consideration is “prima facie enforceability”. 
Related thereto is a consideration of whether the interests of creditors would not be 
prejudiced by the earlier institution of the proceedings. It is necessary to adapt the 
criteria enunciated in Warricker to match the present factual matrix. Here, there are 
five pending review proceedings and one counter application in which the trustees 
seek to obtain novel relief invoking ss165 and 166 of the Constitution to obtain 
judicial oversight as a process in aid to ensure the witnesses’ attendance and co-
operation at the enquiry. 

[22] The merits and demerits of the various applications will be fully canvassed and 
determined in the main review proceedings and it would be inappropriate to 
predetermine such issues in the present application. In the present proceedings, this 
court has not had the benefit of the substantial affidavits filed in the main review 
applications, nor of full argument on all the issues raised therein. What must be 
determined is whether the trustees have illustrated, prima facie, that they have 
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reasonable grounds for their opposition of the review proceedings and a justifiable 
basis for their counterapplication with some prospects of success. 

[23] The trustees argued that they have met this threshold. The witnesses on the 
other hand argued that the trustees have not illustrated any good cause for their 
opposition and no prospects of success in relation to their counterclaim. 

[24] The witnesses’ argument pertaining to the trustees’ opposition of the review 
proceedings was predicated on the contention that the nature of the enquiry under 
s152 was a Master’s enquiry, who controls, regulates and conducts it. It was argued 
that it was incumbent on the Master to defend the review proceedings, with the 
trustees having no place in doing so as the review applications did not pertain to 
their conduct, but rather to the conduct and rulings of the Master. It was argued that 
the roll of the trustees was thus limited to interrogating witnesses after the Master 
had completed his examination of the witnesses and thus there could not be any 
good reason or good cause for the trustees to oppose the review proceedings and it 
could not be in the interest of the insolvent estate to do so. 

[25] The decisions under review were made by the Master after due consideration of 
the facts and are valid until set aside[12]. Prima facie, it cannot be stated on the 
facts that those decisions are invalid and the trustees have reasonable grounds to 
oppose the setting aside of the Master’s decisions and the costs orders sought 
against the insolvent estate. 

[26] An important consideration is that the review proceedings were initiated, not by 
the trustees, but by the witnesses. The witnesses recognised that the trustees may 
have an interest in the review proceedings and cited them as respondent parties 
therein. 

[27] In three of the review proceedings, substantive relief in the form of certain costs 
orders were sought against the insolvent estate. The witnesses belatedly and after 
full opposition by the trustees, shortly before the present hearing sought to abandon 
the costs order sought in the application under case number 40681/2019. I agree 
with the trustees that this belated abandonment of one of the costs orders does not 
assist the witnesses. 

[28] As parties to the application the trustees are further entitled to participate in the 
review proceedings. As stated by the Supreme Court of Appeal in Van Staden NO v 
Pro- Wiz (Pty) Ltd[13]: 

“Furthermore, as a matter of principle, where a party is cited in legal 
proceedings it is entitled without more to participate in those proceedings. The 
fact that it was cited as a party gives it that right. Here the liquidators were 
cited and decided to resist the application. They were entitled to do so by the 
mere fact of their joinder as parties”. 

[29] There is merit in the argument advanced by the witnesses that the right to 
participate in the review proceedings does not automatically clothe the trustees with 
the authority to do so or excuse them from obtaining the requisite authority. Their 
participation must however be effective. 

[30] These are weighty factors requiring consideration in determining whether 
authority to oppose the proceedings should be granted. It is not for present purposes 
necessary to determine whether these are self-standing factors requiring 
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consideration or whether they form part of the enquiry pertaining to the “prima facie 
enforcement” criteria enunciated in Warricker. 

[31] In terms of s152(4) of the Act, the trustees or their agents are authorised to 
interrogate a person summonsed in regard to any matter relating to the insolvent or 
his estate or the administration of the estate. It matters not whether such entitlement 
arises after any interrogation by the Master of such witness. The trustees thus have 
a statutory entitlement to interrogate the witnesses. 

[32] Moreover, in terms of s151 of the Act any persons whose interests are affected 
by review proceedings are entitled to notice. Notice to the trustees is deemed to be 
notice to all creditors of the estate. The trustees are enjoined to protect the interests 
of the body of creditors of the insolvent estate. The trustees thus have an interest in 
the review proceedings and prima facie in the interrogation of the witnesses, factors 
which operate in favour of granting the authority sought. 

[33] Turning to whether the creditors of the insolvent estate would be prejudiced by 
the opposition of the review proceedings, there is merit in the trustees’ contention 
that their opposition to the review proceedings advanced the interests of the 
insolvent estate’s body of creditors, considering the wide range of relief sought in the 
various review applications, aimed at shielding the witnesses from the enquiry and 
the setting aside of the entire enquiry and all which occurred in relation thereto. 

[34] The witnesses further objected to the granting of authority to conduct further 
litigation aimed at securing their attendance at the enquiry on the basis that was too 
wide and constituted an “open sesame” for relief, warned against by Van Oosten J 
in Warricker. In my view, the argument lacks merit. 

[35] The authority sought by the trustees is not open ended and is exclusively aimed 
at any litigation pertaining to the attendance of the witnesses at the enquiry. 
Considering the undisputed facts and the history of litigation between the parties, I 
am persuaded that it would be in the interests of the insolvent estate’s body of 
creditors to grant the relief sought as ultimately the costs of any further applications 
for authority would affect their interests. 

[36] For these reasons I am persuaded that the trustees have shown good cause for 
the authority sought to oppose the review proceedings. 

[37] The authority sought to institute the counter application under case number 
41368/2019 stands on a slightly different footing. Therein, the trustees raise novel 
and complex issues invoking constitutional principles in order to secure the 
attendance and cooperation of the witnesses at the enquiry and seek to invoke the 
provisions of ss165 and 166 of the Constitution. 

[38] The witnesses argued that the counter application had no prospects of success 
and that the trustees could not seek, nor a court grant, the relief sought therein as no 
provision of the Insolvency Act or the common claw empowered the trustees to seek 
the relief claimed. Reliance was placed on Schulte v Van den Berg and Others 
NNO[14] in arguing that no prima facie enforceable case was made out by the 
trustees. 

[39] On this basis the witnesses sought not only refusal of the authority sought but 
also dismissal of the counter application, which it was argued “were consequences 
which flow naturally from a refusal of the authority sought”. This relief was raised for 
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the first time in the heads of argument filed on behalf of the witnesses and was not 
raised or foreshadowed in their answering papers, enabling the trustees to respond 
thereto. 

[40] The approach adopted by the witnesses by belatedly and unexpectedly seeking 
dismissal of the counter application in the present proceedings is inappropriate and 
the contention that it should follow as a “natural consequence” of a refusal of 
authority, lacks merit. Refusal of authority in the present application, would not be 
dispositive of the counter application. Authority may be obtained in due course once 
a first meeting of creditors is held and trustees are finally appointed. Moreover, a 
dismissal of the counter application at this stage would effectively result in a 
piecemeal determination of those review proceedings and a final determination on 
important issues without any consideration of the application papers filed in the main 
review proceedings. 

[41] I turn to a consideration of whether authority for the institution of the counter 
application should be granted. There is merit in the trustees’ contention that it would 
be convenient to deal with the counter application that is directed at securing the 
witnesses’ attendance and cooperation at the enquiry as part of the main review 
proceedings. For reasons already stated, I am satisfied that the trustees have 
illustrated the requisite urgency. The issue is whether the trustees have illustrated 
sufficient prima facie prospects of success. 

[42] Whilst there is merit in the legal arguments advanced by the witnesses 
pertaining to the common law and the provisions of the Act, the issues which arise in 
the counter application are not “ordinary” in the sense of simple legal issues, a 
concept to which I later return. 

[43] The trustees’ case is that they have made out a prima facie case with some 
prospects of success as they seek relief in circumstances where the presiding officer 
at the enquiry is not a judicial officer and cannot issue a warrant of committal in 
terms of s66(2) as read with s152(6) of the Act. The Master ruled that one of the 
witnesses, Mrs Levick failed to attend the enquiry on 20 November 2019 without a 
reasonable excuse. That ruling is the subject matter of one of the review 
applications. No warrant of committal was issued as it would have been 
constitutionally invalid. The trustees placed reliance on the recognition by the 
Constitutional Court in De Lange v Smuts NO[15](“De Lange”) that a committal to 
prison in terms of s66 is a legitimate form of process in aid to ensure that the 
legitimate goals of insolvency laws are achieved and creditors 
protected.[16] Reliance was further placed on the finding of the majority in De 
Lange that the issue of a warrant would not unconstitutionally infringe a witnesses’ 
substantive right of freedom and security of person under s12 of the Constitution, but 
that the procedural protection afforded by the right to freedom, which guarantees in 
s12(1)(b) that there be no detention without a fair trial, required that the presiding 
officer who issued the warrant be a judicial officer so that judicial oversight could be 
exercised.[17] The trustees argued that it is not only a magistrate who would be able 
to issue a warrant of committal but that the High Court can be approached to perform 
the judicial oversight necessary to achieve the procedural protection guaranteed in 
s12(1)(b of the Constitution by way of due process. The counter application is aimed 
at such relief as a process in aid. 
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[44] It is thus clear that the counter application raises complex and novel issues 
which require a full and nuanced debate before its merits can be properly 
determined, with the benefit of all the papers filed of record. 

[45] It is apposite to refer to the approach adopted by Malan J (as he then was) 
in Johannesburg Municipal Pension Fund v City of 
Johannesburg[18] wherein,[19] albeit in the context of interim interdictory relief 
pending review proceedings adopted the following reasoning[20]: “All the issues 
referred to involve difficult questions of law and none of them can be described as 
ordinary. Nor is it desirable to rule at this interim stage that there is no prospect of 
success on any of these bases of review. The issues are simply too involved (‘a 
serious question to be tried’) and of such gravity that they cannot be, and should not 
be, disposed of in these interim proceedings”. 

[46] Although the relief presently sought is not interim, the principles are apposite in 
considering whether the authority sought should be granted. It cannot be concluded 
that the counter application has no prospects of success. What can be safely 
concluded is that the counter application is not frivolous or vexatious and that there 
is a serious question to be tried. In my view, the trustees have met the threshold of 
showing a prima facie enforceable claim, at the very least on the basis of it 
constituting a triable issue, although its ultimate prospects of success can only be 
determined in the main review proceedings. 

[47] I am further persuaded that the interests of creditors of the insolvent estate will 
not be prejudiced by the institution of the counter application. Prima facie their 
interests would be advanced if the witnesses’ attendance and cooperation at the 
enquiry is obtained. Although the granting of authority would shield the trustees from 
personal liability for costs, an appropriate costs order de bonis propriis may be 
granted in the main review proceedings if it is appropriate to do so. When considered 
in the context of the main aim of s18(3) of the Act, being to protect creditors against 
liability for costs and the dissipation of assets caused by a trustee’s ill-conceived 
litigation, such aim will not be thwarted by the granting of authority to institute the 
counter application. Considering that the Act was enacted well before the 
Constitution, it would not be in the interests of justice to deprive the trustees from 
authority to pursue relief which would advance the interests of the body of creditors 
of the insolvent’s estate. 

[48] For these reasons I am persuaded that the trustees have shown good cause for 
the granting of the authority sought. It follows that the application must succeed. 

[49] In light of the conclusion reached it is not necessary to determine the remaining 
issues raised, which only required consideration in the event that the authority was 
refused. 

[50] Albeit that the witnesses’ opposition to the application was unsuccessful, it 
would not be appropriate to direct them to pay the costs of opposition, as sought by 
the trustees, considering that the trustees’ challenge to their locus standi was 
unsuccessful. In my view, the costs of the application should be costs in the cause in 
the various review applications. 

[51] I grant the following order: 

[1]  The applicants are authorised in terms of s18(3) of the Insolvency Act, 
24 of 1936, as amended, to have litigated and to continue to litigate in the 
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legal proceedings under case numbers 40681/2019, 41368/2019, 526/2020, 
13811/2020 and 12492/2020 and such other litigation that may take place 
between the applicants and the first and/or second respondents in relation to 
the attendance of the first and/or second respondents at the inquiry into the 
affairs of Martin Ashley Levick (Master’s Reference G474/2019) and any 
related or ancillary litigation. 

[2]  The costs of the application are to be costs in the cause in the main 
proceedings under the above case numbers. 

  

Pickford and Another v Engelbrecht NO and Others (8237/19) [2020] ZAWCHC 
163 (18 November 2020) 

Interrogations- An inquiry in terms of s 65 of the Insolvency Act does not, in itself, 
result in any decision affecting any person who testifies at the inquiry.  It is only an 
information gathering exercise.  The role of the presiding officer is essentially 
procedural.  It is to see to it that the proceedings are properly and effectively 
conducted.  The presiding officer’s substantive duty is to report to the Master at the 
conclusion of the inquiry whether it appears from any statement made at an 
interrogation in terms of s 65 that there are reasonable grounds for suspecting that 
the insolvent (in this case the trustees of the insolvent Trust) has committed any 
contravention of the Act.  The information gathered at the inquiry and the record of 
the inquiry proceedings may well be used in subsequent proceedings, in which event 
their admissibility as evidence in such proceedings is subject to the applicable law of 
evidence.  The forum in which questions of admissibility fall to be decided is the 
forum in which such subsequent proceedings are prosecuted.  

The applicants were the trustees of the St Leger Trust (IT 953/2008).  The Trust was 
sequestrated in early 2016.  The first and second respondents are the co-trustees of 
the sequestrated estate of the Trust.  An inquiry into the affairs of the Trust was 
conducted in terms of s 65 of the Insolvency Act 24 of 1936 between May 2016 and 
October 2018.  The applicants were required, in terms of s 64 of the Insolvency Act, 
to produce documentation in their possession concerning the affairs of the Trust and 
to submit to interrogation at the inquiry.  The presiding officer at the inquiry was the 
third respondent, who at all material times was a magistrate at the Wynberg district 
court.  The applicants were assisted by an attorney during their appearances at the 
meetings at which the inquiry was conducted. 

[2] The trustees of the sequestrated estate have instituted action proceedings 
against the applicants in this Court under case no. 3372/2019, in which they claim 
payment of the amount of R18 696 392 as damages arising out of alleged ‘breaches 
of trust’ by the applicants.  The applicants have not delivered a plea in the action, 
notwithstanding having been placed under notice of bar by the first and second 
respondents. 

[3] In the current proceedings the applicants seek the following relief: 

‘... an Order in the following terms: 

1. Interdicting and restraining the First and Second Respondents from making use, 
directly or indirectly, of any recording or transcript thereof, or part thereof of the 
Inquiry Proceedings conducted at the Wynberg Magistrates Court in relation to the 
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insolvent Estate of the St Leger Trust with the Third Respondent as the presiding 
officer, (“the Inquiry Proceedings’’) whether in the proceedings under Case Number 
3372/2019 of the above Honourable Court or in respect of any other proceedings of 
any nature. 

2. Setting aside the inquiry proceedings.54554 

3. Directing the Respondents to pay the costs of this application jointly and severally. 

(Notwithstanding the all-embracing reference to the ‘the Respondents’ in para 3 of 
the notice of motion, costs were in fact sought only against the first and second 
respondents and any other respondent opposing the application.  The third and 
fourth respondents did not play an active part in the proceedings and it may be 
assumed that they abide the judgment of the court.) 

[4] The bases upon which the applicant seek the aforementioned relief were argued 
by their attorney, Mr van Huyssteen, under three headings; viz.  (i) that the 
proceedings of the inquiry had not been recorded in the manner prescribed in terms 
of s 65(3) of the Insolvency Act, (ii) the irregular conduct of the hearing by the 
presiding officer and the attorney who interrogated the applicants at the inquiry at the 
instance of the first and second respondents and (iii) that the identity of the 
documents referred to in the course of the applicants’ evidence at the inquiry was not 
recorded in the manner prescribed and that the documents concerned were not 
available. 

 [12] The undisputed evidence was that it is the practice for the party at whose 
instance the inquiry is conducted to arrange the recording facilities and that the 
magistrates who sit as presiding officers at such inquiries will not proceed with the 
inquiries in the absence of such arrangements.  In my judgment, the practice 
described satisfies the statutory requirement that the presiding officer shall cause the 
proceedings to be recorded; cf Lazurus v said & Roos NO 1958 (4) SA 757 (E), 
which treated of the comparably worded provisions of s 180 ter (3) of the 1926 
Companies Act, and in which De Villiers JP (Jennett and Van der Riet JJ concurring) 
held that the words ‘... “shall reduce to writing or cause to be reduced to writing” 
simply mean that the presiding officer shall take the necessary steps to ensure a 
written record of the evidence’.  The learned Judge President proceeded ‘It is left to 
the presiding officer’s discretion as to what steps he will take to produce that 
result’.  The presiding officer bears the ultimate responsibility for the recording that is 
made for he or she is required in terms of s 39(3) of the Insolvency Act to certify 
the record of proceedings. 

[13] If I understood Mr van Huyssteen correctly, he appeared to contend that any 
shortcoming by the third respondent in what he contended were the ‘peremptory’ 
injunctions of s 65(3) of the Insolvency Act rendered the inquiry proceedings 
ineffectual and essentially legally void and excluded any reliance on any recording or 
transcript of the inquiry in any other proceedings.  There is no merit in that 
argument.  

 [16] Their complaint was that the presiding officer had inappropriately threatened to 
issue a warrant for their incarceration when they or one or other of them had difficulty 
in answering some of the questions put to them.  It was pointed out that the second 
applicant had an especially poor memory and that in any event the matters they 
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were being asked to address in evidence concerned issues that were founded in 
events that had occurred several years prior to them giving their evidence.  

[17] The respondents have admitted that their attorney on three occasions had 
requested the presiding officer to remind the applicants of their potential exposure to 
incarceration for failing to answer questions put to them fully or satisfactorily.  This 
happened once during the evidence of the first applicant (on 2 June 2016) and twice 
during the evidence of the second applicant (on 15 September 2016 and 12 July 
2018) It was also admitted that the third respondent had on one occasion during the 
interrogation, on 12 July 2018, issued a warrant for second applicant’s detention and 
caused a detail of the court’s security detail to be in close attendance to be able to 
execute it.  The warrant was not executed.  The first and second respondents have 
averred that the applicants’ attorney (not Mr van Huyssteen or any member of his 
firm) did not raise any objection to the conduct of the presiding officer or the 
interrogating attorney.  They deny that there was anything inappropriate about the 
conduct of the presiding officer or the interrogating attorney. 

[18] I have no difficulty in appreciating that the prospect of committal to prison would 
have an unsettling effect on any witness.  That is indeed the intended object of the 
machinery provided in terms of s 66(3) of the Insolvency Act.  The prospect or 
reality of imprisonment for failing to conscientiously cooperate in the inquiry is a 
statutorily provided device that is available to motivate conscientious cooperation by 
reluctant or recalcitrant witnesses. 

[19] It was therefore within the powers of the presiding officer to warn witnesses at 
the inquiry of their susceptibility to imprisonment should they refuse to answer to 
relevant questions or fail to answer them fully and satisfactorily.  Any determination 
of whether the power was being abused or not in a particular instance would require 
reference to the context. 

[20] There is also nothing notionally untoward about an interrogator at an inquiry 
requesting the presiding officer to remind or caution an apparently recalcitrant 
witness of his or her potential exposure to imprisonment in terms of s 66 of the 
Act.  In that case too, any assessment of whether the request was justified or not, 
and whether or not it was an abusive tactic, would require reference to the 
context.  A transcript of the proceedings would be the most obviously relevant way in 
which to provide the necessary contextual evidence to support the allegations of 
misconduct on the part of the presiding officer and the interrogating attorney. 

[21] Mr van Huyssteen argued that it was for the respondents to have produced the 
transcript.  He submitted that I should draw an adverse inference from their failure to 
have done so.  In this regard he submitted that I should apply the approach 
commended in Wightman t/a J W Construction v Headfour (Pty) Ltd and 
Another [2008] ZASCA 6 (10 March 2008)[2008] ZASCA 6; , [2008] 2 All SA 
512 (SCA); 2008 (3) SA 371 (SCA) at para 13.  In my judgment, however, one is not 
treating in this matter of the type of situation to which Heher JA was referring 
in Wightman at the place cited.  The learned judge of appeal was positing the 
position of a party with exclusive knowledge of information pertaining to disputed 
facts that contented itself with a bald denial of the other side’s allegations.  He held 
that a bald denial by such a party in such circumstances would often not give rise to 
a genuine dispute of fact on the papers. 

[22] That is not the position in the current case.  

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s66
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s66
http://www.saflii.org/za/cases/ZASCA/2008/6.html
http://www.saflii.org/za/cases/ZASCA/2008/6.html
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2008%5d%202%20All%20SA%20512
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2008%5d%202%20All%20SA%20512
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294 
 

[23] A transcript of the inquiry proceedings was made available to the applicants.  It 
is true that the first and second respondents’ attorney of record, who was also the 
interrogating attorney at the inquiry, initially declined to make the transcript available 
because at the stage it was first requested he was concerned the applicants might 
use it to tailor the further evidence they were required to give at the inquiry.  But, in a 
letter dated 28 November 2018, nearly six months before the institution of the current 
application, on 14 May 2019, the respondents’ attorneys advised the applicants’ 
attorneys as follows in respect of the transcript: 

3. Transcripts need to be checked (proof read) by the transcribers to correct typing, 
spelling and other patent transcription errors. The transcribers will then provide a 
transcript certified by them as accurate. The certified transcript will then form part of 
the record. In terms of section 39(3) of the Insolvency Act, the presiding officer 
himself must certify the record of proceedings at the conclusion of the meeting. 

4. Your clients testified at the first meeting of creditors during 2016, that meeting was 
closed. They have since then testified briefly at a new meeting convened in July 
2018 . That meeting is not closed. 

5. The transcript of the evidence at the first meeting of creditors runs to 607 pages. 
The transcript of their evidence at the further meeting runs to 73 pages. 

6. A copy of the unchecked and uncertified transcripts are (sic) available for 
collection by you from our officers upon payment of the cost of copying (R3.50 per 
page) of R2 737.00 inclusive of VAT. 

[24] Moreover, after the delivery of the first and second respondents’ answering 
papers and before the delivery of the applicants’ replying papers, the applicants 
made a demand in terms of Uniform Rule 35(12) for the production of numerous 
documents that had been mentioned in the answering papers.  The demand included 
(in item 13) ‘[t]he transcripts of the recordings of the inquiry proceedings referred to 
...’ and (in item 17) ‘[t]he documents and exhibits which were put to the Pickfords 
(the first and second applicants), referred to ...’.  In para 7 of their response to the 
notice in terms of rule 35(12), the first and second respondents stated ‘Where in 
what follows documents are said to be available for inspection, the trustees will 
permit the making of copies or transcriptions thereof.’  In para 37 of the response, 
the respondents stated (‘Ad Item 13’), ‘The transcripts are available for inspection’ 
and in para 41 (‘Ad Item 17’), ‘The documents and exhibits are available for 
inspection’. 

[25] The applicants bore the onus of establishing their entitlement to the relief 
sought.  In order to even begin to attempt to make out their case they were required 
to show that the inquiry proceedings or the recording thereof were materially non-
compliant.  By failing to provide the transcript, at least in the form it was made 
available to them, they incapacitated themselves from being able to show what they 
needed to do.  As it is, however, and as I shall now proceed to explain, there were in 
any event even more fundamental obstacles in their path to obtaining the relief 
sought.  Those obstacles concerned matters of principle. 

[26] Insofar as the applicants sought an order setting aside the inquiry proceedings, I 
consider that such a remedy is not available in principle.  An inquiry in terms 
of s 65 of the Insolvency Act does not, in itself, result in any decision affecting any 
person who testifies at the inquiry.  It is only an information gathering exercise.  The 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s39
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role of the presiding officer is essentially procedural.  It is to see to it that the 
proceedings are properly and effectively conducted.  The presiding officer’s 
substantive duty is to report to the Master at the conclusion of the inquiry whether it 
appears from any statement made at an interrogation in terms of s 65 that there are 
reasonable grounds for suspecting that the insolvent (in this case the trustees of the 
insolvent Trust) has committed any contravention of the Act.  The information 
gathered at the inquiry and the record of the inquiry proceedings may well be used in 
subsequent proceedings, in which event their admissibility as evidence in such 
proceedings is subject to the applicable law of evidence.  The forum in which 
questions of admissibility fall to be decided is the forum in which such subsequent 
proceedings are prosecuted.  

[27] Mr Rogers directed my attention to the judgment of Galgut J in Muller and 
Another v The Master and Others 1991 (2) SA 217 (N) in support of his submission 
that the relief sought in terms of para 2 of the applicants’ notice of motion was 
incompetent.  That case concerned an application by two insolvents, who were 
husband and wife, for the review and setting aside of two rulings made by the Master 
at an interrogation held in terms of s 152 of the Insolvency Act.  The headnote to 
the published report adequately summarises the import of the relevant part of the 
judgment (which is at p. 220G-I).  It reads as follows: ‘An interrogation in terms 
of s 152 (2) of the Insolvency Act 1936 is only a fact- or information- gathering 
process. It is not in the nature of a court hearing, in particular because no decision or 
ruling can ever follow it. All that can possibly happen is that, as a result of such facts 
or information as are gathered, some or other civil or criminal process might be set in 
motion. The point is, however, that, unlike in the usual situation, during an 
interrogation in terms of s 152, or at the end of it, no ruling or decision is made as a 
result of the proceedings. No matter what the record of proceedings may disclose, 
therefore, the proceedings themselves cannot be set aside, and there will be no 
formal ruling or decision which follows the proceedings, so that no ruling or decision 
will exist which can be set aside.’  Mr Rogers submitted, with justification in my view, 
that no valid point of distinction fell to be drawn for present purposes from the fact 
that the inquiry in Muller’s case occurred in terms of s 152 and in the current matter 
in terms of s 65 of the Act.  I say that conscious of the differences between an 
examination under s 152 and one under s 65, which are usefully analysed in Stadler 
en Andere v Wessels NO en Andere 2000 (4) SA 544 (O). 

[28] In the circumstances, the application for relief in terms of paragraph 2 of the 
notice of motion will be dismissed. 

[29] As to the relief sought in terms of paragraph 1 of the notice of motion, I have 
already mentioned that the admissibility of any part of the recording or transcript of 
the inquiry in any future proceedings, including in the action instituted by the trustees 
against the applicants under case no. 3372/2019, is a matter that, if it arises, will fall 
to be decided in those proceedings.  Even if the applicants were able to establish 
that the conduct of the inquiry was unlawful in some or other way, that would not, of 
itself, necessarily result in the exclusion of the use of the recording or transcript in 
such proceedings.  The judge or presiding officer in the forum in which anyone 
sought to use the recording or transcript would have to determine whether it would 
be fair to allow its use notwithstanding the illegality involved in obtaining or recording 
the evidence recorded or transcribed therein; cf. Key v Attorney-General, Cape 
Provincial Division and Another [1996] ZACC 25; 1996 (4) SA 187 (CC) at para 10-
14 and the earlier Constitutional Court jurisprudence referred to there.  As the dicta 
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of Kriegler J in para 14 of Key make clear, the admissibility of allegedly unlawfully 
procured evidence depends on whether it would be fair to allow it to be 
used.  Fairness cannot be determined in the abstract.  Whether something is fair or 
not depends on the nature of the circumstances in which it is proposed to use it. 

[30] It would in any event be wholly inappropriate for me to purport to encroach on 
the functions of another forum by determining in advance what evidence should be 
admissible or inadmissible in proceedings before such forum.  That would be to 
improperly usurp the functions of the judge or presiding officer in such forum.  Quite 
apart from questions of comity, I am just not qualified to make any such 
determination competently.  Only a decision-maker fully apprised of the peculiar 
context in which it is sought to deploy the evidence would be competent to decide on 
the permissibility of the use of the recording or transcript of the inquiry.  It is for that 
reason that there is no merit in the submission by Mr van Huyssteen that 
considerations of convenience militate in favour of the issue being decided in these 
proceedings. 

[31] If the relief sought in terms of paragraph 1 of the notice of motion is to be 
determined on the principles applicable to final interdicts, for that is the manner in 
which it is couched, the application cannot succeed because the applicants have not 
made out a case in support of such relief.  They have not shown a relevant right or 
the infringement thereof and, for the reasons that I have discussed, there can be no 
question of them reasonably apprehending irreparable harm in the event of the 
interdictory relief that they seek not being granted.  Their appropriate remedy lies 
elsewhere. 

[32] The application will therefore be dismissed with costs, including the wasted 
costs incurred in respect of the aborted hearing on 9 November 2020 when the 
application was not heard because of the late filing of the applicants’ replying papers 
and heads of argument.  The first and second respondents sought costs on a 
punitive scale, but I am not persuaded that the circumstances warrant such 
exceptional relief. 

[33] In the result the following order is made: 

1. The application is dismissed. 

2. The applicants shall be liable to pay the first and second respondents’ costs 
of suit, including the wasted costs incurred in respect of the aborted hearing 
on 9 November 2020. 

  

  
SA Airlink (Pty) Ltd v South African Airways (SOC) Limited (In Business 
Rescue) and others [2020] JOL 49059 (SCA) 

Business rescue – revenue received by first respondent shortly prior to being placed 
under business rescue – appellant precluded from instituting legal proceedings 
against first respondent (in business rescue) for recovery of such revenue without 
the consent of the business rescue practitioners or leave of the court – revenue a 
debt owed by first respondent to the appellant and not property of appellant – appeal 
dismissed with costs. 
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MONEY COLLECTED PRIOR TO BUSINESS RESCUE 
Airlink and SAA operated in alliance, founded on an Alliance Agreement, with Airlink 
passengers using SAA's booking system and SAA periodically paying over to Airlink 
the ticket money, less commission and charges. Airlink was unsuccessful in the High 
Court, where it sought an order to be paid for the tickets sales in the period prior to 
SAA being placed under business rescue. 
On appeal, Dambuza JA discusses whether the business relationship was one of 
agency; whether the debt arose after business rescue; and the moratorium on legal 
proceedings against companies during business rescue - s 133 of the Companies 
Act. 
The appeal is dismissed with costs. 

 

Knoop N.O and another v Gupta (Tayob as Intervening Party) [2020] JOL 49005 
(SCA) 
Business rescue practitioners- Appeal-Suspension of operation of order pending an 
appeal – section 18(1) of Superior Courts Act 10 of 2013 – leave to execute on order 
in terms of s 18(3) of Act – requirements – urgent appeal in terms of s 18(4) of Act – 
suspension of order granting leave to execute in terms of s 18(4)(iv) of Act – whether 
court empowered to order that suspension would not operate – such an order a 
nullity. 
Business rescue-The notices of termination of business rescue given by Mr Tayob in 
respect of Islandsite and Mr Naidoo in respect of Confident Concept in terms of s 
132(2)(b) of the Companies Act 71 of 2008 were invalid and of no force and effect. 

 
Section 18 of the Superior Courts Act provides that an order may only be executed 
pending an appeal if there exceptional circumstances, if there would otherwise be 
irreparable harm for applicant and if execution will not cause respondent irreparable 
harm. A further safeguard is the automatic right to an urgent appeal against the 
execution order, pending which, such execution order is suspended. 
Wallis JA discusses the consequences when a court attempts to override these 
provisions, after business rescue practitioners lodged an application for leave to 
appeal an order that they be removed from their roles. 
It is ordered that the execution order of the full court was suspended in terms of s 
18(4)(iv) of the Superior Courts Act; and that the appellants were not validly removed 
from office; and that pending the finalisation of the main appeal the two companies 
remain under the supervision of the appellants. 

On appeal from: Gauteng Division of High Court, Pretoria (Ledwaba DJP, Janse van 
Nieuwenhuizen J and Senyatsi AJ concurring, sitting as court of first instance): 

1 The appeal is upheld with costs, such costs to include those consequent upon the 
employment of two counsel. 

2 The order of the full court is set aside and replaced by the following order: 

'The application is dismissed with costs, such costs to include those consequent 
upon the employment of two counsel.' 

3 It is declared that pending the finalisation of this appeal: 
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(a)The operation and execution of the order of the full court granting leave to execute 
in terms of s 18(1), read with s 18(3), of the Superior Courts Act 10 of 2013 was 
suspended in terms of s 18(4)(iv) of the Superior Courts Act 10 of 2013. 

(b)The appellants were not validly removed from office as business rescue 
practitioners in respect of Islandsite Investments One Hundred and Eighty (Pty) Ltd 
(Islandsite) and Confident Concept (Pty) Ltd (Confident Concept). 

(c)The directors of Islandsite and Confident Concept were notentitled to act on the 
order for the removal of the appellants as business rescue practitioners in those two 
companies by nominating new business rescue practitioners and the appointments 
of Mr Tayob in respect of Islandsite and Mr Naidoo in respect of Confident Concept 
were invalid. 

(d)The notices of termination of business rescue given by Mr Tayob in respect of 
Islandsite and Mr Naidoo in respect of Confident Concept in terms of s 132(2)(b) of 
the Companies Act 71 of 2008 were invalid and of no force and effect. 

(e) Nothing in this order validates or invalidates any other action taken by Islandsite 
and Confident Concept since 7 February 2020 with the authority of Mr Tayob and Mr 
Naidoo as the case may be. 

It is further declared that pending the finalisation of the main appeal under Case No 
116/2020 Islandsite and Confident Concept remain in business rescue under the 
supervision of the appellants in accordance with their original appointments as 
business rescue practitioners. 

 

CMC v CIPC and Others (1325/2019) [2020] ZASCA 151 (20 November 2020) 

[Cooperativa Muratori Cementisti - CMC Di Ravenna and Others v Companies 
and Intellectual Property Commission (1325/2019) [2020] ZASCA 151 (20 
November 2020)] 

Business rescue – whether external company can enter business rescue – 
recognition of foreign composition among creditors approved by Italian court – who 
may apply and basis for recognition. 

Appeal-application to lead further evidence on appeal is dismissed with costs on the 
scale as between attorney and client, including the costs of two counsel. 

The central issue in this appeal is whether a company incorporated in a country 
other than South Africa is entitled to take advantage of the business rescue 
provisions of the Companies Act 71 of 2008 (the Act). That issue arose in the 
following circumstances. The Appellant, Cooperativa Muratori & Cementisi-CMC Di 
Ravenna Societá Cooperativa a Responsibilita Limitata (CMC), is a long-established 
company incorporated in Italy and active in the construction industry internationally. 
It is registered as an external company in terms of the Act. In the latter stages of 
2018 CMC internationally encountered a cash flow crisis and significant financial 
difficulties. This caused it to lodge with the Court of Ravenna, Bankruptcy Section, a 
preventive application for admission to the procedure for the arrangement with 
creditors pursuant to article 161 of the Italian Bankruptcy Law. On 7 December 2018 
the Court of Ravenna issued an order assigning CMC sixty days within which to file a 
proposal for composition with its creditors; ordered it to submit to possible 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20151
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authorisation requests and to furnish monthly reports; and appointed three judicial 
commissioners to oversee these functions. 

[2] Not content with these proceedings in its country of incorporation, the board of 
directors of CMC resolved on 14 December 2018 that the company was financially 
distressed as contemplated in s 129(1) of the Act and should be placed under 
supervision. Pursuant thereto, Messrs Van der Merwe and Rey, who have played no 
active role in this litigation, were appointed as business rescue practitioners (BRPs) 
to CMC. However, on 15 February 2019 Mr Rey was advised by the first respondent, 
the Companies and Intellectual Property Commission (CIPC), that because CMC is 
an external company it could not be placed under business rescue in terms of the 
Act. That precipitated the present application, brought as a matter of urgency on 7 
March 2019, for an order declaring that CMC was under business rescue in terms of 
the Act, alternatively declaring that the order issued by the Court of Ravenna was 
enforceable in South Africa. 

[3] The CIPC was cited as the sole respondent in that application. However, Esor 
Construction (Pty) Ltd (Esor), the second respondent; Absa Bank Ltd (Absa), the 
third respondent; and Stefcor (Pty) Ltd (Stefcor), the fourth respondent, sought leave 
to intervene in the proceedings. Esor and Stefcor delivered affidavits in opposition to 
the relief sought. Stefcor also sought an order for the provisional winding up of CMC. 

[4] The application came before Potterill J in the Gauteng Division of the High Court, 
Pretoria. She dismissed CMC’s claims and Stefcor’s counter-application. The appeal 
by CMC is with her leave. Only Esor opposed the appeal. Absa played no active role 
in the litigation and Stefcor has indicated that it abides the decision of this court on 
the appeal. 

 

Was business rescue available to CMC? 

[5] Business rescue is defined in s 128(1)(b) of the Act as meaning proceedings to 
facilitate the rehabilitation of a company that is financially distressed. It does this by 
placing the company’s affairs under temporary supervision by a BRP; granting a 
temporary moratorium on the rights of claimants against the company or in respect 
of property in its possession; and making provision for the approval of a plan to 
rescue the company by restructuring its affairs. In terms of s 129(1) the board of a 
company may resolve that the company voluntarily begins business rescue 
proceedings and place the company under supervision. Any such resolution must be 
lodged with the CIPC and the company must appoint a BRP to undertake the 
supervision of the business rescue. This is the route that CMC followed and it 
appointed Messrs Van der Merwe and Rey as BRPs. 

[6] Business rescue is available only to a company. That is defined in s 1 of the Act 
as meaning: 

‘A juristic person incorporated in terms of this Act, a domesticated company, 
or a juristic person that, immediately before the effective date─ 

(a) was registered in terms of the ─ 

(i) Companies Act 1973 …, other than as an external company as defined in 
that Act; or 
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(ii) Close Corporations Act 1984 …, if it has subsequently been converted in 
terms of Schedule 2; 

(b) was in existence and recognised as an ‘existing company’ in terms of the 
Companies Act 1973 …; or 

(c) was deregistered in terms of the Companies Act 1973 …, and has 
subsequently been re-registered in terms of this Act.’ 

[7] Whether business rescue was available to CMC depended on it being a company 
in terms of this definition. In argument it was accepted that it is not a company in 
terms of any of the three sub-sections of the definition. Although it was registered as 
an external company in terms of the Companies Act 61 of 1973 (the old Act), sub-
section (a) expressly excludes an external company registered under the old Act and 
it was never a close corporation. A company existed and was recognised under the 
old Act if it existed and was recognised in terms of the 1926 Companies Act, 46 of 
1926, but CMC was not such a company and does not qualify under sub-section (b). 
Finally, it was not deregistered under the old Act so it does not qualify under 
sub section (c). 

[8] CMC attempted to circumvent this in the following way. The definition of a 'foreign 
company' under s 1 of the Act means 'an entity incorporated outside the 
Republic' irrespective of whether it is a profit or non-profit entity, or carrying on 
business or non-profit activities within the Republic. The definition of ‘juristic person’ 
includes a foreign company and the definition of an ‘external company’: 

‘Means a foreign company that is carrying on business, or non-profit activities, 
as the case may be, within the Republic, subject to section 23(2).’ 

[9] The argument proceeded as follows. The definition of 'company' commences by 
saying that it is 'a juristic person incorporated in terms of this Act'. A juristic person 
includes a foreign company and where that is carrying on business or non-profit 
activities within the Republic it is an external company that is required to register in 
terms of s 23 of the Act. The expression 'incorporated in terms of this Act' must 
therefore be construed as including a foreign company that had registered in terms 
of s 23 of the Act. 

[10] There is no merit in this argument, which flies in the face of the language of the 
Act. Incorporation and the legal status of companies is dealt with in Part B of Chapter 
2 of the Act. Incorporation takes place in terms of s 13(1) by the completion and 
signing of a Memorandum of Incorporation and filing a Notice of Incorporation with 
the CIPC. As soon as possible after accepting the Notice of Incorporation the CIPC 
assigns a unique registration number to the company and enters the prescribed 
details in the register.[1] From the date of registration the company is a juristic 
person and exists thereafter until its name is removed from the register.[2] CMC has 
not been incorporated in terms of this process. 

[11] Section 23 of the Act dealing with the registration of foreign companies is in Part 
C of Chapter 2 of the Act dealing with 'Transparency, accountability and integrity of 
companies'. That places it firmly outside the provisions of the Act dealing with the 
incorporation of companies. A foreign company registered as an external company is 
not incorporated 'in terms of this Act' as required by the definition of 'company', 
because it has not been incorporated under the provisions of the Act that deal with 
the incorporation of companies. 

http://www.saflii.org/za/legis/consol_act/cca1984221/
http://www.saflii.org/za/cases/ZASCA/2020/151.html#_ftn1
http://www.saflii.org/za/cases/ZASCA/2020/151.html#_ftn2
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[12] The final nail in the coffin for this argument is provided by sub-section (a) of the 
definition of 'company', which expressly excludes a foreign company from being a 
'company' under the Act, notwithstanding that it was registered in terms of the old 
Act. That shows clearly that foreign companies were only to be required to register in 
South Africa for limited purposes. Where a foreign company is required to comply 
with the same provisions of the Act as a domestic company, which is the case where 
it wishes to make a public offering of securities in this country in terms of Chapter 4 
of the Act, there is special provision for this. Thus s 95(1) provides a special 
definition of 'company' by saying that: 

In addition to the meaning set out in section 1, also includes a foreign 
company.’ 

That extended definition includes both external companies, that is foreign companies 
doing business in South African and registered under the Act, and any other foreign 
company that seeks to make a public offer of securities to the South African public. 
This is to ensure that any such offer complies with South African requirements in 
regard to disclosure and the like in the making of any such offer. The special 
definition reinforces the conclusion that elsewhere in the Act when there is reference 
to a company it means a company as defined in s 1. The inevitable conclusion is that 
an external company may not be placed under business rescue and the views of the 
CIPC that led to this application were correct. 

The application to lead further evidence 

[19] Notwithstanding the manifest urgency of any application to adduce further 
evidence on appeal, nothing was forthcoming until Friday, 6 November 2020, three 
days before the appeal was to be argued on Monday, 9 November 2020. This 
revealed that Esor was correct in saying that the composition had been approved by 
a court order granted on 29 May 2020. The composition allegedly dealt with CMC's 
assets and liabilities worldwide and the worldwide claims of creditors including those 
in South Africa. On 7 August 2020 the Chancellor's Office of the Court of Ravenna 
certified that there was no appeal against the order approving the composition. 

[20] The only explanation for this delay was a single paragraph in the affidavit filed in 
support of the application, reading as follows: 

'In August the courts in Italy are closed for the summer holidays. As a result of 
this the decree granted by the Court in Ravenna on the 7th August 2020 was 
only received in early September 2020. In addition because of the Covid 
emergency, obtaining an appointment for the translation of the decree took 
some time. Ultimately, the translation of the decree was only obtained on the 
16th October 2020. It was for this reason that the launch of this application 
was delayed.' 

[21] This explanation was wholly unacceptable as was the delivery of 100 pages of 
affidavits and annexures in the middle of a court term and three days before the 
hearing of the appeal. Describing the explanation as cursory is to flatter it. The 
judgment approving the composition reflects that the president of the court in 
Ravenna twice directed expedited hearings in the light of the Covid-19 epidemic and 
hearings were held with the use of personal protective equipment and the application 
of social distancing guidelines. The judgment showed that the judicial commissioners 
supported the composition and only a handful of creditors expressed objections. 
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These were addressed at a hearing on 20 May 2020 and the judgment approving the 
compromise was handed down on 29 May 2020. It was translated into English 
immediately; the translator's certificate being dated 6 June 2020. This court was not 
given the elementary courtesy of it being recognised that adducing additional 
evidence required similar urgency from the litigants and their legal representatives. 
When this was raised with counsel we were not even favoured with an apology. 

[22] It is inexcusable that this information was not brought to this court's attention 
simultaneously with the delivery of the heads of argument. Instead the heads of 
argument were inaccurate in saying only that the creditors had voted in favour of the 
composition and not mentioning that it had been approved by the court. There is a 
cryptic statement in para 122 of the heads of argument for CMC that CMC is entitled 
in its alternative prayer to an order 'recognising the court ordered arrangement with 
creditors, granted by the court of Ravenna on 7 December 2018'. It is unclear 
whether this was possibly hinting at the order of 29 May 2020. We have no affidavit 
from the South African attorney explaining his instructions to counsel and, if they did 
not refer to the order of 29 May 2020, why this important information was not 
included. Nor do we know whether he was advised by counsel to bring the 
application urgently and, if not, why not. 

 [35] Both the application to lead further evidence and the appeal must be dismissed. 
To show the court's disapproval of the manner in which the application to lead further 
evidence was brought, its dismissal will be accompanied by an order that it pay the 
costs on an attorney and client scale. The following order is made; 

1 The application to lead evidence on appeal is dismissed with costs on the 
scale as between attorney and client, including the costs of two counsel. 

2 The appeal is dismissed with costs, including the costs of two counsel. 
M AND ANOTHER v MURRAY NO AND OTHERS 2020 (6) SA 55 (SCA) 

Insolvency — Insolvent — Property — Pension fund benefits- — Protection against 
attachment by trustee of insolvent estate — Whether applicable if benefit paid before 
sequestration — Pension Fund Act 24 of 1956, s 37B. 

Pension — Pension fund — Members — Benefits — Protection against attachment 
by trustee of insolvent estate — Whether applicable if benefit paid before 
sequestration — Pension Fund Act 24 of 1956, s 37B. 

 
The respondents, trustees of an insolvent estate, successfully applied in the High 
Court to set aside certain dispositions made to the appellants (on the basis that 
these were 'collusive dealing before sequestration' as contemplated in s 31 of the 
Insolvency Act 26 of 1934). 
The source of these dispositions was the insolvent's pre-sequestration pension 
payout. Section 37B of the Pension Fund Act 24 of 1956 protects 'the estate of 
anyone entitled to a pension benefit payable' against attachment by a trustee of an 
insolvent estate, by deeming such benefit not to be part of the insolvent's estate 
(subject to certain exceptions). The principal issue in this appeal against the High 
Court's order was whether a pension payout made before sequestration was 
protected by s 37B of the Pensions Fund Act. The Supreme Court Appeal — 
Held 
Section 37B established an exception to the provisions of s 20(1)(a) of the 
Insolvency Act — one which only entailed that, while in the hands of a pension fund, 
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the insolvent's pension interest could not be attached by his or her trustee on the 
basis that it formed part of the insolvent's assets. It protected only the pension 
benefit of a person whose estate was already sequestrated when they received a 
pension payout. Once the benefit was paid, the beneficiary ceased to be a 'member' 
of the pension fund, and the money ceased to be a 'benefit' as defined. And when 
payment of a benefit was made before sequestration, there was no insolvent estate 
or trustees to speak of. 
Section 37B therefore cannot find application; it did not extend protection beyond 
payment of the pension benefit. A benefit paid out to an insolvent before their estate 
was sequestrated therefore did not enjoy the protection provided in s 37B.  
 

NATIONAL COMMISSIONER OF POLICE AND ANOTHER v GUN OWNERS 
SOUTH AFRICA 2020 (6) SA 69 (SCA) 

Arms and ammunition — Licensing — Renewal of licence — Interim interdict 
preventing South African Police Service from applying, implementing and enforcing 
various provisions of Firearms Control Act 60 of 2000, pending final relief — Set aside 
on appeal — Requirements for interim interdict not met — Impermissible restraint on 
exercise of statutory power, violating principle of separation of powers — Firearms 
Control Act 60 of 2000, ss 24, 27 and 28. 

Judge — Duties and functions — Role of judge as neutral arbiter — Judge, of own 
accord and with applicant's approval, amending final relief sought — Amounting to 
descending into arena, was inappropriate and rendered court susceptible to allegation 
of bias. 

Gun Owners of South Africa (GOSA) sought and obtained an urgent interim interdict 
against the Commissioner of the South African Police Services and the Minister of 
Police (together, SAPS), prohibiting SAPS from demanding or accepting the 
surrender of firearms by licence-holders whose firearm licences expired because 
they failed to renew their licences within the time frames prescribed by the Firearms 
Control Act 60 of 2000 (the FCA).  
The basis for the relief was the alleged infringement of clear prima facie right to 
administrative justice: a legitimate expectation that the authorities would have 
disposed of a system imposing limits which they had conceded on other occasions 
had no justification and could not be administered. SAPS contended that the relief 
sought amounted to amending or overriding those parts of the Act GOSA found 
objectionable, without declaring them inconsistent with the Constitution and invalid 
— a clear breach of the separation of powers. (See [4] – [5].) 
During oral argument, and of his own accord, the presiding judge proposed to 
GOSA's counsel that certain amendments be made to the final relief it had sought, 
and subsequently an amended notice of motion was delivered. The effect was that 
the initial alternative final relief (also amended) became the main final relief — that 
the periods as referred to in ss 24, 27 and 28 of the FCA be extended in order for 
people who hold expired licences to apply for the renewal thereof on good cause 
shown. Initially, before the proposed amendment, this relief was for an extension — 
across the board — for the holders of expired licences to apply for their renewal, ie 
without the limitation of good cause shown. The initial main final relief, that it be 
declared that firearm licences were valid for the lifetime of the holder, was 
abandoned after the judge indicated that it was not competent, as was GOSA's 
motion for a structural interdict. (See [6] and [22] – [24].) 
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The court a quo concluded that GOSA had shown 'a prima facie arguable case' for 
the grant of a declaratory order envisaged in the main relief as amended. It based 
this conclusion, inter alia, on an annexure to regulations under the FCA (Form 518), 
which provides for the renewal of expired licences; and on assertions concerning the 
need for an interdict in GOSA's founding affidavit. (See [40].) 
In the SAPS appeal to the Supreme Court of Appeal: 
Held 
The relief sought in the amended notion of motion was fundamentally different from 
the final relief initially sought by GOSA. It went beyond its founding affidavit and 
resulted in a new case for GOSA being put up at the instance of the court itself. This 
was inappropriate because there was a real risk that judicial intervention of this kind 
may render the court susceptible to an accusation of bias; and because it was a core 
principle of our adversarial system that the judge remain neutral and aloof from the 
fray. The initial main relief was inconsistent with the express provisions of the Act. 
This meant that the application had no reasonable prospect of success, and it ought 
to have been dismissed on that basis.  
GOSA's alleged legitimate expectation was neither reasonable nor legitimate. A 
concession by the relevant authorities or the SAPS, of incapacity to administer the 
Act, could not be regarded as a clear and unambiguous representation that firearm 
licences (valid only for a limited period under the Act) would be extended to the 
lifetime of their holders; or that expired firearm licences would be extended contrary 
(in both instances) to the express provisions of the Act. The so-called legitimate 
expectation was not one that was lawful or competent for an authorised functionary 
to make. When a firearm licence terminated as contemplated in s 24(1) of the Act, it 
came to an end by the operation of law; it was no longer valid and thus could not be 
extended. A statutory proscription could not found a legitimate expectation. (See 
paras [39] – [40].) 
On the facts, GOSA did not establish a prima facie right either. The founding affidavit 
contained bald and generalised assertions which were simply conclusions, with no 
factual or evidential basis. The purported renewal of expired licences in Form 518 
was at odds with the express provisions and purpose of the FCA. It was a settled 
principle of statutory construction that regulations made under a statute could not be 
used to interpret the governing statute. Accordingly, the main relief sought (as 
amended) had no reasonable prospect of success.  
There was no merit in GOSA's claims that it would suffer irreparable harm if the 
interim interdict was not granted; that it had no alternative remedy; and the balance 
of convenience favoured the grant of the interim interdict. The interdict cut across the 
powers vested in the appellants by the FCA, preventing them from implementing and 
enforcing its provisions, and thus disrupting executive functions conferred by law. It 
followed that the requirements for interim relief had not been met. The interim 
interdict granted against the appellants was constitutionally inappropriate. It violated 
the principle of separation of powers and guaranteed the unlawful possession of 
firearms. It would therefore be set aside. 
 
 

Masibuyisane Services (Pty) Ltd v Eqstra Corporation (Pty) Ltd (1245/2019) 
[2020] ZASCA 159 (1 December 2020) 

Companies Act 61 of 1973 -Consequences of conversion of a close corporation into 
a company in terms of s 29C(1) of the Companies Act 61 of 1973 and vice versa, in 
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terms of the Close Corporation Act 69 of 1984 – validity of suretyship concluded by 
company after it had converted from a close corporation – company cited in 
suretyship as a close corporation – absence of any hiatus or interruption of juristic 
personality upon conversion – appeal dismissed. 

The controversy, in this case, is one that only lawyers could appreciate. It concerns 
the consequences of a close corporation (CC) converting itself into a company. What 
happens if after that conversion a contract is concluded by the directors of the 
company in which contract the company is described as a close corporation? Can 
the company repudiate it on the grounds that it was concluded with an entity, ie the 
CC, that ‘no longer exists’? 

The case originated when the respondent, Eqstra Corporation (Pty) Ltd (Eqstra), 
obtained, on 22 September 2014, a default judgment against the appellant, 
Masibuyisane Services (Pty) Ltd, wherein it was cited as Masibuyisane CC, in 
respect of a suretyship in the respondent’s favour. The appellant wants the judgment 
to be rescinded. The basis for the rescission application is the proposition that the 
suretyship is invalid, for the reason mentioned. The court a quo refused to rescind 
the judgment, hence the appeal to this Court with the former’s leave. 

The statutory framework concerning conversions 

[14]      The legislation concerning the conversion of corporate identity includes the 
Close Corporations Act 69 of 1984 (CC Act), the Companies Act 61 of 1973 (1973 
Companies Act) and the Companies Act 71 of 2008 (2008 Companies Act). 
These statutes regulate the manner and legal consequences of conversions by a CC 
into a company and vice versa. The corresponding provisions in the relevant statutes 
addressing conversion all reflect the singularity of juristic personality and the 
absence of any multiple identities in consequence of a conversion one way or the 
other. The relevant provisions are these: 

Conclusions 

[38]      Accordingly,   

(1)    The juristic persona remains the same regardless of the corporate form 
upon conversion from CC to company or vice versa. 

(2)   An incorrect description of the juristic persona is not a ground to 
compromise a contract concluded between it and another person. 

(3) The suretyship is valid and enforceable. 

[39]      The contention that the order a quo had been in error, within the 
contemplation of rule 42(1)(a) of the Uniform Rules of Court, on the grounds that the 
‘defendant’ did not exist, axiomatically evaporates. 

[40]      The attempt to bring a case within the bounds of rule 31(2)(b) on the grounds 
that the appellant learnt of the judgment after the fact, is scuttled by two issues. First, 
the application is out of time because the Appellant’s director, Mr Maseko had 
knowledge of the order in November 2014, not only in 2018 upon the effective 
service of the writ of execution. It must follow that the appellant too had knowledge at 
that time in 2014 because to suggest a director could have knowledge in a ‘private 
capacity’ and the company did not thereby become aware is an unsustainable 

http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
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contention. Second, even ignoring that quibble, the appellant’s defence of not being 
bound by the suretyship fails, as addressed above. 

[41]      The service of the summons on the domicilium stipulated in the suretyship is 
not denied. Service was, therefore, effective. 

[42]      No reason exists to rescind the order. 

The appeal is dismissed with costs. 

Zungu-Elgin Engineering (Pty) Ltd v Jeany Industrial Holdings (Pty) Ltd and 
Others (1138/2019) [2020] ZASCA 160 (3 December 2020) 

Business Rescue-s 154(2) of the Companies Act 71 of 2008Suretyship – at common 
law a surety’s right of recourse arises upon payment to creditor – s 154(2) of 
the Companies Act 71 of 2008 does not alter common law position. 

  

[1] The first respondent, Jeany Industrial Holdings (Pty) Ltd, the second respondent, 
Mr Ian Laverne Donjeany and the third respondent, Mr Lee Spencer Donjeany, each 
bound themselves as sureties and co-principal debtors in respect of a debt owed by 
the appellant, Zungu-Elgin Engineering (Pty) Ltd, to Hollard Insurance Company 
Limited (Hollard). After having made payment to Hollard, the respondents exercised 
their right of recourse against the appellant. The narrow issue in the appeal is 
whether this debt was owed by the appellant immediately before the beginning of the 
business rescue process, within the meaning of s 154(2) of the Companies Act 71 of 
2008 (the Act). 

[2] The issue arose as follows: Sunrise Energy (Pty) Ltd (Sunrise) and the appellant 
entered into a contract in terms of which the latter would manufacture tanks for the 
storage of liquid petroleum gas. The contract provided that a performance guarantee 
(guarantee) had to be furnished to Sunrise. The appellant entered into an agreement 
with Hollard pursuant to which the latter was to provide the guarantee. On 7 October 
2013 Hollard furnished the guarantee to Sunrise. It was a guarantee of the kind 
described in Lombard Insurance Co Ltd v Landmark Holdings (Pty) Ltd and 
Others [2009] ZASCA 71; 2010 (2) SA 86 (SCA) para 20. It essentially provided that 
‘without regard to any claim or dispute of any nature which any party may allege’, 
Hollard would pay an amount not exceeding R33 951 466 to Sunrise on its 
‘first written demand’, accompanied by a certificate that the appellant was in breach 
of its obligations under the contract with Sunrise. 

[3] The agreement between the appellant and Hollard provided that the appellant 
would indemnify Hollard in respect of any payment that it made in terms of the 
guarantee. On 20 September 2013, the first respondent and three other companies 
signed a document entitled ‘RECIPROCAL INDEMNTIY AND SURETYSHIP’ (the 
indemnity). In terms thereof they jointly and severally bound themselves as sureties 
and co-principal debtors for the obligations of the appellant to Hollard. In terms of a 
Deed of Suretyship (the suretyship) entered into on the same date, the second and 
third respondents also bound themselves jointly and severally with the appellant as 
sureties and co-principal debtors for the latter’s liabilities to Hollard. At the time the 
second and third appellants were directors of the appellant. 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s154
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s154
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2009%5d%20ZASCA%2071
http://www.saflii.org/cgi-bin/LawCite?cit=2010%20%282%29%20SA%2086
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 [13] In Proksch v Die Meester en Andere 1969 (4) SA 567 (A) this court considered 
the common law principles in respect of when the surety’s right of recourse arises. 
With extensive reference to Roman and Roman-Dutch authorities, Rumpff JA said at 
584H-585A: 

‘It appears clear that at common law, a surety could only be regarded as a 
creditor of the principal debtor, when he had paid the creditor.’ (Translated)[1] 

See also Proksch at 589D-E, Caney at 163 and P A Delport and Q 
Vorster Henochsberg on the Companies Act 71 of 2008 Vol 1 at 445. The same 
applies to the right of recourse between co-sureties. See Caney at 174.[2] 

[14] There is a presumption in our law that a statutory provision does not alter the 
common law unless it says so explicitly or by necessary implication. See Law 
Society of the Cape of Good Hope v C 1986 (1) SA 616 (A) at 639E and 25 Lawsa 2 
ed Part 1 para 340. The appellant contended that to permit claims against a 
company that were not provided for in the approved and implemented business 
rescue plan, might jeopardise the business rescue. That may be so, but is irrelevant. 
The question is whether s 154(2) of the Act expressly or by necessary implication 
varied the common law principle that a debt based on the surety’s right of recourse 
arises upon payment to the creditor. It did nothing of the sort. On the contrary, in 
terms of s 154(2) the question whether any debt was owed by the company at the 
specified point in time, is to be determined in terms of existing law, including the 
common law. 

[15] The only defence that the appellant had raised, was bad in law. It follows that 
the court a quo correctly granted summary judgment and that the appeal must fail. 

[16] The appeal is dismissed with costs. 

 Tayob and Another v Shiva Uranium (Pty) Ltd and Others (336/2019) [2020] 
ZASCA 162 (8 December 2020) 

Business rescue -practitioner appointed by board of company in terms 
of s 129(3)(b) – resignation of practitioner – board’s power to appoint substitute 
under s 139(3) not subject to authority or approval of practitioner. 

  [1] The principal issue in this matter is whether the board of directors of the first 
respondent, Shiva Uranium (Pty) Ltd (in business rescue) (Shiva), validly appointed 
the first applicant, Mr Mahomed Mahier Tayob, and the second applicant, Mr Eugene 
Januarie, as business rescue practitioners (practitioners). The Gauteng High Court, 
Pretoria (the high court) held that it had not and refused leave to appeal to this court. 
The applicants’ application for condonation for their delay and for leave to appeal 
was referred for oral argument in terms of s 17(2)(d) of the Superior Courts Act 10 
of 2013. The parties were also directed to be prepared to address this court on the 
merits of the appeal. They were called upon to do so at the hearing before us. 

[2] The material facts of the matter are the following. On 20 February 2018, the 
board of directors of Shiva (the board) resolved in terms of s 129(1) of the 
Companies Act 71 of 2008 (the Act) to place Shiva under business rescue 
supervision. Shiva is a ‘large company’ as defined in reg 127 of the Companies 
Regulations, 2011[1] as amended (the regulations). In terms of reg 127, only a 
‘senior practitioner’[2] may be appointed as the practitioner for a large company. The 

http://www.saflii.org/cgi-bin/LawCite?cit=1969%20%284%29%20SA%20567
http://www.saflii.org/za/cases/ZASCA/2020/160.html#_ftn1
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/cases/ZASCA/2020/160.html#_ftn2
http://www.saflii.org/cgi-bin/LawCite?cit=1986%20%281%29%20SA%20616
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#p1
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s129
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s139
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s17
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/cases/ZASCA/2020/162.html#_ftn1
http://www.saflii.org/za/cases/ZASCA/2020/162.html#_ftn2
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board simultaneously appointed Mr Louis Klopper and Mr Kurt Knoop as the 
practitioners for Shiva. Both qualified as senior practitioners. 

[3] On 23 March 2018, however, the Industrial Development Corporation of South 
Africa Limited (IDC), a creditor of Shiva, launched an application in the high court for 
the removal of Messrs Klopper and Knoop and for the appointment of Mr Cloete 
Murray in their stead. The application came before Ranchod J, who made an order 
on 31 May 2018. The order recorded that Messrs Klopper and Knoop had resigned 
as the practitioners of Shiva on the same date. The court appointed Mr Murray as 
the substitute senior practitioner. It also directed the Companies and Intellectual 
Property Commission (the Commission) to, within 48 hours, appoint an additional 
practitioner, subject thereto that the appointment was acceptable to the IDC. 
Pursuant hereto, the Commission appointed the second respondent, Mr Christopher 
Kgashane Monyela, on 1 June 2018. In terms of reg 127, Mr Monyela was a ‘junior 
practitioner’[3] and could only act for a large company as an assistant to a senior 
practitioner. 

[4] On 18 September 2018, Messrs Murray and Monyela resolved, apparently in 
anticipation of the resignation of Mr Murray, to appoint the third respondent, Mr 
Juanito Martin Damons, as his substitute. Mr Murray resigned the following day. In 
terms of a resolution passed on 22 September 2018, however, the board appointed 
the applicants as practitioners for Shiva together with Mr Monyela.[4] 

[5] In terms of s 129(4)(a) of the Act, notice of the appointment of a practitioner by a 
company has to be given by filing a prescribed form with the Commission.[5]  As a 
result of the foregoing, a prescribed form in terms of which Messrs Murray and 
Monyela gave notice of the appointment of Mr Damons, was presented to the 
Commission for filing. A director of Shiva, in turn, submitted the prescribed 
notification of the appointment of the applicants. The Commission, in essence, 
accepted the notification of the appointment of the applicants and refused to accept 
the notification in respect of Mr Damons. 

[6] This caused Mr Monyela, purportedly also acting for Shiva, to urgently approach 
the Companies Tribunal[6] to overturn the decisions of the Commission. On 
27 November 2018 it directed the Commission to accept the filing of the notification 
in respect of Mr Damons and, in effect, to remove the notification in respect of the 
applicants from its register. The applicants, in turn, approached the court a quo on 
an urgent basis for an order interdicting the Commission from ‘implementing, 
enforcing and/or adhering to’ the aforesaid order of the Companies Tribunal, pending 
the determination of an application, to be instituted within ten days of the order, for 
the following relief: 

‘2.1 The Companies Tribunal of the Republic of South Africa’s decision dated 
27 November 2018 is reviewed and set aside; and 

2.2 A declaratory order in terms of Section 21(1)(c) of the Superior Courts’ 
Act, 10 of 2013 declaring the applicants and the second respondent the duly 
and lawfully appointed business rescue practitioners of the first respondent.’ 

 [27] The following order is issued: 

1  The applications for condonation are granted and the applicants are 
directed to pay the costs thereof on an unopposed basis. 

http://www.saflii.org/za/cases/ZASCA/2020/162.html#_ftn3
http://www.saflii.org/za/cases/ZASCA/2020/162.html#_ftn4
http://www.saflii.org/za/cases/ZASCA/2020/162.html#_ftn5
http://www.saflii.org/za/cases/ZASCA/2020/162.html#_ftn6
http://www.saflii.org/za/legis/num_act/sca2013224/index.html#s21
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
http://www.saflii.org/za/legis/num_act/sca2013224/
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2  The application for leave to appeal is granted and the costs thereof are 
costs in the appeal. 

3  The appeal is upheld. 

4  The order of the court a quo is set aside and replaced with the following: 

‘(a)  It is declared that the applicants were validly appointed as 
business rescue practitioners of the first respondent. 

(b)  The second and third respondents are jointly and severally directed 
to pay the costs of the application.’ 

5  The second and third respondents are jointly and severally directed to pay 
the costs of the appeal. 

  

Knoop and Another NNO v Gupta (Tayob Intervening) (116/2020) [2020] ZASCA 
163 (9 December 2020) 

Removal of business rescue practitioners – s 139(2) of Companies Act 71 of 
2008 – grounds – whether grounds for their removal established. 

Wallis JA considers an appeal against a High Court order removing business rescue 
practitioners. The judgment discusses the backround; the Companies Act; the 
grounds for removal of the practitioners; the business rescue plans; the complaints; 
the prospects of business rescue succeeding; and the barrage of litigation. 
The appeal is upheld and the order of the High Court set aside. 
The SCA upheld an appeal by the business rescue practitioners (BRPs) of two 
companies owned by the Gupta family, consisting of the three Gupta brothers and 
the respondent, Mrs Chetali Gupta, the wife of Mr Atul Gupta. The companies were 
Islandsite Investments One Hundred and Eighty (Pty) Ltd (Islandsite) and Confident 
Concept (Pty) Ltd (Confident Concept), both of which had been placed in business 
rescue on 16 February 2018. Disputes arose between the BRPs and Mrs Gupta, 
represented by various employees of companies owned or controlled by the Guptas, 
and in November 2018 Mrs Gupta applied for the removal of the BRPs. The full court 
of the Gauteng Division of the High Court, Pretoria, upheld her claim and ordered the 
removal of the BRPs. It gave leave to appeal against that order, but at the same time 
ordered that its removal order could be executed upon. An appeal against that order 
was upheld after argument on 6 November 2020. (See Knoop and Another NNO v 
Gupta (No 1) [2020] ZASCA 149.) 
In the main appeal the court analysed the allegations by Ms Ragavan, on behalf of 
Mrs Gupta, against the BRPs. It held that these allegations were, with one exception, 
not proved and none of them provided grounds for the removal of the BRPs. The SCA 
analysed the reasons given by the full court for ordering the removal of the BRPs. It 
held that none of the grounds relied on by the full court had been raised in the affidavits 
on behalf of Mrs Gupta and on that ground alone the appeal had to succeed. However, 
after considering each of these grounds, it held that none of them were established on 
the facts and that accordingly none of them provided grounds for removing the BRPs. 
In the circumstances, the appeal was upheld with costs, including the costs 
consequent upon the employment of two counsel, and the order of the high court was 
altered to one dismissing the application with costs, including the costs of two counsel.   

http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/


310 
 

Cooper NO and Another v Myburgh and Others (9040/2019) [2020] ZAWCHC 
174 (4 December 2020) 

Section 424- directors liable for debts- trust’s liability- terms of s 424(1) of the 1973 
Companies Act, that one or more of the respondents should be responsible, without 
any limitation of liability, for all of the debts of Transport. .  Just as a director of a 
company will not be permitted to shelter behind culpable ignorance or failure to 
understand the company's affairs, so too will a shareholder in a private company 
required to decide, in terms of s 115 of the 2008 Companies Act, whether a 
company should dispose of its undertaking not be permitted to do so. 

Section 424- shareholders -conduct of a company’s business-alienation of a 
company’s assets or undertaking shareholders are obliged to have regard not only to 
their own interests-  also to the effect of their decision on the company’s ability to 
meet its obligations to third parties - failure is reckless disregard by them of the 
company’s obligations when they resolve to dispose of its assets or undertaking, 
amounts to an abuse of the limitation of personal liability for the company’s 
obligations that corporate personality affords to stockholders. 

Section 424- shareholders- trustees of a trust-trust has the shares- Master ‘should, in 
carrying out his statutory functions [under the Trust Property Control Act 57 of 1988], 
ensure  that an adequate separation of control from enjoyment is maintained – one 
trustee exercised effective control over the Trust - his control over it was essentially 
unfettered other trustees also liable- the law could not countenance any attempt by 
the seventh and eighth respondents to claim ignorance of the pertinent 
circumstances.  

Companies Act 2008--a shareholder in a private company required to decide, in 
terms of s 115 of the 2008 Companies Act, whether a company should dispose of its 
undertaking not be permitted to rely on others to decide. 

Liquidators- authority to institute the proceedings by resort to s 386(5)- nothing in 
s 386(5) which could support the view that a court might grant leave thereunder to a 
liquidator to do anything only if directions have first been sought from and refused by 
the Master.  The scheme of the legislation does suggest, however, that directions 
should ordinarily be sought from the Master before the court is approached.  In a 
properly functioning system an approach to the Master would ordinarily afford a 
quicker and more cost-effective procedural route than an application to 
court.  Unnecessary applications to court should therefore be discouraged as a 
matter of policy.  

 

 The applicants are the co-liquidators of CPT to Cairo (Pty) Ltd (in liq.), a company 
which until very shortly before its liquidation had gone by the name DPMM Transport 
(Pty) Ltd.  For convenience, I shall hereinafter refer to the company as 
‘Transport’.  The principal relief sought in these proceedings is a declaration in terms 
of s 424(1) of the Companies Act 61 of 1973 that the respondents be liable to pay 
the debts of the company in liquidation.  Claims for certain relief in terms of the 
Insolvency Act and for the enforcement of a contractual claim by Transport against a 
related company, DPMM Trucking (Pty) Ltd (‘Trucking’), were not persisted with. 

[2] Transport was incorporated in 2011.  It was wholly owned by the Sean Billy 
Myburgh Familie Trust IT 3501/2009 (‘the Trust’).  The Trust or Sean Billy Myburgh 

http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
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(hereinafter ‘Myburgh’) personally, the position is not altogether clear on the papers, 
is also the sole shareholder of the second and third respondents, ‘Trucking’ and 
DPMM Hauliers (Pty) Ltd (‘Hauliers’), respectively.  All of these companies were 
established or acquired at the instance of Myburgh.  Myburgh also established the 
Trust. 

[3] It would appear that, upon its incorporation, Transport took over the trucking 
business of Denis Poole and Marius Myburgh (Pty) Ltd, a company that had been 
established by Messrs Denis Poole and Marius Myburgh in 1992.  That company 
was also known, after its founders’ initials, as ‘DPMM’ or ‘DPMM (Pty) Ltd’.  Marius 
Myburgh is Myburgh’s father.  He was cited in his personal capacity as the fifth 
respondent in the current proceedings and, qua co-trustee of the Trust, also as the 
seventh respondent.  The application against Marius Myburgh in his personal 
capacity was withdrawn after the delivery of his answering affidavit.  He however, 
remains as a party against whom relief is sought in his capacity as co-trustee of the 
Trust. 

[4] Myburgh was the sole director of Transport.  The company was liquidated at his 
instance.  He is also the sole director of Trucking and Hauliers.  

[5] In his personal capacity Myburgh is the first respondent in the current 
proceedings. He is also cited as the sixth respondent in his capacity as a co-trustee 
of the Trust. 

[6] In describing the history of the company in his founding affidavit in the liquidation 
proceedings, Myburgh did not distinguish between Transport and Denis Poole and 
Marius Myburgh (Pty) Ltd, and incorrectly alleged that Transport had ‘previously 
traded as DPMM (Pty) Ltd’.  His error in this regard was only one of a number of 
indications in the evidence that, notwithstanding the fairly elaborate structure of 
entities through which his business and proprietary affairs are conducted, Myburgh is 
not particularly sensitive or astute to the nature of corporate personality and all that 
entails.  He acted as if the companies and the Trust were embodiments of himself. 

 [26] Myburgh stated in his answering affidavit that the intention had been that 
Hauliers, which judging by its registration number (2014/075363/07) would appear to 
have been established in 2014, ‘would service the local transport market’ and that 
Logistics ‘would explore the transport brokering market, a market which DPMM has 
not previously explored’.  He said that ‘[t]ransport brokers do not normally do the 
actual transport.  They obtain the best rates from existing transport companies, like 
Hauliers, and place the order for the transport on behalf of the customer with the 
relevant transport company’.  The papers were silent on the extent of Hauliers and 
Logistics actual operations, if any, at the time the abovementioned email was sent to 
Myburgh by the fourth respondent.  However, inasmuch as Myburgh’s averment 
about Hauliers might imply that it was intended to conduct a transport business 
within South Africa whilst Transport conducted business elsewhere, it should be 
noted that Transport’s director’s report indicates that ‘the company operates in South 
Africa’.  What is clear, as will become apparent later in this judgment, is that in 
August 2014 Hauliers took over Transport’s business operation holus-bolus. 

[27] Apparently accepting the advice furnished by the fourth respondent, Myburgh, 
acting on behalf of each the companies concerned, entered into the following 
transactions: (a) the sale by Transport to Trucking of ‘the trucks, trailers, forklifts, 
tools and equipment and office furniture’ as described in annexure A to the deed of 
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agreement, and (b) the lease by Trucking of the aforementioned goods purchased by 
it from Transport to Hauliers.  The deed of sale was dated 22 August 2014.  The 
deed of lease is undated, but its terms suggest that it must also have been executed 
in August 2014.  Transport was also party to the deed of lease because that 
agreement provided for the goods sold by Transport to be rented by Trucking to 
Hauliers with immediate effect, including the period until 1 September 2014, when 
Transport still remained the owner thereof in terms of the aforementioned deed of 
sale. 

[28] The terms of the sale to Trucking provided for a purchase price of R4 200 000, 
(i.e. R4 788 000 inclusive of VAT at the then applicable rate of 14%).  The amount of 
R4,2 million was the assessed market value of the goods concerned.  (Despite the 
fact that the sale in effect entailed the disposal of Transport’s entire undertaking, the 
selling price contained no consideration for the value of the goodwill in its 
business.)  The purchase price was payable in equal instalments of R65 000 per 
month (exclusive of VAT) over 60 months.  Remarkably in the context of Transport’s 
liquidity constraints and the fact that Trucking was a dormant company, the 
agreement recorded that the first 22 instalments (amounting to 
R1 430 000, exclusive of VAT and R1 630 200 inclusive of VAT) would be paid ‘up 
front … by way of set off on the date of this agreement against the amount owed by 
the Seller to Purchaser’.  It also contained these further, rather peculiar, provisions in 
clauses 2.4 and 2.5: 

2.4 The Purchaser shall thereafter pay the next [i.e. 23rd] instalment on the 
1st October 2016, but subject to its right to set off at any stage any other 
amounts that are owed by the Seller to the Purchaser. 

2.5 In lieu of the upfront payment of the first 22 instalments by the Purchaser, 
no interest shall be payable by the Purchaser in respect of the purchase price. 

Therefore, despite the pressing claims by Transport’s creditors, it disposed of all of 
its assets to Trucking by way of a transaction that gave the latter a generous 
payment holiday. 

[29] In these proceedings, Myburgh testified that the amount referred to in the sale 
agreement as being owed by the Seller to the Purchaser comprised of the loan 
account claims of himself and Marius Myburgh in Transport, which, he said, had 
been ceded by them to Trucking.  He spoke of he and his father having ‘sacrificed’ 
their loan claims against Transport.  Marius Myburgh, however, professes ignorance 
of having any loan claim against Transport and denies having ceded to Trucking any 
claim that he may have had.  Marius Myburgh also testified that he certainly would 
not have ceded any claim without a quid pro quo.  

 [45] It is evident from the content of the fourth respondent’s email of advice quoted 
above that Transport had current creditors who were pressing for payment in August 
2014 and threatening legal action.  There is no cogent explanation by either Myburgh 
or the attorney advising him how selling all of Transport’s assets to another company 
controlled by Myburgh on what the applicant’s counsel described as ‘the never-
never’, an d interest- free to boot, would advantage anyone other than Myburgh.  If 
the intention of the scheme put in place by Myburgh were to advantage Transport’s 
creditors, why were the rentals payable by Hauliers to Trucking not to be made 
immediately available to them through Transport?  As events have proven, the 
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measures taken were not to the advantage of Transport’s creditors at all.  On the 
contrary, they were manifestly, and very foreseeably, to their prejudice. 

 [49] Myburgh was an experienced businessman.  He had previously been employed 
by Absa Bank and thereafter, from 1998, he had been engaged in the management 
of what appears to have been for many years a successfully conducted trucking 
business.  It is also evident that he was astute to structuring his affairs in such a way 
as to protect him from personal liability by the establishment of a number of 
companies, loosely referred to as ‘the DPMM Group’, and by the establishment of a 
trust in which assets might be sequestered for the benefit of himself and his family 
and over which he exercised effectively absolute control.  He was no babe in the 
commercial woods.  His conduct fell signally short of the standard of conduct 
prescribed for company directors in s 76 of the Companies Act, 2008. 

[50] Dealing with the disappearance or disposal of assets after their sale to Trucking, 
Myburgh testified ‘In the course of time, some of the assets were sold to third parties 
by Trucking.  The rotation of assets is normal for the type of business of the 
group.  Some assets were also lost through theft, or damaged.’  It was not explained 
how Trucking could come to sell assets that it had leased to Hauliers.  It also was not 
explained how the sale of the leased goods could not but diminish Hauliers’ liability 
in respect of the rental therefor, and consequently, also adversely impact upon 
Trucking’s ability to service its instalment payment obligations to Transport.  Whilst 
these actions did not entail the carrying on of Transport’s business, they do 
nevertheless tend to contradict Myburgh’s professed state of mind when he caused 
Transport, Trucking and Hauliers to enter into the contracts described above.  They 
were wholly inconsistent with the conduct of anyone concerned with the best 
interests of Transport’s creditors. 

[51] In my judgment a very clear case of reckless, if not fraudulent, conduct within 
the meaning of s 424(1) of the 1973 Companies Act has been made out against the 
first respondent, and a declaration that he bear personal liability for Transport’s debts 
will follow accordingly. 

[52] A case has not been made out for such relief against Trucking and Hauliers, the 
second and third respondents.  It cannot be said that those companies were involved 
in the carrying on of Transport’s business.  The evidence suggests that any order 
against those companies would in any event be worthless.  That, no doubt explains 
why the applicants have not persisted with a claim against Trucking for payment of 
the purchase price under the sale agreement with Transport.  The leased trucking 
assets in Hauliers possession have reportedly been disposed of by Myburgh 
notwithstanding that some of them were under judicial attachment at the time.  It 
seems to me that the second and third respondents were actually joined in these 
proceedings in relation to relief sought in the notice of motion that has not been 
persisted with. 

[53] I am also of the view that the fourth respondent’s role in giving advice to 
Myburgh as the director of Transport did not amount to being party to the carrying on 
of the company’s business.  No relief will be granted against the fourth respondent. 

[54] Turning now to the position of the trustees of the Trust.  Their authorisation, qua 
shareholders of Transport, was a prerequisite to the company’s ability to dispose of 
all of its operational assets.  It is established that the disposal by a company of its 
assets is a manifestation of the carrying on of its business.   
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[55] The application against the trustees raises some interesting questions, which 
are not free from difficulty.  

[56] The first of these questions is whether by adopting the special resolution in 
terms of s 115 of the 2008 Companies Act to permit the disposal by Transport of its 
assets, the trustees could be said to being party to the carrying on of Transport’s 
business.  I have already found that the disposal of the company’s assets may be 
characterised as carrying on its business.  The conduct of a company’s business is 
ordinarily undertaken by its directors and employees, not by its shareholders.  It 
seems to me, however, that the effect of s 115 (and its statutory predecessors, s 228 
of the 1973 Act and s 70 dec (2) of the 1926 Act) is to bring about an exception to 
the ordinary position.  

[58] The provision has been held to be one for the protection of the 
shareholders.  The question then is, in exercising the power reserved to them in 
terms of the statutory provision, are the shareholders required to have regard only to 
their own interests, or also to matters such as the good governance of the company 
in general, including considering the interests of the company’s creditors?  As far as I 
have been able to ascertain, the question has not yet been considered in the 
reported jurisprudence. 

[59] In my judgment, when shareholders exercise the control reserved to them in 
terms of s 115 of the Companies Act over the alienation of a company’s assets or 
undertaking they are obliged to have regard not only to their own interests, but also 
to the effect of their decision on the company’s ability to meet its obligations to third 
parties.  A failure to do so, certainly a reckless disregard by them of the company’s 
obligations when they resolve to dispose of its assets or undertaking, amounts to an 
abuse of the limitation of personal liability for the company’s obligations that 
corporate personality affords to stockholders. 

[60] It is necessary in the context of that conclusion on the applicable principles to 
examine in some detail the character of the Trust and the manner in which the 
trustees exercised their functions.  

[61] It will be recalled that Myburgh was the founder of the Trust.  At all times 
material the trustees of the Trust were Myburgh and his parents, Marius and Susan 
Myburgh.  Unbeknown to the applicants when they instituted the current 
proceedings, Susan Myburgh had passed away in December 2018.  The trustees of 
the Trust (including Myburgh’s late mother) were joined nomine officii as the sixth to 
eight respondents in the application.  The deed in terms of which the Trust was 
established provides that there must at all times be at least two trustees. [18]  As 
Myburgh and his father remain as trustees, it was not necessary to adjourn 
proceedings until a substitute for the deceased trustee was appointed. 

[62] The trust deed shows that Myburgh and his offspring were designated as the 
principal beneficiaries of the Trust.  It also appears that Myburgh has the casting 
vote at the trustees’ meetings and, if that were not sufficient, he also has a right of 
veto in respect of any trustees’ decision. 

[65] It is not expressly apparent on the papers just what the fourth respondent meant 
by describing his firm as the ‘administrators of the Trust’.  Ex facie its terms, the 
letter (and those submitted by the trustees) was plainly written to address the 
Master’s requirements as set forth in ‘Memorandum (JM 21) 
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[66] Those requirements were introduced by the then Acting Chief Master in 
response to the remarks of Cameron JA in Parker supra, at para 35, that the Master 
‘should, in carrying out his statutory functions [under the Trust Property Control Act 
57 of 1988], ensure  that an adequate separation of control from enjoyment is 
maintained ... by insisting upon the appointment of an independent outsider as 
trustee to every trust in which (a) the trustees are all beneficiaries and (b) the 
beneficiaries are all related to one another’.  The remarks were uttered in the context 
of the appeal court’s expressed concern that so many so-called ‘family trusts’ 
involved a violation of the ‘core idea of the trust’ that entails the separation of 
ownership or control of the trust assets by the trustees from the enjoyment derived 
from the assets by the trust beneficiaries; see Bradley S Smith, Parker, life 
partnerships and the independent trustee, 2013 SALJ 527 at 527-8.  

[67] One of the courses the Master might follow to give effect to the court’s enjoinder 
in Parker is to use s 7(2) of the Trust Property Control Act to appoint an ‘independent 
trustee’.  The information required to be provided in compliance with JM 21, 
notwithstanding that document refers expressly only to s 6(3)(a) and (d) of the Act, is 
self-evidently directed at providing the Master with a basis to make an informed 
decision in this regard.  

[68] Para 8 of JM 21 provides for the following information to be furnished: ‘[w]hat 
steps will be taken by the Trustee(s) to maintain accurate records of the trust; 
whether he will exercise direct personal control over the trust, if not, what agent or 
firm has been instructed by him and to what extent’.  The statement by the fourth 
respondent that his firm would be the ‘administrators of the Trust’ appears to have 
been directed at answering that question in Memorandum JM 21.  The implication 
would therefore appear to have been that it was contemplated that the fourth 
respondent’s firm would, on an ongoing basis, be closely involved in assisting or 
advising the trustees in respect of the administration of the Trust.  The tenor of the 
fourth respondent’s answering affidavit would indicate, however, that in reality that 
was not the case.  The uncontroverted evidence indicates that Myburgh exercised 
effective control over the Trust - as the terms of the trust deed described above 
foreshadowed - and indeed, that his control over it was essentially unfettered. 
[69] The fact that the seventh and eighth respondents blindly endorsed whatever 
Myburgh, as their co-trustee, put before them for signature implies that they 
abdicated their decision-   powers and responsibilities to their son.  It follows that in 
voting in favour of the decision to allow Transport to dispose of the major portion of 
its assets they were content to adopt Myburgh’s knowledge as their own 
knowledge.  I consider that Myburgh’s knowledge in any event falls to be imputed to 
them.  The law could not countenance any attempt by the seventh and eighth 
respondents to claim ignorance of the pertinent circumstances.  Just as a director of 
a company will not be permitted to shelter behind culpable ignorance or failure to 
understand the company's affairs, so too will a shareholder in a private company 
required to decide, in terms of s 115 of the 2008 Companies Act, whether a 
company should dispose of its undertaking not be permitted to do so. 

 [70] This reasoning would support the conclusion that the trustees who supported 
the resolution that Transport dispose of its assets to Trucking should be exposed to 
being declared personally liable in terms of s 424(1) of the Companies Act 1973.  

[79] As mentioned, the applicants have sought authority to institute the proceedings 
by resort to s 386(5), which provides;In a winding-up by the Court, the Court may, if it 
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deems fit, grant leave to a liquidator to raise money on the security of the assets of 
the company concerned or to do any other thing which the Court may consider 
necessary for winding up the affairs of the company and distributing its assets. 

[80] There is nothing in s 386(5) which could support the view that a court might 
grant leave thereunder to a liquidator to do anything only if directions have first been 
sought from and refused by the Master.  The scheme of the legislation does suggest, 
however, that directions should ordinarily be sought from the Master before the court 
is approached.  In a properly functioning system an approach to the Master would 
ordinarily afford a quicker and more cost-effective procedural route than an 
application to court.  Unnecessary applications to court should therefore be 
discouraged as a matter of policy.  

[81] It seems to me that the legislative framework has an inbuilt mechanism to 
promote the policy in question.  Unnecessarily incurred costs may be disallowed as 
costs in the liquidation by the Master in terms of s 407(3) and also, consequent upon 
any permission or ratification granted to the liquidators in terms of s 386(5) to 
engage legal attorneys and counsel, in terms of s 73 of the Insolvency Act.  It is 
because I would not wish to impinge on the Master’s discretionary powers in this 
regard that I am unwilling to grant the order sought by the applicants in terms of 
paragraph 4 of the notice of motion.  My decision in this respect should not however 
be construed as intended in any way to anticipate or influence the exercise by the 
Master of her discretion.  It is in any event a matter in which I would expect that the 
views of the proved creditors would weigh heavily. 

[82] In order to obtain leave in terms of s 386(5), a liquidator must demonstrate that 
the leave sought is necessary for the winding up the affairs of the company and 
distributing its assets.  The founding papers in the current matter were not drawn 
with that requirement in mind.  The relief sought in terms of paragraph 2 of the notice 
of motion is essentially a rehash of all the powers in s386(4)(a) to (h).  The 
supporting affidavit does not make out a case that all of them are necessary in this 
matter.  A stark example is the power sought to carry on any part of the business of 
the company.  Quite why that power should be needed in the case of a company that 
divested itself of all of its operational capital and ceased trading more than six years 
ago is a mystery which nothing in the founding papers is directed at solving.  The 
question was also not addressed by any of the parties in argument.  The relief that 
will be granted in terms of paragraphs 2 and 3 of the notice of motion will be trimmed 
down accordingly. 

[83] The applicants have not succeeded in obtaining any relief against any of the 
respondents except Myburgh.  I nevertheless do not intend to grant costs orders in 
favour of the other respondents.  The second and third respondents and the Trust 
were nothing more than tools used by Myburgh in the implementation of his scheme 
to alienate Transport’s assets at a time when the company was unable to pay its 
current creditors.  In a very real sense they represent nothing more than Myburgh’s 
alter ego.  Insofar as the fourth respondent is concerned, I take a very sceptical view 
of the probity of the advice that he furnished to Myburgh.  The indications are that 
the obviously ill-conceived advice was used by Myburgh to try to clothe his conduct 
with a cloak of respectability.  As a mark of the court’s disapproval, the fourth 
respondent will be left to bear his own costs in the application, notwithstanding that 
the relief sought against him is refused. 
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[84] I have already mentioned that this judgment will be drawn to the attention of the 
Master so that she may, if she considers it appropriate, review the manner in which 
the Trust is being administered.  I also think the conduct of Myburgh as a director of 
companies deserves attention.  The evidence suggests that he has no respect for 
the separate personality of the various companies that he controls and is grossly 
deficient in his appreciation of the nature of his responsibilities as a director.  In line 
with legislative reform of corporations law elsewhere in the world, the 
new Companies Act invests the regulatory body primarily charged with the 
administration of the Act, in our case the Companies and Intellectual Properties 
Commission,[26] with the power to apply in appropriate cases to disqualify 
delinquents from holding office as directors.  The power is clearly, and appropriately, 
considered necessary in the public interest.  The Chief Registrar will therefore also 
be directed to forward a copy of this judgment to the Commissioner for consideration 
whether it would be appropriate for the Commission to make application in terms of 
s 162(3) of the 2008 Companies Act for an order declaring Myburgh to be a 
delinquent director. 

[85] In the result an order will issue in the following terms: 

1. The applicants are hereby authorised, in terms of s 386(5) of the 
Companies Act 61 of 1973 (‘the Act’), with retrospective effect to the extent 
applicable, to bring the current application and, subject to the provisions 
of s 73(5) of the Insolvency Act 24 of 1936, to incur the costs and fees 
associated therewith as costs in the winding-up. 

2. The applicants are hereby granted leave, also in terms of s 386(5) of the 
Act, to exercise the following powers: 

2.1 To bring or defend in the name and on behalf of CPT to CAIRO 
Transport (Pty) Ltd (in liquidation) (‘the Company’) any action or other 
legal proceedings of a civil nature, and, subject to the provisions of any 
law relating to criminal procedure, any criminal proceedings; 

2.2 To obtain legal advice on any question concerning the 
administration of the Company and to engage the services of attorneys 
and counsel in connection with any matter arising out of or related to 
the affairs of the Company; 

2.3 To agree with such attorneys and counsel on the tariff or scale of 
fees for the rendering of services to the Company and to conclude 
written agreements thereanent as contemplated in s 73(2) of 
the Insolvency Act; 

2.4 Subject to s 73(5) of the Insolvency Act, to pay the fees and 
disbursements of such attorneys and/or counsel out of the funds of the 
Company as costs in the administration of the Company, as and when 
invoices for such fees and disbursements are rendered; 

2.5 To compromise or admit any claim or demand against the 
Company, including any unliquidated claim; 

2.6 To agree to any reasonable offer of compromise made to the 
Company by any debtor and to accept payment of any part of a due 
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debt in settlement thereof or to grant extensions of time for the payment 
of any such debt; 

2.7 To abide by or terminate any agreements entered into by the 
Company either before or after its liquidation. 

3. It is declared, in terms of s 424(1) of the Act, that the first respondent (Sean 
Billy Myburgh) shall be personally responsible, without any limitation of liability 
for all of the debts or other liabilities of the Company. 

4. It is directed, in terms of s 424(2) of the Act, that the first respondent shall 
make payment of any amount for which he has been declared personally 
liable in terms of paragraph 3 of this order to the liquidators for distribution to 
the Company’s creditors on the basis provided for in the Insolvency Act. 

5. It is further directed in terms of s 424(2) of the Act that the applicants shall 
be and are hereby empowered to institute proceedings against the first 
respondent on behalf of any creditors of the Company to exact payment of 
any amount for which he has been declared personally liable in terms of 
paragraph 3 of this order. 

6. Save as aforesaid, and to the extent that it was persisted with by the 
applicants, the application for the other substantive relief sought in the 
application is refused. 

7. The first respondent shall pay the applicants’ costs of suit in the application. 

8. Save as provided in paragraph 7 above, there shall be no order as to costs. 

9. The Chief Registrar is directed to forward a copy of this judgment to the 
Master of the High Court, Cape Town, for general consideration and with 
especial attention to paragraphs [61] to [73]. 

10.  The Chief Registrar is further directed to forward a copy of this judgment 
to the Commissioner of the Companies and Intellectual Properties 
Commission for general consideration and with especial attention to 
paragraph [84]. 

  

  

Hydrus Investments (Pty) Ltd and Another v K2011138459 (SA) (Pty) Ltd and 
Others (19253/2019) [2020] ZAWCHC 179 (10 December 2020) 

[NOTE: RETURN DATE IS FEB 2021] 

Business rescue-business rescue practitioner not being objective by opposing the 
liquidation application-BRP not doing his work-not putting plan in place, ignoring 
creditors, scheming.  

 The applicants (“Hydrus” and “Max Paar”) seek orders that the resolution taken by 
the board of directors of the first respondent (“K2011”) on 9 September 2019 to 
commence voluntary business rescue be declared a nullity, alternatively set aside, 
and placing K2011 in final, alternatively provisional, liquidation. 
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[2] In turn, the second, fifth and eighth respondents (“De La Roche”, “Lecce” and 
“Mrs Steenkamp”) seek orders, in the event of Hydrus and Max Paar succeeding on 
the relief pertaining to the resolution, that K2011 be placed again in business rescue 
and that the fourth respondent (“Ramalho”) again be appointed as interim business 
rescue practitioner. 

[3] In addition K2011 and Ramalho seek an order extending the statutory period in 
which Ramalho was to file his business rescue plan. There are also various 
interlocutory skirmishes which impact on the determination of the main issues. It is 
however convenient to first sketch the historical context and relevant background 
facts. 

Events subsequent to Ramalho’s appointment 

[46] Given Ramalho’s appointment as business rescue practitioner on 10 September 
2019 he was statutorily bound, in terms of s 150(5) of the Companies Act 71 of 2008 
(“the Act”) to publish K2011’s business rescue plan (“the plan”) within 25 days of his 
appointment, i.e. by 16 October 2019, unless authorised by a court to do so on a 
later date, alternatively by the holders of the majority of the creditors’ voting interests 
– there is no suggestion that the latter occurred at any stage. 

[47] It is common cause that Ramalho did not publish the plan by 16 October 2019 
and nor did he apply to court for an extension prior to expiry of the statutory period. 
The applicants launched the present application on 31 October 2019. The counter-
application for the extension of the period until 31 January 2020 was launched on 
19 November 2019 but was never heard. No further applications have been brought, 
nor has Ramalho sought to amend his counter-application to seek any further 
extension. 

[48] Section 132(3) of the Act stipulates that if a company’s business rescue 
proceedings have not ended within 3 months of commencement or such longer 
period as the court, on application by the practitioner, may allow, the practitioner 
must: (a) prepare a report on the progress of the business rescue proceedings and 
update it at the end of each subsequent month until the proceedings end; and 
(b) deliver the report and each update to every affected person and the court. 
Ramalho has done none of this. He has also only held one creditors’ meeting, on 
30 September 2019. 

[49] In his answering affidavit deposed to on 14 November 2019 Ramalho asserted it 
appeared reasonably unlikely that K2011 would be able to settle its debts as they 
became due and payable within the immediately ensuing 6 month period, 
alternatively that it was reasonably likely that K2011 would become insolvent within 
that period unless rescued. That 6 month period came to an end on 13 May 2020. 

[50] He opposed the winding-up of K2011 on the ground that this would result in the 
closure of K2011’s “business” and the sale of its assets well below their true value. 
Having taken various technical points such as lack of urgency and a purported 
material dispute of fact, neither of which were rightly pursued in argument, he also 
made common cause with Mrs Steenkamp and Moolman in relation to the impugned 
resolution (surprisingly, given his duty to be independent). 

[51] He alleged having ascertained from his “investigations” into K2011 that: (a) it 
only employed two fixed contract employees although very little work had 
commenced and this number might increase; (b) he was not yet in a position to draw 
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a plan, but had prepared a cash flow projection for the construction and sale of the 
first phase of the Paarl development comprising of 56 units. 

[52] This cash flow projection was based entirely on available funds to get the 
development going of approximately R6 million held in K2011’s bank account, which 
Ramalho claimed was readily available to commence the first phase of the 
development. However this R6 million, as pointed out by the applicants, was the sum 
paid into Moolman’s firm’s trust account for the specific purpose of purchasing the 
Caledon property, the sale of which had lapsed. It was never earmarked for the Paarl 
property. Ramalho has no personal knowledge to dispute this. Mrs Steenkamp 
initially resorted to a bald denial. 

[53] Ramalho also alleged ‘I understand that the municipal plans have been 
substantially approved, but further costs will be incurred in obtaining final municipal 
approval. I do not know what the costs are, but I doubt whether it will be 
substantial’. He did not disclose the source of this information, but it is evident from 
Mrs Steenkamp’s answering affidavit that it was her who supplied it. As pointed out 
by the applicants, there is no such thing as “substantial municipal approval” and no 
indication was given as to when such approval might be granted either by Ramalho 
or Mrs Steenkamp. 

[54] Self-evidently construction of the first phase cannot commence until municipal 
approval is obtained. This includes the show house. Ramalho also did not explain 
how a show house is to be constructed before bulk services have been installed, and 
his “cash flow” projection contemplates that only once each stand is sold individually, 
a portion of the sale proceeds is to be used to install those services, seemingly stand 
by stand. He gave no indication that the local authority had consented to this. 
Ramalho also relied on impermissible hearsay to bolster his projection, such as what 
unidentified builders and estate agents had allegedly told him. 

[55] Perhaps more concerning were Ramalho’s allegations relating to the mortgage 
bond registered in favour of Hydrus over the Paarl property. One has an eerie sense 
of déjà vu when regard is had to the stance adopted by Altivex in opposition to 
Mainfin’s application for liquidation. 

[56] Ramalho claimed to suspect that the current application was brought in bad 
faith, and the applicants’ real motive is to try to realise its security by being awarded 
K2011’s sole asset (the Paarl property) on liquidation and then ‘no doubt, take over 
the development and make the expected monumental fortunes for their own benefit’. 

[57] The irony is that at the same time Ramalho contended that because the loan 
agreement was not “signed”, there was no causa for that mortgage bond. He 
persisted in this stance, notwithstanding that it was indeed signed by the parties on 
7 June 2019, although it subsequently lapsed in October 2019 after the bond was 
registered. In making this allegation, Ramalho relied, without investigation, on 
Mrs Steenkamp’s assertion that no single agreement would be able to survive 
without all of the other agreements being concluded. 

[58] Of course, none of this had deterred Mrs Steenkamp at the time when monies 
were being advanced by Hydrus in good faith, nor did she at any stage take issue 
with the registration of that mortgage bond two days after she, Moolman and Lentoor 
had signed the shareholders agreement and one day before Gaffoor signed it in Los 
Angeles. Moreover, only she could have signed the power of attorney on behalf of 
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K2011 to register that bond. This is because the mortgage bond itself records that 
the conveyancer concerned was authorised to register it by power of attorney signed 
on 3 July 2019. At that stage Mrs Steenkamp, on any version, was still the sole 
director of K2011. 

[59] The extent to which Ramalho sought to protect Mrs Steenkamp’s and 
Moolman’s interests rather than those of K2011 (as was his duty) is further 
demonstrated by his allegation that ‘the mortgage bond is registered as security for 
the loan by Hydrus of R60 million in terms of the agreement of loan (although 
Mrs Steenkamp and Mr Moolman informed me that this version of the loan 
agreement has never been given to me)’. It is therefore clear that Ramalho was 
largely content to rely on the say-so of Mrs Steenkamp and Moolman alone. 

[60] Also disturbing is that in her answering affidavit Mrs Steenkamp admitted that on 
19 August 2019, as one of the documents required for the transfer of the Caledon 
property, Goolam Gaffoor (duly authorised by resolution of Max Caledon’s directors) 
executed a written instruction to Moolman’s firm to invest trust monies for that 
specific conveyancing transaction. This ties in with proof of payment of R6.3 million 
into the aforementioned trust account earlier on 12 July 2019, with the “purpose of 
payment” reference being “Caledon Purchase”.   

[61] This was also conceded by Moolman, given his confirmatory affidavit. Ramalho 
nonetheless maintained that ‘I intend to publish a plan in accordance with my cash 
flow projection once I have fully consulted with all relevant parties and once claims 
have been submitted’. 

[62] Given his express attitude towards Hydrus’s claim, and in particular its security 
(about which, for present purposes, it is not necessary to make any finding), on 
Ramalho’s own version the likelihood of such a plan being finalised within the 
foreseeable future is remote. In addition the applicants have made clear that they will 
not sit back and allow Ramalho to use that money to try to kickstart the Paarl 
development. The resolution of these disputes could take years. 

[63] In her replying affidavit in the counter-application deposed to on 19 February 
2020, Mrs Steenkamp simply ignored her earlier admission about the written 
instruction. She blithely denied it was ever agreed that “utilisation” of amounts 
advanced to K2011 would fall within Hydrus’s sole discretion. Therefore, so she 
contended, even if the R6.3 million was initially earmarked for payment of the 
purchase price of the Caledon property, this did not mean that it could never be 
applied towards K2011’s ‘other obligations in respect of the development’. 

[64] She also appears to have forgotten that in her affidavit filed in support of 
voluntary business rescue she alleged that K2011 had insufficient funds available to 
complete the services necessary to commence with sales of the stands in the first 
phase of the Paarl development. This was at a time when the R6.3 million was 
already in Moolman’s firm’s trust account and after Moolman had informed the 
relevant role players (on 28 August 2019) that the Caledon sale agreement had 
lapsed. 

[65] On 6 March 2020, and without leave of the court, Ramalho purported to file a 
business rescue report. Mrs Steenkamp’s replying affidavit and the filing of this 
“report” gave rise to a flurry of opposed striking out applications. 
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[66] Having considered the parties’ respective arguments in respect of these 
applications, it is my view that, cut to their bare bones, there are only two issues 
materially relevant to the determination of the main dispute. These are: (a) the new 
case raised by Mrs Steenkamp in her replying affidavit insofar as the impugned 
resolution is concerned; and (b) whether or not I should exercise my discretion in 
terms of s 130(5) of the Act and admit Ramalho’s report. It is convenient to deal with 
the last issue first.  

  

Admission of business rescue practitioner’s report 

[67] Section 130(5) of the Act reads in relevant part as follows: 

‘(5)  When considering an application in terms of subsection (1) (a) to set 
aside the company’s resolution, the court may--- 

(a)… 

(b) afford the practitioner sufficient time to form an opinion whether or not--- 

(i) the company appears to be financially distressed; or 

(ii) there is a reasonable prospect of rescuing the company, 

and after receiving a report from the practitioner, may set aside the company’s 
resolution if the court concludes that the company is not financially distressed, 
or there is no reasonable prospect of rescuing the company;…’ 

[68] The relief sought by the applicants to terminate business rescue is founded on 
s 130(5) of the Act, and accordingly I am vested with the discretion referred to in 
s 130(5)(b). It bears mention that although the matter was first argued before me on 
13 August 2020, Ramalho took no steps between 6 March 2020 and 13 August 2020 
to update his report or ask for leave to file it. At the end of argument on 13 August 
2020 (when the matter had to be postponed for further argument to 22 October 
2020, predominantly due to the unavailability of counsel) I ruled that no further 
affidavits or reports could be filed. The papers already ran to 1005 pages, and in my 
view there was a limit as to how much a court should tolerate Ramalho’s dereliction 
of his statutory duties. 

[69] Counsel for the applicants argued that I should refuse to accept the report, given 
Ramalho’s flagrant disregard of sections 132(3) and 150(5) of the Act, coupled with 
the filing of his “report” without leave at a time after he had entered into the arena 
and after all affidavits had been filed. 

[70] Counsel for Ramalho was candid that he would not attempt to excuse his 
conduct, but urged me to admit the report on the basis that it would assist in 
determining whether or not, simply put, business rescue should either continue or be 
reinstated in the event that the resolution is set aside. He submitted that to exclude it 
because of Ramalho could well prejudice K2011, which is the focus. This is a 
persuasive argument and I have reached the conclusion that it should be admitted. 
However for the reasons that follow, it is my view that Ramalho’s report does not 
assist the respondents, and in particular K2011. 

[71] First, in the affidavit to which the report is annexed, Ramalho submitted that no 
useful purpose would be served by filing a business rescue plan until such time as 
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the “triable issues” in the main application have been determined. He did not explain 
precisely what he meant by this, but perusal of the two paragraphs preceding this 
submission, as well as his report, indicate that he was referring to the disputes 
concerning the validity of the loans and Hydrus’s security. However these are not 
triable issues before me, since none of the parties (Ramalho included) have sought 
any relief in that regard. To this extent therefore the position that pertained prior to 
the report is unchanged, and the stalemate continues. 

[72] Second, Ramalho persisted in his reliance on the R6 million (or more properly 
R6.3 million) to get the Paarl development going. I have already set out why I 
consider this to be a non-starter for purposes of retaining K2011 in business rescue, 
since his entire cash-flow projection rests on Ramalho utilising that disputed amount. 
This is singularly unhelpful to me in circumstances where there is no certainty, nor 
even a probability, that the applicants will capitulate and allow him to apply those 
funds as he plans to do. 

[73] Third, it remains undisputed that K2011 is financially distressed and, apart from 
that R6.3 million, no other potential sources of funding have even been suggested by 
him. This is long after the 6 month period referred to in his answering affidavit of 
14 November 2019. These considerations militate strongly against a continuation of 
business rescue. Creative calculations and speculative cash flow projections have 
no value to the court if they are founded on a hotly disputed entitlement to their 
substratum. 

 

The new case raised by Mrs Steenkamp in the replying affidavit in relation to 
the impugned resolution 

[74] In her answering affidavit in the main application Mrs Steenkamp alleged that 
the only reason why she signed the resolution dated 19 August 2019 appointing the 
Gaffoors and Lentoor as co-directors of K2011 (the “directors resolution”) was 
because Gouraam wanted a document to be presented to the bank confirming that 
he would be added as a signatory on K2011’s bank account. She maintained that 
since Gouraam was only to be a signatory on the bank account, this is why he 
signed that resolution and Mohamed Gaffoor did not. 

[75] However as pointed out by the applicants, it is not required of a company to 
appoint additional directors to its board in order to give a third party signing power on 
its bank account. Moreover, not only is Gouraam not mentioned in the directors 
resolution, but its express purpose, on its plain wording, was to confirm that 
Mrs Steenkamp had appointed the Gaffoors and Lentoor as co-directors without any 
qualification whatsoever. 

[76] Gouraam’s version that he countersigned the directors resolution on 
Mohamed Gaffoor’s behalf falls squarely within the objective evidence and the 
inherent probabilities. Gaffoor was based outside South Africa; Gouraam was his 
authorised representative for this deal; it therefore makes sense that Mrs Steenkamp 
was content for him to sign it in this capacity. 

[77] Mrs Steenkamp also maintained that because it was never her intention that the 
share certificates would be issued before “conclusion” of the shareholders 
agreement, the directors resolution of 19 August 2019 is of no force and effect. 
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[78] In her replying affidavit in the counter-application Mrs Steenkamp came up with 
a new, further defence based on a point of law. Relying on s 66(1) of the Act, she 
maintained that she could not validly have appointed co-directors in her capacity as 
sole director since K2011’s Memorandum of Incorporation does not permit this. 

[79] It was open to Mrs Steenkamp to raise any point of law supported by the factual 
matrix and there is thus no basis upon which this later defence falls to be struck out. 
Her argument is therefore that, on either ground, she was perfectly entitled, in her 
capacity as sole shareholder, to appoint Moolman as co-director on 2 September 
2019, and accordingly the impugned resolution was validly taken. 

[80] The technical ground relied upon by the applicants in the founding affidavit to set 
aside the impugned resolution itself was that K2011 failed to comply with the 
“procedural requirements” contemplated in s 129 of the Act as envisaged in 
s 130(1)(a)(iii) thereof, including that its board of directors was not properly 
constituted at the time. 

[81] This was misguided, since in Panamo Properties (Pty) Ltd and Another v Nel 
and Others NNO 2015 (5) SA 63 (SCA) it was held that: 

‘[23] The passing of a resolution to commence business rescue cannot readily 
be described as a procedural requirement. It is merely the substantive means 
by which the company may take that step. The board is under no obligation at 
all to take such a resolution, although, if it is financially distressed, it may be 
obliged to inform shareholders and creditors of the reasons for not doing so (s 
129(7)). It cannot then be described as a “requirement”, much less a 
procedural requirement…’ 

[82] Accordingly nothing turns on this. Moreover, as pointed out by counsel for the 
second, fifth and eighth respondents, it plays no role in the counter-application 
either, because that turns on the sole issue of whether or not there is a reasonable 
prospect of rescuing K2011. If there is no reasonable prospect then the resolution, 
valid or not, falls to be set aside. 

  

Whether business rescue should terminate 

[83] In Panamo at para [32] it was held that over and above establishing one or more 
of the grounds in s 130(1)(a) of the Act, the Court must be satisfied that in light of all 
the facts it is just and equitable to set aside the resolution and terminate the 
business rescue. 

[84] It is common cause that K2011 remains in financial distress. I have already dealt 
in some detail with the reasons why, in my view, there is no reasonable prospect, at 
least in the foreseeable future, of rescuing the company. The requirements in 
s 130(a)(i) and (ii) have thus been met. The only relevance of the s 129 point is that 
the applicants were nonetheless obliged to approach court to have the impugned 
resolution set aside (Panamo at para [29]). 

[85] It is also just and equitable for the business rescue to terminate. More than a 
year has passed, yet no steps have been taken to “trade” K2011 out of financial 
difficulty. There is no end in sight. 

http://www.saflii.org/cgi-bin/LawCite?cit=2015%20%285%29%20SA%2063
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[86] The history of this scheme, and the approach taken by those role players trying 
to cling to it, cries out for the appointment for an entirely independent liquidator(s). 
This will largely prevent those role players from what Panamo referred to at para [34] 
as ‘exploiting technical issues in order to subvert the business rescue process or to 
turn it to their own advantage’. 

[87] Moreover a liquidator(s) should be appointed at the earliest opportunity to 
investigate inter alia the various transactions; determine Hydrus’s entitlement to 
payment and whether or not it may rely on its security; and investigate how trust 
funds earmarked for a specific development came to be sanctioned by Moolman, the 
attorney whose firm was entrusted with them, for appropriation to another 
development. This is not intended as an exhaustive list. Creditors need to be 
protected and a firm and independent hand applied for this purpose. 

[88] There is no dispute that the applicants have the required locus standi to seek a 
winding-up order for K2011. They ask (as first prize) for a final order. I do not believe 
that such an order is appropriate at this stage for the reason that no notice has been 
given to any other creditors. According to Ramalho no claims were received from 
any creditor by the time he filed his report in March 2020; there are, on his version, 
affected employees; SARS must be given notice (all that Ramalho asserts is that 
there is apparently no tax liability); and there are at least three other creditors 
referred to by Ramalho in his report who are not parties to these proceedings. 

[89] The following order is made: 

1. The resolution that the first respondent voluntarily commence business 
rescue proceedings, adopted by its board of directors in terms of section 
129(1) of the Companies Act 71 of 2008 on 9 September 2019 is set aside. 

2. The first respondent is hereby placed under provisional liquidation. 

3. A rule nisi is issued calling upon the first respondent, and any other 
interested party, to appear and to show cause, if any, to this Honourable Court 
on THURSDAY 18 FEBRUARY 2021 at 10H00 or as soon thereafter as 
counsel may be heard: 

3.1 why the first respondent should not be placed under final 
liquidation; and 

3.2 why, in the event of opposition, any respondent who opposes this 
application, should not be not ordered to pay the costs hereof, jointly 
and severally, with any other respondent who opposes the application 
alternatively, if this application is not opposed by any of the 
respondents, why the costs of this application should not be costs in 
the liquidation of the first respondent. 

4. Service of this order shall be effected: 

4.1 by the Sheriff on the first respondent at its registered office and 
principal place of business; 

4.2 by the Sheriff on the South African Revenue Service; 

4.3 by the Sheriff on the first respondent’s employees (if any) and any 
trade union(s) which may represent the first respondent’s employees; 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s129
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s129
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/
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4.4 by one publication in each of the Cape Times and Die Burger 
newspapers; and 

4.5 by the applicants’ attorney to all known creditors of the first 
respondent with claims in excess of R25 000 by registered mail. 

5. The Registrar of this Court, in accordance with section 357(1)(a) to (c) of 
the Companies Act 61 of 1973, shall transmit a copy of this Order to the 
Sheriff of the area in which the registered office of the first respondent is 
situate and to the Sheriff of every province in which it appears that the first 
respondent conducts business. 

6. The Sheriff of the area in which the registered office of the first respondent 
is situate and the Sheriff of every province in which it appears that the first 
respondent conducts business shall attach all property which appears to 
belong to it and transmit to the Master an inventory of all property attached by 
him or her in terms of section 19 of the Insolvency Act 24 of 1936 read with 
section 339 of the Companies Act 61 of 1973. 

  

Bester NO and Others v Target Brand Orchards (Pty) Ltd and Others 
(22593/2019) [2020] ZAWCHC 183 (21 December 2020) 

Impeachable transactions-summons- -action against five defendants-defendants 
unrelated to one another but the cause of action and witnesses are-thus not 
improper  

The plaintiffs in this matter are the joint liquidators of Moor Fruit and Veg CC t/a The 
Apple Co. (in liquidation) (“Moor Fruit”). In the main action, the plaintiffs caused 
summons to be issued against the five defendants on 19 December 2019 on the 
basis that the defendants received payments from Moor Fruits within a period of six 
months prior to Moor Fruit’s liquidation. The plaintiffs claim that these payments 
constitute voidable preferences in terms of section 29 of the Insolvency Act, Act 24 
of 1936 (“the Insolvency Act”), and that these dispositions should be set aside and 
repaid to the insolvent estate. All five defendants are defending the main action. 

[2] In the present proceedings, there are two interlocutory applications relating to the 
main matter. These applications only concern the plaintiffs and the first and second 
defendants. (For convenience, I shall continue to refer to the plaintiffs as “the 
plaintiffs” in these interlocutory applications, and to the first and second defendants 
by their names as referred to hereunder). 

2.1  The first is an application by the plaintiffs against the first defendant 
(“Target Brand”) to compel it to deliver trial particulars in response to a 
request by the applicants to that effect. 

2.2  The second is an application by the second defendant (“Funky Fruit”) in 
terms of rule 30(1) of the Uniform Rules of Court (“the rules”) to declare that 
the combined summons issued by the plaintiffs constitute an irregular 
proceeding which falls to be set aside. The plaintiffs also brought a counter-
application for default judgment against Funky Fruit on the basis that the latter 
failed to timeously file a plea after a notice of bar has been served on it in 
terms of rule 26, and that it is now debarred from filing such plea. Belatedly, 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s19
http://www.saflii.org/za/legis/consol_act/ia1936149/
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Funky Fruit also brought an application for, amongst other, the bar against it 
to be uplifted. 

[3] The interlocutory issues before me, therefore, are firstly those between the 
plaintiffs and Target Brand, and secondly those between the plaintiffs and Funky 
Fruit.  For reasons that will become apparent, it is expedient to deal with the issues 
between the plaintiffs and Funky Fruit first. 

 [14] The basis of the Rule 30(1) application is that Funky Fruit contends that the 
combined summons against the five defendants constitute an irregular proceeding in 
that the plaintiff should have instituted separate claims against each of the 
defendants as the claims against them are separate and independent from each 
other. 

[15] During argument, Ms Forster requested that in the event that the rule 30(1) 
application is not granted, for the separation of the matter in terms of rule 10(5). 

[16] The affidavit in support of the rule 30(1) application is based without any 
reference to rule 10(3), which provides: 

“Several defendants may be sued in one action either jointly, jointly and 
severally, separately or in the alternative, whenever the question arising 
between them or any of them and the plaintiff or any of the plaintiffs depends 
upon the determination of substantially the same question of law or fact which, 
if such defendants were sued separately, would arise in each separate 
accent.” 

[17] Besides the rules, the common law also provides for multiple defendants to be 
joined on the grounds of convenience. In Rabinowitz and Another NNO v Ned-
Equity Insurance Co Ltd and Another 1980 (3) SA 415 (W), Nichols J opined (at 
419 E); 

“The Rule [10(3)] is not and was not intended to be exhaustive of the cases in 
which a plaintiff may join separate defendants in one action (cf Lewis NO v 
Schoeman NO and Others 1951 (4) SA 133 (N)). Under the common law a 
number of defendants may be joined whenever convenience so requires 
subject to the power of the Court to order separation of the actions (see Van 
der Lith v Alberts and Others 1944 TPD17).” 

[18] Under Rule 12(1) of the union rules, which was replaced by rule 10(3), a plaintiff 
could only sue more than one defendant where it was unclear which of them were 
liable, but in terms of the common law, it was always subject to convenience to join 
more than one defendant (see Herbstein and Winsen: The Civil Practice of the 
High Courts of South Africa, 5th ed, 213). Rule 10(3) has widened the scope for 
multiple defendants to be sued in one action, but, as held in Rabinowitz (supra), the 
rule is not exhaustive of cases where a party may be joined, as the common law 
power to allow joinder still prevails where it is convenient to do so. 

[19] Mr Van der Merwe argued, correctly in my view, that the paramount reason for 
the plaintiffs joining each of the defendants in the main action is because the relief 
claimed against them depends on the determination of exactly, or substantially, the 
same questions of law and facts. Each of the defendants have a direct and 
substantial interest in the subject matter thereof. I agree with him that it will be 
convenient for the claims against the five defendants to be dealt with in one trial. The 

http://www.saflii.org/cgi-bin/LawCite?cit=1980%20%283%29%20SA%20415
http://www.saflii.org/cgi-bin/LawCite?cit=1951%20%284%29%20SA%20133
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claims are all based on the same principles of law in terms of section 29 of the 
Insolvency Act. It will save the court substantial time and costs if the claims are 
considered in one single action instead of five different trails having to be conducted. 

[20] It is obvious that the same witnesses will have to testify for the plaintiffs in five 
different hearings had five different actions been instituted against the five 
defendants. This would have been a waste of the court’s time, would be extremely 
cumbersome, and would have come at considerable more costs. The state of Moor 
Fruit’s liquidity when each of the impugned dispositions was made and the effect of 
Moor Fruit’s liquidity of each of these dispositions are relevant to all the parties 
concerned. It is therefore convenient and in the interest of all the parties that the 
claims against all five defendants be dealt with in one trial. 

[21] In my view, Funky Fruit will not suffer any prejudice in the matter constituted as 
is with the five defendants, but the contrary is true – it is for the benefit of all the 
parties involved that the claims by the applicants proceed against the various 
defendants in one action. 

[22] For the reasons set out above and, in my view, the effective administration of 
justice dictates against the granting of the rule 30(1) application. The same reasons 
pertain against the granting of an order in terms of rule 10(5), i.e. for the separation 
of trials as belatedly requested for by Ms Forster during oral argument. 

 [64] In the result, I order the following: 

(A) IN RELATION TO THE ISSUES BETWEEN THE PLAINTIFFS AND THE 
SECOND DEFENDANT 

1. The second defendant’s application in terms of rule 30(1) is dismissed. 

2. The second defendant’s application for the upliftment of the bar is 
dismissed. 

3. The plaintiffs’ application for default judgment is dismissed. 

4. The second defendant is to pay the plaintiffs’ costs. 

(B)  IN RELATION TO THE ISSUE BETWEEN THE PLAINTIFFS AND THE 
FIRST DEFNDANT 

5. The plaintiffs’ application for an order to compel the first defendant to 
deliver further and better trial particulars, is dismissed. 

6. The plaintiffs are to pay the first defendant’s costs. 

 Bester and Others NNO v Gouws and Others (851/2019) [2020] ZASCA 174 (17 
December 2020) 

Impeachable transactions--Prescription Act 68 of 1969 – sections 12(1) and 12(3) – 
knowledge of identity of debtor and basis of cause of action – when knowledge 
acquired or deemed to have been acquired through the exercise of reasonable care. 
Investors were promised irresistible returns from the Trust, but a collapse ensued. 
The High Court found that claims, by the trustees of the insolvent Trust to recover 
commissions paid to brokers who solicited those investments, had prescribed. 
 
On appeal, Weiner AJA discusses when the claimants had actual or deemed 
knowledge of all the facts necessary to institute action; and the appellant's 

http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s12
http://www.saflii.org/za/legis/consol_act/pa1969171/index.html#s12
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contentions around the scale of the investigations required, given the size and 
complexity of the insolvency process. 
The appeal is dismissed. 
 
[1] ‘If something sounds too good to be true, it probably is.’ This adage is particularly 
apt in situations where once hopeful investors are suddenly left with nothing, save for 
much remorse, notwithstanding the extravagant returns promised. That is the 
unfortunate lesson that investors in the RVAF Trust (the Trust) learned from its 
demise and insolvency. Investors were promised irresistible (but unsustainable) 
returns on their investment. The Trust paid such returns for a period but when the 
predictable collapse occurred, the total amount due to investors vastly exceeded the 
total amount of money available.  

[2] This judgment involves the more mundane question of whether claims, brought 
by the trustees of the insolvent Trust to recover commissions paid to brokers who 
solicited those investments, have prescribed. The Western Cape Division of the High 
Court, Cape Town (Meer J) held that they had, and refused leave to appeal. This 
appeal is with the leave of this court. 

Background 

[3] From the early 2000s, Mr Herman Pretorius began operating an investment 
scheme (the scheme) through which he solicited investments from the public on a 
large scale. As part of the operation of the scheme, he recruited a number of 
investment brokers (the brokers). Together with the brokers, he succeeded in 
enticing a considerable number of investors to invest huge amounts in his scheme 
on the basis that it would yield returns far exceeding those achieved by conventional 
established institutions. He promised returns of between 14% and 25% per annum. 

[4] These promises were fulfilled during the early years of the scheme, and both old 
and new investors appeared to have the utmost faith in Mr Pretorius and accepted 
the reported returns of the scheme at face value. The funds raised by Mr Pretorius 
through his scheme soon escalated to approximately R200 million. 

[5] In March 2004, Mr Pretorius created the Trust as part of an entity styled the 
Abante Group (the Group). Mr Pretorius and Mr Eduard Brand were appointed as 
trustees of the Trust. It is common cause that the Trust deed provided that a 
minimum of three trustees were required and that they had to act jointly in all events. 
It is also common cause that Mr Pretorius took control of the Trust, did not consult 
Mr Brand on decisions, and operated the scheme on his own. 

[6] The scheme was, however, a fraudulent and illegal pyramid style investment 
scheme and the Trust was used as part of this fraudulent Ponzi scheme. The 
scheme collapsed after its mastermind, Mr Pretorius, killed his former business 
partner, Mr Williams and committed suicide on 26 July 2012. This incident triggered 
action by investors against the Group, in particular the Trust. Investors began 
clamouring for the return of their investments. These were not forthcoming. 

[7] On 30 July 2012, Mr Morné Strydom, an investor, applied to sequestrate the 
Trust. The provisional sequestration order was granted on 1 August 2012. The 
appellants were appointed as provisional trustees on 7 August 2012. On the same 
day, the Master provided authority in terms of s 18(2) of the Insolvency Act 24 of 
1936[1] (the Act) for the provisional trustees to appoint attorneys to provide them 
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with legal advice. The Trust appointed Mostert & Bosman Attorneys (MB). On 17 
August 2012, the appellants also obtained an order granting them the necessary 
power to institute legal proceedings in terms of s 18(3) of the Act.[2] 

[8] The Trust was finally sequestrated on 3 September 2012. The appellants were 
appointed final trustees on 23 October 2012. Summonses were instituted against the 
respondents on 9 November 2015, more than three years later. The respondents are 
all brokers who introduced investors to the scheme conducted by the Trust between 
October 2004 and June 2012. They received commission payments from the Trust 
for such referrals. 

[9] The appellants, as trustees, instituted action against the respondents on two 
bases: under the common law (on the basis of unjust enrichment); alternatively, 
under s 26 and s 32 of the Act. The appellants claimed that the commissions that the 
respondents earned were repayable on the basis that:  

(a) at all material times there were fewer than the minimum number of 
trustees as specified in the trust deed holding office. The Trust therefore 
lacked capacity to make any payments to the respondents;[3] 

(b) Mr Pretorius acted unilaterally to the exclusion of his co-trustee, Mr Brand; 

(c) The trustees failed to exercise the powers in accordance with the trust 
deed and the commission payments were made to the respondents pursuant 
to the operation of an unlawful and fraudulent pyramid or Ponzi type scheme; 

(d) In the alternative, the payments were claimed on the basis that they were 
impeachable transactions under s 32 of the Act (i.e. dispositions without 
value). 

[10] The respondents raised certain defences on the merits and two special pleas of 
prescription. These pleas were heard separately by the high court in terms of rule 
33(4) of the Uniform Rules of Court. The separate actions against the brokers were 
consolidated for the purposes of the hearing and the case proceeded using the claim 
against the tenth and eleventh respondents as the test case applicable to all. 

[11] The first prescription plea was that the appellants had, or should have had the 
requisite knowledge under s 12(3) of the Prescription Act 68 of 
1969[4] (the Prescription Act) on either 17 August 2012 (the date on which the 
appellants obtained the order in terms of s 18(3) of the Act), or at the latest on 23 
October 2012, the date on which the appellants were appointed as final trustees (the 
first prescription plea).  

[12] The second prescription plea, raised in the alternative, and only in respect of the 
common law enrichment claims, was that all of the debts arising from payments 
made to the respondents within three years prior to the date of the Trust’s provisional 
sequestration (i.e. before 1 August 2009) had prescribed. This plea relates to 
portions of the claims against each of the respondents (the second prescription 
plea). The basis for the plea was that each payment made sine causa gave rise to a 
separate claim and that the running of prescription arose when each payment was 
made.  

Discussion 

http://www.saflii.org/za/cases/ZASCA/2020/174.html#_ftn2
http://www.saflii.org/za/cases/ZASCA/2020/174.html#_ftn3
http://www.saflii.org/za/cases/ZASCA/2020/174.html#_ftn4
http://www.saflii.org/za/legis/consol_act/pa1969171/
http://www.saflii.org/za/legis/consol_act/pa1969171/
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[45] The appellants’ approach was not that the facts on which these claims were 
based were inaccessible or hard to ascertain. It was that, given the size and 
complexity of the insolvency process in regard to the Trust, their failure to investigate 
the claims did not amount to a failure to exercise reasonable care to acquire 
knowledge of the identity of the brokers and the facts giving rise to the claims against 
them. 

[46] The judge did not make any adverse credibility findings against Mr Bester or 
Messrs Bezuidenhout and Du Toit concerning their actual state of knowledge. All 
conceded that they focussed on other matters and did not come to deal with the 
brokers and the payment of commissions until 2013. As a result, it was only in 2013 
that they acquired actual knowledge of the details of these claims and the identity of 
the brokers. The question is whether by the exercise of reasonable care this would 
have been ascertained at an earlier stage prior to 23 October 2012.  

[47] In regard to knowledge which might have been obtained from Mr Brand, Ms 
Goodman, Ms Swanepoel or Ms Swart, the appellants contended that, in order for 
that knowledge to be imputed to them, the knowledge would have to have been 
acquired by the agent in the course of their employment with the principal, and a 
duty must rest upon the agent to communicate the information to his 
principal.[18]  These persons undoubtedly had actual knowledge of the existence 
and identity of the brokers and the whereabouts of detailed information concerning 
the commissions paid to them. The question is whether the appellants should, in the 
exercise of reasonable care have asked them to provide that information in order to 
consider whether a claim for recovery should be made. The question must be 
answered in the affirmative. The fact is that they did not do so for the simple reason 
that they prioritised other issues. 

[48] The prioritisation of other issues cannot be a reason for not exercising 
reasonable care to ascertain the facts giving rise to a debt. Trustees and liquidators 
cannot select the issues on which to concentrate in their administration, secure in the 
knowledge that a plea of prescription could be defeated by a claim of ignorance 
accompanied by the excuse that they were prioritising other more important matters. 
That would be contrary to the principle that a creditor cannot by their own actions 
postpone the commencement of the running of prescription. 

[49] The appellants were well aware that the funds invested in the Trust had been 
secured largely through the efforts of brokers who were paid commissions. Given the 
amount of money involved those commissions would on any basis be substantial. 
The claim chosen as the test case was for over 

R5 million. They were aware for the reasons already given that these funds had 
been invested in a pyramid scheme and that the entire edifice had collapsed when 
Mr Pretorius committed suicide and the Trust was almost immediately sequestrated. 
They knew, because they had the trust deed, that there were only two trustees, 
whereas three were required, and Mr Brand had told them that effectively Mr 
Pretorius was the sole decision-maker. Ms Pieters confirmed in an affidavit that the 
appellants were aware of the provisions of the Act dealing with the dispositions and 
the potential to set these aside. The commissions were manifestly dispositions by 
the Trust. 

[50] These facts were all known to the appellants and constituted the facts from 
which the debts arose, whether the legal basis was a condictio sine causa or the 
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dispositions under the Act. The appellants and those assisting them had not opened 
the brokers' files; thus they did not know the names of the brokers or how much had 
been paid to each of them. The moment the files were opened and examined, this 
information was available. 

[51] The appellants’ explanation that they prioritised other matters demonstrates that 
they could not show that they exercised reasonable care in ascertaining the 
information giving rise to the claims and the identity of the debtors. It, in fact, shows 
a deliberate decision not to investigate and ascertain the existence of relatively 
obvious claims. They chose to run a risk of not being able to commence proceedings 
timeously. As it happens in two cases to which we were referred they did sue 
timeously and succeeded. They simply did not do that in relation to these claims.  

[52] The appeal involves, in the main, a challenge to the factual findings made by the 
court a quo, namely that the court erred in its assessment of the facts in concluding 
that the appellants could reasonably have established, by 23 October 2012, that 
which was required in order to institute action against the respondents. It has been 
held by this Court that: 

‘The approach to be adopted by a court of appeal when it deals with the factual 
findings of a trial court is trite. A court of appeal will not disturb the factual findings of 
a trial court unless the latter had committed a material misdirection. Where there has 
been no misdirection on fact by the trial Judge, the presumption is that his 
conclusion is correct. The appeal court will only reverse it where it is convinced that it 
is wrong. In such a case, if the appeal court is merely left in doubt as to the 
correctness of the conclusion, then it will uphold it. This court in S v 
Naidoo & others reiterated this principle as follows: 

“In the final analysis, a court of appeal does not overturn a trial Court’s findings of 
fact unless they are shown to be vitiated by material misdirection or are shown by 
the record to be wrong.”’[19] (Footnotes omitted). 

[53] The appellants did not point to any factual error in the judge's reasoning. Instead 
they said that by not placing sufficient weight on their evidence concerning the 
complexity of the process of winding up the Trust, the judge imposed an 
unreasonable burden on them in relation to the ascertainment of the facts giving rise 
to the claims against the brokers. The conclusion reached by the court a quo and the 
findings of fact relied upon cannot be faulted. The appeal must accordingly fail. 

Costs relating to the record  

[54] It is unfortunately necessary to make certain comments about the record in this 
matter. The record ran to some 1870 pages, a fair portion of which, as counsel 
conceded at the hearing of the matter, was irrelevant to the issues in the appeal. In 
the appellant’s practice note, the Court was advised that it was necessary to read the 
entire record. The respondents, in their practice note stated that the parties had 
attempted to restrict the record to that which was relevant to the appeal. Both these 
statements were inaccurate. This practice is not confined to the present appeal. The 
rules of this Court, relating to the preparation of records by attorneys and the 
practice directive relating to the filing of a practice note by counsel, specifying the 
portions of the record that counsel regards as necessary to be read, continue to be 
ignored. 

http://www.saflii.org/za/cases/ZASCA/2020/174.html#_ftn19
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[55] In Van Aardt v Galway[20] this Court dealt with the persistent problem of legal 
representatives failure to comply with the rules of this Court. Wallis JA held: 

‘[34] Turning to the practice note, rule 10A(ix) enjoins counsel to provide a list 
reflecting those parts of the record that in the opinion of 
counsel are necessary for the determination of the appeal. The purpose of this 
provision was spelled out by Harms JA in Caterham Car Sales & Coachworks 
Ltd v Birkin Cars (Pty) Ltd and Another[21]: 

“The object of the note is essentially twofold. First, it enables the Chief 
Justice in settling the roll to estimate how much reading matter is to be 
allocated to a particular Judge. Second, it assists Judges in preparing 
the appeal without wasting time and energy in reading irrelevant matter. 
Unless practitioners comply with the spirit of this requirement, the 
objects are frustrated and this in turn leads to a longer waiting time for 
other matters.”  … 

[35] … 

[36] The practice note requires a statement of counsel’s view, in the form of a 
list, of those parts of the record that need to be considered in order to decide 
the case. The fact that his or her opponent may disagree is neither here nor 
there. That will emerge from the opponent’s practice note. In addition, the list 
is to be confined to those parts of the record that are ‘necessary’ for that 
purpose. ... The list should include only those parts of the record that counsel 
is likely to refer to either in support for the argument, or for rebuttal, or to 
highlight flaws in the judgment appealed against…’ 

[56] In the present matter, it appears that it was unnecessary for this Court to read 
approximately 40% of the record. In my view, 40% of the costs incurred in 
the preparation, perusal and copying of the record should be disallowed. Despite 
previous admonitions by this court, the rules continue to be ignored. It is hoped that 
these remarks, may serve as a warning to practitioners in future proceedings. 

[57] The following order is made: 

The appeal is dismissed with costs, including the costs occasioned by the 
employment of two counsel, save that the costs of the preparation, perusal and 
copying of the record shall be limited to 60% of the costs incurred in those tasks.  

 

Sekepe Investments (Pty) Ltd and Others v Government Employees Pension 
Fund and Another (110/2019) [2020] ZASCA 183 (23 December 2020) 

Companies Act 2008--section 165--Specific performance – standing – claims made 
to enforce rights of shareholders – no derivative action required – conditions for the 
advance of the loans satisfied – shareholders’ agreement to fund company arises 
from shareholder resolution. 

 [1] The appellants and the first respondent, the Government Employees Pension 
Fund (GEPF) are the shareholders of the second respondent, Magae Makhaya 
Housing (RF) (Pty) Ltd (MMH). MMH was incorporated to develop low-cost housing 
projects. The shareholders of MMH concluded a shareholders’ agreement. Clause 
10 of the shareholders’ agreement provides for the financing of MMH. It states that 

http://www.saflii.org/za/cases/ZASCA/2020/174.html#_ftn20
http://www.saflii.org/za/cases/ZASCA/2020/174.html#_ftn21
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the funding of the company was to be from the profits of the company, by way of 
loans on commercial terms, and, only insofar as may be agreed by the shareholders, 
by way of shareholder loans to the company, provided that the shareholders were 
given timeous notice of the request for funding. The shareholder loans to MMH are 
stipulated to be in proportion to the shareholders’ shareholdings. The first appellant, 
Sekepe Investments (Pty) Ltd (Sekepe), holds 55%, the GEPF 25%, and the 
remaining shareholders 10% each of the shares in the company. 

[2] The GEPF concluded separate loan agreements with the appellants. In terms of 
these agreements, the GEPF agreed, subject to conditions, to lend considerable 
sums of money to the appellants to enable the appellants to meet the calls made by 
MMH to its shareholders for funding. The GEPF thus undertook to lend money to the 
appellants so that they, together with the GEPF, would fund MMH. The loan 
commitments made by the GEPF under the loan agreements amounted to R500 
million, inclusive of the amount it would itself be advancing to MMH by way of 
shareholder loan. 

[3] In September 2017, the board of MMH resolved that it required shareholder 
funding for various projects. The GEPF was represented at the board meeting by two 
directors. Pursuant to the resolution, MMH issued utilisation notices to the GEPF 
calling upon it to advance sums to the appellants, under the terms of their loan 
agreements with the GEPF, so that the appellants, in turn, could make shareholder 
loans to MMH. 

[4] The GEPF did not make the loans available to the appellants. In October 2017, 
the appellants’ attorneys sent letters to the GEPF, demanding that the GEPF make 
payment of the shareholder loans that it was liable to pay to MMH, as a shareholder, 
being 25% of the shareholder loan call. In addition, the appellants called upon the 
GEPF to advance the loans to them pursuant to the utilisation notices, so that the 
appellants, in turn, could meet their obligations to fund MMH. 

[5] These demands went unheeded. The appellants launched an application in the 
high court. The relief sought was specific performance. First, the notice of motion 
sought the payment of shareholder loans to MMH under the shareholders’ 
agreement. Second, the appellants sought to enforce the payment of the loans 
allegedly due by the GEPF to the appellants under the terms of the loan agreements 
and the utilisation notices. 

[6] In its answering affidavit, the GEPF, in essence, advanced the following 
defences. First, it raised the issue of standing, contending that if its failure to 
advance the sums sought (both in terms of the shareholders’ agreement as well as 
the separate loan agreements) was a wrong done to MMH, then the application 
should have been brought by MMH. And, if that was not possible because the GEPF 
would not consent to MMH doing so, then the appellants, as shareholders, were 
required to bring proceedings under s 165(2) of the Companies Act 71 of 2008 
(the Companies Act) to protect the legal interests of MMH. This, so went the 
argument, the appellants had failed to do.  

[7] Second, the GEPF contended that the conditions of clause 7 of the loan 
agreements had not been satisfied, nor had the GEPF been provided with the 
documents required under the terms of clause 7, and hence the GEPF had no 
obligation to advance the loans sought of it. Furthermore, it was said that the 
appellants had failed to comply with clause 16 of the loan agreements in that there 
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had been no production of financial statements, nor quarterly environmental, social 
and governance reports. 

[8] Third, the GEPF contended that it was not in breach of its obligations to make 
loans to MMH as a shareholder. Clause 10 of the shareholders’ agreement required 
that shareholder loans be made simultaneously. The GEPF contended that the 
appellants were in no position to do so, which meant, as a result, that the GEPF had 
no obligation to extend 25% of the funding sought by MMH as a shareholder loan in 
terms of the shareholders’ agreement. 

[9] The high court dismissed the application. Rabie J found that the defences 
advanced by the GEPF were sound, save that he considered it unnecessary to 
resolve the standing defence raised by the GEPF.  

[10] With the leave of the high court, the appellants appeal to this court. 

 Conclusion 

[33] The GEPF’s defences to the grant of specific performance cannot prevail. The 
appellants are entitled to the relief sought in the notice of motion. Costs should follow 
the result, including the costs of two counsel. 

[34] The following order is made: 

1 The appeal is upheld with costs, including those of two counsel. 

2 The order of the high court is set aside and replaced by the following order: 

‘The application succeeds with costs and prayers 1-17 of the notice of 
motion are granted.’ 

 

Hlumisa Technology (Pty) Ltd and Another v Voigt N.O and Others (111/2018) 
[2020] ZAECGHC 133 (1 December 2020) 

Rescission of judgment-liquidation--what grounds-common law and/or rule 42 and/or 
section 354(1)of Companies Act 1973 --language of the section is wide enough to 
afford the Court a discretion to set aside a winding-up order both on the basis that it 
ought not to have been granted at all and on the basis that it falls to be set aside by 
reason of subsequent events. 

Costs—de boniis propriis against attorney frim- proceedings were launched about a 
year after the granting of the order sought to be rescinded. 

The application is brought:under Rule 42 of the Uniform Rules of Court and the 
common law; and section 354(1) of the Companies Act of 1973. 

[4]           The order sought to be rescinded was granted on 15 June 2018 whilst 
these proceedings were launched on 15 May 2019. No reason was given why these 
proceedings were launched about a year after the granting of the order sought to be 
rescinded. 

[5]           Rule 42(1) provides as follows: 

(1)      The court may, in addition to any other powers it may have, mero motu or 
upon the application of any party affected, rescind or vary: 
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(a)    an order or judgment erroneously sought or erroneously granted in the absence 
of any party affected thereby; 

(b)   an order or judgment in which there is an ambiguity, or a patent error or 
omission, but only to the extent of such ambiguity, error or omission; 

(c)   an order or judgment granted as the result of a mistake common to the parties. 

[6]           Before the order was granted on 15 June 2018, the applicants participated 
fully in the proceedings.  They presented argument to this court. They nevertheless 
allege that the court committed an error in law when granting the order. 

[7]           It has been held that the court does not have a discretion to set aside an 
order in terms of the sub-rule where one of the jurisdictional facts contained in 
paragraphs (a) – (c) of the sub-rule does not exist. See Swart v ABSA Bank 
Ltd 2009 (5) SA 219 (C) at 222B-C. At least one of the jurisdictional facts is absent 
in this matter, namely that the applicants were not absent when the order sought to 
be rescinded was granted. 

[8]           At common law a judgment can be set aside on the grounds of: 

(a)          fraud; 

(b)          justus error; 

(c)          in certain circumstances where new documents have been discovered; 

(d)          where judgment has been granted by default; and 

(e)          in the absence between the parties of a valid agreement to support the 
judgment, on the grounds of justus causa. (See National Director of Public 
Prosecutions v Phillips 2005 (5) SA 265 (SCA) at 275C-E.) 

[9]           None of the common law grounds of rescission appear to be present in this 
application. Importantly, there does not seem to be any justus error relied upon by 
the applicants. 

[10]        I have been referred to Moraitis Investments (Pty) Ltd and Others v 
Montic Dairy (Pty) Ltd 2017 (5) SA 508 (SCA) at para 12 where the court held: 

“The approach differs depending on whether the judgment is a default judgment or 
one given in the course of contested proceedings. In the former case it may be 
rescinded in terms of either rule 31(2)(b) or rule 42 of the Uniform Rules, or under 
the common law on good cause shown. In contested proceedings the test is more 
stringent. A judgment can be rescinded at the instance of an innocent party if it were 
induced by fraud on the part of the successful litigant, or fraud to which the 
successful litigant was party. As the cases show, it is only where the fraud — usually 
in the form of perjured evidence or concealed documents — can be brought home to 
the successful party that restitutio in integrum is granted and the judgment is set 
aside. The mere fact that a wrong judgment has been given on the basis of perjured 
evidence is not a sufficient basis for setting aside the judgment. That is a clear 
indication that, once a judgment has been given, it is not lightly set aside, and De 
Villiers JA said as much in Schierhout. 

Apart from fraud the only other basis recognised in our case law as empowering a 
court to set aside its own order is justus error. In Childerley, where this was 
discussed in detail, De Villiers JP said that 'non-fraudulent misrepresentation is not a 

http://www.saflii.org/cgi-bin/LawCite?cit=2009%20%285%29%20SA%20219
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ground for setting aside a judgment' and that its only relevance might be to explain 
how an alleged error came about. Although a non-fraudulent misrepresentation, if 
material, might provide a ground for avoiding a contract, it does not provide a ground 
for rescission of a judgment. The scope for error as a ground for vitiating a contract 
is narrow and the position is the same in regard to setting aside a court order. Cases 
of justus error were said to be 'relatively rare and exceptional.” 

[11]        The applicants do make averments seeking to make a case that Mageza AJ 
made certain material wrong findings. This surely cannot be advanced in a 
rescission application. The applicants ought to have proceeded with its abandoned 
appeal if they felt strongly about this ground. It surely is not justus error for the court 
to have preferred evidence led by one party as against the evidence of another. 

[12]        Section 354(1) of the Companies Act of 1973 provides: 

“354  Court may stay or set aside winding-up 

 (1) The Court may at any time after the commencement of a winding-up, on the 
application of any liquidator, creditor or member, and on proof to the satisfaction of 
the Court that all proceedings in relation to the winding-up ought to be stayed or set 
aside, make an order staying or setting aside the proceedings or for the continuance 
of any voluntary winding-up on such terms and conditions as the Court may deem 
fit.” 

[13]        That section 354(1) does not at all help the applicant is made clear in Ward 
and Another v Suit and Others: In Re: Gurr v Zambia Airways Corporation 
Ltd 1998 (3) SA 175 (SCA) at para 11 – 13 where Scott JA said: 

“The language of the section is wide enough to afford the Court a discretion to set 
aside a winding-up order both on the basis that it ought not to have been granted at 
all and on the basis that it falls to be set aside by reason of subsequent events. 
(Meskin Henochsberg on the Companies Act at 747; see also Joubert (ed) The Law 
of South Africa vol 4 first re-issue para 185 (M S Blackman).) In the case of the 
former, the onus on an applicant is such that generally speaking the order will be set 
aside only in exceptional circumstances. This has been emphasised by the Courts of 
various Provincial and Local Divisions not only in relation to s 354 and its 
predecessor (s 120 of Act 46 of 1926) but also in relation to s 149(2) of 
the Insolvency Act 24 of 1936 which affords a similar discretion to a Court to 
rescind or vary a sequestration order. (See Herbst v Hessels NO en Andere 1978 
(2) SA 105 (T); Aubrey M Cramer Ltd v Wells NO 1965 (4) SA 
304 (W); Abdurahman v Estate Abdurahman 1959 (1) SA 872 (C).)  

 [20]        In order to warrant such an order the court should be satisfied that there 
has been negligence in a serious degree or that the practitioner has acted 
inappropriately in “a reasonably egregious manner.” (See Staibank v South Africa 
Apartheid Museum at Freedom Park and another 2011 (10) BCLR 1058 (CC) at 
para 52, see also South African Liquor Traders Association v Gauteng Liquor 
Board 2009 (1) SA 565 (CC) at para [34]. 

[21]        In Silinga and others v Nelson Mandela Bay Metropolitan 
Municipality (CA266/2017), [2018] ZAECGHC50 (26 June 2018) at para 11, 
Goosen J said: 

https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:%27LJC_a61y1973s354%27%5D&xhitlist_md=target-id=0-0-0-54271
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:%27LJC_a61y1973s354(1)%27%5D&xhitlist_md=target-id=0-0-0-54275
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http://www.saflii.org/cgi-bin/LawCite?cit=1978%20%282%29%20SA%20105
http://www.saflii.org/cgi-bin/LawCite?cit=1965%20%284%29%20SA%20304
http://www.saflii.org/cgi-bin/LawCite?cit=1965%20%284%29%20SA%20304
http://www.saflii.org/cgi-bin/LawCite?cit=1959%20%281%29%20SA%20872
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“An order that a legal practitioner (or for that matter a representative litigant) should 
pay the costs personally carries with it obviously serious consequences that 
necessarily impinge upon the rights and interests of that representative. It is for this 
reason that, in dealing with such costs orders, a practice has been developed by the 
courts to afford the affected party notice of the intention to impose such order and an 
opportunity to make representations or submissions prior to such order being made. 
This practice usually involves the issuing of a rule nisi calling upon the affected 
person to show cause why such order is not made and is based upon constitutionally 
protected fundamental rights to a fair hearing (see MEC for Health, Gauteng v 
Lushaba 2017 (1) SA 106 (CC) at par [18] – [21]; cf also Tasima (Pty) Ltd v 
Department of Transport and Others 2013 (4) SA 134 (GNP); Black Sash Trust 
and others v Minister of Social Development 2017 (9) BCLR 1089 (CC)).” 

[22]        The first respondent stated in his answering affidavit that he would be 
seeking an order that Messrs Majeke Mjali Attorneys be ordered to pay the costs of 
the application de bonis propriis on an attorney and client scale.  Despite such notice 
the applicants persisted with the application which, in my view, was bound to fail. 
The applicant was given ample opportunity to deal with the issue of costs in his 
replying affidavit, but chose not to respond to all averments made regarding the 
order of costs sought by the respondent. 

[23]         In the circumstances, it is ordered that: 

(1)          The application for rescission of the order granted by Mageza AJ on 
15 June 2018 is dismissed. 

(2)          Messrs Majeke Mjali Attorneys shall pay the costs of the 
application de bonis propriis on an attorney and client scale, the one paying the other 
to be absolved. 

(3)          A copy of this order must be served by the Sherriff at the offices of 
Messrs Majeke Mjali Attorneys – East London. 

Gent and Another v Du Plessis (1029/2019) [2020] ZASCA 184 (24 December 
2020) 

 Appeal—cross-appeal-- in the absence of a cross-appeal respondent not entitled to 
variation of the order of the court below. 

Company law – section 163 of Companies Act 71 of 2008 – where no case made 
out under s 163(1), court not empowered to grant relief in terms of s 163(2) – 
oppressive or unfairly prejudicial conduct not proved.  

  

ORDER  

On appeal from: Gauteng Division of the High Court, Pretoria (Mavundla and 
Mali JJ and Botes AJ, sitting as court of appeal): judgment reported sub nom 
Du Plessis v Bonnox Proprietary Limited and Another [2019] ZAGPPHC 515 

  

(a)       The appeal is upheld with costs, including the costs of two counsel. 

http://www.saflii.org/cgi-bin/LawCite?cit=2017%20%281%29%20SA%20106
http://www.saflii.org/cgi-bin/LawCite?cit=2013%20%284%29%20SA%20134
http://www.saflii.org/cgi-bin/LawCite?cit=2017%20%289%29%20BCLR%201089
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2020%5d%20ZASCA%20184
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s163
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s163
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(b)       The order of the full court is set aside and replaced by the following 
order: 

‘The appeal is dismissed with costs.’ 

[5]     Mr du Plessis was employed by the company from 1986, where he started as a 
fitter and turner. He was promoted to general manager during 2010 and, ultimately, 
was appointed as a director during 2012, when Ms Gent resigned as such. He was, 
however, removed as a director at a meeting of the shareholders on 6 March 2013. 
Mr du Plessis was subsequently suspended and, after being found guilty on four 
counts of gross misconduct (one of which involved dishonesty) at a disciplinary 
hearing, dismissed as an employee during August 2014. 

 [6]     The charges against Mr du Plessis arose after Ms Gent’s uncovering, upon 
her return to the company in 2013, of a number of irregularities committed by Mr du 
Plessis. These included that Mr du Plessis, who occupied a position of trust in the 
company at the time, conducted his own private business, ‘Blumnet’, whose 
business was producing a woven mesh fence similar to the one manufactured by the 
company, by making use of the resources of the company. In the process, Blumnet 
was also used by Mr du Plessis to commit a fraud against the fiscus. In this regard, 
Mr du Plessis engineered a simulated transaction in which an invoice, in the sum of 
R641 293, was issued in the books of Blumnet and addressed to the company as if 
to reflect an honest exchange of services for money. Significantly, Mr du Plessis 
admitted to this misconduct. 

 [7]     Even more serious was when, on 5 March 2013, the day before the 
shareholders’ meeting where a resolution for his removal as a director was to be 
tabled, Mr du Plessis maliciously and surreptitiously obtained an order placing the 
company in business rescue. This was an attempt to prevent a majority resolution to 
remove him as director. He abused his position of trust and manipulated two 
employees to bring the application for business rescue in their names. The business 
rescue order was subsequently set aside at the instance of Ms Gent in an urgent 
application on 2 April 2013, despite the application being vigorously opposed by Mr 
du Plessis. In rescinding the order, the court made a punitive costs order, on the 
attorney and own client scale, against the employees who had brought the 
application. As I have said, these employees were merely Mr du Plessis' proxies. 
Ultimately, and as a gesture of goodwill in an attempt to reconcile with Mr du Plessis, 
Ms Gent paid 71 percent of these costs from her own funds. Significantly, Mr du 
Plessis conceded that the manner in which the application for business rescue was 
launched, ie without Ms Gent's knowledge, as obviously an interested party, was ill-
advised and ultimately fatal to that application. 

[8]     On 30 June 2014, Mr du Plessis brought an application in the Gauteng Division 
of the High Court for an order that the company be wound up on the basis that it was 
just and equitable to do so, as envisaged in s 344(h) of the Companies Act 61 of 
1973 (the old Companies Act), read together with item 9 of Schedule 5 of the Act. In 
the alternative, he sought an order directing Ms Gent to purchase his shareholding in 
the company, at a price to be determined by an independent expert. He further 
sought an order that certain machinery be returned to him, but this aspect was 
disputed and was accordingly referred to trial. However, nothing turns on this issue 
in the present appeal and it need not detain us further. 
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[9]     Mr du Plessis’ grounds for seeking to liquidate the company were, briefly: that it 
was a ‘private domestic company’ whose affairs had been conducted in a manner 
akin to that of a partnership; that his relationship with Ms Gent as co shareholders of 
the company had broken down irretrievably; that Ms Gent had excluded him from the 
management of the company and from its board of directors; that a ‘deadlock’ had 
arisen between the shareholders of the company which was not capable of 
resolution; and that Ms Gent’s conduct was oppressive in nature in that it 
undermined his rights as the minority shareholder of the company. 

  

[10]   In pursuance of the alternative relief that Ms Gent be directed to purchase his 
shares in the company, Mr du Plessis sought to invoke the provisions of s 163 of the 
Act. He alleged that Ms Gent, in her capacity as the majority shareholder and 
director of the company, had acted in an unfairly prejudicial and oppressive manner 
towards him. 

  

[11]   The application came before Hughes J on 30 March 2016. The learned Judge 
held that although the company was akin to a partnership, it was a solvent domestic 
company whose substratum remained intact. Although the relationship between the 
two shareholders had broken down irretrievably, and was not capable of being 
resolved, the court a quo found that there was no deadlock that rendered it just and 
equitable to wind up the company. Applying the so-called 'clean hands' principle the 
court further found that, as Mr du Plessis had through his own conduct caused the 
breakdown in the shareholders’ relationship, he was not entitled to apply for the 
winding up of the company on the just and equitable ground.  

  

[12]   In respect of the s 163 relief, Hughes J found that Mr du Plessis had not 
established the requisites for that section to be invoked. The court found, in 
particular, that neither Mr du Plessis’ alleged loss of confidence in the manner in 
which the company’s affairs were being conducted, nor his resentment at having 
been outvoted, fell within the purview of s 163 of the Act. The court accordingly 
dismissed the winding up application with costs. 

[13]   With the leave of this court, Mr du Plessis appealed to the full court which, on 
18 April 2019, dismissed his appeal against the refusal of the court a quo to order 
the winding up of the company. It rejected the submission that the relationship 
between the parties resembled a partnership between shareholders. It held that it 
could not be said that the company was, in substance, a partnership in the guise of a 
private company. 

 [14]   The full court also upheld the court a quo’s finding that Mr du Plessis had 
failed to prove the requisites of s 163(1) of the Act. As I have indicated, the full court 
nevertheless went on to grant relief in terms of s 163(2) of the Act, holding that it was 
duty-bound to design or craft a mechanism which would result in a 'clean break' 
between the parties. It justified this approach on the ground that the relationship 
between the parties had broken down irretrievably and that it was not in their best 
interests to remain ‘in the same bed’.[6] The full court thus directed Mr du Plessis to 
purchase Ms Gent’s shares at a fair and reasonable value. 

http://www.saflii.org/za/cases/ZASCA/2020/184.html#_ftn6
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 [15]   As mentioned above, Mr du Plessis' application for special leave to 
cross appeal was refused by this court. This had a significant impact on the matter. 
In Shatz Investments (Pty) Ltd v Kalovyrnas[7] this court was confronted with the 
question whether, without any cross-appeal, it could correct an order of a trial court 
by making a prayer for interest, which that court had not granted. Trollip JA said the 
following: 

‘…The court a quo did not award it, possibly because it was not claimed in the 
pleadings. But, be that as it may, in the absence of any cross-appeal to correct the 
order of the court a quo to plaintiff’s advantage and defendant’s detriment by 
including an award of such interest, we cannot deal with it…’[8] 

 [16]   This dictum reaffirmed trite principles. These are that a respondent in an 
appeal may support the order appealed against on any ground that properly appears 
from the record. In order to obtain a variation of the order, however, a respondent 
must cross-appeal with the necessary leave, save perhaps in exceptional 
circumstances where there is no prejudice to the appellant. 

[17]   The application of these principles to the present matter has the following 
consequences. In the first instance, the option to liquidate the company is no longer 
available. Importantly, what Mr du Plessis seeks is that instead of him buying 
Ms Gent’s shares, which is what the full court ordered, she in fact be ordered to buy 
his shares. It is clear from the record that the purchase price would be in the range of 
R20 million to R35 million, an amount Ms Gent has clearly stated she could not 
afford. Such a variation will, without a doubt, be to her detriment. Therefore, Mr du 
Plessis was precluded from seeking an order that Ms Gent be directed to purchase 
his shares. And, as I have said, Mr du Plessis expressly disavowed reliance on the 
order that obliges him to purchase Ms Gent’s shares. It follows that, for this reason 
alone, the appeal should succeed and the order of Hughes J should be reinstated. In 
any event, for the reasons that follow, Mr du Plessis did not show oppressive or 
unfairly prejudicial conduct on the part of Ms Gent. 

 [18]   As stated already, Mr du Plessis relied in this court on the following grounds in 
support for the relief he applied for as provided in s 163 of the Act: 

(a)     Ms Gent had excluded him from the management of the company and 
refused to provide him with management and financial information relating to 
the company; 

(b)     Ms Gent excluded him from any decision making within the company; 

(c)      Ms Gent removed him as a director of the company and replaced him 
with her husband and brother-in-law, and also unlawfully and unfairly 
dismissed him from employment with the company. 

  

[19]   The full court upheld the finding of the court a quo that Mr du Plessis had failed 
to demonstrate that Ms Gent's conduct towards him was oppressive or unfairly 
prejudicial, or that his interests had been unfairly disregarded. It found that the 
grounds relied upon by Mr du Plessis did not fall within the ambit of s 163(1) of the 
Act. 

  

http://www.saflii.org/za/cases/ZASCA/2020/184.html#_ftn7
http://www.saflii.org/za/cases/ZASCA/2020/184.html#_ftn8
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[20]   In my view, this finding by the full court cannot be faulted. It is bolstered by the 
following objective facts: 

(a)     Mr du Plessis was validly removed as a director of the company at a 
properly constituted shareholders' meeting, and as provided in s 71 of the Act. 

(b)     As a shareholder, Mr du Plessis is at liberty and entitled to the 
management and financial information pertaining to the company as provided 
in s 26 of the Act. 

(c)      Mr du Plessis is entitled to dispose of his shares in the company in 
accordance with the provisions of paragraph 11(d) of the Company's Articles 
of Association.[9] 

(d)     Mr du Plessis was dismissed after being found guilty of misconduct in a 
disciplinary hearing. Clearly, the dismissal as general manager did not 
constitute conduct that fell within the ambit of s 163(1). 

(e)      In respect of the removal of Mr du Plessis as a director of the company, 
the starting point is that the mere exercise of majority shareholding voting 
rights does not amount to oppression. Counsel for Mr du Plessis fairly 
recognised that for the removal as director to fall under s 163(1), Mr du 
Plessis had to prove some agreement or understanding that he would be 
entitled to directorship of the company. There was no proof of such 
agreement or understanding. The objective facts indicated the converse. Mr 
du Plessis made no capital contribution that could entitle him a seat on the 
board of the company. Even though Mr du Plessis had received the bulk of his 
shares during 1998, he was only appointed a director during 2012. Ms Gent 
nominated him as director when she resigned as the sole director of the 
company. Within a year, however, Ms Gent was reappointed and proceeded 
to take steps to remove Mr du Plessis. Thus, he was permitted to be a director 
only for the period of approximately a year. 

  

[21]   Viewed in the light of the above considerations, the full court clearly 
misdirected itself in making the order that Ms Gent be ordered to sell her majority 
shareholding to Mr du Plessis. It ought simply to have dismissed Mr du Plessis’ 
appeal. It follows, accordingly, that Ms Gent’s appeal must succeed. 

  

[22]   In the circumstances the following order is made: 

(a)     The appeal is upheld with costs, including the costs of two counsel. 

(b)     The order of the full court is set aside and substituted with the following: 

          ‘The appeal is dismissed with costs.’ 

  
KHAN v SHAIK 2020 (6) SA 375 (SCA) 

Partnership — Universal partnership — Between unmarried cohabitants — Nature of 
partners' rights — Claim for division of fruits — Nature and prescription — Prescription 
Act 68 of 1969, s 11(d). 

http://www.saflii.org/za/cases/ZASCA/2020/184.html#_ftn9
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Partnership — Universal partnership — Between unmarried cohabitants — 
Termination of — When occurring. 

 
In an appeal against a High Court order, that appellant's claim for division of the 
fruits of an alleged universal partnership (between unmarried cohabitants) had 
prescribed, the Supreme Court of Appeal ruled on the following issues: 
   •   The nature of partners' rights in a universal partnership 
Held, that upon termination of a universal partnership there was an accounting to 
one another; the poorer partner becoming the richer partner's creditor. Accordingly, it 
was contract that was the foundation of a universal partnership — not mere 
consortium and wealth contribution.  
   •   Whether a claim to divide the fruits of a universal partnership was based 
on a real or a personal right 
Held, a claim based on contract was plainly a personal, not a real, right. Accordingly, 
a partner in a universal partnership did not have a direct claim to an asset owned by 
the other partner. A universal partnership, unlike a marriage in community of 
property, did not cause the partners to be joint owners of assets. (See 10] – [11] and 
[31].) 
   •   Whether the share claimed in a universal partnership was a debt as 
contemplated by the Prescription Act; and if so, when prescription 
commenced 
Held, that a claim founded on contract — of which a universal partnership was an 
example — was such a 'debt'; and in terms of s 11(d) of the Prescription Act it 
prescribed after three years from the termination of the universal partnership. (See 
[16].) 
   •   When did a universal partnership terminate 
Held, that the termination of the consortium was often simultaneous with the 
termination of the universal partnership, but whether or not this was so, in each case, 
was a question of fact. (See [16], [28] and [31].) 
Applying these findings to the present case, the SCA concluded that here the 
universal partnership terminated at the same time as the consortium, and that since 
more than three years had elapsed before a claim for division was instituted, it had 
prescribed. The appeal was accordingly dismissed 
 

MOODLIAR AND OTHERS v RECYCLING AND ECONOMIC DEVELOPMENT 
INITIATIVE OF SOUTH AFRICA NPC AND OTHERS 2020 (6) SA 386 (SCA) 

Company — Winding-up — Liquidator — Remuneration — Retention of estimated 
remuneration where provisional liquidation order discharged — Not permitted. 

 
Shortly before a successful appeal against liquidation orders granted against two 
related companies, the joint liquidators of the companies deducted their estimated 
fees from the funds under their control, and paid it over to a firm of attorneys to be 
held as security for the payment of their fees upon taxation. 
The companies objected and obtained a High Court order that the retained moneys, 
approximately R16,8 million, be returned to them. In the joint liquidators' appeal, the 
Supreme Court of Appeal, confirming the High Court's order — 
Held 
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Liquidators may reflect their fees in their account, but upon discharge of the order, all 
assets, including funds which would cover their fees, must be returned to the 
companies. The provisions of the Companies Act 61 of 1973 and the regulations did 
not permit the liquidators to retain the disputed funds. These were assets of the 
companies. The liquidators were not permitted to draw their remuneration until the 
estate account had been taxed and confirmed.  
 

ECLIPSE SYSTEMS AND ANOTHER v HE & SHE INVESTMENTS (PTY) LTD 
AND A RELATED MATTER 2020 (6) SA 497 (WCC) 
 

Judgments and orders — Summary judgment — Defendant's duties of disclosure and 
to set out bona fide defence — Determinative question being whether defendant's 
version so inherently and seriously unconvincing that it can be rejected out of hand — 
Sufficient particularity — Plaintiff's particulars disclosing prima facie availability for 
defendant of defence of prescription — Matter referred to trial. 

Company — Directors and officers — Attribution of knowledge to company — Claim 
against directors by company for compensation for loss caused by illegal conduct of 
directors — English decision, that attribution of directors' or agents' guilty acts or 
knowledge to company inappropriate in certain circumstances, approved. 

 
The respondent company obtained summary judgment in the Western Cape High 
Court (the court a quo) against a series of defendants which included its own 
members, two other companies, and some of their members. The respondent 
argued these defendants — the appellants in the present appeals against the 
summary judgments — were parties to an illegal scheme which caused it financial 
loss. Its claims were formulated on the basis of theft, not fraud. One of the persons 
against whom the respondent sought summary judgment was its own former 
director, one G. It was common cause that, in order to succeed in its claims, the 
respondent had to establish that the appellants had the intention to steal from it. The 
appellants argued in their defence that they had no such intention since they acted 
bona fide on the instructions of the respondent as conveyed to them by G, and that 
they had believed G's assertion that they were assisting the respondent. The 
respondent argued that the appellants' version was highly improbable and 
implausible. 
The court a quo ruled that the opposing affidavits filed by the defendants lacked 
sufficient particularity for a valid defence and that the defence was in any event not 
bona fide or legally sound. It also found that the appellants' versions were 
'conveniently' bald and scant. The court a quo's stance on the absence of a bona 
fide defence was underpinned by its view that a fraud had been perpetrated on the 
respondent. It also dismissed a defence based on prescription on the ground that the 
respondent had prosecuted its claims well within the requisite three-year period of 
becoming aware of the identity of the defendant debtors. Leave to appeal to a full 
bench (the instant court) was granted. 
Held 
The court a quo had misdirected itself in a number of material respects. As for 
prescription, the respondent never stated when it became aware of the identity of the 
appellants or the facts giving rise to the claim, so the finding that it had prosecuted 
its claims 'well within' three years of so becoming aware was not based on any 
factual underpinning (see [40]). While it appeared that many of the claims had 
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indeed prescribed because more than three years had passed since the transactions 
were concluded, the respondent would be able to argue at trial that it only later 
became aware of the identity of the appellants or the underlying facts (see [43] – 
[47]). 
Whether this would be possible depended on whether the knowledge of the 
respondent's erstwhile director, G, could be attributed to the respondent. In Jetivia 
SA and Another v Bilta (UK) Ltd and Others [2015] 2 All ER 1083 the UK Supreme 
Court ruled that it would be inappropriate, where a company sued its own agents or 
directors for loss caused by their conduct such as fraud or a breach of fiduciary duty, 
for them to avoid liability on the basis that their own culpable knowledge and acts 
should be attributed to the company. While this principle seemed applicable in the 
present case, the obscure nature of the transactions in the present case meant that 
the court a quo was not in a position to decide finally whether the acts and 
knowledge of G should be attributed to the respondent (see [49], [54]). 
There were also other reasons why summary judgment should not have been 
granted. It was not possible to conclude, on the affidavits, that what had occurred 
constituted theft of the respondent's moneys, or if it did, that the appellants had no 
principal defence thereto which might succeed at trial (see [60]). 
In the light of the circumstances, including the appellants', at least prima facie, 
defence based on prescription, this was eminently a matter in which justice and 
fairness required that the court should have refused to grant summary judgment and 
directed that the matter proceed to trial in order that the issues could be ventilated 
irrespective of any consideration of the appellants' principal defence (see [59]). In 
addition, the court a quo mistakenly referred to a fraud perpetrated by the appellants, 
which was not the claim pleaded before it (see [60]). 
In weighing up a defendant's version in a summary judgment application, the court 
does not determine the probabilities, for doing so would effectively determine the 
merits of the defence. While there was reason to be sceptical about the appellants' 
version, the simple question at this stage was whether it was so inherently and 
seriously unconvincing that it could be rejected out of hand. The answer to this 
question depended on, and could only be determined by, evidence at the trial. As 
implausible as the appellants' version might seem, it could not be rejected out of 
hand at this stage (see [63]). The appellants might have accepted at face value G's 
representation that the transactions would benefit the respondent and that everything 
was in order if the directors approved the arrangement, which belief, if genuine, 
would rule out dolus (see [65]). 
Insofar as the court a quo held that the appellants' versions were conveniently bald 
and scant, a perusal of their response showed that they provided the material 
particulars required for their defence, whether good or not (see [66]). 
Appeal upheld, summary judgments set aside and appellants granted leave to 
defend (see [67]). 
 

Modise and another v Tladi Holdings (Pty) Ltd [2020] 4 All SA 670 (SCA) 

Company law – Director of company – Directors have overarching and paramount 
fiduciary duty to exercise their powers in good faith and in the best interests of the 
company – Misappropriation of economic opportunity and acquiring such opportunity 
for own interest constituting breach of fiduciary duty. 
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The first appellant (“Modise”) was identified by a fellow businessman (“Sandler”) as a 
key player in an intended electrical conglomerate which would seek to do business 
with State-owned entities and municipalities in the energy sector. Sandler held a 
majority interest in an electrical company (“Muvoni”), which would need to comply with 
Black Economic Empowerment (“BEE”) requirements to become eligible to exploit 
whatever opportunities might become available. 

Modise joined Muvoni’s board on 1 December 2004 and was appointed Director and 
Chairman of the respondent (“Tladi”) on 14 December 2004. 

One of the opportunities which Sandler identified as worth pursuing concerned a 
company (“ARB”) which was a major supplier of electrical equipment to Muvoni. 
Modise denied that Sandler had mentioned the ARB opportunity. In any event, in 2005, 
when ARB needed a new BEE partner, Modise and his company (“Batsomi Power”) 
were offered the same deal that Sandler had identified as the ARB opportunity for 
Tladi. Modise accepted the offer. 

That led to the present litigation, in which the High Court found that the appellants 
had misappropriated a corporate opportunity to buy shares in ARB, which opportunity 
properly belonged to Tladi. The Court also dismissed the appellants’ special plea of 
prescription in respect of the claim against Batsomi Power. 

Held – Directors have an overarching and paramount fiduciary duty to exercise their 
powers in good faith and in the best interests of the company. The duty encompasses 
at least three rules. Directors may not place themselves in positions of conflicts of 
interest or duty (the “no-conflict rule”); may not make secret profits (the “no-profit rule”); 
or acquire economic opportunities for themselves (the “corporate opportunity rule”) 
that properly belong to the company. The latter was the most relevant to the present 
case. Modise not only failed to disclose the approach made to him by ARB, but also 
concealed the fact that he was pursuing the opportunity in his own interest. The Court 
rejected all the submissions made by Modise aimed at defending his conduct. 

With regard to Batsomi Power, the second appellant, it was contended that the claim 
had prescribed and also that the case against it, being a separate legal entity, to 
account to Tladi, was not made. The court a quo dismissed both contentions. 
However, on appeal, the Court found that the claim against Batsomi Power was not 
part of the original cause of action. Instead, it was based on an entirely different cause 
of action and the prescriptive period had run. Accordingly Batsomi Power’s appeal 
against the court a quo’s finding on prescription was upheld. 

Modise’s appeal was however, dismissed. 
 

 

END-FOR-NOW 

 

 


