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Resolution nullified — Companies Act 71 of 2008, s 74, s 76(3)(a). CDH INVEST NV 
v PETROTANK SOUTH AFRICA (PTY) LTD AND OTHERS 2019 (4) SA 436 (SCA) 

Company dissolution – s 419 of Companies Act 61 of 1973 –date of dissolution is 
date when Registrar recorded dissolution in the Companies Register, not date of 
publication of notice of dissolution in Government Gazette – agreed facts – no proof 
that Registrar had not recorded dissolution of company – effect of Master’s 
certificates in terms of ss 419(1) and 385 of Companies Act to discharge liquidator – 
Master lacks power to re-instate liquidator after discharge – purported reinstatement 
of liquidator invalid Pieters NO v Absa Bank Ltd (979/2018) [2019] ZASCA 118 (23 
September 2019) 

Company law – Rights of shareholder and director – Oppressive or prejudicial 
conduct – Section 163 of the Companies Act 71 of 2008 Parry v Dunn-Blatch and 
others [2019] JOL 46056 (GJ) 

Company law – Securities held by shareholders – Scheme of arrangement – 
Dissenting shareholder – Right of appraisal – Irregularities in procedure leading to 
withdrawal of appraisal application – Consequences Standard Bank Nominees (RF) 
(Pty) Ltd and others v Hospitality Property Fund Ltd [2019] 4 All SA 561 (GJ) 

 
Company law – Securities held by shareholders – Scheme of arrangement – 
Dissenting shareholder – Right of appraisal – Procedure- Section 164 of the 

http://www.saflii.org/za/legis/num_act/ca2008107/
http://www.saflii.org/za/legis/num_act/ca2008107/index.html#s36


Companies Act 71 , 2008. Standard Bank Nominees (RF) (Proprietary) Limited and 
others v Hospitality Property Fund Limited [2019] JOL 45465 (GJ) 

Company— Shares and shareholders — Shares — Authorisation for shares in 
memorandum of association — Change — Round robin decision by board — Notice 
to directors — Companies Act 71 of 2008, s 36(2)(b) and (3), s 74. CDH INVEST NV 
v PETROTANK SOUTH AFRICA (PTY) LTD AND OTHERS 2019 (4) SA 436 (SCA) 
 
Company — Annual financial statements — Applicable accounting standards — 
'Generally accepted accounting practice' — Vagueness of concept — Claim against 
company directors based on their alleged participation in accounting treatment that 
failed to conform to 'generally accepted accounting practice' excipiable for 
vagueness — Companies Act 61 of 1973, s 286(3). BARLOWORLD LOGISTICS 
AFRICA (PTY) LTD AND ANOTHER v FORD AND OTHERS 2019 (5) SA 133 (GJ) 
 
Company — Complaints — Power of Companies and Intellectual Property 
Commission (CIPC) to investigate — Whether complaint time-barred SINGH AND 
OTHERS v COMPANIES AND INTELLECTUAL PROPERTY COMMISSION AND 
OTHERS 2019 (5) SA 432 (SCA) 
 
Company — Directors and officers — Director — Fiduciary duty — Breach — Action 
brought by shareholders under s 218(2) of Companies Act against directors for 
compensation for loss in value of shares — Shareholders alleging breach by 
directors of their duties towards company in terms of s 76(3) — In such 
circumstances, shareholders wrong to bring claim under s 218(2), and should have 
brought it under s 77(2), which provides special remedy — Companies Act 71 of 
2008, ss 76(3), 77(2) and 218(2). HLUMISA INVESTMENT HOLDINGS RF LTD 
AND ANOTHER v KIRKINIS AND OTHERS 2019 (4) SA 569 (GP) 
 
Company — Dissolution — Application for order declaring dissolution void — Notice 
of application — Order granted in absence of appellants — Appellants seeking 
rescission of order under rule 42(1)(a) on grounds erroneously made because notice 
not given to them — Ambit of s 420 of old Companies Act, and effect and purpose of 
order avoiding dissolution of company, considered — Rescission refused, given 
appellants' lack of locus standi in that they were not affected by s 420 order — 
Companies Act 61 of 1973, s 420. De Villiers and others v GJN Trust and others 
2019 (1) SA 120 (SCA) 
 
Company — Proceedings by and against — Derivative action — Leave — To 
continue proceedings on behalf of company — Leave will only be granted in respect 
of proceedings properly authorised at inception — Companies Act 71 of 2008, s 
165(5). LARRETT v COEGA DEVELOPMENT CORPORATION (PTY) LTD AND 
OTHERS 2019 (3) SA 510 (ECG) 
 
Company — Shares and shareholders — Shareholders — Proceedings by 
and against — Action by shareholders against directors for compensation for loss in 
value of shares flowing from loss to company as result of directors' conduct — 
Common-law rule against recovery of reflective loss prohibiting such claims — 
Company being proper plaintiff — Section 218(2) of Companies Act, allowing civil 
actions against persons breaching Act, not altering common-law position — 



Companies Act 71 of 2008, s 218(2). HLUMISA INVESTMENT HOLDINGS RF LTD 
AND ANOTHER v KIRKINIS AND OTHERS 2019 (4) SA 569 (GP) 
 
Company — Shares and shareholders — Shareholders — Variation of rights — 
What constitutes — Decrease in value of ordinary shares when preference shares 
converted to ordinary shares — Not constituting variation of rights. Commissioner 
SARS v Executors Estate Ellerine  2019 (1) SA 111 (SCA) 
 
Compromise — Meeting to consider proposal of compromise — Notice — Creditor 
requesting company to deliver any such notice by particular method — Whether 
creditor's selection of method binding company — Companies Act 71 of 2008, s 
155(2). COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE v LOGIKAL 
CONSULTING (PTY) LTD AND OTHERS 2019 (6) SA 472 (GP) 

Compromise-Section 164 of the Companies Act 71 of 2008 -scheme of arrangement 
affecting the securities held by the shareholders-shareholder who dissents regarding 
the proposed scheme of arrangement a right of appraisal, providing the option of 
exiting the company in exchange for the payment of fair value for shares. Standard 
Bank Nominees (RF) (Pty) Ltd and others v Hospitality Property Fund Ltd [2019] 4 All 
SA 561 (GJ) 

 
Compulsory sequestration — Provisional sequestration — Discretion of court — 
Semble: Court may, where case for provisional sequestration marginal (marginal 
excess of liabilities over assets, modest benefit to creditors), exercise discretion 
against sequestration — Insolvency Act 24 of 1936, s 10(c). INVESTEC BANK LTD 
v LAMBRECHTS NO AND OTHERS 2019 (5) SA 179 (WCC) 
 
Compulsory sequestration — Provisional sequestration — Requirements — 
Advantage to creditors — Applicant sole secured creditor — Had mortgage bond 
over debtor's only asset — Court addressing, obiter, bank's arguments that 
sequestration 'always urgent', that creditor best judge of own interests, and that 
sequestration preferable to judicial execution — Insolvency Act 24 of 1936, s 10(I). 
INVESTEC BANK LTD v LAMBRECHTS NO AND OTHERS 2019 (5) SA 179 (WCC) 
 
Compulsory sequestration — Provisional sequestration — Requirements — Actual 
insolvency — Proof — Market value, rather than forced-sale value, of debtor's 
immovable property to be used to determine factual insolvency of debtor — 
Insolvency Act 24 of 1936, s 10(b). INVESTEC BANK LTD v LAMBRECHTS NO 
AND OTHERS 2019 (5) SA 179 (WCC) 

Directors-personal liability-appeal against finding-.  It is trite that an appellate court is 

concerned only with the outcome of the case, and not with the court a quo’s reasons for 

determining that.- not proven a claim against the company in liquidation-omission by the 

trustees to prove their claim does not detract from the existence of the debt, or from the 

liquidators’ standing to seek a declaration in terms of s 424(1) in respect of it. Currin and 

Another v Van Zyl NO and Another (A62/2019) [2019] ZAWCHC 98 (7 August 2019)  

Estate account-confirmed-the authorities indicate that even though the liquidation 
and distribution account may be closed, precluding the re-opening, this does not 



prevent a damages claim arising from fraud which may have been subsequently 
discovered. Ex Parte: Knoop (9904/2017) [2019] ZAKZDHC 25 (31 October 2019) 

Impeachable dispositions- in terms of the Insolvency Act-relevant date for these 
purposes is not the date of commencement of the winding-up of the company- The 
law of insolvency applicable to impeachment of dispositions as specified under s 
340(1) and 340(2)(a) is set out in ss 29 and 30 of the Insolvency aCT Afrisam (South 
Africa) (Proprietary) Limited v Maleth Investment Fund (Proprietary) Limited 
(651/2018) [2019] ZASCA 139 (1 October 2019) 

Impeachable transaction – Voidable preferences – Joint trustees of the insolvent 
estate of an inter vivos trust instituted action against the appellant, for the setting aside 
of two agreements entered into between him and the trust and the return of livestock 
– Sections 29, 30 and 31 and 32 of the Insolvency Act applied – Court satisfied that 
the agreements were dispositions which fell to be set aside as voidable preferences 
as envisaged in section 29(1) of the Act – Appeal upheld. Jackson v Louw NO and 
another [2019] 2 All SA 145 (ECG) 

 
Impeachable transactions – Voidable preferences- sections 29, 30 and 31 of the 
Insolvency Act are aimed at safeguarding the interests of the creditors Jackson v 
Louw NO and another [2019] JOL 40769 (ECG) 
 
Impeachable transactions – Voidable preferences- sections 29, 30 and 31 of the 
Insolvency Act are aimed at safeguarding the interests of the creditors Jackson v 
Louw NO and another [2019] JOL 40769 (ECG) 

Impeachable transactions in terms of section 26 of the Insolvency Act 24 of 1936-
prescription Von Wielligh Bester N.O and others v Gouws and others [2019] JOL 
41730 (WCC) 

 
Insolvent – Unrehabilitated -Entitlement to be paid proceeds of insurance policy – 
Payment to trustees of insolvent estate Wentzel v Discovery Life Limited and others 
[2019] JOL 44937 (GP)  
 
Insolvent estate – Reopening of – Appointment of trustee by court – Ex 
parte application – Correctness – Reconsideration of order Ex Parte: Knoop N.O 
(Naidoo and another as Intervening Parties) [2019] JOL 46120 (KZD) 

Insolvent-contract entered into before sequestration-farm sold-balance still due-
perscription-when started De Jager N.O and Another v Van Onselen N.O and 
Another (CA248/2017) [2019] ZAECGHC 7 (5 February 2019) 

Insolvent-contract entered into before sequestration-farm sold-balance still due-
perscription-when started De Jager N.O and Another v Van Onselen N.O and 
Another (CA248/2017) [2019] ZAECGHC 7 (5 February 2019)  

Insolvent-section 21 of the Insolvency Act 24 of 1936-Property of the wife-applies to 
have her estate released from the insolvency proceedings-wife succeeds against 

http://www.saflii.org/za/legis/consol_act/ia1936149/
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s340
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s340
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s340
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s29
http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s30
http://www.saflii.org/za/legis/consol_act/ia1936149/


trustee Davies v Van den Heever NO (16865/17) [2019] ZAGPJHC 59 (1 March 
2019) 

Interrogation-urgent application for stay of-costs Van Tonder v Presiding Magistrate, 
Somerset West and Others (13282/18) [2019] ZAWCHC 26 (5 March 2019) 

Legal proceedings-be authorised by liquidators-no such authority Linde's Trading 
Enterprise CC v African Dynamics Group (Pty) Ltd (70936/15) [2018] ZAGPPHC 844 
(9 November 2018) 

Legal proceedings-be authorised by liquidators-no such authority Linde's Trading 
Enterprise CC v African Dynamics Group (Pty) Ltd (70936/15) [2018] ZAGPPHC 844 
(9 November 2018) 

Liquidated company with surplus-surplus to go to shareholders-who are the 

shareholders-but cost orders- their dividends will be insufficient to satisfy all the costs 

orders in her favour and those of the liquidators. Lotz v Knipe and Others (3864/2018) 

[2019] ZAFSHC 135 (1 August 2019) 

Liquidation application- respondent fell within the definition of a body corporate, as 
defined in section 337 of the Companies Act 61 of 1973 and was liable to be 
liquidated De Waal v African National Congress Youth League [2019] JOL 41076 
(GJ) 

Liquidation application-claim contested-return date-application dismissed Body 
Corporate of the Santa Fe Sectional Title Scheme No 61/1994 v Bassonia Four Zero 
Seven CC (35593/2018) [2019] ZAGPJHC 54 (6 March 2019)  

Liquidation- Every transfer of shares of a company being wound up or alteration in the status 

of its members effected after the commencement of the winding-up without the sanction of 

the liquidator, shall be void-shares sold - Section 341 (1) of the Companies Act 61 of 1973 

Lotz v Knipe and Others (3864/2018) [2019] ZAFSHC 135 (1 August 2019) 

Liquidation- locus standi of members to sue- liquidators were necessary parties who 
should have been joined in the litigation-  action for damages by shareholders – 
necessary averments – alleged breach of contractual duty owed to a company 
resulting in its liquidation – shareholders suing the other contracting party for 
damages representing loss of dividends C and C Restaurant Group (Pty) Ltd and 
Another v Townsend; Townsend v C and C Restaurant Group (Pty) Ltd (16527/19) 
[2019] ZAWCHC 141 (29 October 2019) 

Liquidation of company – Setting aside of – Liquidators’ fees – Entitlement of 
liquidators to retain funds to cover their remuneration – In terms of section 384(1) of 
the Companies Act 61 of 1973, no liquidator shall be entitled either by himself or his 
partner to receive out of the assets of the company any remuneration for his services 
except the remuneration to which he is entitled to under the Act.Recycling and 
Economic Development Initiative of South Africa NPC v Moodliar and others and a 
related matter [2019] 4 All SA 812 (WCC) 

 
Liquidation of company – Setting aside of – Liquidators’ fees- liquidators must 
immediately on the discharge of a company from liquidation deliver to the company 



or its directors all its assets. Recycling and Economic Development Initiative of 
South Africa NPC v Moodliar and other matters and a related matter [2019] JOL 
45584 (WCC) 
 
Liquidation- the Master and the liquidators had “… administrated the estate in a 

disturbingly irregular fashion or at least made incompetent decisions.” Cooper N.O 

and another v Master of the High Court and another (Knipe and others as 

Intervening Parties) [2019] JOL 45467 (FB) 

Liquidation-effect on sureties- acknowledgment of debt related to the amount 
advanced by the Land Bank to Westside in terms of the invalid loan agreement.-
Land and Agricultural Development Bank Act 15 of 2002 — invalid loan agreement 
with organ of state — acknowledgment of debt — compromise or novation — 
compromise invalid if it perpetuates invalidity of loan agreement Shabangu v Land 
and Agricultural Development Bank of South Africa and Others (CCT215/18) [2019] 
ZACC 42 (29 October 2019) 

Liquidation-fees of attorney- claim of between R21 million and R9 million for his costs 

against the estates of the two companies in liquidation Lotz v Knipe and Others 

(3864/2018) [2019] ZAFSHC 135 (1 August 2019) 

Liquidator – Appointment of joint final liquidator – Removal of liquidator – Enquiry by 
Master in terms of section 417 of the Companies Act 61 of 1973 – Refusal of 
application for reinstatement – Appellant had a number of previous convictions of fraud 
and theft which would have disqualified him from appointment as a liquidator under 
section 372(f) of the Companies Act. Motala v Master of the North Gauteng High Court, 
Pretoria [2019] 3 All SA 17 (SCA) 

 
Liquidator-duties to investigate- provident fund monies and additional provident 
monies and pension fund monies- deducted but not paid over-judge mentioned 
obiter- could be theft/fraud Furniture Bargaining Council v AXZS Industries (Pty) Ltd 
t/a Don Elly Enterprises [2019] JOL 46383 (GJ)  

Liquidator-removal by Master-court set aside-review application by the Master-.  It is 
clear that the Master misdirected herself as to what the concept of fiduciary duty 
involves Master of the High Court, Western Cape Division, Cape Town v Van Zyl 
(A276/2018) [2019] ZAWCHC 23 (6 March 2019) 

Liquidators – appointment by Master in Pretoria – companies registered offices 
within jurisdiction of Master in Johannesburg – Master in Pretoria exercising 
jurisdiction throughout Gauteng – s 2(1)(a)(ii) of the Administration of Estates Act 66 
of 1965 – appointments valid. Murray and Others NNO v African Global Holdings 
(Pty) Ltd and Others (306/2019) [2019] ZASCA 152 (22 November 2019) 

Liquidators- eviction of the occupants – the van der Merwe interests et al - from the 
Mansion to put them in a position, ultimately, to sell the property unoccupied. Van 
der Merwe NO and Others v Moodliar NO and Another; Van der Merwe NO and 
Others v Moodliar NO and Another; Nkhoma NO and Others v Moodliar NO and 
Others (Gamble J) [2019] ZAWCHC 160 (19 November 2019) 

http://www.saflii.org/za/legis/num_act/laadba2002339/


Liquidators- facing enormous litigation against them-four business rescue 
applications-many attempts to appeal-even contempt order applications –all 
unfounded Van der Merwe NO and Others v Moodliar NO and Another; Van der 
Merwe NO and Others v Moodliar NO and Another; Nkhoma NO and Others v 
Moodliar NO and Others (Gamble J) [2019] ZAWCHC 160 (19 November 2019) 

Liquidators of company – Application for removal of liquidators – Application for 
reconsideration of order extending liquidators’ powers – Application for re-opening of 
the first liquidation and distribution account Van der Merwe N.O and others v 
Moodliar N.O and related matters [2019] JOL 46350 (WCC) 
 
Liquidators of company –Joint liquidators – Authority to act Venter v Matsepe and 
others [2019] JOL 41716 (FB) 

Liquidators-acting without resolutions -Master found liquidators contravened the 
provisions of section 386(1)(c) and section 386(3)(b) of the Act by incurring a 
financial liability on behalf of the Company in liquidation without the creditors having 
passed a resolution to that effect-court agreed Matsepe N.O and others v Master of 
the High Court, Bloemfontein and another [2019] JOL 44812 (FB) 
 
Liquidators-application by liquidators-in representative and personal capacities-
ordered to pay the costs Matsepe N.O and others v Master of the High Court, 
Bloemfontein and another [2019] JOL 44812 (FB) 
 
Liquidators-appointing attorney without authorisation-None of the resolutions taken 
by the creditors at the second meeting authorized the liquidators to appoint an 
attorney to attend to the functions normally performed by a liquidator The inference 
that the liquidators did not act independently and their interest may have caused 
conflict with their duty as liquidators is not farfetched. Matsepe N.O and others v 
Master of the High Court, Bloemfontein and another [2019] JOL 44812 (FB) 
 
Liquidators-duty to not let company lose money-loss for the Company and less 
money being available for distribution- inference that the first and second applicants 
lost their exclusive independence in the decision making process and administration 
of the winding-up of the Company. Matsepe N.O and others v Master of the High 
Court, Bloemfontein and another [2019] JOL 44812 (FB) 
 
Liquidators-employers of liquidators not to be paid from estate- section 384(3) of 
Liquidators-liquidator, an attorney, instructing another attorney- no need to appoint 
an attorney -functions and duties of the liquidators- regarded as misconduct 
remuneration out of the assets of the Company for services rendered Matsepe N.O 
and others v Master of the High Court, Bloemfontein and another [2019] JOL 44812 
(FB) 
 
Liquidators-own firm acting as attorneys-. section 384(3) of the Act and the common 
law -  they were practising attorneys - contention on behalf of the applicants that the 
fees payable to the conveyancer were not being paid out of the assets of the 
Company in liquidation but by the purchaser, the conclusion that the agreement of 
sale contains certain conditions that were not complied with due to the liquidators 
failure to abide by the terms thereof, is unsettling and causes grave misgivings about 
the degree of care, skill and diligence with which they performed their duties as 



liquidators. The Master’s decision to remove the liquidators from office in these 
circumstances cannot be criticised. Matsepe N.O and others v Master of the High 
Court, Bloemfontein and another [2019] JOL 44812 (FB) 

Liquidators-Personal costs orders – when granted. Murray and Others NNO v 
African Global Holdings (Pty) Ltd and Others (306/2019) [2019] ZASCA 152 (22 
November 2019) 

Liquidators-review of Master’s decision to remove them-complaints received- 
removal ordered-5 complaints of serious nature Matsepe N.O and others v Master of 
the High Court, Bloemfontein and another [2019] JOL 44812 (FB) 
 
Liquidators-rights-Liquidators' right to oppose application not removed — Companies 
Act 71 of 2008, s 131(6). VAN STADEN NO AND OTHERS v PRO-WIZ GROUP 
(PTY) LTD 2019 (4) SA 532 (SCA) 
 
Liquidators-section 394(7) of the Act provides that a sum of money received by a 
liquidator belonging to a Company in liquidation should be paid into the estate bank 

Liquidators-The van der Merwe interests effectively put a statutory brake on the 
liquidation proceedings for more than 2 years without any benefit accruing to either 
the insolvent Company or its creditors. The only true beneficiary of this stratagem 
was van der Merwe, who continued all the while to reside in the Mansion. Van der 
Merwe NO and Others v Moodliar NO and Another; Van der Merwe NO and Others v 
Moodliar NO and Another; Nkhoma NO and Others v Moodliar NO and Others 
(Gamble J) [2019] ZAWCHC 160 (19 November 2019) 

Master's panel of persons suitable for appointment as liquidator or trustee — 

Removal from panel — Grounds for. MOTALA v MASTER, NORTH GAUTENG 

HIGH COURT 2019 (6) SA 68 (SCA) 

Proof of claims- certain decisions by the Master rejecting the claims of the Applicants 
at the first meeting of creditors in an insolvent estate and approving the claim of the 
Second Respondent- review application-decision of the first respondent at the first 
meeting of creditors on 8 November 2013 to reject the first, second, third, sixth, 
seventh and eighth applicants’ claims is reviewed and is hereby set aside. Applemint 
Properties 45 (Pty) Ltd and others v Master of the High Court, Kwazulu Natal 
Division, Pietermaritzburg and others [2019] JOL 41553 (KZP) 

Proof of claims- review application under PAJA or under section 151 Pio v Essel NO 
and Others (15353/18) [2019] ZAWCHC 48 (3 May 2019) 

Proof of claims-unliquidated claim-cannot be admitted by the presiding officer Pio v 
Essel NO and Others (15353/18) [2019] ZAWCHC 48 (3 May 2019) 

Provisional liquidation – creditor relied on a debt owed to it by respondent as 
reflected in the latter’s financial statements – respondent disputed accuracy of its 
financial statements – held that financial statements correctly reflected debt owed to 
creditor – provisional liquidation ordered. Van Zyl & Another v Off the Shelf 
Investments Seventy Eight (Pty) Ltd (1323/2018) [2019] ZASCA 175 (2 December 
2019) 



Provisional winding up of company – Requirements- just and equitable, as provided 
for in section 81(1)(d)(iii) of the Companies Act 71 of 2008- total breakdown in the 
relationship amongst the siblings Kriedemann and another v One Vision Investments 
139 (Pty) Limited and others [2019] JOL 40994 (ECL) 

Receiver –divorce matters-duties- effect of the appointment of a liquidator or receiver 
is to place the assets of the joint estate under his/her authority Nkanjeni v Paterson 
(CA282/2018) [2019] ZAECGHC 70 (2 July 2019) 

Section 164 of the Companies Act 71 of 2008 -scheme of arrangement affecting the 
securities held by the shareholders-shareholder who dissents regarding the proposed 
scheme of arrangement a right of appraisal, providing the option of exiting the 
company in exchange for the payment of fair value for shares. Standard Bank 
Nominees (RF) (Pty) Ltd and others v Hospitality Property Fund Ltd [2019] 4 All SA 
561 (GJ) 

Section 21-Applicant’s affidavit -where she states “I have been advised that for 
purposes hereof, it is not necessary to deal with the financial detail of all the 
properties that I had owned since we were married and had sold and transferred by 
the date of the sequestration of my husband’s estate”.-missed the point,- for the 
onus is upon her to come out with evidence to prove that she is entitled to the 
release of the properties from the insolvent estate Augostine v Haywood N.O and 
Others (3635/2018) [2019] ZALMPPHC 58 (6 December 2019) 

Section 21-purpose-to prevent or at least to hamper collusion between spouses to 
the detriment of creditors of the insolvent spouse, Augostine v Haywood N.O and 
Others (3635/2018) [2019] ZALMPPHC 58 (6 December 2019) 

Section 74 of the Insolvency Act 24 of 1936-Improper advising or conduct of legal 
proceedings-costs- punitive order-reasons why-gross conduct of attorney –Mr 
Senekal Van Der Walt v Murray and another [2019] JOL 45733 (FB) 
 
Security by Attorney-section 9 (3) (b) increased from R10 000 to R30 000 

Security-notarial surety bond-. common cause that no written resolution was passed 
to so authorise registration of notarial bond- when the said acknowledgement of debt 
is read, there is no reference to the respondent-appeal dismissed  Van Heerden N.O 
and Others v Danwet NO (Pty) Ltd (In Liquidation) (A174/2017) [2019] ZAGPPHC 
576 (11 December 2019) 

 
Security-Shipping – Litigation – Security arrest made in terms of section 5(3) of the Admiralty 

Jurisdiction Regulation Act 105 of 1983 for the purpose of providing further security for 

claims that the applicants had advanced in arbitration proceedings in London against the 

appellant. Afgri Grain Marketing (Pty) Ltd v Trustees for the Time Being of Copenship 

Bulkers A/S (in liquidation) and others [2019] 3 All SA 321 (SCA) 

Sequestration application — Abuse of process — Ulterior purpose — Adverse costs 
order may follow. Lundy v Beck [2019] JOL 45898 (GJ) and also  2019 (5) SA 503 
(GJ)  



Sequestration application – Alleged misappropriation of money by attorney – 
Requirements of section 9 of Insolvency Act 24 of 1986 Erf 311 Southcrest CC v 
Motsa [2019] JOL 45944 (GP) 

Sequestration Application— Act of insolvency — Failure to satisfy judgment — Nulla 
bona return — Payment, after launching of sequestration proceedings and obtaining 
of provisional sequestration order, of debt on which return founded, precluding further 
reliance on said act of insolvency — Petitioning creditor debarred from relying on 
interest subsequently accrued — Insolvency Act 24 of 1936, s 8(b). Lundy v Beck 
[2019] JOL 45898 (GJ) and also  2019 (5) SA 503 (GJ)  

 
Sequestration application- advantage of creditors it must 'yield at the least,a not 
negligible dividend'-respondent very evasive-personal service could not be affected 
Firstrand Bank Limited v Pratt [2019] JOL 45407 (GP) 

Sequestration application- Section 15 of the Matrimonial Properties Act, 88 of 1984 
(‘the MPA’)-When a spouse enters into a transaction that person does not know and 
cannot reasonably know that the transaction is being entered into contrary to those 
provisions or that order, it is deemed that the transaction concerned has been 
entered into with the consents required in terms of the said subsection (2) or (3), or 
while the power concerned of the spouse has not been suspended, as the case may 
be;’.-cort granted provisional sequestration order Rota Investments CC v Swarts and 
Another (11147/2019) [2019] ZAWCHC 120 (13 September)   

Sequestration application-“Given that sequestration applications deal with the status 
of a person, the bar for obtaining a provisional order is set somewhat higher than 
that which applies in applications for interim interdictory relief.” Standard Bank of 
South Africa Ltd v Sauer and Another (18273/2018) [2019] ZAWCHC 28 (12 March 
2019)  

 Sequestration application-advantage to creditors-18 companies are mentioned. 6 
are recorded as being in final deregistration- no evidence as to what companies 
have-order granted Wild & Marr (Pty) Limited v Yusuf [2019] JOL 45630 (GJ) 

Sequestration application-Badenhorst rule again approved Standard Bank of South 
Africa Ltd v Sauer and Another (18273/2018) [2019] ZAWCHC 28 (12 March 2019)  

Sequestration application-Badenhorst rule also applicable-case dismissed Erf 311 
Southcrest CC v Motsa (78746/17) [2019] ZAGPPHC 423 (10 September 2019) 

Sequestration application-claim prescribed-application dismissed Boshoff Visser 
Paarl (Pty) Ltd Limited v Oudewoning Boerdery (Pty) Limited [2019] ZAECGHC 21 (5 
March 2019) 

Sequestration application-nulla bona-technical deficiencies ignored-act of insolvency 
established Land and Agricultal Development Bank of South Africa (M 188/2018) 
[2019] ZANWHC 6 (21 February 2019) 

Sequestration application-nulla bona-technical deficiencies ignored-act of insolvency 
established Land and Agricultal Development Bank of South Africa (M 188/2018) 
[2019] ZANWHC 6 (21 February 2019) 



Sequestration application-reasonable prospect - not necessarily a likelihood, but a 
prospect which is not too remote - that some pecuniary benefit will result to creditors- 
not necessary to prove that the insolvent has any assets- even if there are none at 
all, but there are reasons for thinking that as a result of enquiry under the Act some 
may be revealed or recovered for the benefit of creditors, that is sufficient Land and 
Agricultal Development Bank of South Africa (M 188/2018) [2019] ZANWHC 6 (21 
February 2019) 

Sequestration application-reasonable prospect - not necessarily a likelihood, but a 
prospect which is not too remote - that some pecuniary benefit will result to creditors- 
not necessary to prove that the insolvent has any assets- even if there are none at 
all, but there are reasons for thinking that as a result of enquiry under the Act some 
may be revealed or recovered for the benefit of creditors, that is sufficient Land and 
Agricultal Development Bank of South Africa (M 188/2018) [2019] ZANWHC 6 (21 
February 2019) 

Sequestration application-return date- order made final Dinath NO and Others v 
Mukhawana (85785/2017) [2019] ZAGPPHC 71 (7 March 2019) 

Sequestration application-Trust sequestrated-act of insolvency not proved-liquidated 
claim not proved Strydom N.O and others v Bennet N.O and others [2019] JOL 
45948 (GP) 
 
Sequestration order refused-leave to appeal also refused Strydom N.O and others v 
Bennet N.O and others [2019] JOL 45948 (GP) 

Solvent spouse- application in terms of the provisions of section 21(4) of the 
Insolvency Act 24 of 1936- not enough averments in founding affidavit- immovable 
property not released-scarcity of the information furnished in the founding affidavit, 
the generality of the statements made and the absence of details is equally striking 
in respect of the transactions concerning Erf 47. Movable property released. 7 
Augostine v Haywood N.O and Others (3635/2018) [2019] ZALMPPHC 58 (6 
December 2019) 

Spouse-married out of c.o.p. section 21 application for release of property-spouse 
succeeds Davies v Van Den Heever N.O [2019] JOL 41815 (GJ) 

 
Voluntary winding-up of company-– impact of a shareholders resolution to 
commence a voluntary winding-up on a pending compulsory winding-up application-
deemed date- only once the winding-up order has been granted that the winding-up 
is retroactively deemed to have commenced at the date of presentation of the 
application.-this winding-up will be deemed to have commenced when the winding-
up application commenced, being 29 October 2018-in terms of section 80 of the New 
Companies Act and 352 of the Old Companies Act, the voluntary winding-up does 
not commence until the special resolution has been filed with the CIPC- the effective 
date of the voluntary winding-up (under whatever section of whatever Companies 

                                                           
7 With all due respect, the solvent spouse, a teacher, received a subsidy from the state for housing, was 
married to the insolvent for 23 years, how much was paid by the state for the house? Money paid to the 
solvent spouse.  



Act it was brought) is 28 August 2019 Furniture Bargaining Council v AXZS 
Industries (Pty) Ltd t/a Don Elly Enterprises [2019] JOL 46383 (GJ)  

Voluntary winding-up of group of companies – s 351 of Companies Act 61 of 1973 – 
whether solvent companies needing to be wound up in terms of ss 79 and 80 
of Companies Act 71 of 2008 – company not solvent if commercially insolvent – on 
facts companies commercially insolvent. Murray and Others NNO v African Global 
Holdings (Pty) Ltd and Others (306/2019) [2019] ZASCA 152 (22 November 2019) 

Wild & Marr (Pty) Limited v Intratrek Properties (Pty) Limited [2019] JOL 45631 (GJ) 
Ferrostaal Gmb and another v Transnet SOC Limited t/a Transnet National Ports 
Authority and another[2019] JOL 45607 (WCC) 

Winding –up application instituted in proceedings were instituted as long back as 
2015- business rescue proceedings on behalf of the trust in respect of each of the 
respondents.  Those applications were apparently issued on 27 August 2019- 
application for postponement refused Absa Bank v Zwahili Game Lodge (Pty) Ltd, 
Absa Bank v Nylstroom Wildplase (Pty) Ltd, Absa Bank v Smartspec Property 
Investments (Pty) Ltd (97831/15, 97982/15, 97832/15) [2019] ZAGPPHC 419 (5 
September 2019) 

Winding up- Failure to give service-failure to give notice of the application does not 
take the matter further. Where a creditor seeks the winding-up and his application is 
not opposed by other creditors, the Court’s discretion is very narrow; for an unpaid 
creditor who cannot obtain payment and who brings his claim within the Act is, as 
against the company, entitled ex debito justitiae to a winding-up order; he is not 
bound to give the company time … Afrisam (South Africa) (Proprietary) Limited v 
Maleth Investment Fund (Proprietary) Limited (651/2018) [2019] ZASCA 139 (1 
October 2019) 

Winding up of companies – Voluntary winding up – Solvency of companies- 
companies in the Group were commercially insolvent at the time that the resolutions 
for their voluntary winding-up were taken. That meant that Holdings should not have 
been granted any relief by the High Court and the application should have been 
dismissed. Murray N.O and others v African Global Holdings (Pty) Ltd and others 
[2019] JOL 46303 (SCA)   

 
Winding up order – Application for reconsideration C and C Restaurant Group (Pty) 
Ltd and another v Townsend; In re: Townsend v C and C Restaurant Group (Pty) Ltd 
[2019] JOL 46109 (WCC) 

Winding up order-application to rescind a final order of winding-up, it does not  
automatically suspend the operation and execution of the final winding-up order. 
Hlumisa Technologies (Pty) Ltd and Another v Nedbank Ltd and Others (3304/2019) 
[2019] ZAECGHC 124 (10 December 2019) 

Winding up –solvent companies--s 81 of the Companies Act, No 71 of 2008-director 
bringing application too late for rescission or business rescue Daffue v Espach and 
Others (45341/19) [2019] ZAGPPHC 314 (22 July 2019) 

http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s81
http://www.saflii.org/za/legis/consol_act/ca2008107/
http://www.saflii.org/za/legis/consol_act/ca2008107/


Winding up-provisional liquidation order-application for reconsideration C and C 
Restaurant Group (Pty) Ltd and Another v Townsend; Townsend v C and C 
Restaurant Group (Pty) Ltd (16527/19) [2019] ZAWCHC 141 (29 October 2019) 

Winding-p application -Standing – Whether Minister of Water and Environmental 
Affairs may invoke section 157(1)(d) of the Companies Act 71 of 2008 for standing in 
the public interest – Where alternative remedies were available, the bringing of the 
applications could not be in the public interest. Recycling and Economic 
Development Initiative of South Africa v Minister of Environmental Affairs and a 
related matter [2019] 2 All SA 1 (SCA) 

 
Winding-up — Application — Grounds — Just and equitable to do so — Availability 
of alternative means to address complaint — Court to be satisfied applicant having 
no alternative means to address complaint before granting winding-up order on basis 
that it would be just and equitable to do so — Companies Act 71 of 2008, ss 
81(1)(c)(ii) and 81(1)(d)(iii). DEVELOPMENT INITIATIVE OF SOUTH AFRICA NPC 
v MINISTER OF ENVIRONMENTAL AFFAIRS 2019 (3) SA 251 (SCA) 
 
Winding-up — Application — Locus standi — Extended standing to apply for 
remedies under s 157 of Companies Act, 2008 — Whether Minister of Environmental 
Affairs qualifying as 'person' who may invoke s 157(1)(d) for standing in public 
interest — Companies Act 71 of 2008, s 157(1)(d). DEVELOPMENT INITIATIVE OF 
SOUTH AFRICA NPC v MINISTER OF ENVIRONMENTAL AFFAIRS 2019 (3) SA 
251 (SCA) 
 
Winding-up — Jurisdiction of court — Proposition that service of winding-up 
application can take place only at registered address of company not applying in 
Gauteng Division — May also take place at principal place of business — Dual-
jurisdiction regime provided for in s 12(1) of the (old) Companies Act 61 of 1973 still 
standing in Gauteng Division. WILD & MARR (PTY) LTD v INTRATEK 
PROPERTIES (PTY) LTD 2019 (5) SA 310 (GJ) 

Winding-up application – Jurisdiction – Territorial jurisdiction – Registered address of 
company Ferrostaal Gmb and another v Transnet SOC Limited t/a Transnet National 
Ports Authority and another[2019] JOL 45607 (WCC) 

Winding-up application- dispute of fact relate to the amount that is due and payable- 
the respondent is able to pay its debts--not whether the respondent is able to pay-
rather a question of the respondent failed to pay what was due and payable and are 
therefore deemed to be unable to pay its debts. Three Diamonds Trading 50 (Pty) 
Ltd t/a Midway Bus Services NW v Tapisego Trading and Projects CC (KPM 
47/2018) [2019] ZANWHC 7 (21 February 2019) 

Winding-up- application to wind up solvent companies in terms of s 81 of Companies 

Act 71 of 2008 (the 2008 Act); whether Minister of Environmental Affairs may invoke 

s 157(1)(d) of the 2008 Act for standing in the public interest – whether ex parte 

proceedings and failure to disclose material facts warrants discharge of provisional 

orders – whether just and equitable for companies to be wound up. Recycling and 

Economic Development Initiative of South Africa v Minister of Environmental Affairs 

and a related matter [2019] JOL 40731 (SCA) 



Winding-up application-bona fide dispute-Badenhorst rule-lack of averments for bona 

fide dispute Emvest Agricultural Corporation (Mauritius) Ltd v Superior Macadamias 

(Pty) Ltd and Others (43756/2016, 43734/2016, 43755/2016, 43757/2016) [2019] 

ZAGPPHC 2 (29 January 2019) 

Winding-up application-grounds for-disputed JJP Propco (Pty) Ltd and another v 
Jacaranda Haven (Pty) Ltd [2019] JOL 45017 (GP) 

Winding-up of a company – intervening voluntary winding-up does not extinguish a 
pending application for compulsory winding-up – where compulsory winding-up 
supersedes the pending voluntary winding-up provisions of s 340(2)(a) of the 
Companies Act 71 of 1973 apply – compulsory winding-up shall be deemed to have 
been effective from date of registration of the special resolution for the voluntary 
winding-up of a company. Afrisam (South Africa) (Proprietary) Limited v Maleth 
Investment Fund (Proprietary) Limited (651/2018) [2019] ZASCA 139 (1 October 
2019) 

Winding-up order-application to rescind-not granted Ragavan and another v Kal Tire 
Mining Services SA (Pty) Ltd and others [12 019] JOL 45856 (GP) 

Winding-up-rescission application-final order already granted-liquidation of the 
Applicant-refused Linde's Trading Enterprise CC v African Dynamics Group (Pty) Ltd 
(70936/15) [2018] ZAGPPHC 844 (9 November 2018) 

Winding-up-rescission application-final order already granted-liquidation of the 
Applicant-refused Linde's Trading Enterprise CC v African Dynamics Group (Pty) Ltd 
(70936/15) [2018] ZAGPPHC 844 (9 November 2018) 

Cases 

De Jager N.O and Another v Van Onselen N.O and Another (CA248/2017) [2019] 
ZAECGHC 7 (5 February 2019)  

Insolvent-contract entered into before sequestration-farm sold-balance still due-
perscription-when started  

This is an appeal against the judgment of the court a quo (Alkema J) upholding a 
plea of prescription.  The appellants are the trustees in the insolvent estate of 
Andrew Michael Rose (Rose) whose estate was finally sequestrated on 23 February 
2012. 

It was common cause that on 22 June 2006 Rose concluded an agreement of sale 
with the respondents, the trustees for the time being of Ozzies Besigheids Eiendoms 
Trust (the Trust), in terms of which Rose sold to the Trust certain immovable 
property, a farm known as Stellaland, as well as the equipment and crop on 
Stellaland.  The purchase price was R3 million payable as follows: 

 “2.1      The purchaser and the seller agree that the purchaser shall pay 
directly to the seller’s creditors all outstanding amounts owed by the seller to 
his creditors as per annexure A, after date of signature of this 
agreement.  The amounts owing to the bondholders, Landbank and ABSA, 
will be paid on date of registration of the transaction. 



2.2       The seller will afford the purchaser a loan for the balance of the 
purchase price on terms and conditions as will be agreed upon by them.” 

The appellants instituted action against the respondents in which they claimed a full 
accounting of all payments made to the creditors of Rose, a debatement of such 
account, and payment of such sum which was the difference between the amounts 
paid to creditors of Rose and the purchase price of R3 million, together with interest 
thereon at the legal rate from 22 June 2006.  A further claim for occupational interest 
was not pursued. 

In their particulars of claim the appellants alleged that it was an implied alternatively 
a tacit term of the agreement that the respondents undertook to render an 
accounting to Rose of payments made by them to Rose’s creditors.  It was further 
alleged that the balance of the unpaid purchase price constituted a loan by Rose to 
the respondents, repayable on demand together with interest from date of 
registration of transfer.  

 In their special plea of prescription, the defendants pleaded that more than three 
years had passed since the conclusion of the sale agreement and the registration of 
transfer, and that summons was served on the defendants during February 
2013.  They accordingly pleaded that “any claim that Plaintiff might have had against 
the Defendants has therefore prescribed”. 

In their plea over the defendants denied the implied/tacit term that they undertook to 
render an accounting and pleaded that Rose never requested proof of payment of 
the amounts contained in the lost annexure to the agreement.  They further denied 
that there was any unpaid balance of the purchase price, and pleaded that Rose had 
never demanded payment of such balance. 

 “A right to claim performance under a contract ordinarily becomes due according to 
its terms or, if nothing is said, within a reasonable time, which, in appropriate 
circumstances, can be immediately.” 

The court a quo considered that a reasonable time for Rose to have performed, 
namely to have demanded an accounting, debatement and payment, was 12 months 
from the date of registration of transfer.  That date was 5 July 2008.  The claim had 
therefore prescribed by 5 July 2011. 

Despite the court a quo’s finding that demand was an essential element of the 
appellants’ cause of action, it was submitted on appeal on behalf of the respondents 
that this was not the position and that it could not be said that the parties intended 
demand to be a condition precedent for the debt to be due.  Reference was made to 
the judgment in De Bruyn v Du Toit [2015] ZAWCHC 20 at paragraph [6] where the 
following was said: 

“ ………… in keeping with the principle that a creditor cannot delay the 
commencement of prescription by failing to take a step within his power, it has 
been held on a number of occasions that a loan repayable on demand is 
immediately due for purposes of prescription. It is only where the giving of 
notice is a condition precedent for a claim, and thus a necessary ingredient of 
the creditor’s cause of action, that the running of prescription is deferred until 
the giving of notice. See Loubser Extinctive Prescription 1996 at 53-63, where 
the authorities are reviewed. The learned author concludes his discussion 
thus (at 63): 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2015%5d%20ZAWCHC%2020
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2015%5d%20ZAWCHC%2020#para6


‘On account of the policy consideration that a creditor should not be able to 
rely on his own failure to demand performance from the debtor in order to 
delay the running of prescription the courts will require clear indication that the 
parties intended demand to be a condition precedent for the debt to become 
due, in which case prescription will only begin to run from the date of 
demand.’” 

It was common cause that neither the son nor the defendant could afford to repay 
the loan immediately or within 30 days of an immediate demand.  Notice was given 
to the defendant by letter dated 24 October 2000. 

The plaintiffs instituted action in the Magistrate’s Court against the defendant based 
on the acknowledgment of debts.  The defendant pleaded prescription.  The son 
testified at the trial and said that there was an understanding that while he lived in 
the house or worked for the plaintiffs or was married, the money was available. 

[30]      Traverso AJP said the following at paragraph [6] of the judgment: 

“In my view the only reasonable inference to be drawn from the evidence is that 
nobody regarded the loan as immediately repayable.  Repayment would only 
become due if certain changes in the living arrangements, marriage status, or 
employment situation occurred.  Notice to repay the loan would then have to be 
made before recovery could take place.” 

[31]      The son and the defendant were divorced in 2001 and as part of the divorce 
settlement the son indemnified the defendant in respect of one half of the plaintiff’s 
claim, and when the house was sold, the proceeds of the sale were divided equally 
between the son and the defendant.  In Traverso AJP’s view these events 
corroborated the son’s evidence. 

[32]      The learned judge went on to say at paragraphs [17] to [19]: 

“[17]    It is evident that considerations of policy require that a creditor is not by his or 
her own conduct able to postpone the commencement of prescription (Benson and 
Another v Walters and Others 1981 (4) SA 42 (C) at 49G). This is expanded upon by 
the  Court in Uitenhage Municipality v Molloy (supra at 742I - 743A). Mahomed CJ 
stated that one of the main purposes of the Act is to protect a debtor from old claims 
against which it cannot effectively defend itself because of loss of old records or 
witnesses caused by the lapse of time:  

 'If creditors are allowed by their deliberate or negligent acts  to delay the pursuit of 
their claims without incurring the consequences of prescription, that purpose would 
be subverted.' 

In this instance it is difficult to see how the lapse of time could in any way hinder the 
defendant in the manner described. Nor would it be appropriate to classify the 
plaintiffs' delay in requesting payment as a 'deliberate or negligent act'. The parties 
entered an arrangement based on a certain set of circumstances. For as long as 
those circumstances prevailed, it was understood that notice would not be given. 
These circumstances changed with the defendant's divorce from the plaintiffs' son, 
and the consequent sale of the property for which the loan was originally extended. 
In other words:  

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bsalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:%2781442%27%5D&xhitlist_md=target-id=0-0-0-62351


   '(W)hat may and should be considered a reasonable time for performance . . . can 
only be decided by reference to the nature of the contract entered into between the 
parties and the interrelationship of the obligations undertaken by both of them.' 

(Phasha v Southern Metropolitan Local Council of the Greater Johannesburg 
Metropolitan Council  2000 (2) SA 455 (W) at 466B - C.)  

[18] This was certainly not a situation where the day on which the debt became due 
could be unilaterally determined by the creditor (ie plaintiffs). The personal factors 
relevant to the plaintiffs' failure to enforce their right in what may be considered 
a timeous manner and the clear intention of the parties as manifested in the 
acknowledgements of debt must be taken into account. In the words of Pothier, 
which were referred to in the case of Fluxman v Brittain (supra at 294), when dealing 
with a loan in which no term is mentioned for repayment: 

   '(T)he lender ought to grant a time more or less long according to the 
circumstances.'  

[19] To adopt a different approach would in my view turn prescription into a 'blunt 
instrument for achieving finality in the relationship between parties to an obligation.' 
(M M Loubser 'Towards a theory of extinctive prescription' (1988) 105 SALJ 34 at 
53.) The peculiar circumstances of this matter are such that notice was  in fact 
necessary for the running of prescription to commence; this was made only by way 
of letter dated 24 October 2000.” 

[33]      The precise circumstances in the present matter differ from those 
in Stockdale or the  examples mentioned to by Cameron J 
in Trinity (supra).  However I am of the view that the principles inherent 
in Stockdale and Cameron J’s examples can be applied to the present matter.  The 
agreement was concluded in a family context with Stellaland not being entirely 
divorced from Rose.  On the contrary the evidence of Rose that his son was 
marrying into the Trust’s business and that he would inherit Stellaland was not 
controverted.  Clause 2.2 of the sale agreement provided that the terms and 
conditions of the loan were still to be agreed.  They were never agreed.  This in my 
view indicates an intention not only that demand was an essential element of the 
cause of action but that in the specific circumstances of the conclusion of the sale, 
no demand would be made while the current circumstances prevailed, and payment 
was not expected any time in the near future.  In my view, far from it being deliberate 
or negligent conduct on Rose’s part in not demanding an accounting and payment, 
his inaction supports the inference that demand would not be made while the 
particular circumstances prevailed.  He clearly did not follow up payment by the 
respondents to his creditors or try to find out what balance of the purchase price 
remained.  Circumstances changed with the sequestration of his estate.  Rose was 
divested of his estate, which now vested in the appellants, who had to act in the 
interests of Rose’s creditors. 

[34]      I am of the view, as was Traverso AJP in Stockdale, that it is difficult to see 
how the lapse of time could hinder the respondents if it was understood that notice 
would not be given in such circumstances as prevailed. 

[35]      The respondents relied on Rose’s evidence in cross-examination to the effect 
that it was not the agreement that the loan would be repayable on demand or 
request.  Firstly I think that this was to an extent a legal question answered by a 

http://www.saflii.org/cgi-bin/LawCite?cit=2000%20%282%29%20SA%20455
http://www.saflii.org/cgi-bin/LawCite?cit=%281988%29%20105%20SALJ%2034


layman.  Secondly I think that the answer is also consistent with the intention of the 
parties that demand would not be made while the current circumstances prevailed. 

[36]      It was further submitted that because interest was claimed on the loan from 
22 June 2006, which was the date of signature of the sale agreement, it could not 
have been the parties’ intention that demand was an essential element of the cause 
of action.  I do not think that this factor affects an interpretation of the agreement to 
the effect that it was a tacit term that demand was necessary to complete the 
appellants’ cause of action.  As pointed out by the appellant’s counsel, the debt 
arose when the loan was advanced but was not due until the cause of action was 
complete. 

[37]      It follows that whereas I am in agreement with the court a quo’s finding that 
demand was an essential element of the appellants’ cause of action, I disagree that 
a period of 12 months was a reasonable time within which Rose should have made 
demand.  As was submitted on behalf of the appellants, the reasoning 
in Stockdale should have been applied (see paragraph [32] above). 

[38]      In the result the following order is made: 

The appeal succeeds with costs. 

[38.2]  The order of the court a quo upholding the plea of prescription and 
dismissing the appellants’ claims with costs is set aside and replaced with the 
following order: 

          “The special plea of prescription is dismissed with costs.” 
 

Land and Agricultal Development Bank of South Africa (M 188/2018) [2019] 
ZANWHC 6 (21 February 2019) 

Sequestration application-nulla bona-technical deficiencies ignored-act of insolvency 
established 

Sequestration application-reasonable prospect - not necessarily a likelihood, but a 
prospect which is not too remote - that some pecuniary benefit will result to creditors- 
not necessary to prove that the insolvent has any assets- even if there are none at 
all, but there are reasons for thinking that as a result of enquiry under the Act some 
may be revealed or recovered for the benefit of creditors, that is sufficient 

 The applicant launched this application for the sequestration of the estate of the 
respondent pursuant to a judgment debt in the amount of R25 313 913.78 obtained 
on 17th October 2017. This is common cause. The Sheriff in execution of the 
judgment debt attempted to execute a writ of execution. The realizable assets to 
satisfy the writ of execution and issued a nulla bona return of service. It is contended 
by the applicant that the respondent is factual insolvent and his estate should be 
sequestrated. This application is opposed on the basis that the nulla bona return is 
fatally defective; the estate of the respondent is solvent and the lack of proving that it 
will be to the advantage of the group of creditors if the estate of the respondent is to 
be sequestrated. I will first deal with the nulla bona return. 

[3]        The facts and surrounding circumstances about the service of the writ of 
execution must be taken into account. The applicant states that Mr. Van Zyl, the 



deputy sheriff, met with the respondent on the farm Wilina on Friday. 20th April 2018. 
According to Mr. Van Zyl the writ of execution was served on the respondent and his 
son on Friday, the 20th April 2018. This is in contrast to the date mentioned in 
the nulla bona return namely 23rd April 2018. Apparently Van Zyl met with the 
respondent on the 20th April and they arranged to meet each other again in Monday, 
23rd April 2018 on which occasion the respondent were to hand a detailed list of 
assets as discussed. According to the applicant, the respondent did not honour their 
appointment on Milina farm on the 23rd April. Mr. Van Zyl then decided to leave. He 
met the respondent along the road and they had a discussion during which the list of 
assets was handed to him by the respondent. He informed the respondent that he 
will issue a nulla bona return. 

[4]        Mr. Klopper, on behalf of the respondent, contended that there are 
discrepancies between the affidavits deposed to on behalf of the applicant regarding 
the nulla bonareturn and the nulla bona return itself. These discrepancies relate to 
the date, time and place where the execution of the writ occurred. Was it on the 
20th or the 23rd that the writ was executed? Was it on the farm Wilina or along the 
road? Was it on the farm at the specified time of 09H06? These discrepancies, so it 
was submitted, are vitally important and demonstrate that the nulla bona return is 
fatally defective to such an extent that no reliance can be placed on it. It is incumbent 
on the applicant to place sufficient evidence before this Court relating to the events 
which resulted in the issuing of the nulla bona return. There are material factual 
disputes to the extent that the nulla bona return cannot be relied upon. Seeing that 
the nulla bona return is the only real documentary evidence on which the applicant 
rely in support of the act of insolvency on the part of the respondent, it should be free 
from serious and fatal discrepancies. The applicant’s application should stand or fall 
on the validity or not of the nulla bona return, so it was contended. 

 [6]        This Court must look at the evidence holistically and should not be over 
technical about the evidence of the nulla bona return. It is not in dispute that Mr. Van 
Zyl met with the respondent on the 20th April 2018. The purpose for their meeting is 
also not in dispute namely the execution of the writ. There was an agreement to 
meet on the 23rdApril 2018 at the farm Wilima. It was also agreed that the 
respondent would compile a list of realizable assets. The fact that Mr. Van Zyl was 
on the farm Wilina on the 23rdApril 2018 stands uncontested. Similarly, the time is 
not disputed. It is furthermore common cause that Mr. Van Zyl and the respondent 
met on the 23rd April 2018 along the road leading to Wilina farm after Mr. Van Zyl left 
the farm because the respondent did not honour their appointment. The respondent 
presented Mr. Van Zyl with a list of the assets in an attempt to honour the writ of 
execution. The assets listed fall short of the amount of judgment debt of more than 
R25 million that needed to be satisfied. Based on these facts, it was well permitted 
that a nulla bona return be issued by the Sheriff. Form should not triumph over 
substance. 

[7]        Section 8 of the Insolvency Act 24 of 1936 deals with the acts if insolvency. 
Section 8 (b) states that a debtor commits an act of insolvency if a court has given 
judgment against him and he fails, upon the demand of the officer whose duty it is to 
execute that judgment, to satisfy it or to indicate to that officer disposable property 
sufficient to satisfy it, or if it appears from the return made by that officer that he has 
not found sufficient disposable property to satisfy the judgment. 



 [9]        The nulla bona return as a deed of insolvency encompass two actions, 
namely: 

(i)            the sheriff serves the writ of execution on the debtor in person and the 
debtor fails, upon the demand of the officer whose duty it is to execute that 
judgment, to satisfy it or to indicate to that officer disposable property sufficient to 
satisfy it; 

or 

(ii)          that the sheriff could not serve the writ of execution on the debtor and it 
appears from the return made by the officer that he has not found sufficient 
disposable property to satisfy the judgment. 

The second action can only take place in the absence of the first action. The onus is 
on the debtor to prove that he does have sufficient assets which the sheriff can 
attach. In the absence of any assets to satisfy the judgment, it is clear that an act of 
insolvency has been committed. 

 [12]      Insofar as the time of service is concerned, much has been made of the time 
09H06 and that it does not accord with the facts. If Mr. Van Zyl was on the farm at 
09H00 to honour the appointment with the respondent and he drove off after the 
respondent failed to show up, he could not have been on the farm at 09H06 and 
serve the writ of execution as stated in the nulla bona return. Time of service is not a 
requirement that would render the nulla bona return invalid. If there is a difference in 
time between the nulla bona return and the affidavit of the deputy sheriff, it is 
insignificant. Not much turns on this point. 

[13]      So too, does it not matter most when the writ as served. Was it on the 20th or 
the 23rd? Did the process start on the 20th and end on the 23rd? The fact of the 
matter is that it is common cause that Mr. Van Zyl and the respondent met on the 
20th and the 23rd and the purpose for their meeting is not in dispute. Personal service 
of the writ of execution was effected on the respondent. On the respondent’s own 
version he compiled a list of his realizable assets and handed it to Mr. Van Zyl. This 
was done on the 23rdApril 2018. It behoves no argument that the value of the assets 
fell short of the amount in the judgment debt. The nulla bona return states that the 
respondent informed Mr. Van Zyl that he has “no money / disposable property or 
assets inter alia wherewith to satisfy the said writ or any portion thereof.” 

[14]      Objectively viewed, the respondent did not have enough money to satisfy the 
judgment debt of R25 313 913.78 nor did he pointed out or identified disposable or 
realizable property sufficient to cover this amount. The items on the list of movable 
assets that the respondent provided to Mr. Van Zyl was insufficient to cover the 
amount of the judgment debt. He also failed to point out the locality of any other 
assets. The mere mentioning of other property at a house in Vryburg is insufficient. 

[15]      By no means can it be argued with conviction that the nulla bona return is 
perfect. The question is whether the imperfection of the nulla bona return is of such a 
nature that it is defective to the extent that it is impeachable. The onus is on the 
respondent to prove that it is impeachable. On the version of the respondent, he and 
Mr. Van Zyl met on the 20th and 23rd April 2018. The purpose was to serve the writ or 
execution. The assets listed by the respondent is insufficient to satisfy the judgment 
debt in terms of the warrant of execution. The Sheriff, quite correctly in my view, 
issued the nulla bona return. This is an act of insolvency in terms of section 8 (b) of 



the Insolvency Act referred to supra, which will entitle the applicant to an order of 
sequestration albeit provisionally, of the respondent’s estate. The respondent is 
factually insolvent. 

[16]      Another aspect raised by Mr. Klopper on behalf of the respondent is that the 
signature on the nulla bona return is not that of Mr. Van Zyl. There is no evidence to 
sustain this allegation. This Court cannot mero moto take cognizance of such an 
allegation. It was not proven. Therefore, not much need to be said about it, suffice to 
say that I am unconvinced about this argument. 

[17]      Mr. Klopper also contended that the applicant failed to prove that it will be to 
the advantage of the body of creditors if the estate of the respondent is 
sequestrated. There is no financial information and/or valuation of assets to show 
that it will be to the advantage of the creditors if the respondent’s estate is 
sequestrated. Furthermore, the applicant failed to submit any details of the updated 
projected costs of sequestration and other relevant financial information for 
consideration and for this Court to decide as to whether the sequestration of the 
respondent’s estate would yield anything better than a negligible dividend. Especially 
not 20 cents in the rand. The applicant failed to discharge this onus, so it was 
contended. 

[18]      In Meskin & Co v Friedman 1948 (2) SA 555 (W) the following is stated on 
page 559: 

“In my opinion, the facts put before the Court must satisfy it that there is a 
reasonable prospect - not necessarily a likelihood, but a prospect which is not 
too remote - that some pecuniary benefit will result to creditors. It is not 
necessary to prove that the insolvent has any assets. Even if there are none 
at all, but there are reasons for thinking that as a result of enquiry under the 
Act some may be revealed or recovered for the benefit of creditors, that is 
sufficient (see e.g., Pelunsky & Co v Beiles and Others  (1908, T.S. 
370); Wilkins v Pieterse  (1937 CPD 165 at p. 170); Awerbuch, Brown & Co v 
Le Grange (supra); Estate Salzmann v van Rooyen  (1944 OPD 1); Miller v 
Janks  (1944 TPD 127)).” 

[21]      The respondent presented a list of assets to Mr. Van Zyl. On his own version, 
the value of the goods listed amounts to R3 242 000.00. Reference were also made 
to claims he had against NWK Boerdery (Pty) Ltd in the amount of R24 000 000.00 
of which he is entitled to 50%, as well as a claim against Harvey Cattle Rangers 
(Pty) Ltd. The possibility is a reasonable prospect which is not remote, that some 
pecuniary benefit will result to creditors. Mr. Badenhorst on behalf of the applicant, 
submitted that there is a reasonable prospect that more assets will be unearth and 
recovered which will yield some pecuniary benefit for the body of creditors. I am in 
full agreement with this submission. I am of the view that the sequestration of the 
estate of the respondent would be to the advantage of creditors. 

[22]      Mr. Klopper contended that the Notice of Motion does not indicate that a 
provisional sequestration order be granted but rather a final sequestration order. This 
Court has a discretion in this regard. In my view, a provisional sequestration order 
should be granted. The Notice of Motion states: “That the Respondent’s estate be 
sequestrated into the hands of the Master of the High Court.” The word “final” does 
not appear in the Notice of Motion. 

http://www.saflii.org/cgi-bin/LawCite?cit=1948%20%282%29%20SA%20555
http://www.saflii.org/cgi-bin/LawCite?cit=1908%20TS%20370
http://www.saflii.org/cgi-bin/LawCite?cit=1908%20TS%20370
http://www.saflii.org/cgi-bin/LawCite?cit=1937%20CPD%20165
http://www.saflii.org/cgi-bin/LawCite?cit=1944%20OPD%201
http://www.saflii.org/cgi-bin/LawCite?cit=1944%20TPD%20127


Order: 

[23]      Consequently, the following order is made: 

(i)            The estate of the respondent is provisionally sequestrated and 
placed in the hands of the Master of the High Court. 

(ii)          The costs of this application shall be costs in the sequestration. 
 

Three Diamonds Trading 50 (Pty) Ltd t/a Midway Bus Services NW v Tapisego 
Trading and Projects CC (KPM 47/2018) [2019] ZANWHC 7 (21 February 2019) 

 

Winding up application- dispute of fact relate to the amount that is due and payable- 
the respondent is able to pay its debts--not whether the respondent is able to pay-
rather a question of the respondent failed to pay what was due and payable and are 
therefore deemed to be unable to pay its debts. 

This is an application for a provisional liquidation order against the respondent. It is 
common cause that the applicant and the respondent entered into a contract in 
terms of which the applicant would render certain services to the respondent at an 
agreed price. Services were duly rendered and payment was due and payable. The 
amount alleged to be due and payable is R567 950.00. A letter of demand was send 
to the respondent. No payment was received despite the demand. The applicant 
than lodged the present application. 

The respondent is a Close Corporation (CC). The applicant is a creditor of the 
respondent. On the 18th June 2018 the applicant presented an invoice to the 
respondent reflecting the amount due and payable. No payment was forthcoming. 
The applicant than caused a letter of demand to be send to the respondent. The 
letter of demand in terms of the provisions of Section 69 of the Close Corporation Act 
69 of 1984 was served on the respondent on the 28th June 2018. Despite, still no 
payment was made by the respondent subsequent to this demand. The applicant 
then launched the present application in terms of Section 69 of Close Corporation 
Act 69 of 1984. 

The only bone of contention is the amount of money that is due and payable. It is in 
actual fact not disputed that the respondent is indebted to the applicant for services 
rendered. Hence, it is stated in paragraph 5.7 of the respondent’s heads: 

“5.7     The Respondent is not contending that it’s not indebted to the 
Applicant, what is clear from the Respondent’s pleadings is that the amount 
which is sought by the Applicant is not the actual amount of its indebtness, it 
is inflated.” 

Mr. Ackerman, on behalf of the applicant, contended that there is no real or genuine 
dispute about the amount that is due and payable. The R33 000.00 complained 
about is nothing but a red-herring. The agreement between the applicant and the 
respondent was that payment should be made in advance. Hence, the invoice of 
R33 000.00 for May 2018. However, this invoice amount is not included in the 
amount claimed. This is true and quite apparent from the letter of demand and the 
invoices attached. The respondent never paid the amount claimed or alternatively 
the amount claimed less the R33 000.00 for the invoice of May 2018. The invoice of 



May 2018 can be safely disregarded because services had not been rendered and 
the agreement was cancelled before it could be rendered. 

The fact that the respondent failed to make payment with regard to the amount 
claimed, which was due and payable, warrants an inference that the respondent is 
deemed to be unable to pay its debts in terms of Section 68 of the Close Corporation 
Act 69 of 1984. During argument Mr. Letsie stated that it is admitted that the 
respondent is indebted to the applicant in the amount of R431 000.00 according to 
his calculations. Even this is a substantial amount of money which is admitted that it 
was not paid to the applicant upon demand, despite it being due and payable. The 
non-payment of the amount that is due and payable amounts to commercial 
insolvency. 

[10]      Reference was made to the matter of Brits Vleis (Pty) Ltd v Soft & Gentle 
Supply and Projects CC, Case no 34139/14, Gauteng Division, Pretoria delivered 
(the ‘Brits case’) on the 03rd February 2017 by Mabuse J. Reliance was placed on 
this judgment in support of the contention that there exist a genuine dispute of fact. 
This case is clearly distinguishable from the present case. In that case, Brits Vleis 
brought an application to have Soft and Gentle Supply & Projects CC wound up for 
allegedly failure to pay an amount of R200 000.00.  A cheque that was drawn by 
Roots butchery was dishonored. The application was premised on the dishonored 
cheque. 

[11]      In the Brits case the Court found:- 

“[19]     In casu on evidence before Court it is clear that the debt is not simply 
disputed because the respondent claims so. The dispute is not only bona fide 
but, in my view, good and reasonable and founded on substantial grounds. 

[20]      Finally, counsel for the applicant, relying on a paragraph cited from 
Kalil v Decotex (Pty) Ltd 1988(1) SA 943 A argues that the respondent has 
failed to establish the existence of a bona fide dispute in relation to the 
applicant's claim. The said paragraph states that: 

“Where the respondent shows on a balance of probability that its 
indebtedness to the applicant was disputed on bona fide and reasonable 
grounds, the Court will refuse the winding-up order.  The onus on the 
respondent is not to show that it is not indebted to the applicant;·it is merely to 
show that the indebtedness is disputed on bona fide and reasonable 
grounds.” 

In my view the respondent has succeeded to show that its dispute for its 
indebtedness is based on good and reasonable grounds. 

 [24]      It is correct that all that is required of the applicant is to show that the 
respondent is unable to pay its debt and as and when they fall due. In this 
regard reliance can be placed on Rosebach & Co. Pty Ltd v Slngh's Bauars 
Pty Ltd 1962(4) SA 593 at page 597 C-D where the Court had the following to 
say: 

''lf it is established that a company is unable to pay its debts, in the sense of 
being unable to meet the current demands upon it its day to day liabilities in 
the ordinary course of its business, it is in a state of commercial insolvency. " 



The facts stated by the respondent and admitted by the applicant show quite 
convincingly that the respondent did not owe the applicant; that it was Roots 
Butchery, a separate legal entity that owed the applicant; that the dishonoured 
cheque was made good; there was no evidence that either the respondent 
was unable to pay its debts. In my view, on the evidence before the Court on 
the application for the liquidation of the respondent cannot succeed.” 

(emphasis added) 

[12]      To reiterate, the present case is clearly distinguishable from the Brits 
Vleis case. In this case, the locus standi of the applicant is not disputed. 
Furthermore is it admitted that the respondent is indebted to the applicant. But for 
the R33 000.00 of the May 2018 invoice, which was in any event not included in the 
amount claimed, there is no dispute between the parties. This is totally different from 
the facts in the Brits Vleis matter. Each case must be decided on its own merits. 

[13]      Mr. Letsie submitted that based on the bank statement of the respondent, the 
respondent is able to pay its debts and an order for the provisional liquidation should 
not be granted. This contention with due respect misses the point. It is not whether 
the respondent is able to pay. It is rather a question of the respondent failed to pay 
what was due and payable and are therefore deemed to be unable to pay its debts. 

[14]      In Interturbo (Pty) Ltd and Others v Absa Bank Ltd and 
Other (45884/2012) [2016] ZAGPJHC 215 at paragraphs [33] and [34] Mashile 
J states: 

“[33]     It must be borne in mind that the deemed inability to pay as envisaged 
in sub-s 345 (1) (a) is a conclusion of law.  In this regard, Henochsberg in its 
commentary on the 1973 Act outlines the point as follows: 

“It is respectfully submitted that the intention is that in any of the situations set 
out in sub-s (1)(a), (b) and (c) the conclusion that the company is unable to 
pay its debts is to be a conclusion of law, i.e., for the purpose of the exercise 
by the Court of the jurisdiction to wind up under s 344( f ), the company is, 
where any of such situations exists, in law unable to pay its debts even if in 
fact it is able to pay them…..” 

[34]      It is conceivable for a solvent company to be declared unable to pay 
its debts even though it can.  The point is did the company pay and not 
whether or not it can pay.  Thus failure to settle a debt demanded in terms of 
Section 345(1)(a)(i) of the 1973 Act or to settle a judgment validly obtained, as 
is the case in the instant case, could result in a legitimate winding-up.  I 
therefore agree with the conclusion of the First respondent’s Counsel that 
given the aforesaid exposition of the situation, assuming that the winding up 
order were to be rescinded, the Applicants would nonetheless fail in their 
opposition of the liquidation application.”  

            I find the aforementioned dictum quite apposite in this case. 

[15]      In applying a robust approach to facts of this case, I am satisfied that the 
respondent is indebted to the applicant; that demand for payment had been made; 
that the respondent failed to make payment to the applicant despite demand; that 
there was compliance with the prescripts of the law and procedure; that a case has 
been made out for an order of the provisional liquidation of the respondent. The 



costs relevant to the condonation application must be paid by the respondent. Such 
costs to be on the scale as between attorney and client based on the behavior of the 
respondent; its lack of due diligence and the fact that it was timeously notified by the 
applicant. The remainder of the costs must be costs in the liquidation. 

After hearing the respective legal representatives for the parties it is ordered that: 

1          the application for condonation for the late filing of the respondent's 
answering affidavit be granted and the respondent be ordered to pay all such costs 
occasioned thereby on a scale between attorney and client; 

2          the point in Iimine be dismissed with costs; 

3          a rule nisi be issued in terms whereof the estate of the respondent be 
provisionally liquidated and its assets be placed in the hands of the Master of this 
Court; 

4          a copy of the order nisi be served on the respondent at its registered address 
and be published once in each of the Government Gazette and the Beeld 
Newspaper; 

5          the costs of the application for liquidation be costs in the liquidation; 

6          that all interested parties, are called upon to provide reasons, if  any, on 
THURSDAY 28th MARCH 2019 at 10H00 why the rule nisi as granted above should 
not be confirmed. 

 
Jackson v Louw NO and another [2019] JOL 40769 (ECG) 

 
Impeachable transaction – Voidable preferences- sections 29, 30 and 31 of the 
Insolvency Act are aimed at safeguarding the interests of the creditors 

Acting in accordance with their authority in terms of section 32 of the Insolvency Act 
24 of 1936, the joint trustees of the insolvent estate of an inter vivos trust instituted 
action against the appellant, for the setting aside of two agreements entered into 
between him and the trust. The liquidators also sought the return of 163 head of 
livestock and certain movable goods. 

The essence of the respondents’ pleaded case was that in August 2011, and at a time 
when the liabilities of the trust exceeded the value of its assets, the appellant and a 
number of other creditors of the trust, with the knowledge of each other, colluded to 
jointly take possession of all the cattle in the possession of the trust, and to divide and 
distribute it between them as they saw fit. It was alleged that that was not an 
appropriation and distribution by the creditors of livestock owned by them, but included 
livestock owned by the trust. 

The present appeal was against the trial court’s entire order.  

Held that sections 29, 30 and 31 of the Insolvency Act are aimed at safeguarding the 
interests of the creditors in an insolvent estate, and to ensure an equitable distribution 
of the assets of the insolvent amongst all the creditors in general. To achieve this they 
create a mechanism for the impeachment of certain categories of transactions entered 
into by the insolvent pre-sequestration. Section 32 invests the trustee in insolvency (or 
the liquidator of a company in liquidation) with the right to institute legal proceedings 



for the setting aside of impeachable transactions, or for the recovery of compensation 
equal to the value of the property disposed of, or for the payment of a penalty. 

In the grounds of appeal the issues for decision raised by the requirements of sections 
29 to 30 were narrowed down to whether the agreement in respect of the cattle was a 
disposition of the property of the trust; whether the agreement in respect of the 
equipment, was a disposition made in the ordinary course of business, and was not 
intended to prefer one creditor above another, and was a disposition made with the 
intention of preferring one creditor above another; and whether the agreements were 
collusive dispositions. 

Having regard to the evidence, the court was satisfied that the agreements were 
dispositions which fell to be set aside as voidable preferences as envisaged in section 
29(1) of the Act. The appeal was thus upheld. 

Linde's Trading Enterprise CC v African Dynamics Group (Pty) Ltd (70936/15) 
[2018] ZAGPPHC 844 (9 November 2018) 

Winding-up-rescission application-final order already granted-liquidation of the 

Applicant-refused 

Legal proceedings-be authorised by liquidators-no such authority  

Applications-Affidavits-Only the last page of the founding affidavit is signed -by the 
deponent and the commissioner of oaths- None of the other pages of the affidavit 
are initialled by either-founding affidavit not properly commissioned and as such not 
properly before this court. On this ground alone the application stands to be 
dismissed. 

This is an application for the rescission of a final order for the liquidation of the 
Applicant granted in favour of the Respondent on 1 June 2016 by my brother Vorster 
('the final liquidation order'). This final liquidation order was granted in confirmation 
of a rule nisi for provisional liquidation of the Applicant granted by my brother 
Ranchod on 18 April 2016 ('the provisional liquidation order'). 

[2]        The Applicant, Linde's Trading Enterprises CC ('Linde's Trading') is a close 
corporation with registration number 2006/16367/23 and registered address 
No 355 Muledane, Block J, Thohoyandou, 0905. Its sole member is one 
Lindelani Dzivhani, also the deponent to the Applicant's founding affidavit. 

[3]        The Respondent is African Dynamics Group (Pty) Ltd ('African Dynamics'), a 
company with limited liability, duly registered as such in terms of the company 
laws of the Republic and with its principal place of business at 11 Sunbeam 
Street, Icon Industrial Park, Sunderland Ridge, Centurion. 

[4]        The Applicant had not, as required by the Practice Directives of this court, 
filed a practice note or heads of argument at any time prior to the hearing of 
the matter. At the day of the hearing there was no appearance for the 
Applicant at court. Counsel for the Respondent handed up a list of 
correspondence with the Applicant's attorneys about the pending hearing of 
this matter, dating from 1 August to 16 October 2018, to show that the 
attorneys had been aware of the date of hearing. Counsel also informed me 
from the Bar that he had called the Applicant's attorneys shortly before the 
hearing was due to commence at 9:00 to find out whether they would be at 



court to proceed with the application. He spoke with a member of the firm, 
who simply informed him that they would not be at court. 

[5]        Against this background it is appropriate for me to proceed to decide the 
application in the absence of the applicant, in particular given that this matter 
has been dragging on for two years, since the granting of the final liquidation 
order - finality is required. 

[6]        Two issues must therefore be decided: whether the application may be 
granted; and the issue of costs. 

 The application for rescission 

[7]        The application for rescission of the final liquidation order is based on two 
grounds: that the Applicant was not aware of the proceedings instituted 
against it that resulted in the liquidation order and only became aware of it 
when summons was served to appear at a meeting of creditors on 14 March 
2017; and that the Applicant had a 'proper defence' against the Respondent's 
claims, being in sum that it had never entered into an agreement with the 
Respondent or received goods from the Respondent, so that it was in no way 
indebted to the Respondent. 

[8]        In opposition the Respondent first raises three points in limine: that the 
founding affidavit to the rescission application was not properly 
commissioned; that the deponent to the founding affidavit was not authorised 
to attest to an affidavit on behalf of the Applicant; and that the duly appointed 
liquidators had not been joined as respondents. I deal with each these in turn. 

 Founding affidavit not properly commissioned: 

[9]        Only the last page of the founding affidavit is signed by the deponent and the 
commissioner of oaths. None of the other pages of the affidavit are initialled 
by either. This means that the founding affidavit is not properly commissioned 
and as such not properly before this court. On this ground alone the 
application stands to be dismissed. 

 Deponent to founding affidavit not authorised: 

[10]     The applicant having been finally liquidated by order of this court on 1 June 
2016, and two liquidators duly having been appointed for the applicant's 
estate any legal proceedings brought by the applicant have to be authorised 
by liquidators. 

[11]       The liquidators have not authorised this application and have specifically 
also not authorised the deponent to the founding affidavit to depose to that 
affidavit on the applicant's behalf. This results in the founding affidavit on a 
second count being irregular for lack of authorisation. Also on this ground the 
application stands to be dismissed. 

  

Liquidators not joined: 

[12]      As stated above, the applicant having been finally liquidated and liquidators 
having been appointed for it, no legal proceedings may issue without the 
knowledge, authorisation and participation of the liquidators. 



[13]      The liquidators should have been given notice of these proceedings and 
should have been cited as parties, given that they have a clear substantial 
interest in this application. Neither of these were done. 

[14]      Also on this third point in limine the application should be dismissed. 

[15]      Despite the application having already failed at the preliminary stage, I 
nevertheless proceed to its merits. Here also it fails. 

[16]      The deponent to the applicant's founding affidavit's allegation that neither she 
nor the applicant had any knowledge of the proceedings against the applicant 
before the applicant was in June 2017 summoned to appear at a meeting of 
creditors is manifestly untrue. On the papers it is clear that the application for 
the applicant's liquidation was duly served on the applicant through a copy 
being handed to the deponent's domestic worker at the address that the 
applicant had agreed to for service of documents. It is also clear that the 
notice of set down and a copy of the liquidation application was served on the 
deponent for the Applicant (its only member) personally, at the same address, 
as was the order for the applicant's provisional liquidation. The Applicant 
clearly had knowledge of the proceedings against it and of the orders resulting 
from that, despite the deponent's denial. 

[17]      As clearly untrue is the applicant's denial that it ever entered into an 
agreement with, received goods from and was indebted to the respondent. A 
signed agreement is on the papers before this court. 

[18]      Also on the merits, therefore, the application must fail. 

[19]      All that remains is the issue of costs. 

[20]       The applicant's dilatory conduct in prosecuting its own application, 
culminating in its failure to appear at court on the day of the hearing and he 
inaccuracies and untruths contained in the founding affidavit persuade me 
that the application for rescission wax brought only the further delay 
proceedings and postpone the conclusion of the liquidation process. 

[21]       In this light a punitive costs order is warranted. 

[22]       Accordingly I order as follows: 

The application is dismissed with costs as between attorney and client. 
 
Vengadesan NO and another v Standard Bank Limited [2018] JOL 40629 (KZD) 

 
Business rescue – Business rescue plan – Approval of – Requirements-no minutes 
of meetings available! 

The second applicant was a close corporation (CC) whose sole member was of the 
opinion that although the CC was in financial distress, there were reasonable 
prospects of rescuing it as contemplated in section 128(1)(h) of the Companies Act 71 
of 2008. The first applicant was appointed as the business rescue practitioner of the 
CC on 4 March 2016. 



In September 2016, the first applicant sent a letter to the respondent bank informing it 
that the funds in the second applicant’s account were required for paying creditors and 
to continue trading. The respondent acted in accordance with the instruction. However, 
when a further sum of R1 million was deposited into the second applicant’s bank 
account, the respondent placed a hold on the money and refused to release it. First 
applicant claimed that the money was needed for trading and hence should be 
released. However, the bank contended that the business rescue plan was never 
approved in terms of section 152 of the Act. 

Held that the development and approval of a business rescue plan is dealt with in 
terms of section 150(1) to 150(5) of the Act. An analysis of the subsections shows that 
sufficient information needs to be provided so as to enable the creditors to make 
informed decisions. 

No minutes of any meeting or the outcome of such meeting were put up in support of 
the first applicant’s contention that the business rescue plan was approved at a 
meeting of creditors. Section 152 of the Act requires that a formal meeting is held 
where various stakeholders, namely employees and known creditors, will have an 
opportunity to address the meeting, exercise their rights to vote or request an 
adjournment of the meeting so that a revised plan may be presented if needed. 
Detailed minutes are therefore required to show statutory compliance. None of that 
was submitted by the first applicant. The main application was dismissed. 

A counter-application by the bank succeeded and the first applicant was directed to 
file a notice of the termination of the business rescue proceedings in respect of the 
second applicant. 
 

Recycling and Economic Development Initiative of South Africa v Minister of 

Environmental Affairs and a related matter [2019] JOL 40731 (SCA) 

Winding-up- application to wind up solvent companies in terms of s 81 of Companies 

Act 71 of 2008 (the 2008 Act); whether Minister of Environmental Affairs may invoke 

s 157(1)(d) of the 2008 Act for standing in the public interest – whether ex parte 

proceedings and failure to disclose material facts warrants discharge of provisional 

orders – whether just and equitable for companies to be wound up.  

ORDER On appeal from: Western Cape Division of the High Court, Cape Town 

(Henney J sitting as court of first instance): judgment reported sub nom Minister of 

Environmental Affairs v Recycling and Economic Development Initiative of South 

Africa NPC 2018 (3) SA 604 (WCC). The following order is made in case no’s 

1260/2017 and 188/2018: (a) The appeal succeeds with costs including the costs of 

two counsel. (b) The order of the court a quo on 15 September 2017 finally winding 

up the appellant (Redisa) is set aside and replaced with the following: ‘The order of 1 

June 2017, placing the respondent (Recycling and Economic Development Initiative 

of South Africa) under provisional liquidation is discharged and the Minister’s 

application is dismissed with costs, including the costs of two counsel.’ The following 

order is made in case no’s 1279/2017 and 187/2018: (a) The appeal succeeds with 

costs including the costs of two counsel. (b) The order of the court a quo on 15 

September 2017 finally winding up the appellant (KT) is set aside and replaced with 

the following: ‘The order of 8 June 2017 placing the respondent (Kusaga Taka 



Consulting (Pty) Ltd) under provisional liquidation is discharged and the Minister’s 

application is dismissed with costs, including the costs of two counsel.’ 

Emvest Agricultural Corporation (Mauritius) Ltd v Superior Macadamias (Pty) 

Ltd and Others (43756/2016, 43734/2016, 43755/2016, 43757/2016) [2019] 

ZAGPPHC 2 (29 January 2019) 

Winding-up application-bona fide dispute-Badenhorst rule-lack of averments for bona 

fide dispute 

The applicant applies for a provisional liquidation order against each of the 

respondents under separate case numbers. The respondents oppose the relief 

sought on the premises that a bona fide dispute exists in respect of each of the 

alleged debts on reasonable grounds.  In that regard, the respondents bear the 

onus.   

In the present instances the respondents have merely denied the existence of the 

debt.  It is further to be noted that none of the respondents have alleged that the 

relevant respondent is otherwise solvent and is in fact still trading.  The absence of 

such statement is not to be ignored.From the return of service at the principle place 

of business, it appears that the respondents have closed down and no business is 

conducted therefrom. 

Held: The respondents be placed under provisional winding-up.  

COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE v EXECUTORS, 
ESTATE ELLERINE 2019 (1) SA 111 (SCA) 
 
Company — Shares and shareholders — Shareholders — Variation of rights — What 
constitutes — Decrease in value of ordinary shares when preference shares converted 
to ordinary shares — Not constituting variation of rights. 

 
Paragraph 40(1) of sch 8 to the Income Tax Act 58 of 1962 provides that 'a 
deceased person is treated as having disposed of his/her assets . . . for an amount 
received or accrued equal to the market value of those assets at the date of the 
person's death'; and para 31(3) that the market value of shares in an unlisted 
company is equal to the price it would 'obtain upon the sale of the shares between a 
willing buyer and a willing seller dealing at arm's length in an open market'. 
This case, an appeal to the Supreme Court of Appeal against a Tax Court decision, 
concerned a dispute over the market value of certain preference shares held by the 
deceased upon his death. The Commissioner assessed the respondent deceased 
estate's liability for capital gains on the basis of its market value as ordinary shares. 
This on the basis that the deceased was entitled, by using his voting power, to 
convert his preference shares to ordinary shares. 
In the Tax Court the only issue was whether the rights that attached to the 
preference shares, and which entitled the holder thereof to convert them, should be 



taken into account in the determination of the market value. The Tax Court agreed 
with the executors that the terms of a special condition in the company's 
memorandum of incorporation, read together with its articles of association, 
precluded the deceased from converting preference shares to ordinary shares, and 
that they should therefore be valued equal to their nominal value. The SCA 
disagreed. It held that, on a proper interpretation of the company's articles of 
association and memorandum as amended, the deceased was entitled to convert 
the preference shares to ordinary shares.  
The SCA also rejected the executor's argument that dilution in the value of ordinary 
shares, caused by the conversion of preference shares to ordinary shares, 
amounted to variation of the rights associated with the ordinary shares. (Under the 
company's articles of association, approval by 75% of the holders of ordinary shares 
was required for a variation of rights.) It held, following English case law, that a 
variation of rights occurred when the rights attaching to the shares were varied, not 
when they became commercially less valuable. (At [34] – [36].) 
The appeal was accordingly upheld, and the Tax Court's order replaced with the 
following: 
   'The deceased was entitled, on the date of his death, to convert the preference 
shares to ordinary shares and the preference shares must be valued, for the 
purposes of para 40 read with para 31(3) of the eighth schedule to the Income Tax 
Act, on this basis.' 
 
DE VILLIERS AND OTHERS v GJN TRUST AND OTHERS 2019 (1) SA 120 (SCA) 
 
Company — Dissolution — Application for order declaring dissolution void — Notice 
of application — Order granted in absence of appellants — Appellants seeking 
rescission of order under rule 42(1)(a) on grounds erroneously made because notice 
not given to them — Ambit of s 420 of old Companies Act, and effect and purpose of 
order avoiding dissolution of company, considered — Rescission refused, given 
appellants' lack of locus standi in that they were not affected by s 420 order — 
Companies Act 61 of 1973, s 420. 

 
The appellants in the present matter were Mr De Villiers; the Cape Veterinary 
Wholesalers CC (the CC), of which Mr De Villiers was the sole member; and the 
Francois de Villiers Share Trust (the Share Trust), of which Mr De Villiers was a 
trustee. Mr De Villiers and the CC were creditors of the company Cape Animal 
Health Brokers (Pty) Ltd (the company). The Share Trust was the sole shareholder 
of the company. The company was liquidated (in terms of an order obtained at the 
instance of Mr De Villiers in the High Court, Cape Town), and afterwards dissolved in 
terms of s 419 of the Companies Act 61 of 1973 (the Act). Subsequently, the first 
respondent, the GJN Trust, also a creditor of the company, successfully sought an 
order in the High Court (Cape Town) declaring the dissolution of the company to 
have been void in terms of s 420 of the Act, on the grounds of impropriety on the part 
of the appellants. 
In the court a quo the appellants sought the setting aside of the s 420 order, in terms 
of rule 42(1)(a), on the grounds that it had, erroneously, been made without any 
notice to any of them. The court a quo refused such rescission application. This is 
the appellants' appeal to the Supreme Court of Appeal against such refusal. The 
critical question for decision, the SCA found, was whether the appellants had 
established locus standi to bring an application under the rule, ie had they a legal 



interest in the subject-matter of the action or application which could be prejudicially 
affected by the order in that action or application? In answering this question, the 
court considered relevant background, in particular the ambit of s 420 of the Act, and 
the purpose and effect of an order granted in terms of s 420 of the Act. 
Held, that s 420 of the Act provided a court with the discretion to avoid the 
dissolution of a company in any circumstances where the interests of justice 
warranted such a cause. The discretion was wide, and defied precise definition.  
Held, further, that the effect of an order under s 420 was to revive the company and 
to restore the position that existed immediately prior to its dissolution. Thus, the 
company was recreated as a company in liquidation, with the rights and obligations 
that existed upon its dissolution. Property of the company that passed to the state as 
bona vacantia was automatically revested in the company by operation of law. An 
order under s 420 was only retrospective in this sense and did not validate any 
corporate activity of the company which may have taken place during the period of 
its dissolution. The effect of an order in terms of s 420 had therefore to be contrasted 
with the effect of the reinstatement of a company in terms of s 82(4) of the 
new Companies Act after its deregistration by the Companies and Intellectual 
Property Commission in terms of s 82(3) thereof. The steps taken during the prior 
liquidation, up to the time of dissolution, stood. (See [14].) There would be no 
reopening of the confirmed first and final liquidation and distribution account in terms 
of which distribution had already taken place (contrary to that argued by the 
appellants). 
Held, further, that it was clear that the purpose of a s 420 application was to enable 
an investigation aimed at distribution of assets not dealt with in the confirmed 
account, and to enable liquidators to deal with further assets of the company.  
 
Held, accordingly, that the court had to reject the appellants' argument that the s 420 
order adversely affected their interests in that they were not afforded the opportunity 
to respond to the serious allegations of impropriety that had been made in the s 420 
application. Although the purpose of the s 420 application was to enable the 
liquidators to claim from the appellants, the subject-matter of that application was the 
restoration of the dissolved company to a company in liquidation and not the 
enforceability of the alleged claims against the appellants. The prosecution of these 
claims would no doubt take place by due process, during which the appellants would 
be afforded the full opportunity to protect their rights. Thus, no legal interests of the 
appellants were adversely affected by the s 420 order. (See [25].) 
Held, accordingly, that the appeal had to be dismissed  
 

Tayob and another v Shiva Uranium (Pty) Ltd (in business rescue) and  others 

86673/2018 North Gauteng High Court8 

Business rescue-appointment of business rescue practitioner-CoR123 forms-
disputed appointments- administrative in nature and subject to judicial review-board 
of directors are still functional after appointment of BRP. 
 

 An urgent application was brought by the applicants against the respondents in 

terms of the provisions of Rule 6 (12) of the Uniform Rules of Court wherein the 

                                                           
8 The ruling by the Companies Tribunal was discussed in Updates, November 2018. 



applicants seeks relief in the following; 1.1. That the sixth Respondent be interdicted 

from implementing, enforcing and/ or adhering to the order contained in paragraph 

52 of the Companies Tribunal of the Republic of South Africa's decision, dated 27 

November 2018 pending the determination of an application in terms of which;1.2. 

The Companies Tribunal of the Republic of South Africa's decision dated 27 

November 2018 is reviewed and set aside, and 1.3. A declaratory order in terms of 

section 21(1) (c) of the Superior Courts' Act, 10 of 2013 declaring the applicants and 

the second respondent the duly and lawfully appointed business rescue practitioners 

of the first respondent. 1 .4. That the applicants are ordered to institute the 

application referred to above within 10 days of the granting of the order. 

2 1.5. That costs be costs in the business rescue of the first respondent. in 
the alternative costs be borne by any party who opposes relief sought. 
2. This application is only opposed by the first to the third respondents 
(hereinafter "respondents"). 
 
BACKGROUND 
On 20 February 2018, the first respondent 's board of directors adopted a 
resolution in terms of section 129 ( J) of the Companies Act 71 of 2008 
(the "Act") to voluntarily place the first respondent under supervision 
beginning business rescue proceedings.The first respondent is a large company as 
defined in Regulation 127 of the Companies Regulations, 2011 (the "Regulations"). 
On 23 March 2018 the Industrial Development Corporation ("JDC") as 
creditor and effected person of the first respondent, brought an urgent 
application in this Court in terms of section 130 (1) (b) of the Act to 
remove Louis Klopper and Kurt Knoop as joint business rescue 
practitioner of the first respondent and appoint Cloete Murrary as the 
business rescue practitioner of first respondent. 
On l June 2018 the sixth respondent appointed the second respondent as 
joint business rescue practitioner together with Cloete Murray of the first 
respondent. On 18 Septembcr 2018 Cloete Murray and second respondent 
appointed the third respondent as additional business rescue practitioner of the first 
respondent and submitted the sixth respondent with a Form CoR 123.2 
with a resolution and confirmation by the third respondent that he complies with the 
requirements as set out in section 138 of the Act. 
On 18 September 2018 Cloete Murray resigned as first respondent's business 
rescue practitioner. On 24 September 2018, George Pieter van Der Merwe who is 
one of the two directors of the first respondent signed a Form CoR 123 .2 in terms of 
which the applicants were appointed as joint business rescue practitioners of the first 
respondent. 
On 1 October 2018 the sixth respondent notified the third respondent's 
agent, Devon Brikkers, that it could not process the appointment of the third 
respondent due to potential conflict of interest as envisaged in terms of section 
I38(e). The second respondent was informed of the appointment of the applicants 
as joint business practitioner on the 9 October 2018. As a consequence 
the second respondent made an objection in terms of Regulations 168 (b) 
for the appointment of the applicants as joint business rescue practitioner 
of the first respondent with the sixth respondent. 
Finally the second respondent brought an urgent application on the 19 
October 2018 which served before the seventh respondent wherein the 



second respondent was seeking a relief in terms of which the sixth 
respondent is directed to accepted the filing Form CoR 123.2 of the 
appointment of the third respondent as the business rescue practitioner of 
the first respondent. Further directing the sixth respondent to accept the applicants 
as brp’s.The seventh respondent decision was delivered on the 27 November 2018, 
in favour of the respondents. 
DISCUSSION 
 The applicant seeks a declaratory order by this Court to determine who is the actual 
business rescue practitioner of the first respondent pending the application to review 
and set aside the decision of the seventh respondent.  
Further relief sought is that the applicants and the second respondent be 
appointed by this court as practitioners of the first respondent pending the 
review application. 
It is not in dispute that the decision of the seventh respondent is administrative in 
nature and subject to judicial review. The following issues, are issues before the 
court: 
Whether the appointment of the applicants a practitioners of the 
Respondent is lawful, and, whether the appointment of the second respondent as a 
practitioner of the first respondent is lawful. 
 
APPOINMENT OF THE APPLICANTS AS BUSINESS RESCUE 
PRACTITIONERS 
As already indicated above the decision to place the first respondent 
under supervision and commence business proceedings of the first respondent was 
a result of the resolution adopted by the board of directors of the first respondent in 
terms of section 129 ( J) of the Act. 
First applicant’s appointment as joint business rescue practitioner of the 
first respondent followed the resignation of Murray as the business 
rescue practitioner of the first respondent. The CoR 123.2 appointing the applicants 
was signed by George Pieter van der Merwe, one of the directors of the first 
respondent allegedly following a resolution adopted by the directors on the 22 
September 2018, wherein Mr van der Merwe was present and Mr Mduduza Joseph 
Mtshali were present. 
 
Furthermore that the second respondent is a junior business rescue 
practitioner and as such has no authority to act as a business rescue 
practitioner of the first respondent, as the first respondent is a large 
company as envisaged by the Regulations and that additional business 
rescue practitioners must be appointed. 
29. In terms of section 139 (3) of the Act only two individuals or entities are 
competent to appoint a practitioner in the event a practitioner resigns, as 
it is the case in this matter. However, subject to the right of the affected 
person to bring a fresh application in terms of section 130 ( 1) (b) to set 
aside that new appointment. No application was brought in terms of 
section 130 ( l) (b) for the setting aside of the new appointment, of the 
applicants and it can be safely assumed that section 130 (l) (b) is not 
applicable in casu. 
Section 140 (1) - During a company's business rescue proceedings, the 
practitioner, in addition to any other power and duties set out in this 
Chapter- 



(a) has full management control of the company in substitution for its board 
and pre-existing management. 
The Act does not make the work of the board of directors obsolete once the 
company is placed under business rescue. Such submission finds support in section 
137 (2) of the Act which provides as  
follows; 
"137 (2) - During a company's business rescue proceedings, each 
director of the company- 
(a) must continue to exercise the functions of director, subject to the 
authority of the practitioner …. 
 
The directors authorised Mr Van Der Merwe to sign any documents and 
do all things necessary in order to give effect to the appointment of the 
applicants as business rescue practitioner. As such the Form CoR 123.2 
cannot be said to be void for lack of signature by other members of the 
board of directors. However as indicated, the appointment of applicants is 
void for lack of approval and authority of the second respondent. 
 
APPOINMENT OF SECOND RESPONDENT AS THE ONLY BUSINESS 
RESCUE PRACTITIONER 
Following the resignation of Cloete Murray the second respondent was 
the only business rescue practitioner of the first respondent.  
The second respondent was appointed a joint practitioner to Murray; 
before Murray's resignation. At all material times that is up to the period 
leading to the resignation of Murray, the second respondent's 
appointment was in terms of Regulation 127(3) (b) of the Regulations.  
 
The Act and the Regulations are silent on what the correct position is in 
the event senior or experience practitioners resigns, leaving a junior 
practitioner as the sole practitioner of the company. Mr Botes in 
contention argued that the first respondent cannot be left in the hands of 
the second respondent as a sole practitioner as he is junior practitioner of 
a large company. 
44. However the Act puts a mechanism in place in the event a practitioner 
resigns. Under such circumstances the company or the creditor who 
appointed practitioner may appoint a new practitioner. 
The appointment of the second respondent as a practitioner of the first 
respondent is not unlawful and the second respondent is competent to 
remain practitioner as such. However in due regard of the fact that the 
first respondent is a large company, the company or the creditors who 
appointed the practitioner who resigned must take all necessary steps to 
ensure that a senior practitioner(s) is appointed to fill in the vacant post 
left by Mr Murray. 
It is for the above reasons that I am of the view that the applicants have 
no reasonable prospectors of success in the review proceedings they 
intent to institute against the respondents. As such this application cannot 
succeed. 
ORDER 
4 7. I therefore make the following order: 
( 1) The applicants' application is dismissed. 



(2) The applicants are ordered to pay costs of the first to the third 
respondents such costs to include costs occasioned by the employment of 
two Counsel. 

 

Boshoff Visser Paarl (Pty) Ltd Limited v Oudewoning Boerdery (Pty) Limited 
[2019] ZAECGHC 21 (5 March 2019) 

Sequestration application-claim prescribed-application dismissed 

This is an application for the provisional liquidation order. The Applicant is Boshoff 
Visser Paarl (Pty) Ltd an accounting auditing firm, the Respondent is Oudewoning 
Boerdery (Pty) Limited a farming company. The Applicant alleges that the 
Respondent is indebted to it in the sum of R145 469.34 as at 31 October 2016. The 
debt is made up of; R97 135.00 capital and R48 334.34 interest. The debt arises out 
of accounting services rendered to the Respondent in the years 2014 to 2016. The 
Respondent denies the whole debt. 

Applicant’s submissions 

[2]       The Respondent owes the Applicant a sum of R145,469.34, recorded in the 
letter of demand dated 17 November 2016.  The debt is due and payable.  It is 
common cause that there is proof of service of the notice. The Applicant submitted 
that the only issue between the parties is the debt, which, in the opinion of the 
Applicant, is not an impediment to a claim for provisional liquidation as it can be 
resolved with the liquidator. The Applicant submitted that, it has satisfied the three 
requirements for provisional order of sequestration in terms of this section 345(1)(a) 
of the Companies Act, 1973 requirements to seeking a provisional. 

[3]       The Applicant further argued that the document put up by the Respondent in 
support of its contention that it is able to pay its debts, is inadmissible. The said 
document did not meet the evidentiary requirements for proving liquidity, primarily 
because it was not compiled by an expert in the field. Furthermore, the Applicant 
pointed out that prior to the institution of the proceedings, the Respondent never 
disputed its indebtedness to the Applicant. To the contrary, the Respondent 
acknowledged the debt, promised to settle the debt and reached a payment 
agreement with the Applicant, paid a sum of R30 000 towards the capital debt. 

Respondent’s Submissions 

[4]       On behalf of the Respondent the following submissions were made. There are 
several role players in this matter.  The Respondent, is a private company, and a 
juristic person. which can sue and be sued. It is part of a group of companies which 
make up Johanne Petrus Potgieter Pty Ltd consisting of Modesto, WelPic 
Packhouse and Export (Pty) Ltd, JP Trust and Welgemoed. Johannes Petrus 
Potgieter junior (“Potgieter, junior”), is the sole director of the Respondent and 
Johannes Petrus Potgieter (“Potgieter”) is a former director of the Respondent, he 
deposed to the answering affidavit on behalf of the Respondent. The Respondent 
asserted that the matter revolves around the identity of the debtor. As far as the 
Respondent is concerned the Applicant is pursuing the wrong debtor. In any event, 
liquidation proceedings are not the appropriate procedure for the recovery of debt. 



[5]       On the papers before court, all the e-mails and correspondence were directed 
to Potgieter in his personal capacity, there is no reference to the Respondent. On 25 
February 2016, the Applicant attempted to recover the debt by serving summons on 
Potgieter in his personal capacity. Subsequently, the Applicant obtained a default 
judgment against, Potgieter whereafter, the Sheriff served a warrant of execution 
and a nulla bona return. The Applicant realised that Potgieter was not in a position to 
settle the debt and opportunistically began to pursue the Respondent. At the 
inception of these proceedings, the judgment against Potgieter was still in 
place.  The applicant belatedly issued a Notice of Abandonment after the 
Respondent filed its answering affidavit. It is evident that had the Applicant been able 
to recover the debt from Potgieter, the Applicant would not have instituted these 
proceedings. 

[6]       Whilst pursuing the Respondent, the Applicant continues to identify Potgieter 
as the debtor in his personal capacity. In the replying affidavit, on more than three 
occasions the following averments are made- 

[6.1]         At paragraph 3.7 in part reads- 

“Thus, it is submitted, ex facie the documents, that the Respondent carried on 
its business recklessly, with gross negligence and/or with the intention to 
defraud the Applicant and or any other creditor and should and Potgieter 
could be held liable in his personal capacity for his act and/or omission. “ 

[6.2]         At paragraph 4.2 – 

“The Applicant has, as indicated in its founding papers, instituted legal action 
against Potgieter on the basis that he was also liable for the Respondent’s 
debt as well as four other entities, in his personal capacity. 

[6.3]         At paragraph 4.6- 

“It is submitted that the accounts were rendered and addressed to the 
Respondent at all times, however as the Respondent did not have the 
requisite number of directors as per the provisions of the Act, thus in the 
circumstances Applicant is entitled to hold Potgieter personally liable for 
costs the Respondent and/or the Applicant incurred.” 

[7]       In the circumstances, the Applicant has not proved the Respondent’s 
indebtedness. The Applicant has not made out a case for provisional liquidation. 
Consequently, the Respondent has proved a bona fide defence. \ 

[8]       Although the Respondent acknowledged that it is within the discretion of the 
court to grant the order, it pleaded that an order for provisional liquidation of the 
Respondent, would have dire consequences. Respondent is a farming enterprise 
which employs 10 farmworkers would have a devastating effect on the employees 
most of whom are breadwinners. 

[9]       The Respondent also argued in limine that the debt had prescribed. The 
Applicant submitted that the debt upon which the Applicant bases its claim consists 
of nine invoices dated from 31 January 2014 to 31 August 2016. 

 [11]    The Applicant denied that the claims had prescribed arguing that, in the first 
instance, the Respondent did not specify the date upon which prescription began to 



run as required in a plea of prescription. Additionally, the Applicant argued that 
various events had interrupted prescription: 

[11.1]      The meeting with Potgieter on 10 August 2015 representing the 5 
entities including the Respondent; 

[11.2]      On 11 September 2015, Potgieter, confirmed the discussions in the 
meeting with the Applicant in writing, acknowledged the debt and agreed 
prepared a payment arrangement in writing. 

[11.3]      On 12 November 2015, Potgieter effected payment of the sum of 
R30,000 towards the debt. 

[11.4]      The institution of proceedings in September 2017. 

[12]    I agree with the Respondent’s contention that the alleged interruption does not 
assist the Applicant as a further three-year period has elapsed since the alleged 
interruption. There is no doubt, and counsel for the Applicant conceded, that the debt 
claimed by the Applicant has prescribed within the meaning of section 15 of the 
Prescription Act 68 of 1998 (“the Prescription Act”). At issue is whether the Applicant 
has discharged the onus of interruption of prescription as alleged by the Applicant. 

[13]    Section 14 of the Prescription Act provides for the interruption of prescription it 
reads- 

“Interruption of prescription 

(1)   The running of prescription shall be interrupted by an express or tacit 
acknowledgement of liability by the debtor; 

(2)   if the running of prescription is interrupted as contemplated in subsection 
(1), prescription shall commence to run afresh from the day on which the 
interruption takes place or, if at the time of the interruption or at any time 
thereafter the party is the due date of the debt from the date upon which the 
debt again becomes due.” 

 [19]    I find that, save for the invoice dated 31 August 2016, for the sum of R228.00 
all other debt which the Applicant might have had against the Respondent have 
become prescribed. 

[20]    Counsel for the Applicant conceded that if I find that the other debts have 
prescribed the balance of R228.00 will be too little and therefore the Applicant will 
not pursue the liquidation procedure.   

[21]    Accordingly, I issue the following order: 

1.    The application is dismissed; 

2.    The applicant is to pay the costs of the application. 
 

Hitachi Construction Machinery Southern Africa Co (Pty) Ltd v Botes and 
Another (205/2018) [2019] ZANCHC 7 (15 March 2019) 

Business rescue-sureties-position after a business rescue plan has been adopted-
liable where plan makes no provision 



It is not in dispute that the business rescue plan released Blue Chip from its debt to 
the applicant, but does this mean that the debt has been extinguished?  Sec 154 of 
the Act has been said in New Port to be “capable of the construction that it deals 
only with the ability to sue the principal debtor and not with the existence of the debt 
itself.  If that is the case then the liability of the surety would be unaffected by the 
business rescue, unless the plan itself made specific provision for the situation of 
sureties.” (at paragraph 14 thereof) 

14.     The business rescue plan makes no provision for the position of 
sureties.  Therefore on the construction given to sec 154 in New Port, the liability of 
the sureties is in my view preserved.  And while the debt may not be enforceable 
against Blue Chip, it does not detract from the obligation of the sureties to pay in the 
circumstances of this case.  The argument by Mr Theron that since no amount 
remains owing by Blue Chip, the respondents are not liable in terms of the deed of 
suretyship would render the terms of the deed of suretyship nonsensical and 
militates against the very reason for a creditor obtaining security against the 
indebtedness of a debtor i.e. to mitigate the risk of the debtor being unable to fulfull 
its obligations due to inter alia business rescue. 

In this regard, Mr Hoffman, who appeared for the applicant relied heavily on the 
Supreme Court of Appeal judgment in New Port Finance Co (Pty) Ltd and Another v 
Nedbank Ltd 2016 (5) SA 503 (SCA), where on a similar set of facts the court held 
that the adoption of a business rescue plan would not release a surety where the 
deed of suretyship contained a clause entitling the creditor to accept a dividend in 
the business rescue and to recover the balance from the surety. 

 

Dinath NO and Others v Mukhawana (85785/2017) [2019] ZAGPPHC 71 (7 March 
2019) 

Sequestration application-return date- order made final 

The estate of the respondent was provisionally sequestrated on 20 December 2017 
by virtue of a court order granted by Mabuse J on an urgent basis. 

[3]      The applicants are the duly appointed provisional trustees in the insolvent 
estate of Gerard Jacques du Plessis (Identity Number [….]) ("the insolvent" or 
"the insolvent estate" and "Du Plessis"), whose estate was provisionally 
sequestrated by order of this Court on 1 December 2017. 

[4]       The respondent is an adult male erstwhile employee of Madibeng Local 
Municipality ("the Municipality"). He is also a sole director of the company, 
Mukhawana & Mukhawana Supply & Logistics (Pty) Ltd registered in terms of 
the Company Laws of the Republic, registered number 2014/190691/07. 

 [5]        For anyone to follow this judgment the following background facts need to be 
set out. These facts are neither disputed or contested. The insolvent's estate was 
provisionally sequestrated on application of the following entities: 

[5.1.]    Brits X98 Home Owners Association NPC ("Brits X98"), a non profit 
company with registration number 2008/009639/08 with physical address at 
84 L'Ecluse Place, De Kroon Villas, Brits North West Province. Brits X98 was 

http://www.saflii.org/cgi-bin/LawCite?cit=2016%20%285%29%20SA%20503


appointed as the entity that administers the Brits Mall responsible to make 
payment to Madibeng Local Municipality of rates and taxes and all services in 
respect of the Brits Mall. 

[5.2]     Resilient Properties (Pty) Ltd ("Resilient"), a company duly registered 
in terms of the Company Laws of the Republic of South Africa with registration 
number 2002/016890/07. 

[5.3]     Snowy Owl Properties 300 (Pty) Ltd ("Snowy Owl"), a company duly 
registered in terms of the Company Laws of the Republic of South Africa with 
registration number 2003/017970/07 and with registered address at 02 
Barnard Street, Potchefstroom, North West Province. 

[5.4]     The companies referred to above will be referred hereinafter as 
"sequestrating applicants". 

[5.5]     Resilient and Snowy Owl are the co-owners of Brits Mall, a regional 
mall in the Brits area. The Brits Mall opened during October 2010. 

 [6]        The insolvent, in his capacity as an attorney, acted as a consultant on behalf 
of the sequestrating applicants and more specially at all material times acted as the 
sequestrating applicants' liaison with Madibeng Local Municipality. The insolvent was 
a specialist in the field of township planning and establishment and dealt with the 
Municipality on a daily basis. 

[7]        Before the fraud perpetrated was uncovered, the payment of rates and taxes 
and services accounts, occurred in the following manner:- All tenants in the 
Brits Mall were paying their monthly obligations, which include services 
contributions, towards the Centre Management entity contracted by the Brits 
Mall. The Centre Management distributes these funds to the account of 
Resilient and Snowy Owl. Brits X98, on a monthly basis receives an account 
in respect of rates and taxes and other services from the Municipality. Based 
on the aforesaid mentioned, Brits collected these funds from the Resilient and 
Snowy Owl and, on monthly basis, makes payment to the municipality. 

[8]        After the opening of the Mall in 2010 until June 2016, Brits X98 effected 
payment in respect of the rates and taxes and services accounts directly to 
the Municipality. During 2014 the municipality caused a stir when it unilateral 
increased the rates and taxes levied against the Brits Mall exceeding a 260% 
increase. The average monthly rates and taxes payment increased from 
approximately R170 000.00 to approximately R422 000.00. Since September 
2014, the insolvent, on behalf of the sequestrating applicants, engaged the 
Municipality to address the drastic increase negotiated a discount in respect of 
this liability. During this process however, Brits X98 continued to make 
payment of the full monthly rates and taxes levied and the full services 
accounts. 

[9]        During June 2016, the insolvent approached a representative of Brits X98 
(Mr Klaas L'Ecluse") and Snowy Owl and advised them that he had been 
successful in negotiating a rebate in favour of the sequestrating applicants, 
with the Madibeng Local Municipality. The effect of such rebate was that the 



sequestrating applicants were entitled to a monthly credit on the account in 
the sum of R422 000.00 for a period of 10 months. The insolvent further 
advised that, seeing as he concluded this agreement with the Madibeng Local 
Municipality in his capacity as an attorney, and seeing as the Municipality had 
such a requirement, the monthly payment from the Brits X98 had to be made 
into the trust account of the insolvent. The insolvent undertook to ensure 
payment towards the municipality and also to ensure that there is proper 
accounting in respect of all funds paid including the monthly rebate as agreed 
on. 

Issues in dispute 

[20]      The respondent puts the following issues in dispute: 

[20.1]  The preliminary report of the forensic investigator, by Mr Jan Brink has 
been put in dispute and his qualifications as a forensic investigator; 

[20.2]  whether the legal requirements for final sequestration order 
have been proven. 

[20.3]  There is also an issue about the lifting of the corporate veil; 

  

[21]     Before dealing with the issues and the applicable law, I am going to deal with 
the admissibility or otherwise of the evidence of Mr Jan Brink. 

 [27]     The applicants' submission is that there is no reason why the evidence of Mr 
Brink cannot be admitted. It is contended that Mr Brink's investigation resulted 
in the production of the bank statements with the transactions which are not 
denied by the respondent, save to say that they were for legitimate business. 
The court concludes that the evidence of Mr Brink regarding the obtaining of 
the bank statements and the tracing of the flow of funds from the insolvent to 
other entities or individuals is admissible. This evidence relates to the bank 
statements and there is no prejudice to the respondent because he provides a 
justification for the transactions and he admits that payments were made by 
the insolvent to his company's account. 

Whether the applicants have proven a claim 

[29]      The applicants case is that they succeeded in proving the claim against the 
respondent and this requirement has been met. The amount sought to be 
recovered from the respondent is in excess of R11 000 000.00. The 
contention of the applicants is that funds were transferred from the estate of 
the insolvent to that of the respondent constitutes impugnable transactions as 
contemplated in the Insolvency Act, 1936. The estate of the insolvent is 
entitled to recover these monies as a result the insolvent estate is a 
substantial creditor of the respondent. 

[30]      The respondent also contends that there is no causal link between the 
applicants, Insolvent and the respondent. His argument is that the evidence of 
Mr Brink cannot be relied upon in the absence of the evidence that he has 



done an accounting to can conclude that the respondent owes R11 000 
000.00. He says that the applicant failed to make out a case on the founding 
affidavit. The applicants maintain that a proper case has been made on the 
papers and this statutory requirement has been complied with. The applicants' 
argument is that there is no legal requirement that the forensic investigator 
must have done accounting. 

[31]     The court agrees with the submission by the applicant that the respondent's 
argument on this requirement has no merit. Mr Brink in the course of his 
investigation obtained insolvent's bank statements indicating the flow of funds 
which were transferred from the insolvent's bank account to the respondent's 
company. The total amount of money paid from the insolvent to the 
respondent's company's account has been arrived based on the transactions 
reflected in the bank account of the respondent's company. The said 
calculation does not need one to have a diploma in accounting. 

[32]      The court makes a finding that the applicants have managed to prove on a 
balance of probabilities that they have a claim against the respondent. The 
amount claimed is above the minimum threshold. 

  

Whether an act of insolvency has been proven or the respondent is insolvent 

[33]     The applicants' submission is that the respondent has committed an act of 
insolvency. The respondent contends that the applicants have failed to 
distinguish their right based on an alleged liquid claim which grants 
them locus standi in terms of section 9 (1) of the Insolvency Act and the 
second requirement which requires an actual act of insolvency. The 
respondent's argument is that none of the requirements set out in section 8(1) 
of the Insolvency Act have been proven. This is clearly wrong, the applicants 
have stated in their supplementary affidavit and established two although they 
say they believe that the respondent has committed more than two acts of 
insolvency. 

Factually insolvent and advantage to creditors 

[35]     The applicants case is that they have proven that the respondent is factually 
insolvent in that his liabilities exceed his assets. The respondent contends 
that the applicants have failed to prove this requirement and there is no 
evidence presented that the respondent has committed an act of insolvency 
or that his estate is in fact insolvent and is asking the court to exercise its 
powers in terms section 12 (2) of the Insolvency Act to dismiss the 
application. I am persuaded from the evidence presented before me and I am 
satisfied that the applicants have been able to prove on a balance of 
probabilities that the respondent is both commercially and factually insolvent. 
The respondent has been unable to discharge evidential burden about being 
able to meet a demand of R11 000 000.00 or any realisable assets which 
exceeds his liability. 

[36]      The element which must be established that it will be to the advantage of the 
creditors if the respondent is sequestrated always presents a challenge. In the 
instant case the respondent contends that there is no evidence that if the 



court grants a sequestration it will be to the advantage of the creditors. The 
applicants contend that an investigation has been conducted to search if the 
respondent has employees but could not find any employees of the 
respondent. I am of the view that the applicants have proven that it will be to 
the advantage of creditors if the respondent is sequestrated In this regard the 
advantage, as a starting point, relies on the fact that the trustees would be 
empowered to investigate the extent of fraud and theft, and further follow the 
flow of funds from the respondent to other third parties' estates, specially 
through the invocation of the mechanisms contained in the Insolvency Act, 
1936, in order to recover monies from the individuals and/or entities. 
In Stratford v Investec Bank[12] where Leeuw AJ said "The meaning of the 
term 'advantage' is broad and should not be rigidified. This includes the 
nebulous 'not negligible' pecuniary benefit on which the applicants rely... The 
correct approach in evaluating advantage to creditors is for a court to exercise 
its discretion guided by the dicta outlined in Friedman. For example, it is up to 
the court to assess whether the sequestration will result in some payment to 
the creditors as a body, that there is a substantial estate from which the 
creditors cannot get payment, except through sequestration, or 
that some pecuniary benefit will redound to creditors". 

[37]      The court makes a finding from the evidence presented that the applicants 
have managed to prove all the three requirements.  

[56]      After a thorough reading of the papers and hearing the submissions of the 
respective parties, I am of the considered view that a final sequestration order 
should be granted. A declaratory order in terms of section 20(9) of the 
Companies Act[35] as amended, that Mukhawana & Mukhawana Supply and 
Logistic (Pty) Ltd be deemed not to be juristic person is warranted. An 
argument that the applicant's application is not made in terms of section 20(9) 
of the Act has no merit. This court may mero motu grant an order in terms of 
this section. See Ex Parte Gore and Others[36]. 

  

Costs 

[57]     Cost order is a matter which is within the court's discretion. Counsel for the 
applicant submitted that this matter is a complex matter and it deserved the 
appointment of two counsel and ask an order that a consequential cost order 
as a result of appointment of two counsel should be granted. The respondent 
was legally represented by one counsel in the matter. However, having read 
the matter and the applicable law, the request for a cost order for two counsel 
is justified. 

  

Order 

[58]      It is ordered that: 

[59.1.] The estate of the respondent is placed under final sequestration; 
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[59.2]  The respondent to pay costs of the applicant including the costs of two 
counsel. 

  

Carroll v Michael Carroll CC In Re: In the application for the Liquidation of: 
Michael Carroll CC (under supervision) (2018/22808) [2019] ZAGPPHC 74 (15 
March 2019)  

Business rescue-application for liquidation by BRP-application dismissed-plan 
approved  

This is an opposed application by the applicant, cited herein as a Close Corporation 
(under supervision), represented in these proceedings by the Business Rescue 
Practitioner, for an order that business rescue proceedings be discontinued and that 
the applicant be placed in final liquidation in the hands of the Master. The application 
is brought in term of the provisions of section 141(2)(a)(iii) of the Companies Act, 71 
of 2008 ('the Companies Act'). 

[2].       The application is brought by the duly appointed Business Rescue 
Practitioner of the applicant, Mr T G Nell, who deposed to the founding affidavit in 
support of the application. This application is closely linked and interrelated to a 
simultaneous application for the liquidation of Michael Carroll CC ('Michael Carroll 
CC'), being the first of three entities in respect of which Mr Nel is appointed as the 
Business Rescue Practitioner. Michael Carroll CC and the applicant herein are 
related in that the sole member in both these Close Corporations is Michael Carroll, 
who was responsible for these two entities being placed into Business Rescue. 

On the 2n d June 2016 the sole member passed a resolution that the close 
corporations commence with business rescue. Thereafter, Mr Nell was appointed as 
the Business Rescue Practitioner in respect of all three the Close Corporations, the 
third CC being MPC Boerdery CC ('MPC'). 

[4].       The sole member ('Carrol') opposed the applications inter alia on the basis 
that the requirements set out in section 141(2)(a)(ii) of the Act for the liquidation of 
the applicant have not been met. He takes issue with the Business Practitioner's 
conclusion that there is no reasonable prospect for the applicant to be rescued. It is 
the contention of Carroll that, in fact, the business has already been rescued insofar 
as the Business Rescue Plan, which was voted upon at a meeting of all of the 
Creditors and agreed to by all the relevant stakeholders, was duly implemented and 
the applicant complied with all of its obligations in terms of the plan. 

[5].       The business rescue plan was finally adopted on the 14th of September 2016 
in terms of section 151 of the Companies Act. In his report, incorporating the 
business rescue plan, the Business Rescue Practitioner expressed the following 
view: 
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'Whilst there is no possibility for the Close Corporation to continue its 
business activities, the possibility does exist to provide a better return for 
affected persons than what would transpire in liquidation. This alternative is 
provided for in section 128 of the Act.' 

  

[6].       Pursuant to the business rescue plan the assets of the applicant was sold 
and the net effect was that the sale of their assets did not result in the settlement in 
full of the debts of the applicant. As predicted in the business rescue plan, the only 
proven creditor, the Land Bank, received a dividend of 79 cents in the rand. 

[7].       On the 28th of March 2018, the Business Rescue Practitioner issued a notice 
in terms of section 141(2)(a)(i) of the Companies Act, advising all affected parties 
that he had concluded that there is no longer a reasonable prospect for the applicant 
to be rescued and that he intends commencing with liquidation proceedings against 
the applicant. The basis for these assertions on the part of the Business Rescue 
Practitioner was inter alia that, in his view , full payment of the claim by the Land 
Bank could not be achieved as envisaged in terms of the Business Rescue Plan. 

[8].       The applicant was established in 1996 and conducts its primary business 
within the farming and agricultural industry. During the course of February 2016, the 
Land and Agricultural Bank of South Africa (the Land Bank) demanded payment 
from the applicant of an amount of R26 910 478.93. On the 2nd June 2016 Carroll 
resolved that business rescue proceedings be commenced with. On the 6th of June 
2016 the Business Rescue Practitioner, Mr Nell, was appointed . On the 21s t of 
June 2016 the first statutory meeting of creditors was held at which the Land Bank 
was the only proven creditor. On the 15t h of August 2016 a second statutory 
meeting of creditors was held which was subsequently postponed to the 7th of 
September 2016 and again postponed to 14 September 2016. In both instances the 
postponements were occasioned by proposed amendments to the Business Rescue 
Plan by the Land Bank. On the 14th of September 2016 the Land Bank voted as the 
only proven creditor in favour of the Business Rescue Plan, as amended. 

[9].       In accordance with the basic plan envisaged in the accepted Business 
Rescue Plan as amended, the Business Rescue Practitioner proceeding to wind-
down the affairs of the applicant. He proceeded to sell all of the known assets. The 
proceeds derived from the aforesaid were paid over to the Land Bank, but the Land 
Bank was left with a shortfall of approximately R5 427 634.21. 

[10].     The Business Rescue Plan was accepted in terms of section 151 of 
the Companies Act on 14 September 2016. 

[11].     A central issue for decision in this application relates to the interpretation of 
the approved business rescue plan. Importantly, the question to be asked is whether 
the plan envisaged a compromise, which, once implemented, would have 
discharged the applicant from further indebtedness to its creditors for the balances 
due to them. Carroll is of the opinion that this was the case and that the question 
should be answered in the affirmative. The Business Rescue Practitioner is of the 
view that the implementation of the plan did not release the applicant from further 
indebtedness to its creditors. The Business Rescue Practitioner therefore contends 
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that the plan has not been implemented or even substantially implemented because 
given its wording the plan will only be implemented once the Land Bank is paid in 
full. 

[12].     The Business Rescue Practitioner cannot in the business rescue 
proceedings do anything further in order to assist the Land Bank to get what it wants 
namely payment in full. The Business Rescue Practitioner is accordingly of the 
opinion that a liquidator will be better equipped than a Business Rescue Practitioner. 

[13].     The case of the Business Rescue Practitioner is that a Business Rescue 
Plan could only be implemented in respect of MPC. In that matter the Land Bank 
was paid in full. The Business Rescue Plans in respect of Carroll Michael CC and 
the applicant could not be implemented, since the sale of assets could not return a 
100% settlement of the claims by the Land Bank as envisaged in terms of the 
Business Rescue Plans in its amended form. 

[14].     The Business Rescue Practitioner contends that the liquidation of the 
applicant will result in the appointment of a liquidator who can use the mechanisms 
of the Companies Act in liquidation to locate hidden movable assets, conduct 
investigations and enquiries to proceed with the pending litigation. 

[15].     Section 141(2)(a)(ii) of the Act provides as follows: 

'If, at any time during business rescue proceedings, the practitioner concludes 
that there is no reasonable prospect for the company to be rescued, the 
practitioner must ... apply to the court for an order discontinuing the business 
rescue proceedings and placing the company into liquidation'. 

  

[16].     Mr Van Nieuwenhuizen, Counsel for the Respondent, submitted that the 
aforesaid section may only find application when certain prerequisites are met. 

[17].     In terms of Section 128(1)(b)(iii) of the Act, 'business rescue' is defined as 
proceedings to facilitate the rehabilitation of a company that is financially distressed 
by providing for the development and implementation, if approved, of a plan to 
rescue the company by: restructuring its affairs, business, property, debt and other 
liabilities, and equity in a manner that maximises the likelihood of the company 
continuing in existence on a solvent basis. Alternatively, if it is not possible for the 
company to so continue in existence , results in a better return for the company's 
creditors or shareholders than would result from the immediate liquidation of the 
company. 

[18].     Section 128(1)(h) of the Act provides that 'rescuing the company' means 
achieving the goals as set out in the definition of 'business rescue' as per section 
128(1)(b) of the Act. 

[19].     In this matter, as was the case with the other two related entities, the 
business rescue proceedings constituted the development and implementation of a 
plan approved where it was not possible for the applicant to so continue in 
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existence. This means that the purpose of the business rescue proceedings was to 
achieve better returns for the creditors or shareholders then would result from the 
immediate liquidation of applicant. In other words, the business rescue plan 
envisaged the above alternative scenario and same was approved as required in 
terms of Section 150(2)(a)(iii) and (b)(vi) of the Act. 

[20].     It was submitted on behalf of Carroll that in terms of the approved business 
rescue plan Land Bank would receive a probable dividend of 79 cents in the rand 
compared with 31 cents in the rand should the applicant be liquidated. This was 
expressly provided for in the business rescue plan. The applicant made the 
aforegoing proposals and undertook to comply with its obligations in terms of that 
settlement. The Land Bank would, in consideration for the right to receive the 
amounts in terms of the business rescue plan, upon the applicant fulfilling the 
conditions contained in the business rescue plan, which confines Land Bank's right 
to claim payment from the applicant, so Carrol submitted, in terms of the business 
rescue plan. The proposed payment to Land Bank would be the proposed higher 
dividend compared with a dividend that would be achieved upon the liquidation of 
applicant. 

[21].     Clause 11.1 of the business rescue plan expressly provides and 
contemplates that the proceeds from the sale of the applicant's assets would be 
available for settlement of the claims of the Land Bank. The Land Bank approved the 
plan. Therefore, on the full implementation of the business rescue plan, the applicant 
would be released from its indebtedness for the amount owed to Land Bank. Mr Van 
Nieuwenhuizen therefore submitted that at the time when the full amount as set out 
in the business rescue plan had been paid, Land Bank's claim would become 
compromised. I find myself in agreement with these submissions. 

[22].     I am persuaded that the business rescue plan contemplated a compromise 
which was conditional upon the applicant meeting its obligations to Land Bank as set 
out in the business rescue plan, failing which, the full balance due to Land Bank in 
terms of Land Banks's original claim would be immediately due, owing and payable. 
The business rescue plan would come to an end upon all payments being made in 
terms of the business rescue plan. 

[23].     Therefore, in my judgment, having regard to the wording and the 
phraseology of the business rescue plan, it must be accepted that the approved 
business rescue plan expressly contemplated a settlement or compromise. 

[24].     The contention of the Business Rescue Practitioner that the business rescue 
plan contemplated that the full amount outstanding to Land Bank was to be paid is 
not sustainable. It flies in the face of the express wording of the plan. There is no 
express and unambiguous provision that full payment of all outstanding debts must 
be achieved in terms of the business rescue plan. Had the parties intended this 
agreement, they would undoubtedly have said so. 

[25].     Furthermore, if the business rescue plan in fact intended to record the extent 
of the payment required, it would have followed the same tenor of the remainder of 
its provisions, which were in fact very clear and exact. I therefore agree with the 
submission by Mr Van Nieuwenhuizen that the failure to expressly record the 
requirement for a complete payment of the outstanding debt of Land Bank is a 



deliberate change from the tenor of exactitude otherwise employed and must be 
accepted to have been done deliberately. 

[26].     In any event the interpretation contended for by the Business Rescue 
Practitioner, in my view, disregards completely the express wording of the plan. Our 
law requires meaning to be ascribed to every word and phrase used in a document. 
The interpretation of an instrument always starts by having regard to the ordinary 
syntax and grammar of words and phrases. 

[27].     The context in which the plan was hedged also belies the interpretation 
contended for by the Business Rescue Practitioner. The circumstances surrounding 
the adoption of the business rescue plan, notably the fact that the final plan was 
approved only after same incorporated certain proposals by the Land Bank, support 
the interpretation contended for by Carroll. In that regard, the business rescue 
practitioner's subsequent conduct in preparing and finalising the first and final 
liquidation and distribution account, is instructive ad lends credence to Carroll's 
contention that all three business rescue plans were to be considered jointly in 
determining whether Land Bank's debt would be compromised. 

[28].     Once the dividend sought to be achieved in terms of the business rescue 
plan was realised, the applicant would then be 'rescued' as envisaged by Sections 
128(1)(b)(iii) and (h) as a dividend better than that which would have been achieved 
in the case of a liquidation. 

[29].     In the premises, I am of the view that the provisions of section 
141(2)(a)(ii) of the Companies Act do not find application in this matter. There exist 
no plausible reasons for the Business Rescue Practitioner to have come to the 
conclusion that there is no reasonable prospect for the applicant to be rescued. By 
all accounts, the applicant had in fact been rescued by the implementation of an 
approved and adopted business rescue plan. The fact that the main creditor, nay the 
only creditor, was unhappy ex post facto with the outcome of the implementation of 
the business plan is irrelevant. Once the plan had been approved the applicant was 
well on its way to being rescued, and it was assisted in that regard by a compromise 
which had been brokered as part of the business rescue plan. 

[30].     The application of the applicant for its liquidation therefore stands to be 
dismissed. 

 Costs 

[31].     It was argued by Mr Van Nieuwenhuizen that the costs de bonis 
propriis should be awarded against the Business Rescue Practitioner . In launching 
this application for the liquidation of the applicant, so the argument went, he acted 
mala fide. 

[32].     I am not persuaded that a proper case has been made out for such an Order. 
It may be that Mr Nel was somewhat overzealous, whilst under pressure from the 
Land Bank, and in his mind he may genuinely have believed that he was acting in 
the interest of the applicant and its creditors when he launched this application. 
However. I do not believe that it has been demonstrated that he acted ma/a fide. 
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[33].     In the exercise of my discretion, I therefore intend ordering the applicant 
(under supervision) to bear the cost of the application. 

  

Order 

In the result, I make the following order:- 

1.           The applicant's application for its liquidation be and is hereby dismissed. 

2.          The applicant (under supervision) shall pay, Mr Michael Carrol's cost of this 
opposed application. 

 

Davies v Van den Heever NO (16865/17) [2019] ZAGPJHC 59 (1 March 2019) 

Insolvent-section 21 of the Insolvency Act 24 of 1936-Property of the wife-applies to 
have her estate released from the insolvency proceedings-wife succeeds against 
trustee 

[1] The applicant, Mrs Davis, who is married out of community of property to Mr 
Davis seeks an order in terms of section 21 (1) of the Insolvency Act, (the Act) to 
have a portion of the estate which, she contends belongs to her, released from her 
husband’s insolvent estate. 

[2] The proceedings were instituted following the order which sequestrated the estate 
of Mr Davies (the insolvent) on 19 April 2016 under case number 45769/2014. The 
applicant and her insolvent husband married out of community of property on 3 April 
1998 in terms of the Matrimonial Property Act,which marriage still subsists. The 
estate was finally sequestrated on 19 April 2016. 

[3] Following the sequestration of the estate, Mr TW Van Der Heerver of D &T trust 
(Pty) Ltd was appointed the trustee of the insolvent estate under the Master of the 
High Court's reference number G284 4/2016. 

[4] On 27 February 2017, the applicant was served with notice in terms of section 21 
(5) of the Act. In terms of the notice, the trustee informed the applicant that he 
intended to realise the matrimonial home situated at […] S. Street, Oaklands (the 
Oaklands property) in terms of section 21 (3) of the Act. This is the property which 
the applicant claims ownership thereof and thus contends should be released from 
the insolvent estate. 

[5] The applicant's case is that the above property with its contents should be 
released from the insolvent estate because it belongs to her and not the insolvent. 

[6] According to the applicant the property was purchased from the proceeds of 
another property which she previously owned at ERF number […] Abbotsford. She 
sold that property for R4.1million and then bought the property at Oaklands for the 
sum of R5 500 000, 00. 

[7] In contending that the property was always intended to be hers, she relies on the 
Windee and the Transfer Deed. 



[8] During July 14 July 2011, Romicon Construction CC effected renovations to the 
property at the cost of R1 957 760.33. The value of the contents of the property 
which the respondent seeks to realise is R2 597 043.43. The total value of the 
property which the respondent seeks to realize, according to the applicant is the sum 
of R 10 034 803.80. 

[9] In brief, the applicant contends that she purchased the property together with its 
contents in her capacity and it is for that reason that the property and its contents 
need to be released from the insolvency proceedings. 

 The respondent's case 

[10] Mr Van der Heever, the insolvency practitioner, deposed to the answering 
affidavit in support of the respondent’s case. He confirms the order made in favour of 
ABSA Bank Limited against the insolvent in the sum of R15 414 597, 66 during 
September 2009. 

[11] Following the above order, ABSA instituted provisional sequestration 
proceedings against the insolvent during February 2016, which was finally, as stated 
above, confirmed on 19 April 2016. 

[12] The essence of the respondent's case is that the insolvent and the applicant 
have colluded to prejudice creditors and potential creditors of the insolvent. 

[13] The allegation of collusion between the insolvent and the applicant is alleged to 
have arisen in the following circumstances: 

a) All bond payments in respect of the Abbotsford property and the Oaklands 
property were paid for by the insolvent. 

b) Payment for the Oakland’s property was paid from monies obtained by the 
insolvent from an entity known as Delta Forklifts and his monthly salary which 
was paid into the applicant's account. 

c) The applicant received R600 000.00 from Delta and two other amounts 
from the insolvent’s account on 3 December 2015 in the sums of R120 000 
and R50,000.00. 

d) The invoices for the payment of renovations done at Oaklands property, 
issued by Romicon Construction were issued to the insolvent and further that 
payment on the renovations does not reflect on the applicant's bank 
statement. 

e) The insolvent’s mother advanced money to the applicant which in reality 
was on behalf of the insolvent. 

f) The applicant's affairs, including running both of their bank accounts were 
attended to by the insolvent. 

g) The applicant could not have afforded the payment for the properties from 
the salary she received as a teacher including the fact that she ceased 
teaching in 2000 when she opened the business of arranging children's 
parties. 

h) Specific contents of the Oaklands property were supplied by David 
Muirhead and Association at the costs of R61 000.00 and R23,000.00 paid for 
by the insolvent. 



i) The insolvent signed the contract for the architectural alterations and 
additions to the Oaklands property. 

[14] The respondent also relied on the answers made during the section 152 inquiry. 
In addition to all the other points made about the inquiry, the respondent placed 
emphasis on the fact that the applicant failed to attend the inquiry. It is common 
cause that despite the subpoena the applicant did not attend the enquiry but 
submitted a sick note from a doctor which she relied on as an explanation of why she 
could not participate in the inquiry. It was alleged based on what was said by the 
insolvent at the investigation that she, however, was still able to lead a "normal life," 
of attending at shopping malls and restaurants. 

[15] The other issue raised by the respondent is that the applicant failed to disclose 
certain facts in her application such as monies  from a business venture with Delta 
Forklifts and also the salary of the insolvent which was paid into her account salary, 
during December 2013, in the amounts of R120 000,00 and R 50 000,00. 

[16] The respondent further submitted that Romani Construction which carried out 
the renovations at Oaklands property was paid R554 223, 58 in cash. The instruction 
to renovate the property was made by the insolvent. There are other amounts 
allegedly paid to Romani CC which were not paid from the applicant's bank account. 

[17] There are also other items in the Oakland’s property in the sums of R61 000.00 
and R23 000.00 purchased from David Muirhead which were paid for by the 
insolvent. 

[18] As indicated above this application is made in terms of s 21(1) of the Act which 
provides that the effect of sequestration of the separate estate of one of the spouses 
married out of community of property shall upon the appointment of a trustee, vest in 
the trustee. This means that the separate estates of the solvent spouse vests in the 
trustee in the same way as that of the insolvent spouse. 

[19] Following his appointment, the trustee notified the applicant of his intention to 
realise the Oakland property and its contents in terms of s 23 (1) of the Act.  

[20] In terms of s 21 (2) of the Act the trustee is obliged to release the property of the 
solvent spouse upon proving that:  

a) The solvent spouse acquired the property during the marriage to the 
insolvent spouse by a title valid against the creditors of the insolvent spouse 
or; 

b) To be safeguarded in favour of a solvent spouse by s 28 of the Act or by 
the Insurance Act of 1923; 

c) To have been acquired with any such property belonging to the solvent 
spouse or with the income or proceed thereof. 

[21] The onus in proceedings of this nature, as stated in Beddy No v Van der 
Westhuizen, [3] is for the solvent spouse to show that the true transaction that 
resulted in the acquisition of the property in question was valid and conferred a valid 
title on him or her. In other words, the solvent spouse in seeking to have an estate 
released from the insolvency proceedings has to demonstrate the true validity of her 
title and its validity against creditors of the insolvent. Put in another way the solvent 
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spouse has to show that the transaction (s) under which she acquired the property 
was not simulated, or designed to defeat the rights of creditors.[4] 

[22] Once the solvent spouse has discharged the onus of showing that the property 
in question was not acquired by improper methods intended to prejudice the 
creditors, the trustee is obliged to release such property from the insolvency 
proceedings. The property would, in other words, have been acquired by the solvent 
spouse through her or his resources during the marriage and such acquisition would 
have vested on his/her a valid title against the creditors of the insolvent spouses.[5] 

 

Evaluation 

[23] As stated above, the respondent opposed the applicant's application on the 
basis that an inference should be drawn from how the applicant and the insolvent 
conducted their affairs and that in doing so they colluded to prejudice creditors and 
or potential creditors of the insolvent. The contention is partly based on the manner 
which the insolvent and the applicant conducted their financial affairs. He placed 
emphasis more particularly on the fact that the two parties utilise the same bank 
account and the fact that payment of the applicant's properties was done by the 
insolvent. 

[24] There seemed to be no dispute as to the sources of payments for the Oaklands 
property, together with its renovation. The payments were effected in the following 
manner: 

a) The proceeds of aborts for the property, in the sum of R3 050 000.00; 

b) The first Ned Bank mortgage found in the sum of R2 505 700.00; 

c) The second  Ned Bank mortgage bond in the sum of R 1 500 000.00 and; 

d) Cash payment of R 554 223.57. 

[25] It does also appear from the above that the first payment for the Oaklands 
property came from the proceeds of the previous property, which was owned by the 
applicant – Abbotsford property and the two mortgage bonds obtained from 
Nedbank. 

[26] The remaining issue is whether the insolvent or his mother made the balance of 
the payment for the property. The version of the applicant is that the loan was made 
to her by the insolvent's mother. 

[27] The insolvent’s mother indicated during the inquiry that she loaned money to the 
applicant without inquiring as to what it was for and that it was not in writing. The 
applicant told her that she would repay the money upon the sale of the Oaklands 
property. 

[28] Having regard to the papers before this court I find no basis to reject the version 
of the applicant that the loan was made to her by the insolvent’s mother. 

[29] The inference sought by the respondent that the loan made to the applicant was 
effectively made to the insolvent is in my view far-fetched and stands to be rejected. 

[30] The proposition that the alleged collusion between the two should be inferred 
from the fact that the payment of the bond was effected by the insolvent is 
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unsustainable. There is in this respect, no principle that parties married out of 
community of property cannot support each other in the running of the family affairs 
and also each other's affairs during the marriage. 

[31] In concluding that there was no collusion to prejudice the creditors consideration 
has to be given to the fact that the antenuptial contract was concluded in April 1988 
and the sequestration of the insolvent took place in February 2016. 

[32] It has not been disputed that since the time of the marriage the insolvent has 
been fully involved in assisting the applicant with the running of the affairs of her 
estate. There is no evidence that the insolvent's involvement from the beginning of 
the marriage with the affairs of his wife was done in anticipation of insolvency. 

 Failure to attend the inquiry by the plaintiff 

[33] As indicated earlier in this judgment the respondent contended that an adverse 
inference should be drawn against the applicant for failing to attend the inquiry and 
answer questions about the property she claims should be released from the 
insolvent estate. The inquiry was conducted in terms of s 152 of the Act, and the 
relevant portion thereof provides as follows: 

“If at any time after the sequestration of the estate of a debtor ... the Master is 
of the opinion that the insolvent ... is able to give any information which the 
Master considers desirable to obtain ... he may by notice in writing delivered 
to the insolvent ... summon him to appear before the Master or before a 
magistrate or an officer in the public service mentioned in such notice ... and 
to furnish the Master or the officer before whom he is summoned to appear 
with all the information within his knowledge concerning the insolvent or 
considering the insolvent's estate or the administration of the estate.” 

[34] The authorities are in agreement that the inquiry in terms s 152 of the Act is 
simply an investigative procedure which does not envisage a finding or determinative 
of a person’s rights.[6] This being the case I find no basis to draw a negative 
inference for the non-attendance of the inquiry by the applicant. In any case, even if I 
were wrong in this regard, I would still not have made the inference because there is 
insufficient information to determine whether the applicant’s absence was wilful. The 
report before this court is that she produced a medical certificate as an excuse for 
not attending the hearing. There are no details as to what the sick certificate said. 
There is also no information that she was warned of the consequences of her failure 
to attend despite her health condition. 

[35] In light of the above analysis, I find that the applicant has made out a case for 
the relief sought, and accordingly the application stands to succeed. 

[36] In the premises the following order is made: 

1. The respondent is ordered to release the property situated at […] S. Street, 
Oaklands, Johannesburg and its contents from the insolvency 
proceedings  instituted against the insolvent in terms of section 21 (4) of the 
Insolvency Act 24 of 1936. 

2. The respondent is to pay the costs of these proceedings. 
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Body Corporate of the Santa Fe Sectional Title Scheme No 61/1994 v Bassonia 
Four Zero Seven CC (35593/2018) [2019] ZAGPJHC 54 (6 March 2019)  

Liquidation application-claim contested-return date-application dismissed 

Before me are two applications. The first is for the final winding up of Bassonia Four 
Zero Seven CC (“Bassonia”) brought by the Body Corporate of the Santa Fe 
Sectional Title Scheme (“Santa Fe”). The second is an application to set aside Santa 
Fe’s application for the allocation of the winding up application for hearing on the 
opposed motion roll in terms of Rule 30 (1) of the Uniform Rules of Court. 

[2] I deal with the second application first for two reasons. It is interlocutory by 
nature. It is also dispositive of the winding up application in the event that I find for 
Bassonia. 

[18] In paragraph 23 to 26 of the answering affidavit, Bassonia denies that it is 
indebted to Santa Fe. It points to discrepancies in the amounts allegedly owed as set 
out in these proceedings and those hitherto instituted by Santa Fe in the Magistrate’s 
Court. Bassonia defended the relevant actions. Further, the alleged debt is the 
subject of pending arbitration proceedings. In reply, Santa Fe barely denies that 
there are discrepancies between the amounts in these proceedings and in the 
Magistrate’s Court proceedings. It contends that the Magistrate’s Court proceedings 
were withdrawn because the claims were resolved in its favour in arbitration 
proceedings. To its replying affidavit, Santa Fe attached an arbitration award made 
on 13 December 2011, for the payment to it by Bassonia of R63, 167.17 plus interest 
and punitive costs. 

[19] Santa Fe denies the rest of the allegations leaving the court in the dark as to 
how it arrives at the amounts it seeks to base its locus standi on. Astonishingly, 
Bassonia’s averment that it settled the arbitration award is also met with a bare 
denial. Its invitation to Santa Fe to show how the settlement relates to the alleged 
debts is ignored. From the statements of accounts Santa Fe filed, it appears that the 
substantial amounts it claims relate to historical debt that arose prior to March 2015. 
The statements reflects additional amounts levied between then and September 
2015. The balance allegedly owed is derived from these statements. 

1. The rule nisi is discharged. 

2. The application is dismissed with costs. 

  

Van Staden and Others NNO v Pro-Wiz (Pty) Ltd (412/2018) [2019] ZASCA 7 (8 
March 2019) 

Business rescue application – close corporation in liquidation – liquidators cited as 
respondents – entitled to oppose application – service on corporation to be effected 
on liquidators – s 131(6) of Companies Act 71 of 2008 not disentitling the liquidators 
from opposing the application – proceedings brought in order to prevent interrogation 
under s 418 of Companies Act 61 of 1973 and delay winding up – such an abuse of 
process justifying a punitive order for costs 

Gauteng Division of the High Court, Pretoria (Mokose AJ, sitting as court of first 
instance) it is ordered that: 
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1 The appeal is upheld with costs, such costs to include those consequent 
upon the employment of two counsel. 

2 The order of the high court is set aside and replaced by the following order: 

‘The applicant is ordered to pay the costs of the first, second and third 
respondents on the scale as between attorney and client.  

The appellants are the liquidators of Oljaco CC, which was placed in provisional 
liquidation in February 2015 and final liquidation in May 2015. In April 2016 the 
respondent, Pro-Wiz (Pty) Ltd, applied to place Oljaco under business rescue. The 
liquidators and SARS opposed that application. It was due to be heard on 14 August 
2017, but Pro-Wiz withdrew it two days before the hearing without explanation. They 
did not tender the liquidators’ costs so the liquidators applied for such an order in terms 
of the rules of court. It was refused. 

The SCA today upheld an appeal against a decision by the Gauteng Division 
of the High Court, Pretoria and set aside its refusal to award the liquidators their costs. 
When the application was brought it had to be served upon the close corporation and 
the liquidators had been cited as such for that reason. Once they were cited they were 
entitled to oppose the application if, in their judgment, that was in the interests of 
creditors and the close corporation. The high court’s reasons based upon s 131(6) of 
the Companies Act 71 of 2008 that the effect of the application for business rescue 
was to remove the liquidators powers to represent the company and administer its 
affairs was incorrect in law. The application for business rescue was an abuse of both 
court process and the business rescue procedure. In those circumstances the SCA 
upheld the appeal with costs and substituted the high court’s order with an order that 
Pro-Wiz pay the liquidators’ costs on an attorney and client scale. 

Van Tonder v Presiding Magistrate, Somerset West and Others (13282/18) 
[2019] ZAWCHC 26 (5 March 2019) 

Interrogation-urgent application for stay of-costs 

 This is a judgment about the liability for the payment of costs which were reserved 
on 7 November 2018 after an order was made directing the applicant (“Van Tonder”) 
to attend an insolvency interrogation by the second respondent (“the trustee”) before 
the first respondent (“the Magistrate”). Because it is only the determination of costs 
which falls to be considered it is trite that the court will decide the case along broad 
and general lines without a full hearing on the merits. That having been said, an 
award for costs remains within the discretion of the court, which discretion must be 
exercised judicially after consideration of all the relevant factors.  

BRIEF SYNOPSIS OF BACKGROUND FACTS 

[2] Van Tonder was previously a director of 2 companies – The Buying Exchange 
Company (Pty) Ltd and Neonbel 21 (Pty) Ltd – which had a business relationship 
with a Mr. L.J.J Grobbelaar and his wife Ms. E.E Grobbelaar who were both 
sequestrated. In accordance with his statutory functions the trustee sought to 
interrogate van Tonder before the Magistrate in terms of s65 of the Insolvency Act 
specifically with reference to the activities of the Grobbelaar’s. 

[3] From a relatively early stage it seems that van Tonder exhibited some reluctance 
to be interrogated. For example, at a meeting before the Magistrate on 29 



September 2016 his attorney, Mr. Hurter, indicated that before any interrogation 
could commence van Tonder required a list of relevant documents so as to 
adequately prepare himself. At reconvened meetings before the Magistrate on 12 
December 2016 and 26 January 2017 van Tonder was apparently present but was 
not called to testify. 

[4] On 20th April 2017 certain of the parties (excluding van Tonder) were not present 
and the matter was further postponed to 10 August 2017. Van Tonder says that he 
was not specifically warned by the Magistrate to appear again on that date but only 
informed of the necessity for a postponement. Van Tonder was irked by this because 
he had had to return from his holiday home to attend the enquiry only to be told that 
the matter could not continue due to the absence of some of the lawyers. In the 
result, Mr. Hurter took up the question of witness fees and travelling expenses with 
the trustee’s attorney, Mr. Theron (the third respondent herein) in a letter dated 
26th May 2017. 

[5] After much to-ing and fro-ing the trustee’s attorney eventually paid an amount of 
R4518 into Mr. Hurter’s trust account on 11 August 2017 in settlement of witness 
fees. This was the day after the proposed resumption of the enquiry at which van 
Tonder was not present. Van Tonder did not attend further meetings 9 November 
2017 or 14 December 2017, alleging that he had not been advised thereof and so 
the matter dragged on without his appearance being secured. 

[6] Eventually, the Sheriff was instructed to serve a fresh subpoena on van Tonder to 
appear at the enquiry on 1 March 2018. His attempt to do so at van Tonder’s 
business premises in Bellville on 13 February 2018 was only successful to the extent 
that an employee (who refused to furnish her name) told him that van Tonder was 
overseas and that the date of his return was unknown.  

[7] On 22 February 2018 a further attempt at service of the subpoena was made at 
van Tonder’s residential address in Durbanville by affixing it to the front gate after 
access to the premises could not be obtained. The return of service reflects 6 
previous attempts at service when the premises were locked and one occasion upon 
which the Sheriff was informed by an unknown woman that van Tonder was away. A 
photograph of the subpoena attached to the founding papers shows that it was firmly 
secured to the gate and could hardly not have come to the attention of the occupants 
of the house. Notwithstanding these returns, the Magistrate declined to issue a 
warrant for the arrest of van Tonder when he failed to appear on 1 March 2018 and 
directed that a new subpoena be served. 

[8] Fresh documents were drawn requiring van Tonder’s appearance before the 
Magistrate on 20 April 2018. Attached to that subpoena was a list of documents that 
he was required to bring along. Once again an attempt at service at the commercial 
premises associated with van Tonder was stymied on 6 April 2018 with a similar 
response as before, while service at his residence in Durbanville on 5 April 2018 was 
again effected by attachment to the gate. When van Tonder did not appear on 20 
April 2018 the Magistrate issued a warrant for his arrest and postponed the 
interrogation to 31 May 2018. 

[9] On that day van Tonder did not appear either and the Magistrate chairing the 
interrogation (a different person to that that who had presided on 20 April 2018) 
cancelled the existing warrant and issued a fresh warrant of arrest, directing the 
Sheriff to bring van Tonder before the Magistrate on 26 July 2018 when the enquiry 



was scheduled to continue. The Sheriff duly complied with the directions of the 
Magistrate and took van Tonder into custody on 26 June 2018 under the supervision 
of the SA Police Services. He was taken through to the Somerset West Magistrates’ 
Court where he was held in a communal cell with ordinary awaiting trial prisoners. 
Later that day van Tonder appeared before the Magistrate who ordered his release 
from custody and warned him to appear again on 26 July 2018. 

[10] Van Tonder relates how he was threatened with violence and sexual assault 
while in the communal cell and says that he ultimately consulted a psychologist, Dr 
Rossouw, as a consequence thereof. The upshot of that intervention was a 
diagnosis of Post Traumatic Stress Disorder (“PTSD”) and a recommendation by Dr 
Rossouw that Mr. van Tonder not return to court as he might suffer further 
psychological stress by being associated with that venue and, in addition, that he not 
be interrogated until his condition had been treated – a period of 10 to 14 weeks was 
envisaged in that regard. 

[11] Mr. Hurter therefore communicated with Mr. Theron in an endeavor to secure an 
undertaking that van Tonder be excused from attendance before the Magistrate on 
the 26th July 2018. He was unsuccessful in that regard and Mr. Theron demanded 
that van Tonder present himself as instructed by the Magistrate. Fearing the worst 
and anticipating further psychological injury if he were to return to the environs of the 
Somerset West court, van Tonder launched an urgent application in this court on 26 
July 2018 seeking relief to the following effect. 

(1)  That the trustee and Mr. Theron be prohibited from applying for a warrant 
of arrest for van Tonder’s failure to appear for interrogation before the 
Magistrate on 26thJuly 2018 until such time as Dr Rossouw had furnished a 
report that he was fit to attend such a meeting; 

(2)  That the Magistrate be directed not to issue such a warrant in the event 
that van Tonder failed to appear; and 

(3)  That the trustee and Mr. Theron be directed to pay the costs of the 
application de bonis propriis in the event of opposition. 

[12] The matter was heard urgently during the winter recess and the presiding judge 
required the attendance of Mr. Theron and the trustee’s counsel, Mr. van der Walt, 
before an order would be considered. After discussing the matter with the judge in 
chambers the parties took an order by agreement which provided for – 

(1)  An undertaking by the trustee and Mr. Theron not to apply for the arrest of 
van Tonder to his failure to appear at the Magistrates Court on 26 July 2018 
pending the further hearing of this application; 

(2)  A timetable for the filing of supplementary founding papers and answering 
and replying affidavits; 

(3)  The reservation of costs; and 

(4)  The postponement of the matter to the semi urgent roll for hearing on 7 
November 2018. 

[13] As set out above, the main issue was resolved in terms of an agreed order on 7 
November 2018 - essentially that the trustee would interrogate van Tonder at the 
offices of his attorneys in the presence of a presiding officer duly appointed by the 



Master. One would have hoped that such an order would have put paid to the 
dispute but of course as is so often the case the ever-important question of costs 
remained and was hotly debated by counsel before me. 

 

 [17] In the result, there is much to be said for an order that, notwithstanding a 
measure of overall success in the application, van Tonder should carry the costs can 
by virtue of his unwarranted brinkmanship against his opponent’s attorney. However, 
that is not the end of the affair. 

[18] One must also ask whether the bringing of the urgent application on 26 July 
2018 could have been avoided. I have little doubt that van Tonder’s prevarication 
and patent attempts to evade service of the subpoenas on him were a contrivance to 
avoid the inevitable. And, it may be said that he received his comeuppance in 
spades when he was eventually arrested and taken through to the Magistrate under 
the warrant of arrest of 20 April 2018. On that score it should be pointed out that the 
instructions of Mr. Theron to the Sheriff were expressly to avoid the incarceration of 
van Tonder in the police cells, no doubt mindful of the horror stories which abound 
about the fate of white collar criminals being attacked and molested by the common 
or garden variety when in collective custody. 

[19] The diagnosis of PTSD by Dr Rossouw was attacked in the answering papers 
by Dr Panieri-Peter, an eminent forensic psychiatrist in the city. She points out in an 
affidavit dated 20 September 2018 that Dr Rossouw was initially consulted by van 
Tonder in a therapeutic capacity and that any confirmed diagnosis of PTSD ought 
thus to have been left up to an independent psychiatrist with forensic experience. Dr 
Panieri-Peter also highlights concerns regarding van Tonder’s potential for 
malingering, not an unreasonable position to take in light of the background 
circumstances of the matter. 

[20] But at the end of the day, the launching of this application achieved two results. 
Firstly, it ensured that van Tonder was not exposed to any risk whatsoever of 
potential psychological harm by being excused from attending at the alleged source 
of his alleged injury. To that extent I suppose it may be said that the application was 
warranted. However, as a consequence of that which transpired subsequent to the 
initiation of this application, van Tonder’s reluctance to be subjected to lawful 
insolvency interrogation was overcome. In this regard it might therefore be said that 
on the first outcome van Tonder has achieved a fair measure of success while on the 
other hand the trustee has been able to discharge his statutory function and has 
similarly been successful in his overall stratagem. 

 

CONCLUSION 

[21] In the result there are those (other than the legal representatives who, no doubt, 
have been handsomely rewarded for their professional services) who will claim to 
have been successful in this spat. In my view, the applicant’s measure of success 
falls to be off-set by the unwarranted step of persisting in a claim that contemplated 
that personal costs orders should be made against professionals acting in their 
representative capacities. In the result, it seems to me to that the fairest and most 
equitable order is that no party be mulcted in costs.  



 

 

 

Master of the High Court, Western Cape Division, Cape Town v Van Zyl 
(A276/2018) [2019] ZAWCHC 23 (6 March 2019) 

 

Liquidator-removal by Master-court set aside-review application by the Master-.  It is 
clear that the Master misdirected herself as to what the concept of fiduciary duty 
involves 

This appeal had its genesis in a decision by the Master of the High Court, Cape 
Town, to remove Christopher Peter van Zyl from office, in one fell swoop, as the 
liquidator (actually co-liquidator) of more than 100 companies.  The Master made the 
decision exercising the power vested in her by s 379(1) of the Companies Act 61 of 
1973 (‘the 1973 Companies Act’)  Van Zyl took the Master’s decision on judicial 
review.  His application, which came before Engers AJ at first instance, was partly 
successful, in that the Master’s decision was set aside in respect of all but ten of the 
affected appointments.  With the leave of the court a quo, the Master comes on 
appeal against that part of the judgment that went against her, and Van Zyl cross-
appeals against the decision at first instance not to interfere with the Master’s 
decision to remove him from office in ten of the companies. 

The nature of the review, with particular reference to the pertinent constraints 
on the exercise by the Master of the powers conferred in terms of s 379(1) of 
the 1973 Companies Act 

[2] The application to the court a quo was brought both in terms of s 151 of the 
Insolvency Act 24 of 1936 and s 6 of the Promotion of Administrative Justice Act 3 of 
2000 (‘PAJA’).  The provision in the Insolvency Act is of application, by virtue of 
s 339 of the 1973 Companies Act, in respect of the liquidation of companies that are 
being wound up because they were unable to pay their debts.  

[3] It is generally accepted that s 151 of the Insolvency Act provides for a review in 
the very widest sense.  It has been characterised as being of the third type of review 
identified by Innes CJ in Johannesburg Consolidated Investment Co v Johannesburg 
Town Council 1903 TS 111, being a proceeding in which the court may enter upon 
and decide the matter de novo, exercising not only the powers of a court of review in 
the legal sense, but also having the functions of a court of appeal, with the additional 
privileges of being able, after setting aside the decision arrived at by the tribunal or 
functionary concerned, to deal with the whole matter upon fresh evidence as if it 
were the decision-maker of first instance.  A review in terms of s 151 therefore 
affords scope for the court to enter into the merits of the impugned decision in a way 
that would not be permissible in conventional administrative law review. 

[4] The obvious question then was why the dual basis for the application under both 
the Insolvency Act and PAJA if s 151 has wider breadth than s 6 of PAJA?  Van Zyl’s 
counsel (Mr Muller SC, assisted by Ms Reynolds) explained that resort had been had 
to s 6 of PAJA in respect of those matters, such as the winding up of Asch 
Professional Services (Pty) Ltd, in which the liquidation of the company concerned 
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had followed on grounds other than the company’s inability to pay its debts, and to 
which s 151 of the Insolvency Act therefore did not apply.  The difficulty is that in the 
respect of the vast majority of the affected liquidations the record gives no 
particularity as to what the grounds for the winding-up orders were, or even of the 
names of the companies or close corporations concerned.  Experience suggests 
however, that most of the liquidations are likely to have followed on the corporations’ 
inability to pay their debts.  That, no doubt, explains why counsel gave so much 
prominence in their submissions to the reach of s 151 in the current proceedings. 

 [100] The only thing that Van Zyl was confessedly ignorant about was that the 
agency fee in respect of the funds held on fixed deposit was not included in that 
reflected on the call account statements.  However, there is nothing to indicate that 
the fees debited in favour of BLM, whether in respect of the funds held on call or 
those invested on fixed deposit, in point of fact differed from what Van Zyl had 
agreed to.  They were calculated on an agreed percentage basis with reference to 
the total amount of money invested at any time in Nedbank’s Corporate Saver.  Van 
Zyl’s failure to notice that the BLM fees reflected on the bank statements that he 
received in respect of the funds invested on call were significantly less than what he 
should have expected to be debited on the total sum of the funds he had invested 
was remiss, but it in no way adversely affected the actual administration of the 
winding-up of the companies concerned in any way that was shown in the 
evidence.  It had no bearing or effect on the amount of the proceeds of the 
realisation of the companies’ assets that was available for distribution to 
creditors.  Ironically, the only practical consequence of Van Zyl’s shortcoming in this 
connection, apart from his defective reporting in the liquidation accounts, was that he 
under-calculated the liquidators’ fee entitlement in respect of interest earned 
because he calculated the amount on the net interest instead of on the gross interest 
as permitted in terms of the tariff. 

[101] For all these reasons I consider that the Master’s finding that Van Zyl’s conduct 
evinced ‘serious contraventions’ of s 394 of the 1973 Companies Act was 
wrong.  Were she minded to take punitive steps against the liquidators for their 
negligent omission to check the correctness of the fees paid to BLM and to report the 
full fees paid in respect of the funds invested on fixed deposit in the liquidation and 
distribution accounts, an appropriate and suitably proportionate means of doing so 
would have been to disallow all or part of the liquidators’ fees based on the returns 
earned on the investments that were inadequately vouched and reported. 

[102] The Master’s finding that Van Zyl had ‘contravened’ s 394(7) of the 1973 
Companies Act was fundamentally misdirected.  It is not a provision that is capable 
of being contravened.  It is a provision that empowers the Master to penalise a 
liquidator for using the assets of a company in liquidation for purposes other than the 
benefit of the company, or for failing to timeously deposit moneys received by the 
liquidator for the company’s account into its bank account.  The Master did not see fit 
to impose any such penalty in the ten matters under consideration in the cross-
appeal, and her invocation of s 394(7) was therefore an irrelevant distraction 
premised on a material misdirection in respect of the applicable law.  All that is 
germane in this connection is the Master’s factual finding that the payment of fees to 
BLM was an application of the companies’ funds other than for the companies’ 
benefit.  That finding was inconsistent with the evidence, and entirely devoid of merit. 

Order 



[126] The court a quo did not incorporate in its order reviewing and partly setting 
aside the Master’s decision a direction remitting any aspect of the matter for 
reconsideration by the Master (see s 8(c)(i) of PAJA).  I do not think that there was 
anything amiss in that omission.  It is not obvious that there is any aspect of the 
matter that specifically requires reconsideration.  Certainly, there was nothing in the 
judgment of the court a quo, nor is there anything in this judgment, that prohibits the 
Master from continuing to exercise her powers of supervision in respect of any of the 
estates that are under Van Zyl’s administration.  The only effect of our judgment is to 
reinstate Van Zyl to his position as liquidator of the corporations in liquidation 
affected by the Master’s impugned decision.  It is not open to the Master to revisit 
her decision to remove him from any of those appointments on any of the grounds 
set out in her letter of 31 August 2017. 

[127] The following order is made: 

i. The appeal is dismissed with costs, including the costs of two counsel. 

ii. The cross-appeal is upheld with costs, including the costs of two counsel. 

iii. The order made by the court a quo is set aside and substituted with an 
order in the following terms: 

a) The decision by the Master of the High Court, Cape Town, dated 
31 August 2017, purportedly in terms of s 379(1) of the Companies Act 
61 of 1973, to remove Christopher Peter van Zyl from office as 
liquidator of – 

i. Asch Professional Services (Pty) Ltd, 

ii. Kingsfield Aviation Leasing Five (Pty) Ltd, 

iii. Elprom Electronic Product Manufacturers (Pty) Ltd, 

iv. Aquila Insurance and Healthcare Consultants (Pty) Ltd, 

v. Erf 1252 Marine Drive (Pty) Ltd, 

vi. Shoe HQ (Pty) Ltd, 

vii. New World Fruit Venturers (Pty) Ltd, 

viii. Zib Devco Building (Pty) Ltd, 

ix. Huysamen Motors CC and 

x. Treehouse Children’s Décor Co – SA (Pty) Ltd. 

and any other matter under her jurisdiction in which he held an 
appointment as liquidator is reviewed and set aside. 

b) The respondent shall be liable to pay the applicant’s costs of suit, 
including the costs of two counsel. 

  

  

Standard Bank of South Africa Ltd v Sauer and Another (18273/2018) [2019] 
ZAWCHC 28 (12 March 2019)  



Sequestration application-“Given that sequestration applications deal with the status 
of a person, the bar for obtaining a provisional order is set somewhat higher than 
that which applies in applications for interim interdictory relief.”  

Sequestration application-Badenhorst rule again approved 

The Applicant in this matter seeks the provisional sequestration of the Respondents’ 
joint estate.  The Respondents are married in community of property.  The 
application was launched on 4 October 2018 as a matter of urgency.  On 
22 October 2018 it was referred for hearing on the semi-urgent roll on 
28 February 2019.  The papers consist of 873 pages. 

[2] In terms of s 10 of the Insolvency Act 24 of 1936, an applicant in an application 
for the provisional sequestration of a respondent, needs to satisfy the Court on 
a prima facie basis that: 

2.1. The applicant has a claim against the respondent; 

2.2. The respondent has committed an act of insolvency or is in fact insolvent; 
and 

2.3. There is reason to believe that it will be to the advantage of creditors if the 
respondent’s estate is sequestrated. 

[3] Before dealing with the facts of the matter and the parties’ contentions regarding 
whether the requirements are met, I briefly deal with the approach to disputes of fact 
in applications for the provisional sequestration of an estate. 

[4] Given that sequestration applications deal with the status of a person, the bar for 
obtaining a provisional order is set somewhat higher than that which applies in 
applications for interim interdictory relief.  The question of whether the requirements 
are met on a prima facie basis is determined by assessing whether the balance of 
probabilities on the affidavits favour the applicant’s case.  The test can be traced 
back to the well-known Judgment of Corbett JA (as he then was) in Kalil v Decotex 
(Pty) Ltd & Another 1988 (1) SA 943 (A).  In that matter, Corbett JA held that a Court 
can hardly decide an application for the provisional winding-up of a company without 
reference to the respondent’s rebutting evidence.  Corbett JA then explained that the 
term “prima facie case” means that the balance of probabilities on all the affidavits 
should favour the granting of the application for provisional liquidation (or 
sequestration). Applications for the referral of the matter to oral evidence will only be 
granted in exceptional circumstances in these applications because the granting of 
the relief does no lasting injustice to the respondent as she will on the return day 
generally be given an opportunity to present oral evidence on disputed issues.  

[5] As far as the first requirement is concerned, i.e. whether the applicant has a claim 
against the respondent, the SCA added in Kalil that an application for liquidation 
should not be resorted to in an attempt to enforce a claim which is bona 
fide disputed.  In respect of this requirement, the onus on the respondent is not to 
show that she is not indebted to the applicant but she must merely show that the 
indebtedness is disputed on bona fide and reasonable grounds.[4]  This is known as 
the Badenhorst rule.[5]  In short, an application for provisional sequestration should 
not be used as a means of putting pressure on the respondent to pay a debt which 
is bona fide disputed. 

http://www.saflii.org/cgi-bin/LawCite?cit=1988%20%281%29%20SA%20943
http://www.saflii.org/za/cases/ZAWCHC/2019/28.html#_ftn4
http://www.saflii.org/za/cases/ZAWCHC/2019/28.html#_ftn5


Act of insolvency 

[38] In terms of s 8(c) of the Insolvency Act, a debtor commits an act of insolvency if 
“he makes or attempts to make any disposition of any of his property which has or 
would have the effect of prejudicing his creditors or preferring one creditor above 
another”. 

[39] In the founding affidavit, the Applicant contends that the First Respondent 
intends to sell assets of the joint estate and use at least a portion of the proceeds to 
settle the indebtedness of RK Sauer to its creditors.  It is further submitted by the 
Applicant that the creditors of the joint estate are being prejudiced by the intended 
utilisation of the excess proceeds from the sale of the Respondents’ assets for the 
payment of RK Sauer’s creditors. 

 [45] Thus, even if factual insolvency was not established on the balance of 
probabilities, an act of insolvency certainly was. 

 

Advantage to creditors 

[46] I did not understand the Respondents to have contended at the hearing that if 
the first and second requirements for a provisional order of sequestration are met, 
that there will be no reason to believe that provisional sequestration will be to the 
advantage of creditors. 

[47] Given that I have already found that there was at least an attempt by the 
Respondents to dissipate their assets to the prejudice of their creditors, it follows in 
my view that there is reason to believe that there will be pecuniary benefit for 
creditors if a trustee is appointed to sell the Respondents’ assets in an orderly 
fashion.  

[48] I indeed understood the parties at the hearing to be ad idem that the 
relationships and transactions between the Respondents, RK Sauer, to some extent 
the Sauer Family Trust, and the new entity CSJ are, to put it mildly, murky and that 
an investigation would be in the interest of the Respondents’ creditors.  The Second 
Respondent transferred her shares in CSJ Civils to RK Sauer’s former General 
Manager, Jantjies, on 30 September 2018.  Jantjies is now the director of 
CSJ Civils.  The possibility cannot be excluded that RK Sauer has simply moved its 
business over to CSJ Civils with the financial assistance of the Respondents. 

 

Conclusion 

[49] In the circumstances, I conclude that a proper case has been made out for a 
provisional order of sequestration.  I note that it is not in dispute that service of the 
application has been effected on all relevant parties; that the required security has 
been furnished; and that the Master has filed a report stating that there are no facts 
to his knowledge that will justify dismissal of the application. 

[50] An order is accordingly granted in terms of the annexure marked “X” hereto. 

  
Kriedemann and another v One Vision Investments 139 (Pty) Limited and 
others [2019] JOL 40994 (ECL) 



Provisional winding up of company – Requirements- just and equitable, as provided 
for in section 81(1)(d)(iii) of the Companies Act 71 of 2008- total breakdown in the 
relationship amongst the siblings 

The first applicant and the second and third respondents were siblings. Their late 
father and his brother had owned a farm in equal shares. The siblings purchased a 
50% share of the farm after their uncle died. The first applicant (“Renae”) was a trustee 
of the second applicant, the second respondent (“Garry”) was a trustee of the fourth 
respondent and the third respondent (“Rowan”) was a trustee of the fifth respondent. 
According to Renae in 1983, a partnership was formed between the siblings and their 
father, the father having a 50% interest in the partnership and the siblings 16.67% 
each. Garry and Rowan denied that there was a partnership and maintained that it 
was merely a situation of co-ownership. 

Portions of the farm were subdivided for the purpose of selling residential erven. The 
first respondent (“One Vision”) was the company formed as the development company 
and the three siblings held equal shares therein through their respective trusts. The 
siblings were also the directors of One Vision. 

The present application was for the provisional winding up of One Vision on the 
grounds that it was just and equitable, as provided for in section 81(1)(d)(iii) of the 
Companies Act 71 of 2008. 

Held that the total breakdown in the relationship amongst the siblings, and the lack of 
trust and confidence, meant that One Vision could not continue to its business as 
envisaged, and for the benefit of the shareholders. In the circumstances, the court was 
satisfied that, prima facie, grounds had been established that it was just and equitable 
that One Vision be wound up. 

 
De Waal v African National Congress Youth League 
[2019] JOL 41076 (GJ) 

Liquidation application- respondent fell within the definition of a body corporate, as 
defined in section 337 of the Companies Act 61 of 1973 and was liable to be 
liquidated 

The applicant sought the winding up of the respondent based upon an act of 
insolvency on the part of the latter.  

The applicant took cession of a debt owed by the respondent to a third party (“Zille”). 
The applicant had rendered services to Zille in respect of a defamation action that she 
had instituted against the respondent. The respondent and the first and second 
defendants in the defamation action accepted liability for Zille’s costs of suit on the 
party-and-party scale. In addition, the respondent and the other defendants were 
ordered to pay Zille’s costs of suit on the attorney and client scale. Zille ceded her 
right, title and claim to that amount to the applicant in respect of payment for his 
services rendered in respect of the defamation action. 

The applicant caused a writ of execution to be issued and served on the respondent. 
The Sheriff rendered, for all intents and purposes, a nulla bona return. The issue as to 
whether the nulla bona return was stale, was one which the court was required to deal 
with, particularly as there was no appearance for the respondent. 



Held that the respondent fell within the definition of a body corporate, as defined in 
section 337 of the Companies Act 61 of 1973 and was liable to be liquidated as such. 
For purposes of this application, the enquiry was whether the respondent, as an 
association, constituted a body corporate that was susceptible to being liquidated. The 
applicant submitted that the respondent fulfilled the common-law requirements for 
an universitas personarum and was, therefore, a body corporate under section 337.  

An entity must fulfil three main requirements to qualify as an universitas personarum. 
It must have a legal existence apart from its members and thus be capable of suing 
and being sued in its own name. It must have perpetual succession. And third, it must 
have the capacity to acquire rights and incur obligations as well as own property in its 
own name. Based upon the respondent’s own Constitution and the authorities, the 
respondent fell within the definition of a body corporate, as defined in section 337 and 
was liable to be liquidated as such. 

It was for the respondent to show that it was now able to pay its debts and that its 
financial position has changed. The respondent failed to respond to the nulla 
bona returns or other processes and failed to oppose the application. A nulla 
bona return, whether recent or not, is sufficient to establish an act of insolvency for the 
purposes of section 8(b) of the Insolvency Act 24 of 1936. 

A winding up order was issued against the respondent. 
 

Afrimat Iron Ore Pty Ltd v Timasani Pty Ltd (in business rescue) and Werner 
Cawood. Gauteng, Pretoria case 82709/2017 [2019] JOL 4473 (GP)  

Business rescue-sale of property-deposit paid-sale stopped- section 133 deposit is 
property but not property lawfully held!  

Section 133.   General moratorium on legal proceedings against company.—
(1)  During business rescue proceedings, no legal proceeding, including enforcement 
action, against the company, or in relation to any property belonging to the company, 
or lawfully in its possession, may be commenced or proceeded with in any forum, 
except— 
Held: The cash deposited was not in lawful possession of the company, must 
pay back! 

Applemint Properties 45 (Pty) Ltd and others v Master of the High 
Court, Kwazulu Natal Division, Pietermaritzburg and others [2019] JOL 41553 
(KZP) 
 
[note: this case merely illustrates how petty the fights can be at a first meeting 
of creditors, my submission] 
 
Proof of claims- certain decisions by the Master rejecting the claims of the Applicants 
at the first meeting of creditors in an insolvent estate and approving the claim of the 
Second Respondent- review application-decision of the first respondent at the first 
meeting of creditors on 8 November 2013 to reject the first, second, third, sixth, 
seventh and eighth applicants’ claims is reviewed and is hereby set aside. 
 



Proof of claims-locus standi-to challenge the admission and approval of FRB’s claim. 
I agree that until such time as they are “creditors” they do not have the necessary 
‘locus standi 
 
The matter is referred back to the first respondent for reconsideration of the 
first, second, third, sixth, seventh and eighth applicants’ claims. In reconsidering 
such claims the first respondent is to give consideration to invoking the provisions of 
section 44(7) of the Insolvency Act 24, 1936. The decision of the first respondent to 
approve the claim of the second respondent in the amount of R32 132 884.95 is 
reviewed and set aside only to the extent that the amount of the claim is reduced to 
the sum of R 22 132 884.95. 
 
FRB’s claim was admitted by the first respondent at the meeting of creditors on 
8 November 2013. The claims of the applicants were opposed because of the 
close connection between the insolvent and each of the applicants and it was 
submitted that such claims were not bona fide or genuine. The applicants objected to 
the approval and proof of the second respondent’s claim as the claim was in the sum 
of R32 132 884.95. The applicants contend that FRB had a pledge over an aircraft 
as security for its debt and such security was realised for an amount of R13 489 392 
and this amount was not taken into account when the claim was approved and 
admitted. The reasons for the rejection of the applicants claims and the approval of 
FRB’s claims is set out in a letter of the first respondent dated 21 November 2013, 
received by the applicants’ attorney of record in December 2013.The first respondent 
recorded in such letter that the ‘claims were examined on the face 
of the documents submitted.” 
 

The Assistant Master’s finding that the amount on the affidavit and the amount on 
the vouchers differed, was therefore manifestly wrong. 
The first respondent in rejecting the claim advanced the following reasons for 
doing so: 
‘Claim 4: on the face of the documents before me, the quantum of the claim could 
not be established. The claim was rejected because it appeared to be an 
unliquidated claim.’ 
The first applicant contends that the amount is a liquidated claim for a fixed sum 
of money which is supported by invoices comprising a breakdown as to how the 
amount is computed. The documents put up supporting the claim sufficiently 
particularised the substance and nature of the amount claimed and accordingly the 
claim ought not to be rejected. 
[43] The second respondent objects to the claim recording that the property in 
respect of which the rent is claimed has not been identified, likewise the insurance 
and other expenses. The first respondent joins issue with the second respondent in 
respect of the inconsistency regarding the description of the claim. In addition, there 
is no indication of how the rental is arrived at and whether the lease agreement was 
written or oral. 
[44] In respect of the amount allegedly owing to Eskom, it is unusual for the amount 
to be ‘in such a round number’. The rental invoices do not refer to the insolvent but 
instead refer to ‘Rent Jade, Lavender and Terracotta’. Insofar as insurance is 



concerned it is not suggested that the first applicant is an insurance company and 
why the insolvent would be indebted for insurance. Likewise, it is not clear how the 
amount claimed for lunches is calculated. 
 
The first respondent in rejecting the claim advanced the following reasons for 
doing so: 
‘Claim 5: On the face of the documents before me, the amount on the affidavit and 
the amount on the vouchers differed, the claim was rejected.’ 
[48] The second applicant explains the amount claimed as follows in the heads of 
argument: 
‘Para 4.1 of the affidavit deposed to by Mr Sinclair makes it clear that only R 23,50 in 
respect of Inv 179, forms part of the claim. That being the case, the sum total of Inv 
161, Inv 171 and a portion of Inv 179, makes up the total amount of the claim, 
namely R 1 602,40 (R 815,10 + R763,80 + R 23,50).’ 
 
[49] The second applicant therefore contends that the first respondent committed a 
misdirection by rejecting the claim. The claim relates to monies advanced and/or 
expenses paid on behalf of the insolvent which is perfectly ‘apt in the circumstances’. 
The essence of the claim is that the second applicant defrayed certain expenses on 
behalf of the insolvent. 
 
[50] The second respondent objects to the claim and records that since Sinclair 
cannot state what amount relates to monies lent and what amount relates to 
expenses paid confirms his lack of knowledge regarding the claim.  
 
[51] According to the second respondent the certificate refers to the principle 
business of the second applicant as relating to retail trade, except for motor vehicles 
and motor cycles, and repair of personal and household goods. The second 
applicant is not described as conducting an internet business. 
 
[52] The second respondent also records that Sinclair has not produced any 
contract in respect of providing internet services to the insolvent. There is also no 
allegation of how the amount is arrived at nor is there any indication of the terms on 
which the second applicant provided internet facilities to the insolvent. 
 
The third applicant’s claim (Claim 6) 
[53] In the affidavit in support of the claim, Sinclair records that the claim for R250 
000 relates to a loan advanced by the third applicant to the insolvent. A Standard 
Bank statement is attached which records that the amount of R250 000 was paid to 
the insolvent on 19 June 2009 and the reference is recorded as a ‘loan’. 
[54] The first respondent in rejecting the claim advanced the following reasons for 
doing so: 
‘Claim 6: On the face of the documents before me, the amount on the affidavit and 
the amount on the vouchers differed, the claim was rejected.’ 
 
[55] The third applicant contends that the first respondent’s rejection of the claim, 
namely that the amount in the affidavit and the amount in the vouchers differed is not 
intelligible. The reason is that the claim is clearly recorded in the founding affidavit 
for the sum of R250 000, and, the detailed ledger account of the third applicant and 
the bank account record the amount as a loan. 



[56] The second respondent records that the description ‘LOAN’ does not indicate 
what this means and accordingly the reference to loan is not only hidden but is also 
unclear. The second respondent also alleges that ex facie the claim affidavit and the 
supplementary affidavit, the claim became prescribed by no later than 18 June 2012. 
29 See letter dated 21 November 2013 at pages 209-210 of the Record. 
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[57] The business of the third applicant is described as mining and quarrying and 
has nothing to do with money lending. Insofar as the interrupting of prescription by 
an acknowledgement of liability is concerned, it is recorded that there is no indication 
when the acknowledgement occurred or whether it occurred before or after the claim 
had prescribed. 
[58] Attached to the third applicant’s claim is a letter dated 5 November 2013 
wherein the insolvent confirms his indebtedness. The second respondent submits 
that this letter is dated after the claim had prescribed and therefore cannot interrupt 
the running of prescription and accordingly the first respondent correctly rejected the 
claim. 
The fourth and fifth applicants’ claims (Claims 7 and 8) 
[59] In the heads of argument no submissions are made with regard to these claims 
and accordingly the fourth and fifth applicants have abandoned these claims. 
The sixth applicant’s claim (Claim 9) 
[60] The claim is for a total amount of R475 000 in respect of money lent and 
advance to the insolvent by the sixth applicant in the sum of R275 000 on 23 May 
2013 and R200 000 on 19 August 2013 respectively. The insolvent sent a letter, 
dated 
5 November 2013, in which he confirmed his indebtedness to the sixth applicant for 
the total amount of the claim. 
[61] The first respondent in rejecting the claim advanced the following reasons for 
doing so:30 
‘Claim 9: the claim was rejected because the cause of action was not clearly 
stipulated and 
the supporting documents were not attached.’ 
[62] The sixth applicant contends that the cause of action in respect of the claim is 
clearly stated as a loan and that there is no requirement in s 44 of the Act that any 
document should be attached to the claim. 
30 See letter dated 21 November 2013 at pages 209-210 of the Record. 
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[63] The statement by Sinclair that he personally participated in the granting of the 
loan is sufficient and cannot be ignored. It is also contended that the first respondent 
could have invoked the provisions of s 44(7) of the Insolvency Act if it was not 
satisfied 
with the claim and having not done so, the inference to be drawn is that the first 
respondent was satisfied with the claim. 
[64] The second respondent records that Sinclair does not state whether the loan 
was effected orally or in writing, nor are there any minutes of meetings attached in 
support of the claim. On Sinclair’s own version, he is not a director of the sixth 
applicant and it is not clear what he means when he says he personally participated 
in 
the granting of the loans. Accordingly it was submitted that the first respondent 
correctly rejected the claim. 
The seventh and eighth applicants’ claim (Claim 10) 



[65] In the affidavit in support of the claim, it is recorded that the claim relates to an 
agreement of sale of shares in a company known as Eurocoal (Pty) Ltd by the 
seventh 
and eighth applicants to the insolvent for a total purchase price of R50 000 000. 
 
[66] The seventh applicant records that the insolvent paid the sum of R48 062 500 
to the trustees of the eighth applicant on 5 March 2007 and such payment was made 
by a company known as Borneo Investment Group Incorporated. This payment was 
set aside as being a disposition without value and that the amount in the court order 
as amended was reduced to R45 000 000. The insolvent failed to pay the purchase 
price of the shares to the eighth applicant and was therefore indebted to Sinclair and 
the eighth applicant in the sum of R45 232 397.26. 
[67] The first respondent in rejecting the claim advanced the following reasons for 
doing so: 
‘Claim 10: the claim was rejected because the cause of action was not clearly 
stipulated and the supporting documents were not attached.’ 
[68] The seventh and eighth applicants contend that on a prima facie level the claim 
has been adequately set out in the affidavit deposed to by the seventh applicant.  
 
[69] The second respondent records that the claim is misconceived in that there is 
no evidence that the proof of claim affidavit is an affidavit in that the commissioner of 
oaths did not print his/her full name below the commissioner’s signature. Accordingly 
there has been a non-compliance with s 10 of the Justices of the Peace and 
Commissioners of Oaths Act 16 of 1963 and therefore there is no proof of the claim. 
 
 [76] In Aircondi Refrigeration (Pty) Ltd v Ruskin NO & others33 Nicholas J said the 
following about a proof of a claim at a meeting of creditors: 
‘From these provisions it appears that there are two elements in the proof of a claim: 
(a) The submission of an affidavit in the prescribed form; and 
(b) the satisfaction of the officer presiding at the meeting that it is valid 
. . .In regard to (b) the presiding officer performs a quasi-judicial function. . . .As such 
he must exercise an independent judgment. Unless a claim is on the face of it bad, 
he should not reject it without hearing the creditor’s evidence under ss (7).’ 
 
[77] There is nothing in the reasons advanced by the first respondent to suggest 
that she applied her mind and considered invoking s 44(7) of the Insolvency Act. It is 
trite that the exercise of public power by a functionary such as the first respondent 
should not be arbitrary. The first respondent performs an important function in the 
consideration of claims and is in the best position to consider the applicants’ claims 
and in particular, whether an interrogation of such claims should be called for in 
terms of s 44(7) of the Insolvency Act.34 
 [78] In my considered view, it is in the interests of justice that this matter be referred 
back to the first respondent for proper consideration. The papers contain numerous 
factual disputes which dictate that this is the most expedient route to follow in this 
matter. The first respondent can consider and apply her mind as to whether s 44(7) 
of the Insolvency Act should be invoked. 
[79] If the first respondent considers invoking the provisions of s 44(7) of the 
Insolvency Act, the complaint of the second respondent regarding the applicants 
claims referred to earlier in this judgment can be fully ventilated. This may or may not 



shed light on the nature of the claims and may or may not clarify the complaints of 
the second respondent regarding the validity or otherwise of the applicants’ claims. 
[80] This is not a matter where this court should substitute its findings regarding the 
applicants’ claims as to whether or not the first respondent correctly rejected the 
claims. The first respondent’s reasons clearly indicate that she did not apply her 
mind fully to each of the claims and accordingly it is desirable to refer the matter 
back to the first respondent for reconsideration. 
[81] Insofar as the applicants’ objection to the admission of the second respondent’s 
claim is concerned, for reasons already mentioned, I agree with the submissions that 
the admission and approval of this claim was based on a judgment obtained. There 
can be no fault with this finding by the first respondent. In addition, authorities appear 
to be ad idem that the applicants are “persons aggrieved” for purposes of 
establishing their locus standi to institute review proceedings against the refusal by 
the first respondent to admit and approve their claims. 
[82] The next issue raised in opposition by the second respondent is the issue of the 
applicants’ locus standi to seek this relief. The second respondent submits that until 
such time as a claim of the applicants is admitted, the applicants’ have no standing 
in the matter. In order for the applicants to challenge the claim of FRB, they must 
succeed in having at least one of their claims admitted in order to have locus standi 
to challenge the admission and approval of FRB’s claim. I agree that until such time 
as they are “creditors” they do not have the necessary ‘locus standi’ to review and 
set aside the decision of the first respondent to admit and approve the second 
respondent’s claim. 
 
[83] It must follow that I do not agree with the submission that to find they have no 
locus standi in that respect negates the constitutional rights recognised in s 34 of the 
Constitution of access to the court. In any event this is not an appropriate matter 
given the facts to determine that issue. 
 
[84] I am of the view that the decision to admit the second respondents’ claim is 
unassailable despite the reasons advanced by the applicants’. There can be no 
complaint that the decision to admit the claim was correct on the facts of the matter. 
However, the amount of the claim falls to be reduced to R22 132 884.95. Despite the 
amount derived from the sale of the aircraft, the dividend advanced by the joint 
liquidators was in the sum of R10 million, this is not disputed. 
 
[85] The reduction in the amount of the admitted claim is not at the behest of the 
applicants’ as I am of the view, there are sound reasons for doing so. This court can 
reduce the FRB claim to an amount which is not disputed.35 There is also the limited 
concession contained in the second respondent’s answering affidavit36 and further 
amplified in their heads of argument37 and practice note38 submitted. 
 
Costs 
[86] Insofar as the costs occasioned by the unsuccessful application to strike out, 
this has been dealt with in the judgment. 
 
 
[87] The applicants submit if successful, FRB ought to be mulcted in costs. FRB on 
the other hand submits that the applicants ought to bear the costs of the application 
and the costs ought not to come from the insolvent estate. 



 

De Jager N.O and Another v Van Onselen N.O and Another (CA248/2017) [2019] 
ZAECGHC 7 (5 February 2019) CCC 

Insolvent-contract entered into before sequestration-farm sold-balance still due-
perscription-when started  

This is an appeal against the judgment of the court a quo (Alkema J) upholding a 
plea of prescription.  The appellants are the trustees in the insolvent estate of 
Andrew Michael Rose (Rose) whose estate was finally sequestrated on 23 February 
2012. 

It was common cause that on 22 June 2006 Rose concluded an agreement of sale 
with the respondents, the trustees for the time being of Ozzies Besigheids Eiendoms 
Trust (the Trust), in terms of which Rose sold to the Trust certain immovable 
property, a farm known as Stellaland, as well as the equipment and crop on 
Stellaland.  The purchase price was R3 million payable as follows: 

 “2.1      The purchaser and the seller agree that the purchaser shall pay 
directly to the seller’s creditors all outstanding amounts owed by the seller to 
his creditors as per annexure A, after date of signature of this 
agreement.  The amounts owing to the bondholders, Landbank and ABSA, 
will be paid on date of registration of the transaction. 

2.2       The seller will afford the purchaser a loan for the balance of the 
purchase price on terms and conditions as will be agreed upon by them.” 

The appellants instituted action against the respondents in which they claimed a full 
accounting of all payments made to the creditors of Rose, a debatement of such 
account, and payment of such sum which was the difference between the amounts 
paid to creditors of Rose and the purchase price of R3 million, together with interest 
thereon at the legal rate from 22 June 2006.  A further claim for occupational interest 
was not pursued. 

In their particulars of claim the appellants alleged that it was an implied alternatively 
a tacit term of the agreement that the respondents undertook to render an 
accounting to Rose of payments made by them to Rose’s creditors.  It was further 
alleged that the balance of the unpaid purchase price constituted a loan by Rose to 
the respondents, repayable on demand together with interest from date of 
registration of transfer.  

 In their special plea of prescription, the defendants pleaded that more than three 
years had passed since the conclusion of the sale agreement and the registration of 
transfer, and that summons was served on the defendants during February 
2013.  They accordingly pleaded that “any claim that Plaintiff might have had against 
the Defendants has therefore prescribed”. 

In their plea over the defendants denied the implied/tacit term that they undertook to 
render an accounting and pleaded that Rose never requested proof of payment of 
the amounts contained in the lost annexure to the agreement.  They further denied 
that there was any unpaid balance of the purchase price, and pleaded that Rose had 
never demanded payment of such balance. 



 “A right to claim performance under a contract ordinarily becomes due according to 
its terms or, if nothing is said, within a reasonable time, which, in appropriate 
circumstances, can be immediately.” 

The court a quo considered that a reasonable time for Rose to have performed, 
namely to have demanded an accounting, debatement and payment, was 12 months 
from the date of registration of transfer.  That date was 5 July 2008.  The claim had 
therefore prescribed by 5 July 2011. 

Despite the court a quo’s finding that demand was an essential element of the 
appellants’ cause of action, it was submitted on appeal on behalf of the respondents 
that this was not the position and that it could not be said that the parties intended 
demand to be a condition precedent for the debt to be due.  Reference was made to 
the judgment in De Bruyn v Du Toit [2015] ZAWCHC 20 at paragraph [6] where the 
following was said: 

“ ………… in keeping with the principle that a creditor cannot delay the 
commencement of prescription by failing to take a step within his power, it has 
been held on a number of occasions that a loan repayable on demand is 
immediately due for purposes of prescription. It is only where the giving of 
notice is a condition precedent for a claim, and thus a necessary ingredient of 
the creditor’s cause of action, that the running of prescription is deferred until 
the giving of notice. See Loubser Extinctive Prescription 1996 at 53-63, where 
the authorities are reviewed. The learned author concludes his discussion 
thus (at 63): 

‘On account of the policy consideration that a creditor should not be able to 
rely on his own failure to demand performance from the debtor in order to 
delay the running of prescription the courts will require clear indication that the 
parties intended demand to be a condition precedent for the debt to become 
due, in which case prescription will only begin to run from the date of 
demand.’” 

It was common cause that neither the son nor the defendant could afford to repay 
the loan immediately or within 30 days of an immediate demand.  Notice was given 
to the defendant by letter dated 24 October 2000. 

The plaintiffs instituted action in the Magistrate’s Court against the defendant based 
on the acknowledgment of debts.  The defendant pleaded prescription.  The son 
testified at the trial and said that there was an understanding that while he lived in 
the house or worked for the plaintiffs or was married, the money was available. 

[30]      Traverso AJP said the following at paragraph [6] of the judgment: 

“In my view the only reasonable inference to be drawn from the evidence is that 
nobody regarded the loan as immediately repayable.  Repayment would only 
become due if certain changes in the living arrangements, marriage status, or 
employment situation occurred.  Notice to repay the loan would then have to be 
made before recovery could take place.” 

[31]      The son and the defendant were divorced in 2001 and as part of the divorce 
settlement the son indemnified the defendant in respect of one half of the plaintiff’s 
claim, and when the house was sold, the proceeds of the sale were divided equally 
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between the son and the defendant.  In Traverso AJP’s view these events 
corroborated the son’s evidence. 

[32]      The learned judge went on to say at paragraphs [17] to [19]: 

“[17]    It is evident that considerations of policy require that a creditor is not by his or 
her own conduct able to postpone the commencement of prescription (Benson and 
Another v Walters and Others 1981 (4) SA 42 (C) at 49G). This is expanded upon by 
the  Court in Uitenhage Municipality v Molloy (supra at 742I - 743A). Mahomed CJ 
stated that one of the main purposes of the Act is to protect a debtor from old claims 
against which it cannot effectively defend itself because of loss of old records or 
witnesses caused by the lapse of time:  

 'If creditors are allowed by their deliberate or negligent acts  to delay the pursuit of 
their claims without incurring the consequences of prescription, that purpose would 
be subverted.' 

In this instance it is difficult to see how the lapse of time could in any way hinder the 
defendant in the manner described. Nor would it be appropriate to classify the 
plaintiffs' delay in requesting payment as a 'deliberate or negligent act'. The parties 
entered an arrangement based on a certain set of circumstances. For as long as 
those circumstances prevailed, it was understood that notice would not be given. 
These circumstances changed with the defendant's divorce from the plaintiffs' son, 
and the consequent sale of the property for which the loan was originally extended. 
In other words:  

   '(W)hat may and should be considered a reasonable time for performance . . . can 
only be decided by reference to the nature of the contract entered into between the 
parties and the interrelationship of the obligations undertaken by both of them.' 

(Phasha v Southern Metropolitan Local Council of the Greater Johannesburg 
Metropolitan Council  2000 (2) SA 455 (W) at 466B - C.)  

[18] This was certainly not a situation where the day on which the debt became due 
could be unilaterally determined by the creditor (ie plaintiffs). The personal factors 
relevant to the plaintiffs' failure to enforce their right in what may be considered 
a timeous manner and the clear intention of the parties as manifested in the 
acknowledgements of debt must be taken into account. In the words of Pothier, 
which were referred to in the case of Fluxman v Brittain (supra at 294), when dealing 
with a loan in which no term is mentioned for repayment: 

   '(T)he lender ought to grant a time more or less long according to the 
circumstances.'  

[19] To adopt a different approach would in my view turn prescription into a 'blunt 
instrument for achieving finality in the relationship between parties to an obligation.' 
(M M Loubser 'Towards a theory of extinctive prescription' (1988) 105 SALJ 34 at 
53.) The peculiar circumstances of this matter are such that notice was  in fact 
necessary for the running of prescription to commence; this was made only by way 
of letter dated 24 October 2000.” 

[33]      The precise circumstances in the present matter differ from those 
in Stockdale or the  examples mentioned to by Cameron J 
in Trinity (supra).  However I am of the view that the principles inherent 
in Stockdale and Cameron J’s examples can be applied to the present matter.  The 
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agreement was concluded in a family context with Stellaland not being entirely 
divorced from Rose.  On the contrary the evidence of Rose that his son was 
marrying into the Trust’s business and that he would inherit Stellaland was not 
controverted.  Clause 2.2 of the sale agreement provided that the terms and 
conditions of the loan were still to be agreed.  They were never agreed.  This in my 
view indicates an intention not only that demand was an essential element of the 
cause of action but that in the specific circumstances of the conclusion of the sale, 
no demand would be made while the current circumstances prevailed, and payment 
was not expected any time in the near future.  In my view, far from it being deliberate 
or negligent conduct on Rose’s part in not demanding an accounting and payment, 
his inaction supports the inference that demand would not be made while the 
particular circumstances prevailed.  He clearly did not follow up payment by the 
respondents to his creditors or try to find out what balance of the purchase price 
remained.  Circumstances changed with the sequestration of his estate.  Rose was 
divested of his estate, which now vested in the appellants, who had to act in the 
interests of Rose’s creditors. 

[34]      I am of the view, as was Traverso AJP in Stockdale, that it is difficult to see 
how the lapse of time could hinder the respondents if it was understood that notice 
would not be given in such circumstances as prevailed. 

[35]      The respondents relied on Rose’s evidence in cross-examination to the effect 
that it was not the agreement that the loan would be repayable on demand or 
request.  Firstly I think that this was to an extent a legal question answered by a 
layman.  Secondly I think that the answer is also consistent with the intention of the 
parties that demand would not be made while the current circumstances prevailed. 

[36]      It was further submitted that because interest was claimed on the loan from 
22 June 2006, which was the date of signature of the sale agreement, it could not 
have been the parties’ intention that demand was an essential element of the cause 
of action.  I do not think that this factor affects an interpretation of the agreement to 
the effect that it was a tacit term that demand was necessary to complete the 
appellants’ cause of action.  As pointed out by the appellant’s counsel, the debt 
arose when the loan was advanced but was not due until the cause of action was 
complete. 

[37]      It follows that whereas I am in agreement with the court a quo’s finding that 
demand was an essential element of the appellants’ cause of action, I disagree that 
a period of 12 months was a reasonable time within which Rose should have made 
demand.  As was submitted on behalf of the appellants, the reasoning 
in Stockdale should have been applied (see paragraph [32] above). 

[38]      In the result the following order is made: 

The appeal succeeds with costs. 

[38.2]  The order of the court a quo upholding the plea of prescription and 
dismissing the appellants’ claims with costs is set aside and replaced with the 
following order: 

          “The special plea of prescription is dismissed with costs.” 
 



Land and Agricultal Development Bank of South Africa (M 188/2018) [2019] 
ZANWHC 6 (21 February 2019) 

Sequestration application-nulla bona-technical deficiencies ignored-act of insolvency 
established 

Sequestration application-reasonable prospect - not necessarily a likelihood, but a 
prospect which is not too remote - that some pecuniary benefit will result to creditors- 
not necessary to prove that the insolvent has any assets- even if there are none at 
all, but there are reasons for thinking that as a result of enquiry under the Act some 
may be revealed or recovered for the benefit of creditors, that is sufficient 

 The applicant launched this application for the sequestration of the estate of the 
respondent pursuant to a judgment debt in the amount of R25 313 913.78 obtained 
on 17th October 2017. This is common cause. The Sheriff in execution of the 
judgment debt attempted to execute a writ of execution. The realizable assets to 
satisfy the writ of execution and issued a nulla bona return of service. It is contended 
by the applicant that the respondent is factual insolvent and his estate should be 
sequestrated. This application is opposed on the basis that the nulla bona return is 
fatally defective; the estate of the respondent is solvent and the lack of proving that it 
will be to the advantage of the group of creditors if the estate of the respondent is to 
be sequestrated. I will first deal with the nulla bona return. 

[3]        The facts and surrounding circumstances about the service of the writ of 
execution must be taken into account. The applicant states that Mr. Van Zyl, the 
deputy sheriff, met with the respondent on the farm Wilina on Friday. 20th April 2018. 
According to Mr. Van Zyl the writ of execution was served on the respondent and his 
son on Friday, the 20th April 2018. This is in contrast to the date mentioned in 
the nulla bona return namely 23rd April 2018. Apparently Van Zyl met with the 
respondent on the 20th April and they arranged to meet each other again in Monday, 
23rd April 2018 on which occasion the respondent were to hand a detailed list of 
assets as discussed. According to the applicant, the respondent did not honour their 
appointment on Milina farm on the 23rd April. Mr. Van Zyl then decided to leave. He 
met the respondent along the road and they had a discussion during which the list of 
assets was handed to him by the respondent. He informed the respondent that he 
will issue a nulla bona return. 

[4]        Mr. Klopper, on behalf of the respondent, contended that there are 
discrepancies between the affidavits deposed to on behalf of the applicant regarding 
the nulla bonareturn and the nulla bona return itself. These discrepancies relate to 
the date, time and place where the execution of the writ occurred. Was it on the 
20th or the 23rd that the writ was executed? Was it on the farm Wilina or along the 
road? Was it on the farm at the specified time of 09H06? These discrepancies, so it 
was submitted, are vitally important and demonstrate that the nulla bona return is 
fatally defective to such an extent that no reliance can be placed on it. It is incumbent 
on the applicant to place sufficient evidence before this Court relating to the events 
which resulted in the issuing of the nulla bona return. There are material factual 
disputes to the extent that the nulla bona return cannot be relied upon. Seeing that 
the nulla bona return is the only real documentary evidence on which the applicant 
rely in support of the act of insolvency on the part of the respondent, it should be free 
from serious and fatal discrepancies. The applicant’s application should stand or fall 
on the validity or not of the nulla bona return, so it was contended. 



 [6]        This Court must look at the evidence holistically and should not be over 
technical about the evidence of the nulla bona return. It is not in dispute that Mr. Van 
Zyl met with the respondent on the 20th April 2018. The purpose for their meeting is 
also not in dispute namely the execution of the writ. There was an agreement to 
meet on the 23rdApril 2018 at the farm Wilima. It was also agreed that the 
respondent would compile a list of realizable assets. The fact that Mr. Van Zyl was 
on the farm Wilina on the 23rdApril 2018 stands uncontested. Similarly, the time is 
not disputed. It is furthermore common cause that Mr. Van Zyl and the respondent 
met on the 23rd April 2018 along the road leading to Wilina farm after Mr. Van Zyl left 
the farm because the respondent did not honour their appointment. The respondent 
presented Mr. Van Zyl with a list of the assets in an attempt to honour the writ of 
execution. The assets listed fall short of the amount of judgment debt of more than 
R25 million that needed to be satisfied. Based on these facts, it was well permitted 
that a nulla bona return be issued by the Sheriff. Form should not triumph over 
substance. 

[7]        Section 8 of the Insolvency Act 24 of 1936 deals with the acts if insolvency. 
Section 8 (b) states that a debtor commits an act of insolvency if a court has given 
judgment against him and he fails, upon the demand of the officer whose duty it is to 
execute that judgment, to satisfy it or to indicate to that officer disposable property 
sufficient to satisfy it, or if it appears from the return made by that officer that he has 
not found sufficient disposable property to satisfy the judgment. 

 [9]        The nulla bona return as a deed of insolvency encompass two actions, 
namely: 

(i)            the sheriff serves the writ of execution on the debtor in person and the 
debtor fails, upon the demand of the officer whose duty it is to execute that 
judgment, to satisfy it or to indicate to that officer disposable property sufficient to 
satisfy it; 

or 

(ii)          that the sheriff could not serve the writ of execution on the debtor and it 
appears from the return made by the officer that he has not found sufficient 
disposable property to satisfy the judgment. 

The second action can only take place in the absence of the first action. The onus is 
on the debtor to prove that he does have sufficient assets which the sheriff can 
attach. In the absence of any assets to satisfy the judgment, it is clear that an act of 
insolvency has been committed. 

 [12]      Insofar as the time of service is concerned, much has been made of the time 
09H06 and that it does not accord with the facts. If Mr. Van Zyl was on the farm at 
09H00 to honour the appointment with the respondent and he drove off after the 
respondent failed to show up, he could not have been on the farm at 09H06 and 
serve the writ of execution as stated in the nulla bona return. Time of service is not a 
requirement that would render the nulla bona return invalid. If there is a difference in 
time between the nulla bona return and the affidavit of the deputy sheriff, it is 
insignificant. Not much turns on this point. 

[13]      So too, does it not matter most when the writ as served. Was it on the 20th or 
the 23rd? Did the process start on the 20th and end on the 23rd? The fact of the 
matter is that it is common cause that Mr. Van Zyl and the respondent met on the 



20th and the 23rd and the purpose for their meeting is not in dispute. Personal service 
of the writ of execution was effected on the respondent. On the respondent’s own 
version he compiled a list of his realizable assets and handed it to Mr. Van Zyl. This 
was done on the 23rdApril 2018. It behoves no argument that the value of the assets 
fell short of the amount in the judgment debt. The nulla bona return states that the 
respondent informed Mr. Van Zyl that he has “no money / disposable property or 
assets inter alia wherewith to satisfy the said writ or any portion thereof.” 

[14]      Objectively viewed, the respondent did not have enough money to satisfy the 
judgment debt of R25 313 913.78 nor did he pointed out or identified disposable or 
realizable property sufficient to cover this amount. The items on the list of movable 
assets that the respondent provided to Mr. Van Zyl was insufficient to cover the 
amount of the judgment debt. He also failed to point out the locality of any other 
assets. The mere mentioning of other property at a house in Vryburg is insufficient. 

[15]      By no means can it be argued with conviction that the nulla bona return is 
perfect. The question is whether the imperfection of the nulla bona return is of such a 
nature that it is defective to the extent that it is impeachable. The onus is on the 
respondent to prove that it is impeachable. On the version of the respondent, he and 
Mr. Van Zyl met on the 20th and 23rd April 2018. The purpose was to serve the writ or 
execution. The assets listed by the respondent is insufficient to satisfy the judgment 
debt in terms of the warrant of execution. The Sheriff, quite correctly in my view, 
issued the nulla bona return. This is an act of insolvency in terms of section 8 (b) of 
the Insolvency Act referred to supra, which will entitle the applicant to an order of 
sequestration albeit provisionally, of the respondent’s estate. The respondent is 
factually insolvent. 

[16]      Another aspect raised by Mr. Klopper on behalf of the respondent is that the 
signature on the nulla bona return is not that of Mr. Van Zyl. There is no evidence to 
sustain this allegation. This Court cannot mero moto take cognizance of such an 
allegation. It was not proven. Therefore, not much need to be said about it, suffice to 
say that I am unconvinced about this argument. 

[17]      Mr. Klopper also contended that the applicant failed to prove that it will be to 
the advantage of the body of creditors if the estate of the respondent is 
sequestrated. There is no financial information and/or valuation of assets to show 
that it will be to the advantage of the creditors if the respondent’s estate is 
sequestrated. Furthermore, the applicant failed to submit any details of the updated 
projected costs of sequestration and other relevant financial information for 
consideration and for this Court to decide as to whether the sequestration of the 
respondent’s estate would yield anything better than a negligible dividend. Especially 
not 20 cents in the rand. The applicant failed to discharge this onus, so it was 
contended. 

[18]      In Meskin & Co v Friedman 1948 (2) SA 555 (W) the following is stated on 
page 559: 

“In my opinion, the facts put before the Court must satisfy it that there is a 
reasonable prospect - not necessarily a likelihood, but a prospect which is not 
too remote - that some pecuniary benefit will result to creditors. It is not 
necessary to prove that the insolvent has any assets. Even if there are none 
at all, but there are reasons for thinking that as a result of enquiry under the 
Act some may be revealed or recovered for the benefit of creditors, that is 
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sufficient (see e.g., Pelunsky & Co v Beiles and Others  (1908, T.S. 
370); Wilkins v Pieterse  (1937 CPD 165 at p. 170); Awerbuch, Brown & Co v 
Le Grange (supra); Estate Salzmann v van Rooyen  (1944 OPD 1); Miller v 
Janks  (1944 TPD 127)).” 

[21]      The respondent presented a list of assets to Mr. Van Zyl. On his own version, 
the value of the goods listed amounts to R3 242 000.00. Reference were also made 
to claims he had against NWK Boerdery (Pty) Ltd in the amount of R24 000 000.00 
of which he is entitled to 50%, as well as a claim against Harvey Cattle Rangers 
(Pty) Ltd. The possibility is a reasonable prospect which is not remote, that some 
pecuniary benefit will result to creditors. Mr. Badenhorst on behalf of the applicant, 
submitted that there is a reasonable prospect that more assets will be unearth and 
recovered which will yield some pecuniary benefit for the body of creditors. I am in 
full agreement with this submission. I am of the view that the sequestration of the 
estate of the respondent would be to the advantage of creditors. 

[22]      Mr. Klopper contended that the Notice of Motion does not indicate that a 
provisional sequestration order be granted but rather a final sequestration order. This 
Court has a discretion in this regard. In my view, a provisional sequestration order 
should be granted. The Notice of Motion states: “That the Respondent’s estate be 
sequestrated into the hands of the Master of the High Court.” The word “final” does 
not appear in the Notice of Motion. 

Order: 

[23]      Consequently, the following order is made: 

(i)            The estate of the respondent is provisionally sequestrated and 
placed in the hands of the Master of the High Court. 

(ii)          The costs of this application shall be costs in the sequestration. 
 

Three Diamonds Trading 50 (Pty) Ltd t/a Midway Bus Services NW v Tapisego 
Trading and Projects CC (KPM 47/2018) [2019] ZANWHC 7 (21 February 2019) 

 

Winding up application- dispute of fact relate to the amount that is due and payable- 
the respondent is able to pay its debts--not whether the respondent is able to pay-
rather a question of the respondent failed to pay what was due and payable and are 
therefore deemed to be unable to pay its debts. 

This is an application for a provisional liquidation order against the respondent. It is 
common cause that the applicant and the respondent entered into a contract in 
terms of which the applicant would render certain services to the respondent at an 
agreed price. Services were duly rendered and payment was due and payable. The 
amount alleged to be due and payable is R567 950.00. A letter of demand was send 
to the respondent. No payment was received despite the demand. The applicant 
than lodged the present application. 

The respondent is a Close Corporation (CC). The applicant is a creditor of the 
respondent. On the 18th June 2018 the applicant presented an invoice to the 
respondent reflecting the amount due and payable. No payment was forthcoming. 
The applicant than caused a letter of demand to be send to the respondent. The 
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letter of demand in terms of the provisions of Section 69 of the Close Corporation Act 
69 of 1984 was served on the respondent on the 28th June 2018. Despite, still no 
payment was made by the respondent subsequent to this demand. The applicant 
then launched the present application in terms of Section 69 of Close Corporation 
Act 69 of 1984. 

The only bone of contention is the amount of money that is due and payable. It is in 
actual fact not disputed that the respondent is indebted to the applicant for services 
rendered. Hence, it is stated in paragraph 5.7 of the respondent’s heads: 

“5.7     The Respondent is not contending that it’s not indebted to the 
Applicant, what is clear from the Respondent’s pleadings is that the amount 
which is sought by the Applicant is not the actual amount of its indebtness, it 
is inflated.” 

Mr. Ackerman, on behalf of the applicant, contended that there is no real or genuine 
dispute about the amount that is due and payable. The R33 000.00 complained 
about is nothing but a red-herring. The agreement between the applicant and the 
respondent was that payment should be made in advance. Hence, the invoice of 
R33 000.00 for May 2018. However, this invoice amount is not included in the 
amount claimed. This is true and quite apparent from the letter of demand and the 
invoices attached. The respondent never paid the amount claimed or alternatively 
the amount claimed less the R33 000.00 for the invoice of May 2018. The invoice of 
May 2018 can be safely disregarded because services had not been rendered and 
the agreement was cancelled before it could be rendered. 

The fact that the respondent failed to make payment with regard to the amount 
claimed, which was due and payable, warrants an inference that the respondent is 
deemed to be unable to pay its debts in terms of Section 68 of the Close Corporation 
Act 69 of 1984. During argument Mr. Letsie stated that it is admitted that the 
respondent is indebted to the applicant in the amount of R431 000.00 according to 
his calculations. Even this is a substantial amount of money which is admitted that it 
was not paid to the applicant upon demand, despite it being due and payable. The 
non-payment of the amount that is due and payable amounts to commercial 
insolvency. 

[10]      Reference was made to the matter of Brits Vleis (Pty) Ltd v Soft & Gentle 
Supply and Projects CC, Case no 34139/14, Gauteng Division, Pretoria delivered 
(the ‘Brits case’) on the 03rd February 2017 by Mabuse J. Reliance was placed on 
this judgment in support of the contention that there exist a genuine dispute of fact. 
This case is clearly distinguishable from the present case. In that case, Brits Vleis 
brought an application to have Soft and Gentle Supply & Projects CC wound up for 
allegedly failure to pay an amount of R200 000.00.  A cheque that was drawn by 
Roots butchery was dishonored. The application was premised on the dishonored 
cheque. 

[11]      In the Brits case the Court found:- 

“[19]     In casu on evidence before Court it is clear that the debt is not simply 
disputed because the respondent claims so. The dispute is not only bona fide 
but, in my view, good and reasonable and founded on substantial grounds. 

[20]      Finally, counsel for the applicant, relying on a paragraph cited from 
Kalil v Decotex (Pty) Ltd 1988(1) SA 943 A argues that the respondent has 



failed to establish the existence of a bona fide dispute in relation to the 
applicant's claim. The said paragraph states that: 

“Where the respondent shows on a balance of probability that its 
indebtedness to the applicant was disputed on bona fide and reasonable 
grounds, the Court will refuse the winding-up order.  The onus on the 
respondent is not to show that it is not indebted to the applicant;·it is merely to 
show that the indebtedness is disputed on bona fide and reasonable 
grounds.” 

In my view the respondent has succeeded to show that its dispute for its 
indebtedness is based on good and reasonable grounds. 

 [24]      It is correct that all that is required of the applicant is to show that the 
respondent is unable to pay its debt and as and when they fall due. In this 
regard reliance can be placed on Rosebach & Co. Pty Ltd v Slngh's Bauars 
Pty Ltd 1962(4) SA 593 at page 597 C-D where the Court had the following to 
say: 

''lf it is established that a company is unable to pay its debts, in the sense of 
being unable to meet the current demands upon it its day to day liabilities in 
the ordinary course of its business, it is in a state of commercial insolvency. " 

The facts stated by the respondent and admitted by the applicant show quite 
convincingly that the respondent did not owe the applicant; that it was Roots 
Butchery, a separate legal entity that owed the applicant; that the dishonoured 
cheque was made good; there was no evidence that either the respondent 
was unable to pay its debts. In my view, on the evidence before the Court on 
the application for the liquidation of the respondent cannot succeed.” 

(emphasis added) 

[12]      To reiterate, the present case is clearly distinguishable from the Brits 
Vleis case. In this case, the locus standi of the applicant is not disputed. 
Furthermore is it admitted that the respondent is indebted to the applicant. But for 
the R33 000.00 of the May 2018 invoice, which was in any event not included in the 
amount claimed, there is no dispute between the parties. This is totally different from 
the facts in the Brits Vleis matter. Each case must be decided on its own merits. 

[13]      Mr. Letsie submitted that based on the bank statement of the respondent, the 
respondent is able to pay its debts and an order for the provisional liquidation should 
not be granted. This contention with due respect misses the point. It is not whether 
the respondent is able to pay. It is rather a question of the respondent failed to pay 
what was due and payable and are therefore deemed to be unable to pay its debts. 

[14]      In Interturbo (Pty) Ltd and Others v Absa Bank Ltd and 
Other (45884/2012) [2016] ZAGPJHC 215 at paragraphs [33] and [34] Mashile 
J states: 

“[33]     It must be borne in mind that the deemed inability to pay as envisaged 
in sub-s 345 (1) (a) is a conclusion of law.  In this regard, Henochsberg in its 
commentary on the 1973 Act outlines the point as follows: 

“It is respectfully submitted that the intention is that in any of the situations set 
out in sub-s (1)(a), (b) and (c) the conclusion that the company is unable to 



pay its debts is to be a conclusion of law, i.e., for the purpose of the exercise 
by the Court of the jurisdiction to wind up under s 344( f ), the company is, 
where any of such situations exists, in law unable to pay its debts even if in 
fact it is able to pay them…..” 

[34]      It is conceivable for a solvent company to be declared unable to pay 
its debts even though it can.  The point is did the company pay and not 
whether or not it can pay.  Thus failure to settle a debt demanded in terms of 
Section 345(1)(a)(i) of the 1973 Act or to settle a judgment validly obtained, as 
is the case in the instant case, could result in a legitimate winding-up.  I 
therefore agree with the conclusion of the First respondent’s Counsel that 
given the aforesaid exposition of the situation, assuming that the winding up 
order were to be rescinded, the Applicants would nonetheless fail in their 
opposition of the liquidation application.”  

            I find the aforementioned dictum quite apposite in this case. 

[15]      In applying a robust approach to facts of this case, I am satisfied that the 
respondent is indebted to the applicant; that demand for payment had been made; 
that the respondent failed to make payment to the applicant despite demand; that 
there was compliance with the prescripts of the law and procedure; that a case has 
been made out for an order of the provisional liquidation of the respondent. The 
costs relevant to the condonation application must be paid by the respondent. Such 
costs to be on the scale as between attorney and client based on the behavior of the 
respondent; its lack of due diligence and the fact that it was timeously notified by the 
applicant. The remainder of the costs must be costs in the liquidation. 

After hearing the respective legal representatives for the parties it is ordered that: 

1          the application for condonation for the late filing of the respondent's 
answering affidavit be granted and the respondent be ordered to pay all such costs 
occasioned thereby on a scale between attorney and client; 

2          the point in Iimine be dismissed with costs; 

3          a rule nisi be issued in terms whereof the estate of the respondent be 
provisionally liquidated and its assets be placed in the hands of the Master of this 
Court; 

4          a copy of the order nisi be served on the respondent at its registered address 
and be published once in each of the Government Gazette and the Beeld 
Newspaper; 

5          the costs of the application for liquidation be costs in the liquidation; 

6          that all interested parties, are called upon to provide reasons, if  any, on 
THURSDAY 28th MARCH 2019 at 10H00 why the rule nisi as granted above should 
not be confirmed. 

 

Linde's Trading Enterprise CC v African Dynamics Group (Pty) Ltd (70936/15) 
[2018] ZAGPPHC 844 (9 November 2018) 

Winding-up-rescission application-final order already granted-liquidation of the 

Applicant-refused 



Legal proceedings-be authorised by liquidators-no such authority  

Applications-Affidavits-Only the last page of the founding affidavit is signed -by the 
deponent and the commissioner of oaths- None of the other pages of the affidavit 
are initialled by either-founding affidavit not properly commissioned and as such not 
properly before this court. On this ground alone the application stands to be 
dismissed. 

This is an application for the rescission of a final order for the liquidation of the 
Applicant granted in favour of the Respondent on 1 June 2016 by my brother Vorster 
('the final liquidation order'). This final liquidation order was granted in confirmation 
of a rule nisi for provisional liquidation of the Applicant granted by my brother 
Ranchod on 18 April 2016 ('the provisional liquidation order'). 

[2]        The Applicant, Linde's Trading Enterprises CC ('Linde's Trading') is a close 
corporation with registration number 2006/16367/23 and registered address 
No 355 Muledane, Block J, Thohoyandou, 0905. Its sole member is one 
Lindelani Dzivhani, also the deponent to the Applicant's founding affidavit. 

[3]        The Respondent is African Dynamics Group (Pty) Ltd ('African Dynamics'), a 
company with limited liability, duly registered as such in terms of the company 
laws of the Republic and with its principal place of business at 11 Sunbeam 
Street, Icon Industrial Park, Sunderland Ridge, Centurion. 

[4]        The Applicant had not, as required by the Practice Directives of this court, 
filed a practice note or heads of argument at any time prior to the hearing of 
the matter. At the day of the hearing there was no appearance for the 
Applicant at court. Counsel for the Respondent handed up a list of 
correspondence with the Applicant's attorneys about the pending hearing of 
this matter, dating from 1 August to 16 October 2018, to show that the 
attorneys had been aware of the date of hearing. Counsel also informed me 
from the Bar that he had called the Applicant's attorneys shortly before the 
hearing was due to commence at 9:00 to find out whether they would be at 
court to proceed with the application. He spoke with a member of the firm, 
who simply informed him that they would not be at court. 

[5]        Against this background it is appropriate for me to proceed to decide the 
application in the absence of the applicant, in particular given that this matter 
has been dragging on for two years, since the granting of the final liquidation 
order - finality is required. 

[6]        Two issues must therefore be decided: whether the application may be 
granted; and the issue of costs. 

 The application for rescission 

[7]        The application for rescission of the final liquidation order is based on two 
grounds: that the Applicant was not aware of the proceedings instituted 
against it that resulted in the liquidation order and only became aware of it 
when summons was served to appear at a meeting of creditors on 14 March 
2017; and that the Applicant had a 'proper defence' against the Respondent's 
claims, being in sum that it had never entered into an agreement with the 
Respondent or received goods from the Respondent, so that it was in no way 
indebted to the Respondent. 



[8]        In opposition the Respondent first raises three points in limine: that the 
founding affidavit to the rescission application was not properly 
commissioned; that the deponent to the founding affidavit was not authorised 
to attest to an affidavit on behalf of the Applicant; and that the duly appointed 
liquidators had not been joined as respondents. I deal with each these in turn. 

 Founding affidavit not properly commissioned: 

[9]        Only the last page of the founding affidavit is signed by the deponent and the 
commissioner of oaths. None of the other pages of the affidavit are initialled 
by either. This means that the founding affidavit is not properly commissioned 
and as such not properly before this court. On this ground alone the 
application stands to be dismissed. 

 Deponent to founding affidavit not authorised: 

[10]     The applicant having been finally liquidated by order of this court on 1 June 
2016, and two liquidators duly having been appointed for the applicant's 
estate any legal proceedings brought by the applicant have to be authorised 
by liquidators. 

[11]       The liquidators have not authorised this application and have specifically 
also not authorised the deponent to the founding affidavit to depose to that 
affidavit on the applicant's behalf. This results in the founding affidavit on a 
second count being irregular for lack of authorisation. Also on this ground the 
application stands to be dismissed. 

  

Liquidators not joined: 

[12]      As stated above, the applicant having been finally liquidated and liquidators 
having been appointed for it, no legal proceedings may issue without the 
knowledge, authorisation and participation of the liquidators. 

[13]      The liquidators should have been given notice of these proceedings and 
should have been cited as parties, given that they have a clear substantial 
interest in this application. Neither of these were done. 

[14]      Also on this third point in limine the application should be dismissed. 

[15]      Despite the application having already failed at the preliminary stage, I 
nevertheless proceed to its merits. Here also it fails. 

[16]      The deponent to the applicant's founding affidavit's allegation that neither she 
nor the applicant had any knowledge of the proceedings against the applicant 
before the applicant was in June 2017 summoned to appear at a meeting of 
creditors is manifestly untrue. On the papers it is clear that the application for 
the applicant's liquidation was duly served on the applicant through a copy 
being handed to the deponent's domestic worker at the address that the 
applicant had agreed to for service of documents. It is also clear that the 
notice of set down and a copy of the liquidation application was served on the 
deponent for the Applicant (its only member) personally, at the same address, 
as was the order for the applicant's provisional liquidation. The Applicant 



clearly had knowledge of the proceedings against it and of the orders resulting 
from that, despite the deponent's denial. 

[17]      As clearly untrue is the applicant's denial that it ever entered into an 
agreement with, received goods from and was indebted to the respondent. A 
signed agreement is on the papers before this court. 

[18]      Also on the merits, therefore, the application must fail. 

[19]      All that remains is the issue of costs. 

[20]       The applicant's dilatory conduct in prosecuting its own application, 
culminating in its failure to appear at court on the day of the hearing and he 
inaccuracies and untruths contained in the founding affidavit persuade me 
that the application for rescission wax brought only the further delay 
proceedings and postpone the conclusion of the liquidation process. 

[21]       In this light a punitive costs order is warranted. 

[22]       Accordingly I order as follows: 

The application is dismissed with costs as between attorney and client. 

  

GCC ENGINEERING (PTY) LTD AND OTHERS v MAROOS AND OTHERS 2019 
(2) SA 379 (SCA) 

Business rescue — Liquidation proceedings already initiated — Effect of application 
for business rescue — Not suspending appointment, office or powers of provisional 
liquidators — No legal provision providing for revesting of control of company's 
property in its directors — Companies Act 71 of 2008, s 131(6).  

Business rescue — Master — Role with respect to business rescue proceedings. 

First appellant company was in business rescue. Ultimately the business rescue 
practitioner obtained a provisional winding-up order (see [5] and s 141(2)(a)(ii) of the 
Companies Act 71 of 2008). 
It appears a second business rescue application was then instituted and pending 
(see [3] and [8]). 
Thereafter, the company's shareholder (first respondent) applied to the High Court 
for the relief (see [3]).  
The court reasoned that the liquidation proceedings were suspended by the 
application for business rescue; that the liquidators' powers were suspended; and 
that the company's assets fell under the control of the Master (see [8] and s 131(6) of 
the Act). 
The court reasoned further that if the company traded, and the liquidators' powers 
were suspended, the Master could not assume the directors' powers, and those 
powers revested with the directors, to control and manage the company pending the 
determining of the business rescue application (see [8]). 
The court granted the relief at [3]. This included that a 'manager' be appointed, with 
the powers and capacity of a director of the company, to manage the company's 
business until finalisation of the pending business rescue application. 
 
The liquidators and Master appealed to the Supreme Court of Appeal.  



Held 
   •   Section 131(6) did not suspend the appointment, office and powers of the 
provisional liquidators ; 
   •   no legal provision permitted the revesting of control and management of 
the company's property in its directors (see [9] and [21]); 
   •   no legal provision permitted the appointing of a 'manager' (see [23]); 
   •   the order that the Master hold security given by the manager, and monitor his 
use and disposal of the company's assets, was incompetent (see [23]). 
Appeal upheld. The paragraphs of the High Court's order at [3] set aside and 
substituted with an order dismissing the application (see [26]).  
 

MAYEKISO AND ANOTHER v PATEL NO AND OTHERS 2019 (2) SA 522 (WCC) 
 

Trustee — Lack of authority — Removal by Master — Not automatically invalidating 
decisions taken before removal — Insolvency Act 24 of 1936, s 76. 

 
The trustees of the present appellants' insolvent joint estate, acting under s 4(7) of 
the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 
1998 (PIE), applied for their eviction on the ground that their home had been sold in 
execution and their continued illegal occupation was impeding the liquidation 
process. Section 4(7) provides that a court may, after considering the relevant 
circumstances, evict unlawful occupiers if it is just and equitable to do so. The 
appellants bought the property in question in 2007 for just under R20 million, and it 
was in September 2017 sold in execution for R13,2 million. The High Court granted 
the eviction application on the ground that the appellants' continued occupation of 
the house after its sale in execution was unlawful. In a full-bench appeal the 
appellants, who conceded that their occupation was illegal (see [21]), argued that the 
court a quo failed to properly consider the effects of the eviction on the family, 
particularly the minor children. 
Shortly before the hearing was to commence, the appellants, having earlier accepted 
that the property had to be sold to satisfy creditors' claims (see [25]), made an 
application to introduce new evidence on appeal — much of it hearsay — to show 
that one of the trustees (the first respondent) was an impostor who was bent on 
stealing the funds under his control (see [40]). The appellants argued that this state 
of affairs rendered the eviction application fundamentally flawed (see [28]). The 
respondent trustees opposed the application for the introduction of further evidence. 
In November 2016 the first respondent was removed by the Master and replaced by 
the fourth and fifth respondents. 
Held per Gamble J, Sher J concurring 
The allegations made against the first respondent did not invalidate the 
decisions taken by him, particularly in light of the first appellant's admission that the 
property had to be sold to cover the liabilities of the insolvent estate (see [39], [41], 
[53] – [54]). In addition, s 76 of the Insolvency Act 24 of 1936 expressly provided for 
the continuation of pending legal proceedings in situations such as the present (see 
[42]). There was thus no merit in the argument that the conduct of the first 
respondent warranted the dismissal of the application to evict (see [49]). Since it 
was, moreover, not clear that the application to adduce further evidence was bona 
fide, the appeal had to be decided on the record as it stood together with the relevant 
common-cause facts (see [54], [55], [58] – [59]). 



The presence of children on the property did not necessarily trump the right of the 
owner to seek the eviction of their parents (see [60]). Save for raising the possibility 
of homelessness, the appellants did not point out other factors relating to the 
children that the court a quo considered material, and the reason was clear: there 
was none (see [66]). The court a quo gave full consideration to the issue of 
homelessness and the effect it might have on the minor children, which was the only 
context in which the children's interests fell to be considered (see [67]). But the 
appellants' continuing opulent lifestyle and their ability to conduct drawn-out and 
expensive litigation suggested unequivocally that homelessness was not a likely 
consequence of their eviction (see [4], [69] – [70]). This was confirmed by the first 
appellant himself, who promised under oath that the family would move out when the 
property was sold and transferred to its new owner (see [71]). It was accordingly just 
and equitable in the circumstances to grant an order of eviction (see [74]). 
Held per Mantame J dissenting 
The sophistication of the appellants' lifestyle was not a sufficient reason not to 
conduct an investigation into the relevant circumstances as intended in s 4(7) of PIE 
(see [110] – [111]). The court could not assume that, because the appellants 
occupied a R19,95 million house, they could not be rendered homeless by eviction: 
due process required that an inquiry be made (see [114] – [115]). The court a 
quo should have investigated the appellants' arrangements for alternative 
accommodation and enquired into the circumstances of the children (see [116], 
[121]). 
 

Jackson v Louw NO and another [2019] 2 All SA 145 (ECG) 

Impeachable transaction – Voidable preferences – Joint trustees of the insolvent 
estate of an inter vivos trust instituted action against the appellant, for the setting aside 
of two agreements entered into between him and the trust and the return of livestock 
– Sections 29, 30 and 31 and 32 of the Insolvency Act applied – Court satisfied that 
the agreements were dispositions which fell to be set aside as voidable preferences 
as envisaged in section 29(1) of the Act – Appeal upheld. 

 

Acting in accordance with their authority in terms of section 32 of the Insolvency Act 24 
of 1936, the joint trustees of the insolvent estate of an inter vivos trust instituted action 
against the appellant, for the setting aside of two agreements entered into between 
him and the trust. The liquidators also sought the return of 163 head of livestock and 
certain movable goods. 

The essence of the respondents’ pleaded case was that in August 2011, and at a 
time when the liabilities of the trust exceeded the value of its assets, the appellant and 
a number of other creditors of the trust, with the knowledge of each other, colluded to 
jointly take possession of all the cattle in the possession of the trust, and to divide and 
distribute it between them as they saw fit. It was alleged that that was not an 
appropriation and distribution by the creditors of livestock owned by them, but included 
livestock owned by the trust. 

The present appeal was against the trial court’s entire order. 

Held – Sections 29, 30 and 31 of the Insolvency Act are aimed at safeguarding the 
interests of the creditors in an insolvent estate, and to ensure an equitable distribution 
of the assets of the insolvent amongst all the creditors in general. To achieve this they 



create a mechanism for the impeachment of certain categories of transactions entered 
into by the insolvent pre-sequestration. Section 32 invests the trustee in insolvency (or 
the liquidator of a company in liquidation) with the right to institute legal proceedings 
for the setting aside of impeachable transactions, or for the recovery of compensation 
equal to the value of the property disposed of, or for the payment of a penalty. 

In the grounds of appeal the issues for decision raised by the requirements 
of sections 29 to 30 were narrowed down to whether the agreement in respect of the 
cattle was a disposition of the property of the trust; whether the agreement in respect 
of the equipment, was a disposition made in the ordinary course of business, and was 
not intended to prefer one creditor above another, and was a disposition made with 
the intention of preferring one creditor above another; and whether the agreements 
were collusive dispositions. 

Having regard to the evidence, the Court was satisfied that the agreements were 
dispositions which fell to be set aside as voidable preferences as envisaged in section 
29(1) of the Act. The appeal was thus upheld. 
 

Recycling and Economic Development Initiative of South Africa v Minister of 
Environmental Affairs and a related matter [2019] 2 All SA 1 (SCA) 

Winding-p application -Standing – Whether Minister of Water and Environmental 
Affairs may invoke section 157(1)(d) of the Companies Act 71 of 2008 for standing in 
the public interest – Where alternative remedies were available, the bringing of the 
applications could not be in the public interest. 

Two solvent companies were placed under final liquidation at the instance of the 
Minister of Water and Environmental Affairs. The said companies were the appellants 
in the two appeals before the present Court. The appellant in the first appeal was a 
company (“Redisa”) responsible for the implementation of a waste tyre recycling 
scheme. On 29 November 2012, the Minister approved an industry waste tyre 
management plan that Redisa had conceptualised and submitted to her under the 
National Environmental Management: Waste Act 59 of 2008. The plan operated 
indefinitely, subject to a review conducted every five years. The first was in November 
2017. Redisa contracted the appellant in the second appeal (“KT”) to manage the 
implementation of the plan. 

Although approving the above and commending the plan, the Minister shortly 
thereafter sought and obtained an ex parte urgent provisional winding-up order; first 
against Redisa and then against KT, on the same basis. Final winding-up orders were 
granted against both entities, on just and equitable grounds. In finding that it was just 
and equitable to wind-up the appellants, the court a quo upheld the Minister’s broad 
contention that certain of Redisa’s directors had not disclosed their relationship with 
or significant shareholding in KT and that this had enabled them to misappropriate 
public funds by using KT as their vehicle to unlawfully channel funds collected by 
Redisa under the plan for their personal benefit. It also upheld the Minister’s second 
ground for winding up Redisa, which was that Redisa’s business plan had 
acknowledged that it would have to begin to wind down from 1 June 2017, if the 
Department of Water and Environmental Affairs (the “Department”) allocated 
insufficient funds to meet its operational requirements. Once Redisa was wound up, 
KT had to follow as its existence was entirely dependent upon the money it generated 
through the plan. 



The appellants applied for leave to appeal against the judgment and orders on 
several grounds. The court a quo granted leave to appeal to the present Court only on 
the ground that the court a quo had erred in conferring standing on the Minister, 
purportedly in terms of section 157(1)(d) of the Companies Act 71 of 2008, to wind up 
the two solvent companies. 

After setting out the background to the Minister’s ex parte application, the Court 
considered the complaint by the appellants regarding the Minister’s use of ex 
parte proceedings and her failure to disclose material facts to the Court. 

Held – Where an order is sought ex parte it is well established that the utmost good 
faith must be observed. All material facts must be disclosed which might influence a 
court in coming to its decision, and the withholding or suppression of material facts, by 
itself, entitles a court to set aside an order, even if the non-disclosure or suppression 
was not wilful or mala fide. In deciding whether or not to set aside an ex parte order 
on grounds of non-disclosure, regard must be had to the extent of the non-disclosure, 
the question whether the judge hearing the ex parte application might have been 
influenced by proper disclosure, the reasons for non-disclosure and the consequences 
of setting the provisional order aside. 

The Minister’s founding affidavit fell far short of the disclosure required in ex 
parte proceedings. Disclosure that was made was one-sided and there was also 
material non-disclosure. She also portrayed Redisa in a negative light despite having 
publicly praised the plan for its success. The Court highlighted numerous serious 
instances of inadequate disclosure. 

Also relevant to ex parte applications is the basic principle of the administration of 
justice that relief should not be granted against a person without allowing such person 
to be heard (audi alteram partem). The Court confirmed that the Minister’s recourse 
to ex parte proceedings was unjustified and that the provisional orders could have 
been discharged in the court below on that basis. 

A trial court has a discretion to discharge a provisional order in circumstances where 
the use of ex parte proceedings was unjustified or where there has been non-
disclosure. This is a discretion in the true sense, meaning that on appeal a court will 
only interfere if the trial court exercised the discretion on a wrong principle or made a 
decision that was not reasonably open to it. In this case, the court a quo was shown 
to have exercised no discretion at all. The present Court took issue with that, finding 
that it was an abuse to seek provisional orders ex parte. It held that the court a 
quo should have vindicated the principles of audi alteram partem and uberrima 
fides by discharging the provisional orders. That conclusion alone dispensed with the 
appeal. 

However, the Court decided to still deal with the questions of whether it was just and 
equitable to wind up the companies; and the Minister’s standing in terms of section 
157(1)(d) of the Companies Act. 

The basis of the Minister’s averment that it was just and equitable to wind up the 
companies was that they were involved in an illegal operation to siphon off public 
funds. The allegations in that regard were either incorrect or unsustainable on the 
papers. 



On realising that, the Minister presented a new case in oral argument. It was 
contended that Redisa’s directors had abused KT’s corporate personality and 
contravened item 1(3) of Schedule 1 of the Companies Act. It was alleged that KT had 
devised a scheme to have the plan approved by the Minister. Its purpose was to 
improperly divert public funds earned by Redisa to KT’s shareholders by receiving 
management fees under the management contract it had concluded with Redisa 
before the plan had been approved. The management agreement was therefore said 
not to be a bona fide agreement as contemplated in item 1(3) of Schedule 1 of the Act. 
Secondly, it was alleged that Redisa’s executive directors, who indirectly owned 92,5% 
of KT,  abused KT’s corporate personality by unlawfully diverting public funds 
generated by Redisa to themselves. In terms of item 1(3) of Schedule 1, a non-profit 
company (such as Redisa) may not transfer any portion of its income or assets to 
another person unless it does so in accordance with a bona fide agreement between 
the parties and the objects of the company. The Minister’s case had to fail as it was 
not pleaded in the founding affidavit nor in reply. There was no evidence to support 
the allegation that the management agreement was not a genuine, bona 
fide agreement. The related claim regarding the abuse of KT’s corporate personality 
was also unsustainable. 

The last issue was whether the Minister was properly held to have standing to 
institute these proceedings in the public interest in terms of section 157(1)(d) of the 
Companies Act. That was a matter of considerable public importance and had 
important consequences for the winding-up of solvent companies. Section 
157(1)(d) entitles a creditor to apply to court to wind up a company on the ground that 
it is just and equitable to do so, and section 81(1)(d)(iii) of the Act permits the 
company, a director or a shareholder to apply for the winding-up on the same basis. 
The Minister was not a creditor, director nor shareholder of Redisa or of KT, and did 
not purport to represent their interests or step into their shoes. She had no standing to 
wind up a company in the interests of any of those persons or for the companies 
themselves. Consequently, the Minister argued that a public-interest litigant with 
standing in terms of section 157(1)(d) is entitled to rely on any of the substantive 
grounds for liquidating a solvent company set out in section 81(1) of the Act. At the 
heart of the inquiry of whether an applicant should be granted the right to seek relief 
in the public interest, lies a consideration of alternative remedies. The Courts granting 
the Minister the right to seek provisional orders clearly did not consider any of the 
criteria relevant to the determination of whether the applications were genuinely in the 
public interest. The Minister had remedies available to her under the 2008 Act to 
address her concerns, and made out no case for resorting to the drastic remedy of a 
winding-up without having considered the extensive alternative remedies. It was also 
not in the public interest for the Minister to be allowed to seek Redisa’s liquidation 
because the company was an organ of State and section 40 of the Intergovernmental 
Relations Framework Act 13 of 2005 became applicable. Thus, the Minister as a 
representative of the national government, had a duty to avoid legal proceedings 
against Redisa by attempting to settle the dispute first through recourse to other 
remedies before resorting to litigation. 

The appeal was upheld with costs by the majority of the Court. 

 



CDH Invest NV v Petrotank South Africa (Pty) Ltd and Others (483/2018) [2019] 
ZASCA 53 (1 April 2019) 

Companies act-resolutions-Validity of directors resolution in terms of s 74 
of Companies Act 71 of 2008 – the powers of directors when increasing the 
authorised shares of a company in terms of s 36(2)(b) and (3) of the Act. 

 

The Supreme Court of Appeal (SCA) dismissed an appeal by the appellant and upheld the order of 
the Gauteng Division of the High Court, Johannesburg. The issue for determination was whether a 
decision adopted by written consent of the majority of the directors in terms of s 74 of the 
Companies Act 71 of 2008 (the Act) was valid. 

In 2013 CDH a Belgium company and Amabubesi, an empowerment company caused Petrotank, 
a partnership vehicle, to be incorporated. The memorandum of understanding (MOU) provided that 
there would be five directors, three appointed by CDH and two by Amabubesi. At all material times 
the directors appointed by CDH were Messrs D’Hondt, Mabale and Stadler as managing director. 
The directors appointed by Amabubesi were Messrs Moyo and Ntsaluba. Due to an error on the 
part of the person responsible for the incorporation of Petrotank, its memorandum of incorporation 
(MOI) recorded that it had authorised shares of 1 000 ordinary no par value shares rather than 
100 000. At the time CDH and Amabubesi were unaware of this error. 

 On 31 March 2014, notwithstanding Ntsaluba’s objection, the three CDH directors signed a round 
robin resolution made in terms of s 74 of the Act. It was apparent that the asserted error in the 
resolution was the fact that it increased the number of authorised shares to 1 000 000 instead of to 
100 000 as agreed in the MOU. It was also apparent that Amabubesi’s nominees on Petrotank’s 
board were unaware at this stage that CDH’s nominees had already signed the impugned 
resolution. CDH offered no explanation for its failure to have any regard to the objections raised by 
Amabubesi’s directors to the round robin resolution.  

The SCA held that CDH’s directors knew on 28 March 2014 that the round robin resolution upon 
which the directors were called to vote was contrary to the proclaimed purpose. They also knew 
that it was contrary to the MOU. Nonetheless on 31 March 2014 they signed the resolution. These 
actions of the directors of Petrotank, who were appointed by CDH, amounted to a misrepresentation 
of the real purpose behind the introduction of the resolution. By their actions and their continued 
refusal to provide a justification for the need to increase the authorised shares to 1 000 000, they 
committed a misrepresentation, which at the very least was designed to obfuscate the real purpose 
behind the resolution. Their conduct did not comport to the standard of good faith required of 
directors in terms of s 76(3) of the Act and thus raised the question as to whether they exercised 
their powers as directors for a proper purpose. 

The SCA therefore in conclusion said that what was surprising was that CDH never sought to 
explain the reason why, in supposedly ‘correcting’ the patent error in the MOI, its nominees on 
Petrotank’s board resolved to pass a resolution to increase the authorised shares to 1 000 000 
rather than 100 000. This clearly called for an explanation on at least the two occasions when 
Amabubesi’s directors questioned the conduct of CDH’s directors. The court accordingly found that 
the round robin resolution signed on 31 March 2014 was invalid. 

Von Wielligh Bester N.O and others v Gouws and others [2019] JOL 41730 
(WCC) 

http://www.saflii.org/za/legis/num_act/ca2008107/
http://www.saflii.org/za/legis/num_act/ca2008107/index.html#s36


Impeachable transactions in terms of section 26 of the Insolvency Act 24 of 1936-
prescription  

A trust which had been used to operate an illegal investment scheme was 
sequestrated and the plaintiffs were appointed as trustees. They instituted action 
claiming repayment of money paid to the defendants as commission. The actions 
against the defendants were consolidated and a special plea of prescription was 
considered as against the claims against the tenth and eleventh defendants. The court 
stated that if the plea was upheld in respect of their claims, that would be extended to 
all the defendants. 

According to the plaintiffs’ the payments from the trust to the defendants were made 
without authority – alternatively were impeachable transactions in terms of section 26 
of the Insolvency Act 24 of 1936. 

In terms of the special plea, the plaintiffs were authorised to institute action on behalf 
of the trust’s insolvent estate on 17 August 2012 or 23 October 2012 (when their 
appointment as trustees was made final). Summons was served on the defendants on 
9 November 2015, which was over three years after the claim arose. 

Held that it was clear from the order appointing the plaintiffs as trustees that they were 
entitled to institute any proceedings as of 17 August 2012. As of 23 October 2012, the 
plaintiffs had the requisite knowledge of the identity of the debtors and the facts from 
which the debt arose. Consequently, by the time summons was served, the claim had 
prescribed. 

The special plea was upheld and plaintiffs’ claims dismissed. 
 

 

Venter v Matsepe and others 
[2019] JOL 41716 (FB) 

Liquidators of company –Joint liquidators – Authority to act 

The applicant sought a declaratory order declaring that she was not in liquidation. 

The fifth respondent was the attorney of record for the first and second respondent, 
who were the only parties who had filed opposing papers. A preliminary point was 
raised, challenging the fifth respondent’s authority to represent the first and second 
respondents. 

Held that the question of the authority of the fifth respondent to act for the respondents 
was approached by the respondents’ production of signed powers of attorney 
conferring the necessary authority on the fifth respondent to act on behalf of the first 
and second respondents. Rule 7(1) of the Uniform Rules of Court provides that the 
authority of anyone acting on behalf of a party may be disputed and such person may 
no longer act unless the court is satisfied that he is authorised to act. Joint liquidators 
must always take a joint decision before acting on a matter. In this case only two of 
three liquidators signed the powers of attorney. The fifth respondent therefore lacked 
authority to act on behalf of the first two respondents. 



Equally, the first two respondents lacked the necessary locus standi to sue and be 
sued in their capacity as co-liquidators. 

 

The Standard Bank of South Africa Ltd v Strydom N.O and Others (64891/2015) 
[2019] ZAGPPHC 142 (9 May 2019) 

Cession of rights-insolvent ceded to different entities in respect of the income of his 
2015 maize crop- first in time first in right  

Cession contract- rectification claim-after sequestration-not possible  to claim 
rectification after concursus creditorum. 

This matter centres around the extensive farming operations of a maize producer, 
Mr Frederick Barend Christoffel Kirsten (“Kirsten”) in the Makwassie area, North 
West Province. Kirsten was well known in the area as a successful farmer and was 
by all accounts a revered member of the farming community. Due to his success as 
a maize producer and the extensive scale of his operations, Kirsten had easy access 
to credit facilities at various financial institutions.For reasons that do not appear from 
the evidence, Kirsten’s financial position took a turn for the worse during 2015. This 
unfortunate event led to the sequestration of Kirsten in terms of a provisional 
sequestration order on 29 April 2016 and thereafter a final sequestration order 
issued on 31 August 2016. Kirsten’s financial demise resulted in massive losses for 
all the parties involved in the present litigation. It appears that Kirsten executed a 
variety of cessions in favour of different entities in respect of the income of his 2015 
maize crop. The validity of the different cessions executed by Kirsten forms the crux 
of the dispute between the parties. 

The plaintiff is THE STANDARD BANK OF SOUTH AFRICA LTD, a public company 
with limited liability and a registered bank (“Standard Bank”). Standard Bank 
advanced production credit to the tune of R 79 million to Kirsten. Standard Bank 
relies on a Deed of Cession dated 22 November 2011 in support of its claim to the 
proceeds of Kirsten’s 2015 maize crop. 

The first defendant is the duly appointed TRUSTEES of the Insolvent Estate of 
Kirsten (“the Trustees”). The Trustees oppose the relief claimed by Standard Bank. 
The second defendant is SUIDWES LANDBOU (PTY) LTD, a private company of 
limited liability with its principal place of business at Leeudoringstad, Northwest 
Province (“Suidwes”). Suidwes is an agricultural company that offers a variety of 
products and services in the agricultural industry. Suidwes advanced credit to Kirsten 
and the outstanding balance at the time of his sequestration was in the region R 129 
million. Suidwes relies on a variety of Deeds of Cession, a General Notarial Bond 
and a perfection agreement in support of their claim to the income of the 2015 maize 
crop. 

The third defendant is SILOSTRAT (PTY) LTD a private company with limited 
liability (“Silostrat”). Silostrat specialises in the trade of grain products and entered 
into three forward contracts with Kirsten in respect of 35 000 tons of his 2015 maize 
crop. Kirsten failed to deliver in terms of the contracts and Silostrat instituted a claim 
against the Trustees for breach of contract. Silostrat also instituted conditional 
counterclaims against Standard Bank and Suidwes, respectively. 



 The fourth defendant is LAND & AGRICULTURAL DEVELOPMENT BANK OF 
SOUTH AFRICA (‘the Landbank”). Suidwes ceded its book debts, including the debt 
of Kirsten to the Landbank. The fifth defendant is TECHNICHEM 
OESBESKERMING (PTY) LTD a private company with limited liability 
(“Technichem”). Technichem sold and delivered agricultural chemicals to Kirsten. 
Kirsten did not pay for the products and owes Technichem an amount of 
R 7 665 946, 44. Technichem relies on a Deed of Cession signed by Kirsten on 5 
October 2014 in support of its claim to the proceeds of the 2015 maize crop. 

Standard Bank claims the following relief: 

[12.1] rectification of clause 1 of the deed of cession, dated 22 November 
2011, signed, executed and concluded by Kirsten in its favour; 

[12.2]  an order declaring that it’s cession: 

[12.2.1]   is valid and enforceable; 

[12.2.2]   pre-dates the deeds of cession of Suidwes and Technichem; 

[12.3]  an order that it is entitled to all income and/or monies due and/or to 
become due and/or the proceeds realised in respect of the 2015 and 
2016 maize crop harvest of Kirsten; 

[12.4]  payment by the Trustees, Suidwes and/or the Landbank and/or 
Silostrat of all proceeds realised and/or received by the respective 
parties in respect of the entire 2015/2016 maize crop harvests of 
Kirsten. 

Technichem 

[16]       Technichem claims an order that: 

[16.1]  its deed of cession, dated 5 October 2014, signed and executed by 
Kirsten in its favour is valid and enforceable; 

[16.2]  the cession pre-dates and/or supersedes Suidwes and/or the 
Landbank’s cessions; and 

[16.3]  it is entitled to all income and/or monies due and/or to become due 
and/or realised to the Trustees in respect of Kirsten’s 2015 maize crop 
income. 

[16.4]  Suidwes and/or the Landbank must pay all of the proceeds received in 
respect of Kirsten’s 2015 maize crops to it. 

  

 [39]        The obtaining of security for moneys lent and advanced by Commercial 
banks is a well-known business practice. In the present instance Standard 
Bank was requiring security in respect of an overdraft facility to be utilised as 
working capital in the production of maize. The security so required was 
contained in the Deed of Cession. 



[40]        A cession is an act of transfer to enable the transfer of a right to claim 
(translatio juris) to take place. In Johnson v Incorporated General Insurances 
Ltd 1983 (1) SA 318 AD the nature of a cession agreement was described as 
follows at 319G: 

“It is accomplished by means of an agreement of transfer 
(“oordragsooreenkoms”) between the cedent and the cessionary arising out of 
a justa causa from which the intention of the cedent to transfer the right to 
claim to the cessionary (animus transferendi) and the intention of the 
cessionary to become the holder of the right to claim (animus acquirendi) 
appears or can be inferred.” 

  

RECTIFICATION 

[52]      Standard Bank’s claim for the rectification of clause 1 of the deed of cession 
is pleaded  

CONCURSUS CREDITORUM 

[75]        Should I be incorrect in respect of the rectification claim, the question arises 
whether it is possible to claim rectification after concursus creditorum. 

[76]        Concursus was established on 24 April 2016 when the provisional order for 
sequestration was issued. 

[77]        Mr Terblanche SC, counsel for the Trustees, submitted that 
once concursus has been established rectification of an agreement entered 
into pre-sequestration is no longer possible. Should rectification be granted, 
Standard Bank will be in a better position than it was when concursus was 
established. Rectification would, as a result, have a negative impact on the 
rights of other creditors. 

[78]        The principle that rectification may not be claimed after concursus has been 
established is trite and appears from a long list of authorities dating back to 
1911.  

[84]        In the premises, the rectification claim could in any event not have 
succeeded in view of the concursus creditorem principle. 

  

RESULT 

[85]        As a result of the findings supra, the remainder of the relief claimed by 
Standard Bank against the Trustees, Suidwes, the Landbank and Silostrat 
falls away. 

  

General Notarial Bond and Perfection Agreement 

[96]        The allegations pertaining to the General Notarial Bond and Perfection 
Agreement read as follows: 

http://www.saflii.org/cgi-bin/LawCite?cit=1983%20%281%29%20SA%20318


“12.2.4           on 6 May 2014, Kirsten registered a general notarial bond in 
favour of the second defendant under registration number 
BN14/18473 (‘the notarial bond”), a true copy of which is 
attached as “S11”; 

12.2.5             In terms of the notarial bond, Kirsten inter alia: (a) agreed that 
all his movable assets would serve to secure his indebtedness 
to the second defendant; and (b) ceded to the second defendant 
all his incorporeal assets; 

12.2.6              …. 

12.2.7             on 28 August 2013 and at Centurion, the second defendant 
duly represented by LJ Smit and the fourth defendant, duly 
represented by Theuns Coetzee and Vincent Potloane, entered 
into a written Sale Agreement (“the Sale Agreement”), a true 
copy of which is attached as “S12”; 

12.2.8             on 26 August 2013 at Centurion, the second defendant and the 
fourth defendant duly represented as aforesaid, entered into a 
written Service Level Agreement (“the SLA”). A true copy of the 
SLA, is attached marked “S13”. 

12.2.9             in terms of the sale agreement the second defendant agreed to 
cede to the fourth defendant its existing and future “A” Sale 
Book Debts and “B” Sale Book Debts including all right, title and 
interest both present and future, in and to the related security 
(clause 6 of the sale agreement); 

12.2.10           the debts of Kirsten to the second defendant formed part of the 
A Sale Books Debts [with the exception of the month account 
and code 10 account] and are secured inter alia by the cessions 
(annexures S1 to S10) which constituted the “related security” 
and the notarial bond (annexure S11) which constituted the “real 
security” as contemplated in clause 6 of the Sale Agreement. 

12.2.11           the fourth defendant therefore became the cessionary of the 
claims of the second defendant against Kirsten, the cessionary 
in terms of the cessions and the holder of the notarial bond; and 

12.2.12           notwithstanding the cession to the fourth defendant, the second 
defendant remains a concurrent creditor of the estate in the 
amount of R93,925.67 in terms of a month account.” 

  

[97]        In terms of the Sale Agreement dated 27 August 2013, Suidwes sold and 
ceded its present and future claims against Kirsten to the Landbank. The 
agreement excluded Kirsten’s code 10 and monthly account. 



[98]        As a consequence, Suidwes was divested from its right to claim payment 
from Kirsten in respect of the debts it ceded to the Landbank. At the 
conclusion of the cession agreement, the Landbank as cessionary became 
entitled to the right transferred in terms of the cession. [See: First National 
Bank of SA Ltd v Lynn NO and others [1995] ZASCA 158; 1996 (2) SA 
339 AT 345 G-J.] 

[99]        The General Notarial Bond was registered on 6 May 2014 over all the 
specified corporeal and or incorporeal movable goods of Kirsten. The Bond 
was registered in favour of Suidwes in respect of any debt owed by Kirsten to 
Suidwes. At that stage, Kirsten was indebted to Suidwes in the amount of 
R 122 613, 77 in respect of the monthly account. 

[100]     The security held by Suidwes in terms of the Bond, i.e. the real right, was 
ceded to the Landbank on 6 May 2014. Suidwes, however, did not cede its 
personal right to claim the amount due by Kirsten in terms of the monthly 
account to the Landbank. The Landbank as a result obtained security for a 
debt owed to Suidwes and Suidwes was in turn divested of its security. 

[101]     The Agreement to Perfect the General Notarial Bond (Perfection Agreement) 
was concluded between Kirsten and Suidwes on 8 May 2015. In view of the 
cession of its security in terms of the Bond to the Landbank, Suidwes could 
no longer exercise its rights in terms of the Bond. 

[102]     In the result, neither the Bond not the perfection agreement provides security 
to either Suidwes or the Landbank. 

[103]     Consequently, Technichem’s cession in respect of Kirsten’s 2015 crop 
income precedes Suidwes and/or the Landbank’s cession. 

 [147]     In the result, the evidence presented by Silostrat does not prove the factual 
allegations relied upon in support of its condition counterclaim against Suidwes and 
the conditional counterclaim is dismissed. 

  

COSTS 

[148]     The only remaining issue pertains to costs. 

[149]     Standard Bank’s claim against the Trustees, Suidwes and the Landbank 
failed and costs should follow suit. 

[150]     Silostrat’s conditional counterclaims against Standard Bank and Suidwes 
failed and as a result Standard Bank and Suidwes is entitled to their costs. 

[151]     Technichem’s claim succeeded. In its particulars of claim, Technichem only 
requested a cost order against Suidwes and such order will follow. 

ORDER 

[152]     It is ordered that: 

1.    The plaintiff’s claim against the first, second and fourth defendants is 
dismissed with costs, which costs will include the costs of two counsel. 
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2.    The third defendant’s conditional counterclaim against the plaintiff is 
dismissed with costs, which costs will include the costs of two counsel. 

3.    The third defendant’s conditional counterclaim against the second 
defendant is dismissed with costs, which costs will include the costs of 
two counsel. 

4.    The fifth defendant’s deed of cession dated 5 October 2014 is valid and 
enforceable. 

5.    The fifth defendant’s deed of cession dated 5 October 2014 pre-dates the 
cessions relied upon by the second and/or fourth defendants in respect of 
Kirsten’s 2015 crop income. 

6.    The second defendant is ordered to pay the fifth defendant’s costs. 

  

Motala v Master of the North Gauteng High Court, Pretoria (92/2018) [2019] 
ZASCA 60 (17 May 2019) 

Administration of insolvent estates – Master’s panel of persons suitable for 
appointment as liquidator or trustee – compilation of panel constitutes administrative 
action as envisaged by the Promotion of Administrative Justice Act 3 of 2000 (PAJA) 
– appellant removed from the panel – factors relevant to such removal including 
appellant’s dishonesty and his disqualification as a liquidator or trustee – appellant’s 
challenge to his removal from the panel dismissed. 

Appellant also having applied to the Master to be reinstated to the panel – Master 
refusing to do so – this decision not challenged by the appellant under PAJA – 
Master’s decision not to reinstate renders nugatory the appellant’s claim based on 
earlier removal. 

Costs – appellant contending he ought not to pay costs if unsuccessful as he sought 
to enforce a constitutional right – factors relevant to discretion in such cases – 
appellant ordered to pay the costs. 
 

The appellant, Mr Enver Mohamed Motala, was appointed as a joint liquidator in a 
number of companies known as the Pamodzi Group which had been placed into 
liquidation. The liquidation was complex and lengthy. A company known as Aurora 
Empowerment Systems, whose directors included a grandson of former President 
Mandela, a nephew of former President Zuma and Mr Michael Hulley, an attorney 
employed by President Zuma for his personal matters, became the preferred bidder 
for certain of the mines. It was vital for the retention of the companies’ mining rights 
that they continue to operate and this led to the liquidators concluding agreements 
with Aurora designed to enable the latter to carryon mining activities while it secured 
payment and completed the process of purchasing the mines.  

Unfortunately, Aurora’s governance and conduct of the mines and their operations 
became a matter of public concern. Complaints against Aurora were many and 
serious. Inter alia, it was alleged that the mines were being stripped of their assets. 
Concerned by this, the Master took these matters up with the liquidators. Dissatisfied 
by their response, the Master invoked s 417 of the Companies Act 61 of 1973 to hold 
an enquiry.  



This enquiry was held in May 2011. It painted a bleak picture of the situation on the 
mines. The Master therefore invoked s 381 of the Companies Act to hold a formal 
enquiry with the liquidators testifying under oath. The appellant appointed attorneys to 
represent him at the enquiry which developed into a tense affair at which the appellant 
refused to answer any questions concerning the administration of the mines. The 
Master regarded his refusal to answer queries as a failure to perform his duty 
satisfactorily which she felt constituted grounds envisaged by s 379(1)(b) of the 
Companies Act justifying his removal.  

After the enquiry, the Master received further information that the appellant had loaned 
R3 million to Aurora which, in the Master’s view, resulting in a conflict of interest that 
had helped Aurora to limp along at a time when he ought rather to have considered 
terminating its running of the mines in the interest of creditors. On the strength of this 
additional information, and the appellant’s refusal to answer questions at the enquiry, 
on 23 May 2011 the Master removed him as one of the Pamodzi liquidators.  

By way of an application issued in August 2011 but served on 9 September 2011, the 
appellant sought to review his removal and have himself restored as joint liquidator. In 
doing so, he contended inter alia, that the decision to remove him had been arbitrary, 
irrational and unreasonable. This application was duly opposed.  

In the meantime, a further issue had arisen. An article in a newspaper gave rise to the 
suspicion that the appellant had a number of previous convictions of fraud and theft 
which would have disqualified him from appointment as a liquidator under s 372(f) of 
the Companies Act. This led to a further enquiry being held by the Master during the 
course of which the appellant testified under oath and stated that he had no such 
convictions. The fact of the matter, however, was that the appellant was indeed the 
person who had been convicted but under the name Enver Mohamed Dawood, and 
that he had lied about this to the Master under oath. This, together with certain other 
information, led to the Master deciding to remove the appellant from the panel of 
liquidators kept by the Master from which appointments as liquidators and trustees 
were made.  

Accordingly, when the Master delivered an answering affidavit in the review 
proceedings mentioned above, a declaratory order was sought in a counter-application 
confirming the appellant’s removal from the panel.  

Instead of seeking to have his removal from the panel set aside, as he had done when 
removed as a Pamodzi liquidator, the appellant applied to the Department of Justice 
for a presidential pardon and, when subsequently advised that it would be more 
appropriate to do so, he sought an expungement of his convictions under s 271B of 
the Criminal Procedure Act 51 of 1977. In doing so he alleged that he had not 
committed the offences but had taken the blame for doing so in order to protect his 
uncle. Eventually on 28 November 2013 the State President granted him the 
expungement, not only of his theft and fraud convictions, but for some inexplicable 
reason a conviction of driving at an excessive speed.  

Armed with this, on 11 December 2013 the appellant applied to the Master to reinstate 
him to the panel. The Master refused to do so. This decision, taken in January 2014, 
was not challenged and a further year passed without the appellant taking any steps 
to challenge the refusal.  



However in February 2015, more than three and a half years after the counter-
application mentioned above had been lodged, the appellant filed a supplementary 
founding affidavit in which he sought to amend his notice of motion to seek an order 
declaring him qualified to be appointed as a liquidator or trustee, reviewing and setting 
aside the decision of 5 September 2011 to remove him from the panel, and ordering 
that he be reinstated.  

This application to amend the notice of motion as well as the original application for 
reinstatement as a Pamodzi liquidator were dismissed in the high court. An appeal to 
the Supreme Court of Appeal against that decision has been dismissed.  

In dismissing the appeal, the Supreme Court of Appeal found that when the decision 
to remove the appellant from the panel was taken in September 2011 he was at the 
time disqualified from being a liquidator due to his previous convictions. The fact that 
those convictions and sentence were subsequently expunged was therefore irrelevant 
to the consideration of the lawfulness of the decision of September 2011.  

Although this point alone probably was sufficient to dispose of the appeal, the court 
went on to deal with various other issues. It held that the compilation of the Master’s 
panel of persons suitable to be appointed as a liquidator or trustee was an 
administrative action as envisaged by PAJA. The appellant had therefore been obliged 
to seek to review his removal from the panel within a 180 days by reason of s 7(1) of 
PAJA. No application for an extension of that period had been made by the appellant 
under s 9(2) of PAJA. For this reason as well, the application to challenge his removal 
from the panel had to succeed. 

The Supreme Court of Appeal also held that on the facts of the matter, the decision to 
remove the appellant from the panel as a result of his evasiveness, untruths and 
previous convictions and various other factors, could not be seriously challenged.  

The court therefore concluded that the decision of 5 September 2011 to remove the 
appellant from the panel must stand which rendered nugatory any consideration of 
whether the Master’s earlier decision to remove him as a liquidator from the Pamodzi 
companies should be set aside. Moreover the refusal of the Master to readmit the 
appellant to the panel in January 2014, which also constituted an administrative action, 
had never been impugned by the appellant and remained binding. That rendered 
nugatory the relief that the appellant had sought.  

The appeal was therefore dismissed, with costs of two counsel.  

Singh and Others v Companies and Intellectual Property Commission and 
Others (822/2018) [2019] ZASCA 69 (30 May 2019) 

Companies-Section 219(1) of the Companies Act 71 of 2008 (the Act) three years time 
limit- Powers of the Companies Commission to investigate a complaint – whether 
complaint time barred – Effect of civil litigation on an investigation by the Companies 
Commission-complaint is not time bared.  

 

The Supreme Court of Appeal (SCA) handed down judgment in which it dismissed an 
appeal, from Gauteng Local Division of the High Court, Pretoria, with costs on an 
attorney and client scale.  



The appeal concerned the question whether the Companies Intellectual Property 
Commission (the Commission) has jurisdiction to investigate a complaint lodged by 
Mr Ralston Smith regarding whether the removal of Smith as a director of Lahleni (Pty) 
Ltd had been effected fraudulently. Smith argued that the first appellant, Mr Ramesh 
Singh or persons associated with him, fraudulently filed documents with the 
Commission which reflected that Smith had resigned as a director, the documents 
purporting to show that Smith had resigned were dated 2 October 2012. The 
Commission, on 23 February 2016, recommended that the complaint be investigated. 
This was despite the fact that the complaint was lodged more than three years after 
the alleged fraudulent act occurred. 

One of the main question before the SCA was whether the complaint was time bared. 
Section 219(1) of the Companies Act 71 of 2008 (the Act) provides that a complaint 
may not be initiated or made to the Commission more than three years after the act or 
omission that is the cause of the complaint or in the case of a course of conduct or 
continuing practice, the date that the conduct or practice ceased. The SCA held that 
the Commission has an obligation to maintain an accurate register of companies, such 
an obligation is not frozen in time.  If it were it would compel the Commission to work 
knowingly with inaccurate information, even in a case where the record was tainted by 
fraudulent activity, the Commission has to maintain accurate records and thus effect 
necessary corrections to ensure accuracy. When s 219(1) of the Act employs the 
words ‘the act or omission’ the purpose thereof is to impose an obligation not to 
misrepresent the accuracy of the records or to omit to ensure that they are corrected. 
The failure to cure the inaccuracy or to draw it to the attention of the Commission 
constitutes a discrete act which is not frozen in time. For this reason the complaint is 
not time bared.  

The SCA then considered the submission by  Singh to the effect that if the 
Commission’s investigation was allowed to continue, it would lead to a preview of the 
evidence to be presented at the upcoming trial in the high court regarding the exact 
same issues as they was pending litigation in the high court. The SCA held that when 
a party is required to appear in different fora, each of which have jurisdiction in respect 
of the subject matter the manner in which that party deals with the process in each 
forum is a matter of choice, which holds particular consequences attendant on the 
choice so made. The Commission’s powers to investigate a complaint regarding the 
accuracy of a company record must enjoy primacy over private litigation involving 
companies and cannot be put on hold for such a reason. 

 

The SCA further rejected the argument submitted by Singh’s council that the 
Commission did not act rationally. 

The appeal was dismissed with costs on an attorney and client scale. The first and 
second respondents were granted costs only in respect of the opposition to the 
application to admit further evidence, also on an attorney and client scale. 

Pio v Essel NO and Others (15353/18) [2019] ZAWCHC 48 (3 May 2019) 

Proof of claims-unliquidated claim-cannot be admitted by the presiding officer 

Proof of claims- review application under PAJA or under section 151  



The applicant is the sole member of George Refrigeration and Airconditioning CC (in 
liquidation) (“the Close Corporation”). The first respondent is a presiding Magistrate 
(“the Chairman”), who is cited in his capacity as the chairman of a special meeting of 
creditors of the Close Corporation held at the George Magistrate’s Court on 6 April 
2018. The second respondent (“Mooihoek Boerdery”) is a company which proved a 
claim at the said meeting. Third and Fourth Respondents are cited as being the joint 
liquidators of the Close Corporation. On 7 June 2018, the Master removed the fourth 
respondent as a liquidator, leaving the third respondent as the sole liquidator. The 
Master is the fifth respondent. 

The applicant seeks an order that the Chairman’s decision of 6 April 2018, to admit 
as proved, the claim of Mooihoek Boerdery in the insolvent estate of the Close 
Corporation be reviewed and set aside. Applicant further asks that the costs of the 
application be costs in the liquidation, save that costs be awarded against any party 
opposing the relief sought. 

The application is opposed by Mooihoek Boerdery. The Chairman of the meeting, as 
well as the remaining liquidator.  The Master filed notices to the effect that they abide 
by the court’s decision. 

The factual basis upon which the review of the Chairman’s decision is sought, is that 
the claim of Mooihoek Boerdery is unliquidated thereby rendering it outside of the 
provisions of section 44 of the Insolvency Act, 24 of 1936. 

In his founding affidavit, the applicant advanced three grounds for the review of the 
Chairman’s decision admitting the claim. 

It was contended that the decision amounted to administrative action as defined in 
the Promotion of Administrative Justice Act, 3 of 2002 (“PAJA”), and that it is liable to 
be reviewed in terms of section 6(2)(b) – a mandatory or material procedure was not 
complied with, section 6(2)(d) – the action was materially influenced by an error of 
law, and section 6(2)(e)(iii) – relevant considerations were not considered. Firstly, it 
was submitted that as the Chairman had rejected Mooihoek Boerdery’s claim at 
meetings prior to the special meeting of creditors, he was functus officio and not 
empowered to change the decision arbitrarily. It was further contended that the 
provisions of section 44 of the Insolvency Act expressly prohibit the proof of 
unliquidated claims at meetings of creditors in the absence of a compromise being 
reached in terms of section 78(3) of the Insolvency Act. 

[33] I am accordingly of the view that the applicant has failed in his founding affidavit 
to set out facts from which it is clear that section 151 of the Insolvency Act is relevant 
and operative as the facts do not establish that he is an aggrieved person as 
required by the section. 

[34] The nature of a review in terms of section 151 of the Insolvency Act (read with 
section 339 of the Companies Act 1973) was considered in Nel and another NNO v 
The Master (Absa Bank Ltd & others intervening) 2005 (1) SA 276 (SCA) 
paragraphs [22] and [23]. When engaged with this kind of review the court has 
powers of both appeal and review, with the additional power of receiving new 
evidence and deciding the matter afresh. 

[35] The applicant’s founding papers expressly rely on PAJA. A review under PAJA 
is a completely different type of review to that under section 151. The Respondent 
was not called upon to meet or, oppose a section 151 review in respect of which 
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completely different considerations are applicable. A section 151 review permits 
further evidence. All three sets of affidavits deal with and are focused on a PAJA 
review. The belated reliance on section 151 was expressly stated to be an 
afterthought by the applicant. To allow its inclusion at this stage of proceedings 
would be unfair to Mooihoek Boerdery as it would then have to meet  completely 
different  criteria. 

[36] In the Master of the High Court, Western Cape Division, Cape Town v C.P. 
Van Zyl, Case No A276/2018 (6 March 2019) a full bench of this division dealt with 
an appeal and cross-appeal in respect of a review of the Master’s decision in terms 
of section 379(1) of the Companies Act 61 of 1973 to remove Van Zyl from the office 
of liquidator of more than 100 companies. The application for review was brought on 
a dual basis under s151 of the Insolvency Act and under PAJA. 

[37] Binns-Ward J held as follows: 

“[4] The obvious question then was why the dual basis for the application 
under both the Insolvency Act and PAJA if s 151 has wider breadth than s 6 of 
PAJA?  Van Zyl’s counsel (Mr Muller SC, assisted by Ms Reynolds) explained 
that resort had been had to s 6 of PAJA in respect of those matters, such as 
the winding up of Asch Professional Services (Pty) Ltd, in which the liquidation 
of the company concerned had followed on grounds other than the company’s 
inability to pay its debts, and to which s 151 of the Insolvency Act therefore did 
not apply.  The difficulty is that in the respect of the vast majority of the 
affected liquidations the record gives no particularity as to what the grounds 
for the winding-up orders were, or even of the names of the companies or 
close corporations concerned.  Experience suggests however, that most of 
the liquidations are likely to have followed on the corporations’ inability to pay 
their debts.  That, no doubt, explains why counsel gave so much prominence 
in their submissions to the reach of s 151 in the current proceedings. 

[20] On any approach, however, and irrespective whether it acted in terms of 
s 151 of the Insolvency Act or s 6 of PAJA, the court would be justified in 
interfering with the Master’s decision on review if she had proceeded on a 
demonstrably incorrect appreciation of the import of the statutory provision 
under which she purported to act; in this case by proceeding without due 
regard to the constraints imposed on the exercise of her power in terms of 
s 379(1). 

[22] For all the aforementioned reasons, I agree with the submission by Van 
Zyl’s counsel that the court a quo could review and set aside the Master’s 
decision on any of the conventional review grounds now codified in PAJA as 
well as on the wider review basis applicable in the circumstances in terms of 
s 151 of the Insolvency Act, which in this case entitled it to set aside the 
decision simply because it considered it to be ‘wrong’, as distinct from ‘clearly 
wrong’.” 

[38] Mooihoek Boerdery contends that the Chairman’s decision in the present matter 
does not constitute administrative action and that it accordingly cannot be reviewed 
under PAJA. Section 1 (ee) of PAJA provides that “administrative” action does not 
include “the judicial functions of a judicial officer of a court referred to in section 166 
of the Constitution …”. The Chairman is a Magistrate and is thus a judicial officer of a 
court referred to in s166 (d) of the Constitution. It was submitted that the Chairman 



was exercising a “judicial function” in admitting Mooihoek Boerdery’s claim and thus 
his decision fell within the exclusion set out  in s 1(ee) of PAJA. The exception is 
discussed in Hoexter Administrative Law in South Africa 2nd ed page 240-241. 

[39] In Aspeling and another v Hoffman’s Trustee 1917 TPD 305 Gregorowski J 
described the function of the presiding officer when considering claims as follows: 

“With regard to the proof of debt it is clear, under sec. 42, that the magistrate 
has really to perform a judicial duty when he sits at a meeting of creditors and 
claims are produced before him. He must see that prima facie proper proof is 
produced, and if proper proof is not produced he ought to reject the claim.” 

[40] This authority was referred to in Cachalia v De Klerk, NO and Benjamin 
N.O. 1952 (4) SA 672 (T) where it was stated: 

“The admission of a claim by the presiding officer is in a sense only 
provisional, because under sec. 45(3) the trustee may dispute the claim 
notwithstanding its admission by the presiding officer. Furthermore, the 
presiding officer does not adjudicate upon the claim as if he were a Court of 
Law; he is not required to examine the claim too critically (Hassim Moti & Co. 
v. Insolvent Estate M.Joosub & Co., 1927 T.P.D. 778 at p. 781), or to require 
more than prima facie proof (Aspeling v. Hoffman’s Trustee, 1917 T.P.D. 
305 at p. 307). It is by no means inconceivable that he might be satisfied, on 
the evidence advanced by the creditor, that the latter had a prima facie case, 
or even more than such a case, notwithstanding the declared opposition of the 
trustee to the claim.” 

 [47] The presiding officer’s decision to admit a claim is thus based upon him 
being prima facie satisfied that the claim is good. 

[48] It thus appears that the presiding officer performs a quasi-judicial function and 
not a judicial function, and the exclusion clause in s1 (ee) of PAJA is thus  not 
applicable. The decision accordingly would fall to be reviewed under PAJA. 

[49] It is however, not necessary to finally determine this issue as the review would 
still fall to be considered on the basis of legality. 

[50] In State Information Technology Agency Soc Ltd v Gijima 
Holdings (Pty) 2018 (2) SA 23 (CC) Madlanga J and Pretorius AJ stated as follows: 

“[39] Pharmaceutical Manufacturers tells us that the principle of legality is ‘an 
incident of the rule of law’, a founding value of our Constitution. In Affordable 
Medicines Trust the principle of legality was referred to as a constitutional 
control of the exercise of public power. Ngcobo J put it thus: 

‘The exercise of public power must therefore comply with the 
Constitution, which is the supreme law, and the doctrine of legality, 
which is part of that law. The doctrine of legality, which is an incident of 
the rule of law, is one of the constitutional controls through which the 
exercise of public power is regulated by the Constitution.’ 

[40] What we glean from this is that the exercise of public power which is at 
variance with the principle of legality is inconsistent with the Constitution itself. 
In short, it is invalid. That is a consequence of what s 2 of the Constitution 
stipulates.” 

http://www.saflii.org/cgi-bin/LawCite?cit=1917%20TPD%20305
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 [52] In the present matter, the applicant in his founding affidavit contended that as 
Mooihoek Boerdery’s claim was for damages, it was an unliquidated amount, and 
thus could not be admitted as proved in the absence of the claim being compromised 
by the Liquidators in terms of section 78 (3) of the Insolvency Act. 

[53] The issue to be determined is accordingly whether, the Chairman was 
empowered by section 44 of the Insolvency Act to admit Mooihoek Boerdery’s claim 
to proof. If not, his decision is to be set aside on the basis of legality in that he 
misconstrued the power conferred by the said section. 

 [56] The claim tendered for proof before the Chairman by Mooihoek Boerdery was 
for the fair reasonable and market related repair costs in respect of Mooihoek 
Boerdery’s  cold store and packing shed as determined by a registered professional 
engineer and a registered quantity surveyor appointed by Mooihoek Boerdery. This 
is clearly an unliquidated claim for damages based upon expert opinion. The 
quantum of the claim has not been determined by agreement or by an order of court. 

[57] In Cachalia (supra) at 678 A-C, Dowling J held as follows: 

“While sub-sec. (1) of sec. 44 deals exclusively with liquidated claims, the 
remaining sub-sections bear no such limitation. It is true that sec. 44 (1) refers 
to proof of liquidated claims “in the manner hereinafter provided”, which 
carries the suggestion that the machinery for proof of claims is provided 
exclusively for liquidated claims. But the provisions of sec. 78 (3) must I think 
lead to a broader construction, for sec. 78 (3) indubitably contemplates that 
proof of claims whether liquidated or unliquidated should be tendered at a 
meeting of creditors.” 

[58] This was confined in Proksch v Die Meester en Andere. 1969 (4) SA 567 (AD) at 
589 A-D where Rumpff, A.R. stated: 

“Uit laasgenoemde sub-artikel blyk dit m.i. duidelikd at dit die bedoeling was 
dat ‘n skuldeiser wat ‘n ongelikwideerde vordering het, bewys van hierdie 
vordering kon aanbied. Indien die skuldeisers nie die curator tot vergelyk of 
erkenning magtig nie, meot die skuldeiser, indien hy wil voortgaan, sy 
ongelikwideerde vordering deur ‘n hof laat besleg. Dieselfde bedoeling word 
m.i. weerspieël in art. 78 (3) VAN DIE Wet van 1936 en dié sub-artikel sal van 
toepassing wees op ‘n ongelikwideerde vordering wat voorwaardelik is of 
onvoorwaardelik. Die verwysing na ‘n vonnis van ‘n hof in art. 78 (3) het nie 
betrekking op ‘n vordering wat afgewys word luidens art. 44 (3) nie. In art. 44 
(3) word uitdruklik bepaal dat die afwysing van ‘n vordering die skuldeiser nie 
belet nie om sy vordering in ‘n regsgeding te bewys. Die vonnis van ‘n Hof 
waarna in art. 78 (3) verwys word, het betrekking op ‘n ongelikwideerde 
vordering wat nie deur die curator erken of geskik word nie. Word die 
ongelikwideerde vordering besleg, word dit geag onder art. 44 bewys en 
toegelaat te wees, maar indien dit ‘n voorwaardelike vordering is, sal die 
waarde van die vordering nog kragtens art. 48 bepaal moet word.” 

[62] The line of decisions above establish that, while proof of a liquidated claim 
[sic,editor]] is to be tendered at a meeting of creditors it will then be delivered by the 
presiding officer to the trustee to be compromised, or admitted which will thereby 
render it liquidated. Where it is not compromised or admitted the creditor must 
establish its claim by way of legal proceedings. 

http://www.saflii.org/cgi-bin/LawCite?cit=1969%20%284%29%20SA%20567


[63] The Chairman in the present matter was thus not empowered by section 44 of 
the Insolvency Act to admit Mooihoek Boerdery’s unliquidated claim. His decision 
accordingly is to be reviewed and set aside on the basis of legality. 

[64] It is therefore ordered that: 

(a) The First Respondent’s decision of 6 April 2018 to admit, as proved, the 
claim of the Second Respondent in the Insolvent estate of George 
Refrigeration CC (in liquidation) is reviewed and set aside; 

(b) The Second Respondent shall pay the Applicant’s costs. 

  
LOUIS PASTEUR HOLDINGS (PTY) LTD AND OTHERS v ABSA BANK LTD AND 
OTHERS 2019 (3) SA 97 (SCA) 

Business rescue — Disposal of property — Secured property — Requirements — 
Whether met — Practitioner proposing periodic payment from property (rental income) 
in eventual discharge of secured debt — Companies Act 71 of 2008, s 134(3).  

 
A High Court had granted orders (1) finally liquidating a pair of companies; (2) setting 
aside a resolution placing one of them in business rescue; and (3) dismissing 
applications to intervene. 
On appeal to the Supreme Court of Appeal appellants sought the setting aside of the 
orders for failure on the High Court's part to determine a separated issue; and 
further, that the matter be remitted to the High Court (see [7] and [12]). 
Held 
   •   The Supreme Court of Appeal should decide the separated issue.  
   •   The separated issue was (1) whether the companies' business rescue 
practitioner could use property of one of them (rental income), in which Absa Bank 
Ltd had a security interest, without Absa's consent (see [15]); and (2) if Absa 
withheld consent, whether the business rescue practitioner could nonetheless use it 
(see [20]). 
   •   In this regard s 134(3) provides, inter alia, that a company in business rescue 
may dispose of property in which a third party has a security interest if: 
   (i)   the third party consents; or 
   (ii)   the proceeds would discharge the secured debt; and  
   (iii)   the company promptly pays over proceeds equivalent to the debt (see [16]). 
   •   Issues (1) and (2) should be answered in the negative. 
As to (2), there would not be prompt paying over of proceeds which would discharge 
the debt. (The practitioner proposed periodic payments from the rental income which 
would only eventually discharge the debt.)  
   •   The answers were supportive of the High Court's final liquidation order. 
   •   In application proceedings, circumspection was to be exercised in separating 
issues for preliminary determination. Appeals dismissed. 
 
DEVELOPMENT INITIATIVE OF SOUTH AFRICA NPC v MINISTER OF 
ENVIRONMENTAL AFFAIRS 2019 (3) SA 251 (SCA) 
 
Winding-up — Application — Locus standi — Extended standing to apply for remedies 
under s 157 of Companies Act, 2008 — Whether Minister of Environmental Affairs 



qualifying as 'person' who may invoke s 157(1)(d) for standing in public interest — 
Companies Act 71 of 2008, s 157(1)(d).  

Winding-up — Application — Grounds — Just and equitable to do so — Availability of 
alternative means to address complaint — Court to be satisfied applicant having no 
alternative means to address complaint before granting winding-up order on basis that 
it would be just and equitable to do so — Companies Act 71 of 2008, ss 81(1)(c)(ii) 
and 81(1)(d)(iii).  

Applications and motions — Ex parte application — Impermissible use of — Court to 
vindicate audi alteram partem rule by discharging provisional order so obtained. 

Applications and motions — Ex parte application — Uberrima fides rule as to 
disclosure of facts — If not observed, court to discharge provisional order so obtained 
when it would not have been granted had fair disclosure been made. 

 
The respondent (the Minister) brought two urgent ex parte applications in the High 
Court for the provisional winding-up of, respectively, the Recycling and Economic 
Development Initiative of South Africa (Redisa) and Kusaga Taka Consulting (Pty) 
Ltd (KT), both solvent at the time. Redisa was a non-profit company and an organ of 
state responsible for the implementation of a waste-tyre recycling scheme (the Plan) 
promulgated by the Minister in November 2012. As contemplated in the Plan, KT 
was the management company appointed to implement the scheme. 
 
The Plan entailed the creation and management of a national network for collecting 
waste tyres, storing them and delivering them to recyclers for processing. It was 
funded from a waste-tyre management levy that tyre manufacturers paid to Redisa in 
terms of the Waste Tyre Regulations, * with 20% of such levy allocated under the 
Plan to administration which included the fee payable to the management company. 
This funding model was however changed during 2016, so that as of February 2017 
Redisa was no longer entitled to collect tyre levies from producers but instead 
became dependent on an allocation of funds from the Department of Environmental 
Affairs (which in the event was not forthcoming). 
 
In the latter part of 2016 Redisa launched two review applications challenging the 
new funding model, both of which were still pending in a different division of the High 
Court at the time of the Minister's ex parte applications. Earlier, in February 2016, the 
Department of Environmental Affairs appointed iSolveit to conduct an audit of 
Redisa. Relying on iSolveit findings adverse to Redisa, the Minister (on 29 
November 2016) issued a directive withdrawing the Redisa Plan. This directive was 
however withdrawn following a legal challenge by Redisa. Then, in May 2017, 
Redisa presented a business plan to the Department in which it explained that 
unless the funding issues were resolved, it would scale back its operations from 1 
June 2017 and that it had already informed stakeholders that it would have to 'wind 
down' its operations. Shortly afterwards, on 1 June 2017, the Minister launched the 
urgent ex parte applications for the winding-up of Redisa and KT. The justification for 
bringing it on an urgent ex parte basis was that Redisa's May 2017 presentation 
raised immediate concerns about the unlawful dissipation of funds (see [86]). 
 
The Minister's grounds for seeking the winding-up of both companies was that it 
would be 'just and equitable' to do so as contemplated ss 81(1)(c)(ii) and 81(1)(d)(iii) 
of the Companies Act 71 of 2007. In respect of Redisa the Minister's founding 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/79/96?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=5219#end_0-0-0-11909


affidavit made out the case that it would be just and equitable to do so because, 
firstly, Redisa's directors had not disclosed their relationship with or significant 
shareholding in KT, which enabled them to misappropriate public funds by using KT 
as their vehicle to unlawfully channel funds collected by Redisa under the Plan for 
their personal benefit; and secondly, that Redisa's May 2017 presentation revealed a 
rapid depletion of its cash and reserves. In respect of KT the Minister contended that 
its winding-up was just and equitable because its existence was entirely dependent 
upon the money it generated through the Redisa Plan. (See [93].) 
 
Not being one of the class of applicants in s 81 who may bring an application for 
winding up a solvent company, the Minister in both applications also applied for 
leave in terms of s 157(1)(d) to bring the applications, which was granted, as were 
the provisional liquidation orders the Minister had sought. Upon learning of the 
provisional orders, Redisa and KT applied, also urgently, for the provisional orders to 
be discharged. They, inter alia, disputed the allegation in the Minister's founding 
affidavit, that she and the Department had only 'discovered during May 2016, when 
the Department received a report from iSolveit', that certain of Redisa's executive 
directors had an interest in KT, and that a copy of the management contract 
between Redisa and KT had been withheld by the parties. They also questioned the 
Minister's founding affidavit's non-disclosure of the pending litigation between the 
parties. 
 
The applications were consolidated and judgment given, finally winding-up both 
entities on 'just and equitable' grounds. In the court a quo and in the present case — 
Redisa's and KT's appeal to the Supreme Court of Appeal — the Minister advanced 
additional grounds, not made out in her papers but presented orally, that Redisa's 
directors had abused KT's corporate personality and contravened item 1(3) of sch 1 
of the 2008 Act and the equivalent provisions in Redisa's memorandum of 
incorporation (MOI) (see [95] – [98]). And on appeal the Minister abandoned reliance 
on s 81(1)(c)(ii) and/or s 81(1)(d)(iii) to sustain the finding that it was 'just and 
equitable' to wind up the appellants. Instead, the Minister contended that, as a public 
interest litigant, she could rely on any of the substantive grounds in s 81 of the Act to 
apply to wind-up a solvent company (see [149]). 
 
Redisa's and KT's grounds of appeal (see [6]) and the Minister's additional 
submissions raised the following issues: (1) whether the factual findings 
of impropriety against Redisa and KT were sustainable, having been refuted in their 
answering papers; (2) whether there were proper grounds for a resort to ex parte 
proceedings; (3) whether, having elected to proceed ex parte, the Minister had failed 
in her strict duty to disclose all relevant material to the court; (4) whether it was 
shown that ordering their winding-up would be 'just and equitable'; (5) whether the 
Minister was a public interest litigant with standing in terms of s 157(1)(d) and was 
therefore entitled to rely on any of the substantive grounds for liquidating a solvent 
company set out in s 81(1) of the Act; (6) whether Redisa's directors had abused 
KT's corporate personality and contravened item 1(3) of sch 1 of the 2008 Act and 
the equivalent provisions in Redisa's memorandum of incorporation (MOI). 
 
Held by the majority 
 



As to (1): Aside from a dispute regarding calculation of the management fee, it was 
thus common cause that the fees KT received from Redisa fell within the 20% 
allocation that the Minister had approved (at [18]). The Minister's version that she 
and the Department had only discovered that certain of Redisa's executive directors 
had an interest in KT during May 2016 was not correct. In reply to the answering 
papers, she accepted that the Redisa executives' interest in KT had been known 
since at least the receipt of Redisa's financial statements for the 2014 financial year 
(at [24] and [30]). There remained a dispute of fact on the papers as to whether the 
management contract was withheld from the Minister and the Department but in 
accordance with the rule regarding evidence in motion proceedings, Redisa's version 
must be accepted (at [25]). 
 
As to (2): It was a fundamental principle of the administration of justice that relief 
should not be granted against a person without allowing such person to be heard; 
very rarely was a case so urgent that there was no time to give notice. In some 
cases there may be a reasonable and substantiated apprehension that giving notice 
would defeat the applicant's legitimate purpose in seeking relief. In such cases a 
court may be willing to dispense with the need to give notice but this power should 
be exercised with great caution and only in exceptional circumstances. The 
procedure adopted was even more objectionable when the applicant's case rested 
largely on untested hearsay, which it was in this case. Even taking the founding 
papers in isolation, the Minister failed woefully to justify the ex parte proceedings. 
The court a quo said that the Minister had made out a sufficient case that urgent and 
drastic action was needed in view of the 'underhand and secretive manner' in which 
Redisa's executive directors had acted. However, having regard to the rules in 
application proceedings, this was not a conclusion that could reasonably be reached 
on the papers. On the contrary, it was an abuse to seek provisional orders ex parte. 
It was competent for the court a quo to discharge a provisional order 
obtained through impermissible use of ex parte proceedings. This case was one 
where the court a quo should have vindicated the principles of audi alteram 
partem and uberrima fides by discharging the provisional orders.  
 
As to (3): The duty of utmost good faith, and in particular the duty of full and fair 
disclosure in ex parte applications, was imposed because orders granted without 
notice to affected parties were a departure from a fundamental principle of the 
administration of justice, namely audi alteram partem. If material non-disclosure was 
established, a court should be astute to ensure that a plaintiff, who obtained an ex 
parte order without full disclosure, was deprived of any advantage they may have 
derived by such breach of duty. The Minister's skewed disclosures and non-
disclosures were extensive. They related to matters that must have influenced the 
judges hearing the ex parte applications; the ex parte orders would not have been 
granted if fair disclosure had been made. (At [46], [51], [90] and [148].) 
 
As to (4): The Minister's allegations were either incorrect or unsustainable on the 
papers, having regard to the rule on the treatment of evidence in application 
proceedings. She failed to show that the management contract between Redisa and 
KT was not bona fide; or that the payments made to KT in accordance with the 
agreement were unlawful; or that a feared loss of their substratum justified their 
winding-up. Another consideration for not winding-up these companies on just and 
equitable grounds, and therefore discharging the provisional orders, was the 



possible impact of Redisa being successful in its litigation against the Minister, which 
would restore its ability to fund its operations. There was one more reason why it 
was not just and equitable to wind up the appellants: the court had to be satisfied 
that the Minister had no alternative means to address complaints before resorting to 
the drastic expedient of winding up the appellants. The court a quo did not address 
this requirement. (At [94] and [115] – [116].) 
 
As to (5): Under the 1973 Act the Minister of Trade and Industry (the Trade Minister) 
had the power to institute winding-up proceedings against a company, but only after 
a court had declared that the affairs of the company required investigation, and this 
only if it appeared from an inspection report that this was warranted. These 
provisions were however repealed in the 2008 Act. The Minister (ie the 'member of 
the Cabinet responsible for companies') may only, in terms of ss 190(2)(b)(i) and 
190(2)(b)(ii) of the 2008 Act, direct the Companies and Intellectual Property 
Commission (the Commission) to investigate contraventions of the 2008 Act. 
However, s 157(1)(d) permitted 'a person' 'acting in the public interest', 'with leave of 
the court' to apply for 'remedies'. The question was whether 'a person' included the 
Trade Minister. The answer appeared to be 'no' because the power of the Trade 
Minister to apply to wind up companies in the 1973 Act was removed and given to 
the Commission and the Panel in the 2008 Act. A 'person' did not ordinarily signify 
'government'. There were no indications in the 2008 Act that 'person' included the 
government as represented by a Minister; or that the Trade Minister (and by parity of 
reasoning the Minister of Environmental Affairs) may apply for remedies also as a 
'person' acting in the public interest outside of the regulatory framework in ch 7 of the 
2008 Act. The conclusion was therefore that the Environment Minister could not rely 
on s 157(1)(d) to wind up the appellants in the public interest. (At [121] – [131].) 
But even if it were assumed that the Minister had the right to approach the court 
under s 157(1)(d) of the Act, the criteria for evaluating whether an applicant should 
be given leave in the 'public interest' were not met. At the heart of the enquiry was a 
consideration of alternative remedies. The Minister had remedies available to her 
under the 2008 Act to address her concerns. The court a quo ignored the arguments 
proffered by the appellants regarding a consideration of alternative remedies; it was 
not justified in doing so. The Minister had made out no case for resorting to the 
drastic remedy of winding-up without having considered the extensive 
alternative remedies or enforcement procedures that were available to her. It was, 
therefore, not in the public interest for her to be given the right to pursue this relief in 
these circumstances. On the facts, the Minister had not established grounds for the 
winding-up of the appellants.  
 
As to (6): This case — that the scheme was developed by the creators of the Plan to 
misappropriate public funds — was pleaded neither in the founding affidavit nor in 
reply. It therefore did not get out of the starting blocks. First, the Minister would have 
had to allege and prove that the management contract between Redisa and KT was 
not a bona fide agreement as envisaged in item 1 of sch 1 of the 2008 Act; and 
second that its true purpose was to divert funds to Redisa's executive directors 
rather than to provide fair remuneration for management services to be provided by 
KT. Not only was this case not pleaded, but to reach this conclusion a court would 
also have to be satisfied that there were no prejudice to the parties, and that the 
order sought could be justified on the undisputed facts. None of these requirements 
were satisfied and the court a quo was not justified in ignoring these principles in 



coming to the conclusions it did. (At [95] – [103] and [150].) In the result both appeals 
would succeed. 
 
Held by the minority 
 
There was sufficient disclosure of pending litigation (at [152] – [154]); the appellants 
raised no genuine disputes of fact (at [158]); that certain Redisa directors held 
directorships in other companies was in contravention of the Plan and Redisa's MOI, 
and this constituted an untenable conflict of interest which was not disclosed or 
mitigated (at [173], [175], [183] – [184] and [217); the clause in the management 
agreement relating to the collection of management fees was a deviation from the 
Plan and constituted non-compliance therewith (at [189]); an unauthorised change in 
the computation of the management fee took place which enabled KT to collect far 
more than it was entitled to (at [204] – [213]); given the role the Minister played I in 
the implementation of the Plan, there was no reason why the Minister would not 
have standing under the provisions of s 157 (at [233]); the use of ex 
parte proceedings was justified in the circumstances (at [234] – [235]); winding-up 
had been granted in analogous circumstances (at [237]); the Minister's case 
regarding abuse of corporate personality was not a 'new' case but properly 
supported in her founding affidavit, and the court a quo's finding of abuse of 
corporate identity fully justified (at [249] – [254]); given that Redisa and KT were 
recidivist in their contravention of the Plan, Redisa's MOI and the Companies Act, 
the most appropriate remedy that would simultaneously stop the bleeding and 
salvage what was left of the public funds was an order of liquidation in respect of 
both Redisa and KT (at [256]). 
 
 

Master of the High Court, Western Cape Division, Cape Town v Van Zyl [2019] 2 
All SA 442 (WCC) 

Appointment of liquidator – Removal of liquidator from office – Review – Companies 
Act 61 of 1973 – In terms of section 379(1)(b) and/or (e) liquidator had failed to perform 
satisfactorily any duty imposed upon him by the Act or to comply with a lawful demand 
of the Master or a commissioner appointed by the Court under the Act. 

Exercising the power vested by section 379(1) of the Companies Act 61 of 1973, the 
Master of the High Court made a decision to remove the respondent from his position 
as liquidator (or co-liquidator) of more than 100 companies. On review, the Master’s 
decision was set aside in respect of all but ten of the affected appointments. 

In the present appeal, the Master challenged that part of the judgment that went 
against her, and the respondent cross-appealed against the decision not to interfere 
with the Master’s decision to remove him from office in ten of the companies. 

Held – Section 379(1) of the 1973 Companies Act provides for the removal of a 
liquidator by the master or the Court. In terms of section 379(1)(b) and/or (e), on which 
the Master relied, that the liquidator had failed to perform satisfactorily any duty 
imposed upon him by the Act or to comply with a lawful demand of the Master or a 
commissioner appointed by the Court under the Act. If an affirmative finding was 
made, it then had to be decided whether removal is an appropriate and proportionate 
consequence in the circumstances. The Master must, in every case in which she 



considers removing a liquidator from office, conscientiously take into account the 
interests of the liquidation and the wishes of the creditors. 

Regarding the degree of scrutiny to which the Master’s decision was subject on 
review, the present Court confirmed that the court a quo could review and set aside 
the Master’s decision on any of the conventional review grounds set out in the 
Promotion of Administrative Justice Act 3 of 2000 as well as on the wider review basis 
applicable in the circumstances in terms of section 151 of the Insolvency Act 24 of 
1936. That entitled the Court to set aside the decision simply because it considered it 
to be wrong. 

The Master’s decision in this case was found to have been flawed in various 
respects. Important considerations were not taken into account and there was no 
evidence that the respondent had failed to perform satisfactorily any duty imposed 
upon him by the Act or to comply with a lawful demand of the Master. The Court below 
was correct in setting aside the decisions which it did, and the appeal had to fail. 

The Court then turned to the cross-appeal against the dismissal by the court a quo of 
the respondent’s application to review and set aside the Master’s decision to remove 
him from his appointments as liquidator of the ten corporations. The Court found that 
the Master’s decision was wrong as was not supported by, and therefore not rationally 
connected either to the information before her, or the purpose of the empowering 
provision. 

The cross-appeal was upheld. 

 

Davies v Van Den Heever N.O [2019] JOL 41815 (GJ) 

Spouse-married out of c.o.p. section 21 application for release of property 

Mrs Davies (applicant) was married to insolvent 1998, sequestration 2016 

Van Den Heever, the trustee, served section 21(3) notice, intention to sell Oaklands 
property. 

Mrs Davis was the owner of a property which she sold, for R4.1 million, she bought 
Oaklands for R5.5 million. Romicon Construction CC renovated the property at cost of 
R1.9 million. Respondent seeks R2.6 million. Property value is R10 million. 

Respondent says the spouses colluded.Insolvent paid all bond costs. Also, insolvent’s 
mother advanced money to the applicant which in reality was on behalf of the 
insolvent. 

The court found the loan was made by the mother-in-law. The argument that it was 
made to insolvent was far-fetched.The support from her husband was not done in 
anticipation of insolvency. 

The fact that Mrs Davis did not attned the section 152 enquiry holds no strength, it is 
merely an investigation procedure. 

Order granted and costs to be paid by respondent. 

 



Rajah v Graven Motorsport (1184/2018) [2019] ZANCHC 27 (7 June 2019) 

Application for liquidation-withdrawing application-applicant to pay the costs 

Application for liquidation-Badenhorst rule again mentioned-a party may not bring 
liquidation applications when debt in dispute 

The Applicant, Mr Muhammed Raziek Rajah, instituted proceedings for the 
liquidation of the respondent, Graven Motorsport (Pty) Ltd, on the basis that the 
respondent was unable to pay its debts as described in sec 345 of the Companies 
Act 61 of 1973, (the Act).  The applicant alleged in his founding papers four claims 
which the respondent refused and/or failed to pay.  

The respondent opposed the liquidation application and in its opposing affidavit 
admitted undertakings made between the parties in relation to the second to fourth 
claims, however it denied the amounts claimed to be due and owing under the 
second and fourth claims inter alia  since no proof of payment by the applicant with 
regard to the second claim is attached to the founding affidavit and with regard to 
claim four no VAT invoice was supplied to the respondent as proof of the actual 
expenses incurred by the applicant. 

With regard to the third claim, the respondent stated that the custom car kit supplied 
by the applicant was unusable and that the applicant was informed thereof and the 
return of the car kit was tendered. 

With regard to the first claim, the respondent took two points in limine – that of lack 
of locus standi and non-joinder.  The locus standi point was raised on the basis that 
not the applicant but Good Hope Plasterers CC t/a as Good Hope Construction/ 
Good Hope Construction Racing, had paid the R75 000, 00 claimed to be due and 
owing.  The non-joinder issue relates to the fact that the R75 000, 00 claimed was 
not paid into the account of the respondent but into the account of an entity named 
LC and RP Transport CC. The contention is thus that LC and RP Transport is the 
entity which should pay back the amount claimed and should therefore have been 
cited as a party to the proceedings. 

In addition the respondent contends that the applicant owes it R251 142. 00 for 
repairs effected to the Dodge vehicle and intended to issue summons against 
applicant or counterclaim for payment of the amount.  

Despite the defences raised, specifically to the first claim, the respondent, after 
delivering the opposing papers, in fact paid the applicant on 21 September 2018 the 
amount of R75 000,00 in settlement of this claim. 

The applicant thereafter in its replying affidavit conveyed its intention not to proceed 
with the liquidation application since payment relating to the first claim had been 
made to him in the meantime and the remaining claims have resulted in a dispute of 
fact, which although spurious would best be resolved in action proceedings against 
the respondent. 

The only issue thus remaining between the parties in this application is that of costs. 



An applicant who brings an application for liquidation after it has become clear that a 
debt is disputed, and such a dispute cannot be resolved merely on the papers, as 
the applicant apparently does appreciate, having withdrawn the application, is said to 
abuse the process of the Court.  In Badenhorst v Northern Construction Enterprises 
(Pty) Ltd 1956(2) SA 346 (T) at 347-348, what has become known as the 
“Badenhorst rule,” was formulated and which loosely paraphrased is that, liquidation 
proceedings ought not to be resorted to in order to enforce payment of a debt, the 
existence of which is bona fide disputed since the procedure for liquidation is not 
designed for the resolution of disputes as to the existence or non-existence of a 
debt.  

Ms Snyders who appeared for the respondent is correct in her contention that the 
application would have been dismissed on this basis had it been pursued and that 
the respondent should not have to bear the costs of an abortive application. 

I am however not of the view that the respondent should be rewarded for its 
lackadaisical approach towards paying its debts and the attitude it has taken on the 
issue of locus standi, by ordering the applicant to pay attorney client costs.  A fair 
costs order in my view is one where the applicant has to pay for the costs of the 
application on a party and party scale. 

 The applicant is ordered to pay the respondent’s costs relating to the withdrawn 
application on the party and party scale. 

Matsepe N.O and others v Master of the High Court, Bloemfontein and another 
[2019] JOL 44812 (FB) 
 
Liquidators-application by-in representative and personal capacities-ordered 
to pay the costs  
 
Liquidators-review of Master’s decision to remove them-complaints received- 
removal ordered-5 complaints of serious nature 
 
Liquidators-acting without resolutions -first complaint-The Master found that the first 
and second applicants contravened the provisions of section 386(1)(c) and section 
386(3)(b) of the Act by incurring a financial liability on behalf of the Company in 
liquidation without the creditors having passed a resolution to that effect 
 
Liquidators-own firm acting as attorneys-.second complaint- contravened the 
provisions of section 384(3) of the Act and the common law by allowing Matsepes 
Attorneys to act as the conveyancers in respect of the transfer of the 
farms,registered in the name of the Company-first and second applicants were 
practising attorneys at Matsepes Attorneys at the time- The facts of this matter lead 
to the conclusion that the agreement of sale was-negotiated and agreed upon on the 
basis that the creditors of the Company, its members and the purchaser were all 
made to believe that they were in fact assenting to the terms of the agreement as 
approved by the Master. Even though I am in agreement with the contention on 
behalf of the applicants that the fees payable to the conveyancer were not being paid 
out of the assets of the Company in liquidation but by the purchaser, the conclusion 



that the agreement of sale contains certain conditions that were not complied with 
due to the liquidators failure to abide by the terms thereof, is unsettling and causes 
grave misgivings about the degree of care, skill and diligence with which they 
performed their duties as liquidators. The Master’s decision to remove the 
liquidators from office in these circumstances cannot be criticised. 
 
Liquidators-employers of liquidaots not to be paid from estate- Third complaint-This 
complaint by the Master also relates to the provisions of section 384(3) of 
the Act which clearly prohibits an employer of a liquidator to receive any 
remuneration out of the assets of the Company for services rendered in the 
winding-up process 
 
Liquidators-liquidator an attorney instructing another attorney- On behalf of the 
Master it was submitted that the liquidators, both being attorneys, had no need to 
appoint an attorney to assist them with the liquidation process. The Master has 
raised concerns about this practice,stating that the liquidators should and could have 
dealt with their duties and obligations without the assistance of Mr. Senekal. Clearly 
there was no need to appoint Mr. Senekal and/or Mr. Haarhoff (also an employee of 
Matsepes Attorneys) to consult with the family members and explain their rights to 
them or to assist with the completion of the claim documents. Those were the 
functions and duties of the liquidators. As in the case of a trustee, a liquidator 
may appoint an agent to perform an act of administration on his behalf; but 
he is not allowed to delegate his statutory powers or obligations generally to 
another.26 His attempt to have done so is to be regarded as misconduct 
which would ordinarily justify his removal from office. 
 
Liquidators-appointing attorney withour authorisation-None of the resolutions taken 
by the creditors at the second meeting authorized the liquidators to appoint an 
attorney to attend to the functions normally performed by a liquidator The inference 
that the liquidators did not act independently and their interest may have caused 
conflict with their duty as liquidators is not farfetched. 
 
Liquidators-duty to not let company lose money-Fourth complaint amendment of the 
agreement resulted in a loss for the Company and less money being available for 
distributionbamongst the concursus creditorum and therefore the amendment placed 
anbadditional burden on the Company. The amendment was in furthermore 
contrary to the non-variation clause contained in paragraph 14 of the 
agreement of sale. The oral amendment of the agreement of sale was also 
a contravention of the formalities applicable to the alienation of land. The consequent 
absence of a satisfactory explanation for the ultimate decision by the first and 
second applicants and their attorney to split the 2% commission, results in an 
inference that the first and second applicants lost their exclusive independence in the 
decision making process and administration of the winding-up of the 
Company. 
 
Liquidators-section 394(7) of the Act provides that a sum of money received by a 
liquidator belonging to a Company in liquidation should be paid into the estate bank 
account by the day after receipt thereof. The first and second applicants 
received payment of the loan in the amount of R2.500 000.00 as well as the 
purchase price of the farms. The Master concluded that the amount of 



R352 182.72 was not paid into the account of the Company on 15 February 
2013 but, as depicted on the bank statement of the Company, the said amount 
less an amount of R 8 942.97 was transferred from Matsepes Attorneys’ trust 
account to the estate bank account on 11 April 2013. The first and second 
applicants explained that, due to a misunderstanding they were not aware that 
the money was paid on 15 February 2013 into Matsepes Attorneys Trust 
account. They were only made aware of the payment of the said amount, and 
obviously also the transfer of the property, at a later stage 
 
Liquidator-Failure to comply with the provisions of section 394(7) of the Act, may per 
se justify the removal of a liquidator by the Master under section 379(1) of the Act. 
 
This is an application to review and set aside the decision of the first respondent 
(“the Master”) to remove the first and second applicants as joint liquidators of 
a company known as Sebal Beleggings (Pty) Ltd (in liquidation), (“the 
Company”).The applicants furthermore pray that condonation be granted for the 
late lodging of the review application and an order for costs on a punitive scale. 
 
[2] First and second applicants are the joint liquidators of the Company. Both 
liquidators are furthermore cited in their personal capacities as third and fourth 
applicants respectively on the basis that they are funding this application 
personally.  
 
The first respondent is the Master of the High Court, Bloemfontein 
(“the Master”) cited in his statutory capacity for purposes of the relief claimed 
herein. The second respondent, Philip Fourie N.O, an insolvency practitioner of 
Pretoria, was also appointed as a liquidator in the estate of the Company. No 
relief is sought from the second respondent and he did not take part in these 
proceedings. 
 
[3] The application is opposed by the Master. Ms. E M Venter (the first intervening 
party), sole director of the Company and her brother, Mr. Sarel Wessels (the 
second intervening party), launched an application to intervene and leave to 
intervene was granted by Rapai J on 30 August 2018. The costs of the 
application to intervene were reserved. The intervening parties did not file 
answering affidavits in the review application, but heads of argument were filed 
by and counsel appeared on their behalf at the hearing of the application. 
 
BACKGROUND FACTS. 
 
[4] On 13 August 2012 the Company was wound-up by way of a special resolution 
passed on 8 August 2012 by the sole director and shareholder, the first 
intervening party. The first and second applicants were appointed by the Master 
as joint liquidators in the insolvent estate of the Company on 22 November 
2012. The second respondent was at some later stage appointed as a joint 
liquidator. 
 
[5] The Master received three complaints concerning the conduct of the first and 
second applicants in their capacities as liquidators and was obliged to 
investigate the conduct of the liquidators in terms of the provisions of section 



381 of the Companies Act, No 61 of 1973, as amended (“the Act”) read with 
item 9 of Schedule 5 of the Companies Act No 71 of 2008. The complaints, 
dated 28 November 2016, 6 December 2016 and 7 December 2016, emanated 
from the second intervening party, (“Mr Sarel Wessels”) and his attorney, Mr. 
Pieter Willers. 
On instructions of the Master, the complaints were forwarded via 
e-mail by an Assistant Master, Ms Antionette Minnie, to the first and second 
applicants for their comments. On 2 December 2016 the Master requested their 
written comments on the complaints raised by Mr. Sarel Wessels. On 9 
December 2016 the Master requested the first and second applicants to provide 
a clear exposition of monies received by the liquidators. 
 
[7] On 20 January 2017 the Master informed the first and second applicants of his 
intention to remove them as liquidators in terms of the provisions of section 
379(1)(e) of the Act. The Master indicated that he will remove the first and 
second applicants as liquidators in the event of them failing to obtain a court 
order within fourteen days from date of his letter, restraining him from 
proceeding to remove them from office as indicated. 
 
[8] The applicants issued proceedings under case number 567/2017 for an interdict 
restraining the Master from removing them as liquidators pending a review of 
his decision dated 20 January 2017. The Master undertook not to remove the 
first and second applicants pending finalization of the interdict proceedings and 
later it was decided not to remove the first and second applicants as liquidators 
pending the review application. 
 
[9] At the hearing of this matter the parties agreed that the true nature of these 
proceedings is to obtain an order prohibiting the Master from removing the first 
and second applicants as liquidators. On the basis that the Master had already 
decided to remove the first and second applicants from office as stated in his 
letter dated 20 January 2017, and since the execution of his decision was 
suspended pending the outcome of this application, it was agreed that the 
adjudication of the matter should then proceed on the basis of a review of the 
Masters decision to remove the first and second applicants as liquidators of the 
Company. 
 
[10] On 15 February 2019 the first applicant, in his representative as well as his 
personal capacity (as third applicant) entered into an agreement with the 
intervening parties to settle the dispute between them and to withdraw his 
review application. The intervening parties and the first and third applicant 
agreed that, in respect of the review application, each party will pay his or her 
own costs. With reservation of certain specified rights pertaining to any 
inference of malpractice as set out in the settlement agreement, the first 
applicant undertook to take the necessary steps to resign as liquidator of the 
Company with immediate effect. 
 
[11] On behalf of the Master it was contended that the settlement agreement was 
entered into and between the intervening parties and the first and third 
applicants. He was not a party to the settlement agreement. The Master 
however did not object to making the settlement agreement between the first 



and third applicant and the intervening parties, an order of court with the 
exclusion of paragraphs 3 and 5 thereof. On 19 February 2019, at the hearing 
of the review application, the settlement agreement dated 15 February 2019, 
with the exclusion of paragraphs 3 and 5 thereof, was therefore made an order 
of court. 
 
THE MASTER’S REASONS FOR REMOVING THE FIRST AND SECOND 
APPLICANTS FROM OFFICE. 
 
The first complaint.: Loan Agreement  
[12] The Master found that the first and second applicants contravened the 
provisions of section 386(1)(c) and section 386(3)(b) of the Act by incurring a 
financial liability on behalf of the Company in liquidation without the creditors 
having passed a resolution to that effect. 
 
 [13] There are certain powers which the liquidator may exercise only if granted 
authority to do so. The powers in ss (4) that may be exercised only with such 
authority, relevant to the present matter, are the powers to carry on or 
discontinue any part of the business of the company in so far as may be 
necessary for its beneficial winding-up and to sell any movable or immovable 
property of the company by public auction, public tender or private contract. 
[14] The first complaint concerns a loan agreement dated 29 January 2013 entered 
into and between the first and second applicants, on behalf of the Company 
and the Robyn Trust. The first and second applicants decided to sell some of 
the Company’s immovable properties to settle the amount of R 6 725 395.59 
owed to First National Bank in order to facilitate the cancelling of the bonds 
registered against the title deeds of four farms belonging to the Company. The 
remaining secured creditor was BKB with a claim amounting to R1 965 153.70. 
Mr. Senekal negotiated a loan from Robyn Trust in the amount of 
R3 000 000.00 payable to the first and second applicants. The first and second 
applicants were to appropriate the amount to settle the claim of BKB and to 
settle a further amount of R40 000.00 owed by the Company to First National 
Bank. The balance of the loan was to be paid to the liquidators for their 
administration costs. 
[15] It was recorded in paragraph 4 of the loan agreement that, due to the liquidation 
of the Company, the Company cannot incur any liability towards repayment of 
the loan amount, therefore Mr. Tiaan Wessels (referred to as the fifth party in 
the agreement) undertook to repay the amount of R2 500 000.00 with interest 
as set out in paragraph 1 of the loan agreement. Ms. E M Venter (the fourth 
party to the agreement) undertook to see to the registering of a first bond in the 
amount of R3 000 000.00, over an unidentified property subsequent to the 
suspension of the liquidation of the Company. In terms of paragraph 6 of the 
loan agreement Ms. E M Venter, Mr. Tiaan Wessels and Mr. Sarel Wessels 
undertook not to amend the written agreement between the parties. Matsepes 
Attorneys, as represented by Mr. Senekal, furthermore gave an irrevocable 
mandate for the registration of a bond as envisaged by the parties. How an 
attorney acting on behalf of the liquidators could provide a mandate for the 
registration of a bond, without specifying which property would be encumbered 
and who the owner of the property is, is uncertain and raises questions as to 
the legality of the proposed registration of the bond. Mr. Tiaan Wessels offered 



his game, excluding his buffalo, as security for repayment of the amount of 
R3 000 000.00. 
[ 
[17] On behalf of the first and second applicants it was argued that the first complaint 
that the applicants incurred a loan on behalf of the Company is factually 
incorrect. The loan obligations were incurred by Mr. Tiaan Wessels who had to 
repay the loan amount. The applicants argued that it was expressly recorded in 
paragraph 4 of the loan agreement that, as a result of the winding-up of the 
Company, no liabilities could be incurred by the Company. In his answering 
affidavit the Master furthermore referred to paragraph 18 of the Loan 
Agreement which, according to him, caused a liability for the Company. 
The Loan Agreement is a poorly drafted contract which is for the most part vague 
and furthermore contains incomprehensible terms and conditions. The Master’s 
finding that the provisions of paragraphs 8 and 18 place a conditional obligation 
on the Company in liquidation cannot be faulted. 
 
The second complaint.  
[22] The Master held that the first and second applicants contravened the provisions 
of section 384(3) of the Act and the common law by allowing Matsepes 
Attorneys to act as the conveyancers in respect of the transfer of the farms, 
registered in the name of the Company, to the Robyn Trust. 
[23] In terms of Resolution 3, approved by the creditors, the first and second 
applicants were authorised to sell the assets of the Company by public auction 
or private treaty. In terms of Resolution 9 the sale of the assets by public auction 
was confirmed. Matsepes Attorneys was appointed to attend to the transfer of 
the property in terms of the provisions of Paragraph 3 of the agreement of sale 
entered into and between the first and second applicants and the Robyn Trust. 
Both first and second applicants were practising attorneys at Matsepes 
Attorneys at the time. 
 
[24] Section 384 of the Act provides for the remuneration of a liquidator. In particular 
Section 384(3) provides as follows:'' No person who employs or is a fellow 
employee or in the ordinary employment of the liquidator, shall be entitled to 
receive any remuneration out of assets of the Company concerned for services 
rendered in the winding-up thereof and no liquidator shall be entitled either by 
himself or his partner to receive out of the assets of the Company any 
remuneration for his services except the remuneration that he is entitled to 
receive under this Act.” 
 
[25] The applicants opined that the conveyancer did not receive remuneration out 
of the assets of the Company for his services. The purchaser was obliged to 
pay to Matsepes Attorneys all fees and costs pertaining to the transfer of the 
property in terms of paragraph 6 and more particularly paragraph 6.1 - 6.3 of 
the agreement of sale. It was furthermore argued that the Master has since 
converted the complaint and added the further proviso that no specific 
resolution was passed in terms whereof Matsepes Attorneys was authorised to 
act as conveyancers of the property registered in the name of the Company. 
[26] In the winding-up of a company a liquidator stands in a fiduciary relationship to 
the company, to the body of creditors of the company as well as to the body of 
its members as a whole. He/ she therefore occupies a position in some ways 



analogous to that of a trustee.1 A liquidator should be wholly independent, 
should regard equally the interests of all creditors, and should carry out his 
duties without fear, favour or prejudice.2 
 
[39] The argument that the fees of the conveyancer were paid by the purchaser of 
the immovable property and as such was not derived out of the assets of the 
Company is sound. Paragraph 6 of the agreement of sale provides that the 
purchaser will pay the transfer fees to Matsepes Attorneys as soon as a 
statement of account has been delivered to the purchaser. However it is 
paramount that a liquidator must act with care and diligence in the performance 
of his duties. A high standard of care and diligence is required of a liquidator. 
One would therefore expect that in cases of uncertainty or doubt the liquidator 
would, in an effort to safeguard himself, his co-liquidator, the Company’s 
members and the creditors, obtain directions from the Master or the court. As a 
fiduciary, the liquidator must at all times act openly and in good faith and must 
exercise his powers for the benefit of the Company and the creditors as a whole 
and not for his own benefit or the benefit of his fellow employee at the same 
firm of attorneys. 22 Usually the seller will be responsible for payment of the 
estate agent’s commission and then the commission will result in a depletion of 
the company in liquidation’s assets. In the present circumstances where the 
amount payable to the estate agent is not funded by the seller but by the 
purchaser, same is not derived out of the assets of the company in liquidation. 
The same argument applies to the payment of the conveyancer’s fees. The 
purchaser, Robyn Trust was responsible for payment of the transfer costs and 
not the Company. 
[40] Of concern is the provision in paragraph 23.1 of the agreement of sale that the 
sale of the farms is subject to the approval of the Master as well as all the 
creditors of the Company. The agreement of sale was concluded on 23 
November 2012 and according to the applicants the Master received a copy of 
the agreement during July 2014. The Master was not requested to approve the 
sale of the farms as provided for in Resolution 9, nor was the Master informed 
of the sale of the farms until a year and eight months later, during July 2014. 
According to the applicants the contents of Resolution 9 provides that the sale 
of the farms per public auction and with the approval of the Master and the main 
creditors (my underlining) was accepted. Clearly the creditors were made to 
believe that the Master has approved the sale of the farms. Not only the 
 creditors, but also the purchaser of the farms, Robyn Trust and the members of 
the Company were made to believe that the contents of the agreement of sale 
were approved by the Master and the concursus creditorium. The first and 
second applicants argue that they stand accused of maladministration of the 
estate notwithstanding the fact that every action they took were in agreement 
with the “siblings and on their instructions”. 
 
[41] The functions of a liquidator are essentially to control and administer the 
property and affairs of the Company and to liquidate it. A liquidator has power 
to sell the immovable property on behalf of the Company after the winding-up 
thereof, provided he or she is authorised accordingly by meetings of members 
and creditors, or, where he or she cannot obtain such authority, or the 
respective directions of the members and creditors, he or she obtains directions 
from the Master. If the latter declines such authority, the leave of the Court is 



required. The approval of the Master to sell (auction) the farms of the Company 
was not obtained as agreed to in the contract concluded between the first and 
second applicants and the Robyn Trust. The creditors, seemingly only First 
National Bank, were obviously made to believe that the Master approved the 
sale of the immovable property of the Company. In Standard Bank v The 
Master of the High Court23 Navsa JA, on behalf of the majority, held as 
follows: “Liquidators must realise that they perform important functions. The 
Master, creditors and importantly courts rely on them. In the liquidation process 
they are expected to act impeccable. The profession must be under no illusion 
that courts, in appropriate circumstances, when called upon to do so, will act to 
ensure the integrity of the winding-up process.” 
[42] The facts of this matter lead to the conclusion that the agreement of sale was 
negotiated and agreed upon on the basis that the creditors of the Company, its 
members and the purchaser were all made to believe that they were in fact 
assenting to the terms of the agreement as approved by the Master. Even 
though I am in agreement with the contention on behalf of the applicants that 
the fees payable to the conveyancer were not being paid out of the assets of 
the Company in liquidation but by the purchaser, the conclusion that the 
agreement of sale contains certain conditions that were not complied with due 
to the liquidators failure to abide by the terms thereof, is unsettling and causes 
grave misgivings about the degree of care, skill and diligence with which they 
performed their duties as liquidators. The Master’s decision to remove the 
liquidators from office in these circumstances cannot be criticised. 
 
The third complaint. 
[43] This complaint concerns an amount of R5000.00 paid to Matsepes Attorneys 
by the first and second applicants. In terms of the provisions of section 384(1) 
of the Act a liquidator is entitled to reasonable remuneration for his services 
rendered in accordance with the prescribed tariff of remuneration. The tariff 
does however not make provision for travelling allowances or other 
disbursements. 
 A liquidator is not allowed to pay himself his remuneration until an account providing 
for it has been confirmed by the Master in terms of section 408 of the Act.25 In the 
applicants’ founding affidavit it was stated that the amount was paid to Messrs 
Senekal and Haarhoff who attended meetings with the employees and the family 
members and assisting them to compile “claim documents”. However in their letter 
dated 16 January 2017 the applicants did not inform the Master that the travelling 
costs in the amount of R5 000.00 were in fact incurred by their attorney, Mr. Senekal, 
and therefore the Master assumed that the costs were incurred by themselves as the 
appointed liquidators. 
[44] At the second meeting of creditors, resolutions were taken relating to the 
appointment of attorneys and advocates, but none of these resolutions allowed 
for the use of Mr. Senekal to attend to the business activities of the Company. 
The third complaint also entails the amount of R8 942.97 which Matsepes 
Attorneys debited without the Masters authorization. The applicants contend 
that the amount of R 5000.00 actually formed part of the amount of R 8 942.97 
which was the money obtained from the loan between Mr. Tiaan Wessels and 
the Robyn Trust. On behalf of the applicants the deponent to the founding 
affidavit, Mr. Noordman, stated that the monies were earmarked as the 
liquidators’ ‘administration costs’ and they were in fact entitled to debit such 



costs at any stage without the necessity to wait until the Master had finally 
approved the liquidation and distribution account. In the applicants’ replying 
affidavit it was stated that the expenses were incurred by Mr. Senekal during 
meetings relating to the agreements concluded with the Robyn Trust. 
[45] This complaint by the Master also relates to the provisions of section 384(3) of 
the Act which clearly prohibits an employer of a liquidator to receive any 
remuneration out of the assets of the Company for services rendered in the 
winding-up process. A person in the ordinary employment of a liquidator or the 
liquidator’s fellow employee may also not receive remuneration out of the 
assets of the Company. The question remains whether Mr. Senekal, who acted 
as the liquidators’ attorney, could be paid for his and Mr. Haarhoff’s travelling 
expenses to assist in the liquidation process and to explain to the family 
members and the employees of the Company their rights.  
[46] On behalf of the Master it was submitted that the liquidators, both being 
attorneys, had no need to appoint an attorney to assist them with the 
liquidation process. The Master has raised concerns about this practice, 
stating that the liquidators should and could have dealt with their duties and 
obligations without the assistance of Mr. Senekal. Clearly there was no need 
to appoint Mr. Senekal and/or Mr. Haarhoff (also an employee of Matsepes 
Attorneys) to consult with the family members and explain their rights to them 
or to assist with the completion of the claim documents. Those were the 
functions and duties of the liquidators. As in the case of a trustee, a liquidator 
may appoint an agent to perform an act of administration on his behalf; but 
he is not allowed to delegate his statutory powers or obligations generally to 
another.26 His attempt to have done so is to be regarded as misconduct 
which would ordinarily justify his removal from office. 
[47] Whether Mr. Senekal travelled to the farm of the Company to consult with 
the family members and employees of the Company or whether he 
convened meetings to conclude the loan agreement, or the fees agreement 
or the sale agreement of the immovable property, surely those were the 
duties of the liquidators. None of the resolutions taken by the creditors at the 
second meeting authorized the liquidators to appoint an attorney to attend 
to the functions normally performed by a liquidator. A liquidator may not 
receive his remuneration or part thereof, unless the Master or the court 
permits same, until such account has been confirmed by the Master. The 
Master concluded that the liquidators should be removed from office inter 
alia due to his finding that the liquidators are no longer suitable to be the 
liquidators of the Company. I agree that the appointment of Mr. Senekal 
creates a suspicion of partiality or conflict of interest due to the fact that both 
the appointed liquidators and Mr. Senekal were at the time practicing as 
attorneys at Matsepes Attorneys. The inference that the liquidators did not 
act independently and their interest may have caused conflict with their duty 
as liquidators is not farfetched. 
 
The fourth complaint.  
[48] The fourth complaint also concerns the sale agreement concluded between 
the first and second applicants, on behalf of the Company, and the 
purchaser of the farms on 23 November 2012. In terms of the agreement 
of sale the purchaser was obliged to pay commission to the estate agent 
calculated at 2% of the purchase price. According to the first and second 



applicants and due to the purchaser’s unwillingness to continue with the 
agreement on the basis that the commission calculated at 2% be payable, 
it was decided to amend the agreement orally on the basis that both the 
purchaser and the Company will effect payment of the commission to the 
estate agent calculated at 1% each. 
[49] On behalf of the applicants it was contended that the purchaser indicated 
at the last minute that it was only prepared to pay 1% commission and not 
the agreed 2%. The liquidators, with the consent of the family members, 
especially Mr. Sarel Wessels, therefore had no hesitation to decide that the 
Company is willing to accept the amendment of the agreement in terms of 
which the other 1% commission, owed to the estate agent, will be paid by 
the Company in liquidation. It was further contended that the decision to 
amend the written agreement was a business decision and to prevent the 
cancellation of the sale. 
[50] The Master is of the view that the amendment of the agreement resulted in 
a loss for the Company and less money being available for distribution 
amongst the concursus creditorum and therefore the amendment placed an 
additional burden on the Company. The amendment was in furthermore 
contrary to the non-variation clause contained in paragraph 14 of the 
agreement of sale. The oral amendment of the agreement of sale was also 
a contravention of the formalities applicable to the alienation of land. 
[51] The creditors of a company are interested parties for purposes of section 
279(2) of the Act since they have a 'pecuniary or proprietary interest in the 
winding up'. 
 
 
[57] A liquidator must take all measures needed for the protection and better 
administration of the affairs and property of a company. The agreement of sale 
provided for payment of the estate agent’s commission at the rate of 2% of the 
purchase price. The parties imposed a restriction on their own power of 
subsequent variation of their contract with the laudable object of achieving 
certainty and avoiding disputes about whether a variation has been agreed to 
or not by incorporating a non-variation clause in the agreement. The nonvariation 
clause provides that no variation of any of the terms of the contract 
shall be valid unless in writing. Consequently any attempt to agree informally 
on the percentage of commission to be paid to the estate agent by the 
purchaser has to fail. 
[58] The applicants failed to disclose further information regarding the Robyn 
Trust’s reasons for refusing to pay the agreed 2% commission save for alleging 
that the sale of the farms was placed in jeopardy. Under the prevailing 
circumstances one would expect that efforts would have been made to renegotiate 
payment of a lesser amount to the estate agent as a possible solution 
to the problem. The remedies for breach or threatened breach of contract would 
have included the following five possible solutions: specific performance, 
interdict, declaration of rights, cancellation and damages. 
 
[59] Taking the aforementioned facts and the first and second applicants’ fiduciary 
duty, not only towards the Company but also to the creditors as a whole into 
consideration, one would have expected that a serious effort would have been 
made to advise the family members concerning the chances of success on 



claiming specific performance of the agreement. Such advice would probably 
have resulted in a better outcome for the Company and its creditors. 
 
[60] The first and second applicants’ failed to provide the court with a full disclosure 
of the reasons for Robyn Trust’s sudden objection to fulfill the terms of the 
agreement and all the options that were considered. The consequent absence 
of a satisfactory explanation for the ultimate decision by the first and second 
applicants and their attorney to split the 2% commission, results in an inference 
that the first and second applicants lost their exclusive independence in the 
decision making process and administration of the winding-up of the 
Company. 
 
The fifth complaint. 
[61] Section 394(7) of the Act provides that a sum of money received by a liquidator 
belonging to a Company in liquidation should be paid into the estate bank 
account by the day after receipt thereof. The first and second applicants 
received payment of the loan in the amount of R2.500 000.00 as well as the 
purchase price of the farms. The Master concluded that the amount of 
R352 182.72 was not paid into the account of the Company on 15 February 
2013 but, as depicted on the bank statement of the Company, the said amount 
less an amount of R 8 942.97 was transferred from Matsepes Attorneys’ trust 
account to the estate bank account on 11 April 2013. The first and second 
applicants explained that, due to a misunderstanding they were not aware that 
the money was paid on 15 February 2013 into Matsepes Attorneys Trust 
account. They were only made aware of the payment of the said amount, and 
obviously also the transfer of the property, at a later stage. 
[62] The Master contends that the provisions of the Loan Agreement stipulated that 
the loan amount had to be paid to the liquidators. This could only be interpreted 
to mean that the said amount had to be paid into the estate account of the 
Company and not into the trust account of Matsepes Attorneys. Furthermore, 
the proceeds of the farms were also not paid directly into the estate bank 
account, but into the account of Matsepes Attorneys. This state of affairs was 
detrimental to the Company and the creditors. They did not benefit from any 
interest on the amounts so received. The Master rejected the explanation 
provided by the first and second applicants namely that the failure to inform Mr. 
Noordman that the transfer of the property was registered and payment had 
been received caused the liquidators to only ascertain the true facts two and a 
half months later. 
 
[63] The liquidators would have been informed that the deeds of transfer were 
lodged with the Registrar of Deeds and that the transfer of the property to the 
Robyn Trust was imminent. That is the normal procedure followed by any 
conveyancer. One would expect the liquidators to have kept track of the transfer 
process and to inform the members of the Company, the creditors and Mr. 
Senekal of the progress. Surely Mr. Noordman would have received regular 
enquiries from the “siblings” and the creditors regarding the outcome and 
progress of all their hard work and to ascertain as to the progress made towards 
upliftment of the liquidation order. 
[64] Failure to comply with the provisions of section 394(7) of the Act, may per se 
justify the removal of a liquidator by the Master under section 379(1) of the Act. 



The applicants did not rely on new facts in the review application. In the result, 
 
THE REMOVAL OF LIQUIDATORS 
[66] Section 379 of the Companies Act 61 of 1973 regulates the removal of 
liquidators and provides that The Master may remove a liquidator from his office 
on the ground that he has failed to perform satisfactorily any duty imposed upon 
him by this Act or to comply with a lawful demand of the Master or a 
commissioner appointed by the Court under this Act.40 The majority of creditors, 
or in the case of a member’s voluntary winding-up, a majority of the members 
of the company may request the Master in writing to remove the liquidator from 
office41. A further ground for the removal of a liquidator from office is that, in the 
Master’s opinion, the liquidator is no longer suitable to be the liquidator of the 
Company concerned. 
[67] The Court may, on application by the Master or any interested person, remove 
a liquidator from office if the Master fails to do so in any of the circumstances 
mentioned in subsection (1) or for any other good cause. 
 
The removal of a liquidator is an extreme step and may negatively impact on 
the reputation of a liquidator. Having regard to the animosity that developed 
between the intervening parties, specifically Mr. Sarel Wessels and Mr. Senekal 
and the loss of trust in the remaining second applicant to perform his duties and 
functions under the present circumstances, I agree with the decision of the 
Master that the second applicant should be removed from office. 
 
COSTS. 
 
I therefore make the following order: 
1. The application for review is dismissed. 
2. The third and fourth applicants (in their personal capacities) are ordered to 
pay the first respondent’s costs of the review application, jointly and 
severally, payment by the one, the other to be absolved. 
3. The fourth applicant (in his personal capacity) is ordered to pay the first and 
second intervening applicants’ costs in the review application. 
4. The costs of the postponement of the review application on 30 August 2018, 
if any, are costs in the review application. 
5. The third and fourth applicants (in their personal capacities) are ordered to 
pay the costs of the application to intervene, jointly and severally, payment 
by the one, the other to be absolved. 
 
 
LARRETT v COEGA DEVELOPMENT CORPORATION (PTY) LTD AND OTHERS 
2019 (3) SA 510 (ECG) 
Company — Proceedings by and against — Derivative action — Leave — To 
continue proceedings on behalf of company — Leave will only be granted in respect 
of proceedings properly authorised at inception — Companies Act 71 of 2008, s 
165(5).  

Ms Larrett and Mr Ndzimela were directors of Independent Crushers Consortium 
(Pty) Ltd (the company). Ms Larrett had previously instituted action proceedings on 
behalf of the company against Coega Development Corporation (Pty) Ltd for 
outstanding payments in terms of a contract entered into between the companies; in 



the alternative, it sought, based in delict, payment from Standard Bank. Importantly, 
such action had not been authorised, either by way of a court order pursuant to the 
bringing of a derivative action under s 165, or a resolution by the company's board of 
directors. So, in the present application proceedings before the High Court, Ms 
Larrett (as applicant) sought an order, in terms of s 165(5) of the Companies Act 71 
of 2008, authorising her to continue with proceedings in the name of and on behalf of 
the company. She claimed that a directors' resolution authorising legal proceedings 
by the company was impossible to obtain, given Mr Ndzimela's uncooperativeness. 
Standard Bank (as fourth respondent) opposed the relief sought on the basis, inter 
alia, that s 165 of the Act could not be resorted to in these circumstances where the 
proceedings sought to be continued were at inception unauthorised. 
Held, that, in terms of s 165(5) of the Act, a person may apply to a court for leave to 
continue, in the name of the company, only legal proceedings that had been properly 
authorised at inception. To grant leave to continue in respect of unauthorised legal 
proceedings — effectively ratifying them — would be to allow the avoidance of the 
requirements of s 165 for the bringing of a derivative action. Such conduct would be 
subversive of the plain and ordinary meaning of the section and its intention. (See 
[22] – [24].)  
Held, accordingly, that the proceedings in respect of which Ms Larrett sought leave 
to continue were not proceedings contemplated in s 165(5) of the Act. The 
application could therefore not succeed. (See [26].) 
 
Slippers v Ingogo Wildlife Studio and Taxidermy CC and another (Standard 
Bank of South Africa Limited intervening) and related matters [2019] JOL 
44877 (GP) 

Business rescue application – Financially distressed entity – Requirements 

The applicant (“Slippers”) sought to have three close corporations placed under 
supervision in terms of business rescue proceedings as provided for in Chapter 6 of 
the Companies Act 71 of 2008 read with section 66(1)(A) of the Close Corporations 
Act 69 of 1984. Slippers was the sole member of the three close corporations. He, a 
family trust in which he was trustee and the close corporations were all indebted to a 
bank as co-principal debtors and/or sureties. 

The basis for the application was that the close corporations were financially 
distressed. It was averred that a business rescue practitioner would be able to devise 
a detailed plan, which would not only benefit the close corporations and the bank, but 
also would secure the 20 employees’ income working for the entities. 

Held that the court had to exercise its discretion on whether there was a reasonable 
prospect for rescuing the entities. Section 128(1)(b) of the Companies Act requires 
that business rescue must facilitate a rehabilitation. The prospects of rehabilitation 
must be reasonable and not speculative. That requirement was not met in this case. 

The applications for business rescue failed and a provisional winding-up order was 
granted. 

 
Wentzel v Discovery Life Limited and others [2019] JOL 44937 (GP)  

Insolvent – Unrehabilitated -Entitlement to be paid proceeds of insurance policy – 
Payment to trustees of insolvent estate 



The applicant and his wife were married to each other in community of property in 
August 2007. The applicant entered into an insurance contract with the first 
respondent. He insured the life of his wife, appointing himself as beneficiary of the 
proceeds of the policy in the event of her death. The same policy also insured his life 
and appointed his wife as beneficiary in the event of his death. His wife died in April 
2017. 

The joint estate of the applicant and his late wife was provisionally sequestrated in 
2012, and the second to the fourth respondents were appointed trustees of the 
insolvent estate. 

In May 2017, the applicant as nominated beneficiary to the insurance policy claimed 
and accepted payment of the proceeds of the insurance policy. The first respondent 
informed him that the proceeds would be paid over to the trustees of the insolvent 
estate. Despite the applicant’s objection the trustees insisted upon payment being 
made to the insolvent estate because neither the applicant or his late wife had been 
rehabilitated when such proceeds became payable. 

That led to the applicant seeking a declaration that he was the owner and beneficiary 
of the policy, and an order directing the first respondent to pay the total proceeds of 
the policy to him and not the trustees. 

Held that the joint estate of parties married in community of property is dissolved by 
death of one or both of the spouses, by divorce, by an order of division, or by the 
change in the matrimonial property system in terms of section 21 of the Matrimonial 
Property Act and consequently the dominium of each spouses vests in that spouse on 
dissolution. However, before a share in the joint estate is distributed, the interested 
parties report the estate to the Master and an executor is appointed to administer the 
estate of the deceased. On instructions of the Master, the executor calls for the 
lodgement of claims against the estate and the liabilities of the joint estate are paid 
before the remainder or balance of the assets of the joint estates are distributed. The 
allocation is first to the half share of the surviving spouse, before the other half share 
of the deceased is dealt with in terms of a will or laws of intestacy. It has always been 
the position that where a beneficiary has been appointed. The insurance policy would 
be paid to such beneficiary and where none is appointed, the proceeds would be paid 
into the estate. 

It had to be decided what effect the death of the applicant's wife had on the joint estate 
which was sequestrated. On sequestration, an insolvent is divested of his/her estate 
which vests in the Master until a trustee is appointed, whereafter it vests in such 
trustee. The trustee remains vested with the insolvent estate until it is revested in the 
insolvent. Payment of the proceeds of the insurance policy to the trustees was thus 
correct, and the application was dismissed. 
 

Motala v Master of the North Gauteng High Court, Pretoria [2019] 3 All SA 17 
(SCA) 

Liquidator – Appointment of joint final liquidator – Removal of liquidator – Enquiry by 
Master in terms of section 417 of the Companies Act 61 of 1973 – Refusal of 
application for reinstatement – Appellant had a number of previous convictions of fraud 
and theft which would have disqualified him from appointment as a liquidator under 
section 372(f) of the Companies Act. 



The respondent was the Master of the Pretoria High Court. The Master’s office was 
placed in control of some 750 company liquidations. The long-standing practice was 
for Masters to maintain a list or panel of persons (the “Master’s panel”) that were found 
to be suitable for appointment. 

The appellant worked as a liquidator and administrator of estates, and was 
previously on the Master’s panel. He was appointed as a joint liquidator in a number 
of companies (the “Pamodzi Group”) which had been placed in liquidation. The 
appellant was appointed as a joint final liquidator of the group. All the companies within 
the group owned gold mines, but were insolvent. Despite their insolvency, they each 
had intrinsic value not only in their tangible assets but, importantly, in the mining rights 
they held which would have been lost had they gone into final liquidation. It was 
therefore to the advantage of creditors for the companies to be kept in provisional 
liquidation while attempts were made to sell them. 

A company (“Aurora”) was the liquidators’ preferred bidder for some of the mines. 
The liquidators concluded agreements with Aurora allowing it to carry on mining 
activities while it secured payment and completed the process of purchasing the 
mines. Unfortunately, Aurora’s governance and conduct of the mines and their 
operations turned out to be cause for grave concern. Alarmed at the reports, and by 
allegations of stripping of the mines, the Master’s office held an enquiry in terms 
of section 417 of the Companies Act 61 of 1973. A further, formal, enquiry was then 
held, the upshot of which was that the appellant and his co-liquidator refused to answer 
any question put by the Master concerning the administration of the mines. The Master 
regarded the appellant’s refusal to answer queries both as a failure to perform his 
duties satisfactorily and to comply with a lawful demand. It was concluded that he was 
no longer suitable to be liquidator of the companies concerned, justifying his removal 
under section 371(1)(e) of the Companies Act. 

The appellant brought an application for the review of his removal as liquidator. 
Further events occurred, and the appellant eventually applied to be reinstated as 
liquidator. The dismissal of his application led to the present appeal. 

Held – Information which emerged during the enquiry showed that the appellant had 
a number of previous convictions of fraud and theft which would have disqualified him 
from appointment as a liquidator under section 372(f) of the Companies Act. 
Consequently, when the decision was taken to remove him from the panel, he was a 
person who was at the time disqualified from being a liquidator. In fact, he had been 
so disqualified throughout his career in the insolvency industry. The fact that those 
convictions and sentence were subsequently expunged was irrelevant to the 
consideration of the lawfulness of the decision to remove him. That alone was decisive 
of the appeal (although the Court did address the others issues raised in the matter). 

The appeal was dismissed. 

Tjeka Training Matters (Pty) Ltd v KPPM Construction (Pty) Ltd (under 
supervision) (19661/2019) [2019] GJ (21 June 2019) 

Business rescue- resolution after liquidation application filed but not served on 
company-service is required- A business rescue resolution trumps the Liquidation 
proceedings which have been filed but not yet served. 



Section 129(2) (a) of the Companies Act 71 of 2008 – in relation to a resolution 
which a distressed company may pass to put itself into business rescue -  meaning 
of text “may not be adopted if liquidation proceedings have been initiated by or 
against the company” – does it require mere issue of process or require service on 
the company too? 

Held: the section requires service on the company 

On the facts: a creditor issued an application for the liquidation of a debtor company 
on day 1, then on day 2, the board of the debtor company, unaware of the issue of 
the application by the creditor, passed a resolution to put itself into business rescue, 
then on day 3, the liquidation application was served. The creditor contended that 
the mere issue of process trumped the passing of a resolution by the debtor and the 
debtor, with the business rescue practitioners contended that in the absence of 
service the resolution must prevail. The debtors contention upheld. 

It is contended that Section 348 of the Companies Act 61 of 1973 (the Old Act) has 
relevance. That section reads: 

“A winding up of a company by the Court shall be deemed to commence at the 
time of the presentation to the court of the application for winding up.” (Par [10]) 

The outcome contended for is that a meaning attributed to a portion of section 348 in 
the Old Act must be the same meaning to be attributed to a portion of section 129(2) 
in the 2008 Act, even though different terminology is employed. The fact that 
companies are liquidated in terms of the regime of the Old Act and business rescue is 
regulated by the regime of the 2008 Act bedevils the exercise of interpretation because 
the two regimes intersect. Obviously, what is desirable is a coherent outcome; 
however, that happy result is not necessarily inevitable, and it is dangerous to proceed 
from the premise that it must be so. To do so is to sanctify the question, not offer an 
answer. (Par [11]) 

JJP Propco (Pty) Ltd and another v Jacaranda Haven (Pty) Ltd [2019] JOL 
45017 (GP) 

Winding-up application-grounds for-disputed  

In this case the applicants applied that the respondent be placed under provisional 
winding up. The applicants relied upon two alternative grounds for the application. he 
first is that the respondent is factually insolvent in it cannot pay “at least R8,9 million 
to the applicants” and another R9 million to the seller of a property registered in the 
name of the respondent.The second ground is that it is just an equitable for the 
respondent to be wound up in terms of either the Companies Act 1973 alternatively 
section 81 of the Companies Act of 2008. 
 
The Factual disputes 
[2] The factual disputes between the parties on whether any amount is owing by 
the respondent to either of the applicants’ may be summarised as follows: 
2.1 The case of the applicants is that the applicants and others made 
payments of fairly substantial amounts in respect of the Jacaranda 
property. However, it was submitted by counsel for the respondent that 
these payments were not made in terms of loan agreements, and they 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s129
http://www.saflii.org/za/legis/consol_act/ca2008107/


cannot be recovered by any condictio or delictual cause of action. 
2.2 What is in dispute is whether those funds were spent as part of the 
payment of the purchase price of 90% shares in Jacaranda Haven 
(respondent) or whether these were loans made to Jacaranda Haven. 
2.2 The respondent denies that it owes any funds to the applicants. 
 
The correct approach to the evidence 
[3] The applicants are applying for the provisional winding up of the respondent, 
as provided for in Kalil v Decotex (Pty) Ltd 1988 (1) SA 93 (A) at 976 A-C. 
[4] It was submitted by counsel for the respondent that the so-called Badenhorst1 
Principle applies. In terms of this principle, liquidation proceedings are designed to 
bring about a concursus creditorum to ensure the equal distribution between 
creditors and such proceedings are unappropriate to resolve disputes as to the 
existence or otherwise of a debt. Consequently, where there is a genuine and bona 
fide dispute as to whether a respondent in liquidation proceedings is indebted to the 
applicant, the court should as a general rule dismiss the application.2 
[5] The question is thus not whether the respondent has proven a defence but 
only whether the respondent has put up sufficient facts to illustrate the existence of a 
genuine and bona fide dispute as to the question whether the respondent is indebted 
to the applicants at all. 
The Applicants’ locus standi as creditor 
 
The Respondents’ insolvency 
[12] Apart from being indebted to the applicant for the amount of R 9 811 662.00 
the respondent is also indebted as follows; 
12.1 To the seller of the immovable property which is the respondents’ only 
asset – at least R9 million; 
12.2 On the bond registered in favour of its new shareholders at least R12 
million. 
[13] In the premises, the respondent is indebted in an amount of not less than R30 
million, whereas its only asset is the immovable property that was purchased about a 
year ago for only R12 million. The respondent is thus patently factually insolvent. 
The respondent has also failed to show any other assets that would render the 
respondent factually solvent. 
[14] The fact that the respondent disputes a portion of the liability concerned does 
not affect the applicants’ locus standi in iudicio. 
[15] The respondent has misrepresented to the Registrar of Deeds, Pretoria that 
the deed of transfer in terms of which it holds the immovable property concerned 
was lost (whereas it was to the knowledge of the respondent in the lawful possession 
of the applicant). This misrepresentation caused the Registrar of Deeds, Pretoria to 
issue a new Deed for Transfer, that the respondent then used to register a mortgage 
bond for the amount of R12 million in favour of its new shareholders.6 
Conclusion 
[16] Having considered the affidavits and submissions made by counsel for the 
parties I am of the view that the respondent failed to prove on a balance of 
probabilities that it disputes the applicants’ locus standi on bona fide and reasonable 
grounds. 
[17]I am further of the view that the respondent is insolvent and that it is just and 
equitable for the respondent to be wound up. 
[18] In the result the following order is made; 



(a) That the respondent company be and is hereby placed under 
provisional winding up;etc. 
 
Sideralloys International SA v Rahida Investment Proprietary Limited 
[2019] JOL 45213 (GJ) 
 
Business rescue-locus standi-affected person-creditor-could not establish its claim 
 
The application by Sideralloys International SA (Sideralloys) is for an order placing 
Rahida Investment Proprietary Limited (Rahida) under supervision and commencing 
business rescue in terms of section 131 (1) of the Companies Act 71 of 2008. In the 
normal course, an application for business rescue should be dealt with without delay, 
for obvious reasons. However, because of the nature of the underlying issues in 
dispute between the parties in this matter, there has been inevitable delay in 
reaching a resolution. 
 
The Act requires that an "affected person" may apply for an order placing a company 
under business rescue. A creditor of that company is included in the category of 
affected persons. 
 
Sideralloys bases its locus standi on its status as a creditor of Rahida. It avers that 
Rahida is indebted to it in an amount of some $2,9 million, together with interest, 
arising out of an alleged breach of contract committed by Rahida in December 2017. 
Rahida, in turn, disputes that it committed the breach, and on this basis, disputes 
that Sideralloys is an affected person for purposes of institutingnan application for 
business rescue. 
 
5. It was incumbent on Sideralloys to place sufficient evidence before court to 
establish the repudiation. As I have already pointed out, it did not produce 
evidence relevant to this (as opposed to the related, but not equivalent, issue of 
materiality of the breach of the tacit term). Anticipatory breach or repudiation may 
be described as the conduct of one contracting party that evinces an intention no 
longer to be bound. It may include conduct on the part of a party that has the 
effect of putting it out of her power to perform.11 The test, as laid down by the  
Supreme Court of Appeal in Datacolor International (Pty) Ltd v lntamarket (Pty) 
Ltd, 12 is as follows: 
"Repudiation is accordingly not a matter of intention, it is a matter of 
perception. The perception is that of a reasonable person placed in the 
position of the aggrieved party. The test is whether such notional reasonable 
person would conclude that proper performance (in accordance with a true 
interpretation of the agreement) will not be forthcoming ... The conduct from 
which the inference of impending non- or malperformance is to be drawn 
must be clear cut and unequivocal, ie not equally consistent with any other 
feasible hypothesis. Repudiation ... is a 'serious matter' ... requiring anxious 
consideration and - because parties must be assumed to be predisposed to 
respect rather than to disregard their contractual commitments - not lightly to 
be presumed." 
Further, the court held that evidence of how the innocent party understood and 
reacted to the conduct may be relevant, but is not conclusive. This is because the 
court must superimpose its own assessment of what the innocent party's reaction 



to the other party's conduct should reasonably have been. 
 It is important to bear in mind in the present case that the repudiation case relied 
on by Sideralloys arose after its abandonment of its claim that Rahida had 
breached the agreement because it had failed to deliver the manganese ore within 
the time frames set out in clause 4.2 of the agreement. As far as the beneficiated 
ore is concerned, its case was that the jigging machine should have been installed 
and operational so as to produce beneficiated ore by the end of October 2017. 
 
Sideralloys elected not to proceed on this alleged breach. This means that its 
case for repudiation must rest solely on the suspension of the mining activities on 
5 December as constituting the trigger for justifying its cancellation. 
 
99. In my view, on the evidence before me, the reasonable person would not have 
perceived the suspension of mining activities to be an unequivocal indication from 
Rahida that it did not intend to comply with its obligations under the agreement. 
What adds grist to this conclusion is that Sideralloys first held back on providing 
finance to Rahida after 5 December, even though that finance was necessary for 
Rahida to begin to rectify the non-compliances and to reopen the mine.  
 
101. Ultimately, it seems to me that what persuaded Sideralloys to cancel on 20 
December had more to do with its long-standing unhappiness about Rahida's 
performance in supplying product timeously than on an objective assessment that 
the suspension of mining activities per se constituted a repudiation of the 
agreement. Although Sideralloys packaged its alternative case for breach as an 
instance of repudiation, stripped to its core, it is substantively the same case for 
breach that Sideralloys originally relied on, but elected to abandon when it agreed 
to the referral order. 
 
102. For these reasons, I am unpersuaded that, even if the referral order is 
interpreted in a manner favourable to Sideralloys, it has established that Rahida 
repudiated the agreement because of the closure of mining activities on 5 December 
2017. 
 
CONCLUSION AND ORDER 
 
103. It follows from the above that I find that Sideralloys has failed to establish that 
the Rahida was in breach of the agreement. It follows, as a matter of course, that 
Sideralloys has failed to establish that Rahida is indebted to it for damages arising 
from the alleged breach as contended for by Sideralloys. Sideralloys is not a 
creditor on this basis, and thus not an affected person under section 131(1) of the 
Act. In the circumstances, it does not have locus standi to apply for an order 
placing Rahida under supervision and business rescue, -and it is unnecessary for 
me to give any further consideration to the application. 
104. I make the following order: 
'The application is dismissed with costs." 
 
 
Standard Bank of South Africa Ltd v Companies and Intellectual Property 
Commission and others [2019] JOL 45220 (GP) 
 



Companies Act-restoring of deregistration-refused  
 
This is an application in terms of section 83 (4) (a) of the Companies Act, 
Act 71 of 2008 ("the Act"), for an order in the following terms: 
1.1 Declaring the deregistration process of Smartline Properties CC void in terms of 
section 83 (4) (a) of the Companies Act,71 of 2008 with retrospective effect; 
1.2 Ordering the respondent (sic) to restore the status of the entity known as 
Smartline Properties to "in business" on the register of companies; 
1.3 That the liabilities of Smarline Properties continue to be enforceable against it 
with retrospective effect; 
1.4 That all actions taken by applicant to enforce its rights as creditor of Smarline 
Properties during the period of dissolution be validated; 
1.5 Declaring that any proceedings may be taken against Smarline Properties as 
might have been taken if Smarline Properties had not been dissolved; 
1.6 Directing that the 1st Respondent shall not alter the registration status of 
Smarline Properties on its records to reflect "deregistration process" or 
"deregistered" or finally registered until such time that another court directs 
otherwise. 
[2] The background to the matter is, briefly, that Smartline is one of two trustees 
of the Valeo Investment Trust ("the trust"). It has failed to submit regular annual 
returns to 1st Respondent, as a result of which 1st Respondent has commenced 
the process of deregistering the corporation. The process has not yet been 
finalised, and the corporation is not yet deregistered. Applicant has also applied 
to 1st Respondent for the reinstatement of the corporation in terms of the 
provisions of section 82 (4) of the Act. 
[3] Applicant is a creditor of the trust, and seeks to issue summons against the 
trust in order to recover the debt. In order to sue the trust, applicant has to cite 
its trustees. Should Smartline Properties be dissolved, it could not be cited in 
the action. 
Application dismissed 
 
Standard Bank of South Africa Ltd v Strydom N.O [2019] JOL 45207(GP) 

Cession of rights-insolvent ceded to different entities in respect of the income of his 
2015 maize crop- first in time first in right The Standard Bank of South Africa Ltd v 
Strydom N.O and Others (64891/2015) [2019] ZAGPPHC 142 (9 May 2019)  

LEAVE TO APPEAL GRANTED in JULY 2019, the case was discussed in June 
updates.   

Nkanjeni v Paterson (CA282/2018) [2019] ZAECGHC 70 (2 July 2019) 

Receiver –divorce matters-duties- effect of the appointment of a liquidator or receiver 
is to place the assets of the joint estate under his/her authority 

This is an appeal against an order made by the Regional Court at East London 
amending its order in a divorce proceeding. The amendment granted the respondent 
the right to sell an immovable property by public auction to the highest bidder. 

The appellant was the defendant in a divorce action instituted by his former wife, 
(hereinafter “the plaintiff”) in the Regional Court. On 13 May 2016 a decree of 



divorce was granted. It was ordered that the joint estate of the parties be divided. 
The court order further made provision for the appointment of respondent to the 
office of the receiver, authorized to take all the necessary steps to liquidate and 
distribute the joint estate. 

The court order provides for the execution of the receiver’s functions in the following 
terms: 

“4.     Directing the Plaintiff and Defendant to furnish the receiver within 7 
(seven) days of the date of service of this order with a complete inventory of 
all the assets of the joint estate of the Plaintiff and Defendant as at granting of 
this order, and a detailed list of the liabilities of the joint estate as at that date. 

5.       Authorising the receiver to take possession of all assets movable and 
immovable belonging to the joint estate of the Plaintiff and Defendant, 
including pension funds, to collect debt and monies due to the said estate and 
to divide such assets between the Plaintiff and Defendant by mutual 
agreement and failing agreement to realise such assets to the best advantage 
by public auction or private treaty and to divide the net proceeds excluding the 
immovable property; 

6.       Authorising the Receiver to sign and execute any document to effect 
transfer of any shares in the immovable property should either party fail or 
refuse to do so; 

7.       With respect to the immovable property the Plaintiff and Defendant shall 
each appoint an estate agent/valuer to value the immovable property of the 
joint estate and the average value of the combined values shall be accepted 
as the value of the property. The receiver will calculate the liquidity of the 
immovable property and approach the Plaintiff to instruct her of the value of 
her half share in the immovable property for payment thereof to the plaintiff in 
order that the plaintiff’s half share in the immovable property may be 
transferred to the Defendant; 

8.       Directing the receiver to obtain appraisals for the purpose of 
determining the value of any of the assets; 

9.       Authorising the Receiver to apply to this Honourable Court for further 
determination and direction, in the case that he is not satisfied with the 
information furnished to him by either of the parties or in the case of any 
difficulty arising; 

10.    The receiver is to prepare a final account and to divide the joint estate 
between the parties in accordance with the law and the aforesaid order for the 
division of the joint estate; 

11.    The receiver shall be empowered to rule on any objection and either 
allow or disallow it, either in whole or in part and his decision shall be sent to 
the parties and will become final and binding upon them should they not 
approach this Honourable Court for relief within 14 days of the date of that 
decision; 

12.    That in the event of no objection being made to the receiver’s final 
account within the time limit provided, it will become final and binding on the 
parties.” 



The respondent prepared a liquidation and distribution account dated 27 February 
2017, as required of him. The parties were afforded a period of 14 days within which 
to object to the account, failing which it would become final. According to the 
respondent no written objections were received. He accordingly requested payment 
of the amount of R233 229.35 from the appellant so that effect would be given to the 
transfer of the half-share in the immovable property and to finalize distribution of the 
estate. 

The appellant did not make payment of the amount. Accordingly, the respondent 
brought an application to the Regional Court seeking an order varying the terms of 
the court order to permit him to sell the immovable property by public auction to the 
highest bidder. The application was opposed. The Regional Court, having 
considered the application, granted an order permitting the respondent to sell the 
immovable property by public auction to the highest bidder. 

The appellant now appeals against this order on several grounds. These fall into 
three essential grounds, viz 

(a)  that the respondent had no locus standi to seek an amendment or 
variation of an agreement made an order of court; 

(b)  that the court a quo had no authority to amend or vary its order since it 
was functus officio; and 

(c)  that, in any event, there existed on the papers before it disputes of fact 
which could not be resolved on the papers and accordingly required that the 
matter be referred to oral evidence or trial. 

[7]       In argument before this court, Mr Tshiki, for the appellant, persisted with each 
of the grounds outlined above. He further argued that the respondent had failed to 
give effect to the court order. It was, so it was submitted, incumbent upon the 
respondent to deal with the immovable property as a wholly separate matter as set 
out in paragraph 7 of the order. Had the respondent done so he would have 
determined the nett value of the parties’ half share in the property and required the 
appellant to pay the said amount. This amount, it appears from the papers, 
respondent contended was in the order of R152 000.00. 

Instead, so it was argued, the respondent had claimed an amount in excess of this 
which he was not entitled to do. According to Mr Tshiki the immovable property was 
not to be dealt with in the liquidation and distribution account at all. The reasoning 
underlying these submissions is difficult to discern and follow. Mr Tshiki appeared to 
labour under the misapprehension that only an amount determined to be the nett 
value of the plaintiff’s half share in the property would be payable upon division of 
the joint estate. He also appeared to hold the view that the immovable property was 
not an asset which was to be brought to account in the liquidation and distribution 
account. How this asset was to be treated in the final accounting by the respondent 
as required by the order, Mr Tshiki could not say. 

[9]       The first two grounds of appeal may be easily disposed of. Firstly, the 
respondent was appointed, pursuant to the order, to carry out the functions as 
receiver of the joint estate. It has long been the case at common law that when a 
court of competent jurisdiction grants a decree of divorce in respect of a marriage in 
community of property the community of property ceases In that event, in the 



absence of an agreed division of the estate, the court has the general power to 
appoint a person to effect the division on its behalf. 

 It goes without saying that an objection to a liquidation and distribution account after 
it has become final cannot avail the appellant. His remedy then lies in seeking to 
have the liquidation and distribution account set aside, a remedy which has at no 
stage been pursued. The allegations regarding unspecified objections raised in an 
unspecified manner and at an unspecified time, all of which must fall within the 
knowledge of the appellant, do not, in my view, raise a real and genuine dispute of 
fact.  

The magistrate’s order granting the respondent the right to sell the immovable 
property by auction to the highest bidder was within the power of the court and, 
having regard to the circumstances of the case, a correct and proper order. It follows 
that there is no basis upon which this court can interfere with the court a quo’s order 
on appeal. 

The appeal is dismissed with costs. 

 

Daffue v Espach and Others (45341/19) [2019] ZAGPPHC 314 (22 July 2019) 

Winding up –solvent companies--s 81 of the Companies Act, No 71 of 2008-director 
bringing application too late for rescission or business rescue  

The applicant in this matter approached the urgent court seeking an order that the 
second and third respondents, both solvent companies that are under final 
liquidation in which he holds a 50% shareholding, be placed under business rescue, 
alternatively that the order by which the companies were placed in liquidation is set 
aside on the ground that it was obtained in his absence, further alternatively for an 
interim order which would enable the companies to trade pending the subsequent 
hearing of the business rescue and/or rescission application. 

The first respondent, the only respondent who opposes the application, was 
afforded seven days to file his answering affidavit before the matter was enrolled. 
The first respondent argued that the matter was not urgent. 

Due to the fact that urgency is determined on a case-by-case basis I requested 
counsel to argue both the urgency and merits of the application. 

Two solvent companies with the same two shareholders were liquidated in an 
application brought in terms of s 81 of the Companies Act, No 71 of 2008. One 
shareholder now wishes to prevent the dissolution of the companies and preserve 
them as a going business concern, while the other shareholder could not care less 
for the economic value of the companies but just wants to realise his shareholding 
and shake the proverbial dust off his feet. 

 [15]       I must add that, as far as the application for the rescission of the liquidation 
order and the interim relief sought are concerned, it is fatal that the application 
was only served on the Master by email, one court day preceding the date on 
which the application was enrolled to be heard. The Master has a direct and 
substantial interest in this application and will not be competent for the court to 
set aside the final liquidation order under circumstances where the Master of 
the High court has not been given adequate notice (GCC Engineering (Pty) 
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Ltd and Others v Maroos and Others 2019 (2) 379 (SCA)). The applicant 
sought to overcome this difficulty in submitting that a rule nisi would afford the 
Master sufficient time to respond. I do not agree. A rule nisi brings about a 
change in the status quo, which without having affording a party with a 
substantial interest the opportunity to take part in the court proceedings, would 
have been inappropriate.. 

The application is struck from the roll. The applicant is to pay the costs of the 
application. 

Mouton v Park 2000 Development 11 (Pty) Ltd and Others; In Re Stewart NO v 
Mouton and Others (1070/19; 8488/16; 2535/19) [2019] ZAWCHC 90 (23 July 
2019) 

Business rescue-resolution- launched at a time when liquidation proceedings had 
already been ‘initiated’- of s 129(2)(a) Companies Act 71 of 2008-s 129(1) provides 
that the voluntary placement of a company under business rescue ‘begins’ when its 
board takes a resolution to such effect- liquidation proceedings were ‘initiated’ when 
the resolution to launch them was taken, and not when the liquidation application 
was filed with the Court. 

I have before me 3 related applications. In the main application (the ‘Mouton’ 
application), which precipitated the other two, an Order is principally sought declaring 
that a resolution which was adopted on 11 December 2018 by the first respondent 
company (‘Park 2000’) to commence business rescue proceedings, is invalid, and 
consequently that such resolution and the proceedings which followed it, including 
the appointment of fourth respondent (‘Stewart’) as the business rescue practitioner, 
should be set aside. In the alternative an Order is sought declaring that the 
resolution was null and void from the outset. 

2. In the remaining applications an interim interdict is sought by Stewart and certain 
intervening parties whereby the transfer of two immovable properties (which are 
registered in the name of Park 2000) to certain of the respondents, pursuant to an 
auction sale in execution at which they were purchased, is to be restrained pending 
the outcome of the main application. 

3. The principal questions which arise for determination are whether or not the 
business rescue proceedings are defective because they were launched at a time 
when liquidation proceedings had already been ‘initiated’ against Park 2000, or 
whether the resolution by means of which the business rescue proceedings were 
launched is null and void because it was not taken by the requisite majority. 

4. The first of these questions requires a careful interpretation of s 129(2)(a) and 
related provisions of the Companies Act 71 of 2008. 

 

25. As a result, the explanations which were put forward by Stewart, particularly in 
the answering affidavit in the Mouton application, are directed at showing that the 
business rescue proceedings began by way of the adoption of the necessary 
resolution, before the liquidation proceedings ‘commenced’ ie before the issue of the 
papers in the liquidation application, and therefore  cannot be set aside on the 
grounds of a failure to comply with the provisions of s 129(2)(a). 

http://www.saflii.org/za/legis/consol_act/ca2008107/
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This too supports the contention that the resolution must have been taken by the 
Van Rooyens before this.    

 

32. That then as far as the liquidation application is concerned. As far as the 
business rescue application is concerned, the following factual picture emerges. 

33. Firstly, the document embodying the resolution which was taken in order to 
launch the business rescue proceedings proclaims that it was a ‘director’s’ (singular) 
resolution which was taken at a ‘directors’ (no apostrophe) meeting which was 
held  at 09h30 on 11 December 2018, whereby ‘the director’ (singular) resolved to 
begin business rescue proceedings and to place the company under supervision. 
And consonant with what it proclaimed ie that it was a resolution taken by only one of 
the directors of Park 2000, it was only signed by one of the Van Rooyens, and not by 
both. Thus, objectively, given the time recorded on the document, on the face of it 
the business rescue resolution had to have been taken after the liquidation resolution 
had already been adopted, and not before.  

39. Once again, I emphasise that in the light of the objective facts and the inferences 
which one can draw from them in relation to the times pertaining to the liquidation 
application (ie when the draft of the liquidation application was prepared and when it 
was settled, signed, copied, issued and then served), as set out above, it must follow 
that the resolution to launch the liquidation proceedings could not have been 
taken after 09h30 on the morning of 11 December 2018. 

 As was previously pointed out, according to Stewart the affidavit in the liquidation 
application in terms of which Van Rooyen confirmed that he was proceeding on the 
authority of a resolution which had been taken by the board of Meiprops and a copy 
of which was attached to his affidavit as an annexure, was deposed to and signed 
before a commissioner of oaths between 09h15 and 09h30 at the latest.  This means 
that the resolution in the liquidation application must have been taken before the 
resolution to commence business rescue could have been taken at 09h30. 

45. It will therefore be apparent to the reader that Van Rooyen did an extraordinary 
amount of travelling that day, if these various versions are to be believed, from his 
home/office in Bellville, then to his attorney and a commissioner of oaths in 
Durbanville in the morning before returning later that day to depose to the business 
rescue affidavit before another commissioner of oaths in Bellville. 

 

The law 

(i) The issues 

46. As has been pointed out, the respondents’ case is predicated on the assumption 
that the liquidation proceedings were ‘initiated’ when the papers in the application 
were issued out of the High Court at 10h30 on 11 December 2018. For reasons 
which I set out previously, in my view the application had to have been issued earlier 
than 10h30, and whilst this probably occurred closer to 10h00 the very latest it could 
have happened was 10h15. 



47. Be that as it may, the respondents contend that inasmuch as the business 
rescue proceedings commenced prior to this, with the adoption of the necessary 
resolution on Saturday 8 December 2018, they cannot be assailed for wont of 
compliance with s 129 of the Companies Act of 2008.[14] 

48. In this regard s 129(1) provides that the voluntary placement of a company under 
business rescue ‘begins’ when its board takes a resolution to such effect, if it has 
reasonable grounds to believe that the company is financially distressed and there 
appears to be a reasonable prospect of rescuing it. But in terms of s 129(2)(a) such 
a resolution may not be adopted if liquidation proceedings have (already) been 
‘initiated’. 

49. If the liquidation proceedings were ‘initiated’ at the time, and by way of, the 
adoption of the necessary resolution to wind-up the company then it would follow, 
given what is set out above, that the ‘beginning’ of the business rescue by the 
subsequent adoption of a resolution to this effect occurred in breach of this provision. 

 

54. In affording a meaning to the provisions of s 129(2)(a), he held that the reference 
therein to liquidation proceedings which were launched ‘by or against’ a company, 
was clearly intended to be a reference to either the voluntary winding-up of a 
company in terms of s 352 of Act 61 of 1973, or to its compulsory winding-up in 
terms of s 348 thereof. 

(iii) The applicable principles of interpretation 

57. In essence therefore I am required to arrive at a contextual, purposive and 
commercially sensible interpretation of the subsection concerned, having regard for 
the language which was used therein. This cannot be done without having regard for 
the relevant legislative instruments which were referred to as a whole ie both the 
previous as well as the current Companies Acts, and not just the provisions which 
have been referred to, which only deal with certain winding-up and business rescue 
proceedings. In order to do this one must necessarily also contextualize and 
distinguish between winding-up and business rescue proceedings, which are 
directed at achieving opposite purposes. The former is aimed at putting an end to a 
company’s life, the latter at saving it.   

58. Secondly, it is important to note that whereas the current Act provides that the 
provisions of Chapter XIV of the previous Act will continue to apply in regard to the 
winding-up and liquidation of companies, this is only to be a temporary 
arrangement and in addition the provisions of the previous Act are only applicable to 
the winding-up of insolvent companies. The winding-up of solvent companies occurs 
in terms of the relevant provisions of the current Act. It will immediately be noted that 
the Court in FirstRand Ltd did not take this into account, and only had regard for the 
applicable provisions which it referred to, in the previous Act. In its defence, it did so 
presumably because it was dealing with the winding-up of an insolvent company and 
not a solvent one. But, nonetheless, when one adopts a contextual, global 
interpretation one should, in my view, also consider the language which has been 
adopted in the relevant provisions in the current Act, which deal with winding-up 
proceedings. 

(iv) Winding-up in terms of Act 61 of 1973 
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60. In Chapter XIV of the previous Act there is no reference to the ‘initiation’ of 
liquidation proceedings, only the ‘commencement’ thereof. As in the case of the 
current Act the previous Act made provision for the winding-up of companies either 
on a voluntary basis (usually at the instance of the company itself by means of a 
special resolution of its Board, or on a compulsory basis ie in terms of a court order. 
The latter would usually be at the instance of a creditor, or a disaffected shareholder 
or director. 

61. Consonant with the source of the winding-up ie internally via the company or 
externally via a disaffected party or creditor, the previous Act provided that a 
voluntary winding-up ‘commenced’ at the time of the registration of a special 
resolution which the company had taken to such effect, whilst a compulsory winding 
up was ‘deemed to have ‘commenced’ at the time of the presentation of the 
application ie at the time when the application was lodged with the Court.  

62. As is pointed out in the commentary in Henochsberg  the effect of the deeming 
provision in the previous Act in regard to the compulsory winding-up of companies 
was to make the commencement thereof retrospective to the time when the 
application was filed with the Registrar, provided that a winding-up order was 
granted thereafter, and the purpose of such retrospectivity was to prevent any 
attempt by a dishonest company or its creditors, or a third party, to ‘snatch some 
advantage’ in the intervening period between the filing of papers and the grant of a 
provisional or final order.  

(v) Winding-up in terms of Act 71 of 2008 

63. That then as far as winding-up in terms of the previous Act is concerned. In 
terms of the current act the winding-up of solvent companies may similarly be 
affected voluntarily by means of a resolution which is taken by the company itself or 
compulsorily by means of a court order. 

64. What is immediately noticeable is that the empowering provisions which give 
effect to these modes of winding-up are now omnibus provisions which deal not only 
with the determination of the moment when the winding-up ‘commences’ but also 
seek to set out the circumstances, mechanisms and processes in terms of which the 
winding-ups may be obtained. A further distinction is that whereas the provisions of 
the previous Act speak of the ‘commencement’ of proceedings the current 
provisions speak of the ‘beginning’ thereof. And, in this regard there are further 
notable differences between the provisions of the previous Act and those in the 
current Act. 

65. Whereas the voluntary winding-up of a (solvent) company is also considered to 
‘begin’ ie ‘commence’ when a resolution to this effect is filed a compulsory winding-
up ‘begins’ either at the time when application is made to the court  (as in the case of 
the winding-up of insolvent companies in terms of the previous Act) or, at the time 
when the court has granted an order, depending on the circumstances. The former 
will be the case in regard to applications by the company itself  whereas the 
latter  will be applicable  to winding-up applications which are brought by 
creditors  or  to those brought on the grounds of deadlock between directors or 
shareholders, or on the grounds that the directors or other persons in control of the 
company have acted in a fraudulent  or illegal manner or failed to comply with a 
compliance notice from the CIPC. In the circumstances the use of the word ‘begin’ in 
relation to the winding-up provisions of the current Act seems also, but not always, to 



be analogous in meaning to the use of the word ‘commenced’ in regard to similar 
provisions in the previous Act ie it denotes the moment when, as a matter of law, the 
proceedings are considered to have formally commenced. But there are instances 
where it is used only to denote the time when the proceedings commenced, 
factually. 

(vi) Business rescue 

66. If one then turns to consider the relevant provisions of the current Act pertaining 
to business rescue proceedings one notes similarly that these may be brought about 
either voluntarily by means of a company resolution to place itself under 
supervision or compulsorily by means of a court order. However, although these 
provisions also refer to when proceedings ‘begin’, there appears to be a similar lack 
of uniformity in relation to the use of the word. 

67. In the case of voluntary proceedings, although the empowering 
provision provides that these ‘begin’ when the special resolution by the company is 
taken, the resolution has no force and effect until it is filed and another 
provision  expressly stipulates that the proceedings (only) ‘begin’ when the company 
has filed the resolution it has taken. In the circumstances, it seems that although 
voluntary business rescue proceedings may start ie ‘begin’ in the factual sense with 
the adoption of the necessary resolution, the moment when they are deemed to 
‘commence’ ie to ‘begin’ in the formal, legal sense, just as in the case of a voluntary 
winding-up, is when the resolution is filed. Thus, the use of the word ‘begin’ in 
relation to voluntary business rescue proceedings in terms of the current Act, is also 
not always analogous to the use of the word ‘commence’ in relation to winding-up 
proceedings.  

69. Thus, and by way of summary, it is apparent that in relation to business rescue 
proceedings in terms of the current Act the word ‘begin’ may, depending on the 
context and the subsection in which it is used, similarly either be intended to refer to 
the factual moment in time when the rescue is considered to have started, or the 
moment when, as a matter of law, the proceedings formally ‘commenced’. 

 

(vii) A re-interpretation of ss 131(6) and 129(2)(a) 

70. I now turn to discuss the provisions which were considered in FirstRand Bank 
Ltd ie s 131(6) and s 129(2)(a). The former provides that if liquidation proceedings 
have already been ‘commenced’ by or against a company at the time when an 
application to place it under business rescue is made, such proceedings will be 
suspended until the business rescue application is adjudicated upon or the business 
rescue otherwise comes to an end. 

72. Furthermore, because the word ‘commenced’ in s 131(6) might bear the same 
meaning which the word has in the relevant winding-up provisions of either the 
previous or the current Act, it does not necessarily follow that it should have the 
same meaning as the word ‘initiated’ in s 129(2)(a), nor in my view would it be 
anomalous if it didn’t. 

73. If one notes the pervasive use of the word ‘commenced’ in the winding-up 
provisions of both the previous and the current Act and the use of its occasional 
synonym ‘begin’ in the winding-up provisions of the current Act, as well as the 



contradictory use of the word ‘begin’ in relation to business rescue proceedings in 
the current Act,  as illustrated in the preceding passages, it cannot be a linguistic 
accident that the legislature chose to use the word ‘initiated’ in s 129(2)(a), rather 
than either the word ‘commenced’ or the word ‘begin’. 

74. In this regard I note that the only other place where the word ‘initiated’ is used in 
the current Act, in relation either to winding-up or business rescue proceedings, is s 
79(1)(a) which provides that a solvent company may be dissolved either voluntarily 
by means of a winding-up which is ‘initiated by the company as contemplated in s 
80’  ie by the adoption of a special resolution to such effect, or compulsorily by way 
of a winding-up and liquidation order.  

75. The ordinary, grammatical meaning of the verb to ‘initiate’ is to cause a process 
or action to begin. As such, in the context in which the word is used in s 79(1)(a) it is 
intended to refer to some act which precedes the publicly formal beginning or 
‘commencement’ of the legal process referred to therein (liquidation proceedings) ie 
it refers to a preceding act or conduct which sets the process in motion. Such an 
interpretation is supported, in the context of s 79(1)(a), by the phrase in which it 
appears, which qualifies what that preceding act or conduct is to be and how it is to 
be effected ie the adoption of the necessary resolution. It provides, in essence, that 
the legal process of voluntarily winding-up a company is put into motion by means of 
the adoption of a resolution to such effect. However, as we have seen from the 
preceding discussion the formal ‘commencement’ of the liquidation process, as a 
matter of law, only occurs at the moment when the resolution is filed.   

76. Thus, whereas as in the case of the use of the word  ‘commence‘ the word begin’ 
when viewed in the context of the various provisions of the previous and the current 
Acts which I have referred to, may either be a synonymous legal term which is used 
to denote the formal commencement, as a matter of law, of the proceedings in 
question (or simply the start, in a factual sense, thereof), the word ‘initiate’ is used to 
denote the factual, causative action by means of which the legal process which gives 
rise to the proceedings concerned is put into motion. 

77. The word ‘initiated’ in s 129(2)(a) is therefore intended to refer to a preceding act 
or conduct by which liquidation proceedings are set in motion and is not intended to 
signify the moment in time when the proceedings are deemed to have formally 
‘commenced’. In my view therefore the word ‘initiated’ does not bear the same 
meaning as the word ‘commenced’ in ss 348 and 352 of the previous Act, and it was 
never intended that it should have the same meaning. 

78. It is important to note that, from its wording it is apparent that s 129(2)(a) was 
intended to be of application not only where liquidation proceedings have been 
‘initiated’ against a company ie in the case of a compulsory winding-up by a creditor 
but also where they have been ‘initiated’ by the company itself. In this regard it has 
been heldthat the legislative purpose of subsection (b), which provides that a 
business rescue resolution shall have no force and effect until it has been filed, is to 
prevent a company from thwarting an application to liquidate it, simply by adopting a 
business rescue resolution, without intending ever to file it or to take any real steps 
to place the company under supervision. In order to avoid such a stratagem the 
resolution will only have legal force and effect if it is filed ie formally lodged with the 
CIPC, together with the necessary documentation required.   I am of the view that 
the legislature must have had a similar intention in mind in relation to subsection 



129(2)(a), when it provided that a company may not begin business rescue 
proceedings by adopting a resolution to this effect, if liquidation proceedings have 
already been ‘initiated’ ie put into motion. The object of the provision would be 
defeated if a company could simply thwart impending liquidation proceedings which 
it was aware had been launched, but had not yet formally ‘commenced’ by means of 
the filing of the winding-up resolution, or (in the case of a compulsory liquidation) of 
the necessary application, or the grant of a court order, as the case may be, simply 
by adopting a resolution to place the company under supervision. 

79. The salient facts of the matters which are before me illustrate why it could never 
have been intended that a company could only be barred from resolving to place 
itself under business rescue, even if it knew that winding-up and liquidation 
proceedings were imminent, or had already ‘initiated’ such proceedings itself, after 
those proceedings had formally ‘commenced’ ie after the papers in respect of such 
proceedings had been filed. The Van Rooyens, who were directors of both the 
creditor Meiprops as well as of Park 2000 resolved that Park 2000 should be wound 
up, as it was hopelessly insolvent, both commercially and factually. By doing so they 
surely ‘initiated’ the liquidation proceedings which followed ie they set those 
proceedings in motion. It is no coincidence that those proceedings were formally 
launched on the day before the auction was to be held, at which Park 2000’s 
properties were due to be sold in satisfaction of the judgment which Mouton had 
obtained a year earlier.  Once the papers in respect of such proceedings had been 
filed by 10h00-1015 at the latest on 11 December 2018, they were deemed, as a 
matter of law, to have ‘commenced’. Thereafter the Van Rooyens also launched 
business rescue proceedings, primarily because (according to Stewart who is the 
only person who has provided an explanation in this regard), once their company 
was placed under business rescue it would be afforded protection from any legal 
action by the statutory moratorium which came into effect, and could thereby prevent 
Mouton from enforcing and executing the judgment he had obtained against the 
company. However, once they realized that the business rescue proceedings which 
they had launched were open to challenge on the basis that they had been launched 
after the liquidation proceedings, they cynically withdrew the liquidation application 
the following day. 

80. In the same way as it is unacceptable for directors of a company to attempt to 
frustrate a liquidation application simply by adopting a resolution to place the 
company under business rescue without ever filing it, so too it seems to me it must 
be unacceptable for them to frustrate a liquidation by adopting a resolution to place 
the company under business rescue before the papers in the liquidation application 
have been filed, but after such an application has already been set into motion by 
them. 

 

(viii) The meaning of ‘initiation’ in s 129(2)(a) 

81. In summary therefore I am of the view that when referring to the ‘initiation’ of 
liquidation proceedings in s 129(2)(a) the legislature intended to refer to the 
preceding causative act or conduct whereby the legal process in relation to such 
proceedings was set in motion. What that act or conduct may be will depend on the 
facts and circumstances of each matter. In most instances where corporate entities, 
trusts or voluntary associations are involved it will surely be constituted by the 



adoption of the necessary resolution in order to launch such proceedings. Where 
other entities or natural persons are involved it may be more difficult to determine 
what qualifies as such an act, and if and when it was taken. Fortunately, this is not 
something which I need to decide in this case (which concerns a liquidation 
application by a corporate entity), nor would it in my view be appropriate, or even 
possible to formulate a general rule or principle in this regard. Unlike in the case of 
corporate entities, trusts or voluntary associations, something more than a conscious 
and deliberate taking of a decision to launch liquidation proceedings may be 
required, otherwise there would be no way to controvert or challenge an averment 
that is made in this regard, on the simple say-so of a party. Perhaps the courts may 
decide that in such matters the providing of instructions to a legal representative to 
launch winding-up proceedings, or the drafting of papers for the application will 
constitute the necessary ‘initiation’ of such proceedings.  But in my view any 
difficulties which may ensue in this regard are not insurmountable, and the law can 
be developed incrementally on a case-by-case basis. The fact of the matter is that by 
deliberately referring in s 129(2)(a) to the ‘initiation’ of proceedings rather than either 
the ‘beginning’ or the ‘commencement’ thereof the legislature clearly had something 
else in mind than what is meant by the use of either of the latter terms in the 
provisions I have referred to. 

82. I derive support for the interpretation and reasoning I have adopted in relation 
to  s 129(2)(a), from s 131(8), which provides that a company that has been placed 
under supervision may not thereafter adopt a resolution placing itself under 
liquidation until the business rescue proceedings have ended It will be noted that it is 
the adoption of the resolution which precipitates the statutory injunction. By providing 
in a similar fashion that the adoption of a resolution to launch liquidation proceedings 
will ‘initiate’ such proceedings and that a company that has taken such a step may 
not thereafter adopt a resolution to commence business rescue proceedings I 
believe we will ensure parity in treatment between the two regimes. 

 

The law applied 

83. In the circumstances, I am of the view that the liquidation proceedings against 
Park 2000 were ‘initiated’ when the resolution to launch them was taken, and not 
when the liquidation application was filed with the Court. As I set out above, that 
occurred before 09h30 on 11 December 2018 and before the subsequent resolution 
which was adopted (at 09h30 or thereafter), to place the company under business 
rescue.  

Conclusion 

104. For the aforegoing reasons I came to the conclusion that the resolution to 
launch business rescue proceedings must have been taken after the resolution to 
launch liquidation proceedings, and not before. Given that I also found that the 
liquidation proceedings were ‘initiated’ by the adoption of the necessary resolution in 
this regard, it follows that the business rescue resolution was adopted in breach of 
the provisions of s 129(2)(a) of the Act. Consequently, the applicant in the principal 
application (Mouton) is entitled in my view, to an Order setting the resolution aside. It 
follows from this that the business rescue will come to an end and Stewart’s 
appointment as business rescue practitioner must fall away.  



111. To my mind, this is yet another instance of behaviour which appears to run 
counter to the proper discharge of his obligations as business rescue practitioner 
and shows a lack of impartiality and objectivity. In my view, given these 
circumstances not only should there be an Order for costs against the applicants in 
those matters, including Stewart, but this is also a situation where fairness dictates 
that the respondents should not be out of pocket for any legal expenses which they 
incurred ie they should have an attorney-client Order in their favour. In regard to the 
principal application, given the active stance which Stewart adopted in that matter, in 
which he opposed the relief which was sought even after he was made aware of the 
possible falsity of the version(s) which he was to advance, I see no reason why he 
should not be ordered to be jointly liable for the costs of suit, together with the other 
respondents, including the company though which his services were offered and 
enlisted. 

112. Finally, inasmuch as the status and validity of the sales in execution of the 
properties was challenged (on the grounds that the company was under business 
rescue at the time) and is therefore dependent on the outcome of the principal 
application, the Order which I hand down should deal with this aspect, failing which it 
will leave uncertainty for both parties. In my view, given the decision to which I have 
come, in terms of s 130(5)(c) it is necessary and appropriate to confirm the validity of 
the sales in execution and to authorise and direct finalization of transfer of the 
properties concerned in order to avoid any further unwarranted and unjustified delay. 

113. In the result, I make the following Order: 

(a)  Ad the application under case no. 1070/19: 

113.1   In terms of ss 130(1)(a)(iii) and 130(5)(a)(i)-(ii), read with ss 130(5)(c), 
132(2)(a)(i) and s 129(2)(a) of the Companies Act 71 of 2008, the resolution 
which was adopted in terms of which the first respondent (Park 2000 
Development 11 (Pty) Ltd) was placed under business rescue is declared to 
be invalid and is set aside, and the company is discharged from business 
rescue on the grounds that it has come to an end, and insofar as may be 
necessary the appointment of fourth respondent as business rescue 
practitioner is discharged. 

113.2   The sale in execution on 12 December 2018 of the immovable 
property known as Erf 541, being a portion of Erf 539, The Fisheries, 
Hessequa Municipality, Division Riversdale (Western Cape), held by virtue of 
deed of transfer T39566/2005, is declared to be valid and enforceable. 

113.3   The sale in execution on 12 December 2018 of the immovable 
property known as Erf 4513, Stilbaai West being portion 60 (remaining extent) 
of Farm Plattebosch 485, in the Hessequa Municipality (Western Cape), held 
by virtue of deed of transfer T19355/1977, is declared to be valid and 
enforceable. 

113.4   Transfer of the properties referred to in the two preceding 
subparagraphs shall be effected as soon as possible, as against due payment 
of any amounts which may be owing in respect thereof (including any fees, 
disbursements charges and taxes) and/or the discharge of any obligation(s) 
which may be outstanding in lieu of such payment. 

http://www.saflii.org/za/legis/consol_act/ca2008107/index.html#s129
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113.5   First, third and fourth respondents shall be liable for the costs of the 
application (including the costs of two counsel where so employed), jointly and 
severally, the one paying the other to be absolved. 

(b)  Ad the applications under case nos. 8488/16 and 2535/19 

113.6   The applications are dismissed. 

113.7   The applicants shall be liable for the costs of the application on the 
scale as between attorney and client (including the costs of two counsel 
where so employed), jointly and severally, the one paying the other to be 
absolved. 

Lotz v Knipe and Others (3864/2018) [2019] ZAFSHC 135 (1 August 2019) 

Liquidated company with surplus-surplus to go to shareholders-who are the 

shareholders-but cost orders- their dividends will be insufficient to satisfy all the costs 

orders in her favour and those of the liquidators. 

Liquidation-fees of attorney- claim of between R21 million and R9 million for his costs 

against the estates of the two companies in liquidation 

Liquidation- Every transfer of shares of a company being wound up or alteration in 

the status of its members effected after the commencement of the winding-up 

without the sanction of the liquidator, shall be void-shares sold - Section 341 (1) of 

the Companies Act 61 of 1973  

This is an application for  declaratory and interdictory relief relating to the sale of the first and 

second respondents’ shares in two companies known as Kameelhoek and Schaapplaats 

(both in liquidation) (“two companies in liquidation”). The application is opposed by the first 

and second respondents who also launched a counter application for stay of execution steps 

by the applicant, in terms of the provisions of Rule 45A of the Rules of Court. 

I find it highly questionable that Mr Senekal continue to act as the legal 

representative of the applicant under circumstances where he previously acted as 

the legal representative of some of the opposing parties. 

[14] The first and second respondents as well as Jackie Vigne, on several occasions 

questioned Mr Senekal’s mandate to act on behalf of the provisional liquidators and 

during 2015, when Mr Senekal submitted his attorney and client bill of costs to the 

liquidators, the Taxing Master required proof of the attorney and client fees 

agreement the liquidators relied upon. In opposing the application and in support of 

their counter application the hostile relationship between the Knipe siblings and Mr 

Senekal were elaborated upon. With reference to the “Trichardt Family Trust 

application”, the claim against the estates of the two companies in liquidation by Mr 

Loftus Viljoen, the provisional sequestration application of the second respondent’s 

estate and the relationship between the liquidators and Mr Senekal, the first and 



second respondents contend that Mr Senekal’s continued  involvement and his 

claim of between R21 million and R9 million for his costs against the estates of 

the two companies in liquidation, serves as the main reason for the delay in the 

finalization  of the liquidation process. 

[15] In opposition to the applicant’s application it is contended by the first and second 

respondents (as well as Jackie Vigne) that the settlement proposals by Mr Senekal 

were accepted on 10 April 2018 to prevent their shares being auctioned off the 

following day. However, long before the deadline for the submission of the final 

liquidation and distribution account on 29 June 2018, Mr Senekal in a letter dated 15 

May 2018, the “repudiation letter,” demanded payment of his costs in contravention 

of the settlement agreement which included the provision that no further execution 

steps will be taken against the first and second respondents and Jackie Vigne. It is 

argued by the first and second respondents that the applicant does not have any risk 

that her costs orders will not be paid in full from the proceeds of the first and second 

respondents’ shares in the two companies. They contend that Mr Senekal was the 

author of the proposal that no further execution steps or litigation will be embarked 

upon by the applicant on the condition that “the whole matter” is resolved, the final 

liquidation and distribution account is confirmed by 29 June 2018 and on condition 

that any costs orders which have been obtained until then, would be paid out of the 

dividends of the shareholders. 

[16] The applicant argues that the first and second respondents have misled the 

court regarding the estimated surplus in the estates of the two companies which, in 

their assessment, ought to be approximately R25 million, leaving each shareholder 

with approximately R5 million. On 7 September 2018 the final liquidators sent a 

report/update with an updated liquidation and distribution account drafted on the 

basis that an all-in settlement was reached. From this liquidation and distribution 

account the best possible scenario for the 5 shareholders is that they will each 

receive approximately R 2, 2 million. On behalf of the applicant it is therefore argued 

that the final amount will in all likelihood be less than this estimation. Even on the 

basis that first and second respondent as well as Jackie Vigne receive R2, 2 million 

each, their dividends will be insufficient to satisfy all the costs orders in her favour 

and those of the liquidators. The applicant provides a calculated estimation of her 

taxed and soon to be taxed costs as well as further cost orders obtained in the 

Northern Cape High Court, some in favour of the liquidators and others only 

pertaining to  some of the respondents, but in total amounted to R 

9 325 810.65.  Therefore, with the finalization of the estates of the two companies in 

liquidation still ongoing and several aspects pending she, as a judgment creditor 



should not have to wait indefinitely with no guarantee of receiving payment of her 

taxed costs. 

THE LEGAL PRINCIPLES:  APPLICABLE TO THE APPLICANT’S APPLICATION.   

[17] The nature of the remedy is that of a final and permanent interdict.  In prayer 1 

of the notice of motion applicant seeks declaratory relief and in terms of prayers 2 

and 3, a prohibitory interdict is sought.  In prayer 4 performance of certain orders by 

the Sheriff, sanctioned by the court, is required.  Interdict procedure is a remedy of a 

summary and extra-ordinary nature, allowed in cases where a person requires 

protection against an unlawful interference or threatened interference with his or her 

rights.  It is not a remedy for past invasion of rights, but is concerned with the present 

or the future. 

The applicant contends that the disposition of the first and second respondents’ 

shares, if any, took place is in contravention of the provisions of Section 341 (1) of 

the Companies Act 61 of 1973 which provides as follows: 

"341 Dispositions and share transfers after winding-up void 

(1) Every transfer of shares of a company being wound up or alteration in the 

status of its members effected after the commencement of the winding-up 

without the sanction of the liquidator, shall be void.” 

[20] A disposition after the commencement of winding-up proceedings, is void and 

not merely voidable. Although section 341 does not make provision for the setting 

aside of or for the declaring void of the disposition, it would follow as a necessary 

consequence that in the absence of an order validating the disposition, the 

disposition would be void. The applicant was awarded costs in two applications 

(case number 5081/2014 and case number 481/2014) which form the subject of this 

application. The applicant intends to execute for payment of the taxed costs, hence 

the application. 

[37] In light of the numerous applications and counter applications in the “Knipe 

saga”,  containing several accusations from both sides of fraud, dishonest conduct 

and other defamatory allegations, this court is not prepared to adjudicate upon the 

truthfulness, or not, of these accusations at this stage. 

[38] For the above reasons, I make the following order: 

1. Any sales transaction or cession of the first and second respondents’ 

shares in the companies Kameelhoek (Pty) Ltd and Schaapplaats 978 (Pty) 

Ltd (in liquidation) are declared  void in terms of Section 341 of the 

Companies Act, 61 of 1973. 



2. The first and second respondents are prohibited and restrained from selling 

or ceding their shares in the companies Kameelhoek registration number 

19879/000200/07 and Schaapplaats, registration number 1979/004048/07 (in 

liquidation). 

3. The first and second respondents are prohibited and restrained from 

unlawfully interfering with the execution measures to sell or cede their shares 

in the companies Kameelhoek registration number 19879/000200/07 and 

Schaapplaats, registration number 1979/004048/07 (in liquidation). 

4. The Sheriff is authorised and instructed to proceed with the sale in 

execution of the first and second respondents’ shares in the companies 

known as Kameelhoek registration number 1979/000200/07 and 

Schaapplaats, registration number 1979/004048/07 (in liquidation). 

5. The first and second respondents are ordered to pay cost of the application 

on the scale as between attorney and client, jointly and severally, the one 

paying the other to be absolved. 

6. The counter application is dismissed with costs.  

VBS Mutual Bank (in liquidation) v Madzonga (25057/2018) [2019] ZAGPJHC 

273 (23 August 2019) 

Application for sequestration- co-perpetrator-participated in a fraudulent scheme 

which caused the VBS Mutual Bank (‘VBS’) a loss of at least R1 521 925 280.46- as 

a joint wrongdoer, he is jointly and severally liable to the applicant for that loss. 

Application for sequestration-factual insolvency –advantage to cerditors 

This is an application for the final sequestration of Mr Mmbulaheni Robert Madzonga 

(‘Mr Madzonga’). The applicant avers that he was a co-perpetrator who knowingly 

participated in a fraudulent scheme which caused the VBS Mutual Bank (‘VBS’) a 

loss of at least R1 521 925 280.46 and that accordingly, as a joint wrongdoer, he is 

jointly and severally liable to the applicant for that loss. 

[19] Significant fraudulent transactions that involved VBS, Vele and Insure, occurred 

during Mr Madzonga’s tenure as Vele’s COO (and later it’s CEO) and a director of 

Insure. 

 [21] The fictitious deposit of R250 million was then transferred from the VBS 

Corporate Suspense account into Insure’s bank account held with VBS. The 

depositor’s funds were then transferred to third party accounts outside VBS and 



used to by the perpetrators to purchase immovable property, companies as going 

concerns, high-end motor vehicles and a helicopter. 

[22] According to Mr Rooplal, on 6 March 2017, Vele fraudulently acquired shares 

valued at R80 million in VBS to become the majority shareholder of VBS. Insure 

deposited an amount of R80 million into VBS, which purported to be a payment by 

Vele for its shareholding in VBS. The deposit was placed with VBS for two weeks for 

a purpose unrelated to the VBS share acquisition transaction. On 13 March 2017, 

the deposit was withdrawn by Insure in the ordinary course of business with the 

result that Vele never paid for its shareholding in VBS. 

[23] On 5 October 2017, a fictitious credit of R350 million was generated in Vele’s  

Disputes of fact 

[38]  It is trite that sequestration proceedings are designed to bring about 

a concursus creditorem to ensure an equal distribution between creditors and that 

such proceedings are an inappropriate forum for the resolution of a dispute as to the 

existence or otherwise of a debt. Consequently, where there is a genuine and bona 

fide dispute as to whether a respondent in sequestration proceedings is indebted to 

the applicant, the court should as a general rule dismiss the application. This is the 

so-called ‘Badenhorst rule’.  

[39] Mr Madzonga denies that he knowingly benefited from the fraudulent scheme 

and denies that such assets as he owns are ill-gotten gains from that scheme. His 

version is littered with contradictions, he was intimately involved with the individuals 

and entities involved in the scheme, and he substantially benefitted from the 

scheme. These factors, taken together with his high-ranking positions within VBS, 

Vele, and other relevant entities, and his knowledge, education and experience, 

make it inconceivable that he was ignorant of the fraudulent scheme to which the 

Bank fell victim. In my view, Mr Madzonga’s denials are so untenable that they do 

not raise a real, genuine dispute of fact and fall to be rejected on the papers. 

VBS has a liquidated claim within the meaning of the Insolvency Act 

Factual insolvency 

[49] There are two ways in which the applicant can prove that the debtor is insolvent 

if the creditor does not rely on an act of insolvency. Firstly, factual insolvency may be 

established by demonstrating that the liabilities of the debtor exceed his assets. 

Secondly, factual insolvency may be established inferentially. As stated in Cohen v 

Jacobs, ‘Factual insolvency may also be established indirectly by adducing 

circumstances indicative thereof – such as the facts that respondent’s debts remain 

http://www.saflii.org/za/legis/consol_act/ia1936149/
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unpaid…’ This was also set out in Prudential Shippers SA Ltd v Tempest Clothing 

Co (Pty) Ltd and Others, where McEwan J held: 

‘One of the strongest proofs of solvency is that a man pays his debts and 

failure to do so gives rise to an inference that he is insolvent….’ 

[50] In this third answering affidavit, Mr Madzonga states that he does not owe VBS 

any monies which would lead to the factual insolvency of his estate. He states, 

without any substantiating evidence, that his estate is worth more than 

R30 million. According to Mr Madzonga, he currently only owes VBS a sum of 

R8 151 924.43, plus interest. This amount consists of debts relating to a mortgage 

and five vehicle finance agreements with VBS. On 26 March 2019, the attorneys for 

VBS, acting on Mr Rooplal’s instructions, addressed a letter of demand to Mr 

Madzonga in respect of this debt. Mr Madzonga has acknowledged receipt of the 

letter of demand and does not dispute his indebtedness. He has failed to make 

payment of the outstanding balance; this is indicative of the fact that he is unable to 

repay his debts. 

[51] Furthermore, Mr Madzonga, on his version, does not have assets over R1.5 

billion. He is accordingly factually insolvent. 

 

Advantage to creditors 

[52] In Stratford v Investec Bank Limited,[20] the approach in evaluating the 

advantage to creditors was set out as follows by the Constitutional Court: 

‘The correct approach in evaluating advantage to creditors is for a court to 

exercise its discretion guided by the dicta outlined in Friedman. For example, 

it is up to a court to assess whether the sequestration will result in some 

payment to the creditors as a body; that there is a substantial estate from 

which the creditors cannot get payment, except through sequestration; or that 

some pecuniary benefit will redound to the creditors.’ 

[53] In my view, there is a reasonable prospect that some pecuniary benefit will 

result to creditors as a result of an enquiry under the Act. The trustee of the estate 

will be in a position to conduct a proper enquiry into the affairs of Mr Madzonga, 

which may yield to a recovery of the debt, or a portion thereof. 

The Court’s discretion in sequestration proceedings 

It is ordered that: 

1. The estate of the respondent is placed under final sequestration; 

http://www.saflii.org/za/cases/ZAGPJHC/2019/273.html#_ftn20


2. The respondent's estate is to pay the costs of this application, including the 

costs of senior counsel and all previously reserved costs. 

 

Currin and Another v Van Zyl NO and Another (A62/2019) [2019] ZAWCHC 98 (7 

August 2019)  

Directors-personal liability-appeal against finding-.  It is trite that an appellate court is 

concerned only with the outcome of the case, and not with the court a quo’s reasons for 

determining that.- not proven a claim against the company in liquidation-omission by the 

trustees to prove their claim does not detract from the existence of the debt, or from the 

liquidators’ standing to seek a declaration in terms of s 424(1) in respect of it.  

The appellants have come on appeal to the full court from the judgment of Vos AJ 

declaring them personally liable, jointly and severally, in terms of s 424(1) of the 

Companies Act 61 of 1973, in respect of the indebtedness of Company Worx Group 

(Pty) Ltd (in liquidation. 

[2] The proceedings in the court a quo were on motion.  The applicants were the co-

liquidators of the company.  However, the deponent to the principal founding affidavit 

was the chief executive officer of ORO Africa (Pty) Ltd (‘ORO’).  It may readily be 

deduced from the factual background that I shall relate presently that the 

proceedings against the appellants were instituted by the liquidators at the instance 

of ORO.  The critical involvement of the CEO of ORO in the litigation embarked upon 

by the liquidators signalled clearly that the object of the exercise was to facilitate a 

recovery by the trustees of Shaun Currin’s estate of funds that might be applied in 

redemption of a claim by ORO against the estate.  That much was effectively 

confirmed in the averment by ORO’s CEO in the founding affidavit to the application 

by the liquidators in the court a quo that ‘[t]his matter arises out of a sequestration 

application in which Shaun Currin was sequestrated by … “ORO”, …’. 

 [8] The second appellant, who is an experienced ‘financial professional’ holding a B. 

Compt degree and a postgraduate diploma in applied accounting science, made an 

affidavit, jurat 3 December 2015, in the sequestration proceedings of Shaun Currin in 

which he opined, and purported to demonstrate, that Currin’s loan to the company 

was recoverable.  The company’s alleged contractual relationship with a business in 

the United Kingdom appears to have played a material role in the second appellant’s 

calculations in this regard. 

 [16] The compelling effect of the conspectus of evidence summarised above is that 

the transfer of the company’s business to Cloud CFO (Pty) Ltd was deliberate and 

purposeful.  In the absence of a convincing explanation to the contrary, the factual 



context, including the timing of the actors’ behaviour relative to the proceedings for 

Shaun Currin’s sequestration, points ineluctably to the object having been to avoid 

the burden of the only thing of significance that was left in the old business – its 

liability to Shaun Currin’s trustees – by stripping the company of its assets and 

leaving it with its liability.  The conduct was undertaken with the intent to defraud 

creditors.  No other rationale plausibly suggests itself. 

 [20] Turning now to the grounds of appeal.  Many of them amounted to complaints 

about the judge’s reasons rather than attacks on the correctness of the result of the 

proceedings at first instance.  It is trite that an appellate court is concerned only with 

the outcome of the case, and not with the court a quo’s reasons for determining 

that.  I shall therefore restrict my discussion only to the issues that the appellants’ 

counsel argued at the hearing of the appeal. 

 [29] Lastly, something was sought to be made by the appellants that the trustees of 

Shaun Currin’s insolvent estate had not proven a claim against the company in 

liquidation.  There was nothing in the point.  The omission by the trustees to prove 

their claim does not detract from the existence of the debt, or from the liquidators’ 

standing to seek a declaration in terms of s 424(1) in respect of it.  The object of 

obtaining a declaration is not to create a situation of joint and several liability with the 

company, but to identify a substituted debtor against which payment of the debt that 

the company is unable to pay may be exacted; cf. Saincic supra, at para. 27.  There 

can be little doubt, in the context of what was said at the outset of this judgment, that 

the declaration will be used by the trustees, at the instance of ORO, to pursue the 

claim against the appellants. 

[30] The following order is made: 

The appeal is dismissed with costs, including the fees of two counsel.  

  
Cooper N.O and another v Master of the High Court and another (Knipe and 

others as Intervening Parties) [2019] JOL 45467 (FB) 

Liquidation- the Master and the liquidators had “… administrated the estate in a 

disturbingly irregular fashion or at least made incompetent decisions.”  

Several applications and counter applications issued under case numbers 

5889/2017, 3864/2018 and 6302/2018 were enrolled for hearing on 2 May 2019 and 

3 May 2019. The applications and counter applications concern the liquidation 

process of the estates of Kameelhoek (Pty) Ltd (in liquidation) and Schaapplaats 

(Pty) Ltd (in liquidation), (the “Companies”).  

[2] The applicants, the liquidators of the Companies, launched an urgent application 

for an interim order, pending the return day of the rule nisi and adjudication of a 



review application (the main application), suspending a decision of the second 

respondent (the “Assistant Master”) to remove the applicants as liquidators in the 

estates of the Companies.  

BACKGROUND. [4] Provisional liquidation orders in respect of the Companies were 

granted on 30 August 2012. The intervening parties, (three brothers and a sister, 

referred to by the applicants as “the siblings”) as well as another sister, me Carol 

Lotz (who is not a party to this application) are the shareholders and directors in both 

solvent Companies currently in liquidation.  

The intervening parties contend that the applicants have delayed finalizing the 

winding up of the estates and thus have failed to pay out the free residue due to the 

shareholders of the Companies. On the other hand, the applicants argue that, 

although the administration of the estates of the Companies proved to be not as 

uncomplicated as initially anticipated, the delay in filing the final liquidation and 

distribution account and finalizing the winding up process are due to the animosity 

and numerous legal battles caused by the intervening parties. 

[6] Since their appointment as liquidators, the first and second applicants, apart from 

their continuing administration of the estates had to deal with incessant litigation that 

span a period of seven years since 2012. According to the calculations done by 

the applicants, no less than 22 applications which include appeals, were opposed 

and some launched by the applicants. A considerable number of these matters were 

heard by this court and also by the Northern Cape High Court in Kimberley.  

[15] On behalf of the intervening parties it was contended that one of their concerns 

is the fact that an amount of at least R40 million was realized from the sale of the 

properties of the Companies during November 2017 but they have since learned that 

an amount of approximately R25 million is available in the estates’ bank accounts.  

The intervening parties furthermore contend that the applicants’ former attorney, Mr 

Senekal is colluding with the applicants to prevent the intervening parties from 

receiving their share of the free residue from the estates of the Companies. It is 

alleged that Mr Senekal, who never had a mandate to act on behalf of the applicants, 

was paid an amount of R2 million by the applicants from the estates’ funds.  

The Assistant Master, who was in control of both files of the Companies in liquidation 

at the Masters Office, instructed the applicants to obtain reimbursement of the 

amount of R2 million from Mr Senekal.  

[16] An application under case number 4606/2016 in terms of the provisions of 

section 386(3) of the Companies Act N0 61 of 1973 (the “Companies Act”) by 

the applicants, authorizing them to appoint Mr Senekal as their legal 

representative was dismissed on 22 June 2017 and the costs to be paid by the 

applicants de bonis propriis. It is contended by the intervening parties that Mr 

Senekal seemingly claims that an amount of R23 million is owing to him for legal 

costs by the applicants and that Mr Senekal is holding the applicants ransom for 

payment of at least R9 million from the estates’ funds. The applicants contend that, 

due to the intervening parties incessant legal battles and failure to settle taxed cost 



orders, they owe the applicants in respect of taxed costs an amount in excess of R2 

million. 

[17] In a letter (appended to the application and dated 7 November 2018) from 

Zietsman – Horn Attorneys in Bloemfontein, who acted on behalf of the intervening 

parties at that stage, addressed to the Assistant Master the removal of the applicants 

as liquidators in terms of the provisions of section 379(1)(d) and (e) of the 

Companies Act was requested. It is stated in this letter that the intervening parties 

have on numerous occasions, at least since 2013, complained about the conduct of 

Mr Senekal and the applicants. Reference was made to Rampai J’s finding (Case 

No956/2014 and 957/2014) that the Master and the liquidators had “… 

administrated the estate in a disturbingly irregular fashion or at least made 

incompetent decisions.”  

[18] In the letter the Assistant Master is furthermore referred to Mr M Modibela’s (the 

Deputy Master) demand on 5th June 2017 to the applicants to furnish him with 

reasons why they should not be removed as liquidators and also be suspended from 

the National Panel of Liquidators. Several incidents and complaints are listed in this 

letter, comprising nine pages. It is not necessary to refer to all these specific issues 

in detail and I merely refer to these complaints to illustrate that the intervening 

parties have raised concerns and complaints about the conduct and suitability of the 

applicants holding office as liquidators and their relationship with Mr Senekal over a 

period of approximately six years since 2013.  

STATUS OF THE SHAREHOLDING OF THE INTERVENING PARTIES. 8 [19] The 

first point in limine raised by the applicants, is the intervening parties’ lack of locus 

standi on the basis that, the first three intervening parties previously stated that they 

have sold their shares in the Companies in liquidation, and now contend that their 

shares were ceded in securitatem debiti. 

PURPOSE AND SCOPE OF INTERVENTION. An applicant must satisfy the court 

that his or her application is made seriously and is not frivolous.18 [36] The 

intervening parties contend that they have a real direct and substantial interest in the 

removal of the applicants as liquidators and in fact requested the Master to remove 

the liquidators. They argue that the amount of approximately R40 million in the 

estates’ bank accounts has diminished substantially due to the administration of the 

estates and they fear for further losses apparently due to the worsening relationship 

with Mr Senekal. Due to their disputed financial interest in the liquidation process, 

they seem to be banned from putting their objections and evidence relating to the 

relationship between themselves, the applicants and Mr Senekal before the court.  

[45] I accordingly make the following order: 1. The first, second, third and fourth 

intervening parties are granted leave to intervene as respondents in the main 

application. 2. The intervening parties’ application for condonation of their failure to 

file the replying affidavit in the application to intervene is granted. 3. The costs of the 

application for condonation are to be paid by the intervening parties, jointly and 

severally, payment by the one, the others to be absolved. Such costs to include 

costs for the employment of two counsel where one is a senior counsel.  



 

Firstrand Bank Limited v Pratt [2019] JOL 45407 (GP) 

Sequestration application- advantage of creditors it must 'yield at the least, 
a not negligible dividend'-respondent very evasive-personal service could not be 

affected 

For a sequestration to be to the advantage of creditors it must 'yield at the least, 
a not negligible dividend'. (Trust Wholesalers and Woollens (Pty) Ltd v Mackan 1954 
(2) SA 109 (N) at 111.) 
 
[32] It is not necessary to prove that the debtor has any assets, provided it is shown 
either that the debtor is in receipt of an income of which portions are likely to become 
available to creditors in terms of section 23(5) of the Act, ( Resse/ v Levin 1964 (1) 
SA 128 (C) or that there is a reasonable prospect that the trustee, by invoking the 
machinery of the Act, will reveal or recover assets which will yield a pecuniary benefit 
for creditors. (BP Southern Africa (Pty) Ltd v Furstenberg 1966 (1) SA 717 (0) at 720; 
and Dunlop Tyres (Pty) Ltd v Brewitt 1999 (2) SA 580 0N) at 583.) 
 
Is the application premature? 
[33] Ms Pratt contends that the bank has not fully excussed her assets. Hence the 
pplication for her provisional sequestration is premature. 
 
[34] The bank lists a number of steps it says it has taken to excuss Ms Pratt's 
movable assets and attempts made to serve the writ personally on her. On 17 
November 2015 it caused a warrant of execution to be issued to attach and execute 
upon the movable assets of Ms Pratt at Unit 4, Carrington Pointe in Sandown, 
Sandton, which the bank believed to be Ms. Pratt's primary residence. The Sheriff 
attempted to serve the warrant on her and attach the movable assets at Carrington 
Pointe but was unable to do so as she refused the Sheriff entry into the dwelling. The 
Sheriff recorded an inventory of the movable property situated outdoors at 
Carrington Pointe. However, only a partial inventory was possible because Ms Pratt 
prevented the Sheriff from completing the inventory inside the house. 
 
[35] Thereafter, for more than a year the bank attempted to secure personal service 
and execute on the judgment granted by Fabricius J in its favour. These attempts 
have been deliberately frustrated because Ms Pratt has either obstructed the Sheriff 
or evaded service. It made numerous attempts i.e. on 24 August 2016; 14, 29 and 30 
September 2016; 14, 18, 19, 22 and 23 November 2016; and 8 December 2016 to 
serve the writ on her personally at various places (including at Court) but it was 
unsuccessful. The bank says Ms. Pratt has also continuously relocated. Therefore, 
the inference is inescapable that she cannot pay her debts and that she is 
deliberately evading service of the writ, thereby frustrating the bank's attempts at 
completing the attachment of her movable property. 
 
[36] Carrington Executive Lodge CC (the CC) (an entity different from Carrington 
Pointe) of which Ms Pratt is the sole member, is the registered owner of the 
Carrington Pointe property. Ms Pratt filed an interpleader affidavit on behalf of the 
CC in which she stated under oath that all the movable property attached by the 



Sheriff and that inside the house belong to the CC and not to her personally. The 
bank says based on this, it would appear that Ms Pratt has no movable assets. 
 
[37] In light of these facts Ms Pratt's contention that the application is premature 
because the bank should first have excussed her assets is without merit. There is an 
apparent inconsistency in this argument. The facts alleged in the founding affidavit 
by the bank have simply been ignored by Ms Pratt or she has failed to pertinently 
respond to them. In fact, she was invited by the bank to state her current financial 
position in her answering affidavit which she has failed to do. She had every 
opportunity to take the court into her confidence to give any flesh to her bald denial 
of factual insolvency but failed to do so. One cannot but draw an adverse inference 
in this regard. Indeed, the inference is inescapable that she is factually insolvent. 
 
'[F]or the last thirteen years [now almost sixteen years], Ms Pratt has had what I 
might call a Rolls Royce ride through the highways of the South African legal system. 
After a multitude of hearings, FirstRand has won an order for payment which is no 
longer subject to any appeal.' 
And yet she fails to pay what she owes and instead launched the Fraud application 
which seems to be nothing other than a red herring designed to further frustrate the 
bank in recovering what is. legitimately due to it. In my view the bank has made out a 
proper case for the provisional sequestration of Ms Pratt. 
I make the following order: 
1. The estate of Anne Elizabeth Mary Pratt, an unmarried female born on 11 
March 1960, with identity number 600311 0114 087 is placed under provisional 
sequestration in the hands of the Master of the High Court;  
2. A rule nisi is issued calling upon Anne Elizabeth Mary Pratt, and any 
other interested parties, to show cause, if any, to this Court at 10h00 on 
Tuesday 25 June 2019 as to why: 
2.1 the estate of Anne Elizabeth Mary Pratt should not be finally 
sequestrated; and 
2.2 the costs of this application, inclu.ding the costs of two counsel where so 
employed, should not be costs in the administration of the estate of the said Anne 
Elizabeth Mary Pratt. 
 
 
DIENER NO v MINISTER OF JUSTICE AND CORRECTIONAL SERVICES AND 

OTHERS 2019 (4) SA 374 (CC) 

Company — Business rescue — Practitioner — Rescue converted to liquidation — 
Ranking of practitioner's claim for remuneration and expenses — Companies Act 71 
of 2008, ss 135(4) and 143(5). 

In this case a corporation was put into business rescue and Mr Diener appointed its 
business rescue practitioner. The business rescue was, however, later converted to 
a liquidation, and Diener came to submit a claim for his remuneration and costs to 
the liquidators. It was rejected. 
The Master later confirmed the liquidation and distribution account, and Diener 
applied for review thereof, and an order that the account include his costs. 
When the High Court dismissed the application, Diener appealed to the Supreme 
Court of Appeal. 



The issue there was whether ss 135(4) and 143(5) of the Companies Act 71 of 
2008, on liquidation, caused a practitioner's claim for remuneration and costs to be 
preferred above the claims of pre-business rescue secured creditors (see [17]). 
It held that this was not the case: the practitioner's claim, on liquidation, ranked after 
the costs of liquidation (see [21]). It dismissed the appeal. 
Here, the Constitutional Court confirmed the finding of the Supreme Court of 
Appeal, and refused leave to appeal. 
CDH INVEST NV v PETROTANK SOUTH AFRICA (PTY) LTD AND OTHERS 2019 
(4) SA 436 (SCA) 
Company— Directors and officers — Board of directors — Resolutions — Round 
robin resolution — Validity — Board passing resolution contrary to its stated purpose 
— Amounting to misrepresentation and breach of directors' duty of good faith — 
Resolution nullified — Companies Act 71 of 2008, s 74, s 76(3)(a). 

Company— Shares and shareholders — Shares — Authorisation for shares in 
memorandum of association — Change — Round robin decision by board — Notice 
to directors — Companies Act 71 of 2008, s 36(2)(b) and (3), s 74. 

Section 36(2)(b) and (3) of the Companies Act 71 of 2008 states that the number of 
authorised shares provided for in a company's memorandum of association may be 
'changed only by . . . special resolution of the shareholders . . . or the board . . . 
[which may] . . . increase or decrease the number of authorised shares in any class 
of shares'. Section 74 of the Act enables 'a majority of directors' to pass what is 
known as a round robin resolution in order to avoid a formal meeting, provided that 
'each director has received notice of the matter to be decided'. 
In 2013 the appellant, CDH, and the second respondent, Amabubesi, 
caused Petrotank to be incorporated. A memorandum of understanding (MOU) 
concluded between the parties provided that Petrotank would have five directors — 
three appointed by CDH (the majority directors) and two by Amabubesi (the minority 
directors). In terms of the MOU the 100 000 issued shares in Petrotank would be 
held by CDH and Amabubesi in a 60/40 ratio. But, due to an error on the part of the 
person responsible for the incorporation, Petrotank's memorandum of incorporation 
(MOI) recorded the number of authorised shares as 1000 rather than 100 000. 
Neither CDH nor Amabubesi was at this point aware of the error. 
On 28 March 2014 one of the directors appointed by CDH sent an email to his fellow 
directors in which he pointed out that Petrotank was in breach of the Companies Act 
because it had issued more shares than authorised by its MOI. He asked them to 
rectify the situation by signing an attached round robin resolution to increase the 
number of authorised shares to one million. The majority directors passed the 
resolution over the objections of the minority, who pointed out that the one million 
figure was wrong and needed to be changed to 100 000. But they were ignored. 
CDH offered no explanation for the failure to have regard to the objections nor 
justification for the increase. 
A subsequent breakdown in the relationship between the parties resulted in litigation 
in the Johannesburg High Court, * which set aside the resolution on various grounds, 
including bad faith on the part of the directors and because it was not in the interests 
of the company. In an appeal the Supreme Court of Appeal — 
Held 
Section 36(2)(b) read with s 36(3) of the Act constituted a radical departure from the 
old Companies Act 61 of 1973, under which a company could only increase its share 
capital by means of a special resolution (s 75) and after approval by the company at 
a general meeting (s 221) (see [18]). The notice required by s 74 was to intended to 

https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/gateway.dll/salr/3/4/138/144?f=templates&fn=document-frameset.htm&q=&uq=&x=&up=1&force=334#end_0-0-0-17505


inform directors not only of the existence of the decision to be made, but also of its 
purpose (see [21). 
CDH's directors knew that the round robin resolution on which they had been called 
upon to vote was contrary not only to the proclaimed purpose of the resolution but 
also to the MOU (see [22]). The only inference to be drawn from their conduct was 
that they had misrepresented the matter to be decided (see [23]). The 
misrepresentation, which was at the very least designed to obfuscate the real 
purpose behind the resolution, did not comport to the standards of good faith in s 
76(3) of the Act required of directors' conduct and, as such, raised the question as to 
whether they exercised their powers for a proper purpose (see [24]). The round robin 
resolution was accordingly invalid, and the appeal would be dismissed  
 
VAN STADEN NO AND OTHERS v PRO-WIZ GROUP (PTY) LTD 2019 (4) SA 532 
(SCA) 
Close corporation — Business rescue — Liquidation proceedings already initiated 
—Effect of application for business rescue — Locus standi of liquidators to oppose 
business rescue application — Liquidators' right to oppose application not removed — 
Companies Act 71 of 2008, s 131(6). 

Liquidators-rights-Liquidators' right to oppose application not removed — 
Companies Act 71 of 2008, s 131(6). 

Close corporation — Business rescue — Costs — When punitive costs order 
appropriate. 

Locus standi- liquidators had locus standi to oppose the business rescue application 
in the first place- as a matter of principle, when a party was cited in legal proceedings, 
it was entitled without more to participate in those proceedings. The fact it was cited 
as a party gave it that right. 

Cost orders- High Court's refusal to grant - not arise from the exercise of any 
discretion on the judge's part 

After the close corporation Oljaco was placed under provisional liquidation, the 
company Pro-Wiz brought an urgent application to have it placed under business 
rescue, citing Oljaco's liquidators as respondents, who opposed the motion. Pro-Wiz, 
however, later withdrew the application. While tendering to pay the costs of Oljaco's 
principal creditor Sars, which had intervened to oppose the business rescue 
application, Pro-Wiz did not do so in respect of the liquidators. Consequently, the 
liquidators sought an order in the High Court below in terms of Uniform Rule of Court 
41(1)(c)ordering Pro-Wiz to pay its costs. The court refused the liquidators' 
application on the grounds that the liquidators never had locus standi to oppose the 
business rescue application in the first place. Such conclusion was based on its 
finding that s 131(6) of the Companies Act 71 of 2008 meant that Pro-Wiz's 
institution of business rescue proceedings in relation to Oljaco deprived the 
liquidators of any power to continue with the administration of the close corporation 
and revested those powers in Oljaco's sole member, Mr Smith. 
The liquidators appealed to the Supreme Court of Appeal, where they challenged the 
correctness of the above High Court findings. Pro-Wiz for its part insisted that the 
appeal was moot, and fell to be dismissed under s 16(2)(a) of the Superior Courts 
Act 10 of 2013, on the grounds that the decision sought would have no practical 
effect as the order under consideration dealt solely with a question of costs without 
there being any underlying legal issue warranting the attention of the court. 



Held, that an appeal would have a practical effect or result when it raised a discrete 
legal issue of public importance, the answer to which would affect matters in the 
future on which the decision of the of the SCA was required. Costs orders rarely did 
this as they usually involved the exercise of a judicial discretion not lightly interfered 
with on appeal. (See [5].) Here, however, the High Court's refusal to grant an order 
for costs in favour of the liquidators did not arise from the exercise of any discretion 
on the judge's part; instead, it was squarely based on her conclusion of law as to the 
impact of s 131(6) of the Act on the liquidators' powers. That did not involve 
the exercise of a discretion. (See [6].) Further, the decision was on a matter of 
fundamental importance to all liquidators, provisional or final, and generally to those 
who might become involved in liquidation and business rescue proceedings. In such 
circumstances, the fact that the purpose of the appeal was to overturn a judgment on 
a question of costs did not mean that it was moot and should be dismissed in terms 
of s 16(2)(a)(i) of the Superior Courts Act.  
Held, that, in terms of s 131(2)(a) of the Companies Act, an application for business 
rescue had to be served on the company or close corporation. Where the entity was 
already being wound up, this meant the company or close corporation's liquidators in 
whose custody or control the company was placed. It was obvious that liquidators 
faced with such an application should be entitled either to support or oppose the 
application, depending upon their judgment as to the interests of the company and 
its creditors. (See [10] and [12].) Furthermore, as a matter of principle, when a party 
was cited in legal proceedings, it was entitled without more to participate in those 
proceedings. The fact it was cited as a party gave it that right. (See [13].) 
Accordingly, s 131(6) of the Companies Act did not disentitle the liquidators from 
opposing the application for business rescue, and they possessed locus standi.  
Held, as to the appropriate scale of costs, that the conduct of Pro-Wiz during 
proceedings suggested it did not have any bona fide belief in the merits of its 
business rescue application, or a genuine intention to pursue it. It had instead been 
brought to enable Oljaco's sole member, Mr Smith, to avoid enquiry under s 418 of 
the old Companies Act 61 of 1973. That constituted an abuse of the process of court 
and of the business rescue procedure. Business rescue existed for the sake of 
rehabilitating companies that had fallen on hard times but were capable of being 
restored to profitability or, if that was impossible, to be employed where it would lead 
to creditors receiving an enhanced dividend. Its use to delay a winding-up, or to 
afford an opportunity to those who were behind its business operations not to 
account for their stewardship, should not be permitted. When a court was confronted 
with a case where it was satisfied that the purpose behind a business rescue 
application was not to achieve either of these goals, a punitive costs order was 
appropriate. (See [21] – [22].) 
Held, accordingly, that the appeal should be upheld, and costs awarded in favour of 
the liquidators on the scale as between attorney and client. (See [23].) 
HLUMISA INVESTMENT HOLDINGS RF LTD AND ANOTHER v KIRKINIS AND 
OTHERS 2019 (4) SA 569 (GP) 
Company — Shares and shareholders — Shareholders — Proceedings by 
and against — Action by shareholders against directors for compensation for loss in 
value of shares flowing from loss to company as result of directors' conduct — 
Common-law rule against recovery of reflective loss prohibiting such claims — 
Company being proper plaintiff — Section 218(2) of Companies Act, allowing civil 
actions against persons breaching Act, not altering common-law position — 
Companies Act 71 of 2008, s 218(2). 



Company — Directors and officers — Director — Fiduciary duty — Breach — Action 
brought by shareholders under s 218(2) of Companies Act against directors for 
compensation for loss in value of shares — Shareholders alleging breach by directors 
of their duties towards company in terms of s 76(3) — In such circumstances, 
shareholders wrong to bring claim under s 218(2), and should have brought it under s 
77(2), which provides special remedy — Companies Act 71 of 2008, ss 76(3), 77(2) 
and 218(2). 

The present matter concerned principally the question whether a shareholder in a 
company could claim, under s 218(2) of the Companies Act 71 of 2008, damages 
against the company directors, on the grounds their shares had declined in value 
due to losses sustained by the company as a result of the directors' conduct. 
The two plaintiffs were minority shareholders in the company African Bank 
Investment Ltd (ABIL). The first to tenth defendants were directors of ABIL and of a 
wholly owned subsidiary, African Bank. The eleventh defendant (Deloitte) was the 
auditor for both ABIL and African Bank. In the High Court the plaintiffs issued 
summons against the defendants. In claim A against the directors, the plaintiffs 
sought payment of R721 384 512. They brought such claim in terms of s 218(2) of 
the Companies Act 71 of 2008, which provides that 'any person who contravenes 
any provision of [the Companies Act] is liable to any other person for any loss or 
damage suffered by that person as a result of that contravention'. They submitted 
that they were entitled to claim against the directors under such provisions because 
the latter had conducted the business of ABIL or African Bank in a reckless manner 
in breach of, inter alia, s 76(3) of the Companies Act, which breach led to losses on 
the part of such entities, which in turn caused a diminution in the value of the 
plaintiffs' shares in ABIL. In claim B against the auditor, the plaintiffs sought payment 
of R1 341 224 294,40, grounding their claim in delict based on negligent 
misstatements made by the auditor relating to the accuracy of the annual financial 
statements, which resulted in significant losses on the part of African Bank, and 
hence ABIL, which in turn caused a drop in the share price of their ABIL shares. 
The present proceedings dealt with exceptions raised by the defendants against both 
claims. The gist of the exceptions raised against claim Awas that the plaintiffs failed 
to allege that the loss they claimed was suffered as a result of the breach by the 
directors of the Companies Act. Instead, they alleged that the directors' breach 
caused loss to African Bank and ABIL, which in turn caused a drop in their ABIL 
share prices. This diminution in share value merely reflected the loss suffered by the 
companies, and such a claim for 'reflective loss' was not sustainable in South African 
law. Accordingly, the plaintiff's particulars of claim lacked the necessary averments 
to sustain a cause of action. The exception against claim B raised similar points, its 
being argued that, on the facts pleaded by the plaintiffs, African Bank suffered the 
loss sustained because of the alleged misstatements; and that neither ABIL (African 
Bank's parent company) nor the plaintiffs suffered any legally cognisable loss. 
Accordingly, once again, the plaintiffs' particulars of claim lacked the necessary 
averments to sustain a cause of action. 
The court held that, to the extent that they claimed in A that the directors were liable 
for damages as a result of a breach of s 76(3), the plaintiffs could not invoke s 
218(2). Where a statute expressly and specifically created liability for the breach of a 
section, then a general section in the same statute could not be invoked to establish 
a co-ordinate liability. Here, s 77(2) specifically created liability for a breach of s 
76(3), and hence the plaintiffs' claim had to be brought under that section, and not s 
218(2). (See [28] – [30], and [91].) 



The court further held that both claims A and B were precluded by the 'proper plaintiff 
rule' and the 'reflective loss doctrine'. Where a company suffered loss caused by a 
breach of duty owed to it, only the company might sue in respect of that loss (see 
[75]) (aside from certain exceptions not applicable in the present case. A shareholder 
could not recover the loss in share value as a result of a wrong done to the 
company, because such a loss was merely a reflection of the loss suffered by the 
company. The shareholders did not suffer any personal loss. Their only loss was 
through the company, in the diminution in the value of the net assets of the 
company. The plaintiffs' shares were merely a right of participation in the company in 
terms of the articles of association. The shares themselves, their right of 
participation, were not directly affected by the wrongdoing. The plaintiffs still held all 
the shares as their own absolutely unencumbered property. (See [70.4] and [77].) 
The court also found that s 218(2), properly interpreted, did not alter the common law 
to allow reflective-loss claims to be brought under its provisions. (See [39], [46] , [50] 
and [91].) The court rejected the plaintiffs' suggestion that the phrase 'as a result of' 
in s 218(2) of the Companies Act did not import a legal causative requirement. 
Should that be the case, it would mean that all the requirements of the common law 
relating to fault, foreseeability, causation and the proper plaintiff should be discarded, 
and this could not be so. (See [43] – [44], [48] and [79].) 
The court, in conclusion, upheld the exceptions raised against both claims. 
 
Afgri Grain Marketing (Pty) Ltd v Trustees for the Time Being of Copenship 

Bulkers A/S (in liquidation) and others 

[2019] 3 All SA 321 (SCA) 

Security-Shipping – Litigation – Security arrest made in terms of section 5(3) of the 
Admiralty Jurisdiction Regulation Act 105 of 1983 for the purpose of providing further 
security for claims that the applicants had advanced in arbitration proceedings in 
London against the appellant. 

Shipping – Litigation – Test – Proof of genuine and reasonable apprehension that the 
party whose property is arrested will not satisfy a judgment or award made in favour 
of the arresting party. 

An ex parte order was obtained by the first to third respondents (referred to by the 
Court as “Copenship”) for the arrest of the appellant’s right, title and interest in all 
money held in a bank account. The arrest was to be in terms of section 5(3) of the 
Admiralty Jurisdiction Regulation Act 105 of 1983, for the purpose of providing further 
security for claims that the applicants had advanced in arbitration proceedings in 
London against the appellant (“Afgri”), arising from charter party. 

Afgri applied for the reconsideration and setting aside of the arrest order in terms of 
Uniform Rule 6(12)(c), but its application was dismissed. 

Held – Section 5(3)(a) of the Admiralty Jurisdiction Regulation Act makes provision 
for security arrests. It provides that a court may, in the exercise of its admiralty 
jurisdiction, order the arrest of any property for the purpose of providing security for a 
claim which is or may be the subject of arbitration or other proceedings, whether 
domestic or international and whether or not the claim is subject to the law of South 
Africa. For present purposes, the person seeking the arrest must satisfy the court that 
it has a maritime claim enforceable by an action in personam in the chosen forum 
against the owner of the property concerned; that it has a prima facie case in respect 



of that claim, which is prima facie enforceable in the chosen forum; and that it has a 
genuine and reasonable need for security in respect of the claim. What must be 
demonstrated is a genuine and reasonable apprehension that the party whose 
property is arrested will not satisfy a judgment or award made in favour of the arresting 
party. That apprehension may arise from actual knowledge of the extent of the assets 
of the party whose property has been arrested or other factors that legitimately justify 
an inference that they will seek to conceal assets or otherwise prevent the award from 
being satisfied. The enquiry is a factual one and the onus of proof on a balance of 
probabilities rests upon the applicant. 

In support of its alleged genuine and reasonable apprehension, Copenship referred 
to Afgri’s refusal of a request by provide security, leaving Copenship without any 
certainty that any award would be satisfied. Reference was also made to the shipping 
industry being under financial strain, resulting in a number of charterers experiencing 
financial difficulties or being placed in liquidation. Finally, it was stated that a search 
had been done some two and a half years previously and had not discovered any 
movable physical assets that could be attached or arrested in South Africa. The Court 
found that the evidence produced by Copenship to discharge the onus resting on it 
consisted of very few facts and a much speculation. Afgri was infact a substantial 
company with a significant trading record. There was no reason to conclude that there 
was any basis upon which Copenship could entertain a genuine and reasonable 
apprehension that Afgri might be unable to satisfy an award or try to avoid satisfying 
it. 

Upholding the appeal, the Court set aside the decision dismissing the 
reconsideration application. 

 
Recycling and Economic Development Initiative of South Africa NPC v 
Moodliar and other matters and a related matter [2019] JOL 45584 (WCC) 
 

Liquidation of company – Setting aside of – Liquidators’ fees-liquidators must 
immediately on the discharge of a company from liquidation deliver to the company or 
its directors all its assets. 

A single judgment was prepared for multiple cases before the court as the matters 
were interrelated raising the same factual material and the same question of law. The 
applicants in the two main applications (“Redisa” and “KT”) were companies that were 
placed under final liquidation in September 2017. The fifth respondent (“the Master”) 
appointed the first, second and third respondents as provisional liquidators. 

In the counter application, the liquidators sought to join the sixth respondent (“the 
Minister”) as a party to the proceedings. 

The Minister’s broad contentions that it was just and equitable to wind-up the 
companies were premised on the grounds that some of Redisa’s directors had not 
disclosed their relationship with or significant shareholding in KT and that that had 
enabled them to misappropriate public funds by using KT as their vehicle to unlawfully 
channel funds collected by Redisa for their personal benefit. 

Both Redisa and KT were solvent companies when they were placed under orders of 
winding-up. An appeal to the Supreme Court of appeal was upheld and the final 
winding-up orders were set aside. At a subsequent meeting between directors of the 



companies and the liquidators, the liquidators advised that they had taken a decision 
to retain an amount of R20 million as cover for their fees in respect of Redisa and 
R2 million in respect of KT and that such sums were transferred into the trust account 
of the fourth respondent. The companies argued that the transfer of the funds by the 
liquidators to the fourth respondent contravened section 394(1) of the Companies Act 
61 of 1973 and the funds should be returned. On the other hand, the liquidators 
contended that the companies or the Minister were liable to pay their reasonable 
remuneration as taxed or agreed and that the fourth respondent should retain the 
funds pending taxation or agreement. 

Held that in terms of our law, liquidators must immediately on the discharge of a 
company from liquidation deliver to the company or its directors all its assets. 
Liquidators’ appointments end simultaneously with the discharge and they retain no 
powers in respect of the company or its assets and have no lien or other form of 
security over company assets as security for their fees. 

In the present instance the liquidators remuneration had not been confirmed and the 
Master could still increase or decrease the liquidators’ remuneration if in his opinion 
there was good cause for doing so. 

The relief sought by the applicants was granted. 
 

Absa Bank v Zwahili Game Lodge (Pty) Ltd, Absa Bank v Nylstroom Wildplase 
(Pty) Ltd, Absa Bank v Smartspec Property Investments (Pty) Ltd (97831/15, 
97982/15, 97832/15) [2019] ZAGPPHC 419 (5 September 2019) 

Winding –up application instituted in proceedings were instituted as long back as 
2015- business rescue proceedings on behalf of the trust in respect of each of the 
respondents.  Those applications were apparently issued on 27 August 2019- 
application for postponement refused 

The applicant, ABSA Bank, applies for a winding up order against three companies, 
Zwahili Game Lodge (Pty) Ltd, Nylstroom Wildsplase (Pty) Ltd and Smartspec 
Property Investment (Pty) Ltd, under separate case numbers.  All three the 
respondents are in the same group of companies.  The matters were heard together 
as the facts are germane to each of them and the same defences are raised in each 
of them.  The same counsel appeared in each of the matters.  I shall give one 
combined judgment. 

 At the commencement of the hearing, Mr Els appeared on behalf of the trustees of 
Clearwater Trust.  That trust holds shares in the respondents.  The trustees of the 
Clearwater Trust have launched business rescue proceedings on behalf of the trust 
in respect of each of the respondents.  Those applications were apparently issued on 
27 August 2019.  The applications are to be heard during May 2020.  Mr Els does 
not seek to intervene in the present proceedings and has merely noted his presence 
and made copies of the business rescue applications available.  Mr Els clearly 
disavowed being part of the present proceedings. 

The purpose of the business rescue proceedings is clearly to rely on the moratorium 
of legal proceedings in terms of the provisions of section 131(6) of the Companies 



Act, Act 71 of 2008 (the Act) and have the present proceedings for winding-up 
stayed. 

I grant a final winding-up order in terms of the respective draft orders marked 

“XYZ” and attached to this judgment. 

Erf 311 Southcrest CC v Motsa (78746/17) [2019] ZAGPPHC 423 (10 September 
2019) 

Sequestration application-Badenhorst rule also applicable-case dismissed 

The Applicant, Erf 311 Southcrest CC, a close corporation, duly registered as such in 
terms of the Close Corporation Act 69 of 1984 (“the Close Corporation Act”) seeks 
the following orders against the Respondent, Ricco Motsa, an adult male attorney 
practising under the name and style of James Motsa Incorporated (the Attorneys) in 
Alberton: the Applicant actually sought the sequestration of the Respondent’s estate. 

  

The said attorneys, who are also conveyancers, received a total sum of 
R9,630,000.00 in instalments, being the proceeds of a sale by the Applicant of an 
immovable property to the purchasers, Sedcom (Pty) Ltd.  The Attorneys were 
obliged by the law to keep the said amount in their trust account or interest bearing 
account until they had received from the Applicant to instructions to pay. Instead of 
the total sum of R9,630,000, R5, 254,277.05 was misappropriated. Despite lawful 
demand directed to him, the Respondent has refused or failed or neglected to repay 
the said sum of R5,254,277.05. 

 The Respondent raised only one defence in his answering affidavit against the 
Application. He denies that the Attorneys misappropriated the said amount of 
R5,254,277.05.  He states that upon receipt of the said payments, the amount was 
handled in accordance with the mandate of the Applicant, in particular of a Mr Pieter 
Willem Adriaan van der Merwe (“Van der Merwe”) who was acting for the Applicant 
and who was the only person that he dealt with.  Through the said Van der Merwe, 
the Applicant had authorised the said Attorneys to utilise the purchase price for the 
purpose of bridging finance. The Respondent had attached a document marked ‘R1’ 
to his answering affidavit. He contended that the payments made by the Attorneys 
were fully recorded in the said document. Also attached to his answering affidavit as 
‘R2’ was the authorisation document, in other words, the document through which 
the Applicant authorised the Attorneys to use the funds for bridging finance. 

While the Respondent concedes that the deposits of the funds were made while he 
was still a director at the said firm of attorneys, he states that he resigned on 31 
August 2015 and not on 14 September 2015 as alleged by the Applicant. The 
Respondent denies that he is indebted to the Applicant in any manner whatsoever. 
In this regard the Court was referred by Advocate H. P. West, counsel for the 
Respondent, to what he called the Bardenhorst Rule, so-called because it emanates 
from Bardenhorst v. Northern Construction Enterprises (Pty) Ltd 1956 (2) SA 
346 (T).  In the Bardenhorst case the Court had to deal with an application for 

http://www.saflii.org/cgi-bin/LawCite?cit=1956%20%282%29%20SA%20346
http://www.saflii.org/cgi-bin/LawCite?cit=1956%20%282%29%20SA%20346


liquidation of a company.  However, the principle espoused in the said matter applies 
in equal measures to sequestration applications.  In the said case the Court had the 
following to say: 

          “Die maatskappy  betwis die geldigheid van die vordering van £120, 
en wanneer ‘n skuld te goedertrou betwis word, moet likwidasie aansoek geweier 
word.  Hierdie proses is nie bedoel vir die beslissing van twyfelagtige skulde nie.” 

  

[12]    In order to succeed with its claim against the Respondent, the Applicant 
must satisfy the requirements of s 9 of the Insolvency Act 24 of 1986.  It 
provides as follows: 

          “9(1)         A creditor (or his agent) who has a liquidated claim for not less 
than £50, or two or more creditors (or their agent) who in the aggregate 
have liquidated claims for not less than £100 against the debtor who has 
committed an act of insolvency, or is insolvent, may petition the court for 
the sequestration of the estate of the debtor.” 

Court finds that the Applicant has not proved that the Respondent was a debtor of 
the    Applicant.  I have not found any ground of justification in law for demanding 
payment with any money from the Respondent or anything in law that makes the 
Applicant the Respondent’s creditor or that makes the Respondent the Applicant’s 
debtor.  I therefore find that the Applicant has failed to establish that it has locus 
standi to bring the application to sequestrate the estate of the Respondent.  The 
application is dismissed with costs.       

Pieters NO v Absa Bank Ltd (979/2018) [2019] ZASCA 118 (23 September 2019) 

Company dissolution – s 419 of Companies Act 61 of 1973 –date of dissolution is 
date when Registrar recorded dissolution in the Companies Register, not date of 
publication of notice of dissolution in Government Gazette – agreed facts – no proof 
that Registrar had not recorded dissolution of company – effect of Master’s 
certificates in terms of ss 419(1) and 385 of Companies Act to discharge liquidator – 
Master lacks power to re-instate liquidator after discharge – purported reinstatement 
of liquidator invalid 
 
The SCA dismissed an appeal against a judgment of the Gauteng Division of the High 
Court, Johannesburg, upholding a special plea that the appellant, Ms Pieters, had not 
been properly appointed as liquidator of a company Cell f Services (Pty) Ltd and 
accordingly lacked locus standi to institute this action against Absa Bank Ltd. 

The factual background was that Cell f was finally liquidated in March 2002 and Ms 
Pieters was appointed as its liquidator. On 14 August 2003 the Master certified that 
the company had been completely would-up and issued a certificate to Ms Pieters that 
she had satisfied all the Master’s requirements in regard to the winding-up and that 
the security she had furnished could be reduced to nil. Nearly five years later Ms 
Pieters asked for her letters of appointment to be ‘re-issued’. The Master then asked 
for security and issued letters of appointment, purporting to ‘re-instate’ her as liquidator 



of Cell f. In that capacity she then instituted this action against Absa Bank, which 
challenged the validity of her appointment. That challenge was upheld. 

The appeal was dismissed for two reasons. The first was that Ms Pieters had not 
shown that the company, Cell f, had not been dissolved before her re-instatement. 
According to the Companies Act the date of dissolution of a company is when the 
Companies and Intellectual Property Commission records the fact that it has been 
completely would-up. Ms Pieters did not produce any evidence to show that this had 
not occurred. 

Secondly, and in any event, the SCA held that once the Master certified that the 
company had been completely wound-up and certified that Ms Pieters had satisfied 
all the Master’s requirements in relation to the winding-up, she was discharged from 
office and it was not open to the Master to re-instate her without following the 
procedures for filling a vacancy in the office of liquidator in accordance with the 
Companies Act. 

The appeal was accordingly dismissed with costs.    

Rota Investments CC v Swarts and Another (11147/2019) [2019] ZAWCHC 120 
(13 September)   

Sequestration application- Section 15 of the Matrimonial Properties Act, 88 of 1984 
(‘the MPA’)-When a spouse enters into a transaction that person does not know and 
cannot reasonably know that the transaction is being entered into contrary to those 
provisions or that order, it is deemed that the transaction concerned has been 
entered into with the consents required in terms of the said subsection (2) or (3), or 
while the power concerned of the spouse has not been suspended, as the case may 
be;’.-cort granted provisional sequestration order 

 

In this application the applicant (‘Rota’) seeks a provisional order of sequestration of 
the estate of the respondents.  The application is brought in terms of ss 9(1) and 10 
of the Insolvency Act, No. 24 of 1936 (‘the Act’), in terms of which the court may 
grant a provisional order of sequestration in the event that: (a) the applicant has a 
liquidated claim against the respondents of R100 or more; (b) the respondents have 
committed an act of insolvency or are factually insolvent; (c) there is reason to 
believe that it will be to the advantage of the respondents’ creditors if their estate is 
sequestrated.  

Liquidated claim 

[3] In the founding affidavit, Mr Marius Botha (‘Botha’) sets out the history of the 
business relationship between Rota and the respondents (‘Mr or Mrs Swarts’, ‘the 
Swarts’ and ‘the parties’).  It is a relationship that goes back many years, and one 
which was initially, and for a number of years, conducted successfully.  However, by 
the end of 2016, the Swarts had fallen into substantial arrears. 

[4] While it was mainly Mr Swarts who dealt with Rota, Mrs Swarts was aware of the 
business being undertaken by her husband with Rota and on a number of occasions 
she would participate in meetings with the latter.  With the Swarts being in arrears, 
matters came to a head on 19 March 2019 when three agreements were entered 
into between the parties. The purpose of the agreements was, certainly on the face 
of it, to deal with the existing indebtedness and chart a way forward. 



[5] The first of the three is a loan agreement entered into by Rota and the Swarts. 

[6] While the loan agreement commences with a preamble of sorts which states 
that:  ‘. . . the Borrower has lend money from the lender and both parties wishes to 
regulate their agreement, therefore it is agreed as follows: . . .’.  The preamble is 
thus couched in the past tense, ie it refers to an existing situation. Clause 3 of the 
loan agreement is less clear.  The heading is also couched in the past tense, ie ‘THE 
AMOUNT ADVANCED’, whereas clause 3.1 provides that ‘The lender shall advance 
. . .’. 

[7] However, any residual uncertainty is resolved when one considers the next in the 
troika of agreements. The second agreement is an acknowledgement of debt, in 
terms of which the Swarts acknowledge their indebtedness to Rota in the amount of 
R1,3 million. Importantly, the acknowledgement of debt provides that the Swarts ‘. . . 
declare and acknowledge that I am truly and lawfully indebted to Rota Investments 
CC . . . in respect of monies lent and advanced to myself on my request in an 
amount of R1 300 000.00 (the capital amount), which amount is currently 
outstanding’. Further on in the document, it is provided that ‘The outstanding amount 
is payable in monthly instalments . . .’. Thus, the acknowledgement of debt, in clear 
terms, refers to an existing debt. 

[8] The third document is a deed of suretyship whereby the Swarts bind themselves 
as sureties and co-principal debtors in favour of Rota in respect of all obligations 
owing by themselves. The deed of suretyship is thus a superfluous document as the 
Swarts and the principal debtors are the same people. It is thus of limited 
significance. 

[9] While the defence of the respondents regarding the liquidated claim is somewhat 
opaque, it would seem that they rely on the non-fulfilment of a suspensive condition 
which was to provide motor vehicles for the R1,3 million loan.  The argument is that, 
as Rota did not provide those vehicles, it cannot be said that the Swarts owe Rota 
the money. 

[10] The question is whether this amounts to a legitimate defence.  In this regard, 
counsel for Rota provided a succinct setting out of the legal principles which are of 
application.  With reference to the relevant case law, I highlight a number of these 
principles: 

(a) facts must be clearly distinguished from ‘contention, submission or 
conjecture’, which are not facts even when made under oath;[1] 

(b) bona fide must be given its ordinary meaning of ‘genuine’, ‘honest’ and ‘in 
good faith’, while ‘reasonable grounds’ requires that the defence have an 
objectively sustainable, justifiable or substantial basis. 

[11] Counsel referred to the well-known cases dealing with disputes of fact in motion 
proceedings with reference to be leading cases such as Room Hire Company (Pty) 
Limited v Jeppe Street Mansions and Others.[2] 

[12] In my view, in addition to the cases quoted, it is instructive to have regard to the 
words of His Lordship Justice Cameron (referring to both the Room Hire and 
the Plascon-Evans cases), who held as follows: 

‘It is an elementary rule of motion proceedings that an applicant cannot 
succeed in the face of a genuine dispute of fact that is material to the relief 

http://www.saflii.org/za/cases/ZAWCHC/2019/120.html#_ftn1
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sought.  Conflicting averments under oath cannot be tested on affidavit but 
only by oral evidence.  Nearly eighty years ago Innes CJ explained that – 

“(The) reason is clear; it is undesirable in such cases to endeavour to 
settle the dispute of fact upon affidavit.  It is more satisfactory that 
evidence should be led and that the court should have an opportunity of 
seeing and hearing the witnesses before coming to a conclusion,” 

Innes CJ added a significant qualification:  ‘(Where) the facts are not really in 
dispute . . . there can be no objection, but on the contrary a manifest 
advantage in dealing with the matter by the speedier and less expensive 
method of motion.” 

This qualification endorsed in the subsequent classic expositions on the 
subject led to a gradual but not inconsiderable relaxation of the criteria for 
determining whether despite a factual dispute relief can be granted in affidavit 
proceedings.  Most notably, Corbett CJ in Plascon-Evans Paints Limited v 
Van Riebeeck Paints (Pty) Limited amplified the ambit of uncreditworthy 
denials that would not impede the grant of relief.  He extended them beyond 
those not raising a real, genuine or bona fide dispute of fact, to allegations or 
denials ‘are so far-fetched or clearly untenable that the court is justified in 
rejecting them merely on the papers’.[3] 

[13] The Swarts, when dealing with this aspect, make some sparse allegations that 
motor vehicles were to be provided for the R1,3 million.  However, as pointed out by 
Botha in his reply to this allegation, the name and make of the motor vehicles are not 
mentioned, and neither are the number or value of such vehicles. 

[14] The paucity of the Swarts’ version in this respect is untenable and so far-
fetched, that it does not give rise to a material dispute of fact, and thus a Court is 
justified in rejecting the allegations on the papers. 

[15] In the circumstances, I find that Rota has discharged the onus of showing that it 
has a liquidated claim of R1,3 million in its favour. 

  

Act of insolvency or factual insolvency 

[16] The act of insolvency relied upon in this matter is the failure on the part of the 
Swarts to pay the debt referred to above.  In addition, Rota alleges factual insolvency 
on the part of the Swarts.  Counsel for the applicant quite rightly referred to the well-
known case of De Waard v Andrew and Thienhaus[4], where Innes CJ held that: 

‘Speaking for myself, I always look with great suspicion upon, and examine 
very narrowly, the position of a debtor who says, ‘I am sorry that I cannot pay 
my creditor but my assets far exceed my liabilities’.  In my mind the best proof 
of solvency is that a man should pay his debt; and therefore I always examine 
in a critical spirit the case of a man who does not pay what he owes’. 

[17] The Swarts, despite their failure to pay the debt, are at pains to explain that they 
are solvent.  However, this assertion must be treated with suspicion in light of the 
fact that they have not paid a debt that they have acknowledged to be due by 
themselves to Rota. 

http://www.saflii.org/za/cases/ZAWCHC/2019/120.html#_ftn3
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[18] In the circumstances, I find that Rota has discharged the onus of showing an act 
of insolvency.  Furthermore, as will become clear, Rota has also shown factual 
insolvency. 

 Advantage to creditors 

[19] Botha, in the founding affidavit, asserts that the Swarts have assets to the value 
of R1,45 million, liabilities of R2 710 762 and thus that there will be a likely dividend 
of R0,60c in the Rand.  

[20] In answer the Swarts assert factual solvency. 

[21] In the circumstances, it is common cause that there will be a significant 
advantage to creditors, and I find that this requirement is also met. 

 Section 15 of the Matrimonial Properties Act, 88 of 1984 (‘the MPA’) 

[22] Section 15(9)(a) of the MPA provides that:‘(9) When a spouse enters into a 
transaction with a person contrary to the provisions of subsection (2) or (3) of this 
section, or an order under section 16(2), and- 

(a) that person does not know and cannot reasonably know that the 
transaction is being entered into contrary to those provisions or that 
order, it is deemed that the transaction concerned has been entered 
into with the consents required in terms of the said subsection (2) or 
(3), or while the power concerned of the spouse has not been 
suspended, as the case may be;’. 

[23] In addition to the deeming provision which assists Rota, Botha sets out in both 
his founding affidavit and the replying affidavit that the parties communicated closely 
and Mrs Swarts had knowledge of the business relationship between the parties.  In 
any event, Mrs Swarts signed the three agreements and, in so doing, expressly 
bound herself in respect of the debt, whatever its provenance. 

  

The National Credit Act, No. 34 of 2005 (‘the NCA’) 

[24] Regarding the defence raised by the Swarts, based on the NCA, counsel for the 
applicant referred to the well-known Firstrand Bank Ltd v Raymond Clyde Kona and 
Another[5], where it was held that: 

‘[14] I conclude, therefore, that an application by a credit provider for the 
sequestration of a consumer’s estate in which it relies on its claim in terms of 
a credit agreement to qualify as a creditor for the purpose of instituting 
sequestration proceedings does not constitute ‘litigation or other judicial 
process’ by which the credit provider exercises or enforces any right or 
security under the credit agreement within the meaning of s 88(3) of the 
NCA.  An application for the sequestration of a consumer’s estate is thus not 
precluded by the prohibition on institution of proceedings envisaged in s 88(3) 
of the NCA’. 

[25] In the circumstances, for the reasons set out in the passage quoted, the defence 
of the Swarts, based on the non-compliance with the NPA, is bereft of merit. 

  

http://www.saflii.org/za/cases/ZAWCHC/2019/120.html#_ftn5


Conclusion 

[26] Given what is set out above, I find that the applicant has made out a case for the 
relief it seeks and order as follows: 

(a) The estate of the respondents is placed under provisional sequestration in 
the hands of the Master of the High Court (Western Cape Division, Cape 
Town); 

(b) A rule nisi is issued calling upon the respondents, and any other interested 
parties, to appear and to show cause, if any, to this Honourable Court, on 
Tuesday, 22 October 2019 at 10h00 or so soon thereafter as counsel may be 
heard: 

(i) why the estate of the respondents should not be placed under final 
sequestration; and 

(ii) why the costs of this application should not be costs in the 
sequestration; 

(c) Service of this order is to be effected: 

(i) on the respondents personally; 

(ii) on any trade union referred to in s 11(4) of the Act, and on the 
respondents’ employees (if any), in terms of s 11 2A(b) of the Act; 

(iii) by publication in the Cape Times and Die Burger newspapers; 

(iv) on the South African Revenue Service; 

(v) by pre-paid registered post to all known creditors of the respondents 
whose claims are in excess of R20 000. 

  
Wild & Marr (Pty) Limited v Yusuf [2019] JOL 45630 (GJ) 
 
Sequestration application-advantage to creditors-18 companies are mentioned. 6 are 
recorded as being in final deregistration- no evidence as towhat companies have-
order granted 
 
The applicant seeks the sequestration of the respondent. A case for insolvency 
is made out. The sole controversy for decision is whether an advantage to creditors 
has been shown. 
[2] The onus is on the applicant to establish that proposition. What is stated about 
the respondent's assets is very little. What the applicant presents is a companies' 
registry search report which reflects that the respondent has an interest of one or 
another kind in several companies. What the financial health of these companies 
might be is not known to the applicant. 18 companies are mentioned. 6 are recorded 
as being in final deregistration. 
[3] What does the respondent declare? He says he is a businessman. He says is 
that 6 of the companies are dormant. 11 of the companies are by inference, in 
business. He claims their only value is derived from his personal services. He takes 
refuge in arguing that no allegation is made of secreted assets. Nonetheless, the 
participation of the respondent in some form of economic activity, utilising several 
corporate guises points towards the possession of means, rather than the contrary. 



[4] True enough, the applicant is unable to allege what immediate financial benefit 
might be derived from a sequestration. The applicant cites section 19(c) of the 
Insolvency Act 24 of 1936: 
" If the court ..... is of the opinion that prima facie - 
(c) there is reason to believe that it will be to the advantage of creditors of the 
debtor if his estate is sequestrated, 
it may make an order sequestrating the estate of the debtor provisionally." 
The estate of the respondent is placed under provisional sequestration 
 
Ragavan and another v Kal Tire Mining Services SA 
(Pty) Ltd and others [12 019] JOL 45856 (GP) 
 
Winding-up order-application to rescind-not granted 
 
 
In these urgent proceedings, the Applicants, apart from the usual cost order, 
sought the following relief: "That the judgment and order granted in favour of 
the First Respondent (the Applicant in the original application) granted 3 
October 2018, under case number 40723/2018, winding-up the Applicant, 
be rescinded, alternatively that such judgment be rescinded and replaced with 
an order of provisional liquidation returnable on such date as the above honourable 
Court may determine".  
 
[2] In the Founding Affidavit it was said that the application was brought in terms 
of the common law, alternatively in terms of Rule 31 (2) (b) of the Uniform 
Rules of Court and, further alternatively, in terms of Rule 42 (1) (a). It was 
also alleged that the liquidation was sought and granted in circumstances 
which fly in the face of West Dawn's constitutionally entrenched right to a fair 
public hearing in terms of s. 34 of the Constitution. The Second Applicant is 
a shareholder of West Dawn and the deponent to the Founding Affidavit is a 
Director of West Dawn. 
[3] It is clear from the Founding Affidavit that the final liquidation order, was 
challenged on a number of grounds which included not only the question of 
non-service, but also challenging the existence of the very debt upon which 
reliance was placed for purposes of the liquidation application. In this context 
reference was made to "highly suspicious circumstances" upon which the First 
Respondent sought the liquidation order without the knowledge of West Dawn. 
 
[4] These allegations upon which Applicants rely, are disputed, and not 
surprisingly inasmuch as it was also alleged that First Respondent's 
application was intended to mislead the Court and that the relevant court 
process was abused. 
Background: 
[5] On 3 October 2018, this Court placed West Dawn Investments (Pty} Ltd 
under final liquidation at the instance of one of its creditors, the First 
Respondent. West Dawn was finally liquidated because the Court found that it 
was unable to pay its debts and that it was just and equitable to do so. The 
application was not opposed. Until set aside, this Court order is presumed to 
be correct. 
See: MEC for Economic Affairs, Environment and Tourism v Kruisenga 



2008 (6) SA 264 (CKHC) at 277 A to B. 
On 16 November 2018, the Applicants applied to rescind this liquidation 
order. On 14 June 2019, the First Applicant brought an application to expedite the 
hearing of the rescission application so that it be heard on an urgent basis. 
 
[ 6] Before its liquidation, West Dawn operated as a mining contractor and relied 
on mining contracts to generate income. Its main client was Optimum Coal 
Mine (Pty) Ltd ("OCM"). A mining contract with OCM was West Dawn's only 
stated source of income. During February 2018, OCM was placed under 
business rescue. It no longer produces any coal and is in the process of being 
sold. On 14 November 2018, OCM's business rescue practitioners cancelled 
the mining agreement between West Dawn and OCM, and accordingly West 
Dawn's primary, if not only, source of income has become cancelled. 
[7] On 16 May 2019, the Fifth and Sixth Respondents were granted leave to 
intervene the rescission application. That application was heard by Davis J, 
who in a written judgment also confirmed that each of West Dawn's creditors 
had a direct and substantial interest in the rescission application. On that 
basis, each of West Dawn's creditors, including the Seventh Respondent, has 
locus standi to oppose the rescission application should they have been 
notified of it. On 24 June 2019, the Seventh Respondent brought an 
application to intervene and oppose the rescission application. Seventh 
Respondent is a creditor of West Dawn with a claim of at least R45 million. 
On 25 June 2019, and by agreement between the parties, Seventh 
Respondent was granted leave to intervene in the rescission application. 
[15] It is clear from the allegations made in the Founding Affidavit that Applicants 
rely both on procedural deficiencies at the time of the hearing of the liquidation 
application, relating to non-service of the application and/or notice thereof, and on 
allegations that the debt relied upon was in issue. On the facts of this case, I am 
therefore in agreement with Counsel for the Respondents that the provisions of s. 
354 are of application. The Court has a discretion in that regard and needs to take 
into account all surrounding circumstances and the wishes of parties that have an 
interest in the subject matter. On the facts of this case it is clear that all West Dawn's 
creditors remain unpaid and the liquidators' fees remain unpaid. It must be clear that 
I am not re-hearing the winding-up proceedings, nor sitting in appeal upon the 
merits of the judgment in respect of those proceedings.  
Applicants have not relied on these provisions, and have certainly not laid facts 
before me on the basis thereof that show that the order ought not to have been 
granted either at all, or on the basis that it falls to be set aside by reason of 
subsequent events. Exceptional circumstances have also not been shown. 
[ 16] Viewing the matter holistically and exercising my discretion in any event in the 
light of the above, the following order is made: 
1. The application is dismissed with costs, including the costs of 
two Counsel where so employed; 
 
INVESTEC BANK LTD v LAMBRECHTS NO AND OTHERS 2019 (5) SA 179 
(WCC) 
 
Compulsory sequestration — Provisional sequestration — Discretion of court — 
Semble: Court may, where case for provisional sequestration marginal (marginal 



excess of liabilities over assets, modest benefit to creditors), exercise discretion 
against sequestration — Insolvency Act 24 of 1936, s 10(c).  

Compulsory sequestration — Provisional sequestration — Requirements — 
Advantage to creditors — Applicant sole secured creditor — Had mortgage bond over 
debtor's only asset — Court addressing, obiter, bank's arguments that sequestration 
'always urgent', that creditor best judge of own interests, and that sequestration 
preferable to judicial execution — Insolvency Act 24 of 1936, s 10(I). 

Compulsory sequestration — Provisional sequestration — Requirements — Actual 
insolvency — Proof — Market value, rather than forced-sale value, of debtor's 
immovable property to be used to determine factual insolvency of debtor — Insolvency 
Act 24 of 1936, s 10(b).  

 

The applicant (Investec) applied for the provisional sequestration of the Muscat 
Trust. The three respondents were Muscat's trustees, the first respondent 
(Lambrechts) being its driving force. In issue was: (i) Investec's claim and whether it 
was bona fide disputed on reasonable grounds; (ii) Muscat's alleged factual 
insolvency; (iii) benefit to creditors; and (iv) the appropriate exercise of the court's 
residual discretion to refuse a sequestration order.  
  
Muscat's only asset of substance was an immovable property it acquired for R17 
million in 2008. The purchase was financed by bond-holder Investec. When Muscat 
subsequently defaulted, Investec launched sequestration proceedings. The alleged 
balance due on the mortgage bond was just over R12 million. Since Investec did not 
rely on an act of insolvency, the question was whether it could prove, on a prima 
facie basis, that Muscat's liabilities exceeded its assets, fairly valued (see [27]). 
Investec tendered evidence that the property had an open-market value of R11 
million and a forced-sale value of R7,6 million. It sought to rely on the lower figure to 
establish Muscat's factual insolvency. The only other creditor in the estate was 
another of Lambrechts' vehicles, Huganel, which had granted Muscat an insider loan 
of R2 million. 
In regard to benefit to creditors, Investec argued that sequestration was preferable to 
ordinary execution for the reason, inter alia, that it conferred greater flexibility on the 
trustee in realising the property to their best advantage. It also argued in this regard 
that creditors could be taken to be the best judges of their own interests (see [58]). 
 
Held 
(i)   Investec's claim was, on the evidence, proved beyond reasonable dispute (see 
[16] – [26]). 
(ii)   |To determine factual insolvency, the relevant value of Muscat's 
immovable property was its open-market value, which was the ordinary way in which 
value was determined (see [30]). Investec failed to establish on a balance of 
probabilities that Muscat's property was worth less than the amount owing to 
Investec or even that amount together with the insider loan from Huganel (see [53]). 
While this rendered it unnecessary to do so, the court would nevertheless proceed to 
deal with the issues of (iii), advantage to creditors; and (iv), the court's residual 
discretion (see [54]). 
(iii)   and (iv): Investec was a mortgage holder and sequestration would not in the 
circumstances seem to hold any advantage over ordinary execution (see [55]). While 
it was true that Investec would, in the absence of sequestration, have to incur costs 



and time in obtaining judgment against Muscat, those would be no greater than 
would be incurred in obtaining opposed provisional and final sequestration orders 
(see [56]). It was, in any event, ultimately for the court to decide whether 
sequestration was to the benefit of the creditors; the ipse dixit of even a sole creditor 
like Investec could not be decisive. Here, sequestration would not be to the benefit of 
Huganel or other creditors that might emerge (see [57] – [59]). Where, as in the 
present matter, the case for provisional sequestration was marginal (marginal excess 
of liabilities over assets coupled with, at best, a modest benefit to creditors), an 
exercise of discretion against sequestration was justified (see [61]). 
 
WILD & MARR (PTY) LTD v INTRATEK PROPERTIES (PTY) LTD 2019 (5) SA 310 
(GJ) 

Winding-up — Jurisdiction of court — Proposition that service of winding-up 
application can take place only at registered address of company not applying in 
Gauteng Division — May also take place at principal place of business — Dual-
jurisdiction regime provided for in s 12(1) of the (old) Companies Act 61 of 1973 still 
standing in Gauteng Division. 

There is no precedent that binds the Gauteng Division of the High Court to the 
proposition that a court with jurisdiction over the registered address of a company 
has sole jurisdiction over its winding-up, and that the winding-up application can 
therefore be served only at that address. For liquidation-related matters, the dual-
jurisdiction regime provided for in s 12(1) of the (old) Companies Act 61 of 1973 still 
stands. Therefore, liquidation proceedings may be launched also from the court with 
jurisdiction over the company's principal place of business. 
Here the court had to decide whether an application for the winding-up of the 
respondent company (Intratek) was correctly served at its principal place of business 
in Johannesburg. Intratek argued that since its registered office was in the 
jurisdictional area of another court (the Mpumalanga Division, Nelspruit), only that 
court had jurisdiction. This, said Intratek, was because s 23(3) of the (new) 
Companies Act 71 of 2008 had abolished the dual-jurisdiction regime provided for in 
s 12(1) of the old Companies Act. The present court, however, regarded itself bound 
by countervailing precedent (which it in any event favoured) and dismissed 
Intratek's argument. Final winding-up order granted. 
 

Van Der Walt v Murray and another [2019] JOL 45733 (FB) 
 
Section 74 of the Insolvency Act 24 of 1936-Improper advising or conduct of legal 
proceedings-costs- punitive order-reasons why-gross conduct of attorney  
 
It is well established in our law that the general rule regarding costs is that the 
unsuccessful party pays the costs of the successful party on the party and party 
scale. The determination of an appropriate costs order is in the discretion of the 
court, which discretion is usually informed by a number of factors in order that such 
discretion be exercised judiciously.  
Erasmus in Superior Court Practice, D5-6, states it succinctly as follows: “In 
leaving the court a discretion, the law contemplates that it should take into 
consideration the circumstances of each case, carefully weighing the issues in the 
case, the conduct of the parties and any other circumstance which may have a 
bearing on the issue of costs and then make such order as to costs as would be fair 



and just between the parties”. This is particularly so if the court intends to depart 
from the general rule. There is a duty on a litigant to avoid conducting litigation in 
such a manner that it unduly protracts a case or unduly causes an escalation in 
costs. 
It is also well established that vexatious conduct, even if it was not intended to be 
vexatious but has the effect of being vexatious, may well be the basis for an order 
awarding costs on an attorney and client scale. Where a litigant was able to, but fails 
to take steps to curtail proceedings and thus causes an escalation in costs, he may 
similarly face the prospect of paying costs on the attorney and client 
scale, on the basis that his conduct was unreasonable.  
[14] In support of his contention that the applicant’s attorney should pay the costs in 
this matter, Mr Smith submitted that Mr Senekal had ample notice that the 
respondents intended to seek a costs order against him personally, and failed to 
react to the many instances when they directly indicated their intention to do so. He 
referred to the Answering Affidavit in the main application. In paragraph 52.2 
thereof the respondents indicated that in view of Mr Senekal’s conduct, they 
intended to rely on section 74 of the Insolvency Act 24 of 1936, which provides as 
follows: 
“74 Improper advising or conduct of legal proceedings 
If it appears to the court that any attorney or counsel has, with intent to benefit 
himself, improperly advised the institution, defence or conducting of legal 
proceedings by or against an insolvent estate or has incurred any  
unnecessary expense therein, the court may order the whole or part of the 
expense thereby incurred to be borne by that attorney or counsel personally”. 
[15] Mr Smith also referred to the history of this matter from the time 
the applicant launched the application on an urgent basis and the 
many instances when Mr Senekal was informed that the 
respondents would seek an order for costs against him personally. 
As indicated above, this was largely dealt with in the Answering 
Affidavit filed by the respondents in anticipation of the application 
for postponement of this matter by the applicant. Mr Coetzer was 
in the unenviable position of having been briefed to appear in this 
matter at the proverbial eleventh hour, leaving him no time even to 
prepare Heads of Argument. All he was able to do was advise the 
court that he was instructed to withdraw both applications and 
tender costs on a party and party scale. He thereafter attempted to 
justify the defect in the Notice of Motion by submitting that the 
return day of the Rule Nisi served as the date by which the 
respondents should oppose the matter. 
In my view, this argument cannot be sustained to cure a fatal 
defect in the papers. The rest of his arguments centred around the 
merits and as valiant as his attempts were to rescue the situation 
for the applicant and his attorney, these arguments also cannot, in 
my view, be sustained. 
 [25] Mr Senekal failed to conduct himself with the requisite degree of 
care and diligence expected of him. He brought an urgent application on behalf of his 
client, where there was no urgency, he then failed to act in accordance with a court 
order which he had agreed to, and failed to seek condonation for such failure. In 
addition, he ignored the cardinal Rules of Practice relevant to this Division, which in 
my view displays disrespect for this court. It is clear that he did not prepare the 



matter for meaningful argument,and instead withdrew both the main application and 
the postponement application at the start of proceedings on 22 August 
2019. 
The tone of his correspondence and the pleadings in this matter speak of his lack of 
respect for his colleagues, a disregard for the Rules of Court and for the court itself. I 
see no reason for the respondents or the insolvent estate to be mulcted in costs they 
had to unnecessarily incur. Due to the conduct of Mr Senekal, they were not spared 
the trouble and expense of litigation, and I am of the view that he should bear those 
costs. 
In the circumstances, I make the following order: 
An order for costs de bonis propriis is made against the applicant’s attorney, Mr FJ 
Senekal, who is directed to pay the respondents’ costs of this matter, including all 
reserved costs, on the scale as between attorney and own client. 
 
BARLOWORLD LOGISTICS AFRICA (PTY) LTD AND ANOTHER v FORD AND 
OTHERS 2019 (5) SA 133 (GJ) 
 
Company — Accounts — Annual financial statements — Applicable 
accounting standards — 'Generally accepted accounting practice' — Vagueness of 
concept — Claim against company directors based on their alleged participation in 
accounting treatment that failed to conform to 'generally accepted accounting practice' 
excipiable for vagueness — Companies Act 61 of 1973, s 286(3).  

 
Plaintiffs instituted claims for pure economic loss against three defendants — first 
plaintiff's former CEO and two of its directors — based on their alleged participation 
in an accounting treatment that contravened 'generally accepted accounting practice' 
and fraudulently misrepresented plaintiff's 2016 operating profit so as to induce it to 
pay the defendants inflated incentives.  
Defendants excepted to plaintiffs' particulars on ground of their vagueness in relation 
to the concepts of 'operating profit' and 'generally accepted accounting practice', 
pointing out that plaintiffs not only failed to identify what operating profit meant or 
how it was to be calculated, but also to set out the principles of generally accepted 
accounting practice allegedly contravened. Plaintiffs in turn argued that they did not 
use the concept of generally accepted accounting practice as a term of art but in the 
sense of requiring the defendants simply to act honestly and accurately in relation to 
accounting statements. 
Section 286(3) of the Companies Act 61 of 1973 provided that a company's annual 
financial statements 'shall, in conformity with generally accepted accounting practice' 
present its state of affairs at the end of the year and its profit or loss for that year. 
The background to accounting standards in South Africa was, briefly, the following 
(see [17] – [26]): Until the emergence of official statements of accounting practices 
drawn up by the Accounting Practices Board (APB), there had been no clear concept 
of what 'generally accepted accounting practice' as envisaged in s 286(3) was. 
Alongside the formal APB statements, known as SA GAAP, there also emerged a 
parallel body of unpromulgated standards called 'little gaap'. In December 2012 the 
APB was wound up and its functions transferred to the newly created Financial 
Reporting Standards Council (FRSC). Simultaneously, SA GAAP was withdrawn and 
replaced by International Financial Reporting Standards (IFRS). The fate of little 
gaap in all this was unclear. 
Held 



Deciding whether to uphold an exception that a pleading was vague and 
embarrassing involved a twofold consideration: first, whether it lacked particularly to 
the extent that it was vague; and second, whether the vagueness caused 
embarrassment to such an extent that the excipient was prejudiced (see [40]). 
The plaintiffs' argument that the concept of 'generally accepted accounting practice' 
was used only in the sense of the need to act honestly and accurately in relation to 
accounting statements was not based on a fair reading of the pleading: when the 
notion of generally accepted accounting practice was introduced, it was in 
conjunction with, and did not subsume, the requirement of accurate rendition of the 
accounting records. Absent the identification of the specific accounting practice 
offended by the accounting treatment alluded to by the plaintiffs, the particulars were 
rendered vague and embarrassing. This vagueness was not confined to a specific 
paragraph of the particulars but went to the heart of the cause of action, prejudicing 
the defendants, who were unable to address the material merits of the fraud of cause 
of action. Exception accordingly upheld and plaintiffs' particulars set aside.  
 

 
Standard Bank Nominees (RF) (Proprietary) Limited and others v Hospitality 
Property Fund Limited 
[2019] JOL 45465 (GJ) 

Company law – Securities held by shareholders – Scheme of arrangement – 
Dissenting shareholder – Right of appraisal – Procedure- Section 164 of the 
Companies Act 71 , 2008. 

Section 164 of the Companies Act 71, 2008 applies in certain circumstances 
where, inter alia, a company intends to propose to its shareholders that they enter into 
a scheme of arrangement affecting the securities held by the shareholders. It gives 
any shareholder who dissents regarding the proposed scheme of arrangement a right 
of appraisal, providing the option of exiting the company in exchange for the payment 
of fair value for shares. A detailed procedure in terms of which the right of appraisal is 
to be exercised is set out. Section 164(14) permits a dissenting shareholder to apply 
to court for a determination of fair value in respect of its shares. As a prerequisite, the 
shareholder must have given the company the necessary notice and demand. 

In the present case a section 164(14) application was made (the appraisal application), 
but was later abandoned because of fatal irregularities that tainted it. Thus, a 
determination of fair value was never agreed between the parties, nor did the court 
make a determination of fair value. Consequently, the parties could not agree on what 
the legal position of the shareholder was, under section 164 vis-a-vis its rights in its 
shares. 

A second focus of inquiry in the present case was the legality of the steps taken by, in 
particular, the fourth applicant, in an attempt to implement the shareholder’s appraisal 
right. The Act provides that it is the shareholder who must give due notice to the 
company of its intention to exercise the right of appraisal, and that the shareholder 
must make the requisite demand to the company for payment of fair value for its 
shares. In this case, it was the fourth applicant, who was not the shareholder, who did 
so. 

The first applicant (“Nominees”) was the registered shareholder of the shares in 
question. The applicants sought a declaration that Nominees was the holder of the 



shares in question; that Nominees was entitled to exercise all rights in and to and 
arising out of the shares; and that Nominees were entitled to be paid certain sums 
arising from the above. 

Held that the process of exercising the right to appraisal in this case was marred by 
irregularities and non-compliance with the statutory precepts. Nominees, as the 
dissenting shareholder was required to take a further step to pursue its right of 
appraisal, by instituting an application to court under section 164(14) for determination 
of fair value within 30 business days. It failed to do that and the effect of such failure 
was that it lost its right to exit its shareholding and to demand fair value. In terms of 
section 164(10) its full rights in respect of its shares was then reinstated. 

The application accordingly succeeded. 
 

Ferrostaal Gmb and another v Transnet SOC Limited t/a Transnet National 
Ports Authority and another[2019] JOL 45607 (WCC) 

Business rescue – Business rescue plan – Vote against – Application to set aside vote 

In terms of section 153(1)(b)(bb) of the Companies Act 71 of 2008, the applicants 
sought to set aside a vote taken against a revised business rescue plan at a business 
rescue meeting. The company in business rescue was the second respondent 
(“FMA”). The first applicant was an 80% shareholder and a loan account creditor in 
the company and the second applicant was a minor creditor. 

FMA was placed under business rescue on 2 December 2016 and the business rescue 
practitioner published the first business rescue plan on 28 February 2017 and an 
updated proposal on 23 November 2017, neither of which was supported by the first 
respondent (“TNPA”) which was FMA’s largest creditor. Subsequent developments 
involving FMA concluding sub-leases with a third party led to the business rescue 
practitioner issuing a revised business plan which took into consideration the 
additional income to be generated for FMA from the proposed sub-leases. The plan 
was considered at a meeting of creditors on 31 July 2019, but was voted down by 
TNPA. FMA was liable to TNPA for monthly rental of about R1.5 million at the time, 
but when FMA was placed in business rescue, the business rescue practitioner 
purported to suspend its obligations to pay rental. The business rescue practitioner 
took the view that the vote in question was inappropriate, as contemplated in section 
153(1)(a) of the Companies Act. 

That led to the present application. 

Held that the issue of the arrear rental had to be a critical component of any business 
rescue plan. The moratorium which FMA presently enjoyed in respect of its extremely 
substantial arrear rentals (some R48 million including VAT) would endure for another 
three years if the revised plan was adopted. The business rescue practitioner’s revised 
business plan provided no explanation for FMA not beginning to address the arrears 
immediately and only in three years’ time. Furthermore, the plan offered little certainty 
as to how these arrears could be effectively addressed even after the expiry of the 
three-year period. 

In considering whether the result of a vote should be set aside on the grounds that it 
is inappropriate, section 153(7) requires a court to be satisfied that it is reasonable 



and just to do so having regard to the interests of those who voted against the 
proposed rescue plan; the provision made by that rescue plan with respect to those 
interests; a fair and reasonable estimate of the return to such persons if the company 
were to be liquidated. 

Having regard to all the circumstances and competing interests and notwithstanding 
the uncertainty should FMA be placed into liquidation, the court was unable to find that 
the result of the vote was inappropriate. 

The application was accordingly dismissed. 

 
Wild & Marr (Pty) Limited v Intratrek Properties (Pty) Limited [2019] JOL 45631 
(GJ) 

 Winding-up application – Jurisdiction – Territorial jurisdiction – Registered address of 
company 

As a creditor of the respondent company, the applicant sought the company’s winding 
up as it was unable to repay its debt. 

Held that the first question was whether the court had jurisdiction over the respondent 
for purposes of the winding up order. While the winding-up application was served at 
the respondent’s principal place of business within the court’s territorial jurisdiction, 
the respondent’s registered address was in Nelspruit (out of the court’s jurisdiction).  

The respondent contended that effective service could only take place at its registered 
address. Reliance for the respondent’s stance was placed on the provisions of section 
23(3) of the Companies Act 71 of 2008. The respondent stated that because the said 
section requires the main place of business to be identical with the registered address, 
applications for liquidation must be launched exclusively in the court which has 
territorial jurisdiction over the registered address. It was argued that the duality of 
jurisdiction provided for in the Companies Act 61 of 1973 had been abolished. Finding 
section 23 to have no application in this case, the court dismissed the jurisdictional 
objection. 

The respondent also submitted that the application be postponed until 30 June 2019, 
at which point the company expected to be in receipt of funds to repay the debt. 
Finding no proof that such possibility was real, the court refused the postponement. 

An order placing the respondent under final winding up was granted. 

Shabangu v Land and Agricultural Development Bank of South Africa and 
Others (CCT215/18) [2019] ZACC 42 (29 October 2019) 

Liquidation-effect on sureties- acknowledgment of debt related to the amount 
advanced by the Land Bank to Westside in terms of the invalid loan agreement.-
Land and Agricultural Development Bank Act 15 of 2002 — invalid loan agreement 
with organ of state — acknowledgment of debt — compromise or novation — 
compromise invalid if it perpetuates invalidity of loan agreement 

On Tuesday, 29 October 2019 at 10h00, the Constitutional Court handed down 
judgment in an application for leave to appeal against the judgment and order of the 
High Court of South Africa, Gauteng Division, Pretoria (High Court).  The High Court 

http://www.saflii.org/za/legis/num_act/laadba2002339/


had ordered the applicant (Mr Shabangu) and the third to eighth respondents to pay, 
jointly and severally, an amount of R82 million to the first respondent, the Land and 
Agricultural Development Bank (Land Bank). 

In July 2006, the Land Bank and Westside Trading 570 (Pty) Ltd (Westside) entered 
into a loan agreement in terms of which the Land Bank would advance an amount of 
R100 million to Westside for the purpose of acquiring and developing certain 
identified properties.  Since the loan agreement required Westside to provide 
security for the loan, the Land Bank concluded a mortgage bond and a written deed 
of suretyship with Mr Shabangu and other shareholders of Westside (collectively, the 
sureties), who are the third to eighth respondents in this matter. 

In 2007, the Land Bank became aware that it was not entitled to loan money to 
Westside for the intended project, and it became common cause that the loan 
agreement was invalid.  Negotiations between the parties resulted in an 
acknowledgment of debt being entered into in February 2009 in terms of which 
Westside agreed to pay R82 million to the Land Bank by the end of April 2009.  At 
that stage, however, the amount advanced together with interest was in fact closer to 
R92 million.  When the Land Bank brought an initial action against Westside, as the 
principal debtor, the company had been placed under provisional liquidation and was 
subsequently wound up in September 2012. 

The Land Bank therefore brought a claim against the sureties in the High Court for 
the outstanding debt.  The legal question to be decided by the High Court was 
whether a deed of suretyship can survive in circumstances where a principal loan 
was invalid.  Relying on the Supreme Court of Appeal judgment of Panamo, the High 
Court held that it did not necessarily follow that the invalidity of the principal loan 
agreement meant that the deed of suretyship, as an ancillary agreement, was also 
invalid.  The High Court held that, on a proper interpretation, the concept of 
indebtedness in the deed of suretyship contemplated the acknowledgment of debt.  
In the result, the sureties were held to be jointly and severally liable for the 
R82 million owed in terms of the acknowledgement of debt. 

The applicant’s application for leave to appeal to the Supreme Court of Appeal was 
dismissed on the grounds that there were neither reasonable prospects of success 
nor compelling reasons why it should hear the appeal. 

Mr Shabangu then applied for leave to appeal to the Constitutional Court against the 
judgment and order of the High Court, with the fifth and ninth respondents aligning 
themselves with the relief requested.  Mr Shabangu argued that an acknowledgment 
of debt cannot validate the alleged indebtedness under the invalid loan agreement, 
irrespective of whether the acknowledgment of debt is characterised as a novation 
(the replacement of one valid contract with another valid contract) or a compromise 
(an agreement for the purpose of preventing, avoiding or terminating a dispute).  He 
sought to distinguish Panamo on the basis that it concerned a mortgage bond rather 
than a deed of suretyship in the context of an unjustified enrichment claim. 

The Land Bank argued that the acknowledgment of debt constituted a compromise 
rather than a novation and thus constitutes a valid agreement.  It supported the High 
Court’s reliance on Panamo to find that the invalidity of the loan agreement does not 
invalidate the deed of suretyship.  Further, the Land Bank contended that the 
indebtedness contemplated in the deed of suretyship can be interpreted to include 
the acknowledgment of debt.  The Land Bank therefore argued that the appeal 



should be dismissed because the High Court correctly found that the sureties are 
jointly and severally liable on the basis of the deed of suretyship read together with 
the acknowledgment of debt. 

In a unanimous judgment penned by Froneman J (with Mogoeng CJ, Cameron J, 
Jafta J, Khampepe J, Madlanga J, Mathopo AJ, Mhlantla J, Theron J and Victor AJ 
concurring), the Constitutional Court held that the acknowledgment of debt related to 
the amount advanced by the Land Bank to Westside in terms of the invalid loan 
agreement.  The Court distinguished the matter from Panamo on the basis that it 
concerns the question of whether a deed of suretyship (rather than a mortgage 
bond) can establish accessory liability in respect of the compromise of an unlawful 
principal obligation (rather than a valid enrichment claim).  While the 
acknowledgment of debt could have entailed a valid compromise, such as the 
compromise of an enrichment claim, the Court found that it was invalid in this case 
because the acknowledgment of debt sought to perpetuate the original invalidity of 
the loan agreement.  The Court accordingly held that there is no valid claim against 
Westside in terms of the acknowledgment of debt, and thus also no valid claim 
against the sureties.  In the result, the appeal was upheld with costs. 

Ex Parte: Knoop (9904/2017) [2019] ZAKZDHC 25 (31 October 2019) 

Estate account-confirmed-the authorities indicate that even though the liquidation 
and distribution account may be closed, precluding the re-opening, this does not 
prevent a damages claim arising from fraud which may have been subsequently 
discovered. 

The applicant launched an urgent application, ex parte, on 18 September 2017 for 
an order in the following terms:  that the Master’s insolvent file Estate: Sagadava 
Naidoo (‘the insolvent’), Master’s Reference No.637/2000, be re-opened;  that 
insofar as may be necessary, all of the powers which the firm, Schoerie and Hayes, 
previously enjoyed qua trustees, be re-vested  

in    the    Applicant    and    the    firm,   Manci   Knoop  Financial Services, including 
but not limited 
To:  bringing   or   defending   in   the   name   and on   behalf of    the    creditors  an
y  action  or   other   legal   proceeding   of   a   civil   nature,   and,  subject  to  the  p
rovisions  of  any   law   relating   to   criminal 
procedure,    any     criminal     proceedings,     including     any     urgent   legal 
proceedings for the recovery of outstanding accounts; 
compromising  or   admitting   any   claim   or   demand   against   the insolvent 
estate including an unliquidated claim; 
making   any   arrangement   with   creditors,   including   creditors   in   respect of 
unliquidated claims; 
selling  any  movable  and   immovable   property   found   to   be   the  property    of 
   the    insolvent    estate    by    public    auction,     public  tender or private contract 
and to give delivery thereof; etc 

 [2]       In proceeding to lay a basis for the ex parte application, the applicant 
(‘Knoop’) contends that inasmuch as this court granted an order placing the 
insolvent (‘Sagadava’) under sequestration, pursuant to a ‘friendly sequestration’, it 
retained jurisdiction in matters pertaining to Sagadava’s insolvent estate. By way of 



background, in 2000 Knoop was a partner at the firm Schoerie and Hayes. Mr 
Schoerie was appointed, in his personal capacity, as the trustee in the insolvent 
estate of Sagadava. Schoerie has since passed away but Knoop contends that he 
was entrusted with the administration of the estate and had personal knowledge of 
all matters relating to it. It is common cause that the insolvent was rehabilitated on 1 
November 2010 and that the Master’s file, in respect of the insolvent estate under 
reference number N637/2000, was closed. Knoop contends that on account of fraud 
committed by the insolvent, the Master’s file should be re-opened by order of this 
Court and that ‘he and his firm’ be ‘revested’ with the powers and obligations of a 
trustee so that he can fulfil his obligations to creditors in the estate. The ex parte 
application brought by Knoop on was granted on 18 September 2017. 

[3]       The application presently before court is an application by Sagadava in terms 
of uniform rule 6(12)(c) to reconsider the ex parte order. As will become apparent 
from what follows below, the reconsideration application challenges Knoop’s 
authority to bring the ex parte application, as well as the authority of the Court to 
grant an order appointing a trustee to an insolvent estate. In addition, Sagadava 
contends that there are no creditors in whose interest Knoop purports to act and that 
he has never liaised with any of the original creditors in the estate prior to bringing 
his application. The second intervening party, Sivaraj Naidoo (‘Sivaraj’) is 
Sagadava’s brother. It is contended by Sagadava that Knoop is acting with an 
ulterior motive to favour the interest of Sivaraj, with whom Sagadava is embroiled in 
lengthy litigation over assets which were concealed during the insolvency enquiry in 
a stratagem devised by the two brothers to the prejudice of creditors. The scheme 
entailed, on Sagadava’s version, that certain assets would be held by Sivaraj as a 
nominee, thereby still allowing Sagadava to retain beneficial ownership. As a result 
of the assets being hived off to Sivaraj, Sagadava was able to plead an inability to 
pay maintenance to his wife and children in the course of divorce proceedings. 
According to him, this scheme was hatched with the collusion of an attorney.  The 
plan entailed that once Sagadava was rehabilitated, the property would be returned 
to him. However, litigation between Sagadava and Sivaraj ensued when the latter 
refused to return ownership of the properties to his brother in accordance with their 
plan. 

 [22]       There is a further reason why Knoop’s appointment is tenuous. It was 
contended by Mr Redman that Knoop’s deceased partner, Mr Schoerie, was 
appointed de jure the trustee of Sagadava’s insolvent estate, but Knoop was 
the person who was de facto the trustee. In support of the argument that 
Knoop’s appointment should stand, it was submitted that it was Sagadava who 
joined Knoop in the various applications, and even from his own understanding, 
considered or believed that Knoop was the trustee of his insolvent estate. The fact 
of the matter is that the trustee was Mr Schoerie, not his firm nor his partner, 
Knoop. An error on the part of Sagadava or his attorneys does not rescue the 
situation for Knoop, nor can it serve to clothe him with a mantle that was never 
bestowed on him. Mr Harpur submitted that a corporate body, in terms of Section 
55(h) of the Act, is precluded from acting as a trustee. On that basis, it was not 
possible to re-vest Knoop and his firm with powers that Schoerie and Hayes 
purportedly held. The late Mr Schoerie was appointed trustee, not his firm. Where 
the sole trustee has died, as Mr Schorie did in March 2013, the procedure would 
have been for the Master, in terms of section 62(2) of the Act, to convene a meeting 
of creditors to elect a new trustee. This was never complied with. For this reason as 



well I am satisfied that the order appointing Knoop or his firm as trustees, cannot 
stand. 

[23]       Sagadava’s next challenge against the ex parte order is that a consequence 
of rehabilitation was to put an end to his sequestration, particularly as the creditors in 
the insolvent estate were paid a dividend. As I understand the provisions of s 112 of 
the Act, where a dividend has been paid (in this case to SARS), and confirmed in the 
final liquidation and distribution account, that is the end of the matter and it is not 
permissible to re-open the account. Consequently, upon the effluxion of the 10 years 
after  his  estate  was  sequestrated,  Sagadava’s  estate  re-vested  in  him.    It was 
submitted that it is only if he wilfully concealed assets from the reach of the 
insolvency enquiry that an aggrieved creditor whose claim was not settled in terms of 
a dividend would have locus standi to bring an application against the insolvent. 

 [35]       To the extent that Knoop relies on Sagadava’s fraudulent non-disclosure of 
his assets during the insolvency enquiry and their concealment from his ex-wife in 
the course of their divorce proceedings, Mr Harpur disputed the reliance on the 
proposition that ‘fraud unravels all’. As persuasive as it may be to dismiss 
Sagadava’s submissions because of his prior concealment, counsel submitted with 
reference to Absa Bank Ltd v Moore and another 2017 (1) SA 255 (CC), para 39 
where Cameron J pointed out the following: 

‘And Brusson cannot avoid being bound by relying on its own fraud to invalidate the 
loan agreement. Still less can a third party – the Bank – disregard the loan 
agreement because of Brusson’s fraud. The maxim is not a flame-thrower, withering 
all within reach. Fraud unravels all directly within its compass, but only between 
victim and perpetrator, at the instance of the victim. Whether fraud unravels a 
contract depends on its victim, not the fraudster or third parties.’ 

  

[36]       The ‘victims’ who would have suffered as a result of Sagadava’s 
concealment would have been the original creditors in the insolvency – his ex-wife, 
children and SARS. None of those creditors were consulted by Knoop before the 
ex parte application and none of these ‘victims’, including SARS, sought to be 
joined as interested parties to the litigation. Sagadava has put up proof that the 
individual creditors have waived their claims and SARS has certified that his tax 
affairs are in order. Knoop’s contention of the fraud perpetrated by Sagadava does 
not assist him in proving his locus standi for bringing the ex parte application, or for 
any wider purpose in bringing the application. Moreover, the court in Central 
African Building Society v Pierce NO 1969 (1) SA 445 (RA) held that: 

‘. . . the confirmation of a distribution account has the effect of final sentence; it has 
precisely the same effect as a judgment of a court, and, before another court can go 
behind such a judgment, application must be made to have it set aside’. 

 [37]       In the final analysis, I am satisfied that the reconsideration application must 
succeed. The ex parte order granted was a nullity in as much as the Master and not 
the court has the power to appoint trustees to an insolvent estate, albeit this case 
concerned the re-opening of an insolvent estate. Knoop was re-vested with powers 
he never originally had. His basis for bringing the application, no matter how 
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opprobrious the conduct of the insolvent may have been, does not clothe him in  law 
with authority to bring the application, especially where there is no basis to do so 
under s 112 of the Act. For all of these reasons, the order secured by Knoop should 
be set aside.  I am not persuaded that I should grant any relief to amend the ex parte 
order. 

 [38]       As regards costs, Sagadava has been successful in the reconsideration 
application as a result of which the ex parte order must be set aside. As a general 
rule, costs should follow the result, which would result in Knoop and Sivaraj being 
liable for Sagadava’s costs. All of the parties in this matter appear to be mired in 
controversy. Sagadava and his brother Sivaraj are embroiled in a bitter dispute over 
certain immovable property which appears to have passed ownership under 
circumstances best described as dubious. Knoop has been accused of initiating this 
application to bolster the strength of Sivaraj’s case in his litigation against Sagadava. 
This court still has no clarity as to why Knoop elected to bring the urgent application 
on an ex parte basis for his appointment as trustee and for the re-opening of the 
insolvent estate file. The authorities indicate that even though the liquidation and 
distribution account may be closed, precluding the re-opening, this does not prevent 
a damages claim arising from fraud which may have been subsequently discovered. 
In the exercise of my discretion, I am of the view that each party should bear their 
own costs. 

 [39]       I make the following order : 

  

1.         Sagadava Naidoo is granted leave to intervene as a party to the 
application brought by the applicant; 

2.         Sivaraj Naidoo is granted leave to intervene in the re-consideration 
application brought by Sagadava Naidoo; 

3.         The ex parte order granted in favour of the applicant on 18 
September 2017 against Sagadava Naidoo is reconsidered and set 
aside; 

4.        Each party is to pay its own costs. 

  

 Nedbank Limited v Master of the High Court and Another (43581/16) [2019] 
ZAGPJHC 393 (31 October 2019) 

Business rescue– business rescue proceedings – whether, when business rescue 
proceedings converted to liquidation, business rescue practitioner’s claim for unpaid 
remuneration and expenses enjoys a preference over all creditors, secured or 
unsecured. Diener No v Minister of Justice and Correctional Services and 
others 2018 (2) SA 399 (SCA) ([2018] All SA 317 (SCA)) and Diener No v Minister of 
Justice and Correctional Services and others   2019 (2) BCLR 214 (CC) (2019 (4) 
SA 374 (CC) followed and applied. 
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This case concerns the claim for remuneration and expenses of a business rescue 
practitioner when business rescue has failed and been converted into a liquidation, 
and particularly the order of preference of the BRP’s claim on the liquidation of the 
company concerned, which question the Supreme Court of Appeal resolved 
in Diener No v Minister of Justice and Correctional Services and others 2018 (2) SA 
399 (SCA) ([2018] All SA 317 (SCA)) prior to the hearing of this matter.  The 
judgment of the Supreme Court of Appeal was endorsed by the Constitutional Court 
in Diener No v Minister of Justice and Correctional Services and others   2019 (2) 
BCLR 214 (CC) (2019 (4) SA 374 (CC), also prior to the hearing of this matter.  

[2] The first respondent, the Master of the High Court, Johannesburg (the Master), 
nevertheless persisted in his opposition to the relief claimed by the applicant, 
Nedbank Limited (Nedbank), a secured creditor with a claim in the amount of R19 
993 324.60 against the company in liquidation, Fima Films SA (Pty) Ltd (Fima), for 
the review and setting aside of the decision and direction of the Master- 

‘. . . issued on 23 November 2016 in relation to the first and final liquidation 
and distribution account in respect of Fima Films SA Proprietary Limited (in 
liquidation) (Master’s reference no. G20419’14 (‘the company in liquidation’), 
signed by and on behalf of the joint liquidators of the company in liquidation 
on 11 May 2016 (‘the revised L&D account’)’. 

[3] The facts are essentially common cause.  In 2010, Nedbank lent and advanced 
funds to Fima, which loan was secured by a mortgage bond registered in favour of 
Nedbank over certain immovable property owned by Fima (the encumbered 
property).  On 9 October 2013, Fima was placed under supervision and business 
rescue proceedings commenced.  The second respondent, Atka Trading 223 (Pty) 
Ltd t/a Holboth Business Solutions, an entity controlled by Mr Basil Anthony Holboth, 
was appointed as the business rescue practitioner (the BRP). 

[4] In July 2014, the business rescue proceedings were superseded by a final 
liquidation order.   Ms Tracy Hill N.O. and Mr Bhadrish Daya N.O. were appointed 
joint liquidators of Fima (the joint liquidators).  At the first meeting of creditors on 3 
March 2015, Nedbank proved its claim in the amount of R19 993 324.60 arising from 
its loan to Fima, which claim is secured by the mortgage bond registered in favour of 
Nedbank over the encumbered property, and the BRP proved his claim in the 
amount of R706 873.59 for his remuneration and expenses during the business 
rescue proceedings.  

[5] The joint liquidators prepared a first and final liquidation and distribution account, 
which they lodged with the Master on 1 March 2016 (the initial L&D account).  The 
initial L&D account reflects the BRP’s claim as a ‘Super Preferent’ claim to be paid 
from the proceeds of the sale of the encumbered property, before Nedbank’s 
secured claim.  The joint liquidators sent a circular to the proved creditors advising 
that the account would lie open for inspection until 25 March 2016. 

 [14] In rejecting an identical contention upon which the Master in this instance 
sustained the objection of the BRP, the Supreme Court of Appeal 
in Diener (per Plasket AJA), inter alia, held as follows: 

‘[42] . . . Section 135 concerns itself with post-commencement finance and it 
is in this context, i.e. while business rescue proceedings are in place, that it 
creates a set of preferences for the payment by the company of certain of its 
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unpaid debts. It does so as part of the regulation of the affairs of the financially 
distressed company. It is only s 135(4) that is concerned with the 
consequences of a failed business rescue, retaining the preferences created 
in respect of post-commencement finance on liquidation, subject only to the 
costs of liquidation.  This section, to the limited extent that it has to do with 
liquidation, says nothing of the ‘super-preference’ contended for over secured 
assets. To the contrary, it creates in favour of those claims listed in the 
section, a preference over unsecured claims.  . . . 

[43] Section 143 is also not concerned with liquidation. Instead, it regulates 
the BRP’s right to remuneration during business rescue proceedings: it 
concerns the tariff in terms of which BRP’s are remunerated; the additional 
contingency-based remuneration that the BRP may negotiate, and safeguards 
in that respect; and the BRP’s claim for unpaid remuneration, which ranks ‘in 
priority before the claims of all other secured and unsecured creditors’. The 
reference to secured and unsecured creditors in the section must, in my view, 
be understood to be a reference back to s 135: to those persons who have, or 
have been deemed to have, provided the company with post-commencement 
finance, both secured and unsecured, and not to the company’s pre-business 
rescue creditors. Simply put, the preference operates within this limited 
context.  Henochsberg’s commentary, referred to in paragraph 37 above, 
seen in proper perspective, is consonant with the conclusion. 

. . . 

[49] For these reasons, I conclude that s 135(4) and s 143(5), whether taken 
individually or in tandem, do not create the ‘super-preference’ contended for 
on behalf of Diener. Section 135(4) provides to the BRP, after the conversion 
of business rescue proceedings into liquidation proceedings, no more than a 
preference in respect of his or her remuneration to claim against the free 
residue after the costs of liquidation but before claims of employees for post-
commencement wages, of those who have provided other post-
commencement finance, whether those claims were secured or not, and of 
any other unsecured creditors. 

[15] Where business rescue proceedings are superseded by a liquidation, as in this 
instance, the business rescue practitioner’s claim for unpaid remuneration and 
expenses is against the free residue of the estate and ranks ahead of the claims of 
post-commencement financiers (including employees in respect of post-
commencement wages) and ahead of other unsecured creditors.  The business 
rescue practitioner’s claim, however, is not to be met from the proceeds of an asset 
subject to security, which pre-dates the business rescue proceedings.  (If the 
proceeds of the secured asset exceed the claim of the creditor holding security over 
the asset, the surplus will fall into the free residue.) This legal position is now 
conceded by the Master in these proceedings. 

[16] But the Master nevertheless persists in his opposition to the relief claimed in this 
application based on an in limine point that did not form part of his reasoning in 
sustaining the BRP’s objection nor raised before the filing of his answering 
affidavit.  The argument is this:  Based on Nedbank’s objection, the joint liquidators 
amended the initial L&D account, and submitted a revised one that reduced the 
super preferent status of the BRP’s claim for remuneration and expenses, which 
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objection and revision were not in compliance with the provisions of subsections (1) 
and (2) of s 407 of the 1973 Companies Act, and therefore invalid.  Those 
provisions, it is argued, require the objection to be lodged with the Master (and not 
the liquidator) and if the Master is of the opinion it should be sustained, for the 
Master to direct the liquidator to amend the account (and not the liquidator to amend 
it of his or her own accord).  It is argued that only the initial L&D account is 
accordingly valid, and not the revised one.  This application, therefore, so the 
argument continues, is premature and the matter ought to be referred back to the 
Master for ‘adjudication’.  This argument, in my view, has no merit. 

[17] The requirements of s 407 of the 1973 Companies Act have been met.  The 
BRP lodged an objection to the revised L&D account (as contemplated in s 
407(1));  the Master sustained the BRP’s objection and directed the joint liquidators 
to amend the account (as provided in s 407(2));  and Nedbank, being aggrieved by 
the Master’s decision brought the present application to this court (as contemplated 
in s 407(3)).  The Master knew – because the joint liquidators’ submissions to the 
Master clearly set this out – that the revised L&D account was a revised account and 
that the revisions to the initial L&D account had come about because of the 
representations made on behalf of Nedbank directly to the joint liquidators.  The 
Master did not suggest that the revised L&D account was for any reason invalid or 
that the initial L&D account was the only valid one.  Instead, he dealt with the 
objection to the revised L&D account as contemplated in s 407, and sustained the 
objection.  

[18] I am of the view, therefore, that the Master’s opposition to the relief claimed in 
this application became unreasonable once the Constitutional Court had delivered 
judgment in Diener on 29 November 2018, and he should then have withdrawn the 
opposition.  The costs order I propose to make reflects this view. 

[19] In the result the following order is made: 

(a) The decision and direction of the first respondent issued on 23 November 
2016, in relation to the revised first and final liquidation and distribution 
account in respect of Fima Films SA Proprietary Limited (in liquidation) 
(Master’s reference no. G20419’14) (‘the company in liquidation’), signed by 
and on behalf of the joint liquidators of the company in liquidation on 11 May 
2016, is hereby reviewed and set aside. 

(b) The first respondent is to pay the costs which the applicant incurred in 
respect of the application as from 30 November 2018. 

 

Afrisam (South Africa) (Proprietary) Limited v Maleth Investment Fund 
(Proprietary) Limited (651/2018) [2019] ZASCA 139 (1 October 2019) 

Winding-up of a company – intervening voluntary winding-up does not extinguish a 
pending application for compulsory winding-up – where compulsory winding-up 
supersedes the pending voluntary winding-up provisions of s 340(2)(a) of the 
Companies Act 71 of 1973 apply – compulsory winding-up shall be deemed to have 
been effective from date of registration of the special resolution for the voluntary 
winding-up of a company. 
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Commencement of a winding- compulsory winding-up, the winding-up would be 
deemed to commence the date of presentation of the application for its winding-up. 
Section 348 of the Act -s 352(1) of the Act provides that the winding-up will 
commence on the date on which the special resolution for its winding-up is 
registered by the CIPC. 

Impeachable dispositions- in terms of the Insolvency Act-relevant date for these 
purposes is not the date of commencement of the winding-up of the company- The 
law of insolvency applicable to impeachment of dispositions as specified under s 
340(1) and 340(2)(a) is set out in ss 29 and 30 of the Insolvency Act. Section  

Winding up- Failure to give service-failure to give notice of the application does not 
take the matter further. Where a creditor seeks the winding-up and his application is 
not opposed by other creditors, the Court’s discretion is very narrow; for an unpaid 
creditor who cannot obtain payment and who brings his claim within the Act is, as 
against the company, entitled ex debito justitiae to a winding-up order; he is not 
bound to give the company time … 

 [1] At the heart of this appeal, is an unusual sequence of events in regard to the 
winding- up of a company unable to pay its debts. Briefly summarised, an application 
for compulsory winding-up was brought but, before any order was granted, the 
company was placed in voluntary winding-up. That continued for some eighteen 
months after which the company was compulsorily wound-up in terms of the original 
application. The liquidators have pursued an action to set aside certain dispositions 
made by the company prior to its winding- up. They do this in terms of certain 
provisions of the Insolvency Act 24 of 1936 (the Insolvency Act) one of which is 
more onerous as regards the onus of proof for the recipient of the disposition, while 
the other is, from the same perspective, more onerous for the liquidators. 
Determining which date applies determines under which statutory provisions the 
dispositions can be attacked. 

[2] On 4 December 2015 the Gauteng Division of the High Court, Johannesburg (the 
high court) (Windell J) granted a court order that a company, Cemlock Cement (Pty) 
Ltd (Cemlock), be finally wound up ‘with effect from 31 October 2013’. The order was 
granted at the instance of one of Cemlock’s creditors, Maleth Investment Fund (Pty) 
Ltd (Maleth). At the time, Cemlock had been in voluntary liquidation for just over 18 
months. Subsequent to the grant of the December 2015 court order, the appellant, 
Afrisam South Africa (Pty) Ltd (Afrisam), also a creditor of Cemlock, launched an 
application in the same court seeking to intervene in the winding-up application and 
that the December 2015 order be rescinded. The high court (Makume J) dismissed 
the application. Afrisam now appeals, with leave of the high court, against the 
dismissal of its application. 

  

Background 

[3] The events around Cemlock’s winding-up started on 31 October 2013 when 
Maleth presented an application before the high court, seeking an order that 
Cemlock be wound up as it was unable to pay its debts.[1] On 15 November 2013 
Cemlock filed its notice of intention to oppose the winding-up application. It also 
delivered a notice of application for security for costs. 
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[4] The opposition to the winding-up application prompted Maleth to invoke ‘step-in- 
rights’ that it had under a ‘cession and pledge agreement’ which it had concluded in 
2011 with Cemlock’s director, Stuart Paget. The cession and pledge agreement 
provided for a loan of (moneys) by Maleth to Cemlock’s sole shareholder, Scarab 
Investment Holdings (Pty) Ltd (Scarab). Also, under that agreement, all rights, title 
and interest to shares in Scarab were ceded to Maleth as security for the loans. 

[5] Breaches under the cession and pledge agreement, and an application by the 
Standard Bank of South Africa Limited for the winding-up of Cemlock, paved the way 
for Maleth to invoke its step-in-rights and acquire all the shares in Scarab and the 
shares held by Scarab in Cemlock. On 14 November 2013 Maleth exercised the 
newly acquired voting rights in Scarab and Cemlock to appoint two new directors, 
Brendan Harmse and Rishendrie Thanthony, to Scarab’s and Cemlock’s boards. On 
25 November 2013 the newly appointed directors voted to remove Paget as 
Scarab’s and Cemlock’s director. On 17 January 2014, under the newly installed 
directors, Cemlock withdrew its opposition to its compulsory winding-up. It also 
withdrew its application for security of costs. 

[6] On 23 January 2014 another creditor of Cemlock, Carlbank Mining Contracts 
(Pty) Ltd (CMC), brought an application in the high court for Cemlock’s compulsory 
winding-up. However, on 12 March 2014, the eve of the hearing of that application, 
an agreement was reached between CMC and Scarab, which led to the 
postponement of CMC’s application. On the same day Scarab passed a special 
resolution that Cemlock be placed under ‘a creditors’ voluntary winding-up’ in terms 
of s 349, read with s 351(1), of the Companies Act 61 of 1973 (the Act). The 
resolution was registered with the Companies and Intellectual Property Commission 
(CIPC) on the same day, thus placing Cemlock under voluntary winding-up in terms 
of s 349 of the Act.[2] 

[7] About a year later, on 18 March 2015, Maleth filed what it termed a ‘conversion 
application’ in which it sought to have the voluntary winding-up converted to a 
compulsory winding-up which would be effective from 31 October 2013, the date on 
which it had presented its original winding-up application. Essentially, this unusual 
conversion application sought to rekindle the original winding-up application 
launched by Maleth, and, at the same time, convert the voluntary winding-up into a 
revived compulsory winding-up. Although in the conversion affidavit Maleth asserted 
that the pending voluntary winding-up should be set aside, no order to that effect 
was sought in the conversion notice of motion. It is this conversion application that 
led to the December 2015 order by Windell J. 

[8] Three liquidators were appointed pursuant to the December 2015 court order. 
Subsequent to their appointment they instituted proceedings against Afrisam, 
seeking to recover as impeachable dispositions, moneys paid to it by Cemlock prior 
to 31 October 2013. There were two sets of payments – first, those made by 
Cemlock between 1 May 2013 to 31 October 2013, amounting to R62 297 826,77, 
which allegedly constituted voidable preferences to Afrisam in terms of s 29 of 
the Insolvency Act 24 of 1936, and secondly, amounts totalling R191 352 419,41 
paid by Cemlock to Afrisam during the period 1 November 2012 to 31 October 2013, 
which were alleged to constitute undue preferences in terms of s 30(1) of 
the Insolvency Act. It was subsequent to the institution of the action by the 
liquidators of Cemlock that Afrisam launched the application in the high court 
seeking to set aside the winding-up order of December 2015. 
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[9] In its application for rescission, Afrisam bemoaned the granting of the winding-up 
order on the back of the 2013 application. It contended that the December 2015 
order should never have been granted because the 2013 application was either 
tacitly withdrawn or abandoned, or Maleth had waived its rights in relation thereto 
when the voluntary winding- up was effected in March 2013. There was, therefore, 
no winding-up application to revive, and the conversion application was, in fact, a 
new application for compulsory winding-up. Afrisam then took issue with the fact that 
it was never given notice of that new (conversion) application despite being a known 
interested party as one of Cemlock’s creditors. For this reason it contended that the 
2015 winding-up order fell to be rescinded as it was erroneously sought and 
erroneously, granted without it being given due notice. Alternatively, the order was 
liable to be set aside on the basis of either iustus error, exceeding the court’s 
jurisdiction, or grounds sufficient to justify restitutio in integrum. 

[10] It was not in dispute however, that the payments the liquidators seek to recover 
had, indeed, been made to Afrisam. It was also not in dispute that the first set of 
payments were made at a time when Cemlock’s liabilities exceeded its assets and 
that it was proper that it be wound up. For this reason Afrisam had not opposed the 
original application when it was launched in October 2013. In the end, the nub of 
Afrisam’s discontent with the December 2015 court order was that it disregarded the 
intervening voluntary winding-up when determining the commencement date for the 
compulsory winding-up. 

[11] On the other hand, Maleth insisted that it had always intended to pursue its 
original application and to preserve 31 October 2013 as the effective winding-up 
date. The voluntary winding-up was merely a strategy to avoid 24 January 2014, on 
which CMC presented its application for Cemlock’s winding-up, being the 
commencement date for the winding-up. The intention was to later convert the 
voluntary winding-up to a compulsory winding-up such that it would be effective from 
31 October 2013. 

[12] In dismissing Afrisam’s application the high court determined the issue as one 
grounded in waiver. It reasoned that in facilitating Cemlock’s voluntary winding-up in 
March 2014 Maleth had not waived its rights under the original application. The court 
found that the evidence supported Maleth’s stated intention to preserve 31 October 
2013 as the effective date for the winding-up. Such evidence, according to the court, 
lay in the active role played by Maleth in frustrating Cemlock’s opposition to its 
compulsory winding-up, discouraging CMC from proceeding with its application, re-
instating its own application and facilitating the interrogatories under s 417 of the Act. 

  

Commencement of winding-up 

[13] It is desirable to say something about the commencement of a winding-up even 
though, at the end of the day, that is not the decisive issue in this case. In the case 
of a compulsory winding-up, the winding-up would be deemed to commence on 31 
October 2013, the date of presentation of the application for its winding-up. Section 
348 of the Act provides that the winding-up of a company by the court shall be 
deemed to commence at the time of presentation of the application for the winding-
up. Had nothing else intervened, when the winding-up order in this case was granted 
on 15 December 2015, the winding-up would have been deemed to have 



commenced on 31 October 2013. That was in accordance with the order of Windell 
J. 

[14] The position is different in the case of a company that is being wound up in 
consequence of a voluntary winding-up. There is then no application to the high 
court for a winding-up order. However, it is still necessary for a variety of purposes, 
not least the date of commencement of the concursus creditorum, to know when the 
winding-up commenced. Accordingly s 352(1) of the Act provides that the winding-up 
will commence on the date on which the special resolution for its winding-up is 
registered by the CIPC 

 [15] This case was largely argued on the basis that we had to choose between one 
of these two dates as the date of commencement of the winding-up. That was, 
however, incorrect. The reason is that the section that governs the determination of 
the relevant date for the purposes of setting aside dispositions made before the 
winding-up commences contains a special provision for determining the relevant 
date. That date is not the date of commencement of the winding-up, save as a 
matter of coincidence. In the peculiar factual circumstances of this case it may be 
that the date of commencement of the winding-up will have changed between the 
period of its voluntary winding-up and it subsequent compulsory winding-up, but it is 
unnecessary for us to consider that possibility or to pronounce upon it. We are only 
concerned with proceedings to set aside impeachable dispositions in terms of 
the Insolvency Act. The relevant date for these purposes is not the date of 
commencement of the winding-up of the company. Accordingly this judgment does 
not deal with the difficult question of when for the purposes of the winding-up of 
Cemlock the winding-up commenced. 

  

Impeachable transactions 

[16] Section 339 of the Act provides that in the winding-up of a company that is 
unable to pay its debts, the provisions of the law relating to insolvency shall, in so far 
as they are applicable, be applied mutatis mutandis in respect of any matter not 
specifically provided for by the Act. Against this background s 340 of the Act 
regulates the impeachment of dispositions made by a company prior to its winding-
up. The section provides that: 

‘(1) Every disposition by a company of its property which, if made by an individual, 
could, for any reason, be set aside in the event of his insolvency, may, if made by a 
company, be set aside in the event of the company being wound up and unable to 
pay all its debts, and the provisions of the law relating to insolvency shall mutatis 
mutandis be applied to any such disposition. 

(2) For the purpose of this section the event which shall be deemed to correspond 
with the sequestration order in the case of an individual shall be- 

(a) in the case of a winding-up by the Court, the presentation of the 
application, unless that winding-up has superseded a voluntary winding-up, when it 
shall be the registration in terms of section 200 of the special resolution to wind up 
the company; 

(b) in the case of a voluntary winding-up, the registration in terms of section 200 of 
the special resolution to wind up the company; 
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(c) . . .’ (Emphasis supplied) 

[17] The need to have a special deeming provision in regard to the date 
corresponding with the date of sequestration of an insolvent, arises from the terms of 
the statutory provisions in the Insolvency Act dealing with voidable and undue 
dispositions. The law of insolvency applicable to impeachment of dispositions as 
specified under s 340(1) and 340(2)(a) is set out in ss 29 and 30 of 
the Insolvency Act. Section 29 of that Act regulates voidable preferences as follows: 

‘Every disposition of his property made by a debtor not more than six months before 
the sequestration of his estate or, if he is deceased and his estate is insolvent, 
before his death, which has had the effect of preferring one of his creditors above 
another, may be set aside by the Court if immediately after the making of such 
disposition the liabilities of the debtor exceeded the value of his assets, unless the 
person in whose favour the disposition was made proves that the disposition was 
made in the ordinary course of business and that it was not intended thereby to 
prefer one creditor above another.’ (Emphasis added.) 

The date of sequestration 

[21] As is evident from s 340(2)(a),[5] the Act envisages replacement of a voluntary 
winding-up with a compulsory winding-up. That section then provides, in terms, that 
where a compulsory winding-up order replaces a voluntary winding-up, the deemed 
date of commencement shall be the date of registration of the special resolution for 
the winding-up as provided in s 200 of the Act, rather than the date of presentation of 
the application for compulsory winding-up. This means that the six month period for 
impeachable transactions will be determined with reference to the date of registration 
of the special resolution to wind up the company, rather than the date of presentation 
of the winding-up application. 

[22] Other sections in the Act that envisage the replacement of a voluntary winding-
up by a compulsory winding-up court order include s 346(1)(e) of the Act, which 
expressly provides as follows in regulating who may apply to court for a winding-up 
order: 

‘(1) An application to the Court for the winding-up of a company may, subject to the 
provisions of this section, be made- 

(a) by the company; 

(b) … 

(e) In the case of any company being wound up voluntarily, by the Master or any 
creditor or member of that company…’ (Emphasis supplied). 

[23] Also, in terms of s 347(4)(a) of the Act: 

‘Where the application is presented to the Court by – 

(a) any applicant under section 346 (1) (e), the Court may in the winding-up order or 
by any subsequent order confirm all or any of the proceedings in the voluntary 
winding-up.’ 

[24] The facts in this case fit squarely within the provisions of the Act referred to 
above, particularly s 340(2)(a). The December 2015 winding-up order superseded 
the voluntary winding-up that had commenced in March 2014. It follows, therefore, 
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that in terms of s 340(2)(a) the effective date of Cemlock’s winding-up was the date 
of registration of the special resolution, i.e 12 March 2014 and not 31 October 2013. 

[25] While this disposes of the appeal, it is appropriate to deal with a submission by 
the appellant that a compulsory winding-up order cannot be obtained unless the 
voluntary winding-up has been set aside. In King Pie Holdings (Pty) Ltd v King Pie 
(Pinetown) (Pty) Ltd; King Pie Holdings (Pty) Ltd v King Pie Durban (Pty) Ltd[6] the 
court was confronted with similar issues, except that, unlike in this case, a 
provisional winding-up order had been granted in the compulsory winding-up 
proceedings. The applicant had launched court proceedings for the winding-up of 
each of the two respondents and had obtained a provisional winding-up order in 
respect of each of them. Each of the respondents subsequently passed a special 
resolution for its voluntary winding-up. On the return date, the court had to decide: (i) 
whether section 359(1)(a) of the Act had the effect of suspending the applications for 
compulsory winding-up of the respondents from the date of commencement of the 
voluntary winding-up; (ii) whether it was necessary before proceeding with the 
applications for compulsory winding-up, to stay or set aside the voluntary winding-up; 
(iii) whether a compulsory winding-up order ought to replace the voluntary winding-
up; and (iv) what order for costs would be appropriate in the circumstances. 

[26] Although the provisions of s 354 are not central to the issues in this appeal, 
certain findings made by the court in King Pie are relevant. Section 354 of the Act 
provides that: ‘(1) The Court may at any time after the commencement of a winding-
up, on the application of any liquidator, creditor or member, and on proof to the 
satisfaction of the court that all proceedings in relation to the winding-up ought to be 
stayed or set aside, make an order staying or setting aside the proceedings or for the 
continuance of any voluntary winding-up on such terms and conditions as the Court 
may deem fit. 

(2) The Court may, as to all matters relating to a winding-up, have regard to the 
wishes of the creditors or members as proved to it by any sufficient evidence.’ 

[27] In King Pie, the Court held that a voluntary winding-up of a company was no bar 
to the launching of an application for its compulsory winding-up. That application for 
winding- up did not constitute ‘civil proceedings’ as envisaged in s 354, and therefore 
no stay of the voluntary winding-up process was consequential therefrom. The court 
also held that it had a wide discretion to set aside the pending voluntary winding-up 
process; but it was not necessary to have the voluntary winding-up set aside before 
an application for compulsory winding-up could be launched. However, on the facts 
before it, the Court found that it was in the interests of the creditors that the voluntary 
winding-up of each company be set aside and that the provisional winding-up order 
be confirmed. 

[28] The decision of the court in King Pie is consistent with the provisions of the Act, 
which allude to the granting of a winding-up court order in the context of a pending 
voluntary winding-up. The wide discretion which the court has when considering that 
application was described in Ward & another v Smit & others: In re Gurr v Zambia 
Airways Corporation Ltd[7] as follows: 

‘The language of the section is wide enough to afford the Court a discretion to set 
aside a winding- up order both on the basis that it ought not to have been granted at 
all and on the basis that it falls to be set aside by reason of subsequent events.’ 
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As shown above, the wide discretion of a court when considering an application for 
winding- up is specifically given under s 347(4)(a), that the court ‘may in the winding-
up order or by a subsequent order confirm all or any of the proceedings in the 
voluntary winding-up.’ (Emphasis supplied) 

[29] Were it necessary for the voluntary winding-up to be set aside before granting 
an order of compulsory winding-up, confirmation of the proceedings under the 
voluntary winding-up would be an anomaly. The setting aside of Cemlock’s voluntary 
winding-up was therefore not necessary. Those proceedings could be set aside if the 
court, in the exercise of its discretion, found that it was necessary to do so. 

[30] Further, there is no indication in the Act that the voluntary winding-up process 
extinguishes pending compulsory winding-up proceedings, such as the court 
applications that were pending against Cemlock in March 2014. There can be no 
basis for an applicant, who opts not to proceed for the time being with their 
application for compulsory winding-up pending a parallel winding-up process, to be 
divested of its application of their rights under that application. That is why, when a 
provisional winding-up order has been granted by the court, a creditor who believes 
that the provisional winding-up order may not be confirmed, may on the return day, 
seek leave to intervene in the winding-up proceedings. Also, if the applicant seeks to 
discharge the provisional winding-up order, an intervening creditor may be granted 
an extension of the rule to enable them to bring his own winding-up application. 

[31] However, once it is accepted that the determination of the date that for the 
purposes of setting aside dispositions is equivalent to the date of sequestration 
under is resolved in terms of s 340(2)(a) of the Act, the contention by Afrisam that 
Maleth withdrew, abandoned or waived its rights under the original application 
becomes irrelevant. Afrisam correctly did not persist with this submission. Even if the 
conversion application were to be considered to be a new application for winding-up 
as Afrisam insisted, in terms of s 340(2)(a), the commencement date for the winding-
up remained the date of registration of the voluntary winding-up resolution. 

  

Failure to give service 

[32] The complaint regarding the failure to give notice of the application does not 
take the matter further. Given the concession by Afrisam that, as far back as October 
2013, Cemlock was unable to pay its debts and the attempt by CMC to have 
Cemlock wound up there was ample evidence of the hopelessness of Cemlock’s 
circumstances. As Meskin puts it: ‘Where a creditor seeks the winding-up and his 
application is not opposed by other creditors, the Court’s discretion is very narrow; 
for an unpaid creditor who cannot obtain payment and who brings his claim within 
the Act is, as against the company, entitled ex debito justitiae to a winding-up order; 
he is not bound to give the company time …’ 

In this instance a case for the winding-up of Cemlock had been properly made out on 
the papers. 

[33] In any event, in terms of s 346A of the Act, service of a winding-up order, 
including a provisional winding-up order is required only in respect of trade unions, 
employees of the company, the South African Revenue Service; and the company 
itself, unless the application was made by the company. 



[34] In the result the following order is made: 

1 The appeal is upheld with costs, such costs to include the costs of two counsel. 2 
The order of the high court is set aside and replaced by the following: 

‘a) Leave is granted to the appellant to intervene in case no 40865/13. 

b) The order of Windell J dated 04 December 2015 is varied by the deletion of the 
words “with effect from 31 October 2013” in paragraph 1 thereof. 

c) The costs of this application are to be paid by the respondent including the costs 
consequent upon the employment of two counsel.’ 

 London and Others v Department of Transport, Roads and Public Works, 
Northern Cape and Others (1035/2018) [2019] ZASCA 144 (30 October 2019) 
 

Liquidation- locus standi of members to sue- liquidators were necessary parties who 
should have been joined in the litigation-  action for damages by shareholders – 
necessary averments – alleged breach of contractual duty owed to a company 
resulting in its liquidation – shareholders suing the other contracting party for 
damages representing loss of dividends – no allegation in particulars of claim that 
shareholders’ loss separate and distinct from that suffered by the company and 
caused by breach of a legal duty independently owed to shareholders – exception 
that particulars of claim not disclosing a cause of action rightly allowed by high court. 

The Supreme Court of Appeal (SCA) handed down judgment in an appeal against a 
decision of Northern Cape Division of the High Court, Kimberley (Vuma AJ) in which 
it dismissed the appeal of four Kimberley businesspersons (the appellants). The 
appellants, all of whom were shareholders in an entity known as Canton Trading 159 
(Pty) Ltd (Canton), sought to hold the Department of Transport, Roads and Public 
Works, Northern Cape (the Department) liable in damages for the losses allegedly 
suffered through breach of a legal duty alleged to be owed by the Department to the 
appellants. The appellants sought this relief through holding the Department alone 
liable, alternatively in solidum with the Premier of the Northern Cape (the Premier) as 
well as the MEC of the Northern Cape for Transport, Roads and Public Works (the 
MEC).  
 
On 27 January 2009, the Department and Canton concluded a written agreement. At 
issue was clause 32.1 thereof, which provided that Canton was permitted to cede its 
rights under the agreement to its principal financier, as security for Canton’s 
performance of its obligations to such principal financier, in respect of loan funding to 
be made available by the principal financier in respect of the written agreement. The 
clause contained a proviso which made Canton’s exercise of this power dependant on 
the prior written approval of the Department, which approval would not be 
unreasonably withheld.  
 
In February 2012 the appellants instituted proceedings against the Department. It was 
alleged that the loan funding arranged by Canton could not be released by the 
financier because the Department had withheld its consent unreasonably, which 
ultimately led to Canton’s demise. The appellants set out the projected profit which 
Canton would have made over the next five years and alleged that, but for the 
Department’s allegedly wrongful and negligent act, these amounts would have been 



realised and would have been declared to the appellants by way of dividends, and the 
appellants claimed these amounts in damages.  
 
In response thereto, the Department raised two special pleas – one of locus standi, 
that because the agreement was between the Department and Canton, only Canton’s 
liquidators had legal standing to sue; and secondly of non-joinder, that since Canton 
had been liquidated, and in the absence of an allegation that the liquidators had 
refused to institute action against the Department, the liquidators were necessary 
parties who should have been joined in the litigation. The appellants amended their 
particulars of claim by alleging that Canton’s liquidators had indeed refused the 
request to institute action against the Department and, further, that the liquidators 
would not be proceeding against the Department for any claims arising out of the 
parties’ agreement. Judgment on this issue was delivered on 6 February 2015, 
Williams J dismissing both of the special pleas with costs.  
 
The Department then brought a substantive application in terms of rule 33(4) of the 
Uniform Rules of Court, wherein it was averred that the appellants’ particulars of claim 
did not disclose a cause of action. The application was opposed by the appellants, 
who maintained that the particulars of claim do disclose a cause of action; that, in any 
event, such points were to be raised by way of an exception; and thirdly, that the issue 
sought to be advanced by the Department had already been decided by Williams J 
and was therefore res judicata. Matlapeng AJ held that the proper course would have 
been to except to the particulars under rule 23(1), but that there was nevertheless a 
degree of overlap between the objects of the two rules and thus granted the 
application, directing the question whether the appellants’ amended particulars of 
claim disclose a cause of action to be decided at the outset.  
 
After hearing argument on this question Vuma AJ found that it did not, thus upholding 
the Department’s exception, and gave the appellants 20 days to amend their 
particulars of claim. It was this finding that the appellants sought to overturn in the 
SCA. The two issues to be decided were whether the exception was rightly upheld, 
and, secondly, whether the high court was precluded from considering the merits of 
the exception because of the issue being res judicata 
 
The SCA reiterated the general principles that apply to the relationship between a 
company vis-à-vis its shareholders in respect of wrongs committed against the 
company.  
 
A company is a legal entity separate from its shareholders, which means that losses 
suffered by a company through breach of a duty owed to it can only be recovered by 
the company. A shareholder has no claim to recover a diminution in the value of its 
shareholding, or the loss of dividends it had anticipated, where that only reflects the 
loss suffered by the company. Secondly, if a wrong is committed not against the 
company but against the shareholder, the shareholder is entitled to sue in respect of 
that loss – even where the measure of the shareholder’s loss is the diminution in its 
shareholding. And thirdly, if a company suffers loss through breach of a duty owed to 
it, and a shareholder suffers separate and distinct loss to that suffered by the company, 
through breach of a duty owed independently to the shareholder, both the company 
and the shareholder may sue to recover the respective losses suffered by them, 



through breach of the separate duties owed to them, but neither may sue to recover 
the loss suffered by the other through breach of a duty owed to that other.  
 
The appellants failed to allege in their particulars of claim that their loss was separate 
and distinct from that suffered by Canton, caused by breach of a legal duty owed to 
them independently, and on this basis it was held that no cause of action had been 
disclosed. The exception was rightly upheld by the court of first instance. 
 
On the issue of whether the high court was precluded from considering the merits of 
the respondents’ exception due to the issue being res judicata, the SCA confirmed 
that the question was whether the issue raised in the Department’s application under 
rule 33(4) was the same as that raised in the Department’s special pleas. Counsel for 
the appellants submitted that Williams J made a definitive finding that a cause of action 
was disclosed in the appellants’ particulars of claim, for it was there held that the 
appellants’ claim was delictual as opposed to derivative, arising from the breach of a 
duty owed to the appellants, and that the liquidators had waived their right to be joined. 
Counsel for the Department contended that Williams J only had two issues to 
pronounce on, namely whether the appellants had locus standi and whether the 
liquidators were necessary parties to the litigation who had to be joined. The SCA 
agreed with the latter, holding that an affirmative finding on the issues of legal standing 
and non-joinder was not dispositive of the question whether a cause of action was 
disclosed in the appellants’ particulars of claim.  
 
The appeal was accordingly dismissed, with costs, and the period of 20 days which 
the high court granted the appellants to amend their particulars of claim was held to 
begin running from the date of the SCA judgment.  
 

C and C Restaurant Group (Pty) Ltd and Another v Townsend; Townsend v C 
and C Restaurant Group (Pty) Ltd (16527/19) [2019] ZAWCHC 141 (29 October 
2019) 

Winding up-provisional liquidation order-application for reconsideration 

This matter was heard in the Fast Track of the Motion Court on Thursday, 24 
October 2019. It involves the provisional liquidation of a company and is therefore by 
its nature urgent. Having come to a firm conclusion on the outcome of the application 
before me I intend making the order set out at the end of this judgment. In light of the 
urgency of the matter my reasons are relatively concise and I reserve the right to 
amplify them later should the need arise. I shall refer to the parties by name so as to 
avoid confusion. 

[2] On 17 September 2019, and under case number 16527/2019, Michael Russell 
Townsend (“Townsend”) lodged an application for the liquidation of a company 
known as C and C Restaurant Group (Pty) Ltd (“the Company”) on the basis that it 
was unable to pay its debts. His locus standi to bring the application is not in dispute: 
it is common cause that he is a creditor of the company in the amount of R6,5m. The 
application was served on the company at its registered office which is located at the 
offices of Gillan and Veldhuizen Attorneys in Westlake, Cape Town. These are the 
attorneys who represent Townsend in these proceedings and were responsible for 
the launching of the application to wind up the Company. 



[3] The sole shareholder and director of the Company is Stuart Jonathan Bailey 
(“Bailey”), a Cape Town businessman with offices in Gardens. Bailey and Townsend 
have a long history of personal and business association. Bailey was aware of the 
application to liquidate his company and had been consulted by Townsend in the 
run-up to the lodging of the application. However, given the events to which I shall 
refer hereunder, it would be fair to say that there is now no love lost between Bailey 
and Townsend and that their business association has most likely come to an 
untimely end. 

[4] The application to wind up the Company served before Steyn J in the Motion 
Court on Thursday, 10 October 2019 having been brought on the customary 
abridged time limits. Her Ladyship was obviously satisfied that a prima facie 
case had been made out because she duly granted a provisional order for winding 
up with the usual terms as to service, the order being returnable on Wednesday, 20 
November 2019. 

[5] Despite his earlier acquiescence in the granting of the order, Bailey has had a 
change of heart and seeks to invoke the provisions of Rule 6 (12)(c), asking this 
court to reconsider the matter, to set aside the rule nisi and to grant him an 
opportunity (on behalf of his Company) to formally oppose the application for 
liquidation. He set this matter down on a fairly tight timetable and after the customary 
flurry of paper the application served before this court in the Fast Lane as aforesaid. 
At the hearing Bailey was represented by Adv G. Elliott SC and Townsend by Advs. 
G. Woodland SC and C. Cutler. 

 

THE APPROACH TO RECONSIDERATION UNDER RULE 6(12)(c) 

[20] Rule 6(12) is the rule generally applicable to urgent applications. Sub-rule (a) 
thereof permits the court a wide discretion to dispense with the rules relating to form 
and service in urgent applications, while sub-rule (b) requires an applicant to make 
out a case for urgency in its founding affidavit. Sub-rule (c) is to the following effect. 

“A person against whom an order was granted in such person’s absence in an 
urgent application may by notice set down the matter for reconsideration of 
the order.” 

[21] When a court embarks upon such reconsideration it takes into account all matter 
then before it in the affidavits for reconsideration including that which might 
conceivably portray a different set of circumstances to that before the court earlier. In 
argument Mr. Woodland SC focused on 2 aspects of the sub-rule. Firstly, he said the 
sub-rule contemplated that the person affected by the original order was the entity 
given locus standi to apply for reconsideration. In this case that is the Company, 
which is now in provisional liquidation and in the hands of the Master, given that no 
provisional liquidators have yet been appointed by the Master. In the result, it was 
contended that the erstwhile director has no locus standi to apply for reconsideration. 
There is, in my view, merit in this argument but I need not decide that point now in 
light of the second issue raised by Mr. Woodland SC. 

[22] With reference to the decision of Koen J in Lanarco[3] Mr. Woodland SC argued 
that reconsideration under sub-rule (c) was not permissible in circumstances where 
the party asking therefor knew of the original application and decided not to oppose 
it. 
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“[12] The interim interdict was granted with the full knowledge of the first 
respondent, in circumstances where it was given an opportunity to oppose it, 
and where it had indicated that it did not intend opposing the relief but would 
consider its position after the granting of the order. The application was 
accordingly not granted ex parte, but more correctly, by default. That in my 
view is the end of the enquiry and the application for reconsideration.” 

[23] I concur with the approach adopted by Koen J. In the present matter, the 
application before Steyn J did not proceed ex parte. All the interested parties were 
properly served and in compliance with Western Cape Practice Direction 27(3), 
Townsend’s attorneys filed an affidavit of service highlighting this. But not only were 
both the Company and Bailey served, the latter also consulted fully with his attorney 
seeking advice on the protection of both his and the interests of the Company (which 
he managed and effectively owned). 

 

GROUNDS TO INTERFERE? 

[26] My finding on the absence of an entitlement to reconsideration is the end of this 
matter. But in the event that I am wrong on that score, I shall deal briefly with the 
merits of the application for a provisional winding up order on the facts now known. 
Firstly, the fact that no precise terms were fixed for the repayment of Townsend’s 
loan is neither here nor there. It is trite that in such circumstances, the sum of R6,5m 
was repayable on demand. The loan is not disputed and in the circumstances 
Townsend had the requisite locus standi to apply for the winding up. Indeed, I did not 
understand Mr. Elliott SC to argue otherwise. 

 [29] Lastly, the Company’s assets, apart from some items of furniture, office 
equipment and the like of negligible value, are said to consist of goodwill in excess of 
R18,25m which is regarded as grossly overstated by Ms. Meintjes. 

“[16]… The total assets have been recorded as approximately R19, 
000,000.00. These are not tangible assets and worthless. The Company does 
not have significant liquid or readily realisable assets which could be utilised 
by creditors.” 

 

CONCLUSIONS 

[30] In the result, I am satisfied that the commercial insolvency of the Company has 
been established on the papers as they now stand and that the order of provisional 
winding up is fully justified. No amount judicial benevolence in the form of the 
exercising of a wide discretion will warrant the transfer of this company out of the 
ward for terminally ill corporates. 

[31] On the issue of costs, Mr. Woodland SC noted that serious allegations were 
made in the papers against Attorney Veldhuizen of Gillan and Veldhuizen for 
breaching his duties of confidentiality towards the Company and Bailey, for 
permitting an untenable conflict of interest to arise and, hence, obliging Mr. 
Veldhuizen to file an extensive affidavit to rebut the suggestions of impropriety. Mr. 
Elliott SC very properly did not seek to advance this case in argument. Clearly, 
Bailey was acting on legal advice when he deposed to the founding affidavit herein 
and is not to be blamed for misunderstanding the correct legal position. 



[32] Arguing further that a hopeless case was advanced by Bailey and that other 
parties were put to unnecessary expense resulting in the proceedings being 
regarded as vexatious, Mr. Woodland SC sought succor in the old Cape Provincial 
Division touchstone – in re Alluvial Creek Ltd 1929 CPD 532 and asked for costs on 
the attorney and client scale.  I have given serious consideration to that request but, 
considering that Bailey acted on legal advice and not off his own bat, I am not 
persuaded that this application warrants a punitive costs order 

 Accordingly it is ordered that the application for reconsideration of the provisional 
order under Rule 6(12) (c) is dismissed with costs. 

 
Erf 311 Southcrest CC v Motsa [2019] JOL 45944 (GP) 

Sequestration application – Alleged misappropriation of money by attorney – 
Requirements of section 9 of Insolvency Act 24 of 1986 

The respondent was an attorney who was director of a law firm which received an 
amount of R9 630 000 as the proceeds of a sale of immovable property by the 
applicant. The amount was to be kept in the firm’s trust account until the applicant 
gave instructions to pay. However, a sum of R5 254 277.05 was misappropriated and 
despite lawful demand, the firm refused, failed or neglected to repay the amount. 

In the present application, the applicant sought to have the estate of the respondent 
placed under provisional sequestration. 

The single defence raised was a denial that the respondent had misappropriated the 
money in question. 

Held that in order to succeed with its claim against the respondent, the applicant had 
to satisfy the requirements of section 9 of the Insolvency Act 24 of 1986, which refers 
to the applicant in a sequestration application having a claim against a “debtor”. In this 
case, the applicant had not proved that the respondent was its debtor. Apart from the 
fact that the respondent was a director of the firm of attorneys, the applicant could not 
show that he had misappropriated the money claimed. Furthermore, an accounting 
statement provided to the court showed that there had in fact not been any 
misappropriation. 

The application was dismissed.  

 

Lundy v Beck [2019] JOL 45898 (GJ) and also reported as  
LUNDY v BECK 2019 (5) SA 503 (GJ) 
 
Insolvency — Compulsory sequestration — Abuse of process — Ulterior purpose — 
Adverse costs order may follow. 

 

Insolvency — Compulsory sequestration — Act of insolvency — Failure to satisfy 
judgment — Nulla bona return — Payment, after launching of sequestration 
proceedings and obtaining of provisional sequestration order, of debt on which return 
founded, precluding further reliance on said act of insolvency — Petitioning creditor 

http://www1.saflii.org/cgi-bin/LawCite?cit=1929%20CPD%20532


debarred from relying on interest subsequently accrued — Insolvency Act 24 of 1936, 
s 8(b). 

 
Lundy purchased Beck's house at a sale in execution. Beck challenged the 
sale while remaining in occupation. Frustrated, Lundy obtained a nulla bona return in 
relation to a costs order in his favour, invoked it as an act of insolvency under s 
8(b) of the Insolvency Act 24 of 1936, and sought the sequestration of Beck's estate. 
After the failure of Beck's challenge to the sale and the subsequent granting of a 
provisional sequestration order against him, he paid the capital amount on which the 
writ of execution was obtained. Lundy persisted with the sequestration on the basis 
that interest and costs were not paid. Beck then tendered to pay the full amount of 
accrued interest, but Lundy still persevered. 
Held 
The act of insolvency described in s 8(b) — the failure to satisfy a writ enforcing a 
judgment — was fixed when the writ was executed. Payment of the debt on which 
the writ was issued precluded further reliance on s 8(b), and only the interest 
accrued up to that point formed part of the debt (see [26] – [29]). The costs of the 
sequestration proceedings could never form part of the debt on which the insolvency 
was founded (see [21], [32]). Since Beck had settled the debt on which the writ was 
issued, the sequestration application had to fail (see [33]). And since the additional 
interest allegedly due by Beck would only have amounted to about R1000, 
advantage to creditors was also doubtful (see [35]). The application, which was 
brought for the ulterior purpose of achieving an eviction and the settlement of the 
property dispute, should not have been persisted with after Beck had tendered the 
full interest amount. Lundy's frustration, while understandable, was not a ground for 
sequestration; nor were sequestration proceedings appropriate in a property war 
(see [42] – [43], [47]). In view of this an adverse costs award was called for (see 
[47]). 
The application would therefore be dismissed, with costs on attorney and client 
scale, from the date of the tender of the full interest due.  

 

 
Strydom N.O and others v Bennet N.O and others 
[2019] JOL 45948 (GP) 
 
Sequestration order refused-leave to appeal also refused 
 
Sequestration application-Trust-act of insolvency not proved-liquidated claim not 
proved 
 
The applicants are the liquidators of the insolvent estate of De Bruyn van der Elst & 
Bokwa Inc (“DBV Attorneys”), a firm of attorneys that was sequestrated in February 
2014 due to the misappropriation of trust funds. The applicants alleged 
that De Bruyn, the controlling mind of DVB Attorney, was the culprit. 
The first respondent was initially cited in his capacity as a trustee of the Trust. 
However, on 3 November 2017 he brought an application to intervene in his personal 
capacity, alleging that he was also a creditor of the Trust and had a direct and 
substantial interest in the outcome of the application for its sequestration. This 
application was granted. The first respondent’s founding 



affidavit in the application to intervene also served as the respondents’ answering 
affidavit in the sequestration application. 
The Trust’s sole asset is a consolidated property consisting of Erven 1853 and 1864 
Brackenhurst Ext 2 (referred to as “the Property”). Prior to being transferred to the 
Trust, the Erven were respectively owned by two companies, being SBD 
Legal and Administration (Pty) Ltd and SBD Legal Admin (Pty) Ltd (referred to in the 
papers as SBD 1 and SBD 2). These companies which were also alleged to be 
controlled by De Bruyn, were also liquidated. 
5 The essence of the case put forward by the applicants in their founding affidavit is 
that the Trust was funded by money that was misappropriated from the trust account 
of DVB Attorneys. It is alleged that these monies were channelled through SBD 1 
and SBD 2 and used to fund the Trust.  
 
9 The applicants do not allege in their founding affidavit that the Trust has committed 
an act insolvency or that it is factually insolvent. Having regard to all the 
circumstances, I found that the applicants had not established a liquidated claim 
against the Trust. I found that if there is a claim at all, this still has to be 
proved. 
10 The applicant relied on two main points in argument of the application for leave to 
appeal to persuade me that there was a reasonable prospect that another court 
would come to a different conclusion. 
15 Furthermore, even if it is assumed that the variation of the trust deed and 
replacement of the trustees was invalid this would not provide the applicants with a 
basis on which to sequestrate the trust. In my view, this may found a basis for other 
remedies against the Trust and possibly the respondents. However, a case 
was not made out for the sequestration of the Trust on this basis. 
16 If it is assumed that the amendment to the trust deed and appointment of the 
respondents as trustees was valid and that there was a disposition of the trust 
property, I am not persuaded that the Trust committed an act of insolvency as 
envisaged in terms of section 8(c). It still has to be shown that the disposition would 
have the effect of prejudicing the Trust’s creditors or of preferring one creditor above 
another. It herefore would be incumbent on the applicants to satisfy the court that 
there was an actual demonstrable preference of one creditor 
above another when more than one debt has fallen due. See De Villiers NO v 
Maursen Properties (Pty) Ltd 1983 (4) SA 670 (T). 
17 This brings again into sharp focus the question as to whether the applicants had 
established that DVB Attorneys has a liquidated claim against the Trust. I found in 
my judgment that even if the applicants could substantiate that it has a cause 
of action against the Trust, which in my view was sketchy, its claim is very far from 
being liquidated. I applied the majority decision in Osborne v Cockin NO and Others 
(549/2017) [2018] ZASCA 58 (17 May 2018) unreported which I was bound to do. 
The nexus between funds that were misappropriated from DVB 
Attorneys and the Trust is at this stage a matter of conjecture and in my view,has not 
been established on the papers. I conclude that there is no reasonable prospect of 
another court finding otherwise. 
7 
18 The applicants did not make out a semblance of a case against the respondents 
in their founding affidavit in respect of both of the above points raised by their 
counsel in the application for leave to appeal. Another court, presented with the 
same facts, would be hard pressed to find any merit in the conflicting contentions 



being on the one hand, that the respondents’ actions in relation to the trust were 
invalid and on the other, that a disposal of property took place. 
19 I hesitate to add that if any entities have potential claims against the Trust it is 
more likely to be SBD1 and SBD2 who disposed of the erven constituting the 
Property to the Trust. There was a direct nexus between these parties. The 
liquidators of these companies did not join in the proceedings and no allegations 
were made to suggest that there should be a piercing of the corporate veil. 
20 The applicants also suggested in argument that DVB Attorneys had a claim 
against the Trust for the return of rentals paid by the legal practice during the 
period it occupied the property owned by the Trust. Any rentals paid would have 
been in consideration for the right to occupy the property and in my view this 
submission is far fetched and untenable. 
21 I have carefully considered the other grounds of appeal raised in the application 
for leave to appeal. All the issues were dealt with in my judgment and I am of the 
view that there is no reasonable possibility of another court would come to a 
different conclusion. 
 
1 The application for leave to appeal is dismissed. 
2 The applicants are ordered to pay the costs of the application. 
 
Security by Attorney-section 9 (3) (b) increased from R10 000 to R30 000 
  
Section 9    Petition for sequestration of estate  
 
    (1) A creditor (or his agent) who has a liquidated claim … 
    (2) A liquidated claim which has accrued but which is not yet due on the date of 
hearing of the petition, shall be reckoned as a liquidated claim for the purposes of 
subsection (1).  
    (3) (a) Such a petition shall, subject to the provisions of paragraph (c) , contain the 
following information, namely-…. 
    (b) The facts stated in the petition shall be confirmed by affidavit and the petition 
shall be accompanied by a certificate of the Master given not more than ten days 
before the date of such petition that sufficient security has been given for the 
payment of all fees and charges necessary for the prosecution of all sequestration 
proceedings and of all costs of administering the estate until a trustee has been 
appointed, or if no trustee is appointed, of all fees and charges necessary for the 
discharge of the estate from sequestration.  
 
Notes: 1)This brings a law firm at higher risk than before! 
2) Why would one then do a “friendly sequestration” if a voluntary surrender of an 
estate carries less risk? 
3) This is also applicable to liquidations. 
4) I am still awaiting the Master’s official notification in this regard.  
 
 
SINGH AND OTHERS v COMPANIES AND INTELLECTUAL PROPERTY 
COMMISSION AND OTHERS 2019 (5) SA 432 (SCA) 
  



Company — Complaints — Power of Companies and Intellectual Property 
Commission (CIPC) to investigate — Whether complaint time-barred — Effect 
of pending litigation on CIPC investigation, where subject-matter of complaint also 
material issue in such litigation — Companies Act 71 of 2008, ss 219(1)(a) and 219(2). 

 
In two complaints filed with the Companies and Intellectual Property Commission 
(the Commission), the third respondent, Mr Smith, alleged that the first appellant, Mr 
Singh (or persons associated with him), had fraudulently filed documents with the 
Commission reflecting Mr Smith as having resigned as a director of two companies 
(the second and third appellants); and that the records of the Commission incorrectly 
did not reflect him as a director of these companies. The High Court dismissed an 
application to have the Commission's decision — to investigate the complaint and 
to authorise summons in terms of which Mr Singh was requested to appear  
and provide information to the Commission in his capacity as a director of the said 
companies — set aside on review. 
 
Here, an appeal to the Supreme Court of Appeal against the High Court's order, the 
appellants argued that the Commission lacked jurisdiction to investigate the 
complaints, inter alia, because it was time-barred from doing so by s 219(1)(a) of the 
Companies Act 71 of 2008 (Mr Smith having lodged it more than three years after 
'the cause of complaint' arose); and that the investigation was otherwise barred by s 
219(2) † because Mr Smith's alleged resignation was also a material issue in 
pending litigation (relating to a contractual dispute). 
 
The SCA held as follows: 
As to whether the complaint was time-barred 
When s 219(1)(a) employed the words 'the act or omission', the purpose thereof was 
to impose an obligation not to misrepresent the accuracy of the records or to omit to 
ensure that they were corrected. Thus, if the records of the company reflected 
incorrect information, there was an obligation on officers of the company to ensure 
that the inaccuracy was cured. It followed that the failure to ensure that the records 
were maintained accurately, constituted either 'an act or an omission' falling within 
the scope of s 219(1)(a); and if there was a complaint that the records of the 
company were inaccurate, that constituted a complaint that there had been an act or 
an omission, which in terms of s 219(1)(a) constituted the cause of the complaint. 
The failure to cure the inaccuracy or to draw it to the attention of the Commission 
constituted a discrete act which was not frozen in time. (See [18].) 
 
As to the effect of pending legislation on complaints 
The wording of s 219(2) made it clear that a complaint could not be prosecuted if 
there were other proceedings relating to substantially the same conduct that gave 
rise to the complaint where such other proceedings were based on a section of the 
Act. In this case the proceedings before the High Court were contractual in nature 
and thus were not based on any provision of the Act. Hence s 219(2) of the Act was 
inapplicable. Whatever the situation may be with regard to a private action launched 
in the High Court concerning contractual disputes, the present dispute, which dealt 
with the accuracy of company records, fell within the jurisdiction of the Commission, 
namely to investigate a complaint. This function went to the heart of its mandate, 
namely to ensure the proper administration of the Act and compliance with the 
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principles of good corporate governance. In the result, the appeal would be 
dismissed.  
 
 
 

Mouton v Park 2000 Development 11 (Pty) Ltd and others and a related matter 
[2019] 4 All SA 133 (WCC)  

Corporate and Commercial – Company law – Business rescue proceedings – Validity 
of – Whether business rescue proceedings were defective because they were 
launched at a time when liquidation proceedings had already been initiated – Section 
129(1) of the Companies Act 71 of 2008 provides that the voluntary placement of a 
company under business rescue begins when its board takes a resolution to such 
effect, if it has reasonable grounds to believe that the company is financially distressed 
and there appears to be a reasonable prospect of rescuing it – In terms of section 
129(2)(a), such a resolution may not be adopted if liquidation proceedings have 
(already) been initiated. 

Words and phrases – “initiate” – Section 129(2)(a) of the Companies Act 71 of 2008 – 
A resolution to place a company under business rescue may not be adopted if 
liquidation proceedings have (already) been initiated – To “initiate” denotes the factual, 
causative action by means of which the legal process which gives rise to the 
proceedings concerned is put into motion. 

At issue in the present case was the validity of business rescue proceedings of a 
property development company (“Park 2000”). The company was formerly the owner 
of two properties. For the purpose of raising finance for a development on one of the 
properties, the company offered debentures which were linked to proposed erven. One 
of the subscribers for the debentures was the applicant (“Mouton”). In 2016, Mouton 
sought to redeem the debentures he held but was unable to do so. Consequently, he 
issued summons and obtained default judgment against the company. As the 
company failed to satisfy the judgment on demand, Mouton obtained a writ of 
execution for the attachment and sale of the company’s immovable properties, which 
were then to be disposed of by public auction. It was subsequently discovered that a 
third party had applied for the liquidation and winding-up of Park 2000. Park 2000 had 
on the same day, made application to be placed under business rescue. The 
liquidation application was withdrawn the day after it was launched. 

Despite Park 2000 having attempted to place itself under business rescue and 
requesting that the auction therefore be cancelled, the auction proceeded on the 
instructions of Mouton’s attorneys, as they were of the view that the business rescue 
proceedings were irregular and Park 2000 had not legitimately and validly been placed 
in business rescue. The two properties were thus sold at the auction. 

Three related applications then came before the court. In the main application 
between the parties, Mouton sought an order declaring that the resolution by Park 
2000 to commence business rescue proceedings, was invalid, and consequently that 
such resolution and the proceedings which followed it, including the appointment of 
fourth respondent (“Stewart”) as the business rescue practitioner, should be set aside. 
In the alternative, an order was sought declaring that the resolution was null and void 
from the outset. In the remaining applications, an interim interdict was sought by 
Stewart and certain intervening parties whereby the transfer of the two properties to 



certain of the respondents was to be restrained pending the outcome of the main 
application. 

Held – The principal questions for determination were whether or not the business 
rescue proceedings were defective because they were launched at a time when 
liquidation proceedings had already been initiated against Park 2000, or whether the 
resolution by means of which the business rescue proceedings were launched was 
null and void because it was not taken by the requisite majority. The first question 
required a careful interpretation of section 129(2)(a) and related provisions of the 
Companies Act 71 of 2008. 

Section 129(1) provides that the voluntary placement of a company under business 
rescue begins when its board takes a resolution to such effect, if it has reasonable 
grounds to believe that the company is financially distressed and there appears to be 
a reasonable prospect of rescuing it. But in terms of section 129(2)(a), such a 
resolution may not be adopted if liquidation proceedings have (already) been initiated. 

One of the crucial questions which required determination and which could be 
dispositive of the outcome of the main application was which of the business rescue 
and liquidation applications preceded the other. That was both a factual issue ie a 
matter of when chronologically in time the applications commenced, as well as a legal 
issue ie when as a matter of law the applications are to be considered to have 
commenced. 

Stewart attempted to show that the business rescue proceedings began by way of 
the adoption of the necessary resolution, before the liquidation proceedings 
commenced ie before the issue of the papers in the liquidation application, and 
therefore could not be set aside on the grounds of a failure to comply with the 
provisions of section 129(2)(a). 

In examining the language used by the Legislature, the Court drew a distinction 
between the words “commenced” and “begin” in the winding-up provisions as opposed 
to the word “initiated” in section 129(2)(a) in relation to business rescue proceedings. 
The ordinary, grammatical meaning of the verb to “initiate” is to cause a process or 
action to begin, and denotes the factual, causative action by means of which the legal 
process which gives rise to the proceedings concerned is put into motion. The word 
in section 129(2)(a) is therefore intended to refer to a preceding act or conduct by 
which liquidation proceedings are set in motion and is not intended to signify the 
moment in time when the proceedings are deemed to have formally commenced. 

The Court concluded that the liquidation proceedings against Park 2000 were 
initiated when the resolution to launch them was taken, and not when the liquidation 
application was filed with the Court. That occurred before the subsequent resolution 
which was adopted to place the company under business rescue. Consequently, the 
business rescue resolution was adopted in breach of the provisions of section 
129(2)(a). 

Mouton was thus entitled to an order setting the resolution aside. The consequence 
was that the business rescue would come to an end and Stewart’s appointment as 
business rescue practitioner would fall away. 
 
MOTALA v MASTER, NORTH GAUTENG HIGH COURT 2019 (6) SA 68 (SCA) 



Company — Winding-up — Liquidator — Master's panel of persons suitable for 
appointment as liquidator or trustee — Removal from panel — Grounds for. 

Company— Winding-up — Liquidator — Duties — Duty to be scrupulously honest. 

Costs — Constitutional litigation — Proper approach — Unsuccessful party in 
constitutional litigation against state — Relevant considerations in deciding whether 
unsuccessful party should not be mulcted in costs. 

 
In the court a quo — the Pretoria High Court — the appellant instituted review 
proceedings seeking, inter alia, the setting-aside of a decision taken by the Master of 
the High Court on 23 May 2011 to remove him as joint liquidator of a number of 
mine-owning and -operating companies (collectively referred to as the Pamodzi 
Group) falling under its jurisdiction; and the setting-aside of the Master's subsequent 
decision on 5 September 2011 to remove him from the Master's panel of approved 
liquidators and trustees. * The High Court refused the appellant's application, so he 
appealed to the Supreme Court of Appeal. There, the focus of the SCA's attention 
was the Master's decision of 5 September 2011 removing the appellant from the 
'Master's panel' † and its reasons for doing so. These included the following: 
   •   Allegations came to light of maladministration of the various companies' mining 
assets by the entity Aurora, into whose control they had been placed in terms of an 
agreement with the liquidators pending their envisioned purchase by Aurora. When 
the Master investigated, the appellant refused to co-operate. In particular, he refused 
to answer questions properly put to him as part of an enquiry the Master conducted 
in terms of s 381 of the old Companies Act believing as it did that he was not 
faithfully performing his duties. 
   •   The appellant exposed himself to a conflict of interest by lending money to 
Aurora, while it was attempting to purchase the assets that he, as liquidator, was 
selling. 
   •   The appellant had substantial previous convictions, which he did not disclose to 
the Master when he was placed on the panel of approved liquidators, and about 
which he later lied to the Master, both in correspondence with the latter and on 
oath. For the SCA, the most important issues to be determined included the 
following: (1) Was the appellant disqualified from holding an appointment as a 
provisional or final liquidator under s 372(f) of the Companies Act at the time he was 
removed from the Master's panel, and, if so, could any of the relief sought be 
granted? (2) Did the decision in question constitute administrative action envisaged 
by the Promotion of Administrative Justice Act 3 of 2000, and, if so, could the delay 
in instituting review proceedings — relief in respect of the decision of 5 September 
2011 was only sought on 5 February 2015 — be condoned under its terms? (3) Was 
the decision in any event reviewable? (4) Did the Master's intervening decision of 20 
January 2014 to refuse the appellant's application to it to be reinstated on the panel 
— which decision the appellant had not sought to review — render nugatory the 
present relief sought? (5) Costs. 
As to (1) held, that, as the appellant had been convicted of theft and fraud and been 
sentenced to imprisonment, in terms of s 372(f) of the old Companies Act he was 
disqualified from being appointed as a liquidator (see [63]). The fact that the 
appellant's convictions and sentence were subsequently expunged was irrelevant in 
the consideration of the lawfulness of the decision of September 2011 when they still 
operated to disqualify him. Further, the discretion the Master retained in terms of s 
379(1)(a) whether to remove a liquidator would rarely be exercised in favour of 
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declining to remove one disqualified from holding an appointment. (See [64].) In the 
circumstances, none of the relief sought by the appellant could be granted.  
As to (2), held that the compilation of the panel by the Master constituted 
administrative action envisaged by PAJA. Although the keeping of this panel had no 
statutory base, it was a tool used for the implementation of a power bestowed by 
legislation on the Master — facilitating as it did the exercise of the Master's discretion 
in making appointments from people in whom it had faith. Further, an appointment to 
the Master's panel or a removal therefrom adversely affected the rights of persons, 
including not only the individuals concerned, but the creditors as well. These 
decisions therefore had 'a direct, external legal effect' as required by PAJA's 
definition of administrative action. Without being on that panel, a person would not 
be appointed a liquidator or trustee. 
Held, further, that it was essential for the appellant to challenge by judicial review his 
removal within 180 days of the decision, or seek condonation of his failure to do so. 
The appellant did neither. In such circumstances the appellant was out of time when 
he sought to challenge his removal in 2015.  
As to (3), held, on the basis of the appellant's criminal convictions and his lies under 
oath, that the Master's decision to remove the appellant from the panel was neither 
irrational nor unreasonable. Scrupulous honesty was required from persons holding 
the office of liquidator or trustee of an insolvent estate. That was indeed reflected in 
the provisions of s 372(f) of the Companies Act. (See [84] and [85].) The additional 
considerations (outlined above) were also validly taken into account, and also 
justified the appellant's removal from the panel (see [86] and [89]).  
As to (4), held that the appellant had never sought to review the Master's decision 
(taken subsequent to the decision to remove him from the panel, and prior to his 
seeking the review of that removal decision) to refuse to restore him to the panel. 
That being so, it remained binding. It therefore rendered nugatory the relief the 
appellant now sought, and on such basis could be refused. (See [95] – [96].) 
As to (5), held that the appellant's claim that, should his appeal fail, he should not be 
mulcted in costs, considering that he had been seeking to enforce his constitutional 
rights, had to be rejected. Although the review of a public officer's decision was a 
constitutional issue, that was not the end of the matter (see [98]). The mere labelling 
of litigation as 'constitutional', and dragging in specious references to the 
Constitution, was insufficient for the rule to apply. The issues at hand were to be 
genuine and substantive, and raise constitutional considerations relevant to their 
adjudication. None of those requirements were met in the case of the appellant's 
application, which was merely a civil challenge to an adverse administrative action 
which the appellant sought to overturn to the benefit of his own private pocket. It 
neither had a 'radiating impact on other private parties' nor did it raise constitutional 
imperatives and considerations such as the interpretation of legislation relevant to its 
adjudication. Nor was there a discrete legal point of public importance which fell to 
be decided. Further, the conduct of the appellant was frivolous and vexatious in 
circumstances in which he persisted in litigating issues which had been overtaken by 
events (ie the decision of 20 January 2014). (See [98] – 102].) Appeal 
accordingly dismissed with costs. 

Murray and Others NNO v African Global Holdings (Pty) Ltd and Others 
(306/2019) [2019] ZASCA 152 (22 November 2019) 

Voluntary winding-up of group of companies – s 351 of Companies Act 61 of 1973 – 
whether solvent companies needing to be wound up in terms of ss 79 and 80 



of Companies Act 71 of 2008 – company not solvent if commercially insolvent – on 
facts companies commercially insolvent. 

Liquidators – appointment by Master in Pretoria – companies registered offices 
within jurisdiction of Master in Johannesburg – Master in Pretoria exercising 
jurisdiction throughout Gauteng – s 2(1)(a)(ii) of the Administration of Estates Act 66 
of 1965 – appointments valid. 

Personal costs orders – when granted. 
 

The SCA upheld an appeal by the provisional liquidators of the African Global 
Holdings (formerly Bosasa) group of companies against the decision of the Gauteng 
Division of the High Court, Johannesburg, setting aside the resolutions under which 
those companies had been placed in voluntary winding-up. Those resolutions had 
been passed in the light of the fallout from evidence given at the Zondo Commission 
of Enquiry into State Capture and concerned the relationships between the group and 
certain high profile political figures. 
 

The consequence of that evidence is that both of the banks with which the Group 
held accounts and banking facilities indicated that they would withdraw those facilities 
and close the accounts. No other banks were prepared to provide banking facilities. 
The board of directors of African Global Holdings (Holdings) recognised that the 
Group could not continue to function on this basis. An approach to a business rescue 
practitioner proved fruitless, as the practitioner indicated that it would not be possible 
to secure banking facilities for the companies. They were then advised to place all 
the companies under voluntary winding-up, which they did. 

 

After the appointment of the provisional liquidators Holdings was advised that the 
resolutions placing the companies under voluntary winding-up were invalid because 
they had been taken in terms of the Companies Act 61 of 1973, instead of the 
provisions of the Companies Act 71 of 2008. The reason for claiming that the 2008 Act 
applied was a claim that the companies were solvent at the time the resolutions were 
taken. An application was brought to the Gauteng Division of the High Court, 
Johannesburg as a matter of extreme urgency and nine days later an order was made 
invalidating the resolutions and setting aside the liquidators’ appointments. The 
liquidators were ordered personally to pay the costs. 

 
The SCA rejected a challenge to the validity of the appointment of the provisional 
liquidators by the Deputy Master of the High Court, Pretoria. It held that the Master 
in Pretoria had jurisdiction over the whole of Gauteng and the Master’s jurisdiction 
was not excluded merely because there was a Master in Johannesburg and the 
companies had their registered offices within the area of jurisdiction of the Master in 
Johannesburg, 
 

The validity of the resolutions depended on whether the companies were insolvent at 
the time they were taken. The SCA held that whether they were solvent depended on 
their commercial solvency, that is, whether they had liquid assets from which they 
were able to pay their current liabilities, including contingent and prospective 
liabilities, as and when they fell due and continue to trade normally. According to the 
Chairman of Holdings once the bank facilities were cut off they would not be able to 

http://www.saflii.org/za/legis/consol_act/ca2008107/


receive payment under their contracts with various State Departments and organs of 
state, and would be unable to pay their staff or other liabilities. The result was that they 
were commercially insolvent when the resolutions were taken and the companies 
were properly placed under voluntary winding- up. 

 

Accordingly the appeal had to succeed. The SCA criticised the manner in which the 
case was conducted in the high court, in regard to urgency and the failure to consider 
the contents of a report filed by the liquidators at the request of the Master in regard to 
issues pertaining to the solvency of the companies. Finally it held that there was no 
warrant for the court making an order that the liquidators personally pay the costs of 
the application. 

Van der Merwe NO and Others v Moodliar NO and Another; Van der Merwe NO 
and Others v Moodliar NO and Another; Nkhoma NO and Others v Moodliar NO 
and Others (Gamble J) [2019] ZAWCHC 160 (19 November 2019) 

Liquidators-The van der Merwe interests effectively put a statutory brake on the 
liquidation proceedings for more than 2 years without any benefit accruing to either 
the insolvent Company or its creditors. The only true beneficiary of this stratagem 
was van der Merwe, who continued all the while to reside in the Mansion. 

Liquidators- eviction of the occupants – the van der Merwe interests et al - from the 
Mansion to put them in a position, ultimately, to sell the property unoccupied. 

Liquidators- facing enormous litigation against them-four business rescue 
applications-many attempts to appeal-even contempt order applications –all 
unfounded  

On 11 September 2014 (and under case no 10634/2014) the Standard Bank of 
South Africa Ltd (“the Bank”) obtained an order in this court for the provisional 
winding-up of Zonnekus Mansion (Pty) Ltd (“the Company”) on the basis that it was 
unable to pay its debts. The Bank is a secured creditor of the Company having lent it 
more than R5,3m and having secured its loans with, inter alia, mortgage bonds over 
various of the Company’s immovable properties. When the Company defaulted on its 
loan obligations in October 2013 the Bank called up its bonds and subsequently 
moved to wind it up. 

On 28 October 2014 the provisional order was confirmed and a final order for the 
winding-up of the Company was granted. Provisional liquidators to the Company 
were appointed by the Master on 1 October 2014 and on 14 December 2014 Ms. 
Sivalutchmee Moodliar (“Moodliar”) and Messers George Nokhanda (“Nokhanda”) 
and Cloete Murray (“Murray”) were appointed as the final liquidators of the 
Company. Murray resigned his position on 5 June 2015, citing a conflict of interest, 
whereafter Moodliar and Nokhanda continued as joint liquidators of the Company. 
Accordingly, where I refer in this judgment to “the liquidators” it is intended to be a 
reference to the liquidators as they were, cloaked with the necessary powers, from 
time to time. Where necessary, I shall refer to the individual liquidators by name. 

 Zonnekus Mansion (Pty) Ltd is a property owning company in Cape Town which 
owns the properties already referred to and whose prime asset is the stately 
residence known as “Zonnekus Mansion” (“the Mansion”), situated on Woodbridge 
Island at the mouth of the Milnerton Lagoon on Table Bay. In a judgment dismissing 



an application for business rescue of the Company on 19 December 2016 
(conveniently hereinafter referred to as “BR 4”), I set out full details of the Mansion, 
the company and its principal players and I shall therefore only briefly restate the 
commercial background relevant to the current suite of applications. 

The Company was established on 3 November 1999 with Mr. Gary Walter van der 
Merwe (“van der Merwe”) and a certain Leno de Villiers as it first directors. They 
were subsequently replaced by van der Merwe’s mother, Ms. Fern Jean Cameron, 
as the sole director of the Company but it is not disputed that van der Merwe has at 
all material times been the guiding mind and public face of the Company. He has 
lived in the Mansion since 1999. 

In 1994 the shares in the Company were acquired by the Eagles Trust (“the Trust”) 
whose trustees currently are Ms. Cameron, van der Merwe and Mr. Dave Tadeo 
Nkoma, an employee of the Company and the estate manager at the Mansion. At a 
stage, van der Merwe’s daughter, Candice, was also a trustee, but she has since 
resigned. In any event, at all material times van der Merwe has been the controlling 
trustee and he has represented the Trust in the plethora of litigation in which it has 
become embroiled since the winding-up of the Company. It is appropriate therefore 
to refer collectively to van der Merwe, the Trust, the Company and the Trustees (as 
the liquidators have done) as “the van der Merwe interests.” 

POST LIQUIDATION DEVELOPMENTS AND LITIGATION 

The first meeting of creditors was held on 2 December 2014 and the second meeting 
on 24 February 2015. The liquidators were evidently not willing to wait for the second 
meeting to obtain directions from the creditors and members and so on 15 
December 2014 they approached this court urgently and on an ex parte basis for an 
extension of their powers under s386(5) of the Companies Act, 61 of 1973 (“the 1973 
Act”). Davis J, who was on recess duty at the time, was satisfied that such an order 
was warranted and granted relief in Chambers embracing the customary wide 
powers which orders of this type incorporate. 

During March 2015 the liquidators commenced steps to hold an interrogation of 
certain of the van der Merwe interests in terms of s 417 of the 1973 Act under the 
chairmanship of retired Justice Joffee. An order to this effect was granted by the 
Court on 25 March 2015 but before that enquiry could take off, the van der Merwe 
interests brought an application in this Court (under case no 4653/15B) to put the 
Company into business rescue under s131 of the Companies Act, 71 of 2008  

CONTEMPT APPLICATIONS 

In the second semester of 2017 the van der Merwe interests changed tack and went 
for the liquidators on a different flank, launching 2 applications for contempt of court. 
The basis for these applications was founded in an earlier application by the 
Revenue (“SARS”) under s163(4)(a) of the Tax Administration Act, 28 of 2011 (“the 
TAA”) in case no. 13048/13 to preserve the assets of the Company pending further 
litigation to recover outstanding taxes from it. A provisional order to this effect was 
granted ex parte on 30 August 2013. On 19 March 2014 Rogers J granted SARS a 
final preservation order after amending certain of the terms of the provisional order. 

On 3 August 2017 the van der Merwe interests launched the first contempt 
application under case no 13715/17, which was struck from the Motion Court roll on 
31 August 2017 and later formally withdrawn on 18 September 2017. In the 



meantime the van der Merwe interests launched a second application for contempt 
of court under case no. 16734/17 on 14 September 2017. SARS, which was cited in 
those proceedings, responded by launching an application for security for costs on 
19 October 2017. 

The second contempt application eventually served before Slingers AJ on 21 May 
2018 and was dismissed on 20 July 2018. The substance of the van der Merwe 
interests’ complaint in the contempt proceedings was that, in seeking to dispose of 
certain assets of the Company in liquidation which were the subject of preservation 
under the TAA, the liquidators were acting in violation of the Rogers J order. An 
application for leave to appeal was dismissed by Slingers AJ on 25 October 2018 
and similarly by the SCA on 1 February 2019. An application to the CC was then 
launched on 18 February 2019 and refused on 2 May 2019. 

The effect of the various business rescue applications was to suspend the liquidation 
proceedings until the business rescue application had been adjudicated upon i.e. 
from April 2015 to August 2017 when the application for leave to appeal BR 4 was 
eventually refused by the CC. The van der Merwe interests effectively put a statutory 
brake on the liquidation proceedings for more than 2 years without any benefit 
accruing to either the insolvent Company or its creditors. The only true beneficiary of 
this stratagem was van der Merwe, who continued all the while to reside in the 
Mansion.  

From August 2017 the liquidators were legally permitted to go about their normal 
work. As demonstrated earlier, the reflexive response of the van der Merwe interests 
was to launch the contempt proceedings but these did not preclude the liquidators 
from complying with their statutory duties. One such duty was the preparation of a 
liquidation and distribution account (“LDA”) the first of which was eventually placed 
before the Master on 26 April 2018. After the statutory period for objections had 
passed the first LDA was approved by the Master on 14 May 2018 without 
amendment. 

 

EVICTION PROCEEDINGS 

Around this time the liquidators then turned their attention to what they might have 
expected would have been the last major foray in the Battle of Zonnekus: the 
eviction of the occupants – the van der Merwe interests et al - from the Mansion to 
put them in a position, ultimately, to sell the property unoccupied. On 23 March 2018 
the liquidators’ application for eviction was launched under case no 5150/18 and the 
necessary s4(2) notice under the Prevention of Illegal Eviction from and Unlawful 
Occupation of Land Act, 19 of 1998 (“PIE”) was procured. Predictably, there was 
resistance and opposition from the van der Merwe interests at every turn. After some 
interlocutory sparring (including service by the van der Merwe interests of a Rule 
7(1) notice, a Rule 30A(1) notice and an application for a postponement), the 
application served before Bozalek J on 27 November 2018 and then again on 6 
December 2018 as well as 13 and 14 February 2019. 

[21] Bozalek J handed down judgment in the eviction application on 28 March 2019 
and ordered the occupants to quit the premises by 31 May 2019. His Lordship 
thereafter refused an application for leave to appeal while the SCA similarly refused 
leave to appeal on 25 July 2019 Thereafter application was made by the van der 



Merwe interests to the CC on 14 August 2019 for leave to appeal Bozalek J’s 
judgment. This Court was informed from the Bar on 7 November 2019 that the CC’s 
judgment in that application has not yet been handed down. 

THE NEW WAVE OF APPLICATIONS-too many to mention! 

LOCUS STANDI 

[35] In all of the applications which are the subject of this judgment the Trust and van 
der Merwe personally have been cited as the applicants. The Trust is cited in the 
applications qua member, as the sole shareholder in the Company. Van der Merwe 
claims that he is authorized to represent the Trust in terms of a duly executed power 
of attorney and he seeks to join in the applications in his personal capacity, claiming 
that he is a creditor of the Company. When asked to, van der Merwe was unable to 
produce proof of any claim lodged in the winding-up but he said that when the 
litigation with SARS was concluded it would be apparent that he was indeed a 
creditor of the Company. 

[36] Mr. Goodman SC submitted, correctly in my view, that van der Merwe has no 
standing in these proceedings qua creditor. Counsel accepted, however, that van der 
Merwe was authorized to represent the Trust and it was conceded that in that 
capacity he was entitled to address the Court. I agree. 

 [104] These excessive claims in the founding affidavit were repeated ad 
nauseam by van der Merwe in argument and reached unprecedented levels of 
baseness when he suggested that as part of the “feeding frenzy” the liquidators and 
ENS were co-conspirators liable to be charged under the Prevention of Organised 
Crime Act. In fact, it was necessary for the Court to caution van der Merwe that he 
should exercise restraint lest he go beyond the reasonable bounds of litigation 
privilege. 

[105] Finally, it is reasonable to infer ulterior motive (and hence an abuse of process) 
from the delay in bringing the application to reopen and its timing in relation to the 
proceedings before Bozalek J. In the result, I am of the view that the application to 
reopen, too, must be refused with a punitive costs order. 

1. The application is dismissed with costs on the scale as between 
attorney and client, such costs to be borne by the Eagles Trust and 
Gary Walter van der Merwe jointly and severally, the one paying the 
other to be absolved. 

2. It is directed that the liquidators’ costs will be costs in the 
administration of the winding-up. 

B. CASE NO. 380/2019 (Application to reopen the first liquidation and 
distribution account) 

1. The application is dismissed with costs on the scale as between 
attorney and client, such costs to be borne by the Eagles Trust and 
Gary Walter van der Merwe jointly and severally, the one paying the 
other to be absolved. 

2. It is directed that the liquidators’ costs will be costs in the 
administration of the winding-up. 

C. CASE NO. 21515/2018 (Application to remove the liquidators) 



1. The application is dismissed with costs on the scale as between 
attorney and client, such costs to be borne by the Eagles Trust and 
Gary Walter van der Merwe jointly and severally, the one paying the 
other to be absolved. 

2. It is directed that the liquidators’ costs will be costs in the 
administration of the winding-up. 

3. It is recorded ex abundante cautela that on 10 September 2019 the 
interlocutory application brought under Rule 30A was dismissed with costs on 
the scale as between attorney and client, such costs to be borne by the 
Eagles Trust and the Fourth Respondent (Gary Walter van der Merwe) jointly 
and severally, the one paying, the other to be absolved. 

 MOUTON v PARK 2000 DEVELOPMENT 11 (PTY) LTD AND OTHERS 2019 (6) 

SA 105 (WCC) 9 

Company — Business rescue — Liquidation proceedings already initiated — 
Liquidation proceedings 'initiated' by causative conduct that sets them in motion, not 
by their formal 'commencement' — Relevant causative conduct being adoption of 
resolution to launch liquidation proceedings — Company may not thereafter adopt 
resolution to begin business rescue proceedings — Companies Act 71 of 2008, s 
129(2)(a). 

The question in the present case was whether business rescue proceedings in 
respect of Park 2000 were defective because they were launched when liquidation 
proceedings against it had already been 'initiated'. Answering it required 
interpretation of s 129(2)(a) of the Companies Act 71 of 2008, under which a 
resolution to 'begin' business rescue proceedings cannot be adopted if liquidation 
proceedings have already been 'initiated' by or against the company. 
Here the central issue was, which came first: business rescue or liquidation 
proceedings? It implicated factual and legal commencement, which do not 
necessarily refer to the same moment in time (see [19] – [20]). Park 2000's case was 
that since business rescue proceedings were commenced (by the adoption of the 
necessary resolution) before the liquidation proceedings were 'initiated' (by the 
issuing of the papers in the application), they could not be assailed for want of 
compliance with s 129. 
Park 2000, keen to show that the business rescue proceedings came first, 
argued that the liquidation proceedings were 'initiated' only when the application was 
issued out of the High Court. For this it relied on s 348 and s 353 of the old 
Companies Act 61 of 1973, which refer to the 'commencement' of liquidation 
proceedings. Citing FirstRand Bank Ltd v Imperial Crown Trading 143 (Pty) Ltd 2012 
(4) SA 266 (KZD), it argued that the word 'initiated' in s 129(2)(a) had to be taken to 
mean the same thing (see [24]). Thus business rescue proceedings 'began', by way 
of adoption of the necessary resolution a few days before the liquidation proceedings 
were 'commenced' by the issue of the relevant papers out of the High Court. 
Held 
It was clear from its wording that s 129(2)(a) applied not only where liquidation 
proceedings were initiated against a company, but also where they were initiated by 
the company itself (see [78]). 'Initiate' in s 129(2)(a) meant the (factual) putting into 
motion of liquidation proceedings by the adoption of an appropriate resolution, not 

                                                           
9 See TJEKA TRAINING MATTERS (PTY) LTD infra for a different outcome 
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their (formal) 'commencement' by the lodging of the application with the court (see 
[78], [81]). A contrary interpretation would allow a company to frustrate liquidation by 
adopting a resolution to place it under business rescue after liquidation proceedings 
were already set in motion (see [80]). 
Since 'initiated' in s 129(2)(a) therefore did not — and was never intended to — bear 
the same meaning as 'commenced' in s 348 and s 352 of the old Act, FirstRand 
Bank was wrongly decided (see [58] – [59], [71]).  
In the present case, therefore, the liquidation proceedings were not 'initiated' when 
the liquidation application was lodged with the court, but when the resolution to 
launch them was taken, and before the subsequent resolution to place the company 
under business rescue (see [83], [104]). It followed that the business rescue 
resolution was adopted in breach of s 129(2)(a), and that the applicant in the 
principal application, Mouton, was entitled to an order setting it aside (see [104]). 
In closing, the court pointed out that the business rescue resolution was in any event 
not passed in good faith, in the sense that there was no genuine intention to attain 
the objectives of business rescue, but as a stratagem to frustrate the enforcement of 
a judgment obtained by Mouton (see [105]). 
 
TJEKA TRAINING MATTERS (PTY) LTD v KPPM CONSTRUCTION (PTY) LTD 

AND OTHERS 2019 (6) SA 185 (GJ)10 

Company — Business rescue — Liquidation proceedings — Whether issue or service 
of liquidation papers was 'initiation' of liquidation proceedings — Companies Act 71 of 
2008, s 129(2)(a). 

In this matter a creditor issued liquidation papers against a company. Some 
time later the directors of the company, unaware of the issue of the papers, filed a 
resolution to begin business rescue proceedings. The creditor then served the 
papers (see [2]). 
In this application, apparently prompted by an imminent meeting in the business 
rescue process, the creditor challenged the validity of the resolution. 
The question was whether issue of the liquidation papers was 'initiation' of liquidation 
proceedings as intended in s 129(2)(a) of the Companies Act 71 of 2008 (see [3]). It 
reads: 
   '(2) A resolution [by the board of a company to begin business rescue proceedings] 
. . . 
   (a)   may not be adopted if liquidation proceedings have been initiated by or 
against the company; . . . .' 
The court's holding was that mere issue would not constitute 'initiation' as 
contemplated by the section, but that service of the liquidation papers was required 
(see [22]).  
Ordered, accordingly, that the resolution was valid (see Order). 

Ferostaal Gmb and another v Transnet SOC Ltd t/a Transnet National Ports 
Authority and another [2019] 4 All SA 409 (WCC) 

Business rescue – Business rescue plan – Vote against – Application to set aside 
vote – Section 153(7) of the Companies Act 71 of 2008 providing grounds on which 
a court may order that the vote on a business rescue plan be set aside – Court must 
be satisfied that it is reasonable and just to set aside plan, having regard to the 

                                                           
10 See MOUTON v PARK 2000 DEVELOPMENT supra where the court differed from this case 



interests represented by the persons who voted against the proposed business 
rescue plan. 

The second respondent (“FMA”) was placed under business rescue on 2 December 
2016, and the business rescue practitioner published the first business rescue plan on 
28 February 2017 and an updated proposal on 23 November 2017, neither of which 
was supported by the first respondent (“TNPA”) which was FMA’s largest creditor. 
Subsequent developments involving FMA concluding sub-leases with a third party led 
to the business rescue practitioner issuing a revised business plan which took into 
consideration the additional income to be generated for FMA from the proposed sub-
leases. The plan was considered at a meeting of creditors on 31 July 2019, but was 
voted down by TNPA. FMA was liable to TNPA for monthly rental of about R1,5 million 
at the time, but when FMA was placed in business rescue, the business rescue 
practitioner purported to suspend its obligations to pay rental. The business rescue 
practitioner took the view that the vote in question was inappropriate, as contemplated 
in section 153(1)(a) of the Companies Act, but that FMA itself would not apply to court 
to set aside the result of the vote since the first and second applicants, as FMA’s 
shareholders, had indicated that they would bring the necessary application. 

In terms of section 153(1)(b)(bb) of the Companies Act 71 of 2008, the applicants 
sought to set aside a vote taken against a revised business rescue plan at a business 
rescue meeting. The first applicant was an 80% shareholder and a loan account 
creditor in the company and the second applicant was a minor creditor. The applicants’ 
case was that the revised business plan was just and reasonable, and that setting 
aside TNPA’s vote would mean that a proposed sub-lease between FMA and a third 
party would go ahead, bringing in R66 million in rental for FMA over a three-year 
period. 

TNPA’s stance was that any viable business rescue plan had to address the 
historical debt, which included the arrears of R40,8 million. 

Held – Section 153 of the Companies Act deals with a failure to adopt a business 
rescue plan. Section 153(7) provides that a court may order that the vote on a 
business plan be set aside if the court is satisfied that it is reasonable and just to do 
so, having regard to the interests represented by the person or persons who voted 
against the proposed business rescue plan; the provision, if any, made in the proposed 
business rescue plan with respect to the interests of that person or those persons; and 
a fair and reasonable estimate of the return to that person, or those persons, if the 
company were to be liquidated. 

The issue of the arrear rental had to be a critical component of any business 
rescue plan. The moratorium which FMA presently enjoyed in respect of the 
extremely substantial arrear rentals would endure for another three years if the 
revised plan was adopted. The business rescue practitioner’s revised business plan 
provided no explanation for FMA not beginning to address the arrears immediately 
and only in three years’ time. Furthermore, the plan offered little certainty as to how 
the arrears could be effectively addressed even after the expiry of the three-year 
period. The court found merit in TNPA’s argument that the revised business rescue 
plan made any prospect of repayment of any portion of the arrear rental 
indebtedness uncertain and dependent upon the happening of an uncertain future 
event. By contrast, were the vote rejecting the revised business plan to be upheld 



then TNPA would immediately be able to deal with its property as it saw fit and it 
could seek a new tenant. 

Having regard to all the circumstances and competing interests and notwithstanding 
the uncertainty should FMA be placed into liquidation, the court was unable to find that 
the result of the vote was inappropriate. It was also unable to find that it was 
reasonable and just to set aside the result of the disputed vote. 

The application was accordingly dismissed with costs. 

 

Standard Bank Nominees (RF) (Pty) Ltd and others v Hospitality Property Fund 
Ltd [2019] 4 All SA 561 (GJ) 

Corporate and Commercial – Company law – Securities held by shareholders – 
Scheme of arrangement – Dissenting shareholder – Right of appraisal – Irregularities 
in procedure leading to withdrawal of appraisal application – Consequences – 
Dissenting shareholder who does not accept offer of fair value for shares must take 
further step to pursue its right of appraisal, by instituting an application to court under 
section 164(14) of the Companies Act 71 of 2008 for determination of fair value 
within 30 business days – Failure to comply results in shareholder losing right to exit 
its shareholding and to demand fair value, and reinstatement of dissenting 
shareholder’s full rights in respect of its shares. 

Section 164 of the Companies Act 71 of 2008 applies in certain circumstances 
where, inter alia, a company intends to propose to its shareholders that they enter into 
a scheme of arrangement affecting the securities held by the shareholders. It gives 
any shareholder who dissents regarding the proposed scheme of arrangement a right 
of appraisal, providing the option of exiting the company in exchange for the payment 
of fair value for shares. A detailed procedure in terms of which the right of appraisal is 
to be exercised is set out. It involves various notices and demands as between the 
dissenting shareholder and the company. If a shareholder gives the requisite notice 
and demand to the company, that has legal implications on the ambit of its rights as a 
shareholder. In particular, the shareholder’s rights are restricted to the right to obtain 
fair value for its shares. Section 164(14) permits a dissenting shareholder to apply to 
court for a determination of fair value in respect of its shares. As a prerequisite, the 
shareholder must have given the company the necessary notice and demand. 

In the present case a section 164(14) application was made (the appraisal 
application), but was later abandoned because of fatal irregularities that tainted it. 
Thus, a determination of fair value was never agreed between the parties, nor did the 
Court make a determination of fair value. Consequently, the parties could not agree 
on what the legal position was of the shareholder under section  164 vis-a-vis its rights 
in its shares. 

A second focus of inquiry in the present case was the legality of the steps taken by, 
in particular, the fourth applicant (“Advisors”), in an attempt to implement the 
shareholder’s appraisal right. Those steps formed part of the procedure laid down 
in section 164, prior to the institution of the appraisal application The Act provides that 
it is the shareholder who must give due notice to the company of its intention to 
exercise the right of appraisal, and that the shareholder must make the requisite 
demand to the company for payment of fair value for its shares. In this case, it was the 
fourth applicant, who was not the shareholder, who did so. Much of the respondent’s 



opposition to the application was based on the defence that the fourth applicant was 
duly authorised to act on behalf of the shareholder, and that those steps were thus 
lawful and binding on the shareholder. 

The first applicant (“Nominees”) was the registered shareholder of the shares in 
question. It held the shares as nominee for the second applicant (the “trustee”). As 
between Nominees and the second applicant, the latter was the beneficial owner of 
the shares, which it held in trust for an investment fund. The applicants sought a 
declaration that Nominees was the holder of the shares in question; that Nominees 
was entitled to exercise all rights in and to and arising out of the shares; and that 
Nominees was entitled to be paid certain sums arising from the above. 

The respondent (“HPF”) was a real estate investment trust company. In 2015, it 
proposed a scheme of arrangement which if implemented, would trigger the rights of 
appraisal under section 164, of all affected shareholders, including Nominees. 
Advisors then engaged with HPF in giving the required notice and demand to signal 
an intention to exercise the appraisal right. Subsequently, the trustee sought to correct 
the incorrect citation of the applicant in the appraisal application, by substituting the 
trustee for Nominees. HPF took issue therewith, and challenged the locus standi of 
both Advisors and the trustee to institute the appraisal application. 

Accepting the errors made, the applicants averred in the present application that 
Advisors’ attempts at exercising the appraisal rights under section 164 were invalid 
from the outset. As such, the steps taken, including the ill-fated appraisal application 
had no legal effect on Nominees’ rights in and to the shares, as Nominees had not 
taken any of the compulsory steps to perfect its appraisal rights. They therefore 
contended that none of the consequences flowing from a valid enforcement of the 
appraisal right under section 164 could follow and, as such, Nominees rights to the 
shares substituted under the scheme of arrangement remained valid, enforceable and 
actionable. 

Held – The principal claim relied on the applicants’ contention that Advisors’ purported 
attempt to exercise the appraisal rights in respect of the shares was invalid, irregular, 
and had no legal effect on Nominees’ shareholding. It is the registered shareholder (in 
this case Nominees) who may exercise its right of appraisal by following the relevant 
steps, and not the beneficial holder of the shares. The notice and demand steps laid 
down are important stages in the appraisal process. It is only a shareholder who both 
delivered a notice of objection under section 164(3) and who voted against the 
proposed scheme of arrangement that has the right to make a demand for fair value 
under section 164(5)-(8). 

In order to succeed in their primary claim, the applicants had to satisfy the Court that 
the occurrence of the events outlined by the Court did not have the legal effect that 
Nominees’ rights in respect of its shares were limited by section 164(9). In other words, 
it had to be shown that notwithstanding the notice and demand process followed by 
Advisors, and despite Advisors’ application under section 164(14), Nominees retained 
its full rights in its shares and was not restricted only to a claim for payment of fair 
value for them. The first question arising from the applicants’ contentions in that regard 
was whether the withdrawal of the fatally flawed appraisal application had the effect of 
reinstating Nominees’ full rights in its shares without interruption. 

The reason why the appraisal application was withdrawn was because neither 
Advisors, nor the trustee had the requisite locus standi to bring the application. The 



Court stated that the right of a dissenting shareholder to approach the Court 
under section 164(14) must be exercised before the expiry of the 30-day period 
prescribed under section 164(12)(b). If it does not do so, the offer will have lapsed and 
under section 164(14)(b) the shareholder is precluded from applying to court. HPF’s 
submission that it remained open to Nominees to approach the Court under section 
164(14) was incorrect. Nominees was required to exercise that right within the 30-day 
period. That period had passed, and the remedy was no longer available to it. The 
effect of Nominees’ failure was that it lost its right to exit its shareholding and to 
demand fair value. In terms of section 164(10) its full rights in respect of its shares was 
then reinstated. 

Although that finding rendered it unnecessary for the Court to consider a subsidiary 
issue which it had anticipated, the court did address the remaining issue, concluding 
that it also did not assist HPF. 

The application accordingly succeeded. The Court held that effect of the restoration 
of Nominees’ rights without interruption was that it is entitled to be paid its share of the 
dividends that were distributed by HPF. 
 
Findaload (Pty) Ltd and others v CMT Transport (Pty) Ltd and others [2019] 
JOL 46156 (FB) 

Corporate and Commercial – Company director – Fiduciary duty – Employee’s duties 
– Enforcement of restraint of trade 

The second applicant (“Lohan Logistics”) and third applicant (“Scarlicento”) were equal 
shareholders in the first applicant (“Findaload”). The second respondent (Kruger) was 
one of the directors of Lohan Logistics, and was also a director of Findaload. The third 
respondent (Bloem) was an employee of Findaload. 

Kruger was furthermore, the sole director of the first respondent (“CMT”). He did not 
disclose that fact to the other directors of Findaload. 

In the present application, an interdict was sought restraining Kruger from 
appropriating and diverting business opportunities to CMT, falling within the scope and 
line of business of the first applicant; from disclosing Findaload's information to CMT; 
and related relief. 

Held that the issues to be decided were whether Kruger owed a fiduciary duty to any 
of the applicants; if so, whether a director's fiduciary duty lives on even after the 
termination of the relationship; if it does, whether Kruger breached his fiduciary duty; 
and whether a restraint clause in Bloem’s employment contract should be enforced 
against him. 

As these were motion proceedings for final relief, the factual disputes had to be 
decided based on the respondents' version together with the undisputed and common 
cause facts. Untenable denials by a respondent should not be countenanced. 

When adjudicating the reasonableness of a restraint, the court had to have due regard 
to all the facts disclosed in the affidavits. If the facts disclosed that the restraint was 
unreasonable then the respondent had to succeed. The converse was also true. If the 
facts disclosed that the restraint was reasonable, then the applicants had to succeed. 
The court was called upon to make a value judgment after considering two important 



policy considerations. Those were that public interest requires that parties should 
comply with their contractual obligations, and that all persons should in the interests 
of society be productive and be permitted to engage in trade and commerce or in their 
professions. 

A director's fiduciary duty continues regardless of the determination of the company-
director relationship, but the duty is not limitless. Directors should, however, not be 
allowed to escape their fiduciary duties by breaching them and subsequently resigning 
without consequence. 

Kruger was interdicted from disclosing Lohan Logistics’ information to CMT, and from 
representing to members of the public that he was associated with, alternatively 
related to Lohan Logistics. Although the totality of the evidence against Bloem 
indicated that he was disloyal to his employer and that he probably committed 
misconduct, that was not enough to restrain him from having future employment in 
companies that competed with or conducted the same or similar business as Lohan 
Logistics. 

 
Murray N.O and others v African Global Holdings (Pty) Ltd and others 
[2019] JOL 46303 (SCA) 

Corporate and Commercial – Company law – Winding up of companies – Voluntary 
winding up – Solvency of companies 

The first respondent (“Holdings”) was the holding company of a group of companies 
(“the Group”) formerly known as the Bosasa Group. 

After evidence was given at a judicial commission of enquiry into allegations of State 
capture, corruption and fraud in the public sector concerning the relationship between 
senior political figures and the Group, two banks withdrew banking facilities from some 
of the Group’s companies. The Group’s attempts to find other banks to provide it with 
banking facilities failed, which negatively impacted on its continued business 
operations. 

Acting on legal advice, the Group embarked on the voluntary winding up of the relevant 
entity (“Operations”). The High Court appointed the appellants as liquidators. 

In February 2019, Holdings was advised that the process of voluntary winding-up was 
defective. It approached the High Court for orders directed at having the resolutions 
for voluntary winding-up declared null and void and of no force and effect from 
inception. Consequent upon that they sought an order that the appointment of the 
liquidators was likewise null and void and of no force and effect and compelling the 
liquidators to restore control of the companies to their directors. 

The present appeal was against the granting of the relief sought. 

Held that the resolutions placing Operations and its subsidiaries under a creditors 
voluntary winding-up were expressed as being taken in terms of section 351 of the 
Companies Act 61 of 1973 which formed part of Chapter 14 of the 1973 Act dealing 
with the winding-up of companies. That chapter continued to apply under the 
Companies Act 71 of 2008. In terms of section 343 of the 1973 Act, a company may 
still be wound up either by the court or voluntarily, and in the latter event the winding-
up will be either a creditors’ or a members’ voluntary winding-up. The exception to the 



continued application of the 1973 Act arises under sections 79 and 80 of the 2008 Act, 
which provide that in the case of a solvent company it can be wound-up either 
voluntarily or by way of a winding-up and liquidation by court order. Holdings’ primary 
case was that Operations, and all the subsidiaries, were solvent companies and thus 
could not be voluntarily wound-up in terms of s 351 of the 1973 Act. The basis of the 
argument was that the applicable legislation for the purpose of winding-up the 
companies was the 2008 Act, more particularly sections 79 and 80 thereof, and not 
the 1973 Act. 

The court rejected a contention that the appointment of the liquidators by the Deputy 
Master of the High Court, Pretoria was invalid because the companies’ were based in 
Johannesburg. The court held that the Master in Pretoria had jurisdiction over the 
whole of Gauteng and the Master’s jurisdiction was not excluded merely because there 
was a Master in Johannesburg where the companies’ offices were based. 

The main question to be determined was whether the companies were solvent. The 
court found that Operations and the other companies in the Group were commercially 
insolvent at the time that the resolutions for their voluntary winding-up were taken. 
That meant that Holdings should not have been granted any relief by the High Court 
and the application should have been dismissed. 

The appeal was upheld with costs. 
 

Van der Merwe N.O and others v Moodliar N.O and related matters 
[2019] JOL 46350 (WCC) 

Liquidators of company – Application for removal of liquidators – Application for 
reconsideration of order extending liquidators’ powers – Application for re-opening of 
the first liquidation and distribution account 

In September 2014, the Standard Bank of South Africa Ltd (“the bank”) obtained an 
order for the provisional winding-up of Zonnekus Mansion (Pty) Ltd (“the company”) 
on the basis that it was unable to pay its debts. The bank was a secured creditor of 
the company. The provisional order was confirmed and a final order for the winding-
up of the company was granted and final liquidators were appointed. 

Various business rescue applications were then brought, having the effect of 
suspending the liquidation proceedings. 

Three applications were subsequently brought, and were before the court. The first 
was for the removal of the liquidators; the second was for the re-opening of the first 
liquidation and distribution account and the institution of an enquiry into the conduct of 
the liquidators; and the third was for reconsideration of an order granted more than 4 
years earlier extending the powers of the liquidators under section 386(5) of the 
Companies Act 61 of 1973. 

Held that the order extending the powers of the liquidators was followed by a series 
of acts by the liquidators, which could not now be easily undone. The court was of the 
view, not only that no basis for reconsideration had been established, but that the 
application was an abuse of process on the part of those interests. The application 
was dismissed with a punitive costs order. 



The application for the re-opening of the first liquidation and distribution account and 
the institution of an enquiry into the conduct of the liquidators was based on allegations 
of fraud and theft, which were vaguely pleaded. The court was unimpressed with the 
allegations levelled against the liquidators and refused the relief, again with a punitive 
costs order. 

Various grounds were set out in support of the application for removal of the 
liquidators. However, the court found that no basis whatsoever had been established 
for the removal of the liquidators. The removal application was also brought at an 
advanced stage of the liquidation and it would not be in the interests of the general 
body of creditors (none of whom had lodged any complaints about the liquidators’ 
conduct) to order a removal and reappointment of new liquidators at this stage. The 
application was dismissed. 

 
Parry v Dunn-Blatch and others [2019] JOL 46056 (GJ) 

Company law – Rights of shareholder and director – Oppressive or prejudicial conduct 
– Section 163 of the Companies Act 71 of 2008 

The applicant and first respondent were directors of the second respondent until the 
applicant resigned on 31 May 2012. However, they remained equal shareholders and 
directors of the third respondents. The applicant and the first respondent were also co-
authors of literary works (“the intellectual property”) which vested in the third 
respondent. Whilst the applicant was still a director of the second respondent, both the 
applicant and first respondent received salaries from the second respondent, a portion 
whereof was compensation for the intellectual property of the third respondent which 
the second respondent was using. 

According to the applicant, since her resignation as director of the second respondent, 
she had not received any payment for the use of the intellectual property of the third 
respondent by the second respondent. 

Held that as a director and shareholder of the third respondent, the applicant was 
entitled to bring the proceedings in terms of section 163 of the Companies Act 71 of 
2008. The first respondent, as the director of the second respondent, was still receiving 
a salary from the second respondent which included a portion for the compensation 
for the use of the intellectual property of the third respondent by the second 
respondent. However, the second respondent was not paying anything to the third 
respondent for the use of its intellectual property – thus the third respondent and the 
applicant, as a 50% shareholder and director of the third respondent, were prejudiced 
thereby. 

It was not just and equitable for the respondents to benefit from the works of the third 
respondent without paying any royalties therefore. Nor was it just and equitable that 
the applicant, through the third respondent, to be oppressed or unfairly prejudiced to 
benefit the respondents. As the conduct of the respondents was manifestly oppressive 
and unfairly prejudicial to the applicant, the latter as a director and shareholder of the 
third respondent had established a case entitling it to the relief it sought in its 
application in terms of section 163 of the Companies Act. Section 163 provides relief 
from oppressive or prejudicial conduct or from abuse of separate juristic personality of 
a company. 

The court granted relief in favour of the applicant. 



 

C and C Restaurant Group (Pty) Ltd and another v Townsend; In re: Townsend 
v C and C Restaurant Group (Pty) Ltd [2019] JOL 46109 (WCC) 

Winding up order – Application for reconsideration 

In September 2019, the respondent (“Townsend”) applied for the liquidation of the first 
applicant (“the company”) on the basis that it was unable to pay its debts. His locus 
standi to bring the application was not in dispute as it was common cause that he was 
a creditor of the company in the amount of R6,5m. The sole shareholder and director 
of the company was the second applicant (“Bailey”). 

The court hearing the application to wind up the company granted a provisional order 
for winding up. 

Seeking to invoke the provisions of Rule 6(12)(c), Bailey now wished for the court to 
reconsider the matter, to set aside the rule nisi and to grant him an opportunity (on 
behalf of his company) to formally oppose the application for liquidation. 

Held that Rule 6(12) is the rule generally applicable to urgent applications. Rule 
6(12)(a) permits the court a wide discretion to dispense with the rules relating to form 
and service in urgent applications, while sub-rule (b) requires an applicant to make out 
a case for urgency in its founding affidavit. When a court embarks upon such 
reconsideration it takes into account all matter then before it in the affidavits for 
reconsideration including that which might conceivably portray a different set of 
circumstances to that before the court earlier. The court took cognisance of evidence 
adduced, showing that Bailey had been considering opposing the winding-up 
application just a couple of days before the hearing but then instructed his attorney not 
to proceed with the opposition. The matter was heard in default of appearance to 
oppose and not ex parte. Bailey was accordingly not permitted to have a second bite 
at the cherry and ask for the proceedings to commence de novo. He had to accept 
the status quo and consider his position on the return day of the rule nisi. 

In case the court was wrong on the issue of absence of an entitlement to 
reconsideration, it went on to consider the merits of the application for a provisional 
winding up order. It concluded that the commercial insolvency of the company had 
been established on the papers and that the order of provisional winding up was fully 
justified. 

The application for reconsideration was dismissed with costs. 
 

Ex Parte: Knoop N.O (Naidoo and another as Intervening Parties) [2019] JOL 
46120 (KZD) 

Insolvent estate – Reopening of – Appointment of trustee by court – Ex 
parte application – Correctness – Reconsideration of order 

The applicant (“Knoop”) had applied to have re-opened the master’s file in an insolvent 
estate, and that insofar as might be necessary, all of the powers which a firm of lawyers 
(in which Knoop had then been a partner) previously enjoyed qua trustees, be vested 
in the applicant. It was contended that inasmuch as the court granted an order placing 
the insolvent (“Sagadava”) under sequestration, pursuant to a friendly sequestration, 
it retained jurisdiction in matters pertaining to Sagadava’s insolvent estate. 



Knoop contended that he had been entrusted with the administration of the estate and 
had personal knowledge of all matters relating to it. It is common cause that the 
insolvent was rehabilitated on 1 November 2010 and that the Master’s file, in respect 
of the insolvent estate under reference number N637/2000, was closed. Knoop 
contended that on account of fraud committed by the insolvent, the Master’s file should 
be re-opened. The ex parte application brought by Knoop was granted, and in the 
present application by Sagadava, brought in terms of uniform rule 6(12)(c), he sought 
to have the ex parte order reconsidered. 

Held that the pivotal issue in this application was the interest, if any, that Knoop had 
in bringing the application for him to be re-vested with the powers of a trustee in the 
insolvent estate of Sagadava. Knoop averred that it was in the interest of the creditors 
that he be allowed to commence to recover all of the hidden assets. He contended 
that Sagadava proceeded to apply for his sequestration knowing that he was not in 
fact insolvent and that he had sufficient hidden assets which could have been used to 
satisfy the claims of his creditors. 

The court was satisfied that Sagadava was entitled in terms of uniform rule 6(12)(c) to 
approach the court for a reconsideration, as the relief obtained by Knoop directly 
affected him and his estate. 

On the basis of the ex parte application, the court appointed Knoop as a trustee to the 
re-opened insolvent estate of Sagadava. It gave to Knoop all the powers which the 
firm (Schoerie and Hayes) in which he previously was a partner enjoyed as trustees. 
The order served to vest in Knoop and his current firm the role played formerly by 
Schoerie and Hayes. The court held that the ex parte order granted was a nullity in as 
much as the Master and not the court has the power to appoint trustees to an insolvent 
estate. Knoop was re-vested with powers he never originally had. 

The ex parte order was reconsidered and set aside. 
 

Van Zyl & Another v Off the Shelf Investments Seventy Eight (Pty) Ltd 
(1323/2018) [2019] ZASCA 175 (2 December 2019) 

Provisional liquidation – creditor relied on a debt owed to it by respondent as 
reflected in the latter’s financial statements – respondent disputed accuracy of its 
financial statements – held that financial statements correctly reflected debt owed to 
creditor – provisional liquidation ordered. 

The appellants are the liquidators of Cinmark Twelve (Pty) Ltd (Cinmark). In that 
capacity, the appellants applied in the Western Cape Division of the High Court, 
Cape Town for the provisional liquidation of the respondent, Off The Shelf 
Investments Seventy Eight (Pty) Ltd. The respondent opposed the application and 
the court a quo (Langa AJ) dismissed it with costs. It refused leave to appeal. The 
appeal is before us with the leave of this court. As I shall show, the principal issue in 
the appeal is whether the respondent is indebted to Cinmark. 

  

[2]             Cinmark and the respondent are subsidiaries of Skipness Société 
Anonyme, a company registered in Luxembourg (Skipness). Mr Christian Renè 



Dauriac is a director of Skipness and the ‘controlling mind’ thereof. During 2003 
Skipness invested in wine farming in South Africa through the respondent, Cinmark 
and another of its subsidiaries, Natanna (Pty) Ltd (Natanna). 

  

[3]             Since 2003 Skipness held 88 per cent of the shares in the respondent. 
The remaining 12 per cent was held by the trustees of the Hopefull Trust. The 
directors of the respondent were Mr Dauriac, his daughter and one of the trustees of 
the Hopefull Trust. The respondent acquired a wine farm, portion 27 of the farm 
Natte Valleij no 747 (the farm). The Marianne Wine Estate was established on the 
farm. After April 2017, Skipness acquired the shares of the Hopefull Trust and the 
respondent became a wholly owned subsidiary of Skipness. 

  

[4]             At all relevant times, Cinmark was wholly owned by Skipness and its 
directors were Mr Dauriac, his daughter and his son. Cinmark was created 
exclusively to make and sell red wine. The reason for this was that the Department 
of Trade and Industry (the DTI) offered incentives to attract investment in the 
production of red wine in South Africa. Natanna was involved in the farming 
activities, that is the production of the grapes for winemaking. It also produced white 
wine. The grapes were grown on the farm and the wine was made in the wine cellar 
on the farm. The development of the wine cellar on the farm is a central feature of 
the case and I shall shortly return thereto. 

  

[5]             The  audited  financial  statements  of  the  respondent  for  the  year  end
ed   31 December 2015, which also reflected the corresponding figures for the year 
ended 31 December 2014, were signed by its auditor and by or on behalf of all three 
directors of the respondent on 16 March 2016. According to the financial statements 
the assets of the respondent included ‘investment properties’. Under ‘investment 
properties’,  the farm and improvements thereto were listed. It contained an entry 
‘Improvements: Wine cellar – Cinmark’, which indicated that during the period from 
2004 to 2006 a wine cellar had been developed on the farm at a total cost of R11 
907 092. The financial statements also reflected, as a long term liability, a loan of 
R11 907 092 owed by the respondent to Cinmark. The following note accompanied 
the entry in respect of the loan: 

‘The loan bears no interest as agreed upon by the parties and has no fixed terms of 
repayment.’ This meant that the loan was repayable within a reasonable time or on 
demand.      The corresponding figures as at 31 December 2014 were exactly the 
same. The fons et origo of the appellants’ application for the provisional liquidation of 
the respondent was the failure of the respondent to repay this loan. 

  

[7]             On 22 March 2017 the sheriff of the court a quo delivered a letter of 
demand in terms of s 345(1)(a)(i) of the 1973 Act to the respondent, requiring it to 



pay the amount of R11 907 092 to the appellants. Despite the effluxion of a period of 
three weeks thereafter, the respondent did not make payment nor attempted to 
secure payment to the satisfaction of the appellants. It follows that should it be held 
that the appellants established the aforesaid liability of the respondent to Cinmark, 
the respondent would be deemed to be unable to pay its debts and the appellants 
would therefore be entitled to a provisional liquidation order. 

  

[8]             The main theme of the answering affidavit on behalf of the respondent, 
deposed to  by Mr Dauriac,  was that the  entry in  the  respondent’s financial 
statements    that reflected the liability to Cinmark was simply an accounting fiction 
that had been made in error. He said that it was merely a book entry that did not 
reflect an actual loan or actual flow of funds. 

  

[9]             The first question is whether the appellants furnished the required proof of 
the debt that they relied upon. As they moved for a provisional order of liquidation, 
they only had to provide prima  facie  proof  thereof.  

[10]          The evidence established beyond doubt that Cinmark had expended the 
precise amount of R11 907 092 to develop the wine cellar on the farm. Cinmark 
entered into a written contract with the DTI in terms of which the DTI would provide 
incentives to it in respect of investment in the production of red wine. In terms of the 
contract, the incentives would be calculated on investments made in ‘qualifying 
assets’ during the period from 1 March 2005 to 29 February 2008. The development 
of the wine cellar was completed by 29 February 2008. Cinmark, inter alia, claimed 
and received incentives from the DTI based on the investment of the amount of R11 
907 092 in the development of the wine cellar on the farm. It received at least R3 
261 120 in incentives. 

  

[11]          One of the various suppliers used by Cinmark to develop the wine cellar 
was Rullier Agro Equipement SARL (Rullier), a company registered in France. Rullier 
supplied winemaking equipment to Cinmark. Cinmark, however, did not make 
payment of what was due to Rullier. A balance of € 203 308,43 remained 
outstanding. Rullier sued Cinmark in the Commercial Court of Bordeaux for payment 
of that amount, interest thereon and costs. On 20 November 2009 that court gave 
judgment in favour of Rullier. Rullier successfully applied for the recognition and 
enforcement of the judgment in South Africa. Because it was unable to obtain 
satisfaction of the judgment, Cinmark was finally liquidated by the Western Cape 
Division of the High Court at the instance of Rullier on 24 May 2016. The appellants 
therefore seek payment from the respondent of the amount of R11 907 092, in order 
to distribute it amongst the creditors of Cinmark, including Rullier. 

  



[12]          It is clear that Skipness provided the amount of R11 907 092 to Cinmark to 
fund the development of the cellar as part of a total loan of approximately R21 
million.     The mainstay of the respondent’s case (that the loan relied upon by 
Cinmark was merely an erroneous book entry), was Mr Dauriac’s evidence that 
Skipness had advanced the amount of R11 907 092 on loan to the respondent and 
not to Cinmark. In this regard he stated that the advance had been made to the 
respondent, ‘perhaps via Cinmark’ and ‘utilising Cinmark as a conduit’. The court a 
quo, however, rejected this contention and held that Skipness had loaned that 
amount to Cinmark. This finding was rightly not challenged before us. 

 [13]          It is common cause that the wine cellar was permanently attached to the 
farm and thus acceded to the immovable property owned by the respondent. 
However, because Cinmark was designated to claim incentives from the DTI based 
on the investment in the development of the wine cellar, its financial statements had 
to reflect this wine cellar as an asset of Cinmark. By the same token, the wine cellar 
could not be shown as an asset of the respondent in its financial statements. This 
was quite wrong, of course, and is perhaps best illustrated by the manner in which 
the ‘investment’ was reflected in Cinmark’s financial statements during the relevant 
period. They reflected the amount of R11 907 092 simply as ‘Buildings’ that formed 
part of Cinmark’s non-current assets. But Cinmark owned no land or buildings and in 
this manner it misrepresented its financial affairs to the DTI and others. 

  

[14]          When the contract in respect of incentives between the DTI and Cinmark 
had run its course, there was no further need for Cinmark and Natanna to operate 
separately. Therefore it was decided, so Mr Dauriac said, to ‘restructure’ or 
‘consolidate’ the businesses of Cinmark and Natanna by combining them within 
Natanna. On the probabilities this also led to the adjustment of the financial 
statements of the respondent, in order to reflect the wine cellar as part of its assets 
as well as the liability of the respondent to Cinmark for the amount it had expended 
to develop the wine cellar. 

  

[15]          The respondent placed a lot of emphasis on the fact that it did not advance 
the amount of R11 907 092 to Cinmark and that no such funds passed from the 
respondent to Cinmark. Regrettably, the court a quo was persuaded by this 
oversimplification. As I have demonstrated, the directors of the respondent, no doubt 
on the advice of its auditors, deliberately approved the financial statements of the 
respondent that reflected these changes. These entries were perfectly in accordance 
with what actually happened, namely that the respondent obtained a wine cellar that 
was paid for by Cinmark with funds that it had borrowed from Skipness. Clearly the 
directors of the respondent, which included two of the directors of Cinmark, resolved 
that the position stated in these financial statements was true and correct. Thus, 
there is no reason to doubt the accuracy 
of  the  respondent’s  financial  statements  for  the  year  ended 31 December 2015 
(nor for the year ended 31 December 2014). 

  



[16]          The respondent owed the amount of R11 907 092 to Cinmark on loan 
account. That, in fact, is what the directors of the respondent certified on 27 
November 2014 under the signature of one of them, as follows: 

‘CERTIFICATE OF LOAN ACCOUNT 

THE DIRECTORS of OFF THE SHELF INVESTMENTS 78 (PTY) LTD certifies 
hereby that the amount of R11 907 092 was due to CINMARK TWELVE (PTY) LTD 
on loan account by OFF THE SHELF INVESTMENTS 78 (PTY) LTD.’ 

  

[17]          I find that the appellants established on a preponderance of probabilities 
that the respondent is liable to Cinmark in the amount of R11 907 092. It has not in 
any way been suggested that the amount is not due and payable. 

  

[18]          The respondent, however, had a further string to its bow. Mr Dauriac said 
that ancillary to the aforesaid ‘restructuring’ or ‘consolidation’, the respondent 
accepted liability for the repayment of the loan owed by Cinmark to Skipness. This, 
he said, resulted in the ‘netting off’ of the entries in the books of account, including 
the entry that reflected the liability of the respondent to Cinmark. 

  

[19]          On Mr Dauriac’s own evidence, however, this proposition was nothing 
other than an ex post facto reconstruction that was not based on any facts. He said: 

  

‘99.5    As between Respondent and Cinmark, the “restructuring” or “consolidation” 
referred to above has achieved nothing more than effecting a correction of these 
entries and to the extent necessary, a setting-off of the book entries made. 

  

99.6      As I have indicated, the book entries did not reflect the true position between 
the parties and thus do not require any legal explanation. 

  

99.7      To the extent that I may be wrong in that regard and some legal construction 
is required, then what has clearly happened is that the Respondent has undertaken 
to repay the loan directly to Skipness in return for which Skipness has waived any 
claim against Respondent [Cinmark]. 

  



99.8      It is clear that no written agreement to this effect is required and this has 
been achieved by the directors of the holding company who are also directors of 
and/or control the subsidiaries agreeing to no doubt instructing the preparation of the 
financial statements on this basis. As the controlling mind of the holding company, I 
confirm this. 

109.7   It appears that the restatement of the financial affairs of the companies was 
agreed between their directors as evidenced by the basis upon which the financial 
statements themselves in particular insofar as they have been signed by the 
directors. 

. . . 

109.9   To extent that any underlying agreement is required in terms whereof the 
liability to repay the funds advanced by Skipness for the improvement of the wine 
cellar is to be undertaken directly by the Respondent to Skipness, such agreement 
may be oral or even tacit, but is clearly evidenced by the financial statements of 
Skipness and those of the Respondent, which evidence such agreement. 

110.2   Again, the agreement is evidenced by the financial statements prepared at 
the behest  of the directors, both of the holding company being the creditor and of 
the Respondent subsidiary, being the debtor.’ 

[20]          Despite the fact that Mr Dauriac was said to be the controlling mind of 
Skipness and was a director of its subsidiaries, he was clearly unable to provide any 
factual evidence as to how, when and by whom such agreement had been reached. 
And he only produced draft financial statements of the respondent for the 
subsequent years ended 31 December 2016 and 31 December 2017, without 
offering an explanation for the absence of approved financial statements. 

[21]          Moreover, even if it is accepted that para 99.7 quoted above was intended 
to convey that in return for the respondent’s undertaking to repay the loan owed by 
Cinmark to Skipness, Skipness waived any claim against Cinmark, this in any event 
did not involve any agreement or decision by Cinmark to relinquish its claim against 
the respondent. According to the aforesaid evidence, only Skipness and the 
respondent would have been parties to the alleged arrangement. 

[22]          For the sake of completeness it should be mentioned that even if Cinmark 
relinquished its right to claim the amount of R11 907 092 from the respondent in 
accordance with what Mr Dauriac said, that could not avail the respondent. Such 
abandonment of rights would clearly constitute a disposition within the meaning 
of      s 341(2) of the 1973 Act, which provides: 

‘Every disposition of its property (including rights of action) by any company being 
wound-up and unable to pay its debts made after the commencement of the winding-
up, shall be void unless the Court otherwise orders.’ 

In terms of s 348 of the 1973 Act the date of commencement of the winding-up of 
Cinmark was the date of presentation of that application to the court. That took place 



during November 2015. It follows that such abandonment of rights by Cinmark would 
have been void. 

[23]          In the result the court a quo should have issued an order of provisional 
liquidation of the respondent. The appellants’ costs of appeal, including the costs of 
two counsel, shall form part of the costs of the administration of the respondent. 

 [24]          The following order is issued: 

1    The appeal is upheld. 

2    The order of the court a quo is set aside and replaced with the following: 

‘(a)     The respondent is placed under a provisional order of winding-up in the 
hands of the Master of the Western Cape Division of the High Court, Cape Town 
(high court). 

(b)     A rule nisi is issued calling upon the respondent and all interested parties to 
show cause, if any, to the high court on 13 January 2020 at 10h00, as to why: 

 (i)     the respondent should not be placed under a final order of winding-up; and 

(ii)   the costs of this application (including the costs of two counsel) should not be 
costs in the winding-up of the respondent. 

(c)     Service of this order shall be effected: 

(i)    by the sheriff of the high court or his lawful deputy on the registered office of the 
respondent; 

(ii)   on the South African Revenue Services; 

(iii)    by publication in one edition each of the Cape Times and Die 
Burger newspapers and in the Government Gazette; 

(iv)    by registered post on all known creditors of the respondent with claims in 
excess of R25 000; 

(v)   on the employees of the respondent in terms of s 346A(1)(b) of Act 61 of 1973; 
and 

(vi)    on any registered trade union that the employees of the respondent may 
belong to.’ 

 

 

 Van Heerden N.O and Others v Danwet NO (Pty) Ltd (In Liquidation) 
(A174/2017) [2019] ZAGPPHC 576 (11 December 2019) 



Security-notarial surety bond-. common cause that no written resolution was passed 
to so authorise registration of notarial bond- when the said acknowledgement of debt 
is read, there is no reference to the respondent-appeal dismissed 

The appellants, trustees of the Piet van Heerden Family Trust (the Trust),  appeals, 
with leave from the Supreme Court of Appeal on petition to it, against the whole 
judgment and order delivered by Tuchten, J., in the court a quo. The court a 
quo dismissed the action with costs, after holding that the appellants had not proven 
a suretyship granted by the respondent in their favour. The issue on appeal is 
crisp.  It turns on the interpretation of a document entitled “notarial surety bond” 
allegedly granted by the respondent.  The appellants contend that the notarial surety 
bond registered in the Deeds Office constitutes a standalone surety agreement 
granted by the respondent in favour of the appellants. 

 The appellants, as trustees of the Piet van Heerden Family Trust (the Trust), relied 
on the evidence of one witness, one Johan Georg van Heerden (van 
Heerden).  Despite the similarity of the surname, there is no relationship with the 
trustees of the Trust.  The said van Heerden (the Debtor) signed an 
acknowledgement of debt in favour of the appellants.  He is also the majority 
shareholder of the respondent.  The acknowledgement of debt is in respect of an 
amount of R1 500 000.00 loaned to him, in his personal capacity, by the Trust. The 
Debtor signed the acknowledgement of debt on 8 December 2008.  The notarial 
surety bond dated 11 December 2008.  The latter was in respect of an amount of 
indebtedness of R4 000 000.00. 

The canons of construction of a document, of whatever nature, have over the years 
been set and restated by the courts.  The principles of interpretation are trite 
and requires no further consideration or restatement. 

 The appellants contend that applying the principles of interpretation, as amplified by 
the evidence presented, it is clear that the said notarial surety bond 
constitutes a distinct standalone surety agreement by the respondent. 

 The said contention of the appellants flies in the face of the construction and 
wording of the notarial surety bond and is not supported by the evidence led, 
for what follows.  It also defies logic. 

 [8]        In the first instance, the acknowledgement of debt is signed by the Debtor on 
8 December 2008.  The alleged notarial bond is dated 11 December 
2008.  The appellants contend in this regard, that the date of 8 December 
2008 must be incorrect (no reasons are advanced) and is to be read as 11 
December 2008.  They further contend that it is common cause. The 
respondent’s contention is that it matters not which date is used, the notarial 
surety bond remains flawed on the proper interpretation to be afforded 
thereto.  There is thus no common cause between the parties on this issue. 

  

[9]        Secondly, the notarial surety bond records that a written resolution was 
signed on a date that is not entered and further records that it was so signed 



at a place that is not identified.  Mr Leathern SC, who appeared on behalf of 
the appellants, submitted that the document was registered in the Deeds 
Office and hence is “valid”. The mere registration of an incomplete document 
in the Deeds Office does not of necessity become “valid”.  Furthermore, Mr 
Leathern submitted, with reference to the evidence of the Debtor, that he had 
discussed the granting of a notarial surety bond over the respondent’s 
movable assets with his co-shareholder and co-director and that his co-
shareholder/co-director had agreed thereto. The respondent, or mortgagor, is 
a company registered in terms of the Company Laws of the Republic.  That is 
common cause.  The respondent is in liquidation.  That too is common 
cause.  Mr Leathern readily conceded that the normal practice would be that 
the resolution is to be in writing.  Which it is not.  It is common cause that no 
written resolution was passed to so authorise. 

[10]      Further in support of the contention that the said notarial surety bond 
constitutes a distinct standalone surety agreement, Mr Leathern submitted 
that the first part of the document, constituting the pre-amble, be ignored and 
only the part relating to indebtedness of the respondent be considered.  No 
authority was quoted for that submission. I know of no such authority.  The 
principles of interpretation are clear.  The document must be read as a whole 
and in its entirety.  Furthermore, each paragraph, each sentence and each 
word of the document must be afforded a meaning.  It cannot simply be 
ignored. 

 [11]      Mr Bezuidenhout, who appeared on behalf of the respondent, submitted that 
the first part of the said document, commencing with the words “WHEREAS” 
and “AND WHEREAS”, constitutes the primary clauses of the 
document.  That part upon which Mr Leathern seeks to rely and commencing 
with the words “NOW THEREFORE”, constitutes the secondary clauses.  I 
agree.  The tertiary clauses are made up of the other relevant terms contained 
in the document that relate inter alia to costs, interest, domicilium citandi et 
executandi, and the like.  It follows that the whole document requires 
consideration, if only in view of its construction. 

 [12]      It is gleaned, on a purposive reading of the whole document, that the primary 
clauses introduce the premises upon which the secondary clauses are to be 
read and understood.  The first primary clause records that the Debtor is truly 
and lawfully indebted and held and firmly bound unto, in favour and on behalf 
of the Trust in terms of an acknowledgement of debt executed by the Debtor 
as principal debtor in favour of the mortgagee (the Trust) at Roodepoort on 8 
December 2008.  The second primary clause records that the mortgagor (the 
respondent) bound itself in the said acknowledgement of debt as surety and 
co-principal debtor in solidum for and on behalf of the principal debtor (the 
Debtor) for due, full and timeous compliance by the principal debtor of all his 
obligations to the Trust.  It is further recorded in the second primary clause 
that the respondent had undertaken in that acknowledgment of debt to 
register the notarial surety bond in fulfilment of the said obligations. 

  



[13]      The first secondary clause of the notarial surety bond records that the 
Appeared, i.e. one Herman Carl Coetzee, the person who appeared before 
the notary on behalf of the respondent, declared that his principal, the 
respondent, to be truly and lawfully indebted and held and firmly bound to and 
in favour of the Trust in the sum of R4 000 000.00 or any part thereof 

 [14]      The aforesaid declaration logically and grammatically follows on what is 
recorded in the primary clauses of the notarial surety bond.  To hold 
otherwise, would render the document non-sensical.  It is further common 
cause that no other acknowledgement of debt had been signed by either the 
Debtor or the respondent, in solidum or otherwise. 

[15]      The declaration of indebtedness on the part of the respondent is to be read 
conjunctively with the primary clauses, not disjunctively therefrom.  It then 
follows that the declaration refers back to the second primary clause where it 
is clearly recorded that the respondent bound itself as a co-debtor and surety 
in terms of an acknowledgement of debt together with the principal debtor, the 
Debtor, one Johan Georg van Heerden.  

 [16]      However, when the said acknowledgement of debt is read, there is no 
reference to the respondent.  The only parties recorded in the said document 
is the Trust and Johan Georg van Heerden (the Debtor) who signed the 
acknowledgement of debt in his personal capacity.  There is also no surety 
agreement contained in the said document between the respondent and the 
appellants.  

 [17]      It follows that on a purposive reading of the notarial surety bond, the only 
probable purpose thereof is to bind the assets of the respondent in favour of 
the Trust, and not to constitute a surety agreement by the respondent in 
favour of the appellants. 

 [18]      For all of the aforementioned, the appeal cannot be upheld. 

 [19]      There is a second string to Mr Leathern’s bow, namely the evidence of 
Johan Georg van Heerden which apparently clearly indicates the intention of 
the parties to constitute a surety agreement through the vehicle of the notarial 
surety bond. 

 [20]      There is no substance in that submission.  The appellants were content on 
only calling Johan Georg van Heerden as a witness.  His evidence is of no 
consequence.  In the first instance, the witness was vague as to dates.  The 
witness was unsure of the content of the two documents, i.e. the 
acknowledgement of debt and the notarial surety bond.  In that respect, the 
witness was bent on relying on two affidavits filed in other proceedings by the 
appellants to support his evidence.  The affidavit evidence does not support 
the version put by the witness.  It tends to lean to a view that the respondent 
was the real debtor and not the witness.  That much is further gleaned from 
his evidence where he stated that the respondent was the real debtor and that 
he, the witness, was the surety.  That evidence is in clear contradiction of his 
evidence under oath also in chief,  that he borrowed the money in his 



personal capacity.  Johan Georg van Heerden’s evidence is contradictory and 
of no assistance to the appellants.  It follows on the second string, that the 
appellants have failed to prove the notarial surety bond to constitute a surety 
agreement. 

 [21]      It follows that the appeal cannot be upheld and stands to be 
dismissed.  There is no reason why costs should not follow the event. 

 Hlumisa Technologies (Pty) Ltd and Another v Nedbank Ltd and Others 
(3304/2019) [2019] ZAECGHC 124 (10 December 2019) 

Winding up order-application to rescind a final order of winding-up, it does not  
automatically suspend the operation and execution of the final winding-up order. 

In this application, a Company, which is under a final liquidation order, seeks Orders 
which are directed at placing the Directors of the Company in control of the Bank 
account of the Company in liquidation pending the finalisation of an application for 
the rescission of the final order of winding-up. 

The final order of winding-up was issued on 15 June 2018.  The application to 
rescind the final order of winding-up was issued on 14 May 2019. 

The effect of the final order of winding-up is to place the control of all assets of the 
Company in liquidation in the hands of the Liquidator and to discharge the Directors. 

This application is premised upon the assertion that the effect of a pending 
application for the rescission of a final order of winding-up automatically suspends 
the operation and execution of the final order of winding-up and, in effect, releases 
the Company and its assets from the consequences of the final order of winding-up. 

The nature of the dispute thus requires a finding to be made as to whether or not the 
filing of an application to rescind a final order of winding-up automatically suspends 
the operation and execution of the final winding-up order.  

Contrary to Applicants’ assertion, there is no substantive common law principle or 
rule of common law that an application to rescind an Order of Court automatically 
suspends the effect and operation of such Order. 

The interest of justice is taken care of by rule 45A. In any event an order of court, no 
matter how wrong it might be, stands to be observed until it is set aside, rescinded, 
corrected and/or varied. Anyone who claims prejudice can resort to rule 45A on an 
urgent basis, provided such an application is justified.   

 At the risk of repetition, if it was the intention of the legislature in s 18 to extend 
automatic suspension of an order of court upon delivery of rescission application it 
could easily have been spelled out in s 18 of the Superior Courts Act. 

... 

Eloquently put by Mudau J, automatic suspension of any judgment  or order of 
court upon delivery of rescission application by any person could result in an 
absurd situation. That is, meritless rescission applications can easily be 
resorted to, to frustrate the execution of a judgment or an order of court.” 

 Of relevance further is Section 150 of the Insolvency Act 24 of 1936: 

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s150
http://www.saflii.org/za/legis/consol_act/ia1936149/


“150  Appeal 

(1) Any person aggrieved by a final order of sequestration or by an order 
setting aside an order of provisional sequestration may, subject to the 
provisions of section 20 (4) and (5) of the Supreme Court Act, 1959 (Act 59 of 
1959), appeal against such order. 

(2) Such appeal shall be noted and prosecuted as if it were an appeal from a 
judgment or order in a civil suit given by the court which made such final order 
or set aside such provisional order, and all rules applicable to such last-
mentioned appeal shall mutatis mutandis but subject to the provisions of 
subsection (3), apply to an appeal under this section. 

(3) When an appeal has been noted (whether under this section or under any 
other law), against a final order of sequestration, the provisions of this Act 
shall nevertheless apply as if no appeal had been noted: Provided that no 
property belonging to the sequestrated estate shall be realized without the 
written consent of the insolvent concerned. 

(4) If an appeal against a final order of sequestration is allowed, the court 
allowing such appeal may order the respondent to pay the costs of 
sequestrating and administering the estate. 

(5) There shall be no appeal against any Order made by the court in terms of 
this Act, except as provided in this section.” 

[17]       Fundamentally as set out in Respondents’ Heads, it would be absurd if the 
operation and execution of an Order of Court, and particularly a final order of 
winding-up or sequestration, were to be automatically suspended by simply filing an 
application for the rescission of that Order.  Such a rule would enable Respondent or 
Defendant to frustrate the operation of an Order of Court by launching an application 
for the rescission of the Order and, unlike in circumstances of an application for 
leave to appeal or the noting of an appeal, the successful party would not be able to 
invoke the provisions of Section 18 of the Supreme Court Act and would potentially 
be without a remedy to meet the prejudice which may follow as a consequence[7]. 

[18]        It seems to me that this application is premised upon an incorrect 
proposition of our law as to suspension of an order of Court upon a rescission 
application being lodged, absent an application being sought for relief in terms of 
Rule 45A.  This seems to me to be more so in respect of a final liquidation order. 

The Application is dismissed with costs. The costs of the Application are to be paid 
by Second Applicant. 
 

Augostine v Haywood N.O and Others (3635/2018) [2019] ZALMPPHC 58 (6 
December 2019) 

Solvent spouse- application in terms of the provisions of section 21(4) of the 
Insolvency Act 24 of 1936- not enough averments in founding affidavit- immovable 
property not released-scarcity of the information furnished in the founding affidavit, 

https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:%27LJC_a24y1936s150%27%5D&xhitlist_md=target-id=0-0-0-83463
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:%27LJC_a24y1936s150(1)%27%5D&xhitlist_md=target-id=0-0-0-83467
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:%27a59y1959%27%5D&xhitlist_md=target-id=0-0-0-83469
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:%27a59y1959%27%5D&xhitlist_md=target-id=0-0-0-83469
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:%27LJC_a24y1936s150(2)%27%5D&xhitlist_md=target-id=0-0-0-83475
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:%27LJC_a24y1936s150(3)%27%5D&xhitlist_md=target-id=0-0-0-83479
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:%27LJC_a24y1936s150(5)%27%5D&xhitlist_md=target-id=0-0-0-83485
http://www.saflii.org/za/cases/ZAECGHC/2019/124.html#_ftn7


the generality of the statements made and the absence of details is equally striking 
in respect of the transactions concerning Erf 47. Movable property released. 11 

Section 21-purpose-to prevent or at least to hamper collusion between spouses to 
the detriment of creditors of the insolvent spouse, 

Section 21-Applicant’s affidavit -where she states “I have been advised that for 
purposes hereof, it is not necessary to deal with the financial detail of all the 
properties that I had owned since we were married and had sold and transferred by 
the date of the sequestration of my husband’s estate”.-missed the point,- for the 
onus is upon her to come out with evidence to prove that she is entitled to the 
release of the properties from the insolvent estate 

In this matter the Applicant has launched an (“the Act”) wherein she claims the 
following relief in her Notice of Motion: That the First and Second Respondents be 
ordered to release the following property to the Applicant pursuant to the provisions 
of Section 21 of the Insolvency Act, No. 24 of 1936: 

1.1.    Erf 1010 Groblersdal, Extension 22, held under Deed of Title R52213/2012; 

1.2.    Erf 47 Groblersdal, held under Deed of Title T9325/2013; 

          and 

1.3.    The movable assets attached by the Sheriff of the High Court as listed in the 
inventory attachment report of the said Sheriff under T2707/16 at Groblersdal on 7 
December 2016. 

2.       That the Applicant be declared the rightful owner with title against all 
creditors of the insolvent estate of Martin Riaan Augostine of the 
following property: 

2.1.    Erf 1010 Groblersdal, Extention 22, held under Deed of Title 
R52213/2012; and 

2.2.    Erf 47 Groblersdal, held under Deed of Title T9325/2013. 

3.       That the costs of this application be costs in the insolvent estate of the 
Respondent. 

[2]      Section 21(1) of the Insolvency Act 24 of 1936 (“the Act”) provides that upon 
the sequestration of the separate estate of a spouse (“the insolvent”) all the 
property of the other spouse (“the solvent spouse”) vests in the Master and 
thereafter in the trustee. The insolvent in this case is Martin Riaan Augostine 
whose estate was finally sequestrated on 12 December 2016 is the 
Applicant’s husband. The solvent spouse, to whom I shall refer as “the 
Applicant” is Cornelia Aletta Augostine. Her application is based on section 
21(2) of the Act, which provides that the trustee shall release any property of 
the solvent spouse which is proved by that spouse to have been acquired 
during the marriage by a title valid as against the creditors of the insolvent. 

 

                                                           
11 With all due respect, the solvent spouse, a teacher, received a subsidy from the state for housing, was 
married to the insolvent for 23 years, how much was paid by the state for the house? Money paid to the 
solvent spouse.  

http://www.saflii.org/za/legis/consol_act/ia1936149/index.html#s21
http://www.saflii.org/za/legis/consol_act/ia1936149/


[3]      In essence, the Applicant seeks an order for the release of certain immovable 
and movable property pursuant to the provisions of section 21 of the Act and 
further, for declaratory relief to the effect that the Applicant is the rightful 
owner with title against all creditors of the insolvent estate of Martin Riaan 
Augostine. 

          The Applicant seeks also an order for the release of movable assets attached 
by the Sheriff. 

[4]      The purpose of section 21 of the Act is to prevent or at least to hamper 
collusion between spouses to the detriment of creditors of the insolvent 
spouse, and viewed from the other angle, to ensure that property which 
properly belong to the insolvent ends up in the estate. 

See De Villiers NO v Delta Cables (Pty) Ltd 1992(1) SA 9 (A) at 131; and 

            Harksen v Lane NO and Others [1997] ZACC 12; 1998 (1) SA 300 (CC) at 
318E. 

  

[5]      The Applicant is married to Martin Riaan Augostine (“the insolvent”) out of 
community of property. The insolvent was previously a practicing attorney and 
was struck from the roll of attorneys consequent upon trust money shortages 
in his trust account. The insolvent was finally sequestrated on 12 December 
2016 and the First and Second Respondents (“the trustees) were appointed 
as the joint trustees of the insolvent estate. 

[6]      The trustees obtained a warrant as contemplated by the provisions of section 
69(3) of the Act and compiled an inventory of the assets believed to belong to 
the insolvent estate. Subsequently, the Applicant presented an affidavit for the 
release of the assets which the trustees claimed, and alleged to be the rightful 
owner and rightful title holder to the immovable properties that form the 
subject matter of this application, as well as the movable assets situated at 
such immovable property. An insolvency enquiry ensued during August 2018 
and the Applicant as well as the insolvent were subpoenaed to testify at the 
enquiry. A certified copy of the enquiry Report is attached to the Respondents’ 
answering affidavit. 

  

[7]      The Applicant relies on the provision of sub-sections 21(2)(c) and 21(2)(e) of 
the Act for the relief claimed. In order to succeed in terms of these 
subsections, the Applicant must prove: 

7.1.    that the property sought to be released have been acquired by the 
Applicant during the marriage with the insolvent by a title valid as 
against creditors of the insolvent[1] , or 

7.2     that the property sought to be released have been acquired with any 
such property or with the income or proceeds thereof[2]. 

  

[8]      The Applicant bears the onus of proving her entitlement to the release of the 
property and the Applicant must prove the true transaction and that it is one 

http://www.saflii.org/za/cases/ZACC/1997/12.html
http://www.saflii.org/cgi-bin/LawCite?cit=1998%20%281%29%20SA%20300
http://www.saflii.org/za/cases/ZALMPPHC/2019/58.html#_ftn1
http://www.saflii.org/za/cases/ZALMPPHC/2019/58.html#_ftn2


which may confer a valid title. In the decision of Beddy N.O v van der 
Westhuizen 1999 (3) SA 913 (SCA) the Supreme Court of Appeal held as 
follows: 

          “As far as onus is concerned s 21(2) expressly places the onus on the solvent 
spouse, and I do not think that the onus is discharged simply by pointing to 
the ostensible transaction (in this case the sale) and saying to the trustee: “it 
is now your turn to do your worst with it”. The onus is on the solvent spouse to 
prove the true transaction and that it is a valid one which as may confer a 
valid title. Validity usually closely related to the parties’ knowledge of the 
alienator’s actual or imminent insolvency[3].”      

  

[9]      I proceed to set out hereunder the version of the Applicant. To do justice to the 
Applicant, I reproduce verbatim the contents of paragraphs 47 to 67 of her 
founding affidavit. 

          [10]    It is of particular importance to note the contents of the Applicant’s 
affidavit where she states “I have been advised that for purposes hereof, it is 
not necessary to deal with the financial detail of all the properties that I had 
owned since we were married and had sold and transferred by the date of the 
sequestration of my husband’s estate”. 

          This is where the Applicant, unfortunately, missed the point, for the onus is 
upon her to come out with evidence to prove that she is entitled to the release 
of the properties from the insolvent estate. Furthermore in paragraph 56 of her 
affidavit she states that “I cannot with any measure of certainty recall the 
exact amount spent in respect of the building activities from memory”. Lastly, 
in paragraph 58 she states that “if necessary and possible, and if required 
thereto, she will provide this Court with greater detail in this regard”. 

          With respect, I am astonished by the above statement because it is only in the 
founding affidavit that it was expected of the Applicant to provide those 
greater details. 

 [11]    Ms Lottering, Counsel for the Respondents submitted that the founding 
affidavit as a whole is lacking, evasive and unpersuasive. She furthermore 
submitted that the Applicant’s allegations are shrouded in mystery and not at 
all capable of objective demonstration and proof. I agree. 

          The evidence presented by the Applicant in the present case warrants the 
same, if not more, criticism as expressed by the SCA in Beddy N.O v van der 
Westhuizen[4] where Schultz JA said: 

          “When the evidence is considered one is struck by the generality of much of 
what is presented by the wife on important matters and by the paucity and 
patchiness of documentary support. It was not that she was not forewarned. 
The trustee warned her at an early stage that her duty entailed that she had to 
be presented with sufficient evidence before she could release assets. In her 
answering affidavit the trustee raised pertinently those things that troubled her 
and which in her opinion required explanation. Yet in her reply the wife went 
so far as to say that she had already largely dealt with the real points of 
dispute in her founding affidavit. Although she did attempt to deal with some 

http://www.saflii.org/cgi-bin/LawCite?cit=1999%20%283%29%20SA%20913
http://www.saflii.org/za/cases/ZALMPPHC/2019/58.html#_ftn3
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of the points raised in the answer, her tendency was to be dismissive and not 
face up to them squarely. Perhaps that was because it was not possible for 
her to do so.” 

  

[12]    On the basis of what she has stated in her founding affidavit the Applicant has 
failed to provide supporting documents to sustain the claim of ownership of 
the immovable property. No or insufficient evidence of actual payments for the 
acquisition of immovable property is provided and the scarcity of information 
is accordingly telling. One would expect from the Applicant to set out fully and 
truthfully the manner in which the immovable properties were acquired and 
how they were dealt with. 

  

[13]    In paragraphs 48 – 58 of the founding affidavit the Applicant deals with the 
properties allegedly acquired and subsequently sold by her and the insolvent 
prior to acquisition of Erf 1010 which is registered in her name. 

  

In this regard one is struck by the generality thereof and the absence of 
details regarding purchase dates, purchase prices, method of acquisition, 
mortgage bond particulars and proof of payments. No documentary evidence 
whatsoever is appended to corroborate the general and vague assertion that 
the “accumulated profit accrued over the years” in respect of the other 
immovable properties that had been utilised to “pay for the stand and the 
improvements thereon”[5]. 

The Applicant merely states that “greater details” would be provided to the 
Court “if necessary”. It is not known at what stage envisaged by the Applicant 
will this Court be furnished with such greater details. 

 [14]    The scarcity of the information furnished in the founding affidavit, the 
generality of the statements made and the absence of details is equally striking in 
respect of the transactions concerning Erf 47. 

          I Accordingly make a finding that the Applicant has failed to present any 
evidence at all of entitlement to ownership and / or title to the immovable 
properties as contemplated by section 21(2)(c) and 21(2)(e) of the Act. 

  

[15]    On the evidence before me it is clear that in this case the insolvent husband’s 
money had been used to acquire the immovable properties and caused the 
properties to be registered in the wife’s name. 

          In the decision of Kilburn v Estate Kilburn[6] the Court found that “the money 
was the husband’s money and he caused the land to be registered in his 
wife’s name with the deliberate intention of defeating the rights of creditors. It 
is a well-known principle of our law that Courts of law will not be deceived by 
the form of a transaction: it will rend aside the veil in which the transaction is 
wrapped and examine its true nature and substance”. 
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[16]    The Applicant seeks also an order for the release of movable assets attached 
by the Sheriff. Such attached movable assets are the household furniture and 
effects including household appliances found in one of the immovable 
properties which is the primary residence of the Applicant’s family. The 
question that arises is whether these movable properties should be released 
to the solvent spouse (Applicant) provided of course that the Applicant proved 
a valid title as against the creditors of the insolvent. 

          In this instance the Applicant must show and prove that the property was paid 
for with her own money. 

  

[17]    The Applicant and the insolvent were married to each other out of community 
of property on 10 April 1993. When the insolvent was sequestrated in 
December 2016 the parties had been married for 23 years. 

The Applicant matriculated in 1985, qualified as a teacher and obtained BA 
Education degree and thereafter obtained an Honours Degree.    

          She has been gainfully employed for the whole of her adult life. She has been 
earning a fixed income throughout the subsistence of her marriage to the 
insolvent. As a teacher, the Applicant qualified for a housing subsidy from the 
Department of Education and at one stage of their marriage the Applicant and 
the insolvent jointly owned property utilising this subsidy. The Applicant’s 
monthly income was deposited into a joint private account from which account 
the monthly bond instalments and other household expenses were paid 
without exception. 

  

[18]    In paragraph 94 of her founding affidavit the Applicant states: 

          “Throughout our marriage, and irrespective of who make payment towards the 
household items, it was our arrangement that I would become the owner of 
the household furniture, equipments and the other separate household items” 

          Regarding her jewelry, the Applicant stated in paragraph 96 of the affidavit that 
throughout her marriage, she from time to time acquired jewelry, either from 
her husband as a gift, or by purchasing it herself with her very own means. 

[19]    It is against this backdrop that this Court has to determine whether the 
Applicant has acquired the attached movable assets by a title valid as against 
the Creditors of the insolvent. 

[20]    In the decision Harksen v Lane N.O and Others[7] the Constitutional Court in 
the majority judgment of Goldstone J said that: 

          “[58] Since the introduction of s 21 provision in 1926, the position of women in 
our society has changed radically and for a number of years s 21 of the Act 
has served a much wider purpose than that referred by Greenberg JP in the 
Maudsley case. More and more women have become economically active 
and contribute out of their own income or investments to the property of a 
common household. The consequence is that nowadays, in the case of 
honest spouses, who are married out of community of property, it is not 
infrequently a matter of complexity for the spouses themselves to determine 
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which property in their possession belonged to each of them; or, indeed, 
which is held in co-ownership because both contributed to the purchase price. 
Having regard to the close identity of interests between many married 
couples, they do not always make nice calculations and keep accurate 
records of their respective contributions to property they acquire. If it is difficult 
for them to do so, then so much more difficult and complex is it for a trustee 
who comes as a complete stranger to the financial affairs of the spouses. 

          

          The provisions of section 21 thus assist a trustee in the important 
determination of which property in the possession of “spouses” belongs to the 
insolvent estate, not only in cases of collusion but also in the case of honest 
partners to a marriage or similar close relationship. This statutory mechanism 
is an appropriate and effective one.”     

  

[21]    In Janit v van den Heever and Another NNO (No1)[8] it was held that the 
trustee of the insolvent estate is not without a remedy in case he is unable to 
enforce the provisions of section 21 of the Act. The trustee can, in an 
appropriate case, invoke section 26 (dispositions not made for value) section 
29 (dispositions having the effect of preferring one creditor above another 
creditor which constitutes voidable preferences) section 30 (dispositions 
intended to prefer one creditor above another which constitute undue 
preferences) section 31 (dispositions made in collusion with another person 
and having the effect of prejudicing creditors or preferring one above another). 

          In addition, creditors have their common law right to have transactions made in 
fraud of their rights set aside (the actio Pauliana). 

  

[22]    The Applicant submits that throughout her marriage, the insolvent contributed 
towards the joint household expenses and she is not in a position to advise 
with any degree of certainty the exact amount that the two of them contributed 
towards the joint household. The Applicant purchased certain furniture, 
appliance and household effects from time to time and so too did she receive 
and inherit certain movable items from her parents over the years. I agree 
with the Applicant’s submission that no legal basis exists for the suggestion by 
the Respondents that parties who are married to each other cannot support 
each other in the running of the family affairs and also in each other’s affairs 
during the marriage. 

[23]    It is trite that once the solvent spouse has discharged the onus of showing that 
the property in question was not acquired by improper methods intended to 
prejudice the creditors, the trustee is obliged to release such property from the 
insolvency proceedings. That property would have been acquired by the 
solvent spouse through her or his resources during the marriage and such 
acquisition would have vested on her / him a valid title against the creditors of 
the insolvent spouse[9].  
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[24]    In the unreported decision of Meyerrowitz v Motsheka N.O and 
Others[10] Nochumsohn AJ said the following at the respective paragraphs 
of the judgment: 

          “12.4.57…… The fact that their income and/or funds were pooled does not 
detract from the fact that she became the owner, whether or not the insolvent 
also effectively contributed thereto” 

            “12.4.58. This is not a case where the insolvent sought to protect his own 
assets by transferring same to his wife.  This is simply a case where a family 
stood together in a time of crisis.  The mere fact that the insolvent also 
contributed to the payment of the monthly bond instalments throughout the 
duration of both loan accounts does not detract from the fact that it was at all 
material times the intention that only the applicant be the owner thereof” 

          In Meyerowitz the applicant and the insolvent had for a period in excess of 
seven years pooled their income by depositing same into one account and 
utilised same to discharge their monthly bond installments and other liabilities. 

          As the learned Judge correctly put it “It thus becomes a difficult egg to 
unscramble, as to who exactly paid what, as by and large, the combined 
income of the insolvent and her husband merged into one melting pot, for the 
joint discharge of their respective obligations”. 

  

[25]    In the present case the Applicant has been in the marriage with the insolvent 
for over twenty years. At all material times she has been employed as a 
teacher earning a fixed income. It can hardly be said that she sat back, 
without an income and was supported by her husband or that she acquired 
those movable assets with the funds derived from her husband. 

          In my view the Applicant did acquire the movable assets by a title valid as 
against the creditors of the insolvent spouse. 

[26]    In the circumstances, I make the following order: 

26.1. The application for the release of the following property to the 
Applicant is dismissed: 

          1.1. Erf 1010 Groblersdal, Extension 22, held under Deed of Title 

                R52213/2012; 

          1.2. Erf 47 Groblersdal, held under Deed of Title T9325/2013. 

  

26.2. The First and Second Respondents are ordered to release the 

movable assets attached by the Sheriff of the High Court as 
listed in the inventory attachement report of the said Sheriff 
under number T2707/16 at Groblersdal on 7 December 2016 
forthwith. 

          

          26.3. It is declared that the aforesaid attached movable assets have been 
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                  acquired by the Applicant by a valid title as against the creditors of the 

                  insolvent estate. 

  

          26.4. Each party to pay his or her own legal costs of these proceedings. 
 

Furniture Bargaining Council v AXZS Industries (Pty) Ltd t/a Don Elly 
Enterprises [2019] JOL 46383 (GJ)  
 
Voluntary winding-up of company-– impact of a shareholders resolution to 
commence a voluntary winding-up on a pending compulsory winding-up application-
deemed date- only once the winding-up order has been granted that the winding-up 
is retroactively deemed to have commenced at the date of presentation of the 
application.-this winding-up will be deemed to have commenced when the winding-
up application commenced, being 29 October 2018-in terms of section 80 of the New 
Companies Act and 352 of the Old Companies Act, the voluntary winding-up does 
not commence until the special resolution has been filed with the CIPC- the effective 
date of the voluntary winding-up (under whatever section of whatever Companies 
Act it was brought) is 28 August 2019 
 
Liquidator-duties to investigate- provident fund monies and additional provident 
monies and pension fund monies- deducted but not paid over-judge mentioned 
obiter- could be theft/fraud 
  
The Applicant is a bargaining council for the furniture manufacturing industry 
established in terms of section 27 of the Labour Relations Act 66 of 1995. At all 
material times, a main collective bargaining agreement has subsisted in the furniture 
manufacturing industry. In accordance with the main collective bargaining 
agreement, all employers in the furniture manufacturing industry within the 
Applicant's geographical area are obliged, on a monthly basis, to deduct certain 
monies from their employees' salaries and to pay those monies over to the Applicant. 
Those monies are in respect of the Applicant's levies, provident fund monies and 
additional provident monies in respect of employees working in the furniture 
manufacturing industry. The Respondent's business is one that is regulated by the 
Applicant and its business is within the Applicant's area of jurisdiction. [5] The 
Respondent has, for a number of accounting periods, deducted monies from its 
employees' salaries, but has failed to pay over those monies to the Applicant as it is 
obliged to do under the main collective bargaining agreement.[6] I pause here to 
observe that the failure to pay these monies (which were withheld from the 
employees for a specific purpose) to the Applicant may constitute a criminal offence 
– e.g. common law fraud or theft.1  

[7] Moreover, the failure of a company to pay over pension fund contributions 
deducted from employees’ salaries is often a sign that the employer is under such 
severe cash flow constraints that it is impelled to raid its employees’ pension fund in 
order to finance the business. It may also be a sign that the company is trading 
fraudulently or recklessly in violation of section 22 of the Companies Act 71 of 2008 



(“the New Companies Act”) and/or section 424 of the Companies Act 61 of 1973 
(“the Old Companies Act”).  

[8] I make no finding that any of these statutory or common law provisions (other 
than the obligation to pay pension fund deductions over to the Applicant) have been  
breached. I refer to the statutory and common law provisions because the 
reasonable prospect that they may have been breached is something that ideally 
should be investigated by a liquidator appointed after the Respondent has been 
ound up.  

[9] The Respondent’s failure to pay over the monies it deducted from its employees’ 
salaries resulted in an arbitration. The arbitration was resolved, first, by way of an 
interim settlement. In terms of the interim settlement, the Respondent agreed to 
make a full and proper accounting for purposes of the quantification of the monies it 
was obliged to pay over to the Applicant.  

[14] On 28 May 2018, the Sheriff rendered a return of service which certified that the 
Respondent has no attachable assets - i.e. a nulla bona return. This is a return of 
service as contemplated in section 345(1)(b) of the Old Companies Act.  

[15] Accordingly, by operation of section 345(1)(b) of the Old Companies Act, the 
Respondent must be deemed unable to pay his debts. In addition, I find, on the 
strength of the facts presented in this Application, that it has been proved to the 
satisfaction of the Court that the Respondent is unable to pay its debts within the 
meaning of section 345(1)(c).2  

[16] In assessing the solvency of the company I also take note of the fact that the 
indebtedness is not an ordinary commercial debt. It is a debt, the very existence of 
which suggests that the Respondent company has been in extremis for some time.  

[17] The Respondent opposed the winding-up application on the basis that it was not 
commercially insolvent. No primary facts were placed before the Court to support  
these conclusions. In any event, as the debt is a judgment debt, the failure to pay the 
debt demonstrates the commercial insolvency of the Respondent.  



[18] On 19 August 2019, the Respondent delivered a notice of withdrawal of its 
opposition to this application for its compulsory winding-up. By this time, a notice of 
set down on the opposed motion court roll, for the week of 9 September 2019, had 
been served on the Respondent.  

[19] The Respondent’s conduct in filing an answering affidavit, then failing to file 
heads of argument, and thereafter withdrawing its opposition to the application lends 
further credence to the Applicant’s contention that the Respondent is commercially 
insolvent and has simply opposed the winding-up application for the purpose of 
delay. By its conduct, the Respondent has managed to delay the granting of a final 
winding-up order for nearly a year since the commencement of the winding-up 
application.  

[20] Documents have been placed before me that indicate that there has been 
compliance with the provisions of section 346(3) and 346(4A) of the Old Companies 
Act. [21] Based on the aforegoing facts the Court is justified in granting a final 
winding-up order, subject to what is set forth below. THE VOLUNTARY WINDING-
UP [22] At the hearing of the matter, there was no appearance for the Respondent. 
However, Mr Pullinger, who appeared for the Applicant, handed up a supplementary 
affidavit and very properly drew my attention to the following facts. [23] On 30 August 
2019, facts came to the attention of the Applicant’s attorneys, which caused them to 
obtain a search from the Companies and Intellectual Property Commission (“CIPC”). 
The CIPC search indicates that the Respondent is in “voluntary liquidation”. The date 
of the voluntary liquidation is reflected as 28 August 2019. It is significant that this 
date is not only after the date of commencement of this winding-up application (being 
29 October 2018) but also the date upon which the Respondent’s attorneys withdrew 
the Respondent’s opposition. [24] That information occasioned the Applicant's 
attorneys to attend at the offices of the CIPC on 2 September 2019, to obtain a copy 
of the resolution passed by the Respondent to wind itself up voluntarily. The 
Applicant's attorneys were unable to obtain a copy of that resolution. [25] On 3 
September 2019 the Applicant's attorneys attended at the offices of the Master of 
this Court. The Applicant's attorneys were, however, unable to see the file or 
ascertain whether in fact there was such a resolution. [26] On 4 September 2019, the 
Respondent's attorneys advised the Applicant's attorneys that the Respondent had 
been placed in voluntary winding-up. The Respondent's attorneys were requested to 
provide a copy of the resolution in terms of which the Respondent was, apparently, 
placed in voluntary winding-up. The Respondent's attorneys undertook to provide the 
resolution but have failed to do so. [27] In the result, it would appear the Respondent 
has been placed in voluntary liquidation, although it is not clear that all statutory 
prerequisites for a voluntary liquidation have been complied with. There is no 
evidence of a special resolution and no attempt by the Respondent to demonstrate 
that there has been a supervening voluntary winding-up by providing a copy of the 
relevant special resolution and proof that it has been filed with the CIPC. However, 
now that it has been drawn to my attention, I cannot ignore the fact that the CIPC 
report, which has official legitimacy, reflects that there has been a voluntary winding-
up. I must also assume that some shareholders’ resolution has been filed, otherwise 



the CIPC would not be aware that there had been a voluntary winding-up. 
Accordingly, I decide this case on the assumption that a resolution of some sort was 
filed with the CIPC to support the voluntary winding-up. [28] I note that I do not know 
whether the voluntary winding-up was purportedly commenced under section 80 of 
the New Companies Act (a section which applies only to solvent companies) or 
section 351 of the Old Companies Act which provides for a creditor’s voluntary 
winding-up in circumstances where the company is insolvent. However, I do not 
believe that this is relevant to my judgment. [29] I must express the Court’s extreme 
disapproval at the manner in which the CIPC has recorded this voluntary winding-up. 
A voluntary winding-up has a significant impact on the status of a company.3 
Creditors and members of the company should be entitled to promptly access 
sufficient information at the CIPC for them to evaluate the nature and basis of the 
winding-up and whether it was properly commenced in accordance with the requisite 
statutory provisions. To this end, the CIPC report should show whether the winding-
up was effected under section 80 of the New Companies Act or section 350 of the 
Old Companies Act. If the resolution was recorded under section 80 of the New 
Companies Act it should also be clear whether the winding-up is to be by the 
company or by its creditors. In addition, the resolution providing for the voluntary 
winding-up as well as any arrangements for security to the satisfaction of the Master 
in accordance with section 80(3) of the New Companies Act should be readily 
available to a creditor who may wish to challenge the voluntary winding-up.  

[31] Based on the CIPC report, I am entitled to assume that the voluntary winding-up 
occurred on 28 August 2019. As noted above, this was after the commencement 
date  
 
C. THE EFFECT OF THE SUBSEQUENT VOLUNTARY WINDING-UP UPON THE 
COURT’S POWER TO GRANT A COMPULSORY WINDING-UP ORDER IN THIS 
APPLICATION  
[45] The central question therefore is whether the supervening voluntary winding-up 
(under whatever section it was commenced) prevents the Court from granting a 
compulsory winding-up order in this case. In my opinion, it does not for the following 
reasons.  
[46] In delivering this judgment I am mindful of the fact that we do not know at this 
stage whether the voluntary winding-up was commenced under section 80 of the 
New Companies Act or section 351 of the Old Companies Act. It is not even clear 
whether the proper procedures have been followed for a voluntary winding-up under 
either section. However, the reasoning below applies regardless of whether the 
voluntary winding-up was under section 80 of the New Companies Act or section 351 
of the Old Companies Act.  
[47] Section 348 of the Old Companies Act (which applies to the present compulsory 
winding-up application) provides:  
 
“A winding-up of a company by the Court shall be deemed to commence at the time 
of the presentation to the Court of the application for winding-up.”  
 



 
[48] However, it is only once the winding-up order has been granted that the winding-
up is retroactively deemed to have commenced at the date of presentation of the 
application.Accordingly, if this Court grants a winding-up order at this stage, this 
winding-up will be deemed to have commenced when the winding-up application 
commenced, being 29 October 2018.  
[49] It follows that, if this Court grants a winding-up order, the compulsory winding-up 
must be deemed to have commenced on 29 October 2018. In terms of section 80 of 
the New Companies Act and 352 of the Old Companies Act, the voluntary winding-
up does not commence until the special resolution has been filed with the CIPC. It 
appears from the CIPC search that was provided to the Court that the effective date 
of the voluntary winding-up (under whatever section of whatever Companies Act it 
was brought) is 28 August 2019. This means that, if a liquidation order is granted by 
this Court in this application, the voluntary winding-up must be deemed to have 
commenced after the date of commencement of the compulsory winding-up 
proceeding. The effect of the granting of a winding-up order would therefore be to 
invalidate and void (albeit retrospectively) the voluntary winding-up.  
[50] There are other indications of the Legislature’s intent that provide support for 
this conclusion. First, section 341 of the Old Companies Act provide that transfers of 
shares and dispositions of property made in the interregnum period between the 
date of the deemed commencement of the winding-up and the date of granting of the 
winding-up order are void. This clearly evidences an intention on the part of the  
legislature to ensure that the status quo is maintained as far as possible from the 
date of commencement of the compulsory winding-up proceeding to the date of 
granting of a winding-up order.  
[51] Second, section 131(6) of the New Companies Act provides that the effect of the 
filing of a business rescue application is to suspend any liquidation proceeding that 
has commenced by or against the company at the time of the application. This 
suggests that, if the legislature intended that a supervening voluntary winding-up 
would have the effect of superseding a pending compulsory liquidation proceeding, 
the legislature would have said so expressly.  
[52] Third, there are sound public policy reasons why a company should not be able 
to frustrate and prevent the finalisation of liquidation proceedings that have been 
properly brought against the company. The abuses in this case serve as a graphic 
illustration of why this could never have been the legislature’s intent.  
[53] This winding-up proceeding commenced on 29 October 2018. As a result of the 
delays of the Respondent and the vagaries of Court proceedings it has taken nearly 
a year for the matter to be heard and determined by the Court. At the time when 
liquidation became inevitable, the Respondent withdrew its opposition and 
commenced a voluntary winding-up. In the circumstances of this case, the inference 
is inescapable that the purpose of commencing a voluntary winding-up was to delay 
or prevent an enquiry into the reasons for the company’s failure. If the 
commencement of a voluntary winding-up in these circumstances has the effect of 
bringing the compulsory winding-up proceeding to an end, the entire legislative 
scheme of the Old and New Companies Acts with regard to liquidations of insolvent 
companies would be subverted.  
 
D. OTHER REMEDIES AVAILABLE TO THE APPLICANT  
[54] Section 79(3) of the New Companies Act provides:  
 



“If, at any time after a company has adopted a resolution contemplated in section 80, 
or after an application has been made to a court as contemplated in section 81, it is 
determined that the company to be wound up is or may be insolvent, a court, on 
application by any interested person, may order that the company be wound up as 
an insolvent company in terms of the laws referred to or contemplated in item 9 of 
Schedule 5.”  
[55] Section 346(1) of the Old Companies Act provides:  
 
“An application to the Court for the winding-up of a company may, subject to the 
provisions of this section, be made -  
…  
(e) in the case of a company being wound-up voluntarily, by the Master or any 
creditor or member of that company.”  
[56] The view I take of this matter obviates the need for me to consider whether I can 
“convert” the voluntary winding-up under section 346(1)(e) of the Old Companies Act 
or section 79(3) of the New Companies Act. In any event, it would not be possible for 
me to exercise a discretion under either of these sections as I do not know whether 
the voluntary winding-up was commenced under section 80 of the New Companies 
or section 351 of the Old Companies Act and whether correct procedures were 
followed. If the matter had been properly brought before me, the circumstances are 
such that it might have justified the Court exercising a discretion under the 
appropriate section of the appropriate Companies Act (i.e. under section 79(3) of the 
New Companies Act or section 346(1)(e) of the Old Companies Act).  
[57] If the voluntary winding-up was commenced under section 80 of the New 
Companies Act and the issue was properly before the Court, it might be appropriate 
for the Court to order the company be wound up as an insolvent company because, 
as appears from what is set forth above, the company was clearly insolvent at the 
time of the commencement of the voluntary winding-up and continues to be 
insolvent.  
[58] Similarly, if the company was placed under voluntary winding-up under section 
351 of the Old Companies Act, it might be appropriate for the Court to exercise its 
discretion to convert the voluntary winding-up to a compulsory winding-up because 
the voluntary winding-up is an abuse of the process for the reasons described 
above.10  
 
10 I make no finding on the matters set out in paragraphs 57-58 hereof because they 
have not been properly placed before me.  
IV. CONCLUSION  
[59] I conclude that it would be appropriate to grant a final winding-up order in this 
matter.  
[60] In my opinion, the Respondent’s conduct in opposing this application has been 
vexatious. In this respect, I refer both to the opposition to this application and to the 
attempt to commence a voluntary winding-up in order to frustrate the granting of a  
final winding-up order. The latter act is a clear abuse of process. In the 
circumstances, a punitive award of costs is appropriate.  
[61] Accordingly, I make the following order:  
(a) The company is placed in final winding-up in the hands of the Master of the High 
Court, Johannesburg.  
(b) The costs of the application for winding-up are granted on the scale as between 
attorney and client and those costs shall be costs in the liquidation.  



(c) It is declared that, as a consequence of granting this order: (i) the voluntary 
winding-up purportedly commenced on 29 August 2019 is ineffective and void; and 
(ii) any steps taken, or appointments made, in connection with the voluntary winding-
up are similarly ineffective and void.  
 
COMMISSIONER, SOUTH AFRICAN REVENUE SERVICE v LOGIKAL 
CONSULTING (PTY) LTD AND OTHERS 2019 (6) SA 472 (GP) 
 

Compromise — Meeting to consider proposal of compromise — Notice — Creditor 
requesting company to deliver any such notice by particular method — Whether 
creditor's selection of method binding company — Companies Act 71 of 2008, s 
155(2). 

Applicant creditor applied to rescind an order that first respondent company had 
obtained, which sanctioned a compromise with creditors of a certain class (see [1] – 
[2]). 
The court granted rescission on the following bases: 
   •   The creditor had chosen a method, and communicated this choice to the 
company, for the way it wanted the company to deliver notices of meetings at which 
compromises would be considered. Despite this, the company had sent the notice by 
registered post, and, even though it was received at the creditor's offices shortly 
before the meeting, there was insufficient time for it to come to the relevant 
functionary's attention, in order for the creditor to attend (see [27] – [28] and [30] – 
[31]). 
   •   The court held, that if a creditor selected a method for delivery of such notices, 
from one of the methods that the Companies Regulations identified, then the 
creditor's selection was binding on the company (see [44] and [50] – [51]). 
Accordingly, given that notice of the meeting, a requisite for an order of sanction, had 
not been given, the order was invalid (see [52], [54] and s 155(2) of the Companies 
Act 71 of 2008). 
   •   The applicant, and the other, ostensible members of the class of creditors were 
not, in fact, of a class (see [55], [58], [60] and s 155(2) of the Act). 
   •   The law precluded applicant compromising its claim (see [61] – [62]). 
   •   The company ought to have notified the applicant of the application for sanction, 
and indeed, have joined the applicant as a party (see [65] – [66] and [68]). 
   •   Had all the issues been brought to the sanctioning court's attention, it would not 
have considered it just and equitable to give its sanction (see [74] and s 155(7)(b) of 
the Act). 
Ordered, inter alia, that the order sanctioning the compromise, be rescinded and set 
aside.  
 
FERROSTAAL GMBH AND ANOTHER v TRANSNET SOC LTD AND OTHERS 
2019 (6) SA 490 (WCC) 
 
Business rescue — Business rescue plan — Vote — Rejection — Application to court 
to set aside rejection vote on grounds of being inappropriate — Value judgment on 
appropriateness of vote required — To be made with due regard to purpose of 
business rescue — Clear versus speculative benefits — Companies Act 71 of 2008, s 
153(1)(b)(i)(bb), s 153(7). 



In the present case company A, company B's major creditor under a lease 
agreement (B owed A R40 million in arrear rental), wanted B to be taken out of 
business rescue and liquidated, while company C, B's major shareholder, wanted 
business rescue to continue under a revised business rescue plan that took into 
account B's conclusion of a potentially lucrative sublease with company D. 
The main elements of the revised business plan were (i) a requirement that 
A approve a proposed sublease between B and D; and (ii) a provision that payment 
of arrear rentals under the head lease would be deferred pending its renegotiation, 
for a further period of 15 years, between A and B. 
According to C, the revised plan was eminently just and reasonable, since the 
proposed sublease would provide A with R66 million in rental over the three 
remaining years of the head lease, preserve its claim for arrear rentals, and provide 
300 jobs. When A nevertheless voted down the revised plan on the ground that it did 
not adequately protect its interests and contained contingencies that imposed a 
significant risk on it, B invoked s 153(1)(b)(i)(bb) of the Companies Act 71 of 2008 to 
set the vote aside. 
Under s 153(7) a court faced with a s 153(1)(b)(i)(bb) application may set the vote 
aside if it is satisfied that it is 'reasonable and just . . . , having regard to (a) the 
interests represented by the person or persons who voted against the proposed 
business rescue plan; (b) the provision . . . made in the proposed business rescue 
plan with respect to the interests of that person or those persons; and (c) a fair and 
reasonable estimate of the return to that person, or those persons, if the company 
were to be liquidated'. 
Held 
The court was required to exercise a value judgment as to the appropriateness of the 
vote in the light of the circumstances, while having due regard to the purpose of 
business recue proceedings ([16], [49]). In the present case the value judgment was 
complicated by the fact that the evaluation of the interests set out in s 153(7)(a) – 
(c) required much speculation (see [53]). 
There was considerable weight to A's argument that the revised plan would make the 
prospect of B's repayment of the arrear rental uncertain (see [29]). And setting aside 
the vote would have the unusual effect of requiring A to exercise a contractual choice 
in a particular manner, in effect directed by the court for the purposes of adopting the 
revised business rescue plan (see [35] – [38], [54]). 
By contrast, if the vote were not set aside, the drawn-out business 
rescue proceedings would come to an end. A would receive an assured dividend of 
17,7 cents in the rand and be free to deal with its own property as it saw fit and on 
such terms as it could negotiate with third parties (see [47]). And while the 
implementation of the proposed sublease might create job opportunities, they would 
no doubt also be created as and when A was free to make productive use of the 
premises following B's liquidation (see [52]). 
It was — in the light of the circumstances and competing interests outlined above, 
and notwithstanding the uncertainty that would result from the liquidation of B — not 
possible to find that the result of the vote was inappropriate or that it was reasonable 
and just to set it aside (see [55]). Application dismissed (see [57]).  
 

 

 



Recycling and Economic Development Initiative of South Africa NPC v Moodliar 
and others and a related matter [2019] 4 All SA 812 (WCC) 

Liquidation of company – Setting aside of – Liquidators’ fees – Entitlement of 
liquidators to retain funds to cover their remuneration – In terms of section 384(1) of 
the Companies Act 61 of 1973, no liquidator shall be entitled either by himself or his 
partner to receive out of the assets of the company any remuneration for his services 
except the remuneration to which he is entitled to under the Act. 

A single judgment was prepared for multiple cases before the court as the matters 
were interrelated raising the same factual material and the same question of law. 

The applicants in the two main applications (“Redisa” and “KT”) were companies that 
were placed under final liquidation in September 2017. The fifth respondent (the 
“Master”) appointed the first, second and third respondents as provisional liquidators. 

In the counter application, the liquidators sought to join the sixth respondent (the 
“Minister”) as a party to the proceedings. 

Redisa was responsible for the implementation of a waste tyre recycling scheme 
under the Redisa Plan, which was promulgated in late 2012 by the Minister in terms 
of the National Environment Management: Waste Act 59 of 2008. Redisa engaged KT 
to provide administrative and management services in respect of the scheme. In June 
2017, the Minister on an urgent basis sought and obtained a provisional order, first 
against Redisa and then on the same basis a week later against KT. The Minister’s 
contentions that it was just and equitable to wind-up the companies was mainly 
premised on the ground that some of Redisa’s directors had not disclosed their 
relationship with or significant shareholding in KT and that that had enabled them to 
misappropriate public funds by using KT as their vehicle to unlawfully channel funds 
collected by Redisa for their personal benefit. 

Both Redisa and KT were solvent companies when they were placed under orders 
of winding-up. An appeal to the Supreme Court of Appeal was upheld and the final 
winding-up orders were set aside. At a subsequent meeting between directors of the 
companies and the liquidators, the liquidators advised that they had taken a decision 
to retain an amount of R20 million as cover for their fees in respect of Redisa and 
R2 million in respect of KT and that such sums were transferred into the trust account 
of fourth respondent. The companies argued that the transfer of the funds by the 
liquidators to the fourth respondent contravened section 394(1) of the Companies 
Act 61 of 1973 and the funds should be returned. On the other hand, the liquidators 
contended that the companies or the Minister were liable to pay their reasonable 
remuneration as taxed or agreed and that the fourth respondent should retain the 
funds pending taxation or agreement. 

According to the companies, the disputed funds were assets of the companies, and 
that the liquidators were required to immediatelty return all of the companies’ assets 
to the companies upon the discharge of the companies from liquidation. It was 
contended that the liquidators’ fees are only payable when the Master has determined 
the quantum of the fees by taxation. The Master had not done so in respect of the fees 
claimed by the respective liquidators, and accordingly no fees were due and payable. 

Held – Generally, it is the duty of a liquidator to recover and reduce into possession 
the assets of the company, then to realise them and apply the proceeds in satisfaction 
of the costs of winding up and the claims of creditors and, if there is a residue to 



distribute it among the persons entitled thereto. That is the effect of section 391 of the 
Companies Act. The duty to recover and reduce into possession the assets applies 
equally to the provisional liquidator. Liquidators stand in a fiduciary relationship to the 
company and to the body of creditors and the body of members as a whole. There is 
also an obligation upon liquidators, as fiduciaries, to act at all times openly and in good 
faith. They must exercise their powers for the benefit of the companies and the 
creditors as a whole, and not for their own benefit or a third party’s benefit or for any 
other collateral purpose. 

When a company is under an order of winding up, as in this instance, a provisional 
liquidator conducts and controls the affairs of the company as if he is an officer of the 
company. 

Thus, in terms of our law, liquidators must immediately on the discharge of a 
company from liquidation deliver to the company or its directors all its assets. 
Liquidators’ appointments end simultaneously with the discharge and they retain no 
powers in respect of the company or its assets and have no lien or other form of 
security over company assets as security for their fees. 

In terms of section 384(1) of the Companies Act, no liquidator shall be entitled either 
by himself or his partner to receive out of the assets of the company any remuneration 
for his services except the remuneration to which he is entitled to under the Act. In 
terms of section 384(2), the Master may reduce or increase such remuneration if in 
his or her opinion there is good cause for doing so, and may disallow such 
remuneration, either entirely or in part, on account of any failure or delay by the 
liquidator in the discharge of his duties. A provisional liquidator is entitled to his 
reasonable remuneration, taxed by the Master. Upon the discharge of a company from 
liquidation, the liquidators (be they provisional or final) are obliged to account to the 
controllers of the company (usually the directors) for their stewardship of the 
company’s affairs and to include in such, an account for their reasonable 
remuneration, which fee is to be taxed by the Master with due regard to the special 
circumstances of the case. 

In the present instance the liquidators’ remuneration had not been confirmed and 
the Master could still increase or decrease the liquidators’ remuneration if in his 
opinion there was good cause for doing so. The Court found no authority for the 
proposition that the liquidators were entitled to retain sufficient funds to cover their 
remuneration. 

The liquidators advanced several reasons in support of a reasonable apprehension 
that they would not be paid. The Court found that the allegations made in that regard 
were not proven and it also rejected the contention that the fourth respondent was a 
stakeholder in regard to the disputed funds. 

The relief sought by the applicants was granted. 

 
 END-FOR-NOW 
 


